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SUBCOMMITTEE HEARINGS ON H. R. 2575, TO AMEND THE ARTICLES 
I 

OF, WAR TO IMPROVE THE ADMINISTRATION OF MILITARY 
JUSTICE, TO PROVIDE FOR MORE EFFECTIVE APPELLATE RE- 

I VIEW, TO INSURE THE EQUALIZATION OF SENTENCES, AND FOR 
OTHER PURPOSES 

HOUSE OF R E P R E S E N T A ~ ~ ,  
C O M M I T ~ E  ON ARMED SERVICES, 

SUBCOMMITTEE NO 11, LEGAL, 
Monday, April 14,1947. 

The subcommittee met at  11 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. Gentlemen, we have met this morning to consider 
H. R. 2575, as well as a number of other bills, on the subject of im- 
proving the administration of military justice and to provide a more 
effective review, to equalize sentences, and for  other purposes. 

The hearings will more or  less proceed on all of the bills. It may 
be that before the hearings are concluded the Navy Department will , 
present a bill which we understand is now under consideration. I f  
so we will be glad to prcceed with the Navy Department's bill also. 

We hope that  before the hearings are concluded we will be able 
to write some legislation applicable to both the Army and the Navy, 
so that  the entire system within those branches may be revised. 

(H. R. 2575 is as follows :) 

[H. R. 2575, 80th Cong., 1 s t  sess.] 

A BILL To amend the Articles of War to improve the administration of military justice, 
to provide for more effective appellate review, to insure the equalization of sentences, and 
for other purposes 

Be  i t  enacted b z ~  the  Genate and House of Representatives o f  the Unite8 States 
of America i n  Congress assembled, T h a t  the  Articles o f  W a r  (41  Stat. 787 t o  811, 
as amended) are hereby amended as follows : 

Article 1 i s  amended to  read as follows : 
" ( a )  T h e  word 'officer' shall be construed to  refer to  a commissioned officer. 
" ( b )  T h e  word 'soldier' shall be construed as including a noncommissioned 

officer, a private, or any other enlisted man or woman. 
" ( c )  T h e  word 'company' shall be construed as including a troop, battery, 

or corresponding unit  o f  the  ground or air forces. 
" ( d )  T h e  word 'battalion' shall be construed as including a sclnadron or 

corresponding unit  o f  the  ground or air forces. 
" ( e )  The  word 'cadet' shall be  construed to  refer t o  a cadet o f  the  United 

States Alilitary Academy." 
SEC. 2. Article 2, subparagraph ( a ) ,  i s  amended t o  read as follows : 
" ( a )  All officers, members o f  the  Army Nurse Corps, warrant officers, flight 

officers, and soldiers belonging to  the  Regular Army o f  the  United States;  all 
volunteers, from the date o f  their muster or acceptance into the miiltarg service 
o f  the  United States;  and all other persons lawful ly  called, drafted, or ordered 
into, or t o  dnty or for training in ,  the  said service, f rom the dates they  are 
required by  the  terms o f  the  call, d ra f t ,  or order to obey the  same;" 



SEC. 3. Article 4 is amended to read a s  follows : 
"ART. 4. WHO MAY SERVE ON COURT-MART&--A~~ officers in the military 

service of the United States, and officers of the Marine Corps when detached 
for service with the Army by order of the President, shall be competent to 
serve on courts-martial for the trial of any persons who may lawfully be 
brought before such courts for trial. 

All enlisted persons in the active military service of the United States or 
in  the active military service of the Marine Corps when detached for service 
with the Army by order of the President, shall be competent to serve on general 
and special courts-martial for the trial of enlisted persons and persons of these 
categories shall be detailed for such service when deemed proper by the 
appointing authority. 

When appointing courts-martial the appointing authority shall detail as  
members thereof those oficers of the command and when eligible those enlisted 
persons of the command who, in his opinion, are  best qualified for the duty by 
reason of age, training, experience, and judicial temperament; and officers and 
enlisted persons having less than two years' service shall not, if i t  can be 
avoided without manifest injury to the service, be appointed as  members of 
courts-martial in excess of minority membership thereof. No person shall be 
eligible to sit as  a member of a general or special court-martial when he is the 
accuser or a witness for the prosecution." 

SEC. 4. Article 5 is amended to read a s  follows : 
"ART. 2. GENERAL C O U R T S - M A R T I A L . - G ~ ~ ~ I . ~ ~  c ~ ~ r t ~ - l l M r t i a l  nlay consist of 

any number of members not less than five." 
SEC. 5. Article 6 is amended to read as  follows : 
"SET. 6. SPECI~L C o u ~ ~ a - i l I A ~ ~ ~ ~ ~ . - S p e c i a l  courts-martial may consist of any 

number of members not less than three." 
SEC. 6. Article 8 is amended to read as  follows : 
"ART. 8. GINER~Y. COURTS-MARTIAL.-T~ President of the United States, the 

commanding officer of a Territorial department, the Superintendent of the Mili- 
tary Academy, the commanding officer of an Army group, an Army, a n  Army 
corps, a division, a separate brigade, o r  corresponding unit of the Ground or Air 
Forces, or any command to which a member of the Judge Advocate General's 
Department is assigned a s  staff judge advocate, as  prescribed in article 47, and, 
when empowered by the President, the commanding officer of any district or of 
any force or body of troops may appoint general courts-martial; but when any 
such commander is the accuser or the prosecutor of the person or persons to be 
tried, the court shall be appointed by superior competent authority, and may in 
any case be appointed by superior authority when by the latter deemed desirable. 

"The authority appointing a general court-martial shall detail as  one of the 
members thereof a law member who shall be an officer of the Judge Advocate 
General's Department or an officer admitted to practice law in a court of the 
judicial system of the United States or in the highest court of a State of the 
United States and certified by the Judge Advocate General to be qualified for 
such detail: Provided, That no general court martial shall receive evidence or 
vote upon its findings or sentence in the absence of the law member regularly 
detailed. The law member, in addition to his duties as  a member, shall perform 
the duties prescribed in article 31 hereof and such other duties a s  the President 
may by regulations prescribe." 

SEC. 7. Article 9 is amended to read a s  follows: 
"ART. 9. SPEOIAL COU~TS-MARTIAL.-T~~ commanding officer of a district, gar- 

rison, fort, camp, station, or other place where troops a r e  on duty, and the com- 
manding officer of a n  Army group, a n  Army, an Army corps, a division, brigade, 
regiment, detached battalion, or corresponding-unit of Ground or  Air Forces, and 
the commanding officer of any other detached command or group of detached units 
placed under a single commander for  this purpose may appoint special courts- 
martial;  but when any such commanding officer is the accuser or the prosecutor 
of the person or persons to be tried, the court shall be appointed by superior 
authority, and may in any case be appointed by superior authority when by the 
latter deemed desirable." 

Snc. S. Article 11 is amended to read a s  follows : 
"ART. 11. APPOINTMENT OF TRIAL JUDGE ADVOCATES AND COUNSEL.--For each gen- 

eral or special court-martial the authority appointing the court shall appoint a 
trial judge advocate and a defense counsel, and one or  more assistant trial judge 
advocates and one or more assistant defense counsrl when necessary: Provided, 
That the trial judge advocate and defense counsel of each general court-martial 
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shall, if available, be members of the Judge Advocate General's Department or 1 oflicers admitted to practice law in a court of the judicial system of the United 
States or in the highest court of a State of the United States: prodded further, 
That in all cases in which the officer appointed a s  trial judge advocate shall be 
a member of the Judge Advocate General's Department, or a n  officer admitted to 
practice law in a court of the United States or in the highest court of a State, the 
officer appointed ;is defense counsel shall likewise be a member of the Judge 
Advocate General's Department or a n  officer admitted to practice law in a court 
of the judicial system of the United States or in the highest court of a State of 
the United States: I'rovidcd fur t l~e?,  That when the accused is represented by 
counsel of his own selection and does not desire the presence of the regularly 
appointed defense counsel or assistant defense counsel, the latter may be excused 
by the president of the court : And provided further, That no officer who has acted 
:IS member, trial jndqc i~dvoc;~te. asqist:~nt trial judge adrncate, defense counsel, 
or assistant defense counsel in any case shall subseqnently act a s  a staff judge 
advocate to the reviewing or confirming authority upon the same case." 

SEC. 9. Article 12 is amended to read a s  follows : 
"ART. 12. GENERAL C O U R T S - M A R T I A L . - G ~ ~ ~ ~ ~ ~  co~rts-nlartial shall have power 

to try any person subject to military law for any crime or offense made punishable 
by these articles, and any other person who by the law of war is subject to 
trial by military tribunals: Provided, That general courts-martial shall have 
power to adjudge any punishment authorized by law or the custom of the service 
including a bad-conduct discharge." 

Ssc. 10. ArticIe 13 is amended to read a s  follows: 
"ART. 13. SPECIAL C O U R T S - R ~ A E T I A L . - S ~ ~ C ~ ~ ~  courts-martial shall have power 

to try any person subject to military law for m y  mime or offense not capital 
made punishable by these articles : Prouided, That the President may, by regu- 
lations, except from the jurisdiction of special courts-martial any class or 
classes of persons subject to military law: Provided fzlrtker, That  the officer 
competent to appoint a general court-martial for the trial of any particular case 
may, when in his judgment the interests of tlle service so require, cause any 
case to be tried by a special court-martial notwithstanding the limitations upon 
the jurisdiction of the special court-martial as  to offenses herein prescribed, 
but the limitations upon jurisdiction a s  to persons and upon punishing power 
herein prescribed shall be observed. 

"Special courts-martial shall not have power to  adjudge dishonorable discharge 
or dismissal, or confinement in excess of six months, nor to adjudge forfeiture 
of more than two-thirds pay per month for a perioc! of not exceeding six months : 
Provided, That subject to approval of the sentence by a n  ol3icer exercising general 
court-martial jurisdiction and subject to appellate review by The Judge Advocate 
General and appellate agencies in his office, a special court-martial may adjudge 
a bad-conduct discharge in addition to other authorized punishment. 

SEC. 11. Article 14 is amended to read a s  follows: 
"ART. 14. SUMMARY C O U R T S - M A R T I A L . - S U ~ ~ ~ ~ ~  c o ~ r t ~ - W i r t i a l  shall have 

power to try any person subject to military lam-, except an officer, a member of the 
Army ~Nw'se Corps, a warrant officer, flight officer, or a cadet, for any crime or 
offense not capital made punishable by these articles: Provided, That noncom- 
missioned officers shall not, if they object thereto, be brought <to trial before a 
summary court-martial without the author it^ of the officer competent to bring 
them to trial before a special court-martial: Provided f u ~ t h e r ,  That the Presi- 
dent may, by regulations, except from the jurisdiction of summary courts-martial 
any class or classes of persons subject to military law. 

"Summary courts-martial shall not have power to adjudge confinement in 
excess of one month, restriction to limits for more than three months, or for- 

. feiture or detention of more than two-thirds of one month's pay." 
SEC. 12. Article 16 is amended to read a s  follows : 
"ART. 16. PERSONS I N  THE MILITARY SERVICE-HOW TRIABLE.-O~~~C~~S shall be 

triable only by general and special courts-martial and in no case shall a person 
in the military service, when it  can be avoided, be tried by persons inferior t o  
him in rank. No enlisted person may sit  as  a member of a court-martial for  the 
trial of another enlisted person who is assigned to the same company or corre- 
sponding military unit." 

SEC. 13. Article 22 is amended to read a s  follows : 
"ART. 22. PROCESS TO OBTAIN WITNESSEB, -Every trial judge advocate of a 

general or special court-martial and every summary court-martial shall have 
power to issue the like process to compel witnesses to  appear and testify which 
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courts of the United States having criminal jurisdiction may lawfully issue; 
but soch process shall run to any part of the United States, i ts Territories, and 
possessions. Witnesses for the defense shall be subpenaed, upon request by the 
defense counsel, through process issued by the trial judge advocate, in the same , 
manner as  witnesses for the prosecution." 

SEC. 14. Article 24 is amended to read as follows : 
"ART. 24. COMPULSORY SELF-INORIMINATION PROHIBITED.-NO witness before a 

military court, commission, court of inquiry, or board, or before any officer con- 
ducting an investigation, or before any officer, military, or civil, designated to 
take a deposition to be read in evidence before a military court, commission, 
court of inquiry, or board, o r  before a n  officer conducting a n  investigation, shall 
be compelled to incriminate himself or to answer any question the answer to 
which may tend to incriminate him or to answer any question not material to the 
issue when such answer might tend to degrade him. 

"The use of coercion or unlawful influence in  any manner whatsoever by any 
person subject to military law to obtain any degrading statement not ma- 
terial to the issue, o r  any self-incriminating statement, admission or confession 
from any accused person or witness, shall be deemed to be conduct to the 
prejudice of good order and military discipline, and no such statement, admis- 
sion, or confession shall be received in evidence by any court-martial." 

SEC. 15. Article 25 is amended to read as  follows : 
"ART. 25. DEPOSITIONS-WHEN ADMISSIBLE.-A duly authenticated deposi- 

tion taken upon reasonable notice to the opposite party may be read in evi- 
dence before any military court or commission in any case not capital, or in  any 
proceeding before a court of inquiry or a military board, if such deposition be 
taken when the witness resides, is found, or is about to go beyond the State, 
Territory, o r  district in which the court, commission, or board'is ordered t o  sit, 
or beyond the distance of one hundred miles from the place of trial or hearing, 
or when it  appears to the satisfaction of the court, commission, board, o r  ap- 
pointing authority that  the witness, by reason of age, sickness, bodily infirmity, 
imprisonment, or other reasonable cause, is unable to, or, in  foreign places, 
because of nonamenability to process, refuses to appear and testify in per- 
son a t  the place of trial o r  hearing: Provided, That testimony by deposition 
may be aclduced for the defense in capital cases : Provided further, That a deposi- 
tion may be read in evidence in  any case in  which the death penalty is  au- 
thorized by law but is not mandatory, whenever the appointing authority shall 
have directed that the case be treated as  not capital, and in such a case a sen- 
tence of death may not be adjudged by the court-martial: And provided fur- 
ther, That a t  any time after charges have been signed a s  provided in article 
46, and before the charges have been referred for trial, any authority competent 
to appoint a court-martial for the trial of such charges may designate officers 
to represent the prosecution and the defense and may authorize such officers, 
upon due notice, to take the deposition of any witness, and such deposition 
may subsequently be received in evidence a s  in other cases." 

SEC. 16. Article 31 is amended to read a s  follows : 
"ART. 31. METHOD OF V o ~ ~ ~ ~ . - V o t i n g  by members of a general or special court- ' 

martial npon questions of challenge, on the findings, and on the sentence shall be 
by secret written ballot. The junior member of the court shall in each case 
count the votes, which count shall be checked by the president, who shall forth- 
with announce the rcbnlt of the ballot to the members of the court. The law 
member of a general court-martial or the president of a special court-martial, 
shall'rule in open conrt upon iuterlocutory questions, other than challenge, aris- 
ing during the proceedings : Prodided, That unless such ruling be made by the law 
member of a general court-martial, if any member object thereto, the court shall 
be cleared and closed and the question decided by a majority vote, viva voce, be- 
ginning with the junior in rank : d v d  provided further, That any such ruling made 
by the law member of R general court-martial npon any interlocutory question , 

other than a motion for a finding of not guilty, or the question of accused's sanity, 
shall be final and shall constitute the ruling of the c o ~ u t ;  but the law member 
may in any case consult with the court, in closed session, before making a ruling, 
and may change any ruling made a t  any time during the trial." 

SEC. 17. Article 36 is amended to read as follows : 
"ART. 36. DISPOSITION 017 RECORDS-SPECIAL AND SUMMARY COURTS-MARTIAL- 

After h a ~ i n g  been acted upon by the officer appointing the court, or by the officer 
commanding for the time being, the record of each trial by special court-martial 
nnd a report of each trial by summary court-martial shall be transmitted to the 



headquarters of the officer exercising general court-martial jurisdiction over the 
command, there to be filed in the office of the staff judge advocate: Provided 
however, That each record of trial by special court martial in which the sentewe:) 
a s  approved by the appointing authority, includes a bad-conduct discharge, shall, 
if approved by the officer exercising general court-martial jurisdiction under the 
provisions of article 47, be forwarded by him to The Judge Advocate General 
for review a s  hereinafter in these articles provided. When no longer of use, 
records of summary courts-martial may be destroyed a s  provided by law govern- 
ing destruction of Government records." 

Sw. 18. Article 38 is amended to read a s  follows: 
"Am. 38. PRESIDENT MAY PRESCRLBE R m s . Z T h e  President may, by regula- 

tions, which he may modify from time to time, prescribe the procedure, including 
modes of proof, in cases before courts-martial, courts of inquiry, military commis- 
sions, and other military tribunals, which regulations shall, insofar a s  he  shall 
deem practicable, apply the principles of law and rules of evidence general recog- 
nized in the trial of criminal cases in the district courts of the United States: 
Provided, That nothing contrary to or inconsistent with these articles shall be So 
prescribed : Provided further, That all  rules and regulations made in pursuance of 
this Article shall be laid before the Congress." 

SEC. 19. Article 39 is amended to read as  follows : 
"ART. 39. As TO TIM&.-Except for desertion or absence without leave com- 

mitted in time of war, or for mutiny or murder, no person subject to military 
law shall be liable to be tried or punished by a court martial for any crime 
ar offense committed more than two years before arraignment of such person: 
Provided, That for desertion in time of peace or for any crime or offense pun- 
ishable under articles 93 and 94 of this code the period of limitations upon trial 
and punishment by court-martial shall be three years: Provided further, That  
the period of any absence of the accused from the jurisdiction of the United 
States, and also any period during which by reason of some manifest impedi- 
ment the accused shall not have been amenable to military justice, shall be 
excluded in compntilig the aforesaid periods of limitation: Provided further, 
That this article shall not have the effect to authorize the trial or punishment 
for any crime or ~ f f e n s e  barred by the provisions of existing law: hdnd prwided 
further, That in the case of any offense the trial of which in time of war shall 
be certified by the Secretary of War to be detrimental to the prosecution of 
the war or inimical to the Nation's security, the period of limitations herein 
provided for the trial of the said offense shall be extended to the duration of 
the war and six months thereafter." 

SEC. 20. Article 43 is amended to read a s  follows : 
"ART. 43. DEATH SENTENCE-WHEN LAIVFUL: VOTE ON FINDINGS AND SEN- 

TENCE.-NO person shall, by general court-martial, be convicted of an offense 
for which the death penalty is made mandatory by law, nor sentenced to suffer 
death, except by the concurrence of all the members of said court-martial pres- 
ent a t  the time the vote is taken, and for an offense in these articles expressly 
made punishable by death ; nor sentenced to life imprisonment, nor to confinement 
for more than ten years, except by the coi~currence of three-fourths of all 
the members present a t  the time the vote is taken. Conviction of any offense 
for which the death sentence is not mandatory and any sentence to confinement 
not in excess of ten years, whether by general or special court-martial, may 
be determined by a two-thirds vote of those members present a t  the time the 
vote is taken. All other questions shall be determined by a majority vote." 

SEC. 21. Article 44 is amended to read a s  follows : 
"ART. 44. OFFICERS-REDUCTION TO RAN~s.-when a sentence to dismissal may 

lawfully be adjudged in the case of a n  officer the sentence may in time of war, 
ilnder such regulations as  the President mag prescribe, adjudge in lieu thereof 
reduction to the grade of prix-ate." 

SEC. 22. Article 46 is amended to read a s  followb: 
"ART. 46. CHARGES ; ACTION UPON.- 
"a. SIGNATURE; o~TH.-ChargeS and specifications must be signed by a person 

subject to military law, and under oath either that he  has personal knowledge 
of, or has investigated, the matters set forth therein and that the same a r e  
true in fact, to the best of his knowledge and belief. 

"b. INVEBT~GATION.-NO charge will be referred to a general court-martial for 
trial until after a thorough and impartial investigation thereof shall have been 
made. This investigation will include inquiries as  to the truth of the matter set 
forth in said charges, form of charges, and what disposition of the case should be 
made in the interest of justice and discipline. At such investigation full oppor- 



tunity shall be given to the accused to cross-examine witnesses against him if 
they a re  available and to present anything he may desire in his own behalf, 
eith'er in defense or mitigation, and the investigating officer shall examine avail- 
able witnesses requested by the accused. If the charges a r e  forwarded aftm- 
such investigation they shall be accompanied by a statement of the substance 
of the testimony taken on both sides. 

"c. F O R W ~ I N G  CHARGES ; DELAYS ; S E R V I C E  O F  C€IARQF?.-W~~W a k% 
held for trial by general court-martial, the commanding officer will, within eight 
days after the accused is arrested or confined, if practicable, forward the charges 
to the officer exercising general court-martial jurisdiction and furnish the ac- 
cused a copy of such chak-ges. I f  the same be not practicable, he  will report to 
superior authority the reasons for delay. The trial judge advocate will cause 
to be served upon the accused a copy of the charges upon which trial is to be 
had, and a failure so to serve such charges will be ground for a continuance 
unless the trial be had on the charges furnished the accused a s  hereinbefore 
provided. I n  time of peace no person shall, against his objzction, be brought to 
trial before a general court-martial within a perlod of five clays subsequent to the 
service of charges upon him." 

SEO. 23. Article 47 is amended to read as follows : 
"ART. 47. ACTION BY CO~VENING AUTHORITY.- 

"a. ASSIGNMENT OF JUDGE ADVWATES ; CH INNBLS OF COMMUNICATION.-A11 
members of the Judge Advocate General's Department will be assigned a s  pre- 
scribed by The Judge Advocate General after appropriate consultations with 
commanders on whose staffs they may serve; and The Judge Advocate General 
or senior members of his s t a d  will make frequent inspect~ons in the field in 
supervision of the administration of military justice. Convening authorities 
will a t  all times communicate directly with their staff judge advocates in matters 
relating to the administration of mllitary justice; and the staff judge advocate 
of any command is authorized to communicate directly with the staff judge 
advocate of a superior or subordinate command, or with The Judge Advocate 
General. 

"b. REEEUENCE FOR T~1AL-Before directing the trial of any charge by general 
court-martial the convening authority will refer i t  to his staff judge advocate 
for consideration and advice; and no charge mill be referred to a general court- 
martial for trial unless it  has  been found that a thorough and impartial investi- 
gation thereof has been made a s  prescribed in the preceding article, that such 
charge is legally sufficienit to allege an odeuse under these articles, and is 
sustained by evidence indicated in the report of investigation. 

"c. ACTION ON RECORD OF ~Rm~.-Before acting upon a record of trial by general 
court-martial or nxlitary commission, or u record of trial by special court-martial 
in which a bad-conduct discharge has been adjudged and appro\ ed by the authority 
appointing the court, the reviewing authority will refer it  to his staff judge adv-0- 
cate or to The Judge Advocate General for review and advice; and no sentence! 
shall be approved unless upon conviction established beyond reasonable dodbt of 
an offense made punishable by these articles, and unless the record of trial has 
been found legally sufficient to support it. . 

"d. APPROVAT,.-No sentence of a court-niartial shall be carried into execution 
until the same shall have been approved by the convening authority: Provided, 
That no sentence of a special court-martial including a bad-conduct discharge 
shall be carried into execution until the same shall have been approved by an 
officer authorized to appoint a general court-martial. 

"e. WHO MAY mxmc~a~.-Action by the convening authority may be taken by 
a n  officer commanding for the time being, by a successor in command, or by any 
officer exercising general court-martial jurisdiction. 

"f. POWERS INCIDENT TO POWER TO BPPBOVE.-The power to approve the sentence 
of a court-martial shall include- 

" (1) the power to approve or disapprove a finding of guilty and to approve 
only so much of a finding of guilty of a particular offense a s  involves a finding 
of guilty of a lesser included offense; 

"(2) the power to approve or disapprove the whole or any part of the 
sentence ; and 

"(3) the power to remand a case for rehearing under the provisions of 
article 52." 

Snc. 24. Article 48 is  amended to read as  follows : 
"Am. 48. CONFIRMATION.-In addition to the approval required by article 47, 

confirmation is required as  follows before the sentence of a court-martial may be 
carried into execution, namely : 



"a. By the President with respect to any sentence- 
"(1) of death, or 
" (2) involving a general ofticer : 

Prowided, That when the President has a1read.y acted as  approving authority, no 
I additional confirmation by him is necessary; 

"b. Bv the Secretarv of War with reSDect to any sentence not requiring approval 
or confi:*mation by the President, when The ~ G d g e  Advocate Gkneral does not 
concur in the action of the Judicial Council ; 

"c. .By the Judicial Council, with the concurrence of The Judge Advocate Gen- 
eral, with respect to any sentence- 

"(1) when the confirming action of the Judicial Council is not unanimous, 
or when by direction of The Judge Advocate General his participation in the 
confirming action is required, or 

I " ( 2 )  involving imprisonment for life, or 
"(3)  involving the dismissal of an officer other than a general officer, or 
" (4 )  involving the dismissal or suspension of a cadet ; 

"d. By the Judicial Council with respect to any sentence in a case transmitted 
to the Judicial Council under the provisions of article 50 for confirming action." 

SEC. 25. Article 49 is amended to read as  follows : 
"ART. 49. POWERS INCIDENT TO POWER TO Corn~~M.-The power to confirm the 

sentence of a court-martial shall be held to include- 
"a. The power to approve, confirm, or disapprove a finding of guilty, and to 

approve or confirm so much only of a finding of guilty of a particular offense as  
involves a finding of guilty of a lesser included offense ; 

"b. The power to confim, disapprove, vacate, commute, or reduce to legal 
limits the whole or ally part of the sentence; 

I 
"c. The power to restore all rights, privileges, and property affected by any 

finding or sentence disapproved or vacated ; 
"d. The power to order the sentence to be carried into execution; 
"e. The power to remand the case for a rehearing under the provisions of 

I 
article 52." 

SEC. 26. Article 50 is amended to read a s  follows : 
"ART. 50. APPELLATE REVIEW.- 
"a. BOARD OF RICVIEW; JUDICIAL COUNCIL.-The Judge Advocate General shall 

constitute, in his office, a Board of Review composed of not less than three offi- 
cers of the Judge Advocate General's Department. He shall also constitute, in 
-his office, a Judicial Council composed of three general officers of the Judge 
Advocate General's Department : Provz'&d, That the Judge Advocate General ' may, under exigent circumstances, detail a s  members of the Judicial Council, 
for periods not in excess of sixty days, officers of the Judge Advocate General's 
Department of grades below that of general officer. 

"b. ADDITIONAL BOARDS OF REVIEW AND JUDICIAL COUNCILS.--Whenever necessary, 
the Judge Advocate General may constitute two or more Boards of Review and 
Judicial Councils in his office, with equal powers and duties, composed a s  
provided in the first paragraph of this article. 

"c. BRANCH OFFICES.-Whenever the President deems such action necessary, 
he may direct The Judge Advocate General to establish a branch office, under an 
Assistant Judge Advocate General who shall be a general officer of The Judge 
Advocate General's Department, with any distant command, and to esta'blish 
in such branch office one or more Boards of Review and Judicial Councils com- 
posed a s  provided in the first paragraph of this article. Such Assistant Judge 
Advocate General and such Board of Review and Judicial Council shall be em- 
powered to perform for that command under the general supervision of The 
Judge Advocate General, the duties which The Judge Advocate General and the 
Board of Review and Judicial Council in his office would otherwise be required 
to perform in respect of all cases involving sentences not requiring approval or 
confirmation by the President: Provided;, That the power of mitigation and re- 
mission shall not be exercised by such Assistant Judge Advocate General or by 
agencies in his office, but any case in which such action is deemed desirable may 
be forwarded to The Judge Advocate General with appropriate recommendations. 

"d. ACTION BY BOARD OF REVIEW WHEN APPROVAL BY PRESIDENT OR CONFIEMING 
acT1ow IS REQUIRED.-B~~O~~ any record of trial in which there has been adjudged 
a sentence requiring approval or con6rmotion bp the President or confirmation 
by any  other confirming authority is submitted to the President or such other 

I 



confirming authority, a s  the case may be, i t  shall be examined by the Board of 
Review which shall take action as  follows : 

"(1) I n  any case requiring action by the President, the Board of Review 
shall submit i ts  opinion in writing, through the Judicial Council which 
shall also submit its opinion in writing, to the Judge Advocate General, who 
shall, except a s  herein otherwise provided, transmit the record and the 
Board's and Council's opinions,. with his recommendations, directly to the 
Secretary of War for the action of the President: Provided, That the Judicial 
Council, with the concurrence of the Judge Advocate General, shall have 
powers in respect to holdings of legal insufficiency equal to the powers 
vested in the Board of Review by subparagraph (3)  of this paragraph. 
, "(2 )  In  any case requiring confirming action by the Judicial Council 
with or without the concurrence of the Jndge Advocate General, when the 
Board of Review is of the opinion that the record of trial is legally snffi5en: 
to support the sentence it  shall submit its opinion in writing to the Judicial 
Council for a p ~ ~ o p r i a t e  action. 

"(3) When the Board of Review is of the opinion that the record of 
trial in any case requiring confirming action by the President or con- 
firming action by the Judicial Council is legally insufficient to support the 
findings of guilty and sentence, or the sentence, or that  errors of law have 
been committed injuriously affecting the substantial rights of the accused, 
it shall submit i ts  holding to the Jndge Advocate General and when the 
Judge Advocate General concurs in such holding, such findings and 
sentence shall thereby be vacated in accord with such holding and the 
record shall be transmitted by the Judge Advocate General to the appro- 
priate convening authority_ for a rehearing or such other action a s  may be 
proper. 

"(4)  I n  any case requiring confirming action by the President or con- 
firming action by the Judicial Council in which the Board of Review 
holds the record of trial legally insufficient to  support the findings of 
guilty and sentence, or the sentence, and the Judge Advocate General 
shall not concur in the holding of the Board of Review, the holding and 
the record of trail shall be transmitted to the Judicial Council for con- 
firming action or for other appropriate action in a case in  which con- 
firmation of the sentence by the President is required under article 48a. 

"e. ACTION BY BOARD OF REVIEW I N  CASES INVOLVING DISHONORABLEA OR BAD- 
CONDUCT DISCHARGES OR CONFINEMENT IN PENITENTIARY.-NO authority shall- 
order the execution of any sentence of a court martial involving dishonorable 
discharge not suspended, bad-conduct discharge not suspended, or confinement 
in a penitentiary unless and until the appellate review required by this article 
shall have been completed and unless and until any confirming action required 

' shall have been completed. Every record of trial by general or special court 
martial involving a sentence to dishonorable discharge or bad-conduct dis- 
charge, whether such discharges be suspended or not suspended, and every 
record of trial by general court martial involving a sentence to confinement 
in a penitentiary, other than records of trial examination of which is required 
by paragraph d of this article, shall be examined by the Board of Review which 
shall. t:ke action as  follows : 

(1) I n  any case in which the Board of Review holds the record of trial 
legally sufficient to support the findings of guilty and sentence, and confirm- 
ing action is not by the Judge Advocate General or the Board of Review 
deemed necessary, the Judge Advocate General shall transmit the holding 
to the convening authority, and such holding shall be deemed final and 
conclusive. 

"(2) I n  any case in which the Board of Review holds the record of trial 
legally sufficient to support the findings of guilty and sentence, but modid 
fication of the findings of guilty or the sentence is by the Judge Advocate 
General or the Board of Review deemed necessary to the ends of justice, 
the  holding and the record of trial shall be transmitted to  the Judicial 
Council for confirming action. 

"(3)  I n  any case in which the Board of Review holds the record of trial 
legally insufficient to support the findings of guilty and sentence, in whole or 
in  part, and the Judge Advocate General concurs in such holding, the findings 
and sentence shall thereby be vacated in whole o r  in  part in accord with such 
holding, and the record shall be transmitted by the Judge Advocate General 
t o  the convening authority for rehearing or such other action as mag be ap- 
propriate. 



1 "(4)  In  any case in which the Board of Review holds the record of trial 
t legally insufficient to support the findings of guilty and sentence, in whole 

or in part, and the Judge Advocaie General shall not concur in the holding 
of the the Board of Review, the holding and the record of trial shall be 
transmitted to the Judicial Council for confirming action. 

"f. A P P ~ L A ~  ACTION IN OTHER C A S E K - E V ~ ~ ~  record of trial by general court- 
martial the appellate review of which is not otherwise provided for by this article 
shall be examined in the Office of the Judge Advocate General and if found legally 
insufficient to support the findings of guilty and sentence, in whole o r  in part, shall 
be transmitted to the Board of Review for appropriate action in accord with par- 
agraph e of this article. 

"g. WEIGHING EVIDENCE.-In the appellate review of records of trials by courts- 
martial as  provided in these articles the Judge Advocate Genwal and all appellate 
agencies in his office shall have authority to weigh evidence, judge the credibility 
of witnesses, and determine controverted questions of fact. 

"h. FINALITY OF COUKT-MARTIBL JUWMENTS.--The appellate review of recoras 
of trial provided by this article, the confirming action taken pursuant to articles 
48 or 49, the proceedings, findings, and sentences of courts-martial a s  heretofore 
or hereafter approved, reviewed, or confirmed as  required by the Articles of War 
and all dismissals and discharges heretofore or hereafter carried into execution 
pursuant to sentences by courts-martial following approval, review, or confirma- 
tion a s  required by the Articles of War, shall be final and conclusive, and orders 
publishing the proceedings of courts-martial and all action taken pursuant to  
such proceedings shall be binding upon all  departments, courts, agencies, and 
officers of the United States, subject only to action upon application for a new 
trial a s  provided in article 53." 

Sw. n. Article 50% is rescinded. 
SEO. 28. Article 51 is amended to read a s  follows: 
"ART. 51. MITIGATION, I~EMISSION, AND SUSPENBION OF f?EN'IXNCES- 
"a. AT THE TIME OBDERED E~WUTW.-The power of the President, the Secre- 

tary of War, and any reviewing authority to  order the execution of a sentence of 
a court-martial shall include the power to mitigate, remit or suspend the whole 
or any part thereof, except that  a death sentence may not be suspended. The 
Judge Advocate General shall have the power to mitigate, remit, or suspend the , 
whole or any part of a sentence in any case requiring appellate review under 
article 50 and not requiring approval or confirmation by the President, but the 
power to mitigate or remit shall be exercised by the Judge Advocate General 
under the direction of the Secretary of War. The authority which suspends the 
execution of a sentence may restore the person under sentence to duty during 
such suspension; and the death or honorable discharge of a person under sus- 
pended sentence shall operate as  a complete remission of any unexecuted or 
unremitted part of such sentence. 

"b. SU~SEQUENT TO THE TIME ORDERED E X E C U ~ D . -  
" ( 1 )  Any unexecuted portion of a sentence other than a sentence of death, 

including all uncollected forfeitures, adjudged by court-martial may be miti- 
gated, remitted or suspended and any order of suspension may be vacated, in . 
whole or in part, by the military authority competent to appoint, for the com- 
mand, exclusive of penitentiaries and the Uhited States disciplinary barracks, 
in which the person under sentence may be, a court of the kind that imposed 
the sentence, and the same power may be exercised by superior military au- 
thority or by the Judge Adyocate General under the direction of the Secre- 
tary of War : Provided, That no sentence approved or  confirmed by the Presi- 
dent shall be mitigated, remitted or suspended by any authority inferior to 
the President: And provided further, That  no order of suspension of a sen- 
tence to dishonorable discharge or bad conduct discharge shall be vacated 
unless and until confirming or appellate action on the sentence has been corn 
pleted a s  required by articles 48 and 50. 

"(2) The power to suspend a sentence shall include the power to restore 
t h ~  person affected to duty during such suspension. 

( 3 )  The power to mitigate, remit or suspend the sentence or any part  
thereof in the case of a person conlined in the United States disciplinary bar- 
racks or in  a penintentiary shall be exercised by the Secretary of W a r  or  
by the Judge Advocate General under the direction of the Secretary of War!' 

SEC. 29. Article 52 is amended to read a s  follows : 
"ART. 52. R E H E A F ~ N Q S . - - W ~ ~ ~  any reviewing or confirming authority disap- 

proves a sentence or when any sentence i s  vacated by action of the Board of Re- 



view or Judicial Council and the Judge Advocate General, the reviewing or con- 
firming authority or the Judge Advocate General may authorize or direct a re- 
hearing. Such rehearing shall take place before a court-martial composed of 
members not members of the court-martial which first heard the case. Upon 
suck rehearing the accused shall not be tried for any offense of which he was 
found not guilty by the first court-martial, and no sentence in  excess of or more 
severe than the original sentence shall be enforced unless the sentence be based 
upon a finding of guilty of a n  offense not considered upon the merits in the original 
proceeding." 
SEC. 30. Article 53 is amended to read as  follows : 
"ART. 53. P E T ~ O N  FOE NEW --Under such regulations a s  the President 

may prescribe, the Judge Advocate General is authorized, upon application of an 
accused person, and upon good cause shown, in  his discretion to grant a new trial, 
or to  vacate a sentence, restore rights, privileges, and property affected by such 
sentence, and substitute for a dismissal, dishonorable discharge, or bad-conduct 
discharge previously executed a form of discharge authorized for administrative 
issuance, in any courbmartial case in which application is made within one 
year after final disposxion of the case upon initial appellate review: Provided, 
That  with regard to cases involving oEenses committed dpring World War 11, 
the application for a new trial may be made within one year after fermination 
of the war, o r  after its final disposition upon initial appellate review as  herein 
provided, whichever is the later: Provided, That only one such application for 
a new trial may be entertained with regard to any one case: And provided 
further, That all action by the Judge Advocate General pursuant to this article, 
and all  proceedings, findings, and sentences on new trials under this article, a s  
approved, reviewed, o r  confirmed under articles 47, 48, 49, and 50, and all dis- 
missals and discharges carried into execution pursuant to sentences adjudged on 
new trials and approved, reviewed, or confirmed, shall be final and conclusive 
and orders publishing the action of the Judge Advocate General or the proceed- 
ings on new trial and all action taken pursuant to such proceedings, shall be 
binding upon all departments, courts, agencies, and officers of the United States." 

SEC. 31. Article 70 is amended to read as  follows: 
"ART. 70. CHARGES ; ACTION UPON, UNNECESSARY D~L.Ay.-when any person 

subject to military law is placed in arrest or confinement immediate steps will 
be taken to t ry the person accused or to dismiss the charge and release him. 
Any officer who is responsible for unnecessary delay in investigating or carry- 
ing the case to a final conclusion shall be punished a s  a court-martial may direct." 

Sac. 32. Article 85 is amended to read as follows : 
"ART. 85. DRUNK ON Du~y.-Any person subject to military law, who is found 

drunk on duty, shall be punished as  a court-martial may direct." 
SEC. 33. Article 88 is amended to read as  follows : 
"ART. 88. UNLAWFULLY INFLUENCING ACTION OF COURT.-Any person subject to 

mllitary law who attempts to coerce or unlawfully influence the action 'of a 
court-martial or any military court or commission, or any member thereof, in 
reaching the findings or sentence in any case, or the action of a n  appointing or 

. reviewing or confirming authority with respect to his judicial acts, shall be 
punished a s  a court-martial may direct." 

SEC. 34. Article 89 is amended to read as  follows : 
"ART. 89. GOOD ORDER TO BE MAINTAINED AND WRONGS REDRESSED.-All persons 

subject to military law are to behave themselves orderly in quarters, garrison, 
camp, and on the march; and any person subject to military law who commits 
any waste or spoil, or wrongfully destroys any property whatsoever or commits 
any kind of depredation or riot, shall be punished a s  a court-martial may direct. 
Any commanding officer who, upon complaint made to him refuses or omits to 
see reparation made to the party injured, insofar a s  the offender's pay shall go 
toward such reparation, a s  provided for in article 105, shall be dismissed from 
the service, or otherwise punished, a s  a court-martial may direct." 

SEC. 35. drticle 92 is amended to read as  follows : 
"ART. 92. MURDE?R-RAPE.--A~~ person subject to military law found guilty 

of rhurder shall suffer death or imprisonment for life, a s  a court-martial may 
direct ; but if found guilty of murder not premeditated, he shall be punished a s  
a conrt-martial may direct. Any person subject to military law who is found 
guilty of rape shall suffer death or such other punishment a s  a court-martial may 
direct: Provided, That  no person shall be tried by court-martial for murder o r  
rape committed within the geographical limits of the States of the Union and 
the District of Columbia in time of peace." 



SEC. 36. Article 93 is  amended to read a s  follows : 
"ART. 93. V A ~ O U S  C B I M E S . - - ~ ~  person subject to military law who commit's 

manslaughter, mayhem, arson, burglary, housebreaking, robbery, larceny, per- 
jury, forgery, sodomy, assault with intent to commit any felony, assault with 
intent to do bodily harm with a 'dangerous weapon, instrument, or other thing, o r  
assault with intent to do bodily harm, shall be punished a s  a court-martial may 
direct.: Provided, That any person subject to  military law who commits larceny 
-or .embezzlement shall be guilty of larceny within the meaning of this article." 

'SEC. 37. Article 94 is  amended to read a s  follows : 
"ART. 94. FRAUDS AGAINST THE GOVERNMENT.-Any person subject to military 

law. who makes or causes to be made any claim against the United States or 
any officer thereof knowing such claim to be false or fraudulent; or who defrauds 
or attempts to defraud the Government of the United States or any of its agen- 
cies b any manner denounced by the Criminal Code of the United States o r  in 
any manner whatsoever, or who steals, knowingly and willfully misappropriates, 
wrongfully applies to'his own use or benefit or wrongfully and knowingly sells or 
disposes of any ordnance, arms, equipment, ammunition, clothing, subsistence 
stores, money, or other property of the United. States, furnished or intended for 
the military service thereof shall be punished as  a court-martial may direct: 
Provided, That any person subject to military law who commits larceny or  em- 
bezzlement with respect to property of the United furnished or intended for  the 
military service thereof or with respect to other property within the purview 
of this article. steals said property within the meaning of this article. 

"If any person, being guilty of any of the offenses aforesaid or who steals or 
fails properly to account for any manes or other property held in trust by him 
for enlisted pensons or as  its official custodian while in the military service of the 
United States, receives his discharge or is dismissed or otherwise separated from 
the service, he shall continue to liable to be arrested and held for trial and sen- 
tence by a court-martial in the same manner and to the same extent a s  if he 
had 110: been so separated therefrom." 

SEC. 38. Article 104 is ameuded to read a.s follows : 
"Aw. 204. DISC'IPLIKARX PO'WERS OF COMMANDING O~~~mns . -Under  such 

regulaticms :ts the President may prescribe, the commanding oficer of any de- 
tachment, colnpany, or higher commancl, may, for minor offenses, impose disci- 
plinary pmishments upon persons of his command without the intervention of 
a court-martial, unless the accused demands trial by court-martial. 

"The disciplinary punishments anthorized by this article may include admo- 
nition or reprimand, or the withholding of privileges, or estra  fatigue, or restric- 
tion to certain specified limits, or hard- labor without confinement or any 
combination of such punishments for not exceeding one week from the date 
imposed; but shall not include forfeiture of pay or coniinement under guard; 
except that  any officer exercising general court-martial jurisdiction may, under 
the provisions of this article, also impose upon a warrant officer or flight officer 
or m c e r  of his command below the rank of brigadier general a forfeiture-of not 
more than one-half of his pay per month for three months. 

"A person punished under authority of this article, who deems his punishment 
unjust or disproportionate to the offense, may, through the proper channel, appeal 
to the next superior authority, but may in the meantime be required t o  undergo 
the punishment adjudged. The commanding officer who imposes the punishment, 
his successor in command, and superior authority shall have power to mitigate 
or remit any unexecuted portion of the punishment. The imposition and enforce- 
ment of disciplinary punishment under authority of this article for any act or 
omission shall not be a bar to trial by court-martial for a serious crime or offense 
growing out of the same act or omission. and not properly punishable under this 
article; but the fact that a disciplinary punishment has been enforced may be 
shown by the accused upon trial, and when so shown shall be considered in 
determining the measure of punishment to be acljudgecl in the event of a finding 
of guilty." 

1, SEC. 39. Srticle 108 is amended to read a s  follows : 
"ART. 108. SOLDIERGS~ARATION FFOM THE SERVICEL-NO enlisted person, law- 

fully inducted into the military service of the United States, shall be discharged 
from said service without a certMcate of discharge, and no enlisted person shall 
be discharged from said service before his term of service has expired, except in 
the manner prescribed by the Secretary of War, or by sentence of a general or 
special court-martial." 



Sm. 40. Article 110 is amended to read as  follows : 
"ART. 110. CERTAIN ARTICLES OF WAR TO BE READ OR ExPu~~m.-Ar t ic les  1, 2, 

24, 28, 29, 54 to  97, inclusive, 104 to 108, inclusive, and 121 shall be read or care- 
fully explained to every soldier a t  the time of his enlistment or muster in, or 
within six days thereafter, and shall be read or explained once every six months 
to  the soldiers of every garrison, regiment, or company in the service of the United 
States. And a complete text of the Articles of War and of the Manual for Comts- 
Martial shall be made available to any soldier, upon his request, for his personal 
examination." 

SEC. 41. Article 116 is amended to read as follows: 
"ART. 116. POWERS OX- ASSISTANT TRIAL JUDGE AI)VOCA?'E AND OF ASSISTANT 

D-mn COUNCIL.-An assistant trial judge advocate of a general or special 
court-martial shall be competent to perform any duty devolved by law, regulation, 
o r  the custom of the service upon the trial judge advocate of the court. An 
assistant defense counsel shall be competent likewise to perform any duty 
devolved by law, regulation, o r  the custom of the service upon counsel for the 
accused." 

PEG. 42. Article 117 is amended to read as f ~ l l o ~ ~ s  : 
"ART. 117. REMOVAL OF CITIL SUITS.-When any civil or crimiual prosecution is 

commeucecl in any court of a State of the United States against aiix c\fficer. qolcher. 
or other person in the military service of the United States on account of any 
act done under color of his office or status, or i n  respect to uhich he claims any 
right, title, or authority under any 1i1\~ of the United States respecting the military 
forces thereof, or under thu law of war, such snit or prosecution may a t  any 
time before the trial or final hearing thereof be remorecl for trial into the district 
court of the United States in the district where the same is pending in the manner 
prescribed by law, and the cause shall therenpou be entered on the docket of 
such district court, which shall proceed a s  if the cause had been origin ally^ 
commenced therein and shall have full power to hear ancl determine said cause." 

SEC. 43. Section 1 of article 121 is amended to read as  f o l l o ~ s  : 
"ART. 121. COMPLAINTS OF W R O N G S . - - ~ ~ ~  officer or soldier who believes himself 

wronged by his commanding officw, and, upon due application to such commander, 
is refused redress, may complain to the officer exercising geueral court-martial 
jurisdiction over the officer against whom the complaint is made. That  officer 
shall examine into said complaiut and take proper measures for redressing the 
wrong complained of ;  and he shall. a s  soon a s  possible, transmit to tQe War 
Department a true statement of such complaint, with the proceedhgs had 
thereon." 

SEC. 44. This Act shall become effective on the first day of the fourth calendar 
month after approval of this Act. 

SEC. 45. All offenses committed and all  penalties, forfeitures, fines, or liabilities 
incurred prior to the effective date of this Act, under any law embraced in or 
modified, changed or repealed by this Act, may be prosecuted, punished, and 
enforced in the same manner and with the same effect a s  if this Act h d  not 
been passed. 

Mr. ELSTON. We are very glad to have with us this morning as our 
first witness the Under Secretary of War, Hon. Kenneth C. Royall. H 
would suggest that we permit the Secretary to proceed with his state- 
ment, after which he may be interrogated with respect to his state- 
ment or any other matter pertaining to this subject. 

Mr. Secretary, will you proceed? 

STATEMENT OF HON. KENNETH C. ROYALL, UNDER SECRETARY 
OF WAR 

Mr. ROYALL. Mr. Chairillan, I appreciate the opportunity to discuss 
with this committee the very important subject of military justice, 
to present the general history and the broad considera~tions which 
led to the preparation of H. R. 2575, and to outline some of the prin- 
cipal changes embodied in the bill. 

As you know, the Under Secretary represents the Secretary in the 
administration of military justice. Both officially and personally I 
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am interested in the subject and am anxious that the best possible I = legislation be enacted. 
The  committee has received the report of the American Bar  Associ- 

ation committee. I believe you also have the statement of the Secre- 
I tary of 'War of February 20,1947. This statement explains the prin- 

cipal provisions of the bill, and I respectfully recommend that  the 
members of the committee read i t  carefully. 

Maj. Gen. Thomas H. Green, the distinguished Judge Advocate 
General, and his able assistant, Brig. Gen. Hubert D. Hoover, will 
later discuss with yon the specific provisions of the bill. I f  thereafter 
the committee m d ~ e s  to hear from me further. I mill be available a t  
any time. 

The Articles of War are the statutory code governing the admin- 
istration of military justice in the Army. These articles have been 
on our statute books during the entire history of our Nation. They 
have been revised froin time to time, but their basic chlaracteristics 
remain unchanged. 

It is the War  Department's opinion that  these characteristics 
should not now be changed; that the system as a whole has proven 
itself to  be sound. By this I do not mean that  the system cannot be 
improvrd. No system of justice has ever been derisecl or will ever 
be devised which is entirely free from just criticism. 

You only have to pick up  your own State code to find how many 
legislative changes have been made in  a generation and how many of 
these changes have been reversed after they have proven to be incor- 
rect. Each change represents a crystallized opinion that  the system 
of justice in the past has been in some way imperfect. Each reversal 
means a mistake in t rying to correct a mistake. And no matter how 
good the system, it will never be perfectly aclministered. There is 
no man, and no group of men, so mentally and temperamentally qual- 
ified that  they can a t  all times dispense justice either exactly' or  
uniformly . 

Years of civil practice showed me, as it showed n ~ a n y  of you, how 
many mistakes are made in the aclministration of justice by State and 
Federal courts. 

My observation in the Army and in my present office cliscloses some 
of the same kincls of mistakes on the part of courts martial. How-. 
ever, I believe that on the whole more mistakes have been made outside 
the Army than in  it. 

Take the matter of guilty men escaping punishment or innocent men 
being convicted. I am confident that  this happens less often in  mili- 
tary courts. 

I feel that  the American Bar  Association committee was entirely 
correct in stating : 

The Army system of justice in general and as  written in the books is  a good 
one. * * * I t  is excellent in theory and designed to secure swift and sure  
justice. ' The innocent are  almost,never convicted and the guilty seldom 
acquitted. 

You have heard allegations that  courts martial discriminate between 
officers and enlisted men. I am by no means sure that  this charge 
is correct, and I am by no means sure that  this charge is incorrect. 
The  percentage of total officers in the Army who are convicted b y  
general court5 martial is about the same as the percentage of total  



enlisted men who are so convicted. I n  the cases which have cotne to 
my personal attention I have observed some disparity both ways, and 
I could not state with certainty whether on a proportionate basis the 
balance is one way or another. But I am certain whatever the dis- 
parity may be, i t  is not nearly as marked as the disparity in treatment 
in civil life between the influential citizen and the average citizen, 
whether we are considering a parking ticket or a murder charge. 

Then there is the suggestion of the lack of uniformity in sentences. 
That  existed in the Army, but, as you lawyer members know, existed 
to no greater extent than i t  does in civilian life. The Attorneys Gen- 
eral of the United States in many annual reports have commented 
on the lack of uniformity in the action of district courts in criminal 
cases. 

Recently the present Attorney General said : 
We are all aware of the evil of the wide disparity in  sentences imposed in 

different parts of the country for the same offense-a year's imprisonment one 
place and 5 years' imprisonment somewhere else for the same violation of the 
same law. 

There have been charges of excessive punishments by military 
courts. I f  reference is made to the initial sentences, this charge has 
certainly been sustained. It is equally certain that these initial sen- 
tences are more severe than would be adjudged for like offenses in 
civil life. And we feel that improvement will be made under this bill. 
But  actually the initial sentence is not a fair criterion by which to 
judge Army courts martial. It leaves out of account two integral 
parts of normal Army court procedure, and that  is restoration t o  duty 
and initial clemency review. 
' I  am not referring to annual clemency reviews o r  the parole sys- 

tem. These correspond t o  the pardon and parole procedures in civil 
lifc. I am referring to the automatic restoration and clemency proc- 
esses that :,re applicable to every case-are in a real sense a part of 
the original procedure. 

Of the approximately 80,000 men convicted by general courts 
martial during the war, 33,000 were restored to duty and given an 
opportfinity to perform honorable service, and thereby earn an honor- 
able discharge. It is pleasing to know that  of this group less than 
1 in 7 proved to be a recidivist-a "backslider," ns we call i t  back in my 
country. So  6 out of 7 who were restored to duty proved their worth. 

Initial clemency review considered the 25,000 cases of men who had 
not been restored or who had not completed short sentences. Eighty- 
five percent of this 25,000 had their sentences either reduced or set 
aside. 

Now, I invite your attention to this statistical fact:  Of the 11,000,- 
000 men who have served i11 the Army since the beginning of the emer- 
gency, today less than 15,000 are serving court-martial sentences, and 
of these only five or six thousand are serving sentences for  civilian- 
type offenses. Do you know of any comparable record i11 any military 
or civilian jurisdiction, now or in the past? 

But  none of this indicates that our system of military justice cannot 
be improved. The War Department is not and has not been satisfied 
by a comparison with the civilian administration of justice, no mat,ter 
how favorable the comparison might be to  the Army. Nor are we 
satisfied just because we have a fairer and better system than other 
armies. 



After World War  I-our first World War  of mass troops recruited 
from civilian life-there was a revision of the military code. World 
W a r  11, of course, provided a much broader experience in military 
justice, involving as ~t did eight or  nine times as many man-years of 
civilian soldiers as compared with World War  I. 

Even before the fighting war stopped the War  Department had 
beg~ul  a study of its experiences in military justice. Col. Phiilip 
McCook, former pron~inent New York judge, made trips to various 
theaters in  1944 and 1945 to study this problem. General McNeil, 
branch judge advocate of the European theater, made a careful study 
of the situation in our largest theater. There were other reports 
and studies made. 

Within a few months after the end of the war, the matter was 
brought to the attention of the American Bar  Association, with the 
request that a committee be appointed to study the entire system of 
military justice and make recommendations theron. Others bar asso- 
ciations, National, State, and local, were invited to transmit their 
views, either direct to the War  Department or  to the American Bar  
Association committee. 

The American Bar  Association committee was given the War  
Department studies, and the military and civilian personnel of the 
W a r  Department were made available to the committee. The com- 
mittee was given entire freedom of action. 

I n  its report the committee says : 
At all times we have received complete cooperation from the officials of the 

War Department and from the cfficers of the Army. There has been no attempt 
to restrict our inquiries. There has k e n  no attempt to prevent officers from 
expressing individual views with complete frankness, and views of officers have 
diEerec1 sharply on many points. The committee has had a free hand. 

This committee conducted a very thorough investigation. I t s  study 
covered a period of 9 nlonths. It heard many witnesses, received many 
writteii opinions and comments, and many answers to questionnaires. 
I t  held widely advertised public hearings a t  11 points throughout the 
conntry. There have been fern as thorough studies of any system - - - 
of justice. 

The report of the committee was filed in December. It was care- 
fully con&erecl in  the War  Department, by the military and the civil 
side. Similarly considered was the report made by the House Mili- 
tary Affairs Committee of the Seventy-ninth Congress, of which some 
of you were nien~bers. This report also exhibited a thorough under- 
standing of many of the problems involved and of the criticisms that 
had been made. 

I n  considering both these reports we recognized that in  matters of 
this kind the critics of a system are more voluble than its proponents, , 
whether the criticisms are in the press c r  before a committee. But 
me also found that  most of the conclusions reached and the recoin- . 
mendations made by these committees-that is, the American Bar 
Association committee and the Military Affairs Committee-were 
sound recommendations, and the bill follows closely the general lines 
of these reports, although omitting some matters inclnded in  Lhe 
reports and embodying some matters not included in the reports. 

Now, coming to the criticisms of the court-martial systein, there 
have been four princippl criticisms-of course, there are some minor 



ones also--of the court-martial system. Two of these I have already 
mentioned-the alleged discrimination against enlisted men and the 
excessive initial sentences. It has also been said that courts martial 
have been unduly influenced, and sometimes controlled, by the officers 
appointingJhem. Finally, it has been asserted that in all phases of 
courts martial there has been insufficient use of legally trained officers. 
All four of these matters are to some extent interrelated and any 
changes designed to meet one may well affect the others. 

As previously indicated, discrimination against enlisted men cannot 
be clearly shown. Furthermore, the ultimate sentences are mild, 
rather than severe, that is, on them all-officers and enlisted men- 
and after the restoration and initial clemency processes. Notwith- 
standing these facts, i t  is important to use eve17 reasonable effort to 
remove any possible defects in the system and as far  as possible to put 
the Army system of justice above reproach, so that it may have the 
support and confidence of the people of the country as well as of the 
men in the Army. This is the spirit in which this bill was prepared 
and the spirit with which changes in the regulations were suggested. 

May I outline to you briefly some of the principal changes recom- 
mended by the War Department. I n  the first place, the Judge Advo- 
cate  general'.^ Department will be substantially enlarged, and its 
officers will be given advantages in promotion commensurate with 
those given other professional officer personnel of the Army. These 
particnlar changes are not embodied in H. R. 2575, bnt will be handled 
largely by and under the general personnel legislation now being 
offered by the Army, which will come before the Armed Services 
Committee. 

This bill gives to the Judge Advocate General the authority to 
assign the officers of his own department, after appropriate consulta- 
tion with the commanders on whose staffs the may serve. And these B commailclers must afford their staff judge a vocates direct access to 
the commanders in all matters relating to the administration of mili- 
tary justice. They must also be ail'orded direct access to the Judge 
Advocate General. That is a change which in the large theaters is 
important becanse a commander would have a G-1, or personnel 
department, in some instances, and the staff judge advocate would 
have to report through him to the commander, but this is a matter of 
such importance we provided for direct con~munication. 

The Judge Advocate General is authorized and required by the bill 
to make or cause to be made by the senior members of his staff? fre- 
quent inspections in the field as to the administration of military 
justice. 

It is made a jurisdictional requirementand this is a matter which 
all lawyers who are familiar with the usual system of civil courts, 
trying either civil or criminal cases, will appreciate the value of, I am 
s u r e t h a t  the law members of eneral courts-martial must be either 
officers of the Judge Advocate 8 eneral's Department or if there are 
not enough of those, as will sometimes arise in certain situations, 
trained lawyers designated as qualified by the Judge Advocate Gen- 
eral. These law members must be present during the presentation of 
evidence and also whenever any action is taken upon the findings and 
sentences. The rulings of the law member will be final on interlocu- 
tory legal matters. It gives him, in other words, a position compara- 



ble to the presiding judge in the criminal court. It gives a law 
member considerably more authority. 

Whenever practicable, defense counsel in general court cases must 
be attorneys, and it is contemplated that will be true in most cases. 
But whether i t  is practical or not, the defense counsel, in both special 
and general courts-martial, must always be an attorney in case the 
prosecuting judge advocate is an attorney, so that the defendant ma 
have qualified legal counsel comparable to the prosecuting counsey. 
That was a source of criticism in some cases, as you perhaps have 
hehrd. 

There have been changes in the method of review which are quite 
important. The final judicial review of all eneral court-martial 
cases is placed in the Judge Advocate ~ei~eral 's%e~artmerrt ,  with the 
right of the Judge Advocate General to establish appellate agencies 
to assist him in exercising his powers. This is an important feature. 
I n  addition to a normal legal,scrutiny, the review includes weighing 
the evidence, which doesn't exist in most civil courts, with the right to 
vacate findings or to commute, suspend, or reduce or remit sentences. 
You cannot increase sentences, of course, or reverse the finding of not 
guilty. The powers of reduction or remission are to be exercised 
under the direction of the Under Secretary of War. 

With this authority, the Judge Advocate General's Office would 
have the right and opportunity to equalize sentences at  an early stage 
in the judicial proceedings and to reduce excessive sentences a t  an 
earlier stage than was present during the rush of the present war; 
that is, without waiting for action in the initial clemency review. 

Sentences which involve dismissals, dishonorable discharges, or 
bad-conduct discharges must be confirmed by the Judge Advocate 
General's Oflice before they become effective. That is to say, they 
are held in suspension-that part-until the review, thus placing the 
War Department review of officers' and enlisted men's cases on the 
same basis-putting them on a parity on the question of review. 

The Judge Advocate General is given the power to grant new trials 
and set aside sentences upon applications submitted within 1 year 
after final disposition of a case. That  is in addition to the power of 
review. I n  World War I1 cases, the 1 year runs from the termina- 
tion of the war or the final disposition of the case, whichever is later. 

I n  order to free court martial from undue inflnence by commanding 
officers, which is a common source of complaint-I am sure it is 
exaggerated, but there have been instances of it-the bill declares it 
improper and unlawful for any person other than the prosecution 
or defense to attempt to influence a court martial in reaching its find- 
ings or sentences or to influence an appointing or reviewing authority 
in passing upon the findings or sentences. And the Manual for Courts 
Martial will be smended to clarify the right of members of courts 
martial to exercise their own judgment, and a method to prohibit the 
reprimand of a court or any of its members with respect to any court 
martial action. There were instances where a court martial acquitted 
a man and were reprimanded for it, and that, of course, had an effect 
upon subsequent courts. This prohibits that. The manual would 
also delete the present authorization for reviewing authorities to ad- 
vise courts martial of their nonconcurrence in findings of not guilty. 
That is a similar situ a t' ion. 
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The bill would make qualified senior enlisted. personnel-here is 
another point that has caused a great deal of criticism, and I am going 
to discuss that a little more fully later on-from other units than that 
of the enlisted man tried eligible to serve as members of general and 
special courts martial which try enlisted men, this to be done within 
the discretion of the appointing authority. 

There has been some feeling that perhaps we should go a little 
further on that, and I will discuss i t  more fully in a few minutes. 

I n  order to further meet any feeling of discrimination in favor of 
officers, the War Department will request an amendment to the exist- 
ing Executive order of long standing so as to permit the trial of officers 
by special courts martial. The point has been made that frequently 
officers were not tried at all because if tried by general courts martial 
i t  would almost invariably result in dismissal and therefore they hesi- 
tated to try him because he might not have committed a serious enough 
offense to be dismissed. This permits their trial by special courts 
martial, which would.be designed, arnong other things, to meet two 
situations: One, to meet the hesitancy to t r  officers when they ought 
to be tried for various offenses; and, seconz to enable a court to give 
a minor sentence for a minor offense. 

And the bill would authorize disciplinary punishment without trial 
of officers up to colonel, the maximum of forfeiture being not more 
than one-half of his pay for 3 months. That extends the grades 
under which that can be done. It is now below major and does not 
at present apply to warrant officers. Court sentences involving loss 
of commission and concurrent reduction to the ranks would also be 
permitted. We were met with situations in the war where if an officer 
were tried and dismissed he was immediately subject to draft and he 
would come back in as an enlisted man. This would permit that to 
be done in one operation, which his offense warranted. 

I n  an effort to prevent initially excessive sentences, the ~ a n u a l  for 
Courts Martial would forbid the imposition of unduly severe sen-, 
tences just because the court believes that they would later be reduced 
by reviewing autl~orities. There was some charge, which I don't 
believe occurred in many cases but it may have occurred more than I 
know of, that some courts had the inclination to give a larger sentence, 
knowing that there would be a subsequent reduction This would 
instruct the courts to give what they think is a fair sentence and not 
to give weight to the fact that i t  might be rednced later The bill pro- 
vides that maximum punishments in theaters of operation and in war- 
time as well as in peacetime be prescribed. 

Under the bill rape may be punished by a lesser sentence than death 
or life imprisonment-today i t  requires one of the two-and the 
quantum of punishment for murder without premediation is made 
discretionary. . 

The bill expressly prohibits coercion in any form in the procurement 
of admissions and confessions and provides punishment for any 
violation. 

As to enlisted men on the courts-I will come back to that subject 
in a minute-the bill follows the recommendation of the American 
Bar Association Committee. The belief has been expressed in some 
quarters that enlisted men should be required on all courts trying en- 
listed men and that the matter should not be left discretionary with the 



appointing authority. On the other hand, there is a definite feeling 
that enlisted men may not wish to be tried by other enlisted men. And 
some combat commanders feel that i t  would be detrimental to discipline 
to have enlisted men on courts. For  these reasons, I think, the com- 
mittee left the matter flexible-at least those are our reasons for  ap- 
proving the committee's recommendation. 

Now, also I understand that there is some difference of opinion as 
to the exact anlendment that should be made to article of war 88 
relating to influence exerted on courts martial. There, again, I am 
sure that many commanding officers feel very strongly that  we should 
go no further than we have gone, and we feel we hare  gone pretty fa r  
in preventing that influence. 

Now, in evaluating the changes that are to be m a d e a n d  I think 
this is a very important fact, so important that you may want to 
hear from soine combat commanders on these changes-we must not 
lose sight of the point of view of the combat commanders. They feel 
that  the Army's job is to build a fighting force and win a war. They 
believe that the men as a whole, particularly the good men, must be 
protected. This cannot be done, they say, without discipline over 
the cowardly and unruly. This discipline in turn requires machinery 
for  swift and effective punishment of the wrongdoer. 

On the other hand. as a lawyer I feel and many in  the Army feel 
that  we must insure that  a man charged with an  offense, even in  war, 
must have a full and impartial hearing, free from tyranny and inter- 
ference. And he must be afforded a fair review of his case. This  is 
important not only in order to prevent injustice to the individual, 
but i t  is important because a fair  court-martial system is productivs 
of the morale necessary in the army of a free people. 

I t  is our belief that  the court-martial system in the past has in 
general met these two criteria successfully-that while discipline was 
being maintained the dispensation of justice has been sound and fair  
and has compared favorably with any in civil life. And we do not 
propose revision of the Articles of War  on the theory that  the admin- 
istration of military justice has appreciably failed, either during the 
m-ar or a t  any other time. But  we do realize, and have realized, that  
with the wide experience gained in World TYar II we can make im- 
provement in the existing system. It is such improvement that  we 
seek in this bill. 

Mr. ELSTON. Mr. Secretary, I would like to .ask you how you look 
upon the coukt martial system ? Do you consider i t  a system to admin- 
ister justice or a system for  the purpose of maintaining discipline? 

Mr. ROYALL. Well, sir, I don't think you can omit either of those 
considerations. No army hxs ever succeeded without discipline, and 
they never will. That  has been the experience not only of America but 
of other countries. Lack of discipline has been tried by countries that  
have very different ideas of government than me-has been tried not 
too long ago-and found to be unsuccessful. 

A commanding officer must be able to command his troops effectively. 
Therefore, there must be a power in aid of discipline to punish the man 
who endangers the lives of his fellow soldiers or  endangers the success 
of a campaign or  a war. T o  that extent the co~zrt-martial system is 
helpful in preserving discipline. 



On the other hand, that does not mean. and never has meant and it 
never has been intended to mean that a man should not have a fair 
trial. He  is entitled to a fair trial. I believe he gets a fair trial under 
court martial-not a perfect trial but as fair as he would get anywhere 
else. We ought to make that process of trial just as fair as we can, 
without delaying the disposition of the case unduly and without re- 
moving the deterrent effect of sure punishment for the unruly or 
criminal soldier, in time of war particularly. 

I don't believe, sir, you can dismiss either of those ideas. I think . 
both of them must be borne in mind. 

Mr. ELSTON. Mr. Secretary. I assume that you endorse all of the 
provisions of H. R. 2575. 

Mr. ROYALL. Yes. sir; I do. Some of them we have given very 
careful consideration. I certainly don't think khat my clecislon, which 
was the final decision on most of the questions, on all the questions 
subject to approval by the Secretary, is right in every instance. I 
don't mean to say I am 100-percent right. But as I see it, this bill 
is the correct way of handling it. 

Mr. ELSTON. Have you given some study to H. R. 576, the bill intru- 
duced by Mr. Durham of the Armed Services Committee'? 

Mr. ROYALL. I had a comparison made of that bill by the Judge 
Advocate General's Department, and I did look d their summary of 
the differences between the two. I don't remember that in detail- 
it probably will be dealt with better by General Hoover or General 
Green-but I am familiar enough to feel that the differences should 
be resolved in favor of Ithis bill, that is H. R. 2575. 

Mr. ELSTON. I would like to have you enlarge a little more on the 
two bills as they now provide for enlisted men serving in courts-martial 
cases. I notice. in H. R. 6575, that enlisted men will only serve when 
it is deemed proper by the appointing authority, whereas the bill in- 
troduced by Mr. Durham makes it possible for an enlisted man to 
insist that enlisted men be members of the court. 

Mr. ROYALL. Well, sir, that is a question that certainly has two sides 
to it. I don't know whether you will recall it or whether you were 
presenit, but when I appeared before the House Military Affairs Com- 
mittee, I believe i t  was before I was Under Secretary, I expressed the 
personal opinion that service on courts martial should be a right of 
the enlisted man. I am now inclinecl the other way, but do not have 
such a strong feeling in the matter. 

Now. I will tell you what led me to make this change. That will 
probably give you the best idea of the question from my standpoint. 
I n  the hearings before the American Bar Association committee and 
in the questionnaires they sent out, there was a surprising number of 
enlisted men who did not favor enlisted men serving on lthe court. I 
don't remember what the proportion was. However, that view im- 
pressed the corninittee. I talked with some of the members, after 
they filed their report, and they told me that i t  had impressed the 
committee. There was a real difference of opinion on the part of the 
enlisted men. I think that arises out of the fact that they prefer to 
be itried by more experienced people. 

The second thing is they found that the enlisted men who were 
in authority-the sergeants and the corporals-were in many instances 
inclined to be considerably harsher than the officers, which from my 



experience in World War I was certainly the case. I don't know 
whether they have changed since then or not. . 

So that, or perhaps some other reasons, led the committee to be- 
lieve that there was a considerable feeling on the part of the enlisted 
men that they didn't want it. 

Another thing is there were some combat commanders-I don't 
mean to say that this is universal-but there were some combat corn- 
nlanders who felt that to put enlisted men on courts martial might 
had a bad effect on general discipline; that it might provide, for 
example, a split on a court, which might become chronic, with officers 
and enlisted men taking different views, that is, drawing a line that 
would not be helpful. 

Mr. NORBLAD. Pardon me, Mr. Chairman-under the bill the pro- 
.. vision is for one-third, so that there couldn't be a split. 

Mr. ROYALL. I don't mean that would you have a dissent which 
would amount to anything, but you would still have a division in the 
court. 

Now, those two considerations I think are the ones that led the 
American Bar Association Committee to feel that the matter ought 
to be left more flexible and therefore you shouldn't make it manda- 
tory. Our idea was that with this discretionary provision, the Secre- 
tary or Under Secretary of War or the Judge Advocate General would 
issue regulations making enlisted men on courts the usual practice 
and then if it proved byiexperience that it was unwise we wouldn't 
be bound by the statute to continue it. That is what led me to finally 
reach the conclusion that it should not be made mandatory. 

Mr. ELSTON. Don't you think that where it is optional with the 
accused to ask for enlisted men on the court, the matter would be 
taken care of 2 

Mr. ROYALL. That would serve to meet in part the first objection, 
as to whether an enlisted man wants to be tried that way. It wouldn't 
meet it entirely because there would be a certain feeling I think in 
some instances by an enlisted man that if he didn't ask for enlisted 
men on the court it would be a reflection one way or the other on him- 
on his being guilt. or innocent. 

Mr. ELSTON. 0 i! course, you appreciate that in time of war par- 
ticularly, where you are resorting to selective service in order to ob- - tain military personnel, you have some very able lawyers among the 
enlisted men. 

Mr. ROYXLL. You do. 
Mr. ELSTON. And on the other hand, there are many officers who 

have had no legal training. 
Mr. ROYALL. That is right, sir. 
Mr. ELSTON. Let me ask you, in that connection. what course of 

le a1 trnining is given at West Point. 
%r. BOYALL. Well, I know they give them a course in military law. 
Of course, a little less than 1 percent of the officers in the Army 

during this war were West Pointers, less than one out of every 
hundred, so that didn't play a very big part. I don't think, in the 
original courts martial. 

Mr. NORBLAD. May I ask him a question-Isn't it a fact that most 
of the West Pointers were commanding, whereas the civilian officers 
were not the commanding officers, and any abuses could arise by way 
of the commanding officer rather than the man who was under hlm? 



Mr. ROYALL. Certainly as commanding officers, but as I think a 
much larger percentage of any criticism of the comnianding officers 
would be directed against the West Pointers than 1 percent. I don't 
know how big a part it would be-probably 20 percent, or 25 percent, 
I don't know. 

Mr. ELSTON. YOU stated a while ago that there m-ould be a very 
complete system of review. 

Mr. ROYALL. That is right, sir. 
Mr. ELSTON. By the Judge Advocate General's Office. 
Mr. ROYALL. Yes. 
Mr. ELSTON. I would'like to ask if new evidence may be received 

by the reviewino court. 
Mr. ROYALL. %o; that would not come under the reviewing au- 

thority. That comes under the right to reopen the case, where new 
evidence could be received within 1 year after the review is com- 
plete. 

Mr. ELSTON. One of the very serious objections to the present 
system, or at  least as it was administered during the war, was that 
there was not a sufficient pretrial investigation of the facts. What 
have you to say about that? 

Mr. ROYALL. Well, sir, I think that m-as greatly exaggerated. As 
a matter of fact, the American Bar Association Committee, in study- 
ing numerous cases, I don't think found a single instance where they 
thought an innocent man had been convicted. Kow, I don't mean 
there weren't any. You couldn't have thousands upon thousands of 
cases without making a mistake. Nobody could do that, but there 
really wasn't any difficulty along that score, and appreciable difli- 
culty. Certainly the record was much better than any civil court 
that I ever kllew of. So whether or not there was an adequate prelim- 
inary investigsation I don't think played any substantial part in the 
final result. 

However, our bill does not make it a jurisdictional factor, but it 
does contemplate a thorough investigation. I n  the States in which 
I have practiced law, preliminary investigs~tons are never a jurisdic- 
tional requirement. I know they are not in the Federal courts, and 
not in any State where I have tried a criminal case, and I have tried 
criminal cases in several States. We would be departing radically 
from accepted judicial practice, generally throughout the United 
States, if we made that a jurisdictional requirement. That is really 
the difference between the Durham bill and this, as I understand. 

Mr. ELSTON. Yes; of course, in this bill you have nothing compa- 
rable to the grand jury system, where you conduct a preliminary 
examination to determination whether or not formal accusation shall 
be made. 

Mr. ROYALL. I should have added that, sir. because the preliminary 
investigation does have some of the attributes of the wand jury inves- 
tigation. However, of course the commanding o&er also has to 
decide whether charges are to be preferred, too, in the Army. 

Mr. ELSTON. One objection to the whole system was that too much 
control over the court was vested in the commanding officer. 

Mr. ROYALL. I think that has been a ver common source of com- I plaint. And I think, sir, in fairness to the merican Bar Association 
Committee and this committee in its previous investigation, there were 



instances? and qute a number of instances, where the commanding 
officers did exercise a good deal of influence on the courts. I don't 
think there were as many as the press reports would indicate, but some 
have come to my attantion where I am pretty sure there was influence 
exercised. We have sought to correct that. 

Mr. ELSTON. There was some complaint, also, that because there 
was an inadequate pretrial investigation, evidence got away. 

Mr. ROYALL. Yes, sir. 
Mr. ELSTON. Armies were on the move and witnesses were present 

today and gone tomorrow, as a consequence of which there was an in- 
complete preliminary investigation and much evidence that might 
have been helpful to an accused was lost. So don't you think, under 
such circ~~mstances, there should be some mandatory provision with 
respect to an adequate preliminary investigation? 

Mr. ROYALL. I would not make i t  mandatory, for the reasons I 
have stated. 

Mr. NORBLAD. YOU would not, sir ? 
Mr. ROYALL. Would not make it mandatory. That is also a close 

question. I don't think you can be too dogmatic either way on that. 
I think i t  is sufficient as we have i t  because i t  would be done in every 
case, unless there were some very unusual circumstances. I11 prac- 
tice it would be done, under our provisions. 

Mr. ELSTON. What would be the reason why it couldn't be done? 
Mr. ROYALL. Well, this is another reason: The more legal techni- 

calities we inject into the court-martial system-jurisdictional re- 
quirements, one of the principal things lawyers who are technical like 
to bring up on appeal-the more we have of those, the more we are 
going to hurt the system. 

The reason the court martial has done better in my opinion than any 
civil system that I know of, in reaching just results, is because we 
have kept those legal technicalities to a minimum. 

Frankly, Mr. Chairman, I think the American system of justice 
in the civil courts is much too technical today. I think you have many 
technicalities that ought not to be in it, and I think it affects their 
results. I think it leads to innocent men being convicted in some 
instances and in a great many more instances i t  leads to guilty men 
getting off. The object of a system of justice ought to be to convict 
the guilty and acquit the innocent. The other things are merely 
details. Now, every time you inject some technical point in the crimi- 
nal process, it is good for the lawyers-I was never a prosecutor, when 
I tried criminal cases, and as defense counsel I reahzed the value of 
having those things-but at the same time, I realize, i t  doesn't always 
promote justice. 

I would shy away from jurisdictional requirements. When you get 
a jurisdictional requirement which goes contrary to the normal civil 
court procedure, I am sort of inclined against it. . 

Mr. ELSTON. Well, I agree with you that we shouldn't weight the 
system down with legal technicalities, too many of them at any rate, 
but on the other hand I don't feel that we should deny to any accused 
person full and complete opportunity to obtain all the evidence he 
needs in his defense. 

Mr. ROYALL. Well, I agree with that, sir. And we put that specifi- 
cally in here, as you will remember. I didn't deal with that in my 



statement, but that is in there. To  remove any questioil, we recorn 
mended that. It is not in the bill, but we have recommended it in 
the manual. 

Mr. ELSTON. We will adjourn until 10 o'clock tomorrow morning. 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Tuesday, April 15, 1947. 

The subcommittee met at  10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. General Green, will you come forward, please. 
General GREEN. My uame is Thomas H. Green. I am s major gen- 

eral, the Judge Advocate General of the Army. 
Mr. ELSTON. General, would you just state what the position of 

the Judge Advocate General is with respect to H. R. 25751 
General GREEN. Well, I was here yesterday when General Royal1 

gave his statement and the position of the War Department. I am a 
part of the War Department team and I take the same position, sir. 

Mr. ELSTON. I n  other words, you support this bill? 
General GREEK. Yes, sir. 
Mr. ELSTON. I n  its entirety? 
General GREEN. Well, of course, the War Department has decided 

that this is the bill that they want to support. There are military 
considerations, as well as judicial considerations, in legislation of this 
sort. I believe the legislation is a step forpard. 

Mr. ELSTON. The bill provides for setting up of an appeal board 
within the Judge Advocate General's Department. 

General GREEN. Yes, sir; a judicial council. 
Mr. ELSTON. 1 wonder if you wonld explain the details of it, just 

how it would operate. 
General GREEN. Well, under the present law the cases come before 

a board of review, which consists of three officers of the Judge 
Advocate General's Department. Certain of the court-martial cases, 
those which involve a penitentiary sentence, those where the dishonor- 
able discharge is not dispensed, all officers' cases, and all death cases, 
are reviewed by these boards. 

Now, these boards, of which there are now four in my office, con- 
sider merely the legal sufficiency of the record. If the record is 
legally sufficient, they pass it. Thereafter, somebody must take the 
final action. I n  some of those cases, they come to me for final action ; 
some go to the Under Secretary of War and of course some go to 
the President. 

Now, the Judicial Council is a high-rankiag judicial group of not 
less than three officers, who, under the Judge Advocate General, will 
make final determinations in every case except death cases and gen- 
eral officers' cases. They will equalize the sentences, will order new 
trials, will hear all appeals, and will review the evidence, and any 
other of the things that are called for and they are called upon to do. 

Mr. ELSTON. Will they hear new evidence? 
General GREEN. Yes, sir ;  they would hear new evidence to deter- 

mine whether a new trial should be ordered. 



It goes further than that, sir. I n  case rights have been taken away, 
this board has the right to restore those rights. It is in the nature of 
an appellate court and performs primarily judicial functions. 

Mr. ELSTON. What appeal would there be from a decision of the 
council ? 

Genera1 GREEN. If it is approved by the Judge Advocate General 
there wouldn't be any appeal. That is a final appeal. It takes the 
place of what the Secretiry of War does now, and what I do and in 
certain cases what the President does. 

Mr. ELSTON. There still would be final review by the President in 
certain cases, would there not? 

General GREEN. Always the President has a right to have that. 
Mr. ELSTON. That would be in all eneral court-martial cases? f General GREEN. Yes, sir. As the aw now stands, for example, 

sir, if a death sentence is passed down by a court martial it has to go 
to the President, whether everybody along the line recommends that 
it be cut to a 5-year sentence. This board would cut it off. Also, 
according to this bill, the commanding general-that is, the first re- 
viewing authority-would have the same power. 

Mr. ELSTON. Would this require a considerable increase in per- 
sonnel in the Judge Advocate's Department? 

General GREEN. I wouldn't think so ; no, sir. We don't contemplate 
that we will require very much additional personnel. It probably 
would require additional rank. 

Mr. ELSTON. TO what extent ? 
General GREEN. Well, to the extent that those officers having such 

tremendous powers should be at least colonels. I believe they should 
be generals. 

Mr. ELSTON. Well, how many would be so affected? 
General GREEN. Three, sir. . 
Mr. EIXTON. I n  other words, you feel that the three members of 

this Judicial Council should all be general officers? . 
General GREEN. I think they should; yes, sir; of the highest type. 
Mr. ELSTON. Certainly they should be lawyers? 
General GREEN. Oh, certainly ; r, sir 

. They should be members 
of the Judge Advocate General's epartment. All of them are law- 
yers, sir. 

Mr. ELSTON. NOW, one thing I don't believe that we mere entirely 
clear about yesterday and that is the amount of legal training the West 
Point graduate receives. 

General GREEN. I think General Hoover can explain that in detail 
as he was professor of law up there, but, in general, I think in the 
last year one-third of their course is law. They have courses in inter- 
national law, military law, congtitutional law, and elementary law. 

Mr. VINSON. General, with reference to the appeal provided for 
jn this bill, does every accused have a right to appeal, or is i t  restricted 
based upon the degree of sentence he receives ? 

General GREEN. Under this bill, or at  present ? 
Mr. VINSON. Under this bill. 
General GREEN. Yes, sir. 
Mr. VINSON. Rules and regulations will be prescribed upon which 

he can fix his appeal. 
General GREEN. Yes, sir-I am speaking of general courts, sir. 



Mr. VINSON. That is right-general courts martial. 
General GREEN. Yes, sir. 
Mr. VINSON. NOW, does the bill set out jn how many days he must 

file his application for appeal, or certio~an, or whatever methods you 
'are going to adopt to carry his case to the appeal board? 

General GREEN. NO, sir; we contemplate that will be by regulation. 
Mr. VINSON. Then the appeal board, under this bill, is to consist 

of a t  least three or more ranking officers. 
Gene~al GREEN. Yes, sir. 
Mr. VINSON. From the Judge Advocate General's Department. 
General GREEN. Yes, sir. 
Mr. VINSON. And if he has a general court martial every accused 

has the right to appeal to the board of appeal? 
General GREEN. That is correct, sir. 
Mr. VINSON. And the decision of the b o a ~ d  is final and conclusive. 
General GREEN. That is correct, sir. 
Mr. VINSON. Of course, subject to review in death cases by the 

President. 
General GREEN. That is correct, sir. 
Mr. VINSON. That is all. 
Mr. RIVERS. May I ask one question? 

' Mr. ELSTON. Mr. Rivers. 
Mr. RIVERS. I noticed, General, that Mr. Royall, in his testimony 

yesterday, said, on questions of law-at least, I understood him to 
say-that the trial court, or whatever i t  is down the line, in the orig- 
inal jurisdiction. was final in its decision on matters of admissibility 
of evidence and other questions of law ; is that correct ? 

General GREEN. That is correct for the purpose of the trial, but 
not correct for the purpose of the review. All general court-martial 
cases are reviewed in my office eventually The courts rulings on the 
law are reviewed at  that time. 

Mr. RIVERS. If the attorney representing the accused should object 
on some question of law, it seems to me, whether it is a general court 
martial or any other kind of court martial, there should be some 
appeal as to the admissibility of that particular evidence. 

General GREEN. There is. Every general court-martial case is 
reviewed in my office. 

Mr. RIVERS. What about any other court martial? 
Genwal GREEN. Well, the special courts martial are reviewed by 

the Staff Judge Advocate in the division commanders office. 
Mr. RIVERS: What is your prescribed time of appeal for a general 

court martial ? 
General GREEN. Well, there isn't anv. It is automatic. as it now 

stands, so far  as the legd sufficiency ofvthe record is concerned. 
Mr. RIVERS. YOU mean an indefinite period of time? 
General GREEN. Yes, sir; as soon as the case is tried-may I trace it 

for you? The case is tried by the general court, in a general court- 
martial case. The record is then sent to the commanding general who 
ordered the court. It is then referred to the Staff Judge Advocate, 
who is one of my men, a lawyer, who makes his recommendation to 
the commanding general. The commanding general takes his action. 
Thereafter the record comes to my office for final review. 



Mr. RIVERS. Well, does the opposing counsel get a copy of the record 
upon request ? 

General GREEN. Yes, sir; the accused gets a copy of the record 
always. Our procedure includes asking the accused at the beginning 

, of the trial if he desires a copy of the record of trial. 
Mr. RIVERS. And the opposing counsel? 
General GREEN. Yes, sir . 
Mr. RIVERS. NOW, I notice Mr. Vinson brought up the fact of ap- 

peal. It occurred to be yesterday, when the Under Secretary was 
testifying, that under the G I  bill of rights, if you will recall, there 
is a certain appellate right vested in all of these cases. How will that 
conflict with the G I  bill of rights? 

General GREEN. I don't think the GI bill of rights includes the 
review of dishonorable discharges. 

Mr. RIVERS. I thought i t  applied in all cases. 
General GREEN. I don't think so, sir. 
Mr. RIVERS. So there will be no conflict between this bill and what 

is in the or~anic,  substantive law in the G I  bill of rights. 
General &REEK. 1 wouldn7t think SO, no. 
Mr. RIVERS. NOW, I was interested to hear his testimony about what 

the commanders of the armed forces thought about having too much 
democracy on these juries because of morale and because of results. I 

' 
wonder if it ever occurred to you that where you have mostly civilians 
fighting this war you should take that into account whenever you 
compare them with a bunch-I don't mean to say that disparagingly, 
but ~ i t h  the Regular Army men who have grown up under these regu- 
lations. I hope you keep that in mind when you take the civilians off 
the streets and fi~om the offices and from the schools. You can't 
regiment as quickly as you can, possibly, a man who has grown up 
under the regulations of the Army. I n  all deference to the great job 
your commanders did in the field, i t  should be remembered that civil- 
ians were a part of that great result and I hope that they won't be too 
strict in interpreting the regulations, where these boys sometimes 
weren't so amenable to the Army regulatioas-and the Navy regula- 
tions, toe-inaccountability for the things that they may have done. 
Did you ever think of that? 

General GREEN. Yes, sir, but I haven't. lost sight of the fact that 
most of them were very amenable to it and learned very rapidly. 

Mr. RIVERS. I know that, but all of them certainly were not as 
amenable as the Regular Army man who had grown up under the 
disci~line. throuehout the vears. 

~ & e r a l  G R E E ~ .  I startgd as a private myself, Congressman, and 
I think I understand. 

Mr. RIVERS. Well. I, too, started as a freshinan Member of Con- 
gress, and I am working my way through. 

Mr. VINSON. May I ask a question- 
Mr. RIVERS. I haven't quite finished. I mill finish with this ques- 

tion. I s  i t  true, in all cases of death, where a member of the Army 
commits homicide, he anton~atically is sentenced to death, under the 
Articles of War?  - 

General GREEN. NO, sir. For murder we have either life imprison- 
me.nt or death. That is what the law prescribes. On manslaughter, 
we have lesser punishments for them. 



Mr. RIVERS. AS I recall, when we were over in Japan some time 
ago, one of our boys killed one of those Japs. They got plenty of 
them over there and I don't know how they even found it out. He 
was automatically given death. and the Presideni had to commute 
his sentence. 

General GREEN. Well, where they find him guilty of murder the 
sentence is mandatory, by Article of War 92. It must be death or 
life imprisonment. 

We are recommending a change in here. 
Mr. RIVERS. Yes. That is all. Thank you, sir. 
Mr. ELSTON. Mr. Vinson. 
Mr. VINSON. Just one question. Has an accused, in any special 

court martial, the right of appeal, or does he go before the board of 
review ? 

General GREEN. He has an automatic appeal to the Staff Judge 
Advocate who is in the division. 

Mr. VINSON. That is right. 
General GREEN. But those cases do not coine before the board of 

review. However, in this bill it  provides for bad conduct discharges 
and in those cases it provides that they shall go to the board of 
review. 

Mr. VINSON. But, under this bill, one who has a court martial 
before a special court doesn't have the right to appeal to the appeal 
board, does he? 

General GREEN. He does not, no, sir. 
Mr. VINSON. All right. 
General GREEN. I presume you are speaking of this council that 

we provide? 
Mr. VINSON. That is right. 
General GREEN. The answer is no. 
Mr. NORBLAD. Will the gentleman yield? 
Mr. VINSON. Yes. 
Mr. NORBLAD. I think there is a misunderstandii?g with reference 

to special courts martial. I n  the case of a special court martial 
there is no record kept of the evidei~ce, of the rulings of law, or 
anything else. The only thing kept in a special court martial is the 
actual charges against a man and the verdict of the court-is that 
not correct ? 

General GREEN. NO. 
Mr. NORBLAD. Whereas in a general court, you keep a record of all 

the evidence, the rulings of law, et cetera. 
So a general court can be thoroughly reviewed, whereas with a 

special court, not being a court of record, it is impossible to make 
much of a review. In  my opinion, that is where a lot of pour abuse 
occurs, in the court martlal. 

Mr. VINSON. What degree of offenses go before a special court 
martial? Just what is the character of theni? AWOL? 

General GREEN. Yes, sir, with the maximum penalty being 6 nloliths 
and two-thirds ay. 

Mr. VINSON. %OU would classify them as misdemeanor offenses? 
General GREEN. Yes, sir, I would. 
Mr. VINSON. And drawing a distinction between a misdemeanor 

and a felony, a felony would go before the general court martial? 



General GREEN. That is correct. 
Mr. VINSON. And i t  would be subject to review? 
General GREEN. That is correct. 
Mr. VINSON. By the appeal board? , . 
General GREEN. Yes, sir. 
Mr. VINSON. And with a misdemeanor offense or an offense where 

the maximum penalty is only 6 months, he would not be permitted 
an appeal to the appeal board? 

General GREEN. That is correct. 
Mr. VINSON. That is all. 
Mr. ELSTON. General, special court inartial has power, does i t  not, 

to @rant a bad-conduct discharge? B General GREEN. Under this bill it would, yes, sir; and under those 
circunistances i t  would go to this appeal board. 

Mr. ELSTON. I n  other words, if i t  involves a bad-conduct discharge, 
it goes to the appeal board? 

General GREEN. That is correct, sir. 
Mr. VINSON. Otherwise it does not? 
General GREEN. That is correct, sir. 
Mr. RIVERS. I11 that connection, Mr. Chairman, for the record, could 

I ask the General to interpret for us all kinds of courts martial, by 
name ? 

General GREEN. Yes. The summary court consists of one officer. 
I t  has a, jurisdiction of 30 days and two-thirds pay for the same period. 
A special court martial comprises three or more officers. I t .has a 
jurisdiction of 6 months and two-thirds pay for 6 months. The gen- 
kral court martial consists of more than five officers, and it has unlim- 
ited jurisdiction. I t  can adjudge the death penalty, authorized by the 
Articles of War. 

Mr. VINSON. May I ask one more question- 
Mr. EIVERS. I just wanted to follow it up, if you don't mind, for 

the sake of continuity. Would you follow that by putting in the 
record those o$ the court martials which are appealable? 

Mr. VINSON. General court inartial. 
Mr. RIVERS. Are enerals the only ones? 
General GREEN. Bf you are speaking of appeal to the hoard of re- 

view, I would sny the general court martial is the only one now that 
is reviewed by the board of review. 

Mr. RIVERS. And the others can be reviewed under the G I  bill of 
rights? 

General GREEN. NO, sir ;  I dont7 think that is correct. The G I  bill 
of rights expressly excludes sentences by general conrts martial. 

Mr. RIVERS. I am talking about the other courts nlartial. 
General GREEN. Well, yon wouldn't get a dishonorable discharge 

on those, you see. 
Mr. JOHNSON of California. ;Mr. Chairman, could I ask a ques- 

t,ion-- 
Mr. RIVERS. Of course, I realize the Regular Army man wouldn't 

have the G I  bill of rights, but during the war I know of at  least one 
case where the action of a board was reviewed, in the Navy, for an 
undesirable discharge. May I ask the Judge Advocate of the Navy, 
isn't that true? 



Admiral COLCLOUGH. The board of review, on discharge disnlissals 
under the GI  bill, can review, for the Navy, an undesirable discharge 
or a bad-conduct discharge, which we have had during the war. I t  
cannot review a dishonorable discharge which is by sentence of a 
general court martial, which as General Green states, is expressly 
excepted from section 301 of the GI bill of rights. 

Mr. RIVERS. All right, I appreciate it. 
General GREEN. The Army does not have now the two discharges 

that the Admiral speaks of. We have only the dishonorable discharge. 
Mr. RIVERS. I see. Thank you, General. I just wanted that for 

the record. 
Mr. ELSTON. Mr. Vinson. 
Mr. VINSON. Now, in your sununary courts martial and your spe- 

cial courts martial: the accusations are drawn by the officer in direct 
command ? 

General GREEN. Usually. yes, sir; although anybody can prefer 
charges. 

Mr. VINSON. That is right. I mean, the actual drawing of the ac- 
cusation or indictment is done in the field. 

General GREEN. Yes, sir; that is correct. 
Mr. VINSON. NOW, in ?cur general courts martial. they are all drawn 

in your office, are they not ? 
General GREEN. NO, sir. They are drawn in the field, also. 
Mr. VINSON. Then you don't center the drawing of your general 

court-martial specifications here? 
General GREEN. NO, sir. 
Mr. VINSON. The commanding oflicers in the field have the author- 

ity to dram the general court-martial specifications? 
General GREEN. That is correct; yes, sir. 
Mr. VINSON. That is all. 
Mr. ELSTON. General Green, does the Staff Judge Advocate have 

the authority to review the evidence, as well as the law, in special 
court-martial cases 1 

General GREEN. IEe has a synopsis of the evidence. * 
I should like to correct a statement made awhile ago. The synopsis 

of the evidence in a special court martial goes forward. They don't 
have a stenographer taking complete notes. The trial judge advocate 
makes a synopsis of the evidence which goes forward with the record. 

Mr. ELSTON. But he can from the synopsis of the evidence review 
the evidence, as well as the law? 

General GREEN. That is correct, yes, sir. 
Mr. ELSTON. That is in all cases that do not involve a bad-conduct 

discharge ? 
General GREEN. That is true. 
Mr. ELSTON. And his decision is final? 
General GREEN. NO, sir. He makes his recommendations to the 

. commanding general. The commanding general takes final action. 
Mr. ELSTON. But it is final within the field? 
General GREEN. Yes, sir; that is correct. 
Mr. ELSTON. There is no appeal beyond the commanding general 1 
General GREEN. That is correct. 
Mr. ELSTON. And, of course, he is acting for the commanding gen- 

eral and in practically all cases his decislon is the decision of the 
commanding general ? 



General GREEN. Well- 
Mr. ELSTON. That is correct, isn't it? 
General GREEN. Yes, sir. 
Mr. ELSTON. NOW, is that the system that now prevailst 
General GREEN. That is SO, yes, sir. 
Mr. ELSTON. SO there has been no change in this bill 8 
General GREEN. Not a bit in that respect. 
Mr. ELSTON. I wonder if you would just indicate what changes this 

bill generally makes in special court-martial cases? 
General GREEN. The only change, that I recall offhand, is in the bad- 

conduct discharge. It gives the special court the right to give bad- 
conduct discharges and requires such cases to be reviewed by the 
Jud e Advocate General. d. ELSTON. It also provides, doesn't it, for each special court- 
martial case the court shall appoint a trial judge advocate and defense 
counsel ? 

General GREEN. That is correct. 
Mr. ELSTON. And one or more assistant trial judge advocates and 

one or more assistant defense counsel, if they are necessary. 
General GREEN. Yes, sir. That is in effect now, sir. 
Mr. ELSTON. There is no change there, then? 
General GREEN. There is no change in that. 
There is one further change, however, that you will find in there. 

There is a provision that if the trial judge advocate is a lawyer or a 
judge advocate, the defense counsel must also be. 

Mr. ELSTON. NOW that  has been changed? 
General GREEN. Yes, sir. 
Mr. ELSTON. AS I understand this section, i t  provides that the 

lawyer must be admitted to practice in the Federal courts, or before 
any State court. 

General GREEN. And approved by the Judge Advocate General. 
Mr. ELSTON. DO you mean that he would approve in each individual 

case ? 
General GREEN. He would have to approve each of them. H e  would 

have to be either a. member of the Judge Advocate General's Depart- 
ment or approved by the Judge Advocate General as fit to be a defense 
counsel. 

Mr. ELSTON. I n  other words, he might be admitted to practice be- 
fore the-Supreme Court of some State and still be held by the Judge 
Advocate to be unfit to act as counsel in a court martial case? 

General GREEN. That is correct, sir. 
Mr. VINSON. May I ask one question? 
Mr. ELSTON. I think that is perhaps a good provision, because some 

people can be admitted to practice in some States very easily, and i t  
is rather difficult in others. 

General GREEN. Well, it was intended to catch men who had simply 
gra3uate.d from law school and who were admitted to the bar and had 
no experience. 

Mr. ELSTON. NOW, General, another question which pertains to a 
pretrial investigation. I think a p e a t  deal of complaint has been 
made about the inadequacy of pretrial investigations. Accused per- 
sons have sometimes said that they were not given the opportunity to 
present all of their evidence; that there wasn't a sufficient investiga- 



tion of the facts in the case; that by the time the case got up on review . 
witnesses were gone or evidence has disappeared. Do you think that 
this bill sufficiently protects the accused in that respect? 

General GREEN. I think it does; yes, sir; because it requires the 
judicial review in my office and any violation of the accused's rights 
can be accounted for when the review takes place. I n  other words, 
we can what we call "bust" the case if any substantial rights of the 
accused have been violated. 

Mr. ELSTON. Well, there isn't very much of a pretrial investigation 
required. 

General GREEN. It may be a serious one or it may not be very serious. 
I n  the case of a. w. o. 1. all you have is two papers. One shows that the 
man left and another shows that he came back. That doesn't require 
a great deal of investigation. But in an involved case it sometimes 
requires x great deal of investigation. 

I am satisfied that a great good has developed by that process, be- 
cause it washes out those cases where there isn't any case against the . 
soldier or the officer accused. 

Mr. ELSTON. DO you have a question, Mr. Johnson? 
Mr. JOHNSON of California. Yes. 
As I understand it, this law provides that when you assign aajudge 

advocate, say, to a department somewhere in the outlying areas, you 
consult with the commanding general as to where he is to serve? 

General GREEN. Yes, sir. 
Mr. JOHNSON of California. When he becomes part of his staff he 

is subject to his jurisdiction ; is he not? 
General GREEN. That is correct, sir. 
Mr. JOHNSON of California. And when the notations are 111. LL d e on 

his efficiency report the commanding general there would have the 
right to review his work as a J. A. ; wouldn't he? 

General GEEEN. Yes, sir. 
Mr. JOHNSON of California. Well, now, do you think, for instance, 

a ground soldier is capable of making an honest appraisal of what 
a judge advocate does, assuming a cast where he might decide a cwe 
or handle a case differently than the commmding general thought it 
should have been handled ? 

General GREEN. Well, i t  has been argued and the complaint has been 
made that he can't. That question is open to debate. 

Mr. JOHNSON of California. Well, I have heard this complaint- 
although, frankly, I was never able to get a direct verification of i t  
that during the war commanding officers would upbraid judge ad- 
vocates for giving too light sentences or too heavy sentences. 

They would feel that justice hadn't been accomplished, although 
the men and courts honestly thought that they were rendering justice. 
Now, wouldn't it  be better to have the man's superior in t h ~  Judge 
Advocate's Department review his work, to see if he had done good 
work or poor work? 

General GRI~EN. Well, we have-I don't mean to avoid answering- 
a method of determining how good and how bad a man is, by reason 
of reviewing his work. Almost every officer in the Department, after 
he has been there a little while, can be cataloged pretty well, by reason 
of his work. 



Now, if you have the commanding general's power of control over 
the staff j u d p  advocate taken away, you make a breach there and 
my man won t  be as valuable to me, then, as he might be if he was 
on the commanding general's staff. The power of assignment is of 
very great value to us-because when the man no longer is satisfactory 
to the comnlanding general or he doesn't want to stay, we can then 
take him out and put him sonwwhere else. I think we can meet the 
problem that you have in mind in that way. 

Mr. JOEINSON of California. Well, is i t  not a fact that  the bar 
association recommended a plan where you would have an independent 
system of justice? 

General GREEN. That  is correct. 
Mr. JOHNSON of California. And the measure of a man's worth 

wonld be by the people working in the same department? 
General GREEN. They so recommended ; yes, sir. 
Mr. JOHNSON of California. You certainly have to admit tha t  a 

judge advocate, if he is a good one, is a specialist. 
General GREEN. H e  is. 
Mr. t J ~ ~ - ~ ~ ~ ~ ~  of California. And the aclministration of justice is 

something that has to be understood. No layman can really under- 
stand i t  properly and appraise i t ;  isn't t,l~at a fact? 

General GREEN. Well. the bar association recomiflended alonn the 
D 

lines you suggest, sir. ' 
Mr. JOHNSON of California. It is your view, then, tliat i t  might pro- 

mote friction to have a judge advocate on a commallding general's staff 
who was only responsible to somebody higher up in the Judge Advo- 
cate's Department. 

General GREEN. I am inclined to think there is a possibility of it. I 
think i t  needs a great cleal more thought than has been given to it. 

Mr. JOHNSON of California. Well, can yon expound on that a little 
more, so that  we can get your views on i t ?  - 

General GREEN. It is human nature, where you have somebody in 
your office that  is not under your control o r  direction, to have fric- 
tion. There is very apt  to be friction and possibly a breach there,. 
whereas if the power is given to the Judge Advocate General here, 
on the matter of judicial review, you can correct all the injustices, 
so f a r  as the trials are concerned, and if he has the assignment of his 
officers he can do a great deal to take care of the rights of his men. 

Mr. JOHNSON of California. Well, of course, this concerns the ad- 
ministration of justice as fa r  as criminal cases are concerned, but your 
judge.advocates also render legal opinions. 

General GREEN. That  is correct; yes, sir. 
Mr. JOHNSON of California. And give legal advice? 
General GREEN. Yes, sir. a 

Mr. JOHNSON of California. A i d  sometimes you have to give a man 
some advice that  he doesn't want. Naturally, he would antagonize 
that  man, although he was doing his work in lawyerlike way. 
' General GREEN. Well, the line view would be against that. - 

Mr. JOHNSON of California. I understand that. 
General GREEN. The view of the line officers would be against it. 
Mr. JOHNSON of California. But the bar association thought tlmt 

was a practical way to make the administratidn a little more perfect. 
General GREEN. They so recoinmendecl ; yes, sir. 
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Mr. JOHNSON of California. Now, didn't the committee that studied 
this in the last Congress-the Seventy-ninth Congress-recommend 
a similar plan? 

General GREEN. Well, in substance ; yes, sir. 
Mr. NORBLAD. Mr. Chairman, Mr. John~on just mentioned the fact 

that he had heard about, but never had confirmed, the matter of undue 
influence i11 these court-martial cases. 1 might say that during the 
course of the war, in an overseas base of the Ninth Air Force, I was 
acting as the defense counsel to a man. I was fortunate in having 
the man given a very light sentence. Immediately upon the com- 
manding officer of that base-not the judge advocate, but the com- 
manding officer of that base-having knomledge of it, he announced 
throughout the entire base, by a system of loudspeakers which every 
enlisted man and every officer heard, that he wanted the court brought 
into his office the following morning a t  9 o'clock. We were. brought 
in and we were severely reprimanded because we had given the man 
a light sentence. We were told that after a man has been charged 
with a crime he is very probably guilty and we should, in consideration 
of the case, hqve kept that in mlnd. 

Further along the same line, to bring out the matter, I had acted 
as a defense counsel, and he pointed a t  me and said, "1'11 have no 
lawyers orating-in my court," meaning that I was precluded there- 
after from making a defense statement at the close of the case, in 
argument, such as any lawyer has a right to argue. 

The man's name happens to be Col. Herbert B. Thatcher, a West 
Point officer. 

Now, on that particular base no man thereafter received any jus- 
tice because everybody avoided sitting on the court; everybody 
avoided having anything to do with it whatsoever. There was no 
one, as I say, who wanted the right of being a member of s court 
martial. 

There is an example of the abuse that you members of the com- 
mittee have heard about that I was directly involved in. 

Mr. JOHNSON of California. Will the gentleman yield for a ques- 
tion ? 

Mr. NORBLAD. Yes. 
Mr. JOHNSON of California. When this man made that statement, 

had he reviewed any of the evidence in the case? 
Mr. NORBLAD. None whatever. He knew the sentence the man had 

gotten, and i t  was a fairly light sentence, as I say. That is all he 
knew about it. He, as I say, reprimanded the entire court. We stood 
at attention for 15 minutes while he reprimanded the entire court. 

Mr. VINSON. May I ask a question? Did the facts justify a very 
light sentence ? 

Mr. NORBLAD. Yes. As a matter of fact, I will give you the facts, if 
the committee wants them. 

Mr. VINSON. NO. 
Mr. NORBLAD. They are very brief, if you would like to have them. 
Mr. VINSON. NO. 
Mr. BROCKS. I may say this to the gentleman: I received a similar 

complaint to that last Friday. It is not the first complaint that has 
come to my attention along the same identical'lines. 



Mr. VINSON. Well, I imagine that you might find the Department 
of Justice down here sometimes rather critical, behind closed doors, 
of divisions of the district courts. That is one of the traits of h~unan  
nature that you can't correct. 

Mr. BROOKS. The complaint I received was from an officer in the 
identical posit,ion that our colleague was there. 

Mr. RIVERS. Will the gentleman yield? 
Mr. NORBLAD. May I make one more statement. 1 checked that mat- 

ter with Mr. Royall, as to the officer's background, and found he had 
taken all the legal courses at West Point. I sometimes wonder if the 
failure isn't in the West Point system-in what they teach. Aside 
from teaching a complete respect for their orders, they do not teach 
them the fundamental rights under the Constitution, the Bill of 
Rights, and the rights of a man in court. 

Mr. RIVERS. If you will yield-since you say the facts are brief, . why don't you put them in the record, for the edification of us all? 
Mr. NORBIAD. I didn't understand you. 
Mr. RIVERS. Why don't you put the facts in the record? 
Mr. NOR~LAD. The facts of the case were these: The man left the 

b a s e 1  have forgotten the individual's name-and went to London. . 
He was picked up 12 hoprs later. He did not have a pass and therefore 
he was technically a. w. o. 1. for 12 hours. He was then locked u 
by the Provost Marshal in London for a matter of 12 to 14 days. d 
was brought back and charged on this a. w. o. 1. of only 12 hours, 
I pleaded that the man had already been given sufficient punishment, 
because he had been locked up in the judge advocate's jail in London 
for a matter of 2 weeks, which mas certainly adequate punishment for 
a small 12-hour a. w. o. 1. As a result, the man was given a sen- 
tence of either 5 days' restriction to the base or 5 days in our own base. 
jail, I have forgotten which. 

I Mr. VINSON. May I ask one question? Don't you consider i t  a very 
serious offense, during a state of war and where he was almost on the 
.battle line, for a man to be a. w. o. 1. for any length of time? 

Mr. NORBLAD. I do consider it so; yes, sir; but I felt the m m  had 
received adequate puni&ment. The man was doing work as a cook's 
assistant a t  an air base and had been gone only 12 hours, for which he 
had been locked up 2 weeks, and I felt that mas adequate puniehment. 
And apparently the court agreed with me, because that was the sen- 
tence they gave. I felt whatever the court gave as a sentence was t@ 
be honored by the commanding officer. 

Mr. RIVERS. Did you finish with your facts? 
Mr. NORBLAD. Yes, sir. 

I Mr. VINSON. I f  he is through, I would like to ask one question on. 
that line. I s  there anything in this bill relating to the time limit in 
which an accused must be brought before the special court or a general 
court ? 

General GREEN. NO, sir ; there isn't. 
Mr. VINSON. Now, don't you think that something should be written. 

into the law, that when an accusation or a charge has been preferred 
, and a man is put under confinement, he must be given a speedy and 

prompt trial, instead of keeping him under confinement for 2 weeks. 
I or a month, and then bring him to trial? 



General GREEN. That  is in the court-martial manual now, sir. I 
don't t,hink there should be anything written into the law, because you 
then restrict certain special cases where it may be necessary to delay 
them. 

Mr. VINSON. Well, you made your preinvestigation. 
General GREEN. Yes, sir. 
Mr. VINSON. YOU acted in  the capacity of a grand jury. 
General GREEN. Yes, sir. 
Mr. VINSON. YOU have gathered all the evidence. 
General GREEN. Yes, sir. 
Mr. VINSON. Aild from that  evidence you concluded that  the man 

has committed a certain offense, in  the special court-martial and par- 
ticularly in  the general court martial. Now, don't you think he 
should be given a speedy trial, instead of keeping him under confine- 
ment or in  the brig for, as oftentime happens, 30, 40, 50, and 60 days, 
before he is brought before a court-martial? 

General GREEN. R e  ought to be give11 a speedy trial and I think, 
generally speaking, is, all things being considered. 
' You can go the other may, though. During the war, here in  the 
Army Service Forces. we had statistics on it. They finally got i t  down 
so i t  Ras 1 day, or 2 days-something like that. That  is just as bad 
as keeping the man too long in the guardhouse. You can't give a inan 
a fair  trial by giving him only 2 days to  prepare his case. 

Mr. VINSON. Well, any officer that is preferring charges has all the 
facts or he has enough facts to justify a charge; isn't that  correct? 

General GREEN. Yes, sir. 
Mr. VINSON, All right. Then, if he has the facts assqnbled at  that 

time should he not be given a speedy trial, instead of putting him 
under confinenlent or locking him up and keeping him 2 or 3 weelcs? 

General GREEN. Well, I think I better ai~swer i t  this way, s i r :  I 
think unnecessary confinement should be stopped, and every effort 
is being made to stop i t ;  but to say that he must be tried within .a 
certain limited time is a mistake in my mind, for  the reason- 

Mr. VINSON. Well, in civil life a grand jury prefers an indictment 
against a citizen, or he is arrested either o q a  bench warrant or is 
already under warrant. Now, he has a constitutional right to have 
a speedy trial. Why shouldn't the same principle apply on Army 
offenses? I know cases in the Navy where men have been in the brig 
for 2 and 3 months after charges had beeii preferred against them 
before they are brought to trial, and no doubt it has happened in the 
Army. 

Geileral GREEN, I t  has, sir. 
Mr. VINSON. Now, why shonlcln7t those men be given a speedy trial. 

because you are presumed to  have enough evidence to convict him 
when you file the charge against him? At  least, you have already 
made a prima facie case against him. 

General GREEN. Well, might I explain this, sir, that in the lower 
echelons, where the charges are ~ r e f e ~ r e d ,  every guardhouse is re- 
quired to furnish a report to the staff judge advocate of the division, 
who investigates, and calls to account the local commander, who has 
a man in the guardhouse over what he thinks is a reasonable time. 
Now, for instance, yon have a unit which has moved off, and your 
principal witnesses are with that  unit. There you have the question 



of whether you are going to pull two combat officers a w y  from their 
company to come back here or keep this man an extra week or two in 
the guardhouse. 

Mr. VINSON. That  is the reason he should h a ~ e  a speedy trial, be- 
cause the witnesses are right there a t  the time the charges are pre- 
ferred or made, oftentimes, instead of getting away and out of the 
jurisdiction of that  division. 

General GREEN. There may be s thousand reasons, it seems, sir, 
when you come to investigste, why an immediate trial can't be given. 

Mr. ELSTON. What is the provision in the Manual of Courts Martial 
with respect to speedy tr ial?  

General GREEN. Under article of war 70, i t  says : 
When any person subject to military law is placed'in arrest or confinenlent 

immediate steps will be taken to try the person accused or dismiss the charge 
and release him. Any officer who is responsible for unnecessary delay in inves- 
tigating or carrying the case to a final conclusion shall be punished a s  a court 
martial may direct. 

Mr. VINSON. But  the investigation has already been made. A prima 
facie case has been made when the charges are preferred and when the 
man is put under retention. 

General GREEN. Well, I don't see how you can legislate a specific 
time limit to fit all cases. I don't see how you can restrict it by legis- 
lation. 

Mr. BROOIIS. General, I want to ask you a number of questions that  
have come up. Of course, one of the things that  I think worries some 
of the members of this committee is failure to have a preliminary hear- 
ing, like the Federal courts, within I think i t  is 24 or  48 hours after 
a man is arrested there, to require a preliminary hearing or  before 
some committing magistrate. You can't retain a man in custody with- 
out any hearing st all. 

Now, there is no provision for that a t  all. 
General GREEN. Yes, sir. Article of war '70 says : 
Forwarding charges, service of charges. When a person is  held for trial by 

general court martial, a commanding officer will within eight days after a n  ac- 
cused is arrested or confined, if practicable, forward the charges to  the officer 
exercising general conrt martial jurisdiction and furnish the accused a copy of 
such charges. If the same be not practicable, he will report to superior authority 
the reasons for delay. The Trial Judge Adl-ocate will cause to be served upon the 
accused 

:md so forth, a copy within 8 days of his trial. - 
Mr. BROOKS. That  is notification of the charge against him, by serv- 

ing the copy? 
General GREEN. NO, sir;  this is going forward with the bringing of 

him to trial within 8 clays, or an  explanation why. 
Mr. BROOKS. But that doesn't cover preliminary examination, does 

i t ?  \ 

General G~EEN.  Article of war 70 does it. 
Mr. NORBLAD. Will the gentleman yield l 
Mr. BROOKS. Well, if the general will put  that  in the record there, 

I would like to read it. 
the law, the basic law, requiring that, is 

; there is right now. 

But  there is nothing in 
there ? 

General GREEN. Yes, sir 



1940 1 

M~:NORBLAD. That is being stricken ont, under the new bill, though, 
the 8-day provision. 

General GREEN. Yes; but it is covered under article forty-six. The 
same thing is under article 46. 

Mr. SMART. Page 17 of the bill, gentlemen. 
General GREEN. May I read this passage to clear it u p t h i s  is in 

the law right now : 
No charge will be referred to a general court martial for trial until after a 

thorough and impartial investigation thereof shall have been made. This in- 
vestigation will include inquiries a s  to the truth of the matter set forth 
in  set charges, form of charges, and what disposition of the case should be made 
in the interest of justice and discipline. At such investigation full opportunity 
shall be given to the accused to cross-examine witneses against him, if they a r e  
available, and to present anything he may desire in his own behalf, either in  
defense or mitigation. and the investigating officer shall examine available wit- 
nesses requested by the accused. 

Mr. BROOKS. DO ;YOU think that requires the accused in all cases to 
be brought before the officer? 

General GREEN. Yes, sir. 
Mr. BROOKS. NOW, I will yield to the gentleman. 
Mr. NORBLAD. YOU have cleared up the point I had. 
Mr. BROOKS. A11 right. 
I would like to ask vou two or three that I think are fundamental 

questions here. I n  thgfirst place, why is it this bill doesn't undertake 
.to cover the Navy, too ? 

General GREEN. Well. I have discussed the matter with Admiral 
Colclough, Judge ~dvock t e  General of the Navy, my opposite number, 
bs to whether we could get together. It is my opinion-the Admiral 
is here and he can speak for himself-that i t  would be possible to draw 
a court-martial manual and perhaps articles for the government of 
the armed services, but. at  the present time we would be better off to go 
ahead and have the Army get its system ironed out, the Navy to iron 
its system out, and eventually Congress can put them both together. 

Mr. BROOKS. Rather than consolidating them now and getting them 
all ironed out. 

General GREEN. That is my view. I don't think they are ready for 
it now. 

Mr. BROOKS. Then this is interim legislation now. 
General GREEN. Yes, sir. 
Mr. BROOKS. And we would have to do the same thing later on. 
General GREEN. Yes, sir. 
Mr. BROOKS. I want to ask, in reference to these statutes that we 

passed several years ago permitting these cases of general court-martial 
jurisdiction to be appealed and be disposed of overseas, in overseas 
theaters, are those statutes still in force or have they been repealed? 

General GREEN. NO, sir ; they are still in force. 
Mr. BRODRS. But they are not being used now. 
General GREEN. That is true. 
Mr. BROOKS. Does this seek to repeal those? 
General GREEN. NO, sir. 
Mr. BROOKS. Shouldn't they be repealed? 
General GREEN. NO, sir; that is delegation of the authorit of the d President to the theater commanders during time of war. e did SO 

with the various theater commanders. 



Mr. BROOKS. That is true, but I understand they are not being used 
now and have not been used for some time. However, they are still 
there. 

General GREEN. The President withdrew that power early in 1946, 
1 believe in February 1946. 

Mr. B~oons.  But they are still on the bobks, although the President 
withdrew the power. 

General GREEN. He just withdrew the power from- 
Mr. BRCOKS. Don't you think i t  would be wise for Congress to re- 

peal that statute? 
General GREEN. NO, sir; I do not. I think i t  worked out very well, 

indeed. Now, it is repealed in one respect by this bill, and thab is to 
say every death case, whether i t  be in the theater or in the States, h a  
to go to the President. 

Mr. BRUOHS. Was i t  ever used at all ? 
General GREEN. Yes, sir. 
Mr. BROOKS. It was? 
General GREEN. Yes, sir. 
Mr. BROOKS. Men were executed overseas? 
General GREEN. Yes, sir. 
Mr. BROOKS. Without any appeal to Washington a t  all? 
General GREEN. That is correct. I n  other words, in the ETO, Gen- 

eral Eisenhower had the same relative position as the President does 
now. 

Mr. BROOKS. I was told overseas, when we were over there in 1944, 
that one man in particular had been executed and he had had no at- 
torney. I didn't have a chance to run down that case, so I am not 
putting that in the record as an assertion; but, of course, that is the 
trouble with disposing of these things overseas. 

General GREEN. Well, I don't know what case you are referring to- 
I don't recall i t b u t  I am sure it is in error. You have been mis- 
informed. 

Mr. BROOKS. I asked the man who gave me the case to give me the 
facts onit. but he said he was afraid to do it. 

G ~ ~ ~ ~ I G R E E N .  1 am sure he was misinformed. 
Mr. BROOKS. Let me ask you one other question. I don't want to 

consume too much time, Mr. Chairman. Have you given thought to 
permitting civilian courts to try offenses against civilians or civilian 
authorities in time of peace? 

General GREEN. Well, we do that. We normally do that in time of 
peace, and in time of peace also all murder and rape cases are turned 
over to the civil authorities in the United States. 

Mr. BROOKS. But that is merely a matter of comity, isn't it? 
General GREEN. NO, sir; the law says so. 
Mr. BROOKS. It is in the law? 
General GREEN. Yes, sir. 
Mr. BROOKS. What about other offenses, besides murder and rape? 
General GREEN. Well, that is usually a matter of comity. As a prac- 

tical matter, the local JA gets together with the local district attorney 
and they work together. 

Mr. BROOKS. AS a rule, the suggestions you get when these cases 
come up indicate the civilians would rather have the cases tried in 
civilian courts, and very often the men themselves would. 



General GREEN. I don't know. I have been in the Army for 30 
years and I have never seen a soldier that didn't want to get back to 
his own for trial. I never saw one yet. 

Mr. BROOKS. I can show the General some files in my office on it, if 
he wants to see them. 

General GREEN. I would like to see them, because I really have never 
seen them. 

Mr. BROOKS. One final question that I want to ask is in reference to 
the use of sentences, especially in time of war, for policy purposes. For 
instance, during the war there was a good dead of stealing from the 
lines of supply and selling to the local natives. That occurred gen- 
erally, I understand, in all theatres. At one time, especially in France, 
they imposed terrifically severe sentences for stealing a pack of ciga- 
rettes. I have in mind a case where a inan got 15 years for stealing a 
carton of cigarettes, worth less than $20. 

NOW, what do you think of that ? 
Generad GREEN. I think that is an exercise of the command power. 

. I don't think you can take that away from a commander. He is right 
on the spot. He knows what the difliculties are. I think if you give a 
commander the right to take our young men ihto battle and rest on his 
judgment to have then? killed, you ought to give him, certainly, the. 
power to pass on sentences in emergencies of that kind. 

Mr. BROOKS. Of course, that is not really command power. It is a 
judicial power that he is employing. 

General GREEN. Well, it is exercised by the coinmmding general. 
Mr. BROOKS. Don't you think that ought to be done in reference to 

changing the order itself, rather than in insisting on the courts to give 
sentences running from 15 to say 20 years for steading a carton of 
cigarettes? 

General GREEN. But a11 of those cases will be correc,ted and eventu- 
ally taken care of by this Judicial Council. \ 

Mr. BROOKS. I will say this, that eventually in those cases the 
sentences were scaled down to G months or a year. 

General GREEN. Yes, sir. 
Mr. BROOI~S. But the thing that disturbed me was whether or not 

that mas proper use of the judicial power. 
Mr. ELSTON. Will the gentleman yield ? 
Mr. BROOKS. I yield to the distinguished chairman. 
Mr. ELSTON. It comes to this question, General: I t  is not purely a - 

case of administering justice, but also maintaining discipline. 
General GREEN. Well, discipline and justice in the court-martial 

system are intertwined. I n  some cases I think it is just nothing but 
discipline. I n  other cases i t  is nothing but justice, there is nothing to- 
there is nothing disciplinary about it. Then you have other cases 
which have a part of each, sometimes more of one and sometimes more 
of the other. I n  the case of a man that runs away from the enemy, I 
don't think you can say.that is a great deal of justice, in his trial. The 
only justice that comes is to  make sure that he gets a fair trial, but that 
is primarily discipline. 

On the other hand, a man who steals his bunk-mate's watch, I don't 
think involves much discipline. I think it is mostly justice. 

Mr. ELSTON. HOW can YOU reconcile the t ~ o ,  so that justice will 
eventually be administered, except by providing proper appeal? 



General GREEN. Well, I think that is the only thing we have in the 
civil court, his appropriate appeals. I don't think you can legislate 
justice. . 

Mr. ELSTON. Of course, in the civil courts you don't have the matter 
of discipline.. 

General GREEN. I think you do, sir, in that there is no justice in 
petting a parking ticket, for parking out here, at all. That is a matter 
of discipline, according to my mind. They say they don't want you to 
park there. There is nothing wrong about it, but you park there and 
you get disciplined by being fined $5. 

Mr. ELSTON. I am referring to the type of discipline that you must 
~naintain particularly in time of war. 

General GREEN. Yes, sir; i t  is a little different than the civil crim- 
inal procedure. There is no question about that. 

Mr. RIVERS. General, did I understand you to say that the only 
change which this bill made in the present set-up of the Articles of 
War, in the conduct of your t ~ a l  of these cases, was really in the case 
of special courts martial? 

G e n e r a l G ~ ~ ~ ~ .  No, sir ; mostly in the general courts martial. 
Mr. RIVERS. I n  the general court- 
General GREEN. Yes, sir, mostly in the general court martial. 
Mr. RIVERS. And your Manual for Courts Martial, by which you 

concl~xt your trial of these cases, was set up when? 
General GREEN. I n  1928. 
Mr. RIVERS. SO we could assume, then, from your testimony, that 

yo11 are well satisfied with that; you don't think you need any changes 
there ? 

General GREEN. Olh, yes, sir; perhaps I gave you the wrong idea 
on that. 

Mr. RIVERS. I just wanted to get i t  straight. 
General GREEN. NO ; we have a whole lot of changes that we recom- 

mend in that, that we have been accumulating for years. 
Mr. RIVERS. Therefore, when you say the only change in general 

court martial, that is the wrong interpretation. 
General GREEN. I think so, so far  as the court martial is concerned, 

but so far  as the administration we have a lot of changes which we 
recommend. 

Mr. VINSON. May I ask a question? 
Mr. ELSTON. Yes. 
Mr. VINSON. Before you leave, General, is there anything in this 

bill or any new regulations with reference to your court procedure? 
That is, all courts martial that I ever read-and I have read a great 
many, of both the Navy and the Army-showed me that about half of 
the time of the court is taken up by the members of the court retiring 
from the room, or clearing the room, to rule on the evidence. Any- 
thing in here that is going to permit the evidence to be ruled on by 
the general court-martial members in open court? 

General GREEN. Yes, sir. 
Mr. VINSON. Or are they still going to go in the back chambers 

and come out and announce the ruling? 
General GREEN. NO, sir. The bill provides more powers for the 

law member, which will correct the very thing that you are interested 
in, sir. 



Mr. KILDAY. Doesn't i t  just about give the law member the same 
power as the presiding judge at the trial on questions of evidence? 

G e n e r a l G ~ m ~ . Y e s .  
Mr. VINSON. On the question of admissibility of evidence and on 

other legal questions, I see the bill provides that i t  will be done in open 
court by the law member. 

General GREEN. Yes, sir. 
Mr. VINSON. NOW, do I understand the law member's ruling binds 

the ccurt ? 
General GREEN. That is true i yes, sir. 
Mr. ELSTON. But it doesn't bind the court at the present time, does 

i t ?  , 

General GREEN. I t  does not. They can overrule him. 

HOUSE OF REPRESENTATIVES, 
COMMITTEE OW-ARMED SERVICES, 

STJUCOMMITTEE NO. 11, LEGAL, 
Wednesdq, April 16, 1 9 0 .  

The subcommittee met a t  10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. Gentlemen, the House meets at 11 today, so we will 
proceed without any further delay. 

We have a number of out-of-town witnesses this morning. The 
first is a representative of the Veterans of Foreign Wars. Mr. IZet- 
chum, I believe you have a witness that you would like to present to 
the committee. 

STATEMENT OF OMAR B. KETCHUM, LEGISLATIVE DIRECTOR, 
VETERANS OF FOREIGN WARS 

Mr. KETCHUM. Mr. Chairman and members of the legal subcom- 
mittee of the House Committee on Armed Services, as legislative di- 
rector for the Veterans of Foreign Wars of the United States, an or- 

I ganization composed of approximately 2,000,000 men who have seen 
service on foreign soil or in hostile waters during America's wars, 
campaigns, and expeditions, I am pleased to present here this morn- 
ing the chairman of the special VFW national committee on military 
justice, who will present the views of the Veterans of Foreign Wars 
with respect to revision of laws, rules, and procedures governing mili- 
tary justice. 

Judge Donald E. Long, of Portland, Oreg., has an outstanding and 
distinguished record in military, public, and private life. He is a vet- 
eran of World Wars I and 11, serving both as an enlisted man and 
officer in the Twenty-ninth Division during World War I and as chief 
military government officer for the Third Division in World War 11, 
participating in the D-day landings a t  Anzio and southern France 
beaches, and was awarded the Bronze Star for combat support at 
Anzio. Later he was awarded the Purnle Heart for combat wounds 
and an Oak Leaf Cluster to go with his Bronze Star. 

I n  civil life, he has a wealth of criminal investigative experience 
with the Federal Bureau of Investigation, has engaged in the general 



practice of law, has been a municipal judge in Portland, and for  the 
past 10 years has been a circuit judge of Multnon~ah County, Oreg. 

It is a pleasure to present Judge Donald E. Long, chairman of the 
VBW special committee on military justice, who will present the views 
of the Veterans of Foreign Wars. 

Mr. John E. Stone, of Jackson, Miss., a former lieutenant in the 
Navy, who is a member of this special committee on military justice, 
will share the witness table with Judge Long. 

Mr. ELSTON. Judge Long, will you please state your full name to  the 
reporter ? 

Judge LONG. Donald E. Long. 

STATEMENT OF HON. DONALD E. LONG, CIRCUIT JUDGE OF MULT- 
NOMAH COUNTY, OREG., CHAIBMAN OF THE VETERANS OF 
FOREIGN WARS SPECIAL COMMITTEE ON MILITARY SERVICE 

Judge LONG. Mr. Chairman and members of the committee, to  con- 
serve time I have prepared a statement. I think each member of .the 
committee has a copy of the statement. 

As a preliminary step I desire to say that  the committee of the 
Veterans of Foreign Wars is composed of myself, as chairman; Har ry  
13. Novak, of Brooklyn, N. Y.; John E. Stone, of Jackson, Miss.; 
Anthony P. Nugent, of Kansas City, Mo. ; Neal T. Shea, of Holyoke, 
Mass. ; b. H. Hunsiclrer, of Alexandria, Va. ; and Mr. Charles P. Sul- 
livan, of Washington, D. C. That  constitutes the membership of the 
committee. 

We have made our personal investigations in  our respective com- 
munities. We have talked to a great many former cffizers of the 
armed services, both in the Army and the Navy. W e  have discussed 
the matter with a great number of enlisted men, pilots and nonccm- 
missioned officers. 

The committee has had two meetings, one lasting for 2 days in Wash- 
ington in January of this year and on Monday of this week we held 
our second meeting. 

As a result of our experiences and investigations, we arrived at  cer- 
tain conclusions regarclina improvements of military justice, what 
we consider would be who~esome in~p~ovements  in its administration. 

We would like i t  to be known that  we have tried and attempted to be 
objective. Mfe have no sympathy for the many that  were constantly 
in diffi-ulties with courts martial. We want to surround the enlisted 
men and officers of the armed services with a little more protection. 

As a result of a resolution which was passed by the National 
Encampment of the Veterans of Foreign Wars in  September of last 
year, this committee was organized. 

I shall go through our conclusions and be glad then to answer any 
questions, if I can, regarding them. 

1. That  the Army and Navy have uniform manuals of courts 
martial, and that the aclministration in both Army and Navy be the 
same as fa r  as practicable. 

2. That  the appointive authority for  general courts be removed from 
immediate command. 

3. That  i t  should be a military offense for  any commanding officer, 
officer, or  other persons to directly or indirectly influence or  attempt 



to influence the report of any investigating officer or the findings of 
any court, whether i t  be general, special, or summary. 

4. I f  the accused does not select his own attorney, a qualified de- ' 
fense counsel would be designated from a pool. There would be a 
similar pool from which the accused could have defense council in all 
special courts of the Army and summary courts of the Navy. Being 
an Army man I did not know it myself, but I have been informed 
that a summary court in the Wavy has the same jurisdiction as a 
special court in the Army. 

5. The pool of defense counsel would channel through the Judge 
Advocate General's Department in all general court cases, and special 
courts, if practical. 

6. All defense counsel should have special training in military law. 
7. I n  all general and special court cases, defense counsel should be 

selected or appointed after the arrest of the accused, and in the Navy 
L ' ~ n  report7' placed in serious cases, so that he could be present at the 
time the investigating officer interrogated witnesses and that he have 
an opportunity to cross-examine. This right the accused already has, 
so far  as i t  is practicable, but the soldier, sailor, or marine hardly ever 
avails himself of the right. Our thinkin was that many cases are 9 determined upon the investigating officers report in general court 
cases, and if an attorney or qualified defense counsel was present at 
the time the witnesses were interrogated i t  probably, in many cases, 
would not later be submitted to the staff Judge Advocate for preference 
of charges. 

8. We are unanimous in our opinion that the accused should have 
a copy of the investigating officer's report. 

9. Apparently, the Navy had no problem regarding qualified court 
reporters. This was not true in the Army. It was the opinion of 
the committee that well-qualified reporters be available from a pool, 
so that the reviewing authority would have the benefit of accurate 
records. 

10. Article of war 104 should be amended to include field officers. 
11. More comparable punishinent for officers and enlisted men was 

favored. 
12. Enlisted men should be encouraged to attend general and 

special courts-martial trials and a notice of the time and place be 
posted on the unit bulletin board. We appreciate that is more or 
less administrative, but the coinniittee felt we should make a recom- 
mendation in that regard. 

13. The Judge Advocate General's Department should have their 
own channel for promotion purposes and efficiency ratings. 

14. That the law member of a general court be well qualified and 
not have the right to vote. 

15. That a qualified law member be detailed to all special courts, 
whenever practicable. 

16. That the deck court of the Navy be abolished, and the captain's 
mast be expanded. 

17. That the articles of war applicable be better interpreted, by 
' qualified personnel, to d l  enlisted men, and not just read as at present. 
o 18. That all obsolete articles of war be repealed. 

19. That the Articles of War be amended, making it mandatory 
fhat qualified enlisted men be detailed as members of both general 
and special courts. 



20. I f  at  the trial of any general court case, i t  is impractical to have 
a qualified law member and defense counsel selected from a pool, then 
on appeal or review all questions of law may be coilsidered and the 
case considered on the facts. 

21. Members of general courts be deprived of the privilege of ask- 
ing questions directly of the accused. That  all questions be sub- 
mitted in writing to the law member, and if the question appears t o  
be competent, relevant, and material then the law member will ask 
the question. I11 the absence of a qualified law member, then tb 
questions will be submitted to and asked by the trial judge advocate. 

22. That  the trial judge advocate and the accused, both, have the 
right of exercising two peremptory challenges. 

23. That  proper safeguards in the way of qualified personnel be' 
detailed to all places cuf confinement, both in the Navy ancl the Army, 
so as to prevent harsh and cruel treatment of prisoners, so as to avert 
any recurrence of what happened a t  Lichfield, England. That  pos- 
sibly is more administrative than any matter being considered by 
the committee a t  this time. 

r 7 Ihose, gentlemen, are the conclusions and this constitutes the pre- 
liminary report of the comnlittee of Veterans of Foreign Wars of 
the United States. 

Mr. ELSTON. Judge, have you read and considered H. IR. 2575 Z 
Judge LONG. Yes, sir. 
Mr. ELSTON. Ancl the bill introduced by Mr. Durham---- 
Judge LONG. Yes, sir. 
Mr. ELSTON. Which is H. R. 576. 
You will note, of course, that  a great many of the recommenda- 

tions to which you h a ~ e  referred have been taken care of in these two 
measures. 

Judge LONG. Yes, sir. The committee has considered H. R. 2575 
a11d we approve of the changes that have been suggested in this bill, 
feeling, however, that  we go a little further in  some respects. How- 
ever, after considering all the amendments, the committee feels tha t  
cleiinitely i t  is a great improven~ent over the present Articles of W a r  
;~ncl their administration. 

I think we departed, where we felt i t  should be mandatory tha t  
enlisted men be detailed as members of courts. We discussed the 
number, having a feeling that  not less than two should serve because 
one ei~listecl man 011 a general court woulcl not be very effective. The  
fact is he probably woulcl feel out of place. We thought that  was a 
matter of mechanics. 

Mr. ELSTON. H. R. 576 provides that not less than one-third of the 
personnel of the court be enlisted men. 

Jnclge LONG. Yes. 
3h.. ELSTON. DO you have any comment, Judge, to make on the 

provisions of any of these measures that are before the commibtee 
today, f ~ u t h e r  than the comments you have already made? 

Judge LONG. NO; ulJess there are some questions. Of course, our 
committee is more familiar with this bill, H. R. 2575, than with the 
coinpnnioii bill, XI. R. ,576. 

On the question of the convening authority we do feel very defi- 
nitely-and every officer or even trial judge advocate and defense 
corulsel that  I have tall~ecl to feel-that the convening authority 
. .  



should be removed from immediate conimand because psychologically 
there is too great an interest in  a commanding officer, when charges 
are preferred, that the court sustain the judgment of the commanding 
officer. m e  feel that some higher echelon should be the convening 
authority. 

W e  also feel that  i t  would be practicable, in  time of war as  well as 
in  ltiine of peace in  many areas to have a circuit court, so to speak, a 
general court, selected by corps or  army in time of war, and that  
that  court's membership be constituted by well-qualified from combat 
and even down to the first phase, that would go from one place to 
another, from one division to another, and lthere hold court, especially 
in general court cases. 

Mr. ELSTON. Are there any questions, gentlemen? 
Mr. CLASON. Judge, with reference to courts martial. t h r e  has to 

be, as I understand, in meting out the penalty consideration, particu- 
larly when a war is on and the court martial is being held overseas in 
a fighting area, a relationship between discipline and just ordinary 
punishment for the particular crime committed, whether i t  be stealing 
o r  whatever else i t  may be. MJould you tell us what your views are  
with reference to the punishment which should be m d  out by a 
court martial under such circumstances. 

Judge  LDNG. Yes, sir ; I will be very happy to. 
I n  the field, from the beachhead a t  Anzio on through Austria, I 

sat as   resident and law member of a good many general courts and 
I was considered to be rugged, as fa r  as punishment was concerned, 
because we were fighting a war. However, we came to the conclusion 
that, whether a soldier received life imprisonment for  a 75 violation, 
or  58, for misconduct in the face of the enemy, with forfeiture of all 
pay and dishonorable discharge, didn't make a great deal of difference 
in the disciplinary effect. We were not kidding the soldiers. The  
soldiers knew that  that  life imprisonnlent would be reduced t o  10 
Fears. Then they also knew, we felt, that  afker the war was over 
i t  would still be reduced further. So i t  dld not have the disciplinary 
effect, as is generally believed. That  is my personal opinion, from 
my experience, sir. 

Mr. CLASON. Then i t  is your viewpoint that  the punishment meted 
out  ought t o  be the one which ultimate1 should be put into effect, i rather than to give these extraordinari y heavy punishments and 
have everyb3dy know they really are going to be commuted or  in some 
way changed later. 

Judge LONG. Yes. The reasoning of the general courts and of the 
commanding oenerals in  combat is that they should receive a jolt, just  
about the lzi&est penalty that you can give them under the Articles 
of War. It will have an  effect. However, as I have just stated, i t  
does not have that effect. 

I think probably punishment has to be consistent within the 
division. One court should not give a man, say, 5 or 10 years and 
another court there give 20 or 25 years. That  is why I believe in a 
circuit general court, where there would be more uniformity of 
punishment. Fo r  instance, in two ,combat divisions serving in the 
same area under approximately the same combat conditioiis here is 
what happened: I n  one division there were 400 general court cases, 
and  in the other division, only 200. The reason for the difference- 



I am not advised except more or less off the record-was that in the 
division with only one-half the general court cases more of them 
were referred back through medical channels. 

Mr. CLASON. YOU feel, as I understand from your recommenda- 
tion No. 13, that persons in the Judge Advocate General's Depart- 
ment or who become judge advocates in connection with courts 
martial should be placed in a separate promotion g ~ o u p  from the 
regular line officers? 

~ u d g e  LONG. Yes, sir; I do. 
Mr. CLASON. Why is that? 
Judge LONG. The reason for that, sir, is that if they had their own 

channel there would be more independence of thinking. They are 
not dependent upon the division commander--we will take that as 
an example-for the efficiency rating or for recommendations and 
promotion_s. We have a feeling that i t  would make the Judge Ad- 
vocate's Department, both in the Arniy and in the Navy, a more in- 
dependent judicial body responsible, may I say, for the administra- 
tion of military justice. 

Mr. CLAEON. I would like to ask one more question. Shouldn't 
Y these officers be older men, or younger men? 

Judge LONG. Many young men are excellent trial judge advocates. 
I think qualification is more important than age. 

That brings up this one other point on defense counsel. My ex- 
perienci: was that second lieutenants and first lieutenants, unless they 

, were extreme extroverts, were psychologically intimated in appear- 
ing before a general court of n full colonel, lieutenant colonels, 
majors, and captains. They never put a defense in. They elected, 
in nearly 95 percent of the cases, to make an unsworn statement so 
that the accused would not be examined or cross-examined. We had 
a feeling that there was no defense. 

For instance, in one day alone we tried six general-court cases 
in Austria, and it wasn't the fault of the court. There was just 
no testimony in favor of the accused. None was put in. 

Mr. CLASON. That is d l .  
Mr. ELSTON. Mr. Vinson. 
Mr. VINSON. Mr. Chairman, I have one or two questions, parti&- 

larly with reference to the 19th recommendation : 
That the Articles of War be amended, making it mandatory that  qualified 

enlisted men be detailed a s  members of both general and special courts. 

Judge, do you think your committee thought that out to its final 
conclusion and is on sound ground in making a recon~mendation of. 
that character? 

Judge LONG. We spent considerable time discussing that feature. 
Mr. VINSON. What is the background for it? 
Judge ~ N G .  That there are enlisted men who are well qualified 

to sit as members and that they would be always available. 
Mr. VINSON. YOU just made the ansn-er to the gentleman Prom Mas- 

sachusetts that officers of higher rank than lieutenants should probably 
be detailed for defense counsel, and the reason was that they were 
intimidated in arguing a case before colonels and majors. Now, 
~vculdn't that same thing hapen in reference to an enlisted man sitting 
on a court with colonels and majors? 



Judge LONG. I understand your point. sir. The duties of the 
members of the court, of course, differ from those of the defense 
counsel. Under the procedure, the juniors always vote first, not being 
influenced by any senior member of the court. I feel, with qualified 
enlisted men sitting on a court, they would vote their judgment, ac- 
cording to the procedure we have now, both as to the matter of guilt 
or innocence and as to thepenalty. ' 

Now, I stated a brief time ago that i t  was our feeling more than 
one enlisted man should be on the court. I think the bill provides for 
a third. Our  feeling, as  I said, was not less than two. 

Mr. VINSON. The  bill doesn't go as f a r  as your recoi~iillei~datioil? . 
Judge LONG. NO. 
Mr. VINSON. It says when i t  is convenient to do so. 
Judge LONG. That  is r@t. 
Mr. VINSON. NOW, why ~ s n ' t  that  what might be classified as a sort 

of demagoguery, a little demagoguery? Why isn't having enlisted 
men on the court, to  serve, just a little taint of appealing to the en- 
listed man, say, where you are going to have somebody sitting on 
the court of his same rank and group? Why isn't that sort of 
demagoguery ? 

Judge LONG. NO, sir. I believe th f t  elllisted inen on a court can 
be v e r j  effective in a democracy, in an  army made up of civilians. 
It is not demagoguery a t  all. It is simply accomplishing the same 
thing, . - with a representation on the court as near as possible to one 
of his eers. 

&.%INSON. According to your conclosion, then, the enlisted inen 
haven't been receiving the proper kind of instice from the officers 
who constitute the court; thoerefore you must get soniebocly of the 
rank of an  enlisted inan to see that  proper justice is accorded. 

Judge LONG. NO. I don't say that is true. Enlisted men will be 
just as coilscieiltious and sincere as officers. I believe, in nearly all of 
the cases, officers attempted to clo a good job. 

Mr. VINSON. That  is all, Mr. Chainnail. 
Mr. J O I ~ S O N  of California. Coulcl I ask a qnestion, Mr. Cl~airlunn? 
Mr. E L ~ O N .  Yes. 
Mr. JOHNSON of California. I wanted to follow that up. Take 

recommendation No. 11, where you say : 
More comparable punishment for officers and enlisted men was favored. 

N ~ w ,  I want to ask you, in all your experience in those courts yolk 
mentioned, was i t  obvious to you that edistecl ~ n e n  got a worse deal 
than the officers ? 

Judge LONG. Well, in all my experience, I did not sit on any colwts 
trying officers. 

Mr. JOITNS~N of California. Well, put it this way, then: I n  your 
sti~cly-and I take i t  your group has made quite a stucly of this- 
did the records which you examined disclose that there wasn't abso- 
lutely fair treatment as between enlisted men and oficers, in tlic 
meting out of punishment? 

Judge  LONG. Tha t  is right. 
Mr. JOHNSON of California. Well, can you be specific? 
Judge LONG. Yes, sir. 
Mr. JOHNSON of California. O r  give us il little more detail on that. 



Judge LONG. Yes, sir. Possibly, on the summary courts, an officer 
overstaying his leave for 2 or 3 days or an officer becoming grossly 
intoxicated usually received a reprimand whereas an enlisted man 
staying longer than his furlough or leave for 2 or 3 days, would 
receive a summary court or company punishment. That  was generally 
known in the Army. 

Mr. JOIINSON of California. Was that  clue to the fact that the sum- 
mary court officer didn't have the nerve or the courage to really mete 
out punishment to a fellow officer? I 

Judge LONG. A summary court has no jurisdiction of an officer. 
An officers has to receive a general court. 

Mr. JOHNSON of California. Oh, yes; that is right. 
Judge LONG. An officer below the grade of major could be taken 

under 104. 
Mr. JOHNSON of California. You said that  is generally understood. 

Was i t  a miscoi1ception or was that  a fact based on actual records? 
Judge LONG. Oh, it was a fact, sir. Many men would overstay in  

Brussels, or Paris, or Rome, or some place, for a few days and they 
mould receive a sumnlary court or company punishment. A11 officer 
would do the same thing and probably receive a reprimand. 

Mr. JOHNSON of California. What can you say now about the unifi- 
cation of the court-martial procedure for both services? Would you 
give us a little more detail on tha t?  

Judge LONG. Of course, it is beside the point of this committee's . 
investigation. I11 the first place, we believe in a merger of the Army 
and the Navy and feel, in tallcing to naval officers and enlisted men 
concerning the discrepancy in the procedures-there is so much dif- 
ference in the procedures of the Army and the Navy-that i t  would , 
add to efficiency ancl understanding if the procedure was the same as in 
our civil ancl criminal courts. 

Mr. JOHNSON of .California. You think i t  is thoroughly practicable 
to do tha t?  

Judge LONG. I understand froin the Navy men that it is practicable. 
Mr. JOHNSON of California. And what is the ratio or  number of 

enlisted men that you think ought to be on these courts? 
Judge LONG. Not less than two. 
Mr. JOHNSON of California. Now, is i t  your opinion, based on your 

experience in this matter, that there are adequate qualified enlisted 
Inen available for these jobs? 

Julge LONG. Yes, sir. I n  time of war there are more qualified men 
available than in time of peace, but in time of peace even the noncom- 
n1issioned and enlisted men are qualified and available. 

Mr. JOHNSON of California. What  types would you think would be 
the kind to select-men that  had had training in the Judge Advocate's 
Department or just general soldiers in the various branches? 

Judge LONG. Oh, I think just the average good soldier. H e  sits 
more as a juryman. 

Mr. JOHNSON of California. Yes. That  is what I was going to ask 
y o u  You look upon a man sitting as a member of the court like a 
regular member of a jury. 

Judge LONG. That  is right. 
Mr. JOIINSON of California. And you think if he has common sense 

a h l  good judgment, that  is about all he needs to be a good member. 
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Judge LONG. That is right, sir. 
Mr. JOHNSON of California. Well, would there be a tendency for 

those men to be too harsh, perhaps? Younger men sometimes are 
harsher than older men. 
- Judge LONG. Yes. I have talked to a number of people on this very 

point, and the feeling of several generals that I discussed the matter 
with was that possibly enlisted men might be more severe than officers. 
My own opinion and the ophion of the committee is that they would 
attempt to be fair. 

Mr. JOHNSON of California. I want to ask you one more question, 
and that will be the last one. I n  the efficiency report that the judge 
advocate would make of his men would he consult the commanding 
officers with whom that man had served, or should he consult them, in 
your opinion? 

Judge LONG. Well, I don't know- 
Mr. JOHNSON of California. I mean, he might want to find out if 

he knew how to get along with people and if he cooperated. Do you 
think he should consult the commanding officer or oliicers with whom 
the judge advocate served, along those lines, say. 

Judge LONG. I don't know that i t  would be required on the efficiency 
rating because, in the whole set-up and tie-up of the Judge Advocate's 
Department, the superior judge advocates, that is, the corps, army, 
and army group, all know the work that their judge advocates are 
doing in the different echelons. 

Mr. JOHNSON of California. That is all. 
Mr. KILDAY. Mr. Chairman- 
Mr. ELSTON. Mr. Kilday. 
Mr. KILDAY. Judge, the status of a member of a court as a juror is 

not cprrect under existing law, is i t ?  
Judge LONG. Well, they determine the facts. 
Mr. KILDAY. But they have to vote on questions of law, under.the 

present statute. 
Judge LONG. At  the present time the law member rules on questions 

of law. 
Mr. KILDAY. But the court is not bound by the decision of the law 

member. 
Judge LONG. They are bound by it on questions of introduction of 

testimony, as to whether it is relevant, material, or competent. 
Mr. KILDAY. But before you would have the status of a .juror you 

would have to have something comparable to  what is in their bill to 
give the law member the final authority to rule on questions of law, 
wouldn't you ? 

Judge LONG. Yes, sir. 
Mr. KILDAY. Then, as to an enlilsted man serving and saying that 

it yvould only be comparable to a juror would depend primarily on 
whether you were going to relieve the conrt of its present authority 
to determine questions of law as well as fact and transfer those law 
questions to the law member. 

Judge LONG. All lam questions would be ruled upon by the lt~w 
member and would be final. 

Mr. KILDAY. Yes. 
Judge LONG. I n  other words, you make him practically the judge of 

the court. 



Mr. HILDAY. I agree that he should be, that lie should rule on ques- 
tions of law. U n t ~ l  you do that, you aye going to feel that the pres- 
sure of enlisted men would enhance the procedure much ? 

Judge LONG. Well, possibly i t  would, in a representation of en- 
listed men on a court, psychologically. 

Mr. KILDAY. It just occurs to me-I am not committed one way or 
another in my own mind about it-if enlisted men are to serve on 
courts martial yon would have to adopt a procedure something sim- 
ilar to what we have in civil courts, where the law questions go to the 
court a i d  the juror determines the issues of fact. I f  your enlisted 
men were sitting there as the triers of fact in the case of an enlisted 
man on trial i t  might be effective, but until such time as you would 
radically change the very concept of court martial I can't see where 
the presence of enlisted men is going to be very effective. That is 
just some of my thinking. 

Judge LONG. Yes, sir. 
Mr. KILDAY. I w o ~ ~ l d  like to ask you now about what the committee 

thought. Of course, I think we should have uniform procedures in 
the services as far  as possible, but wouldn't you agree that uniformity 
of procedure in the Army and Navy on the question of court martial 
and the administration of justice is not nearly so important as other 
procedures ? 

Jud,oe LONG. I a,,oree with that. I think it would be desirable. 
M ~ . ~ K I L D A Y .  O r & i x d y  the vast majority of the q e n  in either 

service would be serving within their service and under their officers. - 
Judge LONG. Yes. 
Mr. KILDAY. And unity of command would be in the higher eche- 

lons. 
Judge LONG. That is right, sir. 
Mr. KILDAY. SO there wouldn't be any real urgency for a uniform 

procedure in the Navy and the Army. 
Judge LONG. NO, sir; I agree with you in that regard. 
Mr. KILDAY. SO we would be justified in going ahead with separate 

legislation. 
Judge LONG. Yes, sir. 
Mr. KILDAY. Don't you think that the many years of precedents 

tha t  have been built up in each service would make it a very valuable 
thing to continue with your separate procedures rather than to say 
we just abandon a certain procedure and start over anew, without 
.precedent? Don't vou think it would find itself in somewhat the 
same position that Congress has found itself, the Eightieth Congress, 
under the reorganization bill, with no precedent, which has had us 
in a whirl. 

Judge LONG. I think i t  can be accomplished progressively. 
Mr. KILDAY. Yes; now, do you think the question of uniformity of 

punishment is of such importance, in any system of the administration 
of justice? 

Jndge LONG. I think we all would like to have uniformity of pun- 
ishment. We don't have it in the Army or the Navy, or do we have 
it i n  our civilian courts. 

Mr. KILDAY. Kor can we ever have it. I t  depends upon the 
i emperanlent and personnel of the courts. 

Mr. KILDAY. And the jury. 



Judge  LONG. And the jury. 
Mr. KILDAY. And also on the intelligence, temperament and whatnot 

of the accused. 
Judge LONG. That  is right, sir. 
Mr. KILDAY. I have never felt that all men should be held to the 

same standard of conduct, even under the criminal law, because they 
don't have the same standard of intelligence or  environment. 

Judge  LONG. That  is right. 
Mr. KILDAY. And the many other things that  enter into it. 
Judge LONG. Yes, sir. 
Mr. KILDAY. I n  my experience I have never known two cases of 

murder, or any other offense, which were identical and as to which 
you should have standardized punishment. It should fit all the facts 
and circumstances. Do  you agree? 

Judge LONG. I think you are right. 
Mr. KILDAY. I n  my State, the jury fixes the punishment as well a s  

determines the guilt of innocence. 
Now, with regard to the question that you raised as t o  the offenses 

in one division as compared to another division, don't you think that  
the certainty of punishment of the proven guilty is much nlors 
im ortant than the enalty? 

.fudge LONG. w e l a  certainty of punishment is very important. 
Mr. KILDAY. Everyone dreads getting i11 the Federal court. 
Judge . - LONG. That  is right, because they know of the certainty of 

punishment. 
'Mr. K~LDAY. But the ~ ~ e n a l t e s  in the Federal court are rarely a s  

high as the penalties in the State court. 
Judge LONG. However, I did have this feeling, tha t  a number of 

the boys involved in general court cases, a t  the time they committed 
the offense, i n  the face of the enemy, and dropped back and finally 
then hid out and became deserters, were not considering what the 
punishment was going to be. 

Mr. KILDAY. That  1s true. 
Juclgo LONG. They weye looking after their lives. 
Mr. KILDAY. That  dissipates the idea of uniformity of punisl~inent, 

too, because you should try to put yourself in the position of that  
nian a t  the time that  he did it. Was i t  completely deliberat'e? Was 
he a t  that time perhaps not fully mentally responsible? 

Judge LONG. I t  doesn't work that  way, sir, in the armed services. 
You never know anvthinp about the baclcgrouncl of the boy of, say. 
18 o r  19 pears of age. All you knew was that  he lost his courage. 
He had been in combat,. H e  couldn't take it. H e  dropped back. 
H e  disappeared. H e  was f o ~ ~ n d .  He was given a general court. The 
division psychiatrist passed him. He was not thrown back through 
medical channels. 

I am glad you asked that  question, because I am going to recom- 
mend to our commancler in chief of the Veterans of Foreign Wars, 
in our formal report to them, tha t  during peacetime there be more 
careful selection and classification of combat soldiers and soldiers that 
are going to perform certain duties. Many a time I have sentenced 
a boy 18 or 19 years of age to life, with forfeiture of all pay and 
dishonorable discharge, and then said to the court afterward, "I wish 
I knew something about that boy.'' I had a feeling-yet no evidence, 



no proof-that that bop never should have been in combat in the first 
place, that he emotionally wasmot itable enough for combat service, 
that when he left and couldn't take the small arms with the artillery 
fire. he had no control over i t  whatsoever. Yet we give him a dis- 
honorable discharge, as a group problem, because after all you have 
to win a war. 

Mr. K I L D ~ Y .  Of course, in that connection, if his failure in the face 
of thc enemy were an isolated case i t  wouldn't be ne:wly as important 
to cliscipline him, in fighting the war, as if i t  had become coininonplace 
within the organization ; isn't that  r ight? 

Judge LONG. That  is right, sir. 
Mr. KILDAY. Just  as in the civilian community, when murcler shoulcl 

become rampant, the conrt or the jury generally would respond with 
penalties that will deter others from committing the crime. The sanl? 
moulcl be true in the military organization. The court trying the case 
~ ~ o n l d  say, "This thing is becoming commonplace here." The tend- 
ency is to go on up. That  is the case in civilian communities, m7e all 
know that. I think that that is another argument. There has been 
much said here about nniformity of punishment. I don't agree with 
uniformity of punishment at  all. I thjnk everything has to be taken 
into account. 

Sow, I -want to hurry along. What is your committee's view with 
reference to the effectiveness of the presumption of innocence, both 
in the trial before the conrt martial and on review? Does the pre- 
sumption of innocence-not technically but actually-remain with the 
defendant throughout his trial and review? 

Juclge LONG. The presumption of innocence should remain. 
Mr. KILDAY. That  is the exact distinction I want to bring out. I t  

shoulcl, but doesn't. 
Juclge LONG. It should, but many officers feel, after an investigating 

officer. TI-ho has a sworn duty to perform, makes his investigation and 
submits the facts to the staff judge advocate and charges are preferred 
against him-and I have had officers tell me this-that he was guilty 
when they started to t ry  him. I never entertained that view, myself. 
I tried to keep my mind free, and I know of other officers who did, also, 
but there was a feeling, yes. 

Mr. KILDAY. Men who mere trained lawyers would, I know. 
Juclge LONG. That  is right. 
Mr. KILDA~.  -But, of course when you have your court composed of 

me11 whose speciality is something else, i t  is another matter. Of 
course. he can't be a specialist in everything. 

Judge LONG. Yes. 
Mr. KILDAY. IS i t  your feeling, in the original trial before the court 

martial, he has had a comparable advantage of ,z presumption of in- 
nocence that he would have had before a civil conrt? 

Juclge LONG. I don't believe he does have.' 
Mr. KILDAY. Do you have anything to suggest that might insure i t  

to him, to a greater degree than it exists a t  the present time? 
Judge LONG. By well-selected members of courts and by a course of 

study and instrnction as to what the duties of all officers in the Army 
and Navy are, with more attention being paid to the Articles of War, 
in  the administration of justice. They should have constructive in- 
struction and be told what their duties a r a  the same as you will in- 
struct a jury regarding their responsibilities. 



Mr. KILDAY. Don't ~ O U  think you can enlarge on your recommenda- 
tion No. 20, to accomplish something in that  regard 8 I n  other words, 
you have that  defense counsel as a qualified lawyer. Why not permit 
the board of review to pass on it with the same idea of presumption of 
innocence there,   as sing on the quantum of the evidence, the weight of 
it, and everything else, especially in  time of combat. 

Judge LONG. Yes, sir. 
Mr. K~ZDAY. Where the men who are composing that  court are doing 

i t  incidentally and there is something more important that they have 
to have done. Why not let the 'fellow who is sitting in a nice hotel 
room in the rear do it ,  where he can calmly go  ahead and review the 
whole thing. After all you want substantial justice. 

Judge LONG. Yes, sir. 
Mr. KILDAY. There is no importance attached to technicalities in a 

kourt martial. 
Judge LONG. That  is right. 
It occurs to me now that  one improvement, I think, would be for the 

War  Department and the Navy Department to include in their manuals 
for  courts martial certain required instructions that  the law memb,er 
must give to the members of the court as to reasonable doubt and as to 
presumption of evidence. 

Mr. KILDAY. Have you served on a review board? 
Judge LONG. NO ; my experience has all been in general courts in the 

field. I never served on a board of review. 
Mr. KILDAY. You never served on a board of review? 
Judge LONG. NO, sir. 
Mr. KILDAY. I understand from some men who served on bot~rds 

of review that  they found some very troubling problems which have 
disturbed them a great deal, because there are technical rules binding 
on them, the samz as there would be on a court of appeal, let us say, 

. very technical imtters such as motions that  should have been mtde, 
for instance, in the original trial, which cut them off. I understand 
in some instances, even for  an offense which on its face, on the face 
of the charges is barred by limitations, i t  is possible, on review, that  
the man may be cut off from consideration because the question was 
not rzisecl in the trial. 

Judge LONG. I think in that  regard provision should be made that 
i t  is not necessary to take exceptions to any irregularity as to law o r  
the testimony. 

Mr. KILDAY. The charges or specifications should show a punishable 
offense on their face, or they should be kicked out. 

Judge LONG. That  is right, sir. 
Mr. KILDAY. I believe what I am speaking about comes up particu- 

larly where a man is convicted of a lesser offense which is included in 
the graver offense for which he is tried. There are some decisions by 
the Judge Advocate General's Department which have resulted in 
substantial injustices. You agree that that  should be open for com- 
plete review ? 

Judge LONG. I do. 
Mr. KILDAY. Without any technical considerations? 
Jud  e LONG. Without any technical considerations ; yes, sir. 
~r .%ILony.  That  is all. 
Mr. ELSTON. Mr. Norblad. 



Mr. N o n ~ ~ a u .  Judge, I want to ask you about one matter here, 
I ~ n d  that  is concerning recommendation No. 21. That  provides that  

[,he members of the g ~ n e r a l  courts shall be deprived of the privilege 
of asking questions directly of the accused and that  instead the ques- 
tions shall be submitted to the law member. H e  shall rule upon their 

I relevancy and then ask the questions. 
Well, as you know, I sat  as lam7 member in the Ninth Bomber Com- 

mand for many months, trying dozens of cases, and i t  was my expe- 
rience that  giving the court the right to ask questions brought out a 
lot of material and a lot of matter that were very relevant and very 
helpful in deciding the case. I f  a question were asked that I did not 
consider relevant, I then stopped the proceedings before the accused 

I had to answer it. We handled i t  in that way anh i t  seemed to work 
out very well. I am wondering what the reason for  this particular 
recommendation is. 

Judge LOKG. I thirilc I also should include in there "of the accused 
or witnesses," to make this more comprehensive. I think it should 
apply to the witnesses, also. 

The reason in the committee's mind was this: I n  a general court, 
I for instance, the usual procedure is, after the testimony is completed, 

the question is asked of the members, "Any of you gentlemen have 
have any questions you want to ask," and sometimes you get the most 
unusual questions, and they are answered sometimes to the prejudice 
of the accused, before any objection can be made or you can unring 
the bell. I have seen it happen a number of times whe1;e questions 
were answered that  had no bearing except to possibly prejudice some 
member of the court. That  is the reason for  it. 

Mr. ELSTON. Judge, if you didn't have some such provision as 
I No. 21, iauch irrelevant and incompetent evidence might go into 

the record. 
,Jnclge LONG. Yes, sir. 
Mr. ELSTON. Because the law nlembe~ may be the only person who 

is actually trained in the presentation of evidence. 
Judge LONG. Yes, sir. That  is our feeling. 
Mr. IIILDAY. Will the gentleman yield? 
Mr. NORI<I,AD. Yes. 
Mr. KILDAY. Of course, what you want to do is to prevent the 

defendent from being badgered, like a witness is before a congres- 
sional committee. I s  that  i t ?  

Judge LONG. NO, sir. I think this is very enjoyable, gentlemen. 
Mr. KILDAY. The poor devil who is on trial for his life or  his liberty 

is more or  less in the position of a man appearing before a grand jury, 
, with everybody shooting questions a t  him. Isn't that an important 

consideration in connection with this recommendation you have here? 
Judge LONG. Yes. I think i t  is unfair t o  the accused. 
As a rule, in  our general courts-it has been my experience and I 

think the experience of others-there is nobody there a t  all except 
the military policemen, the members of the court, the trial judge advo- 
cate, and the ineficlent court reporter. Here he was alone and every- 
body shooting questions a t  him, with a lot of them, as I say, not rele- 
vant. I always thought i t  was very unfair. 

Mr. RIVERS. May I ask a question? 
Mr. ELSTON. Anything further, Mr. Norblad ? 



Mr. NORBLAD. That is all. 
Mr. RIVERS. Judge, how much time has the Veterans of Foreign 

Wars given to this recommendation here? 
Judge LONG. AS I stated, we made our own independent investi- 

gations in our local communities. Then we met on three full days, 
in considering, point by point, these proposals. 

Mr. RIVERS. I mean it has long been felt, before this recent conflict, 
that the Manual of Courts Martial, that contains these regulations 
and rules for trials in courts martial. should be amended and brought 
up to date. Has that long been a feeling? 

Judge LONG. Yes, it has long been a feeling. I have been a mem- 
ber or the Legion, the Forty and Eight, and the Veterans of Foreign 
Wars for 25 or more years, and we have always had a feeling that 
the administration of military justice could be improved, wit,hout 
any crystallization of thinking. 

Mr. RIVERS. And the focus has come since the last conflict. 
Judge LONG. Yes, sir. 
Mr. RIVERS. And is the feeling of your splendid organization, I 

might say-I have a real esteem for them-among the reserves or the 
civilians, or whatever you want to call them, who fought in this war, 
that for the most part they have felt they haven't gotten a square deal 
before the majority of these courts martial? Has that been your ex- 
perience ? 

Judge LONG. Not in a majority of cases ; no, sir. 
Mr. RIVERS. I mean- 
Judge LONG. There has been a general feeling, among a lot of Re- 

serve officers and enlisted personnel from the civilian army we had- 
a lot of them haven't crystallized their feeling, however-that there 
was not what we considered substantial justice in our courts-martial 
procedure. 

Mr. RIVERS. Has that been fairly universal ? 
Judge LONG. Yes, sir; that has 6een, sir. 
Mr. RIVERS. Mr. Vinson brought up some thing that is quite im- 

portant and that is the presence of enlisted men on this court martial 
and their association with officers. I f  my memory serves me correctly, 
I believe it was Doolittle who recommended fraternization between 
officers and enlisted men ; isn't that right ? 

Judge LONG. I believe he did. He didn't want the line quite so 
d'istinct, as i t  is today. 

Mr. RIVERS. Therefore, your suggestion would be more in keeping 
with that policy, which I think was unwritten by the Secretary. 

Judge LONG. That is right. 
Mr. RIVERS. SO yob feel, and your organization's opinion is, that 

there could be an adequate way worked out to have qualified enlisted 
men sitting on the court! 

Judge LONG. There could be qualified enlisted men. 
Mr. RIVERS. And they would sit for enlisted men as well as for 

officers ? 
Jud e LONG. Well, there is a difference of opinion in the commit- 

tee. 8 ne member of our committee did feel that he could see no 
objection to enlisted men sitting as members of courts who would 
try those superior in grade or even trying officers. 

Mr. RIVERS. YOU say he had a definite opinion on it? 



Judge LONG. H e  had a definite opinion on it. H e  pointed out that  
the banker is not tried by bankers. H e  is tried by the bricklayer, 
the cement worker, and so on, and why wouldn't i t  be sound to have 
enlisted men try officers. 

Mr. KILDAY. H e  is not tried by his employees. 
Judge LONG. Yes. One member, as I say, had a very definite opin- 

ion on that. 
Mr. RIVERS. Of course, you are familiar with the procedure in  the 

Federal courts, where the respective group from which the jurors are 
selected are carefully screened by the Treasury agents, where these 
alcohol tax people make a careful investigation of all of them. 

Judge LONG. Yes, sir. 
Mr. RIVERS. DO you feel that sort of a backlog could be built up 

in the Army and the Navy to investigate these enlisted jurors, or  
whatever you want to call them, so you could get qualified men who 
i t  could be felt would be equally responsible as the officers. 

Judge LONG. Yes, s i r ;  I do. I believe names could be submitted, 
q-ith their backgrounds, both for officers and elllisted men. 

Mr. RIVERS. 1 am speaking.for the d l o l e  group. 
Judge LONG. The whole set-up ; yes. I do believe i t  could be worked 

out. 
The way i t  works now, G l  of a combat division selects the members 

of the court ancl the nlaking of the order by the general is a matter of 
routine and form. H e  knows the officers. I-Ie knows whether they 
are pretty tough or maybe they are inclii~ecl to be easy. 

Now, if a pool could be made up of officers ancl enlisted men, where 
they would have-a complete record of their q~alifications, I agree. 

Speaking of the matter of investigating Federal jurors, I happened 
to be on the shipyard fraud cases after the last war, in Seattle, Wash., 
and one of my duties was to investigate some 60 proposed jurors from 
the 001. 
I&. R ~ v m s .  What  you said about this pool sounded to me like pretty 

good sense. You think there should be a pool for the men, including 
the lawyers ? 

Judge LONG. Yes. 
Mr. RIVERS. And that could be handled by having a sufficient num- 

ber selected by responsible parties? 
Juclge LONG. Yes, sir. 

\ 

Mr. RIVERS. And that  appeals shoulcl.be had on all cases? 
Judge LONG. And that  they should have the right of appeal, upon 

the advice of their qualified counsel. 
Mr. RIVERS. And there should be a transcript---- 
Judoe LONG. A transcript of the testimony-- 
~ r . k I v E R s .  Fo r  all kinds of cases? 
Judge LONG. General court cases, I would say. 
Mr. RIVERS. General court cases? 
Judge LONG. Yes, sir. 
Mr. RIVERS. Jus t  one other question and I am through, sir. 
Judge LONG. Mr. Stone, of Jackson, Miss.. a inember of t h i  com- 

mittee thinks i t  should be also in the summary courts. Of course, a 
summary court in the Navy is like a special court in the Army. I n  
the Army a summary court is not a court of record, you see. There 
is no testimony- 



Mr. RIVERS. YOU of course mill have your separate reconlmendations 
on the Navy bill. 

Judge LONG. W e  have incluired somewhat about the Navy hill, and 
a representative of our committee, from the Navy, would like to appear 
then and answer questions with regard to that. W e  tried to take the 
over-all situation. However, there will be certain technical things 
concerning the Navy which the representative of our committee wlll 
answer. 

Mr. EIVERS. Has  i t  been your experience or  information that the 
commanding officer exercises too much control over these cases, in  the 
trial of these cases, or he could do i t ?  

Judge LONG. H e  could do it. I think, in the Vaarlerbilt report it 
is indicated that a number of them very Sranldy stated thnt they were 
interested in the outcome of the cases. 

Mr. RIVERS. My colleague brought out yesterday a case involving 
a commanding officer. I wonder if you have found that  to be true 
also. 

Judge LONG. I understand they can influence them, and they have 
done it. 

Mr. VINSON. May I ask a question there. 
I n  that  connection-it is somewhat similar to recommendation No. 

2-who would make the appointments, to  remove it from the im- 
mediate command ? 

Judge LONG. I think in  time of war the mechanics could be worked 
out dependent upon the tactical situation, where the corps commander 
o r  even the Army commander, could be the convening authority and 
appoint the court from a list of officers and enlisted men as suggested 
to say their Army judge advocate, so you get them from combat and 
from different components. 

Mr. VINSON. Then, in peacetime, how would it apply? 
Judge LONG. It would then be by area commands. You have the 

western command, a t  San E'raacisco, or  the northeastern command, 
and so on. It might add greatly to the'efficiency if the command could 
:rpoint the general courts, and I am speaking of general courts now, 
and go from one post to another to try cases. 

Mr. VINSON. I would like to know the background of certain of 
these recommendations. What  led you to conclude that  the services 
would be better off by removing the designation from the immediate 
command ? 

Judge LONG. The influence, and what was considered honest influ- 
ence, on members of the courts. I t  is generally understood in the 
Army and by Army officers that  the general was very much concerned 
with the judgment of the court martial. There have been cases where 
officers ]lave been reprimanded for their judgment. 

Mr. VINSON. Well, now; would that reprimand that  had been re- 
ceived from the commanding general go in the officer's record? 

Judge LONG. NO, sir. that  would not go in his 201 file. 
Mr. VINSON. That  is all. 
Mr. NORBLAD. Along that  same line, Mr. Rivers mentioned the case 

I raised yesterday. I don't want to go into it now as thoroughly as 
I did because the committee heard me explain it yesterday. But  I had 
:I sitnation like that  occur to me, where I defended a man and our com- 
manding officer, a man by the name of Col. Herbert Thatcher, a 



West Pointer, then called the entire court before him and reprimanded 
i t  because we gave too light a sentence, after which he turned to me 
-and said, "I don't want any lawyers orating in my court." 

Now, that would not be covered by your recommendation No. 3. It 
would be covered by Mr. Durham's bill, where it says, in article lo%, 
on page 5, that : 

The authority appointing a general, special, or summary court martial shall 
not censure, reprimand, or admonish such court, or any member thereof, with 
respect to the findings or sentence adjudged by the court, or with respect to any 
other exercise, by such court or any member thereof, or its or his judicial 
responsibility. 

Now, the importadce of that to me is the fact that your court con- 
tinues on. This particular court continued on, after the reprimand 
by Colonel Thatcller, and in my opinion it wis impossible for them 
to give a fair trial to any man thereafter. I n  a civilian court, where 
your jury possibly tries this case and that is the end of it, i t  wouldn't 
matter so much, but in the military court, with the same court trying 
a case the next day it would be impossible to give a fair trial after such 
a reprimand by the commanding officer. 

Now, as I say, your recommendation No. 3 would not cover such a 
situation. 

Judge LONG. I get your point on that. 
Mr. NORBLAD. Therefore, would you favor this provision of Mr. 

Durham's bill, which provides that: 
The authority appokting a general, special, or summary court martial shall 

not censure, reprimand, or admonish such court, or any membar thereof, with 
respect to the findings or sentence adjudged by the court, or with respect to any 
other exercise, by such court or any inember thereof, of its or his judicial 
responsibility? 

Judge LONG. Yes, I would, absolutely. 
Mr. NORBLAD. That is all. 
Mr. ANDREWS. Judge Long, I think your presentation is an excellent 

one. I happen to be a lay member of this committee. I have always 
been interested in the subject, and I think this committee will do a 
konderful job in bringing forth a bill. 

I might say I have been on both ends of this thing. I was once 
tried by a general court martial. I was in command of what you might 
call a small unit in France. I am now on the subject of summary 
courts. I had a rather unusual cook. Human understanding is the 
basis of most military justice, I think. I had a sub rosa court of three 
men, of which the chief cook was the presiding judge, and subversively 
they tried every possible offense which would warrant a summary court 
in our unit, with the result that -we never had a summary court, in 
the entire unit. There were some very unusual penalties meted out. 

There was onl~7 one serious case which came before us and that 
involved a question of cowardice. It could not be determined upon 
the recommendation of the cook. I did like a lot of weak conlmanding 
officers did, having the man transferred out with a letter to the fnture 
commanding officer. 

Now, the thing that interested me most ill your p~esent a t' lon was 
recomnlendations 2 and 3. I must admit, and I think you will agree 
with me, that a true administration of military justice is much more 
easily accomplishable in peacetime than in wartime, but getting back 



. to  the prospect, we might be in  another war, which is when your 
recommendations 2 and 3 would particularly appiy. I have always 
been impressed with the fact that  the greatest single thing you can 
accomplish in military justice in  wartime would be .to divorce so f a r  
as possible the court from the command, in other words to divorce, 
if i t  is a regiment, the formation of that court from the will or feeling 
of the colonel, and the same thing in the division or larger ~ulits.  

Now, I would like to amplify Mr. Vinson's questions along that line. 
Supposing i t  was wartime and you were a regimental comniander or  
a division commander in some part of the world. Just  h o ~ ~  would 
i t  work out, in your opinion, for  the accomplishment of military jus- 
tice, under a new proposal within which you attempt to divorce the 
formation of a court from, we will say, the commander of a division 
that  is operating independently somewhere? How would i t  actually 
work out in  that particular situation? 

Judge LONG. There would be some obstacles where the are widely i separated, that is true, but in the Mediterranean area, or instance, 
and the European theater i t  would have been very practicable. It 
could have worked very nicely there. I n  the South Pacific, in certain 
islands, i t  probably would have been a little difficult, but I understand 
the Navy does it, where they take a man from one island to another, 
and the witnesses, to a general court. 

With those obstacles m mind, I want to go back to the other point, 
where you possibly could have a traveling general court to take care 
of it, where small units might be widely separated. However, all 
in all, in any global war today, I would sa;y that  the greatest nuinber 
of troops would be in areas where the higher coininand could appoint 
the courts. 

Mr. ANDRETVS. HOW do you feel as to whether the provisions of 
the bills as written, either Mr. Elston7s bill or  Mr. Durham's bill, ac- 
complishes those objectives, from a practical point of view? 

Judge LONG. I don't know, when you take specifically the provisions 
of the bills. 

Mr. ANDREWB. It comes right down to your recommenclatioi~s 2 - 
and 3. 0 

Judge LONG. I believe, if their bills were to include those sngges- 
tions, that i t  is practicable. It coulcl be done. 

Mr. ANDREWS. That  is all. 
Mr. ELSTON. Might I ask you, Judge: You believe, under existing - 

lam, it is possible for  a court to act without some influence on the 
part  of the commanding officer? Whether that  is incurred directly 
or indirectly, consciously or unconscionsly, the court does feel that  
since the conimanding officer in the first instalice brings the charges 
perhaps the courts ought t o  give some consideration to his wishes in 
the matter. 

Judge LONG. Yes ; I believe that  is true, sir. 
Mr. ELSTON. And has i t  been your experience that courts martial 

generally have been to a certain extent influenced by commanding 
tsfiicers ? 

Judge LONG. Well, I know my general never said anything to me 
at  any time, but there was a feeling among the members of the court 
that  he was interested in the outcome of the case. 

Mr. ELSTON. And the court, perhaps unconsciously, wanted to know 
what his viewpoint was before passing sentence. 



Juclge LONG. I have even had officers ask. 
Mr. ANDREWS. If  the gentleman will ~ield-it probably went baok 

to the personality of the commanding office)!. He  might influence 
them, without knowing it one way or the other. 

Mr. JOHNSON of California. Also, wouldn't they like to render a 
clecision that they thought would please him? 

Judge LONG. That is human nature. 
Mr. KILDAY. Will the gentleman yield? Of course, after they have 

decided the case, i t  goes back to the same man for his approval, 
cloesn't i t  ? 

Judge LONG. Well, his staff j~tdge advocate is the one that actually 
does it. Technically i t  does; yes, sir. 

Mr. KILDAY. It comes back for his signature, and in his approval 
he can say some very caustic things about the court, if he wants to, 
and he frequently does, telling them he feels it is grossly inadequate, 
or anything he wants to. And then they have to go on serving under 
him. 

Judge LONG. That is right. And oftentimes the commanding 
general will call the staff judge advocate and just ride hiin for some 
conduct of the court. 

Mr. ELSTON. Don't you feel that even in a special court-martial 
case there should be an appeal? 

JuclgeLom. Yes, sir; I do. 
' 

Mr. ELSTON. Even though it does not involve a bad-conduct 
discharge. 

Juclge LONG. But it involves 6 months' punishment, which is an 
important consideration, and I think he should have an appeal. 

Mr. ELSTON. Yes. I11 the civil court, he may be fined only $10, but 
he can take his case up to the Supreme Court of the United States, if 
it involves a constitutional question. 

Judge LONG. That is right. 
MY. ELSTON. After all, his Army record is a very important thing 

to him and the sentence of even a special court might- have an adverse 
effect on his future life. So don't you think, as a matter of right, 
the decision of a special court should be appealable? 

Judge LONG. I do. 
Mr. NORBLAD. May 1 ask a question along that line? 
Mr. ELSTON. Yes, sir. 
Mr. NORBLAD. Isn't it a fact, Judge Long, that there is a complete 

fecorcl kept of your general court martial, whereas in the special the 
only record you have is a statement made by the judge advocate, 
-which he drams up himself, of what occurred during the case, which 
is jnst a very genera1 narrative statement, and that is all there is to 
be revlewed. 

SOT. I am wondering if i t  wouldn't be better to make the special 
courts a matter of record, that is, to have that as a court of record 
tken we would have a real review power. 

Jndge LONG. We have suggested that. 
3fr. NORBLAD. YOU have suggested that? 
Judge LONG. I n  other words, that the general courts have-we dis- 

cussed it, in h'ere, I believe-that a record be made of special cburts. 
[Examines document.] We may not have included it here, but anyway 
that is how the committee feels. 



Mr. NORBLAD. There could be no review, the way special courts are. 
held nowadays. 

Judge LONG. That is right. 
Mr. VINSON. YOU think there should be an appeal from all special 

court decisions ? 
Judge LONG. I think he should have the right of appeal, sir. 
Mr. VINSON. Notwithstanding the fact that dishonorable discharge 

is not involved. 
Judge L ~ N G .  That is right. 
Mr. VINSON. Then why wouldn't you clog up the appeal board tu 

such an extent i t  would be physically impossible for them to properly 
review the cases? We have limitations on the right of appeal in civil 
courts. Why shouldn't the same principle adhere in military justice? 

NOW, I grant you that where dishonorable discharge has been im- 
posed in the sentence i t  is proper that i t  should be reviewed, but 
where that is not involved, I can't see where there would be any mis- 
carriage of justice, in denying the right of an appeal. You don't 
have the right of appeal in all misdemeanor cases and the punishment 
of a special court is similar to punisment for a misdemeanor, being 
limited to six months. 

Judge L~NG.  In our State, we do have the right of appeal on 
misdemeanors where the punishment involves time in jail. 

Mr. ELSTON. We do in the State of.Ohio, and I know in other States, 
too. 

Judge LONG. I think they should have the right of appeal. Frankly, 
L don't think i t  would be exercised in very many cases. 

Mr. VINSON. I am very much interested in one of the cases you made 
nnd that is concerning the defense counsel. From my years of experi- 
ence with courts martial, I have come to the conclusion that the defense 
oftentimes do not have qualified men to represent them. I s  there any 
may in which you can insure the accused that he is-going to have the 
benefit of the best legal talent assigned to his division, so as to make 
them available to him ? 

Judge LONG. I think i t  should be required that the Judge Advocate's 
Department be authorized to build up a pool of qualified defense 
counsel, if the man does not elect, his own counsel, and if he is put in 
the stockade or is under arrest he should be immediately asked, "Do 
you have an attorney? Do you want to select your own counsel? I f  
not, one will be designated for you." I n  that way the defense counsel' 
would be present with the accused at the time the investigating officer 
was interrogating the witnesses. 

It is an idle gesture to say to the average enlisted man, a boy who is 
in trouble, that "You have a right to ask questions." They don't 
know how to ask them, in the first place, and they are too scared to 
ask them. So, they don't ask them. It is a right they have which is 
not exercised. But if a defense counsel was there a t  the time the in- 
vestigating officer was making his report, he could carry on from! 
there, when the witnesses were being interrogated. 

Mr. VINSON. May I ask another question? After an inquiry has 
been made by the officer detailed to assemble all the facts, the bill be- 

gli within :L reasonable fore us requires that he must have a hearin 
time, approximately 8 days. Now, do you thin that he should have 
what is equivalent in common law to the right of a commitment t r id ,  



to ascertain all the facts, before he has a hearing before the special 
court or the general court? 

Judge LONG. Yes, I think he is entitled to that. 
Mr. VINSON. I n  coininon law, I think you have to go before a mag- 

istrate within 24 hours and the prosecutor has to disclose the grounds 
upon which he is asking that he be held, and to make out a prima facie 
case. Now, in a great many instances that have come to my attention, 
the accused has been arrested and kept in the brig or in the guardhouse 
or other confinement for at least 30 to 60 days before they were brought 
before a special court or a general court. Don't you think something 
should be done to accord him a more speedy trial, than has happened 
in the past? 

Judge LONG. Yes, sir; I do. It has been the experience of some 
that they served more tiile awaiting trial than they received by the 
court at the trial. There is nothing you can do about that. 

Mr. CL~SON. Mr. Chairmail- 
Mr. ELSTON. Mr. Clason. 
Mr. CLASON. I was going to ask a question along the same line, 

because I have been troubled in receiving letters from relatives of 
young soldiers and sailors, 18 and 19 years of age, who have reported 
that t,heir son has been tried and found guilty and that on the advice 
of his counsel, who usually would be some second lieutenant or perhaps 
a lieutenant, junior grade, in the Navy, whatever his rank may be, he 
puts in no defense. Then they go to great trouble to write me four or 
five pages indicating what were the facts in the case and indicating 
that a t  least the evidence ought to have been presented to the court, 
in order that the court might have had those circumstances in mind 
and yet they never were presented. How would you guard against a 
man not being iiven proper consideration by the court, through the 
failure of his own counsel? 

Judge LONG. By qualified defense counsel, sir, as we have suggested. 
Many of the defense counsel were not qualified defense counsel. 

Mr. CLASON. For instance, I know one family hired a lawyer back 
home to check on certain facts for a defendant tried right here in 
Washington not long ago, who unearthed the fact that the sailor had 
had three aunts and one great-aunt in insane hospitals in Massa- 
chusetts, two of whom had died in such institutions, yet this officer who 
was defending the case did not offer that evidence before the court 
and the only reason I could learn for it was because some medical 
officer had said that the man could distinguish between right and 
wrong. Yet the nature of the case was such-involvin A. W. 0. L. 
falsification of records, and so forth-as to indicate t f at the man's 
mind may have been in some way abnormal.' Therefore, this was, as 
I thought, evidence that should at least have been presented, even if 
the court gave no consideration to it. 

I cannot help feeling in this case, also, that Mr. Vinson mentioned, 
where the man was held for weeks before trial- 

Judge LONG. Yes, sir. 
Mr. CLASON. He will get, ultimately, when the dust all settles, a 

long sentence, perhaps, and never have had a chance to present his 
case, due to the failure of proper consideration being given him. 

Judge LONG. I think you are absolutely correct, sir. There were a 
lot of cases where the proper safeguards were not thrown around, as 



to boys where there was an  elnotional instability. They went no 
further than a certain extent, where the psychiatrist said, L'You are 
not crazy; you know the difference between right and wrong"-yet 
if you knew the boy's entire background there might be something 
there in mitigation. The facts of the case you mentioned would point 
to anyone who has had experience in that  type of situation that  there 
is certainly something there in litigation. 

Mr. CLASON. The lawyer a t  home went to all the trouble of getting 
the hospital record to send them forward, and then they don't use 
them. 

Judge LONG. They should be considered. 
Mr. CLASON. It leaves the family feel that the boy has been clone an 

injustice. 
Mr. KILDAY. Mr. Chairman- 
Mr. ELSTON. Mr. Kilday. 
Mr. KILDAY. Judge, under existing law, when the sentence of a 

general court martial has been fully executed, there is no power within 
the Army to set it aside. 

Judge LONG. I have been told two different things. I have been 
told they can, after i t  has been executed. Then, again, I was told 
there was no power, except a congressional act, to restore him. 

Mr. KILDAY. O r  by Executire clemency. 
Judge LONG. Or by Executive clemency. 
Mr. KILDAY. Once the full senteilce has been cnrriecl out, then there 

is no  power left to revise or correct it. This bill contains provisioil for 
a new trial within 1 year after final clisposition of the case upon initial 
review. 

Judge LONG. Yes. sir. 
Mr. KILDAY. Or  within 1 year after the termination of the war, as to 

offenses comn~itted in 11'orld War 11. I assmne you endorse that 
provision ? 

Judge LONG. We endorse that. We endorse the bill as a whole. 
Mr. KILDAY. I n  that coimection, of course in the G I  bill of rights 

we set up boards, in these separate departments, for the review of bad- 
conduct discharges which were not as the result of sentence of a general 
court martial. I n  those proceedings, I understand a very high per- 
centage of the cases revieved by those boards have been reversecl ancl 
the person given an honorably discharge. 
. Now, I don't know how much conles within the purview of this bill, 
but the entire system of the issuance of bad-conduct clischarges ad- 
ministratively is, to my mind, closely entwined with this bill because 
that  bad-conduct discharge carries wit11 i t  practically all of the for- 
feitures which a dishonorable discharge carries, especially as to vet- 
erans' benefits under the G I  bill of rights, civil-service employment 
preference, and what not. 
; Now, did your committee go into that place which is, while hot 
strictly, perhaps, a part of the aclministration of justice within the 
armed services I! 
. Judge LONG. We didn't go into it particularly; We were thinking 

'about the future structure, more than what is now being done. I tllillk 
I can, however, speak for the committee, i11 saying that we feel, in our 
bad-conduct discliarges-I don't B n o ~  how many there are, there must 
be thousands of them- 



Mr. KILDAY. Many thousands. 
Judge LONG. There is a great injustice. For  instance, in San Fran- 

cisco a few days ago, there a t  the War  Memorial Building I was shown 
a record of a bad-conduct discharge. Here was a boy, 20 years of age, 
given a bad-conduct discharge. I said, "What did he do?  H e  got 
drunk. What else did he do?  H e  cussed an officer out." Now, he 
has a bad-conduct discharge. Every place he goes he will be con- 
fronted with that bad-concluct clischarge: "I am sorry, we don't have 
a job for you; there are too many boys that we can put  on with honor- 
able discharges." Now, that boy will go through life, in his search for 
employment as well as in his other activities, a t  a distinct disadvantage 
because he carries that  bad-conduct discharge. 

Mr. KILDAY. H e  practically lias the forfeitures of a man who has 
been convicted of a felony, when you come right down to it. 

Judge LONG. That  is right. 
Mr. KILDAY. H e  doesn't have all the rights of a citizen. Now, do you 

have any recommendations for tha t?  
' Judge LONG. I think that  there should be machinery set u p  where 

they could be repeatedly reviewed. When you get thousands upon 
tho~~sands  of such cases, you are tearing right into the social structures 
of these boys going through life. 

Mr. KILDAY. This will provide review on cases of general court- 
martial sentence where they have not had i t  in the past, but thinking 
of the future, would you agree-I understand that the Army violently 
clisagrees with this, but I am just wonclering what your attitude will 
be-that a man who serves i n  the Army would receive an honorable 
discharge unless another discharge is issued in accordanc with the 
sentence of a general court martial. 

Judge LONG. I f  3 understand your question, there would be an 
honorable discharge and any other discharge would be- 

Mr. KILDAY. By sentence of a general court martial. 
Judge LONG. Of a general court. 
Mr. KILDAY. Yes. 
Judge LONG. Of course, speaking without g v i n g  i t  much thought, 

I would be inclined to go along with you on it, but T want to reserve 
further study. 

Mr. KILDAY. I was wondering if your committee had given it 
detailed consideration. 

Judge LONG., NO. 
Mr. VINSON. I n  other words, every man would get an honorable 

discharge, unless he were convicted. 
Mr. KILDAY. Yes; for  instance, he may have had two left feet or 

have been a moral pervert. You can tell from his discharge of what 
he may have been guilty within those two extremes. 

Judge LONG. I t  has a lot of merit. 
Mr. ELSTON. Mr. Winstead, or  Mr. Durham, have you any questions? 
Mi-, WINSTEAD. NO. 
Mr. DURHAM. NO, Mr. Chairman. 
Mr. ELSTON. Mr. Stone, have you anything to add to Judge Long's 

statement ? 
Mr. STONE. Except in regard to the Navy. The committee was of 

the opinion, in  regard to the Navy, that  the deck court should be 
abolished and the captain's mast should be expanded. One of the 
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objections has been that  this matter of discipline and punishment 
was fundamental, and we felt that  command could be given all the 
authority necessary to punish in  captain's mast? just abolishing the 
deck court as such and conferring this authority on the captain's 
mast. The captain's mast as such is not coi~sidered a court martial. 
We thought, by doing this, it would insure discipline within the 
command and still, a t  the same time, if the safeguards that Judge 
Long has spoken of in regard to the Army and courts martial gen- 
erally were thrown around a man who mas triea by a summary court 
and a general court he would be afforded greater protection. 

Mr. ELSTON. Thank ou Judge Long and Mr. Stone for coming 
here. Your testimony {as been very helpful to the committee 

Judge LONG. May I thank you, gentlemen, in behalf of the veter- 
ans of Foreign Wars for the privilege of coming here this morning. 

Mr. ELSTON. Mr. Spiegelberg, will you state your full name, please, 
and indicate what organization you represent? 

Mr. SPIEGELEERG. George A. Spiegelberg, New Yorli County Law- 
yers Association, of New York, N. Y. 

Mr. ELSTON. IS that the New Yo1.k County Bar Association? 
Mr. SPIEGELBERG. Well, its correct name, sir, is the New York 

County Lawyers Association. There are two chief legal associations 
in New Y o l k  One is the City Bar Association and the other is the 
New York County Lawyers Association. The foriner is the older 
and the latter is the larger of the t ~ o  associi~tions. The New Yo1.1~ 
County Lawyers Association represents 6,750 lawyers and it is the 
second largest bar association in the United States. 

Mr. ELSTON. Do you have a prepared statement ? 
Mr. SPIEGELBERG. I have no prepared statement. But  I have sub- 

mitted to the committee a report, which was unanimously adopted by 
the New York County Lawyers Association, which I believe is before 
the committee. 

Mr. ELSTON. We shall be glad to make that  a part of the record. 
I take i t  you don't care to read the statement, if we make i t  a .part 
of the record. 

Mr. SPIEGCLRERG. No, I do not, sir. 
(The report is as follows :) 

BISI~CH 20, 1047. 
To New YorL Cowat2/ Lnw~e i  s Assoricltion: 

By letter dated December 13, 1946, the undersigned were appointed a special 
committee on military justice and now malie this inter in^ report: 
The Secretary of War on the nomination of the Anler ic~n Bar Association 

established an adxisory committee on military justice on March 45, 1 9 4 ,  
under the -chairmanship of Dean Arthur T Vanderbilt, of Newark. I t  was 
asked to study the possibilties of implox-ing the administration of mi1it:lry 
justice in the light of the Army's experieilre in World War 11. I t  filed i ts  
report on the same day that your committee was organized, and the War 
Department announced its position on Fel~ruary 20, 1947. 

In  the meantime and on January 21 of this gear, your committee had 
written the Secretary of War whose reply informed t l ~ e  con~mittee that the 
views of the committee would have to be submitted to the War Department 
immediately, in order to receive consideration. As time did not allow your 
commitlee to formulate its views, present thew to the i~ssoci ;~t~on for appro\:~I 
and submit the views of the latter to the War Depal tlnent, we have been 
unable in any way to attempt to influence the War 1)epaiTment action with 
respect to specific recommendations for improvingi the adn~inistration of military 
justice. 



Before presenting the views of ycur committee, which is composed entirely 
of veterans of this war, three of whom have had extensive espelience with the 
detailed operation of the existing courts-martial system, we believe i t  in order 
to present certain aspects of the problem of military justice which, a s  American 
citizens and former solcliers, we believe to be irrefutable : 

Attempt is sometimes made to justify abuses in the system of military justice 
on the ground that  they a re  necessary to enforce discipline. Our experience in- 
dicates that the function of discipline is, in the main, achieved when a charge has 
been referred for t r ia l ;  that  from that point on command interference except to 
exercise clemency, serves neither discipline nor justice. 

In foreign theaters in time of actual war, there may be some justification for 
utilizing a legal systenl for the enforcement of discipline a t  the sacrifice of jus- 
tice, although we believe a system may readily be devisecl to assure justice even 
under those conditions. In  time of peace, we cannot tolerate the perversion. 

Let us put the matter bluntly. Though we deny the validity of the position, i t  
inay be argued that  there is justification for the wrongful execution or irnprison- 
ment of 100 or even 500 Americans if the result achieves discipline that will save 
a thousand or 5,000 on the battlefield. We do not believe that in time of peace 
wrongful imprisonment of a single individual, if avoidable, can be justified. Ad- 
nlitting for the sake .of argument that justification may be found for the faults 
of the existing system in time of war, no justification can be found for their ex- 
istence in peacetime in a country that since its founding 180 years ago has been 
at peace except for 20 years. 

We a re  now in the threshold either of universal military training or of the 
~uaintenance of a professional army a t  least five times larger than that  main- 
tained before the last war. The future Army no-matter how it  may be raised will 
be composed of the physically fit youth of the country. The first contact with 
any judicial systenl for &he overwhelming majority of these young men will be 
their experience with the administration of military justice. We believe that  i t  
is our duty, so f a r  a s  lies within our power, to see that the system to which they 
are  exposed is reasonably designed to achieve justice. The system now in effect, 
together with the changes recommended by the War Department, cannot guaran- 
tee the result desired. 

Anyone reacling the Articles of War or the Manual of Courts Martial will be 
impressed by the apparent fairness of those instruments of military law. What 
counts, however, is the practical use to which those instruments may be put and 
experience has demonstrated that in practice they a re  capable of grave abuse. 
If we do not correct the abuses which have been brought to light, we are derelict 
in our duty and rewriting the rules without affecting the basic vice of the system 
will do us little, if any, good. An illustration, though itself unimportant, will 
point the issue. The report of the Secretary of War states: 

"Appropriate War Department orders will issue requiring the selection of sum- 
mary courts martial from captains or officers of field grade when arailable and 
requiring that selection of inexperienced officers be avoided." 

Thgse who have had experience will a t  once recognize that  in the military serv- 
ice the words. "when arailable" completely negative the requirement of affirma- 
tire action if one desires to avoid the issue raised by the order. 

The basic fault of the proposed remedies lies in the fact that they redecorate 
the surface but leave the ailing heart untouched. I t  is essential to the achieve 
rnent of justice that the appointment of judge, jury, and appellate court should 
not be merged in the same coinmand that appoints the prosecutor nor should 
they all be appointed by the same authority. Under the existing system and under 
that proposed by the, War Department the appointment of those who a r e  to . 
1;erfornl these four diverse functions is rested in the command authority in 
which is also vested the future career of the officers selected by command to 
discharge these vital judicial functions. In  theory, i t  is  too much to hope that  
command will not bend the views of its subordinates to meet its desires of the 
moment. In practice, there have been and a re  now such occasions and there will 
continue to be such occasions under the system proposed by the War Depart- 
ment which has elided from its advisory committee's report all suggestion of 
the separation of judicial power from the chain of command. 

The Vanderbilt comuittee, according to our information, does not contain 
among its members any veteran of World War 11. They treated the problem 
assigned them as experienced American lawyers and citizens. They made six 
specific recommendations which cover seven pages of their report. Of these six 
recommendations which cover seven pages of their report, "The Checking of 
Command Control" was recognized by them a s  the one outstanding \-ice in the 



existing system, was dealt with first and covers four of the seven pages utilized 
by them in recommending specific changes in the existing system. 

some of us who have had first-hand experience with the system believe that 
the checking of command control should go further than is recommended by 
the Vanderbilt report. We all agree that less will not sufiice. According to a 
press release of the Secretary of War, the War Department, in  disregard of the 
recommendations of its own committee, opposes any effective check on command 
control. We believe that i t  is  the duty of every American interested in the future 
welfare of this country to use every legitimate effort to insure that the Congress 
will in  times of peace require the minimum separate of powers advocated by the 
Vanderbilt committee. 

We submit : 
1. That when command has referred a charge for trial the disciplinary function 

of command has been achieved. From that point on the prosecution and the 
administration of punishment should be a matter for justice, not discipline. 

2. That, in order that  justice may be swift, command should have the right 
to control the prosecution and to name the trial judge advocate. 

3. That command a s  a disciplinary function should have the right "to miti- 
gates, suspend, or set aside" a sentence. 

4. That if command is  permitted. to go beyond this, reform of the existing 
system will be reform in name only. 

What has been said so f a r  is a n  endorsement of the Vanderbilt report on the 
liegative side. In  order that  the desired result be achieved, we find ourselves 
in accord with the Vanderbilt report which would require : 

1. That defense counsel must be a lawyer and where available a member of 
the Judge Advocate General's Department. 

2. That  the law member of the court shall be a member of the Judge Advocate 
General's Departmeut and be actually present throughout the trial. 

3. That the final review of all general courts-martial cases should be by the 
Judge Advocate General's Department, which should have the power "to review 
every case a s  to the weight of evidence, to pass upou the legal sufficiency of the 
record, and to mitigate or set aside the sentences and to order a new trial." 

4. We believe that  the members of the Judge Advocate General's Departmeut 
"should be governed as  to promotions, efficiency reports, aud specific duty assign- 
ments by the Judge Advocate General's Department and not by the command 
officer of the organization in which they may be serving." 

There a re  other sections of the Vanderbilt report, of the recommendations of 
the Secretary of War, and of the present system of military justice which will 
undoubtedly need comment and clarification. We do not make them here because 
we believe that the keystone of the entire structure is the matter we have dealt 
with. If command control of military justice is checked, the other reforms be- 
come of minor importai~ce. If i t  is not checked, whatever other reforms may 
follow will be insignificant. 

We therefore respectfully more that  this association adopt a resolution ,which 
shall provide : 

( a )  Continuation of the existence of its special committee on military justice. 
( b ) _  That the association adopt this report a s  expressing the riews of the 

association, and 
( c )  That the committee be authorized to present the views of the associatiou 

t o f h e  Congress of the United States, its appropriate committees, and the War 
Department, and that it  be f~lr ther  authorized to cooperate with other interested 
bodies in presenting the riews of the associatioil so that those views may become 
t h k m i l i t a r ~  law of the land. 

Resp6ctfully submitted. 
COMMITTEE ON MILITARY JUSTICE, 
Loms C. FI~%AND, 
JOHN M. MURTAGH, 
SIDNEY A. WOLFF, 
INZER B. WYATT, 

By G E O R ~  A. SPIEQEJLBERQ, 
Cl~aivman. 

The above report was unanimously adopted by the association a t  a stated meet- 
ing held March 20, 1947. 

Mr. ELSTON. NOW, we would like to know whether or not you have 
given some study to the bills pending before us this morning, par- 
ticularly H. R. 2575 and H. R. 576. 



Mr. SPIEGELBERG. We have studied with some care H. R. 2575, but 
havepot seen the other bill to which the chairman refers. 

Now, the remarks which I want to make this morning are addressed 
entirely to what the committee and the association believes to be 
omissions in H. R.. 2575, and not criticism of what is contained in it. 

Mr. ELSTON. All right; we will be glad to have you point those 
out to us. 

STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN, COMMITTEE 
ON MILITARY JUSTICE, NEW YORK COUNTY LAWYERS ASSOCIA- 
TION 

Mr. SPIEGELBERG. TO be as brief as possible, our association believes 
that the keystone of military justice, as distinguished from military 
discipline, is checking of command control. 

I would like briefly to refer to those authorities that have spoken 
on that subject in recent years, and I start with the findings or recom- 
mendations of the predecessor of this committee, being the Military 
Affairs Committee reconlmendations published in 1946, in which, con- 
cerning this subject, the committee said that- 

Proyision should be made for Judge Advocate General jurisdictions to  be 
set up throughout the Army independent of the immediate commands ih which 
cases arise. 

Mr. ELSTON. I may say to you that that report will be made a part 
of the record in this case, and I would point out to you that the other 
bill to which I referred, H. R. 576, does carry into effect the recom- 
mendation of the committee of the previous Congress to which you 
refer. I s  that not correct, Mr. Durham? 

Mr. DURHAM. That is correct. 
Mr. SPIEGELBERG. Well, we are delighted to hear that. 
Mr. ELSTON. Mr. Durham introduced H. R. 576 and served on that 

committee. 
htr. SPIEGELBERG. Yes. 
To proceed with the history, this committee is of course entirely 

familiar with the report of the War Department's Advisory Commit- 
tee on Militar Justice, which is conlmonly known as the Vanderbilt 
committee. ' d a t  committee made six specific recommendations, which 
I am sure are familiar to this committee, and of the six the first one, 
which was entitled "Checking Command Control," consumed four 
and a half of the seven pages of specific recommendations. 

They said, and I beg leave to read just one paragraph, because I 
think the argument that they set forth is unanswerable: 

We have no fear that this arrangement- . 
referring to separation of the duties of military justice from com- 
mand- 
will impart proper authority or influence of the commander. The absolute right 
to refer the charge for speedy trial and to control the prosecution will satisfy 
the demands of discipline. Further than that, the command sl~oulcl not go. 

Mr. JOHNSON of California. Wasn't every other recommendation 
but this one accepted by the Army? 

Mr. SPIEGELBERG. That is correct. 
Mr. JOHNSON of California. But they omitted this one, that you 

consider. the most important ? . 



Mr. SPIEGLEBERG. They 1106 only omitted it, s i r ;  they affirmatively 
rejected it, in Judge Patterson's report, which was issued on the 20th 
of February of this year. The material to  which I refer can be found 
on pages 6 and '7 of the press release of the War  Departinent, which 
was released on Jebruary 20, and on that  subject the reason, if i t  can 
be called that, given by the War  Department is perhaps worth refer- 
ring to very briefly. I t  said : 

The committee recommended that general and special courts martial- 

and the committee, by the way, is the Vanderbilt coininittee- 
be appointed by the judge advocate or his delagees who wonld act as  reviewing 
aqthorities independently of the normal comnand anthority. This recommenda- 
tion was disapproved for the reason that it was believed that  the end of military 
justice would be more effectively accomplished if appoiut~~lent  of the conrts and 
initial review of the cases were left in the officers exercising columancl. 

And that is all that the War  Department has to say on the subject. 
Now, obviously, that is their conclusion, but we have great difficulty 

in following the reason behind that  conclusioi~. 
Our committee, I inay say, was composed of five veterans of this 

mar. Three of those committee members were engaged exclusively 
during the mar in the conduct of courts martial as members of the 
Judge Advocate General's Departinent. I was not so engaged during 
the war, but because of the fact probably that I am a lawyer by pro- 
fession I sat as trial law member on one court martial, so illy direct 
experience is very limited-not that, however, of my fellow coiniuit- 
teemen. 

Now, again on the subject of separation of powers, I would like to 
call the attention of the committee to the fact that our British friends, 
who certaihly are known for strict discipline, in the most recent re- 
port on the subject, which was issued during the last war and is en- 
titled "Report of the Army and Air  Force Coui-ts Martial Committee," 
made just one specific recommendation, and I would like to take a 
moment of the committee's time to  read that recoilli~~ei~datioil. The 
committee said : 

The constitution and functions of the Judge Aclvocate General's office must 
next be considered I t  is a widespread belief, and we had it  repeated before us 
again and again in nlelnoranda and in evidence, that the persons who prepare 
cases for prosecution and act as  prosecutors before courts martial are  often the 
agents of the Judge Advocate General, who takes the place of a court of appeals 
in tha t  he advises the Secretary of State and the Army Council upon matters of 
law. The argument proceeds : What is the use of a court of appeal which itself 
prepared and/or conducted the prosecution? In fact, this idea is totally falla- 
cious, though it  has undoubtedly been fostered by misleading expressions in the 
King's Regulations and the fact that in cases where legally qualified persons 
take part in prosecution prior to and a t  courts martial, they usually belong to a 
department which is part of the Judge Advocate General's establishluent. 

The present constitution of the Judge Advocate General's office provides for 
two entirely separate departments : 

The military and Air Force department, consisting of serving officers with legal 
qualifications, whose clnties consist, so far  a s  courts martial a re  concernecl, with 
the preparation of cases before trial, and the supplying where necessary of officers 
to conduct prosecutions. 

The Judge Advocate General's office proper, the staff of which consists of civil 
servants who are drawn from the ranks of practicing members of the bar and 
whose functions in relation to courts martial are  confined to reviewing proceed- 
ings after trial and supplying judge advocates to act a t  the trial. I t  is an abso- 
lute rule that no one who has acted a s  judge advocate in any case takes part in 



its review. The present establishment provides the Judge Advocate General, one 
deputy Judge Advocate General, two deputy judge advocates, and a legal assist- 
a ~ ~ t  and registrar. I n  practice, any case under review which presents any real 
difficulty is reviewed ultimately by the Judge Advocate General himself. 

It  is obvious from the above that the responsibilities of the Judge Advocate 
General are  very heavy, and in our opinion it is of the utmost importance, not 
only that his position should in fact be one of absolute independence, a s  in prac- 
tice we are  satisfied it  always has been, but also that the public should not be 
under the apprehension that the Judge Advocate General is in any real sense a 
subordinate official of the War Office or Air Ministry. The great importance of 
avoiding public misunderstanding in this matter has also led us to recommend 
the complete separation of the military and Air Force departments from even the 
nominal control of the Judge Advocate General. These considerations have led 
your comm~ttee to make the following recommendations- 

and I want to emphasize that these were the only recommendations 
made by this board- 

That the Judge Advocate General should be appointed on the recommendation 
of, and be responsible to, some minister other than the Secretary of State for 
War or Air. 

That the functions exercised by the military and Air Force department of 
the Judge Advocate General's office in connection with the conduct of prosecu- 
tions or any advice relating thereto, or any matter preliminary to trial, should be 
transferred to an independent directorate with a separate head (who might be 
termed Director of Military and Air Force Legal Services) who should have a n  
adequate staff and a separate office, and would be responsible to the Adjutant 
General and air  member for personnel respectively. I t  would be a matter for 
the consideration of the Army Council and Air Council whether there should be 
a combined directorate or a separate directorate for War and Air. 

Now, I emphasize that  to this committee because of known care 
with which the British services have always enforced discipline and , 

in view of the fact that  the only recommendation that  this coinmittee, 
this Army and Navy committee, made was for  a separation of the 
judicial functions from command, I think i t  is of importance to this 
coinmittee. 

Now, in our system, as the committee knows, the commanding officer 
in fact controls the court martial. The report which has been sub- 
mitted before you emphasizes the fact that the keystone of the struc- 
t~zre of military justice is sepal:ation of the courts martial procedure 
and review from command, retaining in comn~and those things which 
comnand neecls to enforce discipline. 

Now, what are they? I t  seems to me that coininand must and 
shoulcl refer the charges and that  in  addition, in order to insure a 
speedy trial, comnmnd should appoint the trial jndge advocate and 
that after the court has rendered its verdict as a matter of discipline, 
ancl should be permitted to reduce or  mitigate the sentence. Beyond 
that, i t  seems to me that  there can be no justification, if we really 
are to have a system of military justice, for any farther interference - 
by command. 

Mr. ELSTON. Are you referring to both general and special.courts - - 

martial ? 
Mr. SPIEGELBERG. I am referring specifically, sir, to general courts 

martial. 
Mr. VINSON. Restate your position. 
Mr. SPIEGELBERG. That  command should have the function of re- 

ferring the charges? 
Mr. VINSON. That  is right. 
Mr. SPIEGELBERG. That  i t  should have, in  order to insure a speedy 

trial, the right to appoint the trial jndge advocate, and that  after the 



verdict of the court i t  should have as a matter of discipline the right 
to mitigate or suspend the sentence. 

Mr. VINSON. That relates to discipline. 
Mr. SPIEGELBERG. And that relates to discipline. Beyond that, 

command should not go, and that in the choice of the court the judge 
advocate general should select the court from lists prepared by com- 
manders, and the appeal should be in a line jndependent from com- 
mand to the judge aclvocate general and ultiinately, i11 cases of 
sufficient importance, as provided by the proposed bill, to the Presi- 
dent or the board appointed by him. 

Mr. ELSTON. From what source would defense counsel come? 
Mr. SPIEGELBERG. The defense counsel would come from the judge. 

advocate general's office and would have to be a judge advocate or 
possibly, as provided in the proposed bill, a trained lawyer. 

Mr. KILDAT. Mr. Chairman-- 
Mr. ELSTON. Mr. Kilday. 
Mr. KILDAY. Who would appoint the court? 
Mr. SPIEGELBERG. The court would be appointed by the judge advo- 

cate from a list prepared, and I think the gentleman who spoke before 
me suggested, in times of peace from the area and in times of war 
from the theater or smaller component. 

Mr. KILDAY. When you say the jucloe advocate general, do you 
means the Judge Advocate General of h e  Army or within the clivi- 
sion- 

Mr. SPIEGELBERG. Of the area, sir. 
Mr. KILDAY. Of the area. 
Mr. SPIEGELBERG. He would be free to select, and in our opinion 

should select, from officers of coininailds other than those involved 
in the referral of the charges. 

Mr. KILDAY. The thing I am trying to get clear is: Would this be 
the judge advocate who is on the staff of command ? 

Mr. SPIEGELBERG. NO, sir. 
Mr. KILDAY. HOW would you arrange that?  
Mr. SPIEGELBERG. It would be from the area judge advocate general. 
Mr. KILDAY. YOU are talking in time of peace now. 
Mr. SPIEGELBERG. Peace. 
Mr. KILDAY. H e  would be, then, the Army judge advocate? 
Mr. SPIEGELBERG. That is right. 
Mr. KILDAY. The charges would be preferred by whom, then? 
Mr. SPIEQELEERG. The charges IT-oulcl be preferred by the command- 

in officer. 
%r. KILDAY. All right ; who is serving under the same man that the 

judge advocate is serving. 
Mr. SPIEGELBERG. YOU mean ultimately- 
Mr. KILDAY. The point I am getting at  is : Do you have a separate 

authority of appointing the court under your proposal, or is i t  an- 
other staff officer of the same command who is appointing the court? 

Mr. SPIEGELBERG. I think I see your point. It js true that the lines 
would converge in Washington; that is, both the Judge Advocate 
General and the commander of the ground forces would be under the 
Chief of Staff, so your line would converge here. 

Mr. KILDAY. No further down the line than here. 



Mr. SPIEGELBERG. NO further clown the line than hei-e. I n  other 
words, the question of the Judge Advocate General's staff would be a 
group separate from command channels. They would be attached to  
command, but not assigned to it, and for promotion and efficiency 
reports they would look to the Judge Advocate General and not to 
the commandin officer. 

Mr. VINSON. Bn other words, you would establish in the Army area 
a judge advocate set-up that would be independent of the Army area? 

Mr. SPIEGELBERG. Independent for purposes of command, yes, sir. 
Mr. VINSON. That is right. 
Mr. Chairman, right in that connection, let us apply it. How 

would i t  actually be applied? Give an illustration. 
Mr. SPIEGELBERG. I n  time of peace or time of war, sir? 
Mr. VINSON. I n  time of peace. 
Mr. SPIEGELBERG. I n  time of peace, let us say in the Second Army 

Command, which includes New York- 
Mr. I(ILDAY.-T~~ Second Army Command. 
Mr. SPIEGELBERG. I n  the Second Army Command, as i t  is now, a 

commanding officer would refer a particular case for trial. He  would 
then appoint, perhaps through his staff judge advocate, the trial 
judge advocate, because that is his function. The Judge Advocate 
General's Department in the area would be notified and would con- 
vene a court and appoint defense counsel, unless of course the de- 
fendant desired counsel of his own choosing: Then the procedure 
would be exactly as it is now, from that point on. I don't think, 
with the possible exception of those islands in the South Pacific, 
that this committee mentioned earlier in the morning, there is any 
practical difficulty to the plan. It certainly was the experience of 
our committee during this past war that interference by command 
in the administration of military justice was not occasioned. 

Now, I am not suggesting that there is anything sinister about that, 
but i t  is human for an individual to carry out the ideas which he be- 
lieves to be good and commanding officers necessarily influence the 
courts which they appoint from their command and whose future is 
entirely in the hands of the commanding officer. 

Mr. VINSON. I n  other words,.yo~~ are drawing a line of demarcation 
between military justice and military discipline. 

Mr. SPIEGELBERG. I am tkying to, sir. 
Mr. VINSON. That is right. Military discipline is still confined and 

governed by the commanding officer. 
Mr. SPIEGELBERG. And should be. 
Mr. VINSON. And should be. 
Mr. SPIEGELBERG. Yes. 
Mr. VINSON. And military justice by the Judge Advocate General's 

Department. 
Mr. SPIEGELBERG. I think that is the only place where we can look " 

for i t  in the Army, sir. 
Mr. VINSON. That is all. 
Mr.-ELSTON. DO I understand yon want this procedure to apply to 

both general and special courts martial? 
Mr. SPIEGEI~ERG. NO ; general courts martial. 
Mr. ELSTON. HOW would you handle special courts martial? 
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Mr. SPLEGELBERG. I want to defend this, sir. I think i t  would have 

to apply to special, if you put it in with general. I mean, I don't 
think we should have two systenis. When you get to suinmary court, 
I exclude that. 

Mr. ELSTON. Well, of course ; but special courts martial can grant a 
bad-conduct discharge, which is a serious sentence. 

Mr. SPIEGELBERG. That is right, and falls into the same classifica- 
tion as general courts martial, though I directed nly attention to gen- 
eral courts martial this morning because of the greater importance 
of the question to the man brought before such a court. 

Mr. VINSON. That is right. 
Mr. ELSTON. But you think they should both be included ? 
Mr. SPIEGELBERG. Undoubtedly, sir. 
Mr. NORRLAD. Under your suggestion, would the Judge Advocate 

General's Department be part of the V7ar Department or would you 
follow the British plan and make it separate, answerable only to the 
President or something of that nature? 

Mr. SPIEGELBERG. Well, as a matter of theory, sir, I would very 
much like to see i t  separate, but, frankly, as a practical matter I don't 
know how that can be done now. 

Mr. CLASON. Mr. Chairman, wouldn't this require a large expansion 
in the Judge Advocate General's Department ? 

Mr. SPIEGELBERG. I t  would, sir. 
Mr. CLASOX. YOU think i t  would be well worth while? 
Mr. SPIEGELBERG. I certainly do. 
Mr. CLASON. And it would require a separate proinotion list. In-  

sofar as these trial officers are concenled, you feel they should be 
younger men or not? 

Mr. SPIEGELBERG. Are you speaking of the court ? 
Mr. CLASON. Of the courts and those who are going to act as 

counsel. 
Mr. SPIEGELBERG. The only way I can answer that question is to say 

I think ability is inore important than age. I have seen young officers 
who have great aQility and not innch rank and some officers who have 
substantial rank but not equivalent ability. 

Mr. CLASOX. Now, if a man has a lot of ability, would you'assign 
him to Judge Advocate General's Department or would you think 
that he would be likely to be a very successful commandillg officer? 

Mr. QPIECEI,BERG. YOU mean on the question of the two lines? 
Mr. CLASON. Yes. 
Mr. SPIEGELBFBG. I assume that the Judge Advocate General's 

Department would be pretty well staffed with men who had legal 
trahing.  

Mr. CLASON. Legal training that they get at  West Point or Annap- 
olis apparently would not be sufficient? 

Mr. SPIEGEL~ER~. I am not sufliciently familiar with the legal train- 
ing a t  the service academies, but I do know that a great many of the 
graduates of those academies attend full-time law scl~ools after they 
have graduated. 

Mr. CLASON. Would you suggest that a s  one of the i~eqnirements? 
Mr. SPIEGELBERG. I certainly would. I vioulcl suggest an enlarge- 

ment of a practice that is quite general now. 
Mr. ELSTOX. Will the gentleman yield? 



Mr. CLASON. Yes. 
Mr. ELSTON. I n  any event, you believe in the qualifications of the 

Judge Advocate General ? 
Mr. SPIEGELBEEG. The qualifications of the members of the 

Department. 
Mr. ELSTON. Yes. 
Mr. SPIEGELBERG. Except I think i t  should be ;,equired of those who 

are going to be trial judge advocates and defense counsel, that  they 
be at  least holders of lawschool degrees, if not members of the bar. 

Mr. ELBTON. The bill before us provides they must be members of 
the bar. 

Mr. SPIEGELBERG. Yes. 
Mr. ELSTON. Of either the Federal or  State courts. 
Mr. SPIEGELBERG. I recognize that. 
Mr. HESS. May I ask a question? 
Mr. ELWON. Yes, Mr. I-Iess. 
Mr. HESS. I11 the case of the Navy, then, as I ui~derstancl, you would 

set up n new, let us call it, Staff Corps, in the Navy. I t  will be a Judge 
Ad\-ocate Corps. 

Mr. SPIEGELBERG. I am sorry, sir, but as far  as the Navy is con- 
ceimed I am completely uninitiatecl ancl I therefore would rather 
not make suggestions about the Navy, because I don't even know their 
system. 

Mr. HESS. Well, maybe we can clear that up in a little bit. These 
men who would be under the Judge Advocate General, then, would 
never serve as a line officer aboard ship, would they? 

Mr. SPIEGELBERG. I n  the Army, my answer to your question would 
be they would not serve, except in the Judge Advocate General's 
I)epartment, except for the men who had graduated from the Academy 
ancl then in addition from a law school. 

Mr. HESS. Could they serve for  a while, then, in the Judge Advocate 
General's Department and probably in the line after tha t?  . 

Mr. SPIEGELBERG. I don't see why not, sir. 
Nr. HESS. That is all. 
Mr. SPIEGELBERG. They do now. 
Mr. HESS Yes ; they do  now. 
Mr. IIILDAY. Mr. Chairman-then let us get over to the Army 

side of it. Would you have a separate department or branch of 
the Judge Advocate General's Department handling military justice? 
As yon realize, the law officers of the Army have many other duties. 

Mr. SPIEGELBERG. I see no reason why they should not be rotated 
within the Department. 

Mr. KILDA~.  Then, this would be one of the functions of the Judge 
Advocate General ? 

Mr. SPIEGELBERG. Correct, sir. 
Mr. KILDAY. And he woulcl assign such officers as he desired on 

military justice, and still there would be the staff judge advocates, 
ancl what not, right clown the command? 

Mr. SPIEGELBERG. That  is right. I11 that respect I do think, because 
this question was debated by the committee, there can be no doubt but 
the command officer should certainly at  least have the right of refusal 
of any staff judge advocate whose assigning power rested in the Judge 
Advocate General. 



Mr. KILDAY. Of course, he would have to have command of his . 
staff judge advocate, wouldn't he ? 

Mr. SPIEGELBERG. Not for purposes of promotion. 
Mr. HILDAY. Not for purposes of promotion. - 
Mr. SPIEGELBERG. NO; he would be attached to command, but not 

assigned. 
Mr. KILDAY. You mean, because he might be used in both, he should 

never have to go back under the command? 
Mr. SPIEGELBERG. Right. 
Mr. KILDAY. Of course, as I understand, in the Navy while there is 

a Judge Advocate General, there is no Judge Advocate Corps at  the 
present time. 

Admiral COLCLOUGH. We are just starting on our first program to 
have law specialists in the line of the Navy, that is, career 1aw;yers. 

Mr. KILDAY. That depends on the legislatioll that we are considering. 
Admiral COLCLOUGH. That you are considering, yes, sir. 
Mr. KILDAY. At the present time those men who are assigned to the 

Judge Advocate General in the Navy are line officers, who rotate be- 
tween the two different duties? 

Admiral COLCLOUGH. That is right, sir, except that my office is 
staffed almost completely now by career lawyers. 

Mr. KILDAY. Yes; but we are attempting to set up a special duty 
officw within the line. 

Admiral COLCLOUGH. That is right, sir. 
Mr. KILDAY. Another question comes up, on the Navy, in connection 

with this. Even if the bill is adopted, your special officer is going to 
be an officer of the line. 

Admiral COL~I~O~JGIX. That is right, sir. 
Mr. KILDAY. SO that there will-be a good many complications, in 

accepting this suggestion, insofar as the Navy would be concerned. 
Admiral COLCLOUGH. Our engineering officers, for instance, are in 

the line, but they are called engineering duty only. They wodd per- 
form only law duties. There is a reason aboard ship, when they go 
to sea, for having them iq the line. 

Mr. KILDAY. What I was bringing up, Admiral, is the question of 
relieving the Judge Advocate fi%m control of command there, of line 
duty. It would be quite difficult without establishing, as Mr. Hess 
suggested, a new corps within the Navy outside of the line, 

Admiral COLCLOUGH. Well, we have a corps in the Navy that serve 
under commanding officers. 

Mr. KILDAY. The Civil Engineering Corps, for instance? 
Admiral COLCLOUGH. The Civil Engineering Corps, the Medical 

Corps, the Paymaster Corps, and Supply Corps. 
Mr. KILDAT. TO carry out this suggestion, i t  would have to be com- 

parable to that? 
Admiral COLCLOUGH. I t  would not, in my opinion, sir. 
Mr. KILDAY. I t  could be carried out. 
Admiral COLCLOUGH. Yes, sir. 
Mr. KILDAY. Even keeping the special duty officers in the line. 
Admiral COLCLOUGH. Yes, sir. 
Mr. JOHNSON. I wanted to ask you this question, to see how this 

would work out: With your provision there for defense co~ulsel, if the 
suggestion you make is carried out, then you would have as many cle- 



fense counsel, roughly, as you have trial judge advocates, wouldn't 
you ? 

Mr. SPIEGELBERG. Well, I would make no distinction betyeen trial 
judge advocates and defense counsel. I n  other words, ~ e y  would 
be- 

Mr. JOHNSON. I am trying to figure out how much of an increment 
you are going to have in the Judge Advocate General's Department. 
Now, you pick them out of the line oficsrs, do you not? 

Mr. SPIEGELBERG. Yes, sir. 
Mr. JOHNSON. And according to the law we have, and also your 

pro osal, they should be experienced trial lawyers? &. SPIEGELBERG. Right. . 
Mr. JOHNSON. And we would have to develop that many some- 

where along the line, so you would have, roughly, as many defense 
counsel as there are trial judge advocates.. 

Mr. SPIEGELBERG. I don't unclerstaild why you should distinguish 
between trial judge advocates and defense counsel. I think you would 
have to have enough trained lawyers in your Juclge Advocate Gen- 
eral's Departinent to handle the number s f  cases that required the 
judge advocates a i d  defense counsel. 

Mr. JOHNSON. Yes; but wouldn't that be, roughly, twice what you 
have now because now you pick your men ?t random out of the line? 

Mr. SPIEGELBERG. Oh, i t  would substantially increase, sir. I can't 
say i t  would be twice as much, but I think i t  would be an expense that  
would be well worth while. 

Mr. JOHNSON. I just want the record to show what i t  will be, as 
near as we can figure i t  out. 

Mr. VINSON. Ma I ask a question--- 
Mr. JOHNSON. more question. Do you think it is just ' as  

important for the Juclge Advocate advising on contract matters, and 
things like that, that  he be independent of the chain of command? 

Mr. SPIEGELI~ERG. No, s ir ;  I don't. 
Mr. JOHNSON. I t  is only in the military justice encl that you think 

the independence is imperative? 
Mr. SPIEGELBERG. Yes; I have never seen any attempt on the part  

of commnild to interfere with the purely legal advice of the Judge 
Aclvccate General's Department-and by "purely legal advice" I am 
just taking the tern1 that you used-on the question of contracts or 
coilstitutional law questions and international law questions. There 
it is solely advice. 

Mr. JOHNSON. Well, when he is in these foreign fields, for instance, 
he advises on matters of international law? 

Mr. SPIEGELBERG. Yes. 
Mr. JOHNSON. Advisory law, that  is, a i d  not court matters p r  

matters of military justice. 
Mr. SPIEGELBERG. That  is right. There the commanding officer 

who has no knowleclge on the subject is willing to admit that  he has 
none and is grateful for any assistance he can get, whereas in  the 
control of courts martial the same situation does not exist. 

Mr. JOHNSON. Well. the efficiency reports of that  kind of officer 
woulcl contain notations from coinmancling officers of the line and 
ctherwise ? 



Mr. SITEGELBERG. NO; I don't see why they would, except in an 
advisory .capacity, because as we envision'it there will be an entirely 
separate chain of command in the Judge Advocate General's Depart- 
ment right u p  to the top, as I mentioned before. 

Mr. JOHNSON. Yes; I got that. 
Mr. SPIEGELBERG. The single commanding officer over the Judge 

Advocate General and the other line would be the Chief of Staff. 
Mr. JOHNSON of California. Their efficiency reports would only 

have the comments and conclusions of the judge advocates. 
Mr. SPIEGELBERG. The Judge Advocate General, plus such as he 

might invite from the officer to whom a staff judge advocate was 
assigned. 

Mr. JOHNSON of California. Yes. 
Mr. VINSON. This recommendation you are now addressing to the 

committee was approved by the American Bar Association; was i t  
not? 

Mr. SPIEGELBEKG. I t  is substantially the same as that, sir. 
Mr. VINSON. NOW, have you any knowledge as to the attitude of the 

Judge Advocate General of the Arm1 and the Navy with particular 
reference to this recommendation-any personal views in regard to 
i t ?  

Mr. SPIEGELBERG. I can only assume from the report-- 
Mr. VINSON. I am not talking about that, 
Mr. SPIEGELBERG (continuing). Of the War Department- 
Mr. VINSON. I know what the report of the \Var Department is. I 

am talking about what their private views were, or their views in 
discussing lt with your committee. 

Mr. SPIEGELBERG. We have not disc~zssecl it with General Green-- 
Mr. VINSON. I am trying to put then1 on the spot as to whether they 

agreed with the recommendation of the Department in regard to this, 
or whether they have different 1 71ews. ' 

Mr. SPIEGELBERG. I can see that they would be in a, somew-hat clifficnlt 
position. 

Mr. VINSON. I know that;  but when you begin to create a special 
corps and special opportunity for promotion for a' group of officers, 
as a general rule you find much favor with it. 

Mr. SPIEGELBERG. On the other hand, there might be a certain ele- 
ment of disfavor with the other brnnches of the Army. 

Mr. VXNSON. That is true; yes. All right. 
Mr. ELSTON. I might say that if the witness concludes very shortly, 

General Green is here and we might ask him. 
Mr. VINSON. Yes. 
Mr. SPIEGELUERG. I n  C O ~ C ~ U S ~ O I ~ ,  I would merely like to direct the 

attentioil of the coinn~ittee to two short paragraphs in the report of 
a ion. the New York Countg Lawyers' Associ t '  

We a re  now on the threshold either of universal military training or of the 
maintenance of a professional Army a t  least fire times larger than that main- 
tained before the last way. The future Army, no matter how i t  will be raisecl, 
will be composed of the physically fit youth of the country. 'Phe first contact with 
any judicial system for the overwhelming majority of these young men will h e  
their experience with the administration of military justice. We believe that  
i t  is our duty, so fa r  as  lies within our power, to see that the system to which 
they a r e  exposed is reasonably designed to achieve justice. The system now in 
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effect, together with the chnnges recommended by the War Department, cannot 
guarantee the result desired. 

It is essential to the achievement of justice that the appointinent of the judge, 
jury, and appellate court should not be merged in the same command that ap- 
points the prosecutor, nor should they all be appointed by the same authority. 
Under the existing system and under that proposed by the War Department, the 
appointment of those who are to perform these four diverse functions is vested 
in the command authority, in which is also vested the future career of the officers 
selected by command to discharge these vital judicial functions. I n  theory i t  is 
too much to hope that comn~antl will not hend the views of its subordinates to meet 
its desires of the ntoment. In practice, there have been and are  now such occa- 
sions and there will continue to be such occasions under the system proposed 
by the War Department. which has elided from its advisory committee's report 
all suggestion of the separation of juclicial power from the chain of command. 

Mr. ELSTON. All right, Mr. Spiegelberg; thank you very much for 
appearing. I think your report is going to be very helpful to the 
committee. 

Mr. S P I E G ~ E R Q .  Thailk you very much for giving me this op- 
portunity. 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE 80 .  11, LEGAL, 
T h u ~ ~ s d a y ,  April 17, 1947. 

The subcommittee met a t  10 a. in., Hon. Charles R. Clasoil presiding. 
Mr.  LAS SON. I ullderst~llc~ there are three witnesses who wish to  

appear here this morning and that the first one claims he will require 
only 5 iuinutes to present his arguments on the bill. I would ask, 
therefore, that Mr. Frank M. Luclwick come forwarcl. 

STATEMENT OF FRANK M. LUDWICK, SUPREME JUSTICE, 
PHI ALPHA DELTA LAW FRATERNITY 

Mr. LUDWICI~. Mr. Chairman and gentlemen, my name is Frank M. 
Ludwick. I am the supreme justice of the Ph i  Alpha Delta law 
fraternity. This fraternity is composed of some 17,000 lawyers and 
lnw stucleilts throughout the country. 

We held our postwar convention in I<ansas City, Mo., during Christ- 
mas week. All the delegates who were in attendance were ex-service- 
men. They ranked from privates to major generals and from sea- 
men to commanders. 

During the course of our conferences, a considerable period of time 
was given over to the discussion of needs of changes and improvements 
in court-martial law. 

I might say that there were some shocking instances of injustices 
presented by these delegates, who are now back in private life. 

One rather an~using incident occurred when the men of the two 
branches of service got into somewhat of an argument as to which 
was the worst, the Army or  the Navy. The ex-Army men contended 
that  the Army was the worst and the ex-Navy men contended that 
their branch was. 

As a result of these cliscussions, a resolution was adopted, which I 
have filed with this committee a ~ i d  of which I ask your considerstion. 



(The resoliltion is as follows :) 

Whereas there a re  widely recognized deficiencies in the administration of 
military justice within the armed forces, the most common of which as  found by 
the Vanderbilt committee appointed by the Secretary of War to investigate 
military justice are a s  follows : 

1. There was an absence of sufficient attention to and emphasis upon the 
military, justice system, and lack of preliminary ~ l a n n i n g  for i t ;  

2. There was a serious deficiellcy of sufficiently qualified and trained men 
to act a s  members of the court or a s  officers of the court ; 

3. The command frequently dominated the courts in the rendition of their 
judgment ; 

4. Defense counsel were often ineffective because of (a,) lack of experience 
and knowledge or (71) lack of a vigorous defense attitude; 

5. The sentences originally imposed were frequently excessively severe 
and sometimes fe~itastically so; 

6. There was some discrimination between officers and enlisted men, both 
a s  to  the bringing of charges and a s  to convictions and sentences ; 

7. Investigations, before referring cases to trial, were frequently inefficient 
or inadequate ; 

Whereas the reasons for these deficiencies are ( ( I )  the lack of independence 
of present courts martial from command, and ( 7 1 )  the dominant role played by 
unfrained personnel in the functioning of such courts. martial ; 

Whereas this legal organization is composed in large part of veterans of the 
armed forces, who have had unusual opportunities to participate in the aclminis- 
tration of military justice or to personally observe its deficiencies ; 

Whereas the members of this legal organization are professionally and per- 
sonally interested in the promotion of equal justice for all:  Therefore be it  

Resolved, That Phi Alpha Delta law fraternity bring this matter to the atten- 
tion of the Congres of the United States and the public generally to insure 
legislation to correct the above-named deficiencies; 

That  such legislation be specifically directed toward ( ( 1 )  divorcing military 
courts from command responsibilit~, except for minor offenses agai~lst military 
discipline, and (71) prcviding an enlarged Judge Advocate General Department 
in order that legally trained personnel may be available to staff all courts mar- 
tial, and that only such personnel be permitted to serve on courts martial;  be it 
further 

Resolved, That the national officers of Phi Alpha DAta law fraternity be di- 
rected to bring this resolution before the subcommittees of the Military Affairs 
Colnn~ittees and Naval Affairs Committees of Congress which are  now investi- 
g ~ t i n g  military justice, and that each chapter be requested to bring this resoln- 
t ~ o n  to the attention of its Congressmen and of the public in its respective locality. 

Mr. LUDWICK. I clo not wish to discuss the merits of the proposed 
bill. I merely wish to present this resolutjon to you for your 
consider R t' ion. 

I would also like to have perniission to file with you some copies 
of the Wisconsin Law Review, in which this s~1bjec.t has been cliscnssecl 
very thoroughly and I think very well. 

I thank you. 
Mr. CLAS~N.  Does anyone wish to ask any qnestions? 
Mr: JOHNSON of California. I would like to aslr one question. 
Mr. CLASON. Mr. Johnson. 
Mr. JOHNSON of California. Do you wish us to i.epri11t wh;tt is in 

tha t  lam review 2 
Mr. L~JDIVICK. No. 
Mr. JOHNSON of California. I happen to  be a graduate of the Uni- 

versity of IVisconsin, so I wonld like to help you. 
Mr. LIJDWIGK. I certainly have no objection. 
Mr. CLASON. Mr. Rivers has a question. 



Mr. LUDWICK. Yes, sir. 
Mr. RIVERS. Did your org~nizat ion discuss the placing of enlisted 

men on all courts martial? 
Mr. LUD~ICK. Yes; they discussed that  and favored it. 
Mr. RIVERS. They wanted them to sit  in on the trial of both officers 

a i d  enlisted men ? 
Mr. L u ~ w ~ c n .  I don't believe that  particular q~~es t ion  arose. 
Mr. RIVERS. I bring that up because I aslcecl another witness here 

yesterday, who represented-who did the Judge  represent ? 
Mr. SMART. The VFW. 
Mr. RIVERS. Judge Long, I believe i t  was, from the VFW, w 9  said 

they discussed i t  very fully, and I wondered if your organization dis- 
cussed that question. 

Mr. L U D ~ I C K .  No. 
Mr. RIVERS. But  you did discuss which branch of the service had 

the worst record. 
Mr. LUDWICK. Yes. 
Mr. RIVERS. Thank you. 
Mr. CLASON. Thank you very much, sir. 
Mr. LUDWICK. You are very welcome. 
Mr. CLASON. IS Mr. Arthur E. Farmer here? 
Mr. FARMER. Yes, sir. 

STATEMENT OF ARTHUR E. FARMER, CHAIRMAN, COMMITTEE ON 
MILITARY LAW, WAR VETERANS BAR ASSOCIATION 

Mr. FARMER. My name is Arthur E. Farmer. I appear here as 
chairman of the military law conlinittee of the War  Veterans' Bar  
Association. That  is a comparatively new ancl growing organization, 
consisting of about 300 lawyers who are veterans of World War  11. 
A t  the present time it has its chapter in New Yorlc City. 

I would like to  say something about my own personal background, 
because part of that I will say is based upon my own experience and I 
think i t  might be of aid to the committee. 

I served as an enlisted man both in the United States and in New, 
Guinea, from June of 1943 until March of 1945, serving as chief of 
section of an "ack-aclc" outfit ancl then in the Chemical Warfare Serv- 
ice. I was returned from NeG Guinea with a tropical skin disease 
conclition and thereafter attended the Judge Advocate General's 
School, being commissioned a second lieutenant in March of 1945. 
Thereafter I \ws  proinotecl to first lieutenant. I separated from the 
service in April of 1946. 

My entire experience as a judge advocate was in the field of military 
justice, serving in various training camps throughout the South. 
However, in acldition to that, while i11 New Guinea I was attached to 
the judge aclvocate's office a t  the base a t  Finchhaven, and there 
I assisted the trial judge advocate of the*general court martial both 
111 the preparation and trial of his cases ancl also performed the usual 
fuilctions in military justice in  the office of the staff judge advocate 
of that base. 

Turning to the report of the committee, I will ask leave of the com- 
nliltee to file my report with it. I will not read i t  because it is too 
long, but I would like to go down the line on the spec&c recom- 

95266-47-No. 125---6 



mendations and the reason for it, and then afterward make a few 
comments upon the specific bill 2575 now before this committee. 

Mr. CLASON. Just a second. Would you like to have that incorpor- 
ated at this point in your remarks, have it printed with your remarks? 

Mr. FARMER. If  you will, sir. I already have given copies to Mr. 
Smart. 

Mr. CLASON. All right. 
(The report of the committee on military law of the War Veterans 

Bar Association is as follows :) 

REPORT OF THE COMMITTEE ON MILITARY LAW OF THE WAR VETERANS BAR 
ASSOCIATION 

I n  the opinion of this committee, the present resentme~lt agaiust the adminis- 
tration of military jnstice in the Army of the United States, is a direct result of 
the misapplication by comnlantl of the familiar Army maxim "Discipline is a 
function of con~mand." Interference by command with the funct~oning of the 
military course, the iniposition of excessive sentences. inadequate representa- 
tion oi the acmsed, and discrimination in favor of officers a s  against enlisted 
men who have committed the same offenses, have all resulted from a misunder- 
standing or willful abuse of the implications of this maxim. 

In  reaching this conclnsion we rely not only upon the personal experiences 
and independent research of the members of the committee, all of whom served 
in various capacities in Army courts martial, and two of whonl were members of 
the Judge Advocate General's Degartment, but also upon the extremely thorough 
and well documented report of the War Department Sdvisory Committee on Mili- 
tary Justice. We have fnrther considered the report of the House Committee on 
Military Sffairs, the report of the special committee on the adn~inistration ot 
military jnstice of the Kew Pork State Bar Association, and so mnch of the still 
unofficial recommendations of the War Department as  the Secretary of War 
has released to the newspapers. 

It is our belief that the maxim "Discipline is a function of command," does not 
require that injustice be condoned. I t  is our fnrther belief that althouqh in the 
great majority of cases the Army courts martial system funct ion~d well during 
World War 11, the record of abuses and injustices is not so meager a s  to permit 
them to be passed off a s  mere uninlportant incidentals inherent in the waging 
of war. In  general, this committee finds itself in hearty concurrence with t! e 
recommendations of the War Department Advisory Comnlittee on M~li tary 
Justice, more familiarly known a s  the Vanderbilt committee. This necessarily 
follows from our belief, as  we have stated before, that the principal evils in 
the administration of military justice were the interference of commantl in the 
functioning of the courts, lack of adequate defense connsel, disparate sentences, 
and discrimination in favor of officers as  against enlisted men charged with 
similar offenses. , 

We see no advantage a t  this time in restating the evidence supporting these 
criticisms of military justice. We will therefore proceed directly to our recom- 
rnentlations for re~ is ions  in the Articles of War and the 3Iauunl for Courts 
Martial. 

A. THE COURT-MARTIAL SYSTEM SHOULD BE PLACED IN THE HANDS OF am INDEPENDENT 
JUDGH ADVOCATE GENERAL'S DEPARTMENT FREE YBOM INTERPE~IEVCE OF LOCAL 
COMMANDERS BUT TRAINED TO COOPERATE WITH THEX TO THE END TIIAT MILITARY 
JUSTICE MAY BE NOT ONLY A METHOD OF ENFORCING D1SCIPL:NE DUT N.\Y ALSO 
BE 'FRBE FRQM THE ABUSES W H I C H  HAVE BEEN TOO FREQUENT I N  THE PAST 

I t  would seem almost self-evident that  the administration of military justice 
should be in the hands of men professionally trained in the law. Bnt it is not 
suffcient that  the mere mechanics of the system be placed in their hands if their 
judgment and decisions are  to be overruled by those unfamiliar with lhe judicial 
process. I t  is common knowledge, a s  was brought out by the testimony of 
innumerable witnesses before the Vanderbilt committee, that the officers who had 
the power to appoiut the courts frequently sought to control their decisions. 
This was aceomplisheA in a number of ways. In many commallcls they were told 
that it was their duty in every case to impose the maximum permissible sentence, 



and that clemency was the function of the reviewing authority. In other cases 
the appointing authority let i t  be known that he felt that it  was necessary to  the 
maintenance of discipline that an example be made of the accused. Reprimand 
of the court by appointing authorities who disagreed with the findings or 
sentence, was common. 

The staff judge advocates were powerless to prevent this. They might, and 
for the most part did, advise the commanding general that his actiou was not 
consistent with the principles of military justice. On occasion, some would go 
to the length of remonstrating with him, but the final word was always his. I t  
is obvious that if members of the Judge Advocate General's Department a re  to 
function efficientl?, they must be independent of command and be vested with 
the power to niake the decisions. Neither their pron~otions, their leaves, nor 
their duties, should be dependent upon the favor of a superior whom i t  may 
be their duty to oppose. 

(1) The first recommendation of this committee is, therefore, that  the Judge 
Advocate General's Department be placed in sole control of the Army courts- 
martial system, ant1 that officers of the Department be answerable only to their 
superiors in the Department, and through the Judge Advocate General to the 
Secretary of War. As a corollary it  follows that the Juclge Advocate General's 
Department should be enlarged aud be supplied with enlisted personnel to act 
a s  court reporters, and as  administrative and clerical assistants. 

( 2 )  The Articles of War should be amended to provide that  the trial judge 
advocate, defense counsel and law member, shall all be members of the Judge 
Advocate Gel~eral's Department. 

(a)  In recommending that the trial judge advocate be required to be a member 
of the Judge Advocate General's Department, we concur with the report of the 
House Military Sffairs Committee and disagree with the recommendation of 
the Vanclerbilt committee which would make the trial judge advocate the arm 
of the cominancling general. Our reasons a re  a s  follows : 

The theory of milltary justice is that it  is not the function of the prosecution 
to convict, nor of the defense counsel to procure an acquittal by dishonorable ov 
unethical means, but that  it  is the duty of the trial judge advocate to refrain 
from doing any act inconsistent with a genuine desire to have the whole truth 
revealed, n hile defense counsel is required to guard the interests of the accusecl 
by all honorable aud legitimate means known to the law (Manual for Courts- 
Martial, 1928, pages 32 and 35). For these reasons, it  has been considered an 
ethical duty of the trial judge advocate to inform the defense counsel of any 
facts farorable to the defense of which he may have knowledge. However, re- 
specting the concept that an accused person should always be free to consult 
his counsel in full confidence, defense counsel has been held to a strict duty to 
keep the confidence of the accused. 

Should the trial judge advocate be appointed by the commanding general, i t  
is fair to assume that in most instances he would be juclgecl by his record of 
convictions, and every incentive would exist for him to procure the conviction 
of the accused, even though i t  might include the withholding from the defense 
of evidence which might favor the accused. As his assignments, promotions ancl 
leaves would all depend upon the favor of his commanding general, i t  would be 
too much to expect that  self-interest mould not influence his sense of justice 
and fair plax. I n  any event the right of the accused to a fair trial should not 
depend upon the strength of character of the trial jndge advocare. Further- 
more, should the record of convictions of the trial judge advocate not satisfy 
the commanding general, he would be subject to replacement. 

Moreover, the appointment of the triak judge advocate by the commanding 
general woulcl in fact create two camps-the commanding general on one side, 
and the Juclge Advocate General's Department on the other. In  the interest of 
cooperation, ancl the smooth functioning of the system of military justice, this 
should be avoided. h l  additional reason for avoiding such a clecision is the fact 
that the staff judge advocate, who would review the case, should not be more 
allied with defense counsel than with the trial judge advocate if even-handecl 
justice is to be expected. 

( b )  Under the present system, the accused has the right to  select his own 
defense counsel provided his designee is declared available by the latter's c o n  
manding officer. This right should be retained together with the right ef the 
accused to elect whether defense counsel selected by him shall act in place of, 
or in cooperation with, the regularly appointed defense counsel. An additional 
safeguard should be prescribed. One of the great difficulties of insuring a proper 
defense to the accused. has been that  defense couusel has bee11 given insufficient 



time and opportunity to confer with the accusecl, interview witnesses, and pre- 
pare the case for trial. The Manual for Courts Martial should be amended to 
provide that  defense counsel selected by the accused shall, when declared avail- 
able by the latter's commanding officer, be relieved of other duties to the extent 

, 
necessary to enable him to prepare thedefense for trial. 

(3) Members of courts martial should be selected by the staff judge advocate 
from a panel of officers appointed by the commanding general. While practical 
military considerations require that the co~nmanding general decide which officers 
are  available to  serve on courts martial, his infl~fence over the court should be 
minimized. The placing-of the power of ultimate selection in the hands of the 
staff judge advocate is an appropriate method of accomplishing this purpose. 

In  the past, difficulty has been encountered arising out of the fact that  the 
members of a court appointed to t ry the accused, have, in many instances, beer1 
members of the same battalion or regiment .as the accused. Frequently these 
members have been exposed to comments of other oficers of the unit concerning 
the alleged offense, and their expressed convictions as  to the merits of the case. 
The Manual for Courts Martial should therefore be amended to provide that 
the commanding general in selecting the panel from which courts shall be drawn, 
shall, to the extent compatible with the demands of his conlmand, designate the 
officers selected by him proportionately from among the various units. 

(4) The law member should be required to be present dnring all trials and 
should be vested with the power to decide all  questions of law except the suf- 
ficiency of the evidence, and all matters pertaining to the conduct of the trial, 
such a s  challenges the granting of adjournments, requiring the presence of cer- 
tain witnesses in lieu of stipulations of fact, etc. 

(5) The functions of the law member and the other members of courts martial, 
should be assimilated to those of the judge and jury in a criminal trial by a civil 
court, and to this end we concur in the recommendation of the House Committee 
on Military Affairs that  the law member shall not vote on the findings or sentence. 
On the othef hand, we believe that the lam member should be present during the 
deliberations of the court on findings and sentence, and should instruct th.e court 
an all questions of law, and of relevant War Department policy. 

This brings us to a vitally important point-the matter of excessive and dis- 
parate sentences. During Worlcl War I1 a series of confidential letters were for- 
warded by the War Department suggesting maxiinun~ punishments for offenses 
with respect to which the table of maxiinuin punishments had been suspended 
by the President for the duration. In  many coininands these suggested maxi- 
mums were wholly disregarded, and where the suggested maximum was set a t  
5 years, sentences of 10 to 30 years were frequently imposed without any special 
facts being present to justify such action. I n  other commands, the appointing 
authority would instruct Lhe court that in every instance the maximum sentence 
was to be imposed leaving it  to hiin to reduce the sentence to one which he believed 
to be coinmensnmte with the offense. Frequent "skin letters" from the office 
of the Judge Advocate General had little effect, and the abuses became so n-irle- 
spread that Maj. Gen. Myron C. Cramer, the Judge Advocate General, found 
it  necessary to take official notice of the flagrant disregard of War De~artnlent  
policy and the failure of courts martial, to perform their duty under the Manual 
for Courts Martial to impose fair and equitable sentences. In an address deliy- 
ered a t  the Judge Advocate General's conference in May 1945, General Cranler 
said : * 

"In a recent case passing through illy office a soldier, 18 years of age, in the 5th 
week of his basic training in this country, was convictecl of willful disobedience 
of the lawful command of his superior omcer. He was sentenced to confinement 
for 55 years. Let me read you what I wrote to the coinmancling general esercisillg, 
general court-martial jurisdiction over that co~nmaucl : 

" 'For the penalty of willful disobedience of a lawful coininancl of his superior. 
oficer, he was sentenced by a general court martial, comllosed of one colonel,. 
two lieutenant colonels, and five majors to clisho~lorab!e discharge, total f o p  
feitnrcs, xnd confinement a t  hard labor for 65 years. l'he nieinbers of the trial 
court uot only deliberately disregardecl the specific provisions of the War De- 
partment policy with respect to uniformity of sentences published generally 
to the Army on March 5, 1943, but they displayed a complet,e disregard of good 
judgment and common sense in imposing such a n  excessive sentence of con- 
finement. Sentences of this nature imposed on a very young soldier n:ho is not 
in the presence of the enemy, but in  a training camp in the country, not only 

'Quoted from the Judge Advocate Journal, rol. 11, No. 2, p. 7. 
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stir up the enmity of other soldiers in the same command, but subject the entire 
rourt-martial system of the Army to the indignant and justifiable criticism of 
Congress and public opinion. The officers who composed the court ancl who 
imposed this sentence should be instructed in the niattcr of the appropriateness 
and adequacy of the sentences which they vote to impose, and whether or not 
it is justified by the necessities of justice and military discipline.' 

"How can the sentence 111 the above-mentioned case be defended, especially 
in view of the age of tlie accused and the short period of his service? You can 
see for yourselves that the best way that this court could be sure that  the 
swte~ice  nroultl be reasonably equal to sentel~ces in other commands wonld be 
to impose a fair and just sentence ill the first iustimce. 

''ill1 of this briqgs up another point. kon are fmiilinr with the War Depart- 
ment policy of uniformity of sentences. I want to emphasize that this policy 
applies to courts \\.hen they a re  imposing sentences a s  well as  to revien,ing 
authorities. when they are reviewing the sentence. The theory that a court 
authority to reduce the sentence is all wrong and contrary to the plain provisions 
of paragraph 80, page 6'7, of the Manual for C,ourts Martial, which provides 
that the sentences initially shall be legal, appropriate, ancl adequate." 

The criticism levelled by the special committee of the New York State Bar 
Association a t  the recommendation of the Vanderbilt committee that the Judge 
Advocate General's Department become the appointing ancl reviewing authority 
independent of command, will undoubtedly be urged even more strongly against 
our reco~nmendation that the law member advise the court concerning War 
Department policy in considering the i~nposition of sentence. The State bar 
commit:tee argues that the effect of such a change in the court-nlartial system 
\~oult l  be to nullify the attempt of the military court to decide eilch case for 
itself on i ts  own evidence. We believe that this criticism is unwar~x~nted and 
unsound. The suggested changes do 170 more than place in the hands of the new 
reviewing authority, the Board of Iteview, the same power as is now vested 
in the commanding general. The court martial has the power ancl duty to 
impose a fair and equitable sentence. The commanding general has  the power 
to vacate, mitigate, or suspend that sentence. The saiue powers would be loZged 
in the Board of Review by the suggested rerision. However, as  it  has been 
generally recognized that a very large number of the sentences imposed have 
been severe beyond all reason and justification-to such an extent, indeed, 
that a special Clemency Board has been set up to rectify these abuses-it is our 
recommenclation that the court martial be instructed by the law member con- 
cerning current War Depa;tinent policy, so that the members may, in the in- 
terest of uniformity of sentences for like offenses, a t  least be aware of Yhat 
policy even though they cannot be co~npelled to follow it. 

We wish to point out that  under the system sug~ested,  it  is not the Judge 
Advocate General's Department which will set War Department policy a s  to 
sentences, but the Secretary of War, guided by the Chief of Staff and such.other 
officers as  he may select. The Judge Adrocate General's Department ~ o u l d  
not be withdrawn from the Ariny-as one would almost thiuk from the writings 
of certain critics of the Vanderbilt committee report-but would exist within 
the framework of tlie Army in the same manner that  the Surgeon General's De- 
partment now functions. 

(6) The power to refer any case to trial should remain in the commanding 
general. He should have the right, a s  his is the responsibility for discipline, 
to decide when an accused person should be tried by court martial. We dis- 
tinguish carefully between the right to order an accused to trial, and the right 
or power to influence the court in determiniag the accused's guilt or innocence, 
ancl the sentence which should be imposed upon him. 

( 7 )  After trial, the record should be submitted to the commanding general for 
his recommendations as  to the approval, mitigation, or suspension of the whole 
or any pa$ of the findings and sentence. He should have the right and duty to 
state his reasons for his recommendations, ancl where circumstances peculiar to 
the command exist he should invite the attention of the reviewing authorities to 
these circumstances. 

(8) The record shonld then be reviewed by the staff judge advocate a t  division 
level, in like mannet a s  a t  present, and be forwarded with the commanding gen- 
eral's recommendations and the staff judge advocate's recommendations and 
reriew to a Board of Review, which would have the final reviewing power. 

(9) The Board of Review should have power not only to disapprove the sen- 
tence because of prejudicial error or insufficiency of evidence, but i t  should also 
have the power to disapprove the sentence if i t  is against the weight of the 



evidence. I n  the event that the Board o f  Review disapprol-es the sentence, i t  
should have the power to  return the  case for rehearing. T h e  special committee 
of  the New Pork State Bar Association has opposed such a power on the ground 
that the power "to order a case retried de novo would carry us back to  the condi- 
tions before 1921." This statement obviously is not correct. T h e  power to  order 
a rehearing upon disapproval of  the sentence i s  now vested in  the commanding 
general as reviewing authority. Having shifted the power to  review from the 
commanding general to the Board o f  Review, the latter shonld have the same 
power to order a rehearing as the commanding general now has. 

( 1 0 )  T h e  Manaal for Courts Martial should provide that i t  shall be unlawful 
for any person to  attempt, directly or indirectly, to  influence the action of  any 
member o f  a court martial, or by any appointing or reviewing authority, except 
in  the course of  court-martial proceedings as prescribed by the Manual for Courts 
Martial and the  Articles of  W a r .  I t  should further provide that i t  shall be unlaa- 
ful for any officer to  reprimand or commend a court martial or any o f  i ts members 
for the action of  the court in  any case. 

This  prohibition is wider in  scope than those recommended by other committees. 
W e  feel that the breadth o f  the prohibition is necessary. The reprimand o f  a 
member of  the conrt by his battalion or regimental commander, even though the 
latter may not be appointing authority, may have the same effect on future action 
o f  the member of  the court as a reprimand given by the commanding general, 
I t  is clear further that the wishes of  command with respect to  the actions o f  a 
court martial may be as easily expressed by commending the court's actions in  
certain cases and withholding such commendation in other cases, as by repri- 
manding the conrt when i ts  findings and sentences run counter to  the wishes o f  
the commanding general. 

(11) W e  concur in  the recommendation of  the Vanderbilt committee that 
"special courts martial should be governed as far as practicable by the same 
requirements as general conrts martial." I n  any event, the appointment and 
presence of  a law member who shall be a member of  the Jndge Advocate General's 
Department throughout all trials by special conrts martial, and the appointment 
o f  a member of  the Judge Advocate General's Department as defense counsel 
should be mandatory. 

B. EINLISTED M E N  SHOULD NOT BE MADE ELIGIBLE TO BECOME M E M B E R S  OF 
COURTS MAXTIAI. 

This  committee does not favor placing enlisted men on courts because it be- 
lieves that such action will not tend t o  safeguard the rights o f  the accused, but, 
on the contrary, will, in  practice, nlilitate against them. I t  has somehow beconle 
an acceptecl copclnsion that i t  is unfair to an accused enlisted man to  be tried by 
a court which does not illclude enlisted men as members. W e  believe that this 
conclusion is the result o f  confused thinking and false analogy. Our objections 
to authorizing service o f  enlisted men on courts mzrtial are practical. They are 
the following : 

( 1 )  The enlistecl men would be peculiarly susceptible to  pressnre by the 
officers on the court. Anyone who has sat on military courts is quite anrare that 
it takes a strong-mintled secon(1 lieutenant to buck the colonel-president of a 
court martial. The exercise o f  influence upon jnnior officers is frequently unin- 
tentional and arises from the relationship which carries over from the day-to-day 
offizial contacts of  the junior and senior officer. Substitute the enlisted rnau for 
the second lieutenant and the pressure will necessarily be multiplied many times. 
Such a situation would be most unsatisfactory. 

( 2 )  It must be espected that the court will tend to  divide, officers against 
enlisted men, in  cases where the offense charged involves the relationship between 
officers and enlisted men, such as violations o f  Articles o f  W a r  63 and 64 (tlis- 
respect toward a snperior officer and willful disobedience of a superior officer).  
The sharp distinction between officers and enlisted men which still marks the 
official policy o f  the W a r  Department makes a division of  the conrt almost 
inevitable. Such a split is not compatible with unbiased justice, nor will it 
further the relationships between officers and enlisted men. T h e  atteml~t to put 
enlisted men upon a court, before the, barrier between them has been broken 
down, we believe to be unwise. 

( 3 )  The enlisted members of  a court will be subject to tremenclous pressure 
from other enlisted men. For example, t ime and again unfortunate s i t~a t ions  
have arisen where, either through a failure on the part of  enlisted Inen to nnder- 



a stand the situation or because of a lack of understanding leadership 0; the part 
of officers, a unit has found itself with its enlisted men arrayed solidly against its 
officers. Breaches of discipline resulting in trials by courts martial necessarily 
follow. The enlisted man who was appointed to sit upon the trial of an accused 
in such a case, even though he were from a different unit, would surely be high- 
pressured by other enlisted men in a n  effort to influence his rote. H e  could not 
be unmindful of the possibilities of retaliation should he vote to convict. No 
enlisted man should be placed in such a situation, nor is i t  in the interest of the 
Army that members of its courts be influenced by considerations wholly apart 
from the ericlence. 

We wish it to be clearly nnderstoocl that we do not fear that the quality of 
courts martial will deteriorate if enlisted men be appointed to serve. The qualifi- 
cations of the enlisted men will be decided by the appointing authority, and we 
are not among those who believe that all able, thinking, and conscientious Army 
l'ersonnel become officers. Our objection to the proposed innovation is based 
solely upon the fact that so long a s  the status of officers and enlisted men remain 
as  sharply differentiated as  they a re  a t  present, i t  would be unjust both to the 
accused and to the enlisted men, a s  well a s  to the Army from a morale viewpoint, 
to appoint enlisted men to sit on courts martial. 

C. OEFICElX3 SHOULD BE SUBJECT T O  TRIAL BY SPECIAL COURTS MABTI-iL, AKD THE PIL~VI- 
S I O N S  O F  ARTICzg OF WAR 10-1 BHOULD BE BROADENED, AS AN AID TO THE EXJMINA- 
I I O N  OF  THE DISPAHI lY BETWEEN THE PUNISHMENTS OF O'FFICERB AND BNLIBTED MEN 

We believe that the observation of the Vanderbilt committee that the disparity 
between the handling of offenses committed by officers and by enlisted men was 
foundation for complaint, was a general source of criticism among the troops, and 
serionsly impaired their morale, is well founded. We concur wholeheartedly in 
its recommendations to mitigate this condition, as  follows : 

"1. Article of War 104 should be amended to provide : (a )  that warrant officers, 
flight officers, aud field officers shall be punishable thereunder ; ( b )  that  the pun- 
ishment shall be imposed by an officer with the rank not less than that of 
brigadier general or by an officer who has general court-martial jurisdiction under 
Article of War 8 ;  ( c )  that the maximum fine be increased to one-half month's 
pay for each of 3 months. 

"The right of the officer to elemand a co~ir t  martial and to appeal to the next 
higher commander should, of course, be preserved. 

"2. The trial of officers by special courts should be authorized in order to bridge 
the g;p between punishment under Article 104 ancl punishment by a general 
court 

The recommendation that officers be tried by special courts is not novel. As a 
matter of fact, Articles of War 13 and 18 provide for the trial of officers by special 
courts martial. I t  is only because the President has exempted officers from trial 
by special conrts, under the provisjons of Article of War 13, that they may now be 
tried onlv by general conrts marti'al. 

The Vanderbilt committee further recommends that  in time of war a general 
court martial fihould he authorized in its discretion to inflict as  officer punish- 
ment, loss of commission and reduction to the ranks. I t  further recommends that. 
manrlatory dismissal of an officer for drunkenness on duty in tinle of war be 
eliminated, and that'the relevant Article of War 85 be amended to provide that  
any person subject to military law who is found drunk on duty shall be punished 
as  a court martial may direct. We approve these recommendations. The reason 
for the suggested amendment to Article of War 85 is that the penalty for con- 
viction under this article is so severe that commanding generals are  extremely 
loathe to order the trial of a n  officer on this charge, and conrts martial are most 
unlilrelv to convict. 

I t  should not be e~pected,  however, that the amendments recommended will, of 
themselves, assure like treatment of officers and enlisted men. No legislation can 
compel a commanding general to refer the case of an officer to trial, nor prevent 
n superior officer from "covering np" the offenses of his jiui!ior officers. Only 
education by directive, instrnction, and example, from the higher levels of com- 
mand, can work the change in'attitude necessary to the elimination of dispari- 
ties between the handling of the cases of officers and enlisted men. 

D. The recommendations of the Vanderbilt committee included in subdivisions 
D. E, and P, of 111, and IT',  of its report. a re  seconded hv this committee. We 
do not discuss them a t  length, because this report  is already sufficiently long. 
Furthermore, to use a military phrase, we do not belleve in scattering our fire. 



The report of the special committee of the New York State Bar Association, 
which seems to have formed the pattern for the recommendations of the Secre- 
tary of War, although it  acknowledges the faults of the present system repudiates 
the basic reform recommended by the Vanderbilt committee. I t  is indeed Sur- 
prising that the Secretary of War should disregard the considered recommenda- 
tions of the outstanding lawyers and jurists appointed by him. In  our opinion, 
there are  two major reforms without which the present inadequacies of the 
court-martial system cannot be remedied. The first is the freeing of military 
justice from the arbitrariness of command, and the second is assuring the ac- 
cmed of a n  adequate defense by making mandatory the appointment of expe- 
rienced lawyers, specially trained in court-martial procedure, as  defense counsel. 
Both these reforms, advocated by the Vanderbilt committee, have been disap- 
proved by the New York State Bar  Association committee and the War Depart- 
ment. Without them, any talk of reforming the court-martial system, is farci- 
cal. We do not know the basis for the recommendations of the Secretary of War 
a s  he has not given his reasons. We do know that the report of the special com- 
mittee of the New York State Bar Association disapproves these basic recom- 
mendations on three grounds : (1) that the present system has existed in essell- 
tials for nearly 160 yeam; ( 2 )  that to win a war, the military commander must 
remain supreme under the chief civilian executive as  commander in chief; (3) 
that the reforms proposed would result in the domination of the courts b3 the 
Army's office lawyers." 

We can see no merit in the argument that  because the cour1-martial system 
has remained essentially unchanged for 160 years it  should not be changed now. 
As the State bar committee itself says: "The public has always growled a bi t ;  
i t  has  often bitterly complained, especially after the wars." We believe that  
the public and the soldier, both, have justifiable grounds for complaint, and that 
i t  is time after 160 years to clo something to remedy the deficiencies of the court- 
martial systeni. 

The second reason advanced by the State bar committee-that the military 
conlmander must remain supreme-has no relevancy unless this conunittee is to 
be understood to advocate the substitution of arbitrary findings and sentences for 
a system of justice in the Army. 

The Articles of War and the Manual for Courts Martial do not now give thb 
con~manding general control of the courts, if by "control" is meant the right to 
dictate their clecision. I t  has been the assumption of such authority by officers 
who have refused to abide by lam and the directives of their superiors which 
makes revisiou of the court-martial system imperative. 

No case has been made out for the proposition that a war will be less effi- 
ciently fought if military justice be administered by a branch of the Arnky 
specially qualified and trained in its duties than if i t  be left within the control 
of a division commander to whom it is of minor importance in colwarison with 
his other duties. 

As to the third objection stated-that the reforms proposed would result in 
' 

the domination of the courts by "the Army's office lawyersu-it seems strange 
that  a committee which in one part of its report deplores the lack of prestige 
given to the Judge Advocate General's Department by the Army should later in 
this same report follow the Army's example by making a slighting reference to 
the department a s  "the Army's office lawyers." Hundreds of officers of the Judge 
Advocate General's Department served honorably and well under combat concli- 
tions, and few persons would care to characterize the present Secretary of State 
as  a n  "office commander" merely because the military duties which he performed 
during World War I1 required his presence away from combat areas. However, 
addressing ourselves directly to the issue, we have no hestitancy in expressing 
our firm belief that administration of military justice should be placed in sole 
charge of the Army's legal department. There is no more justification for per- 
mitting the court-martial system to be dominated by command than there would 
be for permitting a commanding general to prescribe the type of surgery to be 
employed in the treatment of a wounded soldier. 

For some reason there appears to be an underlying assmnption in the report 
of the special committee of the New York State Bar Association, and such critics 
of the Vanderbilt com~nittee report a s  Col. Frederick Bernays Wiener (Infantry 
Journal, issues of January and February 1947) that the Judge Advocate Gen- 
eral's Department will be less able o r  willing to maintain military courts a t  a 
high level of efficiency than has been the case under the aegis of various com- 
manding generals. I t  also appears to be assumed that the members of the Juclge 



Advocate General's Department will not cooperate with line conimanders to ~na in-  
tain cliscipline. If they fear that the n~elnbers of this department will not co- 
operate with command to the extent of perrerting lnilitary justice, we trust that 
they are  correct. For any other distrust of the effects of the proposed rerision 
of the courts-martial system, we see no basis. 

Respectfully submitted. 
ARTHUR E. FARMER, Chai~?na?~.  
WILLIAM P. CLARIC. 
ALAN D. MBI<cUS. 
HENRY J. ROSHWALU. 
ORLANDO J. RUDSER. 
MILTOX G. TUNICK. 

l l r .  Faasm<. I n  the first place the coininittee believes that there are 
two fundauniental changes that must be made in the system of military 
justice if reform is to mean anything at all. Those changes are: The 
creation of a completely independent Judge Advocate General's De- 
partment, the members of which shall be responsible only to superior 
officers in that department and through the Judge Advocate General 
to the Secretary of War. There must be x complete divorcement of 
the Judge Advocate General's Department from the chain of C O ~ -  

inand. Without that reform is rather idle. It will merely inean 
triminin and not fundamentals. The second thing is there must be 4 adequate y trained personnel to take care of the military justice 
system. The trial judge advocate, the defense counsel, and the law 
member of every general and special court martial must be a member 
of the Judge Advocate General's Department so that they will not 
be subject to the influence of the line of command and the wish of 
comn~and with respect to the disposition of particular cases. 

Now, those are the two things that my coininittee and my organi- 
zation feel are absolutely essential and which have not been placed 
in the present W i r  Department bill. 

Mr. JOHNSON of California. Mr. Chairman, may I ask a question 
right there ? 

Mr. CLASON. Yes. 
Mr. JOHNSON of California. Based on your experience, which was 

somewhat limited, did you find or come to the cq~clusion that there was 
inadequate personnel in the handling of these various matters? 

Mr. FARMER. Absolutely, sir. I can give yon one specific example, 
which is outstanding. I11 that New Guinea assign~nent of which I 
mas speaking, we had a general court martial out there in which the 
trial judge advocate was not a lawyer and had no legal training what- 
ever. He was a very capable individual, but not having legal training 
i t  was necessary to get a lawyer to help him to prosecute his cases 
and I was the one selected. It was necessary for me, in the trial of 
the cases, to sit with him at  the council table and aid him with respect 
to the quegtioning and the preparation of sumillation and legal 
arguments. 

111 addition to that, there was a period over there, IT-hich I remem- 
ber very distinctly, where we had men in the post stockade and we 
couldn't try them for three and a half weeks because we couldn't find 
anyone who was adequately qualified to sit as a law member. Among 
the other reasons for that was the fact that we had a capital case, a 
man up on a charge of premeditated murder. 

Mr. JOHNSON of California. Could I ask you one other personal 
question? What has been your experience, briefly, in the practice 
of law? 



Mr. FARMER. I was admitted to the bar of New York State in 1929. 
I have been a practicing attorney since that  time. I have done not 
only the usual ofice work but I have clone a good deal of trial work, 
having served as trial and appellate counsel in the Federal and State 
courts. I am admitted to a number of Federal courts throughout the 
country. 

Mr. JOHNSON of California. Now, in addition to the two cases you 
mentioned, do you know others? You don't need to relate them, but 
do you know of other cases where you feel that  the man who handled 
law problems was not properly trained for the job? 

Mr. FARMER. Absolutely, sir. I only mentioned those as outstand- 
ing examples. We had to do the best that we could, for  instance, down 
in For t  McClellan, where the man hadn't even graduated from col- 
lege-we tried to teach him what the fundamentals were, to allow him 
to act as defense counsel-but he was the best trained man we could 
get for the job. 

Mr. JOHNSON of California. Do vou think that  the training that 
they give a t  West Point during the 'kenior year there in law prepares 
a man in any way to handle J A  problems? 

Mr. FARMER. NO, sir ; I do not. All that it does is give him a survey, 
so that  he has some idea, if he walks into a court martial, that  this is a 
court martial. 

Mr. CLASON. Mr. Hess. 
Mr. HESS. Mr. Farmer, did I'understand you to say that you feel 

the defense counsel must be a member of the Judge Advocate General's - 
staff? 

Mr. FARMER. Yes, sir. I didn't want to go into my personal expe- 
riences, preferring rather to rely upon the vast amount of testimony 
taken by the Vanderbilt committee which bears out this point, that  
defense counsel and trial judge advocates are too much amenable to 
the chain of command. I have personally known of instances where 
the defense counsel, upon being a little bit too successful, was made 
trial judge advocate a$ somebody put  i n  who was not so successful 
as defense counsel. 

Mr. JOHNSON of California. Would you preclude the defendant from 
having outside counsel? 

Mr. FARMER. By no means. That  right should be preserved to h i n ~ ,  
and also the right should be preserved to  him to say whether or  not the 
outside counsel should serve with the regularly appointed defense 
counsel or  without the regularly appointed defense co~msel. 

Mr. JOHNSON of California. Don't you think the defendant should 
have the right to select a defense counsel who would not be a member 
of the Judge Advocate General's staff? 

Mr. FARMER. Yes ; but what I am talking about now is the personnel 
of the court as i t  is appointed. When you appoint the court, you ap- 
point the members, the trial judge advocate, the defense counsel, and 
the law member. Those individuals should be members of the Judge 
Advocate General's Department. That  would not in any way prevent 
the accused from selecting counsel, even if the counsel was a buck 
private. 

Mr. JOHNSON of California. That  is all. 
Mr. FARMER. That  would be up to him. 
Mr. CLASON. HOW many troops were there a t  New Guinea, when 

you were serving there? 



Mr. FARJICR. I n  this particular base, the troops were between 30,000 
ancl 60,000. 

Mr. C ~ a s o s .  And they couldn't find enough lawyers in that  group 
to properly take care of the defendants so they were kept in stockades 
for  3 weeks. 

Mr. Fainrm. They couldn't find enough officer lawyers, sir. There 
were inany enlisted men who were lawyers, but enlisted men were not 
eligible to serve. And I know tha t  the staff judge advocate did every- 
thing possible, including radioing clown the line to Milne Bay to get 
a qualifiecl law member. 

Mr. CLASON. Well, if in a group of from 30,000 to 60,000 men and 
officers there are not enough officers to handle the defense in courts 
~nar t ia l ,  then in the Pacific area where they have troops on a great 
many different islancls, perhaps the difficulty must become even greater 
for the defendants and they are going to stay in stocliades longer. 

Mr. FARMER. I t  wouldn't happenl, sir, if the Judge hclvocate Gen- 
eral's Department was reorganized ancl a sufficient number of officers 
addecl to it. 

I11 the north African theater, they surmounted that problem very 
handily by having traveling groups. The groups consisted of a law 
member, a defense counsel, and a trial judge advocate. These men 
traveled from coast to coast. The other members of the court were 
selected from among the officers in the command. They found that  
they actually clisposecl of the cases more expeclitiously that way than 
under the ole1 system, because these men were trained to handle the 
situation and lmew what they mere about. 

Mr. RIVERS. May I ask him one question? 
Mr. CLAS~N.  Yes. 
Mr. RIVERS. Did you hear the testimony of the VFW, or have you 

read the testimony, Mr. Farmer? 
Mr. FARMER. 1 have not, sir. 
Mr. RIVERS. Among other things, they recommended that they have 

available a pocl of lawyers and also a pool of stenographers to keep 
a transcript. How does that  sound to yon? 

Mr. FARMER. Providing the lawyers were members of the Judge ' Advocate General's Department, I think i t  would be a very fine idea, 
particularly in scattereel areas like the southwest Pacific, as the chair- 
man has mentioned. 

Mr. RIVERS. And then the defendant would have a chance to select 
counsel, that is, have more selection of counsel. 

Mr. FARMER. I don't think i t  would work out that  way, sir, ac- 
tually, because the court would be appointed by a judge advocate, 
under the system which I will go into later when I get down to it, 
but he could request anybody whom he desired to serve as his counsel. 

Mr. RIVERS. Then you think, as a matter of fact, what you recom- 
mend and what many other people recommend, and that is t o  give the 
Judge Advocate more autonomy, more independence, and more help, 
would probably be m-elcomed by both the Army and the Navy. 

Mr. FARMER. I think it should be, sir. I don't know whether it 
would be. But  the essence of the situation is that I would divorce the 
Judge Advocate General's Department from the chain of command 
so that we would have the Judge Advocate General's Department 
making the decisions and not acting merely in an advisory capacity, 
where he could be overruled and frequently was. 



Mr. RIVERS. I assumed that you have the same complaint that we 
have heard, that  there have been instances where the commanding 
officer injected his own personality, as a result of a decision. 

Mr. FARMER. I think there can be no doubt about that, sir. I11 fact, 
the very first day I sat on a court as a law member we had that 
situation. 

Mr. RIVERS. And you think the only way to divorce that possibility 
is t o  make the Judge Advocate General absolutely independent of the 
chain of command. 

Mr. FARMER. I do, sir. I think putting into the A4rticles of W a r  a 
statement, or  even having a separate Article of War  saying that  i t  
shall be an offense for any officer to attempt to influence a decision of a 
court, is completely worthless. The ways in which courts may be 
made aware of the wishes of the commanding general are practically 
infinite. It need not be done. by a writing or by a specific statement. 
In  .fact, it usually was not done that  way. The  chances of any convic- 
tion under those circumstances are practically nil. 

I11 addition to that, I would like to ask the gentlemen : Who would 
be the one to prefer the charge ag~zinst his commancling general P 

Mr. RIVERS. What have you to suggest, sir-like the chairman 
brou h t  out so aptly-to prevent a man from being incarcerated B inde nitely ? 

Mr. FARMER. S'imply that  there be in  the first place a sufficient 
iiumber of judge advocates appointed so that  there will be enough on 
hand to take care of the normal situations. 

Now, traveling units, as I mentioned, which were used in the north 
African theater and which were $so used in  the Sixth Service Com- 
mand, is one solution. I11 the Sixth Service Command they had a 
general court nmrtial set up and there they frequently brought the 
accused and the witnesses to the court. That  may not always be 
feasible, but it is one solution in certain instances. 

The  other tlling, as I mentioned, is traveling teams. 
I n  addition to that  there is no necessity of having separate staffs 

set up  for each court. For  example, a t  a training camp in the South, 
we will say, one that I am familiar with, you ~ o u l c l  have one team. 
That  team would take care of one or more general courts martial and , 
could also take care of the special courts martial so that  you would not 
have members of the Department sitting scround doing nothing a t  a 
great waste of the Government's money, and time of the Army per- 
sonnel. 

Mr. RIVERS. Would you have an enlisted man sitting on both special 
and general courts martial? 

Mr. FARMER. The-in this I speak only for the committee, as we 
are conducting a pool of the organization and i t  hasn't been com- 
pleted-commitee would not, and the reasons why we would not are 
entirely practical-nothing theoretical. Theoretjcally we all see the 
justice of having enlisted men sitting on courts 17-hen enlisted men 
are being tried. However, there are these practical consiclerations. 
We all know, a t  least all of us who have sat on courts, of the influence 
that  a colonel may have on a first or a second li'entenant who is also 
a member of the court. Now, the colonel expresses himself very 
clearly as to his views and :~ltllough it is presumably a secret ballot 
nevertheless the influence that he exerts upon the junior officers is very 
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great. H e  has ways to make his opinion stick, in the event that  the 
junior officers do not conform. H e  may not be their colonel, but  he 
knows their superior officers and indirectly comments have quite an 
effect on the carrer of a man in military life. 

Bearing that  in mind, I ask you to imagine the weight that  a colonel 
can throw against enlisted men on the court in the ordinary case. 
Enlisted men shouldn't be put in that position. I don't think i t  is 
healthy for either the enlisted men on the court or for the accused. 
That  would be the general situation. 

However, there are specific situations where you would have an 
entirely different split. You take a violation, for example, of the 
sixty-third or  sixty-fourth article of war: Disrespect to a superior 
officer or offering violence or willfully disobeying the commands of 
a superior officer. There you are very likely to find the exact opposite 
reaction. The enlisted man being very sympathetic to his fellow 
enlisted man would be inclined to say, "Well, after all, this officer who 
gave him the order knew he wasn't going to obey it and he did it just 
to catch him, or  i t  is nothing but a bunch of chicken," and the usual 
Army terms. On the other side, you will find the officers feeling that  
they must upholcl the authority of their brother officers, if discipline 
is to be preserved. Therefore you must expect to find a split between 
your enlisted men and your commissioned officers, based not only upon 
the evidence in the court but upon the unfortunate distinction between 
the officers and the enlisted men, which t.0 a certain extent must exist 
to preserve discipline but which doesn't work well if you are think- 
ing of putting enlisted men and officers on a single court. 

The third reason I am against i t  is this : I f  you are an enlisted man 
and i t  becoines known that  you are to sit on a court trying a certain 
accused, you have got to expect that  friencls of the accused in his 
unit are going to put pressure on you. W1;en ;you come off the court, 
if the man has been convicted, there are very likely to be small ven- 
dettas carried out, and there again I think we would not have a healthy 
condition and I don't think such a condition moulcl be conducive to 
morale. 

A t  such time as yon had a better understanding between the officers 
and the enlisted men and a t  such time as some of this distinction 
were worn down and we followed more the leadership pri'hciple 
than the domination principle, then I think we would be prepared 
to  put enlisted men on the courts. 

My objection isn't based on the fact that  you can't find qualified 
enlisted men, you certainly can; but I am afraid of that set-up. 

Mr. RIVERS. Well, then, i t  could possibly follow, if you do have 
the antonomy vested in the Judge Advocate General's OfFice- 

Mr. FARMER. I still' think you would have that  same problem, sir. 
Mr. RIVERS. Divorced from the chain of command- 
Mr. FARMER. Even if you did have that, sir- 
Mr. RIVERS. What I want to say is this: The  resnlt in  most cases 

would be more advantageous to the accused and help the morale, 
than  the risk you take in putting an enlisted man on the court. 

Mr. FARMER. Precisely, sir. I think the enlisted man would be 
adequately taken care of if the c o ~ ~ r t s  were constituted as you have 
suggested, with an independent Judge Advocate General's Depart- 
ment. 
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Mr. CLASON. I suggest you o ahead with your statement, because 
otherwise I don't think you wil f ever complete it. 

Mr. F'annm~. I will be very glad to, sir. 
Mr. CLASON. All right. 
Mr. FARMER. I have already covered the point that the Articles of 

W a r  should be amended so the trial judge advocate, defense counsel, 
and law member must be members of the Judge Advocate General's 
Departnlent. 

Now, in.one respect this differs from the report of the Vander- 
bilt committee. The Vanderbilt coinmittee su .gests that  the prose- i cution be left to the appointment of the comman ing general. I think 
that  is bad, and I thinlr it is bad for  these reasons: I n  the first place, 
i t  seems to me that  the whole judicial system of the Army should be 
placed in the hands of trained officers, men whose sole duty is to 
administer the court-martial system. I n  the second glace, you are 
getting right back again, if your trial judge advocate is appointed 
by the conlniaizding general, to having your court under the influence 
of the commanding general, in this respect: It is provided by the 
Manual for  Court Martial that  the duty of the trial judge advocate 
is not just t o  convict but also to see that  justice is done, and in the 
event that any evidence should come into his hands which might be 
favorable to the accused i t  is his duty to turn i t  over to the accused. 
Now, if you are going to have a trial judge advocate who belongs in 
another camp appointed by the ccmmandmg general, whose promo- 
tions, duties, ratings, and all the rest of i t  depend upon the com- 
manding general, I see that  there will be a great pressure upon that  
trial judge advocate to t ry and get convictions rather than to t ry  and 
see, as a judicial officer, that  justice is accomplished. 

I n  addition to that, if you do establish your separate Judge 
cate General's Department, then if your T J A  comes from the line of 
command and your defense counsel comes from your Judge Advocate 

, 

General's Department; you are going to have a sort of opposition camp 
there which I think would be uahealthy. Your reviewing authority 
who would be in the Judge Advocate General's Department, would 
be morally with the defense, than he would be with the prosecution. 

There is the further fact that  your defense counsel probably would 
be better qualified than any trial judge advocate, because your defense 
counsel would be a trained judge advocate whereas your trial judge 
advocate mould probably not be equally well trained. The general 
would have to depend upon such other attorneys as were available 
to him in his commaild. 

The  third point is, I tllink, the personnel of court martial should be 
selected by the staff judge advocate from a panel which would be 
appointed by the commailcling general. And in order that there may 
not be a mockery made of that, I would say that  the Articles of War  
should be amended to provide that that panel should consist of a t  
least twice the minimum number required to constitute the court, so 
that there would be some freedom of choice by the judge advocate 
appointing. . 

The law member should be required to be present during all trials 
and he should be' vested with complete power to rule on questions of 
law, including challenges. The present bill does not provide for  chal- 
lenges. Now, of course, as to challenges of the law member, i t  would 



have to be provided that the other members of the court, by majority 
vote, would decide that  question, but i t  is esselltially a judicial func- 
tion and i t  should be decided by the law member, when other members 
of the court are challenged. I n  other words, my theory is this: You 
should try so far  as possible to divide the court into two parts: One 
the judge, that is, the law member; and, second, the jury who are the 
other members of the court,. I think that  is the best way of getting a 
fair trial and a fair determination. 

Mr. UILDAY. Mr. Chairmail-you would still leave it to the in- 
dividual member of a court who was challenged to disqualify himself, 
even though the law member doesn't make the decision. 

Mr. FARMER. Yes, sir. 
Now, the power to refer any case to trial must be left in the hands 

of command. After all, they are responsible for discipline and if they 
see something that they believe is an offense they should have the right 
to say that  this man shall be tried. I would not take that power away, 
but I think that  whe11 they say that this man shall be tried and pre- 
sented to the judicial arm of the Army, that is the poilit a t  which their 
influence should stop. 

After trial, the record-I am talking now generally about the gen- 
eral courts martial-should be submitted' to the coinmanding general 
only for the purposes of recommendation, and the reason why he 
shoulcl have fhe power of reconiinen~ation is that there may be prob- 
lems peculiar to his command which should take a part in deciding 
what the sentence should be. I n  that case his recommendation mould 
undoubtedly have a considerable influence upon the judge advocate, 
but i t  should be the judge advocate who appointed the court from 
the panel who should in the first instance review the record. Prom 
there the record should be sent up to a board of review. That  should 
be the final board and only after action by that  boarcl should Lhe 
sentence be ordered executed, if i t  is approved. That  board should 
further have additional powers which the present boards do not have, 
of weighing the evidence and setting aside any finding which is 
against the weight of the evidence and sending it back for a new 
trial. 

Mr. KILDAY. IS i t  your view that  all records should go up for  
review? . 

Mr. FARMER. All records of general courts martial, 1 believe, should 
go up for  review, sir. 

Mr. KILDAT. I believe at  the present time, if the dishonorable-dis- 
charge phase of the penalty is suspended, i t  is not essential that  it go 
to the boarcl of review. 

Mr. F A R ~ ~ E R .  It does go to the board of review, sir, but i t  may be 
ordered executed by the commanding general before i t  goes to the 
boarcl of review. 

Mr. I ~ I L D A P . ~ ~ ~ .  
Mr. Pannm~. The  board of review may then vacate the whole thing 

on the basis of prejudice to the accused or  other legal error. 
Mr. KILDAY. Isn't i t  true now that  if the dishonorable discharge 

portion is suspended-that is, the execution of it-it does not neces- 
sarily go to the board of review? Then, after i t  has been approved 
by the judge advocate, they could carry out the dishonorable discharge 
penalty at any time, so that  i t  is now possible under the law to bypass 
the board of review. 



Mr. FARMER. That  is absolutely true. 
Mr. KILDAY. YOU don't think that should be the case. 
Mr. FARMER. NO, sir. I will come to  that  in a minute. That  has 

to do with vacating suspended sentences, too, which I have seen very 
gravely abused. 

The  Manual for  Courts Martial should further provide that i t  shall 
be unlawful for any persons to attempt to directly or indirectly 
influence the members of any court. 

Now, in  addition to that, I tllinlr there should be a specific provision 
in there that  i t  shall be unlawful for any officer to reprimand or  com- 
mend any court martial lor  its action, because it is perfectly obvious 
that  even if you prevent them reprimanding a court martial, by select- 
ing the types of sentences which are commended you indicate very 
clearly to the members of the court what the wishes of the commanding 
general may be. I think one is as bad as the other. 

Mr. NORBLAD. Yon think that  should be i11 the manual or the 
Articles of War?  - 

Mr. FARMER. Did I say the manual ? 
Mr. NORBLSD. Yes. 
Mr. FARMER. I am sorry: I should have said the Articles of Ivar. 
Mr. NORBUD. I agree with you very thoroughly ct1 that point. 
Mr. FARMER. I tllink i t  should be in the Articles of War. 
Now, the special court martial should be governed in the same n-ay 

that  general courts martial are, pa r t i cda rk  in view of the fact that  
the special court martial is now to be given, and I think properly so, 
the power to adjudge a bad-conduct discharge. 

The  one distinction I would like to make is this: On the review 
of special court-martial findings and sentences, where no bacl-condnct 
discharge is involved, t h ~  review by the judge advocate r h o  appointed 
the court should be final. I see no necessity for  processing that vast 
volume of cases up  tlirough the boards of review. Where a bad- 
conduct discharge is adjudged, however, whether i t  be suspended or 
executed, that  case should be processed through the board of review, 
in like manner as a general-court-martial cwe. 

I have already mentionecl that  we do not believe that enlisted men 
shouId serve on courts martial, so I won't touch that again, However. 
with respect to the disparity of sentences, which has been one of the 
notable complaints against the court-martial system, i t  seems to me ' 

that  making the boards of review the final authority will tend to cut 
down those disparities. You will have a rather limited number of 
boards of review. They will be in direct contact with the Judge 
Advocate General and with the Secretary of War. They will be in 
a position to enforce general policies of the War  Department and to 
see that these sentences. don't get out of hand. 

Now, that  doesn't mean that  you are taking away from the courts the 
right to adjudge an appropriate sentence. Courts can adjudge an 
appropriate sentence and the board of review cannot increase i t ;  but 
if a court gave a 50-year sentence for something that  shuld get a 5-year 
sentence, you mould be sure, by putting the control in the board of 
review, that  the sentence could be cut down to a proper length. 

Mr. KILDAY. Isn't that  possible now ? 
Mr. FARMER. Pardon me, sir. 
Mr. KILDAY. That  is possible now ; isn't i t ?  



Mr. FARMER. It is only possible indirectly now. It is possible in this 
way : Where the dishonorable discharge has been suspended, the board 
of review can only recommend that  the conlmanding general cut down 
the sentence or remit part  of it. The commanding general is not bound 
to follow that recommendation, and in two cases that  I personally 
know of the commanding general wrote back to the chief of the Mili- 
tary Justice Division of the Judge Advocate General's Department 
that  notwithstanding the recommendation he felt that  his original 
disposition of the case was correct, and he refused to follow the recom- 
mendation. I n  that  event it would have to  be handled a t  the other 
end, through a clemency board or through some other such process. 

Mr. KILDAY. SO long as this dishonorable discharge is suspended 
the W a r  Department still has complete authority to review the record 
and mitigate the penalty, o r  restore the man to  duty, or  take whatever 
administrative action they desire to take. 

Mr. FARMER. It would have to be done indirectly, though, sir. It 
could not be done as par t  of this process. It certainly is bad for  
morale to find a 50-year sentence going in, because the members of the 
command know about that  50-year sentence. It is ordered executed. 
It isn't until months afterwards, when the accused has been removed 
maybe to a rehabilitation center or  a disciplinary barracks, that  tha t  
sentence is cut down. But  the boys back in the accused's unit don't 
know anything about that. 

Mr. JOIINSON of California. Mr. Chairman, conld I ask a q~~es t ion?  
Mr CIASON. Yes. 
Mr. JOHNSON of California. I wonder if your group gave any 

thought t o  this idea : I n  my State we have what is known as the indeter- 
minate sentence law. I f  a crime is p~mishable, say, by 1 year to 50 
years, all the judge does is to confine him for the period required by 
law. Now, a t  the end of the minimum sentence a board reviews his 
whole record. I n  that  way we have gotten more or  less uniformity of 
sentence. Did your group consider anything like tha t?  

Mr. FARMER. We didn't consider i t  as a group. I considered it per- 
sonally, 2nd if you will be interested in  having my individual action, 
I would be glad to answer. 

Mr. JOHNSON of California. Could you just give i t  to us briefly? 
Mr. FARMER. I can give you it quite briefly. 
Mr. JOHNSON of California. That  system had merit. Could we 

apply it here, do you think? 
Mr. FARMER. I don't think i t  is necessary to use that system here. 

I n  the first place, you are going to run, to a certain extent, afoul of this 
question of maximum sentences, but actually that  is the way i t  works 
out in the Army anyhow. The man gets a 5-year sentence. H e  then 
gets sent to a rehabilitation center. A t  the end of 9 months or  so his 
case is reviewed and if he can be restored to  duty he is restored to duty. 
The balance of the sentence is suspended. So, irrespective of what 
you call i t ,  that  is the way it works out. Now, with respect to the dif- 
ference between the handling of officers7 cases and enlisted men's cases, 
we feel that  special court martial should have the right to handle the 
officer cases. As the bill reads now, although they have the right, 
there is still the power in the President t o  exclude the officers from 
the category of those whom special courts martial may consider. And 
I think that  in  the sections relating to summary courts martial aiid t o  
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special court martial, the power of the President to narrow the juris- 
diction of these courts should be eliminated. The jurisdiction should 
be specifically defined. 

I just have one or  two other comments on this specific bill. Of 
course, the creation of an independent Judge  Advocate General's De- 
partment has nothing to do with an amendment to the Articles of War. 
That  would have to  come in through a separate bill on the organiza- 
tion of the Arniy. 

Now, the present bill provides that law members of general courts 
martial must be members of the Judge Advocate General's Department 
or admitted attorneys certified by the Judge Advocate General to be 
qualified. I don't think that  the alternative should be preserved. I 
think that  the idea is to take your law members and make them part; 
of the judicial system. There is no reason why you can't take law 
members who have had the specific training required to fit them for  
their jobs. I f  you took a law member from anywhere except to Judge 
Advocate General's Department, you would again be placing the law 
member in the position where he is under the commanding general's 
thumb, and we are trying to get away from tha t  completely. 

Furthermore, this bill does not provide for a law member of a special 
court martial, and particularly where we have this problem of bad- 
conduct discharge I think there should be a law member. I think 
there should be a law member on every special court martial, irrespec- 
tive of the case. 

It further does not provide that the trial jndge advocate and defense 
counsel must be members of the Department, but oiily if available. 
Now, that doesn't mean anything. We have already in the present 
Articles 'of War, article of war 8, a provision that a law member must 
be a member of the Judge Advocate General's Department if avail- 
able, ancl those of us who have served know that the member of the 
Juclge Advocate General's Department x7as very rarely available, even 
though he was there to act at  times as a trial judge advocate. H e  was 
practically never sitting as a  la\^ member, where he should be, and 
therefore that shouId be made mandatary and not discretionary. 

My last point has to clo with the mitigation and remission of sen- 
tences and the vacating of suspended sentences. Now, the vacating 
of suspended sentences is nov in commaid. What  has happened in 
many instances is this : A man is given a 5-year sentence. H e  serves 9 
months and the balance is suspei~lecl. H e  commits some compara- 
tively tlbivial offense, a i d  on the theory the man is on probation the 
suspension is vacated and the man is sent back to serve 4 years and 8 
months, x i th  an executed dishonorable discharge. That  is something 
which is controlled entii-ely by command and is completely unfair, 
because I have seen i t  happen when a man merely went to town ancl 
got  clrunk and received that treatment. I think, theyefore, that  that 
power should likewise be vested in the Judge Advocate General's 
Department. 

Mr. CIAS~N. I appreciate, and I am sure the committee does, your 
fine statement. Thanli you. 

Mr. FARMER. Thank you, sir. 
Mr. CLASON. Will Mr. Boyd come forward? 

t MI-. Bom.  Yes, sir. 
(Hon. Charles H. Elston, chairinan, occupies chair.) 
Mr. ELSTON. MY. Boyd, will you state your full name, please, and 

indicate whom you represent this morning. 



STATEMENT BY COL. RALPH G. BOYD, PRESIDENT OF JUDGE 
ADVOCATES ASSOCIATION 

Mr. BOYD. I am Ralph G. Boyd, of Newton, Mass. I am a practic- 
ing lawyer, for  20 years, in Boston, a partner i n  a large law firm in that  
city. 

I have had some 20 years of military service, including service in  
the National Guard as a n  enlisted man and as an  officer, and many 
years i n  the Officers7 Reserve Corps, the last 10 or 11 years of which 
have been in the Judge Advocate General's Department. During the 
war I served approximately 5 years on active duty, largely in  the Of- 
fice of the Judge Advocate General, but that service included observa- 
tion of legal activities in each foreign theater of operatipns. I am a 
colonel in the Judge hdvocate General's Department Reserve, and my 
present statement is on behalf of. the Judge Advocates Association. 

a ion Mr. E L ~ O N .  Would you state what the Judge Advocates Associ t' 
i s?  

Mr. BOYD. I will be very happy to, sir. The Judge Advocates Asso- 
ciation is u national organization comprising in its membership near1 9 2,700 lawyers who served as officers in the Judge Advocate General s 
Department, most of them during World War  11. We have in our 
n~ernbership approximately 2,200 of those 2,700 officers. 

I come here a t  the express direction of the bos~rcl of directors of  
that  ~ssociation, who desire to have their views brought to this com- 
n1ittr:'s attention ancl who desire to assure this committee and the 
Congress that  they wish to be of every possible assistance in  improving 
the military justice system. 

I think I should state a t  the outset that  not all of the judge advo- 
cates are experts and specialists in military justice. Necessarily, the 
Department includes lawyers who were assigned to and became spe- 
ciallsts in many fielcls, Buch as international law, claims, military reser- 
vations, patents, contracts-all sorts of fielcls. My own assignment for  
the greater part of the war happened to be as the head of the Army_ 
Claims Service. 

But  these judge advocates-most of them-have been students a t  
and graduates of the Judge Advocate General's School and over this 
war period have lived together, eaten together, ancl talked together, 
ancl have each in  the various fields a pretty clear understanding of 
the problems of the related fielcls in which their brothers have been 
operating. 

We anticipated, of course, sometime ago that as of the close of t h e  
last war there would be a certain scrutlny of the operations of the 
military justice system during this war, with a view to improvements; 
ancl anticipating that, me caused a poll to be made of our members. A 
questionnaire, of which I slmll be happy to furnish a copy to the com- 
mittee, was sent to each of our members and somewhat over a thou- 
sand replies have been received and reflected i n  the tabulations which 
have been prepared to date. I should like, on individual questions, 
to advert to the results of that  poll, as indicating the fraine of mind 
and attitude on various questions. 

Mr. ELSTON. IS it in typewritten form, so that  i t  could be inserted 
in the record? 



Mr. BOYD. Yes, sir. I will be glad to hand to the clerk a typewritten 
copy of my entire statement, including a tabulation of that type, which 
may be inserted in the record. 

(The questionnaire is as follows :) 

WASHINGTON 5, D. c. 

D E ~  MEMBER: The present Congress is expected to consider revision of the 
Articles of War and court-martial procedure, and this association will, no 
doubt, be asked for its views. To that  end, the board of directors has formu- 
lated the following questions with a view to polling the membership on the more 
important criticisms and suggestions contained in the report of the American 
Ba: Association committee on military justice, dated December 13, 1946. Yes 
and no answers may be made, but since some of the questions a re  double- 
barrelled, the board welcomes the fullest possible expression of views. 

RECOMMENDATIONB O F  AMERICAN BAR ASSOCIATION COMMIlTEE , 

1. Total separation oP appointing and reviewing authority from command. 
JAG or officer deputized by him a t  Army or lower level to appoint general and 
special courts. Power of commanding officer limited to appoint TJA and to 
refer charges for t r ia l ;  with power to disapprove findings and sentence, or 
mitieate; no power to order executed prior to approval by JAGD. Yes, 703; 
no, 71. 

2. A11 general and special records to be reviewed by JAG or boards of review 
OL. J A  a t  Army or lower level, with power to weigh evidence and final power to 
determine legal sufficiency of record, power to set aside findings and sentence 
and order new trial, also Dower to reduce sentence. Yes, 754; no, 36. 

3. TJA, defense couns61, and law member to be lawyers and detailed by the 
JAGD. Yes, 791 ; no, 19. 

4. Law member must be actually present throughout t r ia l ;  his rulings on 
legal questions except a s  to suflici&cy of the evidence to be binding on court. 
Yes, 808 ; no, 4. 

5. Substanlial enlargement of JAGD. Yes, 808; no, 16. 
6. Separate promotion list ( as  in  case of Medical ,Corps) for JAGD. Yes, 

758 ; no, 38. 
7. Eligibility of qualified enlisted men to set on general and special courts. 

Yes, 563; no, 220. 
8. Prohibition of reprimand in any form of members of court;  making i t  

offense to attempt to influence members of court or appointing or reviewing 
authority. Yes, 860; no, 82. 

9. Power of general court in officer cases to adjudge loss of commission and 
reduction to ranks. Yes, 517 ; no, 268. 

10. Trial of oficel's by special court without power of disuissal. Yes, 604; 
no, 199. 

Space limitations have required the committee to reduce the number of ques- 
tions to the above. However, members are invited to express their views on any 
aspect of the general problem. The above questionnaire has been adopted due 
to the inability of the committee to obtain for distribution sufficient copies of 
the American Bar committee report. 

~ h e ' d i r e c t o r s  are  appointing a committee to evaluate the responses. Please 
sign and return by February 10, 1947. 

SAMUEL F. BEACH, Becvetary. 

P.S.-A directory of members will be sent you around February 15, 1947. 
Se~lcl in your correct address. k 

The Judge Advocates Association is  a national organization comprising in i ts  
membership nearly 2,200 of the some 2,700.lawyers who served a s  officers in 
the Judge Advocate General's Department during World War 11. As the 
president of the association I have been authorized and directed by the board 



of directors to appear before this committee and here to  present briefly the 
association's views and recommendations relative to the necessity for and the 
nature of legislative changes relat~ve to the administration of military justice. 
I am directed to assure this committee and the Congress not only of the associa- 
tion's continued interest, a s  soldiers and lawyers, in further improving the 
present system but also of the association's desire to be of all possible assistance 
in the detailed analysis and drafting necessary to modernize the system to make 
it  truly workable under modern changed conditions. 

I t  should be stated a t  the outset that not all of the members of the association 
a re  experts in the military justice field. They a re  now-most of them-lawyers 
in civilian practice, judges and public officials. Several of them are  members 
of the Eightieth Congress. But, while not all a r e  experts, most of the experts 
a re  included in the association's rolls which list also most of those judge advo- 
cates who, in great par t  graduates of the Judge Advocate General's School, per- 
formed a t  one time or another during the war all  manner of legal assignments. 
These included matters relating to claims, patents, contracts, real estate titles, 
military affairs, legal assistance. international law and other fields of law in 
which the military was concerned a s  well as  criminal law and military justice. 

Anticipating that, a s  after the last war, the system of military justice would 
no doubt be subjected to careful scrutiny by the Congress with a view to profiting 
by the experience of the war, the association's directors have caused its mem- 
bers to be polled on many of the vital aspects of the situation. Over 1,000 replies 
have been received. To the results of this poll I shall advert from time to time 
in this statement. 

I t  would be inappropriate a t  this time to refer, as  to the details of the 
amendments now proposed in the bills before this committee or otherwise to 
he considered, whether any particular detailed text is  the best which can reason- 
ably be devised. Whether particular text is even for detailed consideration must 
necessarily turn on the acceptance or rejection of certain broad proposals for 
changes in the existing system. 

The Association has observed with interest the activities of the War Depart- 
ment Advisory Committee nominated by the American Bar Association and 
appointed in March of last year by the Secretary of War. This group of dis- 
tinguished lawyers and judges, after full con~mittee and ~ e g i o n a l  public hearings 
and with the benefit of personal interviews and replies to questionnaires and 
after exhaustive studies, has filed with the War Department its carefully prepared 
report dated December 13, 1946. I am sure that  the conclusions embodied in 
this most enlightening report are  fully known to each member of your committee. 

I t  is obvious that the Advisory Committee and the War Department and your 
committee a s  well as  this association and all thinking citizens desire and a re  
searching for a single result-namely, the determination of what changes in 
existing laws, regulations, and practices are  necessary or appropriate t o  im- 
prove the administration of military justice in the -4rmy. No one doubts but 
that some changes a re  necessary. The problem, all agree, is only a s  to what 
changes are to be made. 

One question-and in our opinion the very heart of the whole problem-is 
whether military justice a s  hereafter administerecl is to remain, a s  historically 
i t  has developed, essentially military to achieve justice or whether it  shall essen- . tially be justice as  administered within the military. 

The eminent committee of the American Ear  Association is  of the opinion 
that, though the right of command to control the prosecution and to name the 
trial judge advocate should be retained, the Judge -4dvocate General's Depart- 
p e n t  should become the appointing and reviewing authority independent of 
command. That committee felt that the authority of a division or post com- 
mander to refer charges for prompt trial to  a court appointed by a judge advo- 
cate should be absolute. The need for preserving the disciplinary authority of 
the command and a t  the same time protecting the independence of the court 
cmld thus be met. I t  had no fear that  the arrangement would impair the proper 
authority or influence of the commander. The absolute right to refer the charges 
for speedy trial and to control fhe  prosecution would, the committee thought, 
satisty the demands of discipline. "Further than that the c~omrnnnd s?;ould not 
go. The present Articles of War do not contemplate that the commander shall 
control the action of the courts." 

The committee further stated: "The need for the prompt appointnlent of a 
court and a speedy trial when the command refers a charge for trial must be 
recognized. Moreover, the deterrent effect of punishment must not be over- 



looked and the need for severe sentences under conditions prevailing in a n  
army in a state of war cannot be denied. But there is no reason to think that 
the members of the Judge Advocate General's Department will not be keenly 
alive to all  these necessities. They will be Army men selected and trained by . 
Army men. I n  time of war they will be i n  the field in close association with 
the command and cognizant of all the considerations of safety and success which 
influence the command itself. The time is past when a court martial might .be 
deemed merely a s  a n  advisory council to the commander. The court martial, a s  
conceived by the Articles of War, is an independent tribunal; and if the ~0111- 
mander controls the prosecution, the appointment and functioning of the court 
may be safely left to the legal department of the Army." 

I t  will be recalled that the House Committee on Military Affairs as  early as  
August 1, 1946, pursuant to House Resolution 20, Seventy-ninth Congress, au- 
thorizing the committee to investigate the war effort, made certain recommenda- 
tions (Rept. No. 2722) based on a careful examination of the court-martial pro- 
cedure and the entire judicial system of the Army. The House committee recoin- 
mended in part  : 
"Recommendation 1 

"That the Judge Advocate General's Department be rested with judicial power 
i t  does not now possess; 

"That, after a special or general court has been held, the findings and sentences 
shall pass directly to the Judge Advocate General's Department for all further 
actions of review, promulgation, and confirmation, except for such final appellate 

' 

review a s  may be made by the Judge Advocate General of the Army in accord- 
ance with recommendation 2 below and such final confirmation as  may legally 
require action on the part of the President ; 

"That in view of its increased responsibility the Judge Advocate General's De- 
partment be reorganized and enlarged, both a s  to the number and the qua1ifi:a- 
tions of i ts  personnel, provision being made for Judge Advocate General jur- 
isdictions to be set up throughout the Army, independent of the immediate 
commands in which cases arise, and provision being made for higher reviewing 
officers of the Judge Advocate General's Department to take part in actual 
trials from time to time throughout their service in order to keep their judgment 
realistic a s  well a s  academically- and legally sound ; 

' That  officers of the Judge Advocate General's Department be made available 
to sit as  law members, trial judge advocates, and defense counsel in all general 
courts martial in accordance with recommeildations 4 and 6 below; and 

"That the Articles of War be amended as  may be necessary to give effect to 
the foregoing provisions of this recommendation." 

The Bar Association committee felt that the commander referring the case for 
trial should have the power to mitigate, suspend or set aside the sentence but 
that  such authority or power of command to act upon the sentence should be 
limited to the question of clemency. 

Adoption of the proposal that there be a total separation of appointing and 
reviewing autliority from command, that The Judge Advocate General or an of- 
ficer deputized by him a t  the Army or lower lewl appoint general and special 
courts martial, that the pou.er of the commanding officer be limited to the appoint-' 
ment of the trial judge advocate and to refer charges for trial with power to . 
disapprove findings and sentence or to mitigate, but with no power to order execu- 
tion of the seutcnce prior to approval by The Judge Advocate General or his 
representative, is urged by the Juclge Advocates Association. Of its members af- 
firmatively expressing an opinion on this proposal, 703 were in favor and only 71 
opposed. 

That  courts appear to dispense justice is comparable in importance with the 
fact that they really do dlspense justice. So long as  any substantial number 
of commanders, judge :~dvocates, and particularly enlisted men are of the opinion 
(see p. 7, Bar Association Committee Report) that  courts are dominated by com- 
mand, such courts are  under snspicion and their findings and sentences suspect. 
.To remove this defect would alone be a sufficient reason for legislation taking 
the system of military justice out of routine command channels. "These 'justice' 
considerations," the Bar Association committee stated, "are important to a 
modern peacetime army as  well a s  to  a wartime army. As our outlook upon 
world affairs and our concepts of military service have broadened, national 
defense has become a matter of concern to every citizen. The nearer our approach 
to universal military service the greater is the need to emphasize the military 
justice system." 



This association concurs in the view of the Bar Association committee that  the 
members of the Judge Advocate General's Department should be governed a s  to 
promotions, efficiency reports, and specific-duty assignments in the chain of com- 
mand of the Judge Advocate General's Department and not by the commanding 
officer of the organizations in which they may be serving. I t  is elementary to  all 
who have had military service that  the effective performance of any function 
within the military is assured only if the power to p r o m o t m r  to fail to pro- 
mote-to rate an officer's efficiency, and to assign an officer to the locations and 
duties to which he is best fitted and is most needed, rests in  the chain of com. 
mand responsible for the particular function. I t  is obvious that if The Judge 
Advocate General is to have any reasonable chance of success in building, main. 
taining and operating a legal and judicial system be, and not the individual and 
icolated military commander, only incidentally concerned with legal activities, 
must be vested with the power to arrange such vital matters within his own or- 
ganization subject, of course, to snch broad policies and regulations a s  may from 
time to time be in force and applicable to the Army a s  a whole. 

The House committee further recommended : 
"Recommendation 2 

"That The Judge Advocate General of the Army be vested with judicial ap- 
pellate power in all  general conrt-martial cases apart  from the administrative 
processes of review ; 

"That The J u d ~ e  Adrocate General be empowered to consider appeals from the 
judgments of courts martial both as  to  law and fact. 

"That the Articles of War be amended a s  may be needed to provide that  any 
defendant may file a petition for rehearing in appeal from the judgme~lt of any 
general court martial, said petition to be addressed to The Judge Advocate 
General : 

' "That the Judge Advocate General be empowered in his judgment to retry 
any case de novo, to order any case retried de novo, or to void any original pro- 
ceeding, or to alter any sentence, or to issue an honorable discharge in place of a 
dishonorable discharge, or to restore to a n  officer his commission or the grade 
of which he may have been deprived by sentence of a general court martial, or t o  
take other action a s  may be required to correct any injustice and so far  a s  pos- 
sible to make whole the party or parties injured ; and 

"Then when, by direction of the President, a s  prorided i n  article of war 50Y2, 
a n  office of assistant judge advocate general is established in any distant com- 
mand, said assistant judge advocate general shall exercise in that command 
judicial powers and duties corresponding to those authorized in the foregoing 
paragraphs for the Judge Advocate General of the Army." 

The proposal that  records of all trials by general or special conrt martial not 
only be reviewed by the Judge Advocate General or boards of review or by a 
jndge advocate a t  the Army or lower level but with power to weigh the evi- 
dence and with final power to determine the legal sufficiency of the record; to 
set aside findings and the sentence and to order new trial, and with power also 
to reduce the sentence, is also urged by the Judge Advocates Association a s  vitally 
necessary of adoption. As against 36 opposed, 754 judge advocates were in 
favor. 

The bar association committee report in this regard states: "The final review 
of all general court-martial cases shoulcl be placed in the Department of the 
Judee Advocate General and every such review should be made by the Judge 
Advocate General or by the Assistant Judge Advocate General for a theater of 
operations, or by snch board or boards as  shall be designated by  the Judge 
Advocate General or the Assistant. This reviewing authority shall hare the 
power to review every case as  to the weight of the evidence, to  pass upon the 
legal sufficiency of the record and to mitigate, or set aside, the sentences and 
to order a new trial. This recommendation relates not only to checking command 
control but also importantly to the correction of excessive and fantastic sentences 
and to the correction of disparity between sentences. In  order to make this 
recommendation effective, article of war  50% should be amended. I n  its present 
fom it is almost unintelligible. It should be rewritten and the procedure pre- 
scribed should be made clearer and more definite. There seems to be no good 
reason my cases in which dishonorable discharge is suspended should not be 
reviewed in the same way a s  a re  cases in  which i t  &, not suspended." 

Adoption of the foregoing recowendat ions would do much, in  our opinion, 
to minimize "such disparity and severity in the impact of the system on the  
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guilty a s  to bring many miiltary courts into disrepute ,both among the law- 
breaking and the law-abiding element." 

It has been proposed that the trial judge advocate, the defense counsel, and 
the law member be lawyers and detailed by The Judge Advocate General or his 
representative. Of the judge advocates expressing a n  opinion, 791 a re  In favor 
a s  against 19 opposed. As to this the Bar Association committee was of the 
opinion that  i t  should be a jurisdiction requirement that  the law member and 
the defense counsel of a general court martial be trained lawyers and commis- 
sioned officers detailed by the Judge Adrocate General's Department, though 
content that  the trial judge advocate for the particular case be appointed by 
command. Some members of this association incline to the view, which was 
apparently also the view reflected in the House committee report, that the trial 
judge advocate a s  well a s  other legal personnel be appointed by the Depart- 
ment rather than by command. That Department alone should have the re- 
sponsibility of recruiting, training, and making available legal personnel. The 
matter of prime importance, in the view of this association, is that the prosecutor 
be a lawyer and be selected from the Judge Advocate General's Department- 
not that  in  the particular prosecution he be designated by the Dedartment. 

That  personnel serving on the conrt as  lnw nlembers or before the court as' 
trial judge advocates and a s  defense counsel should be lawyers seems not even 
open to question and this was expressly recognized in the Honse committee 
report. I t  is  pure fiction to presunle that Army olficers generally are  sufficiently 
learned in the intricacies of the law to ptactice law in the Army. So to presume 
is a s  untenable a s  to hold that by virtue of his Army commission and having 
been exposed in a general way to the problems of command every juclge advocate 
is presumed to be competent to have entrusted to him the direction of troops 
in combat. 

In  the report of the House committee recognition was given to the fact that 
officers not members of the Judge Advocate General's Department would no 
doubt if membars of the bar of a Federal court, or of the highest court of a 
State or Territory, be entirely competent to serve in legal capacities within the 
Army. I t  should not be contended that legal functions must in every situation 
and without any exceptions be performed by juclge advocates. Many thousand 
lawyers served in the last war in most of the arms and services. I t  is  sub- 
mitted only that assignments involving anything approaching full-time legal 
services should be filled by members of the Judge Advocate General's Depart- 
ment. Utilization of other available legal talent for the performance of legal 
functions in isolated cases where full-time devotlon to legal matters is not 
feasible or desired could readily be accomplished by detailing such oficers to the 
Department with its approval, IU particular cases, as  arailable and needed. 
Application of the test suggested by the House committee as  to minimnm quali- 
fications in the selection of nonjuclge advocate officers for such detail would 
greatly improve the quality of the professional duties so performed. 

I t  is proposed by the Bar  Association Committee that the law member be 
actually present throughout the trial and that his rulings on legal questions ex- 
cept a s  to the sufficiency of the evidence be binding on the conrt. Out of 812 
judge advocates, SO8 faror  this. 

A matter of vital importance, in our opinion, is the size of the Judge Advocate 
General's Department insofar a s  it  is to be composed of ofncers of the Regular 
Army regularly assigned to and qualified to act as  niembers of that Depart- 
ment The Amerirarl Bar Association Committee specifically recommended a 
substantial enlargement of the Arms's legal department including an increase 
in the  number of technicians in  the administration of the Army system of 
justice. I t  stated in par t :  "The witnesses before our committee were almost 
unanimous in this general recommendation. Almost all said that  they observed 
a real need for more lawyers in the administration of the Army system of 
justice. The Judge Advocate General's Department needs more lawyers, more 
clerks, more reporters, and more statisticians * * * we make the general 
recommendation for substantial enlargement of the Department." We concur in  
that  opinion. 

All b i ~ t  16 of 808 juclge advocates voting favor substantial erilarge~nent of the 
Department. We believe that out of a total of 50,000 oificers in  the Regular Army 
700 to 800 should by statute be members of the Judge Advocate General's Depart- 
ment. This number will necessarily be supplemented from time to time by AUS 
and Reserve officers on acLive duty for purposes of training and to fill obvious 
gaps in personnel of the Department. 



We recommend also a departure from the present system in which the Depart- 
ment has no enlisted personnel of its own. We favor revision of the system to 
permit and require the establishment of a corps of enlisted specialists within the 
Judge Advocate General's Department. Court reporters, clerks, and many other 
of the 'enlisted personnel directly concerned in the performance of the mission of 
the Department require special training. To provide such training should be the 
Department's responsibility. And personnel so trained should remaill available 
for disposition where they can best assist in the performance of that mission. 

I t  is important also that the Department be so situated within the organizational 
scheme of the War Department and of the Army that  i t  may effectively perform 
its mission. I t  should be responsible a t  most only through the Chief of Staff- 
and through no other officer o r  officers-to the Secretary, or the Under Secre- 
tary, of War. I t  shonld be headed by a n  officer of such rank a s  will be com- 
mensurate with the responsibilities properly pertaining to the chief legal and 
judicial officer of the War D e ~ r t m e n t  and of the armies in the field. I t  is not 
contended that it  is feasible w ~ t h i n  the War Department and the Army to follow 
any system other than one in which the law department is an agency sdord ina te  
to-though advising-the Chief of Staff and his subordinates in legal matters. 

I t  is teaslble to Invest The Judge Advocate General with such rank that he is 
not junior to the Assistant Chiefs of Staff. We recommend, accordingly, that  The 
Judge Advocate General of the Army by statute hold thesame rank a s  is normally 
slccorded in peacetime and in war to the four generals on the War Departme't 
General Staff. He should in time of war be a frill general; in peacetime, under 
present conditions, he shonld be a lieutemnt-general. 

A related, but important, problem is that as to the manner of selection and 
promotion of officers assigned to the Judge Advocate General's Department. We 
a re  aware that current recommenc~t ion~  for a new promotion law contemplate 
the continuance of a separate promotion list for officers of the 31edical Depart- 
ment and for chaplains. The establishment and continuance of such separate 
promotion lists for medical officers and chaplains is not without good reasons. 
Tt has been stated of them that  officers for these corps are  all  appointed from civil 
life. Because of the additional education required they are  appointed in  an 
advanced grade. Being specialists the) cannot be nsed in other positions and are  
therefore not transferable to other branches The Judge Advocate General's De- 
partment, too, is a corps of officers who a re  members of a profession requiring 
additional academic preparation. Although commonly in demand for adminis- 
trative positions in other branches i t  is unusual indeed that  a judge advocate is 
transferred to another branch, particularly to one of the arms. 

The caliber of performance of the Depart~nent's mission must directly depend 
upon the caliber of its officers. The Department has in the past been fortunate 
enough to obtain and now to hold the services of some distinguished lawyers. 
But the difficulty of obtaining for the Regular Army lawyers in sufficient num- 
ber and with proper educational background and professional ability and acumen 
has  already become only too obvious. The monetary rewards offered by the 
Regular Army are to the outstanding young lawyer simply not conlparable to 
those in private practice. There will always be a few of great ability who be- 
cause of an innate desire to be of public service, or to  be of the Army, can 
be counted upon to join and remain a part of the corps of regular judge advo- 
cates. But the Army must offer more than a degree of economic security. If 
the Army is to obtain and hold outstanding lawyers it must provide for a corps 
of officers in which advancement is  dependent primarily a t  least on relatire 
merit among the fellow-members of the legal profession. 

The bar associatiorl committee has said on this point: "In order to overcome 
t h e  difficulty of securing and holding trained lawyers in the Judge Advocate 
General's Department in time of peace. it  is specifically reconmended that they 
be afforded the same pririleges regarding promotion as  is  now afforded to the 
other professions whose personnel a re  a t  present on a separate promotion list and 
that  necessary legislation to  effect this be initiated without delay, in order that  
the proposed enlargement of the Department may be coordinated with these new 
privileges." Of the 796 judge advocates expressing a n  opinion on this question 
758 are in favor of, and only 38 opposed to, a separate promotion list on all 
terms like that  available t o  the Medical Corps. 

Another of the proposals advanced is that  qualified enlisted men be eligible 
to membership on general and special courts martial. The House committee 
recomlmended that the Congress a t  least consider amendments to  provide t h a t  
when charges a re  brought against enlisted men for trial by special or general 



court martial they be given the light to demand that  up  to one-third of the 
membership of the court be enlisted men and from organizations other than 
that  of the accused and the accuser. 

The bar association committee, while recognizing that  there is a sharp divi- 
sion of opinion on the subject, was of the opinion that  "Qualified enlisted men 
should be eligible to serve a s  members of general and special courts martial and 
should be appointed thereon to the extent that in the discretion of the appointing 
authority, i t  seems desirable to do so." I t  was felt that some improvement of 

- the morale of the enlisted men might result from such a n  innovation. I t  was 
found that commissioned ofEcers generally are  divided a s  to the desirability of the 
proposal and that a preponderant majority of the enlisted men favor it. OppP 
sition was based on the contention that since the movement of qualified men in 
the Army is upward the appointment of enlisted nxen will lower the quality 
of the  courts and give rise to personal antagonism and recrimination in Army 
units when enlisted men participate in  the conviction and sentence of their fel- 
lows. I t  is suggested also that under a system where military justice is domi- 
nated by command enlisted men giving thought a s  to the precariousness of their 
status as  noucommissioned officers might be more prone than officers to follow 
the supposed wishes of their c o w a n d i n g  officer relative to convictions aud a s  to 
sentences. 

Of the 783 judge advacates expressing an opinion 563 are  in  favor and 220 
opposed, many of them veheinently. Many subiuitted qualified replies expres- 
sing no enthusiastic belief that  placing enlisted men on courts is a panacea. 
The poll reflects, we think, a dispositioll to faror -testing out, a t  least in a 
limited way, the possibilities of utilizing qualifie? enlisted men in enlisted 
men's cases if the Congress thinks farorably of the prop'osal. We feel that 
this question has been improperly confused with the claim, apparently often 
justified, that  in the administration of the military justice system there has 
been discrimination in favor of officers. We feel that this latter problem is 
one which will fade into insignificance under a truly judicial system of Army 
justice. Most of the judge aclvocates in World War I1 eutered this war a s  
enlisted men. They know how enlistetl men think. They doubt that enlisted 
men generally would prefer to be tried by other enlisted men. They feel confi- 
dent that by and large trial by officers will produce a souuder and fairer result. 
R e  feel that  any seutiment now current favoring enlisted inen on, courts 
sterns largely from the inisfortunes of enlisted nlen who were convicted by 
courts martial. As to those it  is  not seriously urged, we understand, that inno- 
cent me14 were often convicted. The real dificulty lies in the sentences which 
were "frequently excessively severe and so~netilnes fantastically so." The 
remedy is not so much to change the pet%onnel of the courts ns to1 elimiuate 
any possibility of con~inaud domination and by the creatiou of a sound judicial 
system to Beep the sentences down to a realistic plane. 

Another cause of criticism of tlie present system is that a colnmanding officer 
may lawfully-and often does-reprimancl melribers of a court martial. The 
House committee unqualifiedly recommended that aineudments be adopted 
to prohibit the censure, repriniaud, or admonishing of any member of a court 
martial by any authority who has appoiuted a general, special, or summary 
court with respect to the findings or sentences adjudged by such court or other 
exercise of his .judicial responsibility. The Bar  Association Committee recom- 
rneucls that the manual contain a n  express prol~ibition wgaiust tlie reprimalid of 
the court or its nlembers in any form. I t  is significant that the members of 
this association a re  of the opinion, 860 to 82, that  snch reprimands should be 
expressly prohibited. 

I t  is also complained of that it  should be an offense to attempt to influence 
members of a court or the appoiuting or reviewing authority. The Bar Associa- 
tion Committee, convinced that  in inany instances commanding officers who 
selected the members of the court made a deliberate attempt to influence their 
decisions, has correctly stated that  the Courts Martial Manual should contain 
a statement that it is the dnty of the court to exercise its own judgment in impos- 
ing sentences and that  it  should not pronounce sentences which i t   know.^ to be 
excessive, relying on the reviewing authority to reduce them. And it  further 
correctly states that the manual "should provide that i t  is improper and unlaw- 
ful for any person to attempt to influence the action of a n  appointing or review- 
ing authority or the action of any court martial, general, special, or summary, 
in reaching its verdict or pronouncing serltellce, except persol~s connected wit11 
the woqk of the court, such a s  members of the court, attorneys, and witnesses; 



and this prohibition should be made expressly applicable to the appointing or 
reviewing authority. I t  should be stated that  any violation will be considered 
conduct of a pature to  prejudice military discipline and to bring discredit upon 
the military service in violation of article of war ninety-six." $'his association. 
860 to 82, agrees. 

A still further proposal is  that there be vested in general courts martial authority 
in officer cases to adjudge loss of co~nmission and reduction to the ranks. The 
bar association committee recommends authorization for such action in time of 
war. This association, 517 to 265, concurs. 

I t  has also been suggested that i t  be provided that officers may be tried by 
special, a s  well a s  by general, courts martial and that such special courts have 
power to dismiss the officer from the service. The bar association committee 
recommends this change. This association, 604 to 199, agrees. 

The association invites this committee's special attention to the recommenda- 
tion of the American Bar Association committee that a board of officers be con- 
stituted to consider other advisable changes in the Articles of War and in the 
Manual of Courts Martial and that  such study be a continuous process so tha t  
further changes may be made as  the need for them appears to develop. The 
law should be a living thing. The ininor changes over the last quarter century 
failed by f a r  to reflect the changed conditions and the new problems. This asso- 
ciation strongly favors such continuing study with annual reports to the President 
and to the Congress. 

The association wishes to express its appreciation for the opportunity extended 
t.o i ts  spokesman to appear before this committee to report its views and recom- 
n~endations. It will follow with interest the course of the current hearings and 
will study in detail the testimony bresented. Now that we have reverted to 
civilian practice we a r e  again a group of busy lawyers. We believe, though, 
that  the sense of dutFwhich prompted so many of our members, many beyond 
the accepted age for military service, to place their time and their talents a t  the 
country's disposal in  time of war can be counted upon to the extent deemed 
helpful by the Congress to cooperate with this committee and to serve i t  in any 
role in the legislative process of determining first the broader questions pertinent 
to a decision as  to the general nature of the changes now to be effected in' the  
military justice system and then in the laborious task of devising proper text 
to mold the existing law into a better statutory basis for a sound system of 
justice for the military. 

We respectfully request the opportunity of filing with the committee in writing 
from time to time such detailed comments and recommendations a s  may appear 
appropriate from the course of the preceding testimony and that which is to 
follow. In turn the association assures the corpmittee that  such know-how a s  i ts  
members have developed in the daily use of the preserit system in wartime is a t  
t]le disposal of the Congress and that  i t  will welcome the opportunity to be of 
service in  the formulation by this committee of the much-needed changes in the 
present system. 

I Mr. Born. We do not propose or suggest that we outline or present 
at this time any detailed text for adoption. We think that the first 
task is the determination of what principal changes must be adopted 
and from a consideration of that question will come the problems 
of detailed drafting, which, of course, involve a great deal of labor. 

We have followed closely two broad investigations into this sitna- 
tion. We hare examined very carefully the report of the coinn~it~tee 
of the American Bar Association, which was a committee nominated 
by that associa.tion and appointed by the Secretary of War to make 
an exhaustive study of the military just,ice system. 

We have also examined with great interest and care the report 
made by a special comipittee of the House Military Affairs Corn- 
mittee, in 1046, covering the same general situation. 

I t  becomes perfectly obvious, based on their conclusions and on the 
results of a poll of our members, that some changes must be made 
and the only question as to which there can be difference of opinion I 
take it is as to what changes are to be made. 



The first and most important question, which goes to the heart of 
the entire situation, is the relationship between military justice and 
command. The American Bar Association committee felt very . strongly, and so reported, that the function of command in relation 
to military justice should be limited to the preferring of charges 
and to the designation of a prosecutor to try cases before courts. 
They felt definitely that the command responsibility was satisfied a t  
that point and from that point on the problems were legal or 
judicial and that the entire handling of the matter from that point, 
except for mitigation or clemency by the appointive authority imme- 
diately after the trial, should be vested in a judicial system and that 
the Judge Advocate General's Department was such a judicial sys- 
tem, a t  least i t  was the basis of such a system if properly expanded 
and modified and improved to take care of the real problems. 

The opinion, based on so much investigation by the American Bar 
Association comnlittee, is so definite and so convincing on that that 
we simply refer to  it. 

The substance of the results of the con~mittee's report on that all- 
important question and of recominenclation 1 in the report of the 
House committee filed in 1946 is in substance the proposal No. 1 which 
was included in our poll and the qnestion as put to our members on 
that is as to whether they did or did not favor the adoption of the 
proposal that there be a tctal separation of appointing and reviewing 
authority from command; that the Judge Advocate General or an 
o6cer deputized by him at  the Army or lower level appoint general 
and special courts martial; that the power of the commanding officer 
be limited to the appointinent of the trial judge advocate and to refer 
charges for trial with power to disapprove findings and sentence or 
to mitigate, but with no power to order execution of the sentence 
prior to approval by the Judge Advocate General or his representa- 
tire. That was the first proposal submitted to onr members. 

Mr. ELSTON. And that is-as to both general and special courts 
martial P 

Mr. BOYD. As to both general ancl special, and I would like to make 
i t  clear that all of our comments, which niight be thought to refer 
generally to general courts martial refer to special courts martial 
also. It is our view that the dividing line in military justice is not 
between the general and special, but between the summary ancl the 
special court mavtial; that the special court martial should be assim- 
ilated to the general court martinl, with greater accessibility, of 
course, of specla1 courts, smaller nunibers, and lesser jurisdiction, 
but in all other respects, i iduding the p~oposition that it should be 
a court of record and its decision subject to review, just as in the case 
of a general court martial- 

Mr. ELSTON. you see no objection, do you, to the commanding officer 
having complete control over the preliminary investigation and the 
1)repaFatioa-of charges? 

Mr. BOYD. NO, sir. I think that is his function. 
Much has been said about the necessity of the command enforcing 

discipline, that that is his problem. That is perfectly correct. We 
think that it is essential for the performance of his function, that 
he investigate charges and decide for himself whether he will prefer 
the charges and cause them to be tried, and in turn probably also at 
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the close of the trial to  mitigate, by filing what is in effect a late 
l~olle  pros, but that  i t  stops there. 

Mr. ELSTON. YOU see no objection, do you, to the commanding officer 
appointing the trial judge advocate. 

Mr. BOYD. NO, sir; provided that  officer is appointed from the 
Judge Advocate General's Department. H e  should be recruited, 
trained, and made available. 

Now, on this basic proposition we had 774 clear answers yes or  no. 
I n  all of our questions we had some qualified answers and some - i? es tions were not answered, but out of the replies that  came in 774 o cers 
made categorical answers and of those 774, 703 were in favor of tha t  

from conlmand and on1 71 opposed. I n  other words, 
approximately 10 to 1 of the judoe a dY vocates expressing a firm opinion 
on this matter were in favor of h i s  proposed change. 

Mr. ELSTON. Were these officers regular officers, or  were they Re- 
serve and National Guard officers? 

Mr. BOYD. They are all officers who replied. I would suppose, sir, 
that regular officers on active duty would probably not reply to such 
a questionnaire. I n  general and because articularly of the fact tha t  
most of the 2900 during the war were &serve, AUS, and National 
Guard, necessarily that is the group that  has spoken. Even a t  the 
beginning of the war, I think there were something less than 100 
iegular judge advocates. Hence, the very great expansion. 

This association feels that  to have a good military justice system 
it n!~lst not merely in fact be good but i t  must a pear to really give 'I justice, to clispense justice, and so long as any su ~stant ial  number of 
judge advocates, commanders, and particularly enlisted men, which 
is a matter stressed in  the bar association report-so long as i t  is com- 
monly believed, whether or  not justly, that  courts are dominated by 
command and are not true judicial establishn~ents such as the Federal 
civilian courts, then there must be some improvement, there must be 
s w e  change, some change is vital. TVe believe the only way of ef- 
fecting that change is the separation and a t  the point we have in- 
dicated, between command and judicial. 

Our emphasis is on the uecessity of rul establishment which is a 
truly judicial establishment and not one which is clonlinatecl by com- 
mand a t  any level along the may. As a part  of that situation of 
course i t  is necessary tha t  promotions, efficiency ratings, assignments, 
leaves, all of the problems of claily life which relate to judge advo- 
cates, must be within the control of the Judge Advocate General and 
those officers appointed by and operating under him. Just  so lono- 
as was the case in chis last war-as the judge advocate of a partic&r 
command receives his efficiency rating and the question whether he 
or some other officer on the staff is golng to  get the nest promotion, 
when there are only a limited number of promotions available-just 
so long as that  situation exists and SO long as we have human nature 
as i t  is, even a t  what we would suggest would be a rery high level 
among our judge advocates, nevertheless those lawyers are going to 
be influenced to  J certain extent. I f  they are the commander's man, 
if they are going to be his staff, they must t o  a considerable extent 
bend to his wishes. We do not wish to have a situation in which 
judge advocates must bend to the wishes of anything except their 
respect for  the ethics of their own profession and for  the broad 



policies laid down by the judicial department of the Army of which 
they are members. 

Now, the next most important point, of course, in considering 
changes is that set fort11 in the second recommendation of the House 
committee report and dealt with very fully in the bar association 
report, and that briefly is that records of a11 trials by general or 
special court martial not only be reviewed by the Judge Advocate 
General or boards of review or by a judge advocate a t  the Arm or 
lower level b~ l t  that there be power to weigh the evidence. Boar ci' s of 
review could not weigh the evidence in the last war. All they could 
do mas to determine whether there was enough evidence there upon 
which they could uphold the findings below. 

Mr. ELSTON. DO you feel it would be necessary to have a verbatim 
record of both a special and general courtmartial or a narrative 
form, such as a bill of exception, to go to the reviebing board? 

Mr. BOYD. I have felt, sir, that the present system of records could 
be greatly improved and that there could be greater stress on the 
essential facts, r n ~ ~ c h  more like a bill of exceptions, than has been 
the case heretofore. There is a great deal in the record at the present 
time which I suspect is not as helpful as some other material which 
could be in. Certain parts very definitely should be verbatim. 

Mr. JOHNSON of California. Do you think that a reviewing board 
that only read the cold record and doesn't see the witnesses and their 
demeanor under examination is able to as fairly and as impartially 
determine those factual questions? 

Mr. BOYD. AS whom, sir. 
Mr. JOHNSON of California. What? 
Mr. BOYD. Can they determine as well as what other tribunal? 
Mr. JOHNSON of California. As I understand you, the reviewing au- 

thority had the right to weigh the evidence, not only to consider the 
matter of the sufficiency of the evidence. 

Mr. BOYD. I n  this respect, sir. At the present time i t  is my un%r- 
standing that if a man has been convicted and the record comes up t o  
a board of review, the board of review will not upset the conviction if 
there is enough evidence on which the court below could have found the 

- 

man guilty. 
Mr. JOHNSON of California. Well, the theory of that in our s ta te  is 

this, that the jury, if it is a jury, or the trial court, if it is a court case, is 
in a better position to weigh the evidence, having. seen and heard the 
witnesses, than some board sitting up here and only reading the cold 
record. 

Mr. BOYD. That is perfectly- 
Mr. JOHNSON of California. Sometimes a man's testimony when re- 

duced to writing, in my opinion, doesn't truly reflect the convincing 
power that he has a witness. Now, what do you think about that. Do 
you think that that upper board-that is a pretty sweeping power- 
should have the right to weigh that testimony? 

Mr. BOYD. Of course, sir, ~t is limited to releasing the man or reduc- 
ing his penalty. I t  works in his favor. Most of the complaints about 
the present system have been that i t  works againsta guilty man, in pro- 
viding perhaps a greater sentence than was lust. 

Mr. JOHNSON of California. Then, your experience convinces you 
that that is a correct principle to lay down in our courts-martial pro- 
cedure, is that correct? 



I have talked with many members, through the war, of boards of re- 
view and I was very definitely aware of a feeling by them that the rule 
under which they could upset a case only if there was an insufficiency 
of evidence hampered them in accomplishing their true mission. 

I would like to suggest, if I might, that  we make avadable a t  a 
later time before this committee a member of a board of review, or  one 
or  more members, who are expert in that  particular function and could 
give you their personal experience based on the examination of many 
cases. 

Mr. NORRLAD. Referring back to the question asked by the chair- 
man, Mr. Elston, I didn't quite understand your answer with refer- 
ence to special courts. You said, in  the case of the special court, that  
a least part of the evidence should be be put verbatim in the record. 
How are you going to find the dividing line? Won't you either have 
to put in all the evidence or none of it, to make up a record that  a board 
of review could study. 

Mr. BOYD. I would hesitate, impromptu, in this manner, t o  indicate 
what would seen1 to be the best way of handling that  situation. 

Mr. NOI~LAD.  There is- 
Mr. BOYD. I do recognize that  you must have a record of a special 

court, if there is to be a review. We do think there should be a review. 
Mr. NORBLAD. There is a record a t  the present time, you know. 
Mr. BOYD. That  is correct. 
Mr. NORBLAD. Very inaclequate. 
Mr. BOYD. That  is correct, but I suggest only that  that  situation 

should be reviewed by men who have been experts i n  dealing with that  
particular phase. Some change is of course necessary. 

Mr. ELSTON. Mr. Boyd, if you are going to give a reviewing court 
the power to set aside a conviction on the ground that  it is against the 
weight of the evidence, the court obviously would have to have a cola- 
plete record in  order to make a determination. 

Mr. BOYD. On that  point, that  is right, sir. I f  that  were the issue, 
that would be so ; yes, sir. 

Mr. ELSTON. SO that  in all cases, if you are going to clothe a review- 
ing authority with that power you would have to provide a verbatirn 
record of both general ancl special courts-martial hearings. 

Mr. BOYD. That  is true, where the issne is innocence or guilt. I n  
many of the cases, of course, the problem is whether it is excessive. 

Mr. JOHNSON of California. Mr. Chairman, could I make a comment 
there ? / 

Mr. ELSTON. Yes. 
Mr. JOHNSON of California. We have a provision out where I live 

which is something like this : I n  the event of an appeal from a police- 
court judgment, the judge sets out what transpired. There is no  
reporter present in  the court. The  prosecuting lawyer and the defense 
attorney are allowed to submit what they think is a correct statement 
of the facts. 

Mr. BOYD. That  is right, sir. 
Mr. JOHNSON of California. And the judge finally resolves, from 

those two papers, what he  thinks is a correct statement. Now, could 
that he handled in the judge qdvocate's department in  the same 
manner? 

Mr. BOYD. I think that  court be done, which ~ o u l d  a ~ o i d  the neces- 
sity of transcripts in a great niany cases. 



Mr. &DAY. YOU feel that  a reviewing a ~ ~ t h o r i t y  would be able to 
really get a correct impression of what transpired, unless he would 
get a Q and A transcript of the testimony. 

Mr. BOYD. That  is the ideal way. The o d y  problem, I take it, is 
coulcl that  in any way be shortened, to decrease the amount of personnel 
a t  the lower level, particularly in  the cases as t o  which there is no real 
issue. 

Mr. KILDAY. We used to always send a narrative statement of the 
facts, in my State. Frankly, I have never been able to get much of an 
impression out of a narrative statenient. 

Mr. Born. That  is right. 
Mr. KILDAY. Whereas if the Q and A transcript goes up i t  would 

be possible, if the reviewing authority so desired, to have some unat- 
tached board reduce such portions as they wanted to a narrative, but 
they could always refer back to the Q and A transcript. 

Mr. BOYD, With really legzll pel.sonnel handling. the courts, this 
situation I think could be simplifiecl. The problem 1s accentuated by 
the fact that a t  the special court-martial level a t  the present time very 
often there are no lawyers present at  all. 

Mr. ELSTON. Perhaps that  can be solved by providing that  the 
defense counsel as well as the Judge Advocate would have to approve 
the narrative statenient. 

Mr. BOYD. Yes, sir. 
Mr. ELSTON. I f  there was any objection to it, obviously a reviewing 

court couldn't pass 011 the weight of the evidence. 
Mr. BOYD. That  is right, sir. 
Mr. KILDAY. I f  they had a c~nfl ict ,  the law member would settle i t  

or what ? 
Mr. E r s r o ~ .  Perhaps in view of the conflict, the entire court might 

have to  settle it. 
Mr. BOYD. I suppose M L I C ~  in the way we settle bills of exception. 

Yon call the judge in as a referee, if you can't get together on it. 
Under this situation you would have a law member. I f  you have 

a law member available, he is accustoinecl to clealing with both sides of 
that fence and shonld be able to get such a record as will prevent the 
question above. A t  least i t  will be a great deal more feasible than 
it woulcl be at the present time, with no lawyers about the courtroom. 

Mr. EI,STON. U 'h~ t  I fear is that if you coilfine i t  to the law member 
he might have a different viewpoint as to the weight to be given to 
evide'nce than some of the other members of the court and there might 
be a divided verdict. Some members might feel that they should 
decide the case on certain evidence. Others might feel they wanted to 
decide i t  on other evidence. The law member hinzself wouldn't know 
what was in the mind of each member of the court, unless the entire 
court passed on a disputed bill of exceptions. I don't know how you 
wodd  get an accurate record before a reviewing court. 

MI-. BOYD. I w o ~ l d  like to suggest, in view of the intense interest 
of the committee on this particular point, that we have prepared by 
one or  inore oficers pnrticularly interested and familiar with this 
particular aspect a supplemental report to go into your record. 

Mr. EI,STON. All right. We will be glad to have it. 
Mr. JOI~NSON of California. Just  recently the Supreme Court of the 

United States toyed with that question, when they had the portal-to-. 



portal case. Two justices took a referee's findings absolutely and the 
rest of the court disregarded them. 

Mr. Boy~ . 'Th i s  second proposal, of which this discussion was a 
part, of course goes broadly to the question of review and proposes 
that the authority to set aside findings and sentence and to order new 
trial, and also power to reduce the sentence, be vested iii the Judge 
Advocate General or boards of review within his jurisdiction. The  
expression of opinion by our members on that was 754 in favor as 
against 36 opposed. I n  other words, of our officel.s expressing views, 
20 to 1 were in favor of such a system in place of our present system, 
modifying the present syst,em. I have discussed the two big points as  
to which there seems to be any real difference of opinion. The other 
points are much simpler and there could not be, i t  seems, great differ. 
ence of opinion. 

First, the trial judge advocate, the defense counsel and the law 
member should be lavyers and members of the Judge ildvocate Gen- 
eral's Department. They should be proviclecl by the legal department 
of the Army. TJnless we have that, we simply have nothing to work 
with. 

The law member should be present throuphout the trial and hi3 
decision on all queetions other than sufficiency of evidence should be 
binding. H e  should be the legal man, the lawyer, the judge on the 
court. 

There should be and must be substantial enlargement of the Judge  
Advocate General's Department. I f  you had 2 hours, gentlemen, I 
could talk to you about the needs of that. I have observed that  
throughout the world, in every theater during the war, as well as  in  
the office here in Washington. There just are not enough lawyers to4 
do this job. One couldn't run a law office or the legal department 
of a corporation with the basis that the Army now has of obtaiaing 
lawyers of proper celiber. There must in my opinion be set up a real, 
honest-to-goodness law department. You have the basis of it there 
now. You have some fine officers in the Regular Army. You have 
the start to do i t  with. But that is being depleted. The  officers are 
fading out of the picture, due to age, physical disability, and the 
greater economic awards outside. You do have, though, the nucleus 
with which to work. The oflicers now in charge of that departmenl, 
if given by you the basis-it may not be a par t  of this bill, i t  may have 
to be worked in with other bills in which your entire committee is 
interested-can provide the officers to do the job. Gix-e them proper 
rank. Create a separate pronlotion list, the same as applies to the  
Chaplains Corps and the Medical Corps. The situation is the same. 
Special civilian trnining is the basis of those lists. That  is the basis 
of a separate judge advocate list. The Judge Advocate General 
should be responsible directly to no officer in the War  Department 
except the Chief of Staff. H e  should not be subordinate in rank or 
ppsition to the G7s on the General Staff. H e  should be responsible 
directly to the Chief of Staff and to the Secretary or Under Secretary 
of War. Anythi i~g which keeps him in rank or  position subordinate 
to them hampers that  department in accomplishing its real mission. 

I n  my opinion, the Judge Advocate General of the Army in peace- 
time, if the 4 G7s are lieutenant generals', should be a lieutenant general. 
I n  wartime he should be a full general. H e  should have the rank, so  
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that he can go out into the civilian law offices and bring in the lawyers 
whom you would like to have defend your clients' interests. You 
cannot do that now. It was done in wartime to a limited extent be- 
cause you had the pressure of war and lawyers gave up substantial in- 
comes to come in and do it. With very minor exceptions, you cannot 
do that in peacetime. 

As to enlisted men on courts', let me say very briefly our association 
says, two to one, "Try it on, if the Congress thinks it is a good idea." 
We are not enthusiastic about it. We think that the emphasis of ell-- 
listed men on the courts is really because guilty men generally have 
received excessive sentences. If you have a judicial system which 
keeps their sentences within reasonable range, then the need for the 
alleged need of enlisted men will not be present. However, we say, 
"try it on, and if there is strong feeling for it," provided it is limited to 
qualified men. And there are qualified men. There are lots of diffi-a 
culties with it. We believe i t  should be limited also to cases where the 
accused is an enlisted man and he wants enlisted men on the court. 
We doubt that many enlisted men will want enlisted men on the court. 

We think little need be said on the question of reprimand and on 
influencing the court. At the present time command may and does 
deliberately reprimand courts. That is a shocking thing. It was a 
shocking thing to me when I first ran into it in the Manual for Courts 
Martial, when I first read it. I think it is shoclring to any lawyer, that 
command can really tell the court by indirection what it should have 
done and what i t  must do in the next case. 

As to influence of the court, nothing need be said. They should not be 
influenced and they can't be influenced if they are put in any separate 
judicial system. 

Now, I appreciate your bearing with us. Our associ~tion is defi- 
nitely interested in this picture. We are all back now in practice. We 
are busy lawyers. We are back trying to practice law for our clients. 
But we do have 2,000 men, over a thousand of which have been suffi- 
ciently affirmatively interested to fill out this questionnaire. Many of 
them were sufficiently interested to write detailed letters, in which they 
have many gripes about the system. They have many suggestions to 
make it b,etter. We and they are proud of the Judge Advocate Gen- 
eral's Department. We think it is an excellent department. We all 
went into it of our own choice. None of us were drafted into that 
department. We served with it. We want to make it better. We think 
the scale, when compared with civilian justice, is in favor of Army 
system, but the Army system is not good enough. It is not as good 
as i t  can be. We want to help you,. by providing men who can draft 
or conduct analyses or studies on any particular subjects or in any 
other way that we can be of assistance to you. We would like you to feel 
free to ask us to file any additional material which you think may be 
helpful to you, as time goes on. 

Mr. ELSTON. Mr. Boyd, we appreciate very much your coming here 
and particularly appreciate the fact that you represent men who have 
had actual service in court-martial cases. Your statement will be of 
great value to the comniittee. If you have anytlling additional to add, 
we would be very glad to have it. 

Mr. BOYD. Thank you very much for your courtesies. 
Mr. KILDAY. Mr. Chairman-Mr. Boyd said that he would make 

available to this committee one or more men who had served on boards 



of review. I think that m~oda be very helpful to bring to our atten- 
tion specific remedies. , I don't think we ought to tear up the whole 

' court-martial system. These men who have served could point out 
specific remedies in the application of the lam. 

Mr. BOYD. I may say that has been done over a period of years. 
Most JA7s have made recommendations while they have been serving 
for instance as to how you could improve the manual and SO on. 
Oficers who have served for a long time on the boards of review have 
many definite ideas as to how it can be improved. 

Mr. KILDAY. You can furnish us a few men who have served on 
boards of review and are now out of hhe service? 

Mr. BOYD. Yes, sir. 
Mr. ELSTON. Give their names to Mr. Sinart and we will be glad 

to call them. 
Mr. BOYD. Yes, sir. 

.Mr. NORBLAD. I think, Mr. Boyd, with reference to Mr. Kilday7s sug- 
gestion, i t  would even be more helpful if we had men who served in 
the field as trial judge advocate and as law members of the court, as 
well as those who have sat on boards of review and reviewed the cases. 

Mr. ELSTON. Most of the men in your association have acted in that 
capacity ? 

Mr. BOYD. We have men in our organization who have acted in all 
those capacities. We will be glad to see that they appear before you at 
any time you desire. 

(The committee adjourned to meet April 18, a t  10 a. m.) 

HOUSE OF REPRESENTATIVES, 
COB~MITTEE ON ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Friday, April 18, 294'7. 

The s~bcominittee met a t  10 a. m.. Hon. Cllarles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. We will call General Hoover a t  this time. 
General HOOVER. Yes, sir. 
Mr. ELSTON. Genefa1 Hoover, will you state your full name and 

your present position, and indicate to the coinn~ittee and for the record 
what your experience has been with respect to court-martial cases? 

General )HOOVER. Brig. Gen. Hubert D. Hoover. I am now As- 
sistant Judge Advocate General, in charge of military justice matters, 
in the office of the Judge Advocate General. 

STATEMENT OF BRIG. GEN. HUEERT D. ROOVER, ASSISTANT JUDGE 
ADVOCATE GENERAL, UNITED STATES ARMY 

General HOOVER. I entered the Army in 1917, in the Infantry. I 
was transferred in the latter part of that year to the office of the 
staff judge advocate of the Ninety-first Division. I served with that 
division throughout the war, most of the time as staff judge advocate, 
but part of the time in the trial of cases. 

After the war, I entered the Regular Army as a member of the 
Judge Advocate General's Department and have served in the Depart- 
ment ever since. 



S~lbstantially all of my ~'ervice in Washington, which covers, r 
should say, 14 or 15 years, has been either as a member of a board 
of review or working with a board of review in the preparation o f .  
opinions or passing upon the opinions. 

It is my duty now to  pass upon the bulk of the cases that  come 
before the boards of review, in  the office of the Judge Advocate 
General. 

During World War  11, I served, in the early days, as a member 
of the board of review here. I then became Assistant Judge Advo- 
cate General, in charge of the branch office of the Judge Advocate 
General with the north African theater of operations, and subsequently . 
the Mediterranean theater of operations. I remained there until May 
of 1945, when I returned to the office of the Judge Advocate General in 
Washington. 

Mr. ELSTON. General, you have given considerable study to H. R. 
2575 and to other bills on the subject of military justice, have you 
not? 

General HOOVER. Yes, sir. 
Mr. ELSTON. I wonder if it woulcln't be well for yon to proceed 

with H. R. 2575, section by section. 
General HOOVER. Very well, sir. 
Mr. ELSTON. And indicate to the coininittee in what respect that  bill 

seeks to  change existing law. 
General HOOVER. Yes, sir. 
Mr. ELSTON. And as yon go along, give us your opinion concer1:ing 

the various sections of the bill. 
General H ~ T - E R .  Yes, sir. 
The first proposed amendment is to article 1 of the Articles of War, 

which covers definitions. The object of the changes is to modernize 
the article, to take cognizance of the present inclusion of women in the 
Army, that is, the WAC'S, and to embrace the units of the Air  Forces 
which have developed distinctive designations. 

I might say that paragraph (e) of article 1 has been added to  define 
the word "cadet." That  word historically means a cadet of the United 
States Military Academy. We have had some difficulty in the past 
because there hare been efforts to construe it as including the air 
cadets, whom we clo not think come within the meaning of the term 
as used in the articles. 

Mr. KILDAY. Where does that  leave the air cadet-as an enlisted 
man ? 

General HOOVER. Yes, sir. 
Mr. K I I ~ A Y .  And what about the warrant officer ? 
General HOOVER. We do not define the warrant officer as an officer. 

We leave him where he is. 
Mr. K~T,DAY. H e  is, then, an enlisted man? 
General HOOVER. H e  occupies a special position. 
Mr. KILDAP. H e  is defined, then, in the act, is he not, that this 

amends ? 
General HOOVER. I n  these amendments, where we intend to include 

the warrant officer, he is named as a warrant officer. 
Mr. ELSTON. What about the flight officer? 
General HOOVER. The same thing, sir. We use that term. For  in- 

stance, in the am~nclment to the one hundred and fourth article of war, 
we use the two terms specifically. 



Mr. KILDAY. But where you do not use it, where does he fall-in 
which classification ? 

General HOOVER. Neither, sir. 
Mr. KILDAY. So every place i t  is ilecessary to cover him he is 

mentioned ? 
General HOOVER. That is right. 
To illustrate, in our provision for the participation of enlisted per- 

sons as members of courts martial, we do not include the flight officer 
and therefore he is not specifically mentioned. . 

Mr. JOHNSON of California. He isn't an enlisted man or an officer? 
General HOOVER. Those terms are not all-inclusive. 
Mr. JOHNSON of California. I know. But suppose we make the pro- 

vision thtit enlisted men may serve on courts martial. I11 what cate- 
gory would flight officers come? 

General HOOVER. It is not inlended that they be made eligible. 
Mr. JOHNSON of California. He could never serve on one, then? 
General HOOVER. That is right. 
Mr. ELSTON. Why shouldn't they serve, General? If you are going 

to have enlisted men serve, why would you exclude warrant officers? 
General HOOVER. There seems to be no particular reason why we 

should include them. I f  I may come to that in a moment, I will expand 
on it. 

Mr. ELSTON. All right. 
General HOOVER. The changes to article 2 are merely in nomen- 

clature. We strike out the term "Armv field clerks, field clerks, Quar- 
termaster Corps," because we no lonier have them, that is all. - We 
add "flight officers." 

You will see that warrant officers are included alreadv in this article, 
and we add flight officei~. 

Those are the only changes. 
That brings us to article 4 : Who may serve on courts martial. The 

article is drafted to permit the appointment of enlisted persons, men 
or women, on courts martial for the trial of other enlisted persons. 
The apopintment is made optional with the appointing authority. 
The restrictions as to eligibility upon officers as they now exist are 
extended to enlisted persons. We have added, as the last sentence, a 
clause previously included in articles 8 and 9 as to the nonelibilitp of 
members when they are the accusers or witnesses for the prosecntion. 
There is no chai1g.e in sense except that any person appointed as a mem- 
ber, wh2ther he is an officer or an enlisted person, wonld be subject 
lo the restriction as to eligibility. 

We did not include warrant officers and flight officers among those 
eligible as members of courts martial, for the reason that there did not 
seem to be any call for it. 

As we conceive it, the appointment of enlisted persons is designed 
not to expand the groups of persons who may be eligible to serve on 
courts martial in order that we shall have an additional reservoir 
of eligibles, but, if we may put i t  that way, the appointment is author- 
ized in deference to what appears to be the public demand for partici- 
pation by enlisted persons in courts martial. 

Mr. JOHNSON of California. Mr. Chairman, could I ask a questiqn 
there ? 

General HOOVER. The thought being that the optional appointment 
of enlisted persons would serve to build up confidence in the courts. 



Mr. ELSTON. Mr. Johnson wanbd to ask you a questioil. 
Mr. JOHNSON of California. I wanted to ask you this question, 

General: Isn't it a fact that in the Judge Advocate General's Depart- 
ment there are a good many warrant officers? 

General HOOVER. Yes, sir. 
Mr. JOHNSON of California. And is it also not a fact that many of 

these warrant .officers are highly and well-trained specialists in pm- 
cedure, a t  least, and in the keeping of records of the Judge Advocate , 
General's Department 2 

General HOOVER. Yes ; that is very true. 
Mr. JOHNSON of California. Why wouldn't that be a fertile field 

for trained men to serve on these courts ? 
General HOOVER. They would be competent. We make no point 

about their competence. They would be competent to sit as members 
of courts martial. 

Mr. JOHNSON of California. Well, it looks to me like, if we are going 
to expand the Department, this committee anticipates, or some of the 
members a t  least anticipate, that there would be a good source of 
material for the very specialized work in which they have been trained. 

General HOOVER. I do not believe that as a rule you will find that 
warrant officers of the Judge Advocate General's Department are 
trained lawyers or graduate lawyers or lawyers admitted to practice 
law. They become experts in the machinery of trials, but I doubt that 
you can classify them or should classify them as skilled lawyers. 

Mr. JOHNSON of California. Well, I was thinking about this: You 
and I were talking about a warrant officer whom me knew that became 
a colonel in this war. 

General HOOVER. Yes. 
Mr. JOHNSON of California. The reason he was able to do that was 

because he had that special training; isn't that kight ? 
General HOOVER. He didn't become a colonel in the Jndge Advocate 

General's Department. 
Mr. JOHNSON of California. Oh, I thought he went up in that 

Department. 
General HOOVER. It was in the line of the Army. 
Now, we do have in the ofice of the Judge Advocate General right 

now an officer of the Regular Army, recently integrated, who was a 
former warrant officer of the Judge Advocate General's Department. 
He studied law while he was serving in his ordinary duties, qualified 
himself as a 'lawyer, and demonstrated his fitness, and he is now an 
officer in the Regular Army in the Jndge Advocate General's Depart- 
ment, but that is exceptional, Mr. Johnson. 

Mr. JOHNSON of California. Would yon compare these warrant 
officers, then, more to the clerk of a court? 

General Hoovxn. Yes, sir. 
Mr. JOHNSON of California. Than you would to a11 officer of the 

court? 
General HOOVER. More to a clerk of the court. 
Mr. ELSTON. Well, General, if we come to the place where we 

include enlisted men on the court, there wouldn't be any reason why 
you should exclude flight officers or warrant officers, would there? 

General HOOVER. For the trial of persons of like grade? 
Mr. ELSTON. That is what I mean. 



General HOOVER. The principle would perhaps carry through to the 
flight officer. I f  he were on trial, you could have a flight officer on 
the court. I think, if you do that, ou should also include members 

Mr. KILDAY. Mr. Chairman- 
9 of the Army Nnrse Corps on courts or the trial of nurses. 

Mr. ELSTON. Mr. Kilday. 
Mr. KILDAY. Of course, you made the point, General, that the in- 

clusion of enlisted men was not for the purpose of expanding those 
eligible to serve on the court, but i11 response to what seems to be a 
public desire that they serve. 

General HOOVER. Yes, sir. 
Mr. KILDAY. And there hasn't been any conlparable expression of 

desire as to warrant officers. 
General HOOVER. That is correct. 
Mr. KILDAY. Of course, he has a mther anomalous status in the 

service, being neither officer nor enlisted man. 
General HOOVER. Yes; that is true. 
Mr. KILDA Y. H e  may be regarded by some enlisted man as an offi- 

cer and by others as an enlisted man, so the psychological effect of 
putting him in there might result more in confusion than anything 
else. 

General HOOVER. I don't, believe that i t  would inspire confidence in 
the ordinary enlisted man who is being tried. 

Mr. KILDAY. Because they don't associate socially with the enlisted 
men. 

General HOOVER. The warrant officer associates with the o$cer, 
rather than the enlisted man. 

Mr. KILDAY. That is all, Mr. Chairman. 
General HOOVER. And I think the enlisted nian would rather have 

what he considers a qualified officer, if membership is going to be 
limited, than a warrant officer. 

Mr. ELSTON. General, had you co~npleted your remarks on this 
section ? 

General HOOVER. Yes, sir. 
Mr. ELSTON. One of the most controversial questions is with regard 

to the service of enlisted men in court-martial cases. H. R. 2575 pro- 
vides that they may serve when i t  is deemed proper by the appointed 
authority. The bill introduced by Mr. Durham makes i t  mandatory. 

Where they are appointed to the court only when deemed proper 
by the appointing anthority, do you feel that that woulcl be sufficient? 
I n  other words, wouldn't that more or less leave it right where it is 
lionT, that enlisted men would serve only when the commanding officer 
wanted them to serve? Certainly, that wouldn't satisfy the enlisted 
man who has been asking that enlisted men serve on the court. 1 
would like to have you give us your opinion about handling i t  that 
way or permitting them to serve where the enlisted man wants them 
to serve. 

General HOOVER. This bill, I think, because of its permissive char- 
acter, allows an experiment of permitting enlisted men to sit on courts 
in the trial of other enlisted persons. We don't know, frankly, how it 
is going to work. The compulsory participation of enlisted persons 
on demand of the acc~~sed might cause trouble. 



My own belief, based on my experience, is that  our whole effort 
~ h o u l d  be to get better material 011 our courts. I don't want to imply 
for  a moment the we cannot get competent enlisted men to sit. Espe- 
cially during time of war, there are any nuniber of competent enlisted 
men. There is no point made there a t  all. 

I should like to make the point that I don't believe we can be as- 
sured that  those enlisted men would be better members than officers 
would be. So  the best that  we can do will be to get men who are as  
well qualified as those who are now qualified to sit. 

Now, starting from there, I believe that in compulsory participa- 
tion there is a serious danger to the morale and the discipline of the 
Army. The danger lies in the possibility that  the conipulsory inclu- 
sion of enlisted inen on courts will be an implicit declaration that  
officers are not fair  and are not competent. The natural result will 
be a clevage between the officer and the enlisted man on the court. 
I f  you want to put  i t  that way, there would be a danger of an ex- 
aggeratjon of the so-called caste situation, which I think would be bad 
for  everyone concerned. I don't know that that  would happen. I 
think we can try i t  and see. But  I think there is a serious possibility 
that  it would happen. 

Another consideration which comes to me is that the ordinary en- 
listed man who is selected for court-martial duty will probably be one 
of noncommissioned grade, because of his capacit and his experience. 
I think that  the enlisted man who is being trie B is due for a pretty 
serious disappointment, when he gets his sentence, because I really 
think that the noncomniissioi~ed officers will be harder with respect to 
punishment than officers will be. 

Mr. ELSTON. I f  i t  is optional with the accused to either have them 
on Lhe court or dispense with them, he would know that  and would 
take that  chance in asking for them. 

General HOOVER. Yes, sir. As far  as the severity of sentence is 
concerned, I think he would soon stop asking for them. I don't know, 
but I think it is a possibility. 

Mr. ELSTON. Isn't i t  a fact that the caliber of the enlisted man a t  this 
time is somewhat higher than i t  mas before the war? 

General HOOVER. Oh, unquestionably. Unquestionabl~, the educa- 
tional qualifications are higher. 

Mr. ELSTON. And if we should come to the place where we have 
compulsory military training and persons are required to serve i11 the 
Army for a time, the caliber would perhaps be still further increased? 

General H o o m .  Yes; I believe that  is so. 
Mr. ELSTON. And during wartime, where you have conscription, 

you have a great many able lawyers who are serving in an enlisted 
capacity who would be very useful-as members of a court. 

General HOOVER. Yes, sir. I have no doubt that  that  is so. , 
Mr. ELSTON. Of course, some people believe that you enlarge upon 

the caste system where the court consists entirely of officers; that  if 
you made i t  optional with the accused to select enlisted men-a minor- 
lty always-that that  would tend to correct the situation, rather than 
aggravate it. Do you feel i t  would aggravate i t ?  

General HOOVER. We must theorize on that  thought, but it is my 
own view that  the danger of increasing the clevage, if there is one, 
is a real danger. 



Mr. ELSTON. Did you have a question, Mr. Durham? 
Mr. DURHAM. Yes. 
General Hoover, you said that you had integrated a warrant officer, 

I believe, into your Departn~ent. 
General HOOT'ER. Yes, sir. 
Mr. DURIIAM. Recently ? 
General HOOVER. Yes, sir. 
Mr. DURHAM. You said he had qualified. How did he qualify- 

through his service or did he take a bar examinaticn? 
General HOOVER. He was a Re ular Army warrant officer. While 

he was serving in the Regular &my he went to night law school, 
graduated, obtained a degree, and passed the bar of the State of Mass- 
achusetts. He has been on Judge Advocate General work during all 
of the war. He has never practiced in civil life, but during the war 
he has been on Judge Advocate General work. 

Mr. DURHAM. That is all. 
Mr. ELSTON. YOU may proceed, General. 
Mr. SMART. Mr. Chairman, a t  this point I would like to offer for the 

record a telegram which I have received from the War Veterans' Bar 
Association, which m7as represented in yesterday's hearing by Mr. 
Arthur E. Farmer. I don't know how extensive a poll they have made. 
They have made a post-card poll of enlisted men, with the following 
result : 

Post-card rote  4 to 1 for enlisted men eligibility. 
Mr. ELSTON. All right, that will be received and placed in the record. 
(The telegram referred to is as follows :) 

XEW PORK, N. P., April 17, 1947. 
ARTHUE E. FARMEB, 

Cure Robert W. Snznrt. 
House Conmzttcc O R  drrned Services, 

Wasl~ington, D .  17.: 
Post-card vote 4 to 1 for enlisted men eligibility. 

MYMN SULZBEGEB, Jr. 

Mr. SMART. Mr. Chairman, I would like to make one more obser- 
vation before you leave this section. 

Mr. ELSTON. We will be glad to have it. 
Mr. SXART. I think that the War Department is, perhaps not in- 

tentionally, asking for a great deal of trouble, with the present wording 
of this section, "When deemed proper by the appointing authority," 
concerning enlisted men on courts. I f  you leave that provision in there, 
as i t  now stands, every enlisted man who goes np for trial, thinking 
that he is entitled to have some enlisted men on the court and who are 
not appointed on the court, will certainly feel that he h'as been done 
an injustice. I think that the cleavage should be made clear, either 
that there should be an option or that the commanding general or the 
ap ointing authority has no authority to put enlisted men on. 

general HOOVER. I am sure the Department contemplates that if ail 
enlisted accused wants enlisted persons on the court, he may ask for 
them, and that would be one situation in which the appointing author- 
ity would appoint within his discretion. 

Mr. ELSTON. It would be within the power and a~~thor i ty  of the 
commanding officer to  grant his request? 

General HOOVER. Definitely. 



Mr. ELSTON. Or refuse it. 
General HOOVER. Definitely so. 
Mr. SMART. And if he refused it, General Hoover, that would bring 

into focus the very point I make. The enlisted man would feel that 
he had been done a rank injustice. 

General HOOVER. There is a possibility. 
Mr. ELSTON. YOU may proceed, General, to the next section. 
General HOOVER. Yes, sir. 
The changes in articles 5 and 6 are to substitute the term "mem- 

bers" for "officers." It is nomenclature, purely. 
Article 7 is not changed. It pertains to the number of members 

who shall constitute tllercourts. 
That brings us to article 8, relating to the appointment- 
Mr. ELSTON. General, before you get to article 8, I would like to 

ask you a uestion about section 6. 
53 General O O ~ R .  Yes, sir. 

Mr. ELSTON. Referring to the qualifications of the law member the 
bill uses these words: "Admitted to practice in a court of the judicial 
system of the United States." Isn't that language a little vague? 

General HOOVER. I think I have perhaps confused you. I am refer- 
ring to article of war 8, rather than section 8 of the bill. Article 8 is 
what you are referring to now? 

Mr. ELSTON. Yes, that is right. 
General HOOVER. Yes, sir. May I have your query again, Mr. 

Elston? 
Mr. ELSTON. 011 line 22 you use the term, in referring to who shall 

be detailed as a law member : 
A person admitted to  practice iu  a court o f  the  judicial system o f  the  United 

States. 

Geileral HOOVER. Yes, sir. 
Mr. ELSTON. Wouldn't it be better to say, "Who is a member of the 

bar of the Federal court"? 
General HOOVER. The reason for this wording is that a man might 

be admitted in the United States district court and that would make 
him eligible, or he might be admitted in the Supreme Court of t,he 
United States. I believe it is quite possible to be admitted to practice 
before the Supreme Court and not before the district court-not ad- 
mitted generally. 

Mr. ELSTON. Well, if we said, "a member of the bar of a Federal 
court----" 

General HOOVER. That would be all right; yes, sir. That is what 
we mean. 

The designations, in the amendments, of those commanders who may 
appoint general courts martial- 

Mr. KILDAY. Mr. Chairman, at this point may I suggest that the 
General state for the record, so we will have it available on the floor, 
the distinction between general court and special court, as to its 
jurisdiction, power of punishment, and so on, just briefly so we will 
have it in the record. 

General HOOVER. General courts martial h e  those of general juris- 
diction in the Army. They are not limited in theii- jurisdiction with 
respect to persons or offenses, or with respect to punishment otherwise 
authorized by law. The general court martial is composed of a mini- 
mum of five members. 



Mr. KILDA~.  Then a .general court martial is the same as a court 
-of general jurisdiction, in civil practice? 

General HOOVER. Yes, sir. It may be noted that only in general 
courts martial are law members appointed. 

Special courts martial are courts of limited jurisdiction. The pres- 
ent article authorizes the President to exclude from the jurisdiction 
of special courts martial any classes of persons that he deems proper. 
He has excluded, among others, officers and some of the lower grades. 
The maximum punishment which a special courts martial may impose 
is confinement at  hard labor for 6 months and forfeiture of two-thirds 
pay for a like period. The special court martial, in other words, may 
not adjudge a dishonorable discharge or a dismissal. 

Mr. ELSTON. I t  may adjudge a bad-conduct discharge, though, may 
i t  not? 

General HOOVER. We propost., to amend the article to permit them 
t o  adjudge a bad-conduct discharge. 

Mr. ELSTON. NOW, for the sake of the record, what is the difference 
between a bad-conduct discharge and a dishonorable discharge? 

General Hoovrzn. I t  is a little hard to define. The bad-conduct dis- 
charge idea is, frankly, taken from the Navy procedure. It is in 
degree of severity, we think, a step lower than a dishonorable dis- 
charge. Under the discharge review procedures aut,ho~ized by stat- 
ute, under the GI bill of rights, the bad-conduct discharge may be 
reviewed by the Secietary of War's discharge review board, whereas 
a dishonorable discharge cannot be. It is a matter of degree. It is a 
lesser punishment, as we conceive it, than a dishonorable discharge. 
I t s  usefulness would apply particularly to the military-offense type of 
cases, as distinguished from the felony-type cases. 

Mr. ELSTON. Well, for a11 practical purposes, it is about the same 
thing as a dishonorable clischarge. 

General Hoovrzii. There isn't a tremendous ainount of difference. 
Mr. ELSTON. A man who has been discharged dishonorably has 

difficulty, when he goes out to seek a job, in getting a job; and a man 
who has received a bad-conduct discharge has just about the same 
amount of trouble. 

General HOOVER. I think there may be some degree of difference, 
but i t  isn't great, as I understand it. 

Mr. KILDAY. Of wnrse, he has the same forfeiture of his rights as 
a veteran, does he not? 

General HOOVER. I believe that is so. 
Mr. KILDAY. But he forfeits his rights, say, as to'civil-service pref- 

erence, and so on, does he not? 
General HOOVER. Yes, sir, I believe he would suffer those penalties. 
Mr. CLASON. Mr. Chairman. How do you distinguish between 

a felony and a misdemeanor in the service? 
General HOOVER. We don't attempt, to any great extent, to dis- 

tinguish between a felony and a misdemeanor, but when we do we 
classify as a felony that offense which is punishable in a penitentiary, 
which means that it must be punishable by confinement for more 
than 1 year, that is, a year and a day a t  least. 

Mr. CLASON. Then, a special court martial can have jurisdiction 
over similar cases or the same type of cases as a general court martial, 
except as to the limitation on the amount of sentence that is to be 
decreed. 



Genera.1 HOOVER. Yes, sir. For example, take grand larceny, which 
would be a felony in our system because we can give the man up to 
5 years for it. The ch,a.rge alleging grand larceny could be tried by 
a special court martial, but- the punishment that could be adjudged 
would be limited. 

- 

Mr. CLASON. Well, excepting cases where the punishment is estab- 
lished bv law as being life im~risonment or not less than 6 months, 
then yo; can bring theucase bef&e the special court martial. 

General HOOVM. The only limitation in the statute is that you can- 
not bring death-penalty cases before a special court martial without 
the authority of the officer exercising general court-martial jurisdiction. 
For example, striking n superior officer, under the Articles of War 
is a death-penalty offense, but if the officer exercising general court- 
martial jurisdiction thinks that it is not a very serious incident, he 
can refer it, if he chooses, to a special court martial for trial, and the 
maximum punishment in that case would be 6 nlonths' confinement 
and forfeiture of two-thirds pay. 

Mr. CLASON. Well, then, he is in a position, to a certain extent, to 
help a defendant out by ordering a trial before a special court martial. 

General HOOVER. Yes, sir. That has happened in des'ertion cases. 
Soldiers have been gone a long time. There is evidence they in- 
tended to desert when they have absented themselres without leave. 
There are mitigating circumstances. The officer exercising general 
court-martial jurisdiction refers the charges t0.m special court martial. 

Mr. CLASON. This power has not been abused to any extent? 
General HOOVER. NO, sir, I think it has not. In  fact, I think it has 

worked decidedly to the benefit of the enlisted man. 
Mr. CLASON. I assumed that. I mean, favoritism hasn't been shown? 
General HOOVER. NO, sir. I know of zlo such indication. 
Mr. ELSTON. At least, the enlisted men never complained about 

that. 
General HOOT-+.R. I haven't heard of any complaint. 
Mr. ELSTON. Mr. Johnson. 
Mr. JOHNSON of California. I wanted to raise this question, on the 

next section there, where you provide that the law member of a gen- 
eral court must be admitted in a Federal court, or in the highest court 
of a State. Now, some States have very lenient admittance require- 
ments. Out in our part of the country we have a terrible time keep- 
ing out incompetent persons, who used to be admitted by motion. In 
Indiana, I understand, they could at  one time practice before the courts 
of that State without being a lawyer, without having any law training. 
They had that right as a citizen. Do you think there should be some 
change in the wording of that clause, that the mere admis- 
sion to practice in the highest court of a State would qualify n man for 
a general court martial I) 

Mr. ELSTON. Will the gentleman1 yield there? 
Mr. JOHNSON of California. Certainly. 
Mr. ELSTON. I am wondering if the wording at the end of the sec- 

tion "and certified by the Judge Advocate General to be qualified for 
snch detail" wouldn't give the Judge Advocate General the right to 
exclude a lawyer whom he considers unqualified, even though he is 
admitted to practice in a State court. 



General HOOVER. That was one of the important purposes of thtk 
particular clause. Although a man might be admitted to practice law 
there might be other considerations which would impel the Judge 
Advocate General to say that he is not on the accepted list. 

Mr. JOHNSON of California. I mean, there would be no doubt about 
the exercise of that by the Judge Advocate? 

General HOOVER. I shouldn't think so. We visualize the submission 
of lists of eligible officers to the Judge Advocate General, with his ex- 
amination of the list in connection with the records and his determina- 
tion as to whether or not the officers are qualified. 

Mr. ELSTON. General, before we proceed on this subject any further, 
I don't believe you had completed your definition of the various types 
of courts martial. 

General HOOVER. I think that is correct, sir. 
Mr. ELSTON. Will you proceed, then, to define summary courts? 
General HOOVER. I have defined specid courts martial. 
Summary courts martial are composed of one officer, under the pres- 

ent law, and we propose no change. Their jurisdiction is limited to 
enlisted persons. The maximum punishment that they may impose 
is confinement for 1 month and forfeiture of two-thirds pay for a like 
period. 

Mr. ELSTON. IS there any appeal from the summary court convic- 
tion? 

General HOOVER. A copy of the summary court record is sent to the 
staff judge advocate of the officer exercising general court-martial 
jurisdiction over the command ancl i t  is examined by the staff judge 
advocate there. The report of the trial does not contain any state- 
ment of the eviclence. It is a statement of the charges, the pleas, the 
findings, the sentence, and the action of the reviewing authority: 

Mr. ELSTON. And it is subject to reversal? 
General HOOVER. Yes. 
Mr. ELSTON. And modification ? 
General HOOVER. Yes, sir, by the officer exercizing general court- 

martial jurisdiction. 
Mr. RIVERS. Will you yield there, Mr. Chairman? 
Mr. ELSTON. Yes. Mr. Rivers. 
Mr. RIVERS. DO you know whether or not the Navy summary court 

is the same as the Army? 
General HOOVER. I would rather not attempt to compare the two 

because I am not wholly familiar with the Navy summary court. 
Mr. SXART. It is not the same. 
Mr. ELSTON. NOW, General, referring again to article 8, it is pro- 

\+led that the authority appointing a general court martial shall de- 
tail as one of the msmbers thereof a law member who shall be an officer 
of the Judge Advocate General's Department, or an officer admitted 
to ractice. 

&enera1 HOOVER. Yes, sir. 
Mr. ELSTON. I n  that connection, would you state what the present 

policy is in the Judge Advocate General's department with respect 
to the training of men for service in conrt-martial cases? Do you 
have a training school? 

General HOOVER. We do not at present. During the war we had an 
officers7 school, and we also had an officers' candidate scllool, in which 



there were courses of training in these duties. We do not a t  present 
have such a school. 

Mr. ELSTON. Then you have some officers as law members who have 
no more legal training than that which they may have received a t  
West Point, is that correct? 

General HOOVER. That is right. The post schools and the staff 
schools, s~zch as the old Command and General Staff School a t  Leaven- 
worth, had courses in law, but they weren't very extensive, so that 
i t  may be said that officers eligible now to serve as law members may 
not have any considerable legal training. 

Mr. ANDREWS. Will the Chairman yield there for a moment? 
Mr. ELSTON. Yes. 
Mr. ANDREWS. I am rather interested in what they did in wartime 

overseas. I assume the commanding officers took advantage of the 
civilian legal training of various officers, didn't they? 

General HOOVER. .They $id, to a very great extent, as much as they 
could. 

Mr. ANDREWS. They knew which men were lawyers, trained in the 
law ? 

General HOOVER. Yes. 
Mr. ANDREWS. And they naturally took that into consideration ira 

the appointment of courts, I should think? 
General HOOVER. I think it was the general practice to do that. 
Mr. ANDREWS. They had to. 
General HOOVER. I should say it was the general practice. 
Mr. RIVERS. Mr. Chairman- 
Mr. ELSTON. Mr. Rivers. 
Mr. RIVERS. Why wouldn't i t  be desirable for this committee, or 

the War Department, or the President, or somebody to make available 
at some place a school for the instruction of men in this highly techni- 
cal field? I think i t  has been testified here that the training at West 
Point is entirely inadequate-isn't that right? You heard people say 
that i t  is entirely inadequate, for those fortunate enough to get that 
training up there. 

General HOOVER. You mean adequate from the legal standpoint 8 
Mr. RIVERS. Yes. 
General HOOVER. Well, they get some training in law. 
Mr. RIVERS. I mean, i t  isn't a very extensive course, just 1 year at 

1nost. 
General HOOVER. The law course is part of the final year's instruc- 

tion a t  West Point. 
Mr. RIVERS. Don't you think there could be, without a great deal 

of expense, some school instituted at some place, such as Benning 
or some of these permanent installations ? 

General HOOVER. I t  would be possible to do it. 
Mr. RIVERS. And have i t  as an officers7 candidate school. 
General HOOVER. Yes, i t  mould be possible. 
Mr. RIVERS. Wouldn't i t  be desirable? 
General HOOVER. Yes. If  the Department should be materially 

expanded and should we be in need of recruits for the Department 
other than those who come from civilian practice, we might develop 
such a school. 



Mr. JOHNSON of California. Do you not detail men fro111 the Army 
to law schools now ? 

General HOOVER. Yes, we do that. 
Mr. JOHNSON of California. How extensive is that? 
General HOOVER. I t h ~ n k  we have eight officers now attending law 

school. Those men go to the law school for 3 years. 
Mr. JOHNSON of California. Do they customarily take the whole 

course ? 
General HOOVER. The entire course. We have some at  Harvard, 

i t  Columbia, a t  the University of Virginia, the University of Califor- 
nia, and so on. 

Mr. JOIINSON of Califoinia. HOW are the selections made? 
General HOOVER. Upon application and on a competitive basis. 
Mr. JOHNSON of California. What ratio is that to the number of 

men i11 the Judge Advocate General's Department? Are their ap- 
pointments as line officers? I will ask that first. 

General HOOVER. They are line oAicers. We have now in the Reg- 
ular Army, inchding tlhose just recently integrated, about 185 officers 
in the Depart~nent, We have 8 in law school. This summer we will 
be able to put in 7 more, making 15. 

Mr. JOHNSON of California. Those men come back to the Judge 
Advocate General's Department, do they not, for their work? 

General HOOVER. That is right. 
Mr. DURHAM. I s  that the full number you requested for this train- 

ing, General Hoover B 
General HOOVER. That is the number that we are allowed, through 

allocation of money for that purpose. 
Mr. DURHAM. That is the point. I s  that the number that you 

were allowed, or the number that you requested? 
General HOOVER. It is the number we were allowed. 
Mr. ELSTON. NO legislation is needed to give you more? 
General HOOVER. Oh, no. I t  is a question of the availability of 

money for school purposes. 
Mr. ELSTON. I wonder if we might interrupt here for just a moment 

to ask Admiral Colclough, the Judge Advocate of the Navy, if the 
Navy has a school in which you train your law officers. 
'Admiral COLCLOUGH. I n  the field in which General Hoover is  

speaking -re have at the present time 47 oficers, I believe, in law 
schools. We have just completed selecting next year's class. 

Mom, we have a school at Port Hueneine, Calif., known as the naval 
school of justice, in which officers from all walks of life, SO to speak, 
in the Navy, are sent to school for an intensive course in military 
law, covering 2 months. I n  addition to that, with each class we also 
send a group of enlisted men who take that part of the course which 
they need to take to become competent court reporters and keepers of 
the records. That school was started last June, sir, and i t  is a per- 
manent school in the Kavy's school system. The objective is not only to 
train those who are particularly apt to act in a trial capacity, but 
also to increase the level of education among oficers generally to sit 
as members of courts martial. 

Mr. ELSTON. Thank you, Admiral. 
Any further questions? 
Mr. RIVERS. May I ask one further question? 



Mr. ELSTON. Mr. Rivers. 
Mr. RIVERS. Would you need any additional legislation to set up 

these pools that we have heard about, if i t  was decided that this law 
should have as a part of .it the pools advocated here for the court 
reporters as well as qualified lawyers, having.a pool in each theater, 
like someone testified to here? 

General HOOVER. I think it could be done administratively, assum- 
ing that- 

Mr. RIVERS. Money were available? 
General HOOVER. Money were available ; yes, sir. 
Mr. RIVERS. Now, how large is your postwar Army on paper today ? 
General HOOVER. About 1,000,000 men is the present figure, atethe 

end of this fiscal year. 
Mr. RIVERS. What is your ultimate total ? 
General GREEN. 1,070,000. 
Mr. RIVERS. I t  seems to me, with that large a number, it would 

be desirable to set that up, so as to give you more opportunity to train 
them along the line of experience, something they can't get in school. 

Mr. DURHAM. May I ask a question right on that point? At  the 
present time the Navy is training 47 and you are training 8. Con- 
sidering the size of the two services, there seems to be a discrepancy. 

General HOOTER. I think there is an explanation for that, Mr. 
Dnrham. The Kavy, as I understand it, now cloes not have a body 
of judge advocate officers, that is, of legal officers. The naval officer 
on l ~ g a l  duty is detailed for a tour of duty, from the line, in that 
capacity, and at  the end of the tour returns to the line. With us, 
of course, our officers are career men. They are permanently assigned 
to the J~ tdge  Advocate Genwal's Department. Tb~e result is that we 
have now some 185 pernianently assigned and trained lawyers, whereas 
the Navy does not have a comparable body of judge advocates. 

Mr. DURHAM. HOW many did you have at  the beginning of this 
war, say, in 1939 and 19401 

General HOOVER. About 115. 
Mr. JOHNSON. Mr. Chairman, may I ask a question? 
Mr. ELSTON. Mr. Johnson. 
Mr. JOEINSON. I wanted to ask you whether or not those that ar$ 

sent t o  professional law schools are allowed to elect their own courses, 
or cloes the Department select a certain type of course for them? 

General HOOVER. The Department passes on the courses that they 
are going to take, and they are required to take the regular courses. 

Mr. JOHNSON of California. I know, but you know that there is 
quite a bit of variation in a law school's curriculum. For instance, 
out where you come from they have water law and mining law. 

General HOOVER. Yes. 
Mr. JOEINSON of California. AS I get it, they elect what they wish 

to take and submit it to the Department, and the Department approves 
it. 

General HOOVER. That is right. 
Mr. JOHNSON of California. And inalres suggestions, perhaps in 

specific instances. 
General HOOVER. Yes, sir. 
Mr. RIVERS. That would be mostly criminal law, wouldn't it? 
General HOOVER. NO ; not mostly. 



Mr. RIVERS. Because your civil law is handled by the Army 
en ineers. 

8eneral HOOVER. No, sir. We handle a lot of civil law. 
Mr. KILDAY. Of course, he is a candidate for a legal degree, when 

he oes to the law school and takes the course. 
denera1 HOOVER. Yes. The courses include contracts, for example, 

real property, and the like. 
Mr. JOHNSON of California. And i t  is decided to train them for 

judge advocate work in the course that they elect and you approve. 
General HOOVER. That is right. 
Mr. JOHNSON of California. The one that will give them the best 

training for the particular work they are called upon to do later. 
General HOOVER. That is right. 
Mr. CLASON. Mr. Chairman- 
Mr. ELSTON. Mr. Clason. 
Mr. CLASON. These men that are sent to law school are usually in 

what grades in the Army ? 
General HOOVER. Most of the men we now have are captains or first 

lieutenants in the Regular Army. 
Mr. CLASON. When you went up from 115 to 185, were these 70 men 

lawyers in private life? 
General HOOVER. They were ; yes, sir. 
Mr. CLASON. And have they proven satisfactory? 
Genera1 HOOVER. Yes, sir; they have proven so, to this point. 
Mr. CLASON. Well, now, if the Government is going to expand this 

Department, as sum in^ that i t  should, by taking on a considerable 
number of lawyers, wXy should the United States Government pay 
for 3 years at law school for a large number of line officers, who pre- 
sumably haven't been to school for a considerable period of years, 
rather than either adopt one of tv7o other propositions: either to  go 
to the law scl~ools and ask the dean for the names of the more success- 
ful students and try to persuade them to be interested in entering the 
Army, or else going out into the different areas and asking the bar as- 
sociations to suggest the names of persons who would be good. 

It seems to me, if we increase the size of this Department by two 
or three hundred persons and follow the idea of sending line officers 
to law scl~ools, we are going to spend an awful lot of money, and we 
don't know what we are going to get as a result, in the shape of lawyers, 
because these line officers will not, all of them, prove to be successful 
lawyers. 

General HOOVER. Well, I think that there are two things that could 
be said. One is that we are looking to all the sources that we can find 
to get suitable recruits for the Department. The reservoir a t  this 
time of civilian lawyers who are eligible and who wish to come in 
isn't too big. The other consideration, which I think is the compelling 
one, is that the line experience of these officers who are sent to law 
school, is very valuable to the Department in later years. It coordin- 
ates the Department with the rest of the Army. It integrates the 
Department with the rest of the Army. Our officers work better, in 
the Army team, if we get at least some of these people from the line. 

Mr. CLASON. I think you are right as tb that, but if you are going 
into i t  on a large scale-you have already taken on 70, 
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General HOOVER. Yes, s i r ;  me can't go into i t  too deeply. T o  illus- 
trate, we have just passed on applications for  law school for  next fall. 
W e  had, I think it was, 2'7 applications and there were only 7 that  we 
speciaily wanted. 

Mr. CLASON. Tell me this-we have been talking :an awful lot about 
criininal law here. I had a s s~med  that  the Juclge Advocate General's 
business was to a small extent in ordinary times concerned with crim- 
inal law; that the large extent of i i ~ a t t e ~ s  that  yon passed on had to 
do n~ i th  very important matters other than criminal law. I a111  on- 
dering to what extent the time of the Judge Advocate General's De- 
partment is given over to these criininal cases. 

General HOOVER. I n  the ofice of the Juclge Advocate General in 
Washington, I should say that  the work clevoted to military justice 
is from a third to a fourth of the total, not in excess of that. The rest 
of it is work on procurement law, real-estate law, patents, claims, mili- 
tary aclministration, and the like. I11 the field of the Army, however, 
where normally more than half of our oflicers in the Department are 
stationed, the proportion of military justice work is n1uc11 greater. It 
probably runs as much as 90 percent. 

Mr. CLASON. I n  order to have a department m-hich mas perfectly 
capable within its own inembership of taliiilg care of general, special, 
and summary courts martial, how many officers woulcl you have to 
have ? 

General HOOWR. Well, i t  depencls on ~ v h a t  we are required to do, 
of course. We have submitted, it seems to me, an estimate of 582, 
and another estiinate submitted mas 1.2 percent of the total commis- 
sioned strength, ~~11ich on the authorized basis now mould ~ ~ o r k  out 
to be around 600, so i t  is soinemhere around that  figure, assuming the 
duties discussed here. 

Mr. ELSTON. Was that predicated on the proposition that  you would 
have this pool of officers ? 

General HOOVER. Yes, sir. 
Mr. ELSTON. That  was contemplated in the plan that was given to 

the committee yesterday? 
General HOOVER. Yes, s i r ;  i t  was based, to some extent, on the pro- 

posed amendments that we have before us now. 
Mr. CLASON. I f  we are going to put this bill into effect, you certainly 

coulcln't hope to send them to college fast enough and get them trained 
well enough, to fill up that  pool in the course of the nest 6 or 6 years. 

General HOOVER. The Department would like very, very inuch to be 
allowed to go to the law schools and induce the young graduate, as 
you suggest, to come into the Department. 

Mr. CLASON. 1 have no further questions. 
Mr. ELSTON. Wo~~lcln't  that  take some legislation ? 
General HOOVEH. That  would take soine legislation. 
Mr. JOHNSON of California. 7TTo~dd there be any merit to  looking 

over the aptitude of your cadets at West Point to se3 if in that  group 
there were some who had the natui a1 aptitncle for that type of work 
ancl then steer them, maybe by a little additioilal education at  the time 
they mere very young, into your Department ? 

General HOOVER. Yes; wb think, a t  least for soine proportion, that 
is a very 1-aluable source of material. 



Mr. .JOIINS(IX of California. Well, in your experience at  the Acad- 
emy there, clidn't yon find that there were in your classes certain ones 
that you knew would be highly succecsful judge advocates? 

General HOOVER. Yes, sir. 
Mr. ,JOEINSON of Ci~liforliia. Not only for advisory work, but for 

trial woi-lr as well ? 
General 'I-Ionven. Yes, sir. 
Mr. ,JOIIK<(I,.~ of C'alifo1,nia. J\'hy wou1d11't it be possible to t ry  to 

get that giwup to enter your Dap;~ltnlent early d 
General Hoo\~cn. Well, it woulcl be. As the matter now stands, 

however, we cml't have any ~fficer in our Department below the grade 
of capt:iin. I t  takes n West Point graduate 10 years to be a captain, 
so the \T7ay it ~vorlrs out is that we have to \J ait lunt~l he has had abont 
ti or 7 years of service before lye can send him to law school. 

Mr. JOI-IN.~ON of California. Couldn't you revamp that ? 
Geneid Hooveit. Yes ; by legislation. 
Mr. JOEINSON of California. And permit secoiicl and first lieuten- 

ants? 
General Hoo\ m. That  would require legislation. 
Mr. JOHNSON of California. So that by the time they got to be cap- 

tains, they would be experienced judge acl~rocates. . 
General HOOVER. Yes ; we think they should be. 
Mr. GL ISON. Mr. Chairman, in peacetime can you get civilian law- 

yers to come in with the rank of' captain? I mean, can you clo that 
Ly p v  ? 

General Hool i:~t. Yes, we can, now. 
Mr. CLASOM. That  is what I thought. 
General Hoax ER. Between the ages of 30 and 36 years. 
Mr. C L A S ~ N .  I f  we were to g i re  tlieni a captain's pay i t  seems to me 

there would be quite a few lawyers, or likely to be in tlie near future, 
who would be interested in it. 

Mr. ELSTON. General, if you provided that  West Point graduates 
might be sent on to l a ~ 7  schools a i d  given legal training, don't you 
think there would have to be some safeguard against their going 
through West Point, going through law school, and then resigning to 
go out and start a practice at  the expense of the Governnlent? 

General HOOVER. There is a possibility. I may say, just before the 
war and during the early part of the war we appointecl 18 reserve 
officers from civil life as captains in our Department, and we have 8 
left: The rest have gone out to greener pastures. 

Mr. CLASOX. Mr. Chairman, I think you have just brought out a 
very strong argument for taking them in from civil life, because, in 
taking thein in from civil life, after they have paid for their own edu- 
cation, certainly the taxpayer hasn't lost so much if they decide, after 
they have been in the Judge Advocate General's Office for a while, that 
they would rather return to civil life. 

Gener:~l W o o t ~ l i .  We slioulcl like to get these officers. 
Mr. Dr riHAar. Certainly it is desirable to hare youiig inen ill the 

Judge Advocate General's Departme!it. 
Ganeral HOOVER. Yes. 
Mr. D m m . 1 ~ .  At the present tiine n:\-hat is your average age? 
General Hco\rm. Of course, vie have many senior officers now who 

are older inen, but tlie average age is .getting clo\~\-n towards the 30's 
with our integrations. 



Mr. DURHAM. YOU can't take them in unless they are 30 years of age, 
can you ? 

General HOOVER. Thirty years is the minimum. 
Mr. CLASON. Why do you require them to be 30 years of age? There 

are a lot of good lawyers around 24 or 25 years of age. 
General HOOVER. It is because of the statute. 
Mr. CLASON. The lowest grade you can take them in is captain? 
General HOOVER. That is right, and 30 years of age is the minimum 

statutory age for appointment from civil life. 
Mr. CLASON. If you reduced i t  to second lieutenant and first lieu- 

f,enant, then you could get younger men ? 
General HOOVER. Yes, sir; we should like to do that. 
Mr. CLASON. That is one thing we should consider, then. 
General HOOVER. I think so. 
Mr. RIVERS. Mr. Chairman, may I just make this observation? I 

am familiar with the Navy set-up. I know they have taken in a lot 
of these reserves who, as Mr. Clason has said, have had this training. 
I n  addition to that, they run them through this school that they have 
out on the West Coast, a t  Port  Hueneme. They seem to be doing 
pretty well. They are going to make career people out of them. Of 
course, their set-up is a little different from yours. You go to the 
Chief of Staff and they go direct to the Secretary. 

Maybe it wouldn't be bad if we were to divorce you froin the Chief 
of Staff a d  let you go straight to the Secretary, not having anybody 
else over you. Then you would have autonomy. I f  they give you 
the latitude, I am sure you can do a good job, because you have sense 
enough to do it. I am not saying you are not doing a good job, but I 
think this should be divorced from the chain of command, letting you 
go straight to the man who is in charge. Of course, I am not asking 
you to sfate your opinion on it. 

General HOOVER. We should like as much specialized education for - 
our officers as we can get. 

NOW, we should like to give these men that we might get from the 
law schocls a practical course, on the civil side, through sending them 
to the Office of the Attorney General for a year and possibly to leading 
law firms, if t,hat could be done. We slzou!d like to utilize any avenue 
along this line that would increase their breadth as lawyers. 

Mr. RI~ERS. Do you know whether or n o t 1  won9 ask you your 
opinioii-the War Department will object if this committee would de- 
cide to malre you come directly finder the Secretary of War, rdther 
than the Chief of Staff? Do you know whether any objection would 
be interposed? I am not asking for your opinion. 

General HOOVER. I don't know the answer to that. We are not in 
that position now. 

Mr. R n x ~ s .  If you were in that position, divorced from the General 
Staff, ~ ~ o u l d  i t  require a statutory expression? Or could it be done 
administr:~ tively ? 

Gnntwl IIoov~en. I should say i t  could be done administratively. 
>$I-. RTVI:RS. 'That is all. 
Mr. E~,t-~c!lv. General, if you have concluded your remarks on this 

article, jou  ! 1 ~ y  proceed to the next subject. 
Genc~xl 13 )OVER. The next is article of war nine, on special courts 

martin!. it b;ings us up to date, so to speak, on the ofiicers who would 



have authority to appoint special courts martial. There is no sig- ' 

nificance, in appointing principle, in these changes. They merely 
make the system a little more workable. 

Mr. ELSTON. General, in that connection, the appointing authority 
may extend down as far  as the commanding officer of a detached bat- 
talion or similar detached unit, may it not? 

General HOOVER. Yes, sir. 
Mr. ELSTON. And as a general rule the appointing authority of 

special court,s martial extends down as far as a regiment, doesn't i t ?  
General HOOVER. Yes, sir; as far as a detached battalion. The im- 

portant change here, if you will notice, is to extend the appointing 
power to the "~orres~onhing unit of the ground or air forces." The 
idea is that me do not a t  present have any express authority for the 
commanding oficer of a detached air corps squadron, for example, 
to appoint the courts. We think that any unit that mould correspond 
to the detached battalion should have that authority. We tried to 
write in specific references to the Air Force units, but the nomencla- 
ture is in a state of flux and i t  appeared preferable to put i t  in this 
general f orin. 

Mr. ELSTON. Isn't i t  rather dangerous to make i t  possible for a court 
to be selected from a small group of officers, say within a battalion? 

General HOOVER. I shouldn't think so. This is what we are actually 
doing now. 

Mr. ELSTON. If  there is any likelihood of influence, they being closely 
associated together, there mould be more of a possibility of influence 
than if the selection was made higher up, wouldn't there? 

General HOOVER. Yes. The suggestion has been made that general 
courts should only be appointed a t  the level of the Army commander, 
for example, and you could apply the same reasoning here. There is 
a distinct advantage, though, in having the power of appointment in 
the immediate commander, from the standpoint of expedition, of get- 
ting the case settled. 

Mr. ELSTON. But from the standpoint of removing command in- 
fluence, don't you think i t  would be better that the appointments are 
made a t  some higher command? 

General HOOVER. It could be dong that way. 
Mr. SMART. Mr. Chairman, right in connection with that and as 

. a further argument for either removing the appointing authority to 
a higher authority than the regiment or detached battalion or divorc- 
ing the Judge Advocate General's Department completely 5 o m  the , 

line, I would like to  add that during the war I served as defense 
counsel in a detached unit similar to a detached battalion, and on every 
single case that was tried the president of the court was the executive 
officer of this unit. He  was a friend of mine, and he told me before 
the trial of each case the sentence that the appointing authority and 
our commanding officer had instructed him to give the defendant, and 
that sentence was given in each case. That is concrete proof as 
to what can happen under the existmg provisions of the law. 

Mr. ELSTON. I think that illustrates the point that we were making, 
that the appointing authority should be higher than the regimental 
commander, or the commander of even smaller units. 

Mr. RIVERS. A thing like thab couldn't happen if they were a sep- 
arate organization. 



Mr. SMART. That  is right. It could not happen if the appointing 
authority mere removed. 

M1. BIYERS. If i t  were out from ~mdler the chain of command i t  
couldn't happen, could it, General? I will testify that i t  coulcln't 
llappen. I will answer it. 

Mr. SMART. 1 W O L ~ ~  like to say, Xr .  Chsirman, that  my remarks 
are certainly no reflection on tlle Judge Advocate General's Depart- 
ment. They couldn't possibly have had anything to clo with those 
cases. 

Mr. ELSTON. No. I f  the appointment had been made by the Judge 
Advocate General's Department, as contemplated i11 some of these 
plans that have been outlined to the committee, i t  wouldn't be possible 
for that  influence to be asserted. 

General, had you con~pletecl your remarks on this sectio:~ 2 
General HOOVER. Yes, sir. 
Mr. ELSTON. YOU may proceed to the ilext one. 
General HOOVER. The next is Article of War  11: The appoiiitinellt 

of trial j.udge advocates a i d  counsel. The proposed amendments pro- 
vide for the appointnlent as trial judge advocates a i d  defense counsel 
of illembers of the Judge Advocate General's Department or, in tlle 
formula of Article 8, practicing lawyers approved by the Judge Ad- 
vocate General. T t  is not, Bowever, compulsory. 

As I understand tlle War  Departinent's vieri on this provision, the 
War Department recognizes the desirability of trained personnel as 
trial judge advocates and as defense counsel, but feels that if the util- 
ization of such personnel in a11 cases were ~aequirecl, there n-odd be a 
very difficult persolme1 problem. in other worcls, that there nroulcln't 
be enough lawyers to go arouncl. 

It is provided, however, to ii1s~u.e fairness, tliat if the trial judge 
advocate is a trained lawyer or a member of the Judge Advocate Gen- 
eral's Departnient, the defense counsel must also be a lawyer. 

The  article also provides for the optional selection by an accusecl 
of counsel of his ow11 choice, in lieu of the co~ulsel regularly appointecl. 

Mr. ELSTON. Gene~.al, at the bottoin of page 6, where yon 11:i~e the 
provision as to  who shall not sub~equently act as a staff judge advocate 
to the reviewing or confirming authority upon the sanie case, I ain 
wondering if i t  wouldn't be well to also provide that no ofher  who 
has acted as defense counsel or  assistant defense counsel ill m y  case 
or any investigating officer who has recommeiidecl trial as a result of 
his investigation shoulcl subsequently act or serve in any additional 
capacity, other than perl-laps as a witness in the same case. 

General I-IOOVER. We lmcl not incluclecl investigating officers. They 
could be includecl ; yes, sir. 

Mr. ELSTON. Don't you tllinlc i t  would be rather wise to do i t ?  
General Hoot ER. Well, i t  is a limiting clause. My experience has 

been that the ordinary investigating officer can investignte the case 
and still act intellige~ltly and fairly thereafter. I realize that there is 
an arguinent that applies to these other categories which nlight apply 
to him-that he might be prejdiced, that his mind might not be 
resilient. 

Mr. ELSTON. H e  might have the attitude of prosecutor. 
General HOOVER. Yes, i t  is possible. 



Ah. ELSTON. NOW. for the record, General, I wonder if you wouldn't 
define the cluties of the members of ;I court. For instance, what are the 
duties of the law member a t  the present time, as clistinguislled from 
the duties of other members of the court? 

General HOOVER. The law member is a menlber of the court. H e  has 
all of the duties of any other ineniber. I11 acldition, it is his duty to 
pass up011 interlocutory legal questions, that  is, questions arising clur- 
ing the course of the trial. 

Mr. ELSTON. IS his judgment final on those ? 
General HOOVER. 011 some of them i t  is. On the aclinission of evi- 

dence, i t  is now final as fa r  as that court is concernecl. There are some 
exclusions. For  example, lie is not allowed to pass on challenges. 
That  is clone by the entire court. H e  cloes not ordinarily pass on 
special pleas. His ruling on a speci:d plea, for example, on the statute 
of limitations, woulcl not be bii~cliiig on the court. The statute lists a 

a 1011. nuniber of questioix exclucled from his power of final cletermin t '  
Mr. JOHNSON of California. Isn't the matter of passing on chal- 

lenges really a legal problem, being clefinitely a legal problem. as to 
the interpretation of the provisions ? 

General HOOVER. I think the reason that he is excludecl from passiilg 
on challenges is that  he must continue to sit as a member of the court. 
I t  might be en~barrassing to him or other members of the court if he 
hacl previously ruled on a challenge which the court didn't like. 

Then there is the further consideration that the challenge is a matter 
of common sense and fairness which the orclinary line officer who is a 
n~einber of a court is perfectly competent to pass on. It is perhaps an 
advantage to the accused to let all the nlenibers functioll on it. 

Mr. ELSTON. General, what are the duties of a trial judge advocate? 
General HOOVER. The duty of the trial judge advocate is to prosecute 

the case. 
Mr. ELSTON. H e  does not sit as a member of the court ? 
General HOOVER. H e  cloes not sit as a n~eaiber of the court. H e  does 

not sit in the closed sessions of the court. H e  is siniply an officer of 
the court, for the purposes of prosecution. 

Mr. ELSTON. And has no more duties than defense counsel, though 
they are of a different type? 

General HOOVER. They are of a different type, but of similar scope. 
The trial judge advocate, in addition, prepares the record of trial. 

H e  attends to the macl~inery of the trial, such as fincling a place to sit, 
and so on. H e  subpenas witnesses. 

Mr. ELSSON. YOU may proceed, now. 
General HOOVER. That  brings us to article of war 12. The principal 

change here relates to the power of a general court martial to adjudge 
a bad conduct discharge. A t  present there is no specific authority 
in a general court martial t o  adjudge any particular sentence, so 
rather than let there be a specializecl authorization with respect to bnd 
conduct clischarges, we have written a clause which gives the general 
court niartial power to adjudge any punishment authorized by law 
or the custom of the service, inclucling a bad conduct disc11,zrge. The  
amendment woulcl not have been suggested if i t  had not been deemed 
desirable t o  give the court authority to adjudge a bad conduct dis- 
charge. 



Mr. ELSTON. I wonder if you could enlarge on what is meant by the 
term "or the custom of the service" ? 

General HOOVER. That is meant to cover the types of punishment 
that are customarily used by court martial, but are not expressly au- 
thorized by the Articles of War. For example, a dishonorable dis- 
charge is not expressly authorized by the Articles of War, nor is 
detention of pay, reprimand, or admonition. The thought is that the 
term "custom of the service7' will authorize those punishments which 
are now recognized by the Manual for Courts Martial. The only 
limitation that we have in the Articles of War is with respect to cruel 
and unusual punishments. Of course, that limitation would remain. 

Mr. ELSTON. General, is it the intention, in providing for a bad 
conduct discharge, to dispense with the blue discharges? 

General HOOIER. NO, sir. Blue discharges are not adjudged by 
courts martial. They are purely administrative, and it was thought 
desirable to keen them so. 

Mr. J O H N S O N ~ O ~  California. May I ask a question ? 
Mr. ELSTON. Yes. 
Mr. JOHNSON of California. IS it customary to offer positive proof 

as to what the custom of the service is, or are the officers to independ- 
ently determine what is the custom of the service? 

General HOOVER. It is not customary to offer evidence on the sub- 
ject. The courts simply go to the Manual for Courts Martial to see 
whether the matter is there recognized. 

Mr. JOHNSON of California. Of course, that means it is subject to 
continual change from time to time? 

General HOOVER. There is very, very little change. 
Mr. JOHNSON of California. You mean those customs have been 

adhered to substantially, say, for 50 years? 
General HOOVER. Yes, sir, and longer than that. 
I might say that the provisions of the Manual for Courts Martial 

on that sort of a subject are supplemented by a work on military law 
which is almost a classic with us, that is, "Winthrop's Military Law 
and Precedents", which surveys military law and the administration 
of military justice since the beginning of the national government. 
There is no marked divergence between the two. Some customs of the 
service do change. For instance, in the early days they used to drum 
an officer out of camp when he had been cashiered, or dismissed. They 
literally drummed him out.. They gave him quite a send-off. Well, 
by the custom of the service, that punishment has been eliminated. 

I can safely say that unless a punishment is now recognized by the 
Manual for Courts Martial, it does not come within the custom of the 
service. 

Mr. ELSTON. General, when you provide for a -bad conduct dis- 
charge, is it hoped that that will take the place of some of the blue 
discharges now being granted ? 

General HOOVER. No. It is hoped, I should say, that i t  will take the 
place of some of the dishonorable discharges. It is not intended to 
make a more severe punishment out of the separation from the service. 
It is meant to reduce the punishment of punitive separation. 

- Mr. ELSTON. YOU don't feel that conduct which at the present time 
would warrant a blue discharge should be reviewed judicially? 



General HOOVER. NO, sir; I think not. I think that there is adequate 
nmchinery now to review the administrative discharge. 

Mr. ELSTON. What is that machinery? 
General HOOVER. It is the Sec~etary of War's discharge review board. 

it is authorized by the G I  bill of rights. 
. Mr. KILDAY. That is right. Isn't that limited in its duration, Gen- 

eral ? I don't remember. 
General HOOVER. I shouldn't want to say right now. There may be 

some limitation. 
Mr. KILDAY. It was set up to review those blue discharges issued 

during the war, so that a man may qualify under the G I  bill of rights 
and of course for other purposes. . 

General HOOVER. Yes, sir. We go back further than that. I think 
we go back almost any distance, under the present system, to review 
those discharges. 

Mr. KILDAY. How about the Congressional Reorganization Act, un- 
der which you are permitted to  set up boards to correct military rec- 
ords, and what not ? That gives you an additional power. 

General Hoovm. That gives us an additional power. I don't know 
that it is to be applied, however, where the Secretary of War's Dis- 
charge Review Board applies ; but it does give some additional power 
with respect to dishonorable discharges. 

Mr. RIVERS. Wouldn't that make the time unlimited for review ? 
General HOOVER. Under the reorganization act, sir ? 
Mr. RIVERS. Yes, sir. 
General HOOVER. Yes, that is unlimited as to time. 
Mr. RIVERS. SO if anybody wanted to have his record reviewed, they 

couldn't say, "'The statute of limitations has run against you"? 
General HOOVER. There is no statute of limitations involved. 
Mr. KILDAY. I think that was designed to take care of many of the 

special bills that we have had here, going back, some of them, to the 
Indian wars. 

General HOOVER. Yes, sir; to relieve the Congress of considering 
those special bills, as I understand it. 

Mr. RIVERS. Of course, we had another thing in mind, and that was 
our desire to get some results. We would like to have some results. 

Mr. KILDAY. The operators of the Secretary of War's discharge 
review board have done some very highly satisfactory work. I think 
they did a fine job. 

General HOOVER. Yes, sir. 
Mr. ELSTON. All right, you may proceed to the next ~ection, General. 
General HOOVER. The next is article of war 13. The first change in 

this article is the carrying over from the old article of a clause, which 
I spoke about a few minutes ago, authorizing an officer exercising gen- 
eral courts martial jurisdiction to refer general court martial cases to 
special courts martial. The clause itself is not changed. 

Then there is an additional change relating to  the bad conduct 
discharge. This is a point at which we require the sentence of a special 
court martial involving a bad conduct discharge to be approved by 
the officer exercisifig general court martial jurisdiction and to be re- 
viewed by the Judge Advocate General. 

I Mr. ELSTON. I n  other words, as to  a bad-conduct discharge, all 
rights of appeal and review exist, the same as if the case had pro- 
ceeded under a general court-martial hearing? 



Genel-a1 HOOVER. Yes, s i r ;  as if it were a dishonor.able discharge. 
Mr. MILDAY. Now, does the previous section guarantee review of all 

cases of clishonorable discharge, eren though the execution of that  
portion of the sentence is suspendecl ? 

General HOOVER. Yes, s ir ;  the proposed amendments do. The re- 
quirements are expanded. At present the only requirement for review . 
under article of war 50%: in the suspenclecl clischarge case, is that  
i t  be examined in the office of the Judge Advocate General. I f  they 
find i t  legally insufficient, the Judge Ads-ocate General can send i t  to  
a board of review. Uilder this bill those cases will all go directly to 
a board of review. 

Mr. MILDAY. I t  is nc longer possible, then, to suspend the execution 
of the clishonorable discharge a i d  thereby eliminate the 1nand:~tory 
requirement of 50% that i t  go to a board of review. 

General HOOVER. I t  will eliminate that possibility. 
Mr. KILDAY. That  is possible under existing lam, isn't i t ?  
General HOOVER. Yes, sir ; i t  is. 

/ Mr. KILDAY. Notwithstanding article of  war 5 0 5 ,  if the dishonor- 
able discharge is suspended, after its npproval by the Judge Advocate 
General the suspension can be revoliecl a i d  the discharge carried out 
under existing law. 

General HOOVER. Yes, sir. 
Mr. KILDAY. We are eliminating that now. 
General HOOVER. We eliminate the possibility of short circuiting ,z 

complete automatic appeal. 
Mr. ELSTON. General, I see you still retain the provision that the 

President may by regulations except from the jurisdiction of special 
courts martial any class or classes of persons subject to military law. 
I t  is uncler that proviso that officers are now exceptecl from prosecution 
under special courts martial. 

General HOOVER. Yes, sir. . 
Mr. ELSTON. DO you think i t  necessary that  that  provision be 

retained ? 
General HOOVER. I clon't think i t  makes very much clifference. We 

propose, as Mr. Royal1 told you, to have the Executive order ainenclecl 
and incorporate, in the Manual for Courts Martial, the authority to 
permit trial of officers by special courts martial. 

Mr. ELSTON. Well, if you simply left this provision out i t  mould 
happen then as a matter of law. 

General HOOVER. Yes. 
Mr. ELSTON. Rather than regul a t '  ion. 
General HOOVER. That is right. 
Mr. MILDAY. Is there any other class of cases that the President 

has ever exceptecl uncler the power that he has here, or is that tlic only 
one-thzt officers be not tried by special courts martial? 

General HOOVER. That  is the only class of cases exceptecl. 
Mr. MILDAY. DO you know of any class of persons that might make 

i t  desirable at  times for the Presiclent to have that power? I11 other 
words, what was the real reason for having i t  incorporatecl in the 
Articles of War. 

General HOOVER. I think the real reason for incorporating i t  was 
to make the authority flexible, a matter for executive determination. 

Mr. KILDAY. I n  the past i t  has been regarded as desirable not to t ry 
oflicers by special courts martial 1 



General Hoover,. Yes, 
Mr. K~LDAY. But that  is no longer the view of the Department? 

I General HOOVER. The War Dep?rtment view, as I understancl it, 
is that i t  would be clesirable to try officers by special courts martial, 
in  orcler that trial by general courts martial might be avoided in  cases 
in which only moderate punishment seems appropriate. 

Mr. I<II,DAY. If  that  mas the only purpose for the provision, then 
there would be 110 objection to its elimination ? 

General Hoovim. I think there would be no particular objection to . . 
its elimin a t '  1011. 

Mr. RIVERS. H e  would be tried by special courts martial for  all 
offenses. 

General HOOVER. Subject to the general limitation that  he couldn't 
be tried for an offense involving the cleat11 penalty. 

Mr.  RIVER^. 1 mean with that exception. 
General Hoovar,. Yes, sir. 
Mr. DURI-IAN. Was this provision put in  in 1917, when themArtides 

of War  were at that time improved on? 
General HOOVER. My recollection is that  i t  was addecl in the act 

of 1920. 
Mr. DURH-IAJI. 1920. 
General HOOVER. I n  the general amendment of the articles. 
Mr. DURHAM. But i t  never existed up to that  time ? 
General HOOVER. No, sir. 
That  b r i n ~ s  us to article of mar 14. Here, again, we acld the flight 

officer and el~minate some of the obsolete descriptions of classes, such 
as Army field clerks. There is a change in the first proviso. It is 
now provided that  a noncomn~issioned officer shall not, if he objects 
thereto, be brought to trial before a sulninary court martial without 
the authority of the officer competent to bring him to trial before a 
general court martial. The latter has been changed to read, "special 
court martial" because we are talking about trials by special courts 
martial and i t  wonlcl appear to be more appropriate to let the officer 
exercising special court martial jurisdiction to make the decision than 
to carry i t  up to the officer exercising general court martial jurisdiction " Article of war 16 involves a change in nomenclature, plus the pro- 
viso ~ i t h  respect to the participation of an enlistecl person in  the 
trial of another enlistecl person assigned to the same company or  cor- 
responcling unit. It was thought that the limitation here contem- 
plated would prevent ill feeling in units a i d  moulcl be a protection tc 
both the members and to the accused. 

Article 22 contains a change in the last sentence, designed to insure 
that accused persons shall have the same facilities for securing sub- 
penas for witnessei that the trial judge aclvocate has. We think that 
he already has these facilities under the law, but that i t  is aclvantageoua 
to write the requirement expressly into the law. 

Mr. ELSTON. Who would have authority to issue these subpenas! 
General HOOVER. It would be the trial juclge advocate. The  trial 

juclge advocate carries the ordinary duties of the clerks of the court. 
Mr. JOHNSON. Well, is that  an  unlimited right of a defense counsel? 
General HOOVER. Yes. 
Mr. JOHNSON of California. Jus t  like i n  the civil courts. If he 

goes to the clerk and asks for a,subpena, he can get one. 



Now, what about subpena of records an&documents, and things 
of that sort? I n  some civil courts that I am familiar with you have 
to make affidavit showing their pertinency, and the like. 

General HOOVER. NO; the equivalent of the subpena duces tecum 
in the Army is a letter to the officer in custody of the records asking 
for them. 

Mr. JOHNSON of California. But does the defense counsel have the 
linlimited right to make a demand for any record that he wants? 

General HOOVER. Yes. 
Mr. JOHNSON of California. And the judge advocate can't question 

his right to taking what he thinks are improper records. 
General HOOVER. The trial judge advocate has no right in his own 

discretion to refuse a subpena duces tecum or an ordinary subpena. 
Sometimes, though, he will refer the request to higher authority. 

For example, if a defense counsel or a trial judge advocate for that 
matter, sitting in Europe should want a witness from the United 
States, %e wouldn't ordinarily issue a subpena. He  would lay the 
facts before the o5cer exercising court martial jurisdiction and re- 
quest his action, because it would involve travel. 

Mr. JOHNSON of California. Well, suppose he should want a record 
from the United States? 

General HOOVER. That would be much simpler, but he would prob- 
ably do it in the same way. He would have the letter sent up through 
chinnels. 

Mr. JOHNSON of California. Well, I want to see if there are any 
limitations a t  all. Suppose he wanted a confidential record from the 
State Department that he thought bore on the question. Could he get 

- 

that ? 
General HOOVER. There is the element there of the confidential 

public record. Probably the way it would work out would be that 
the trial judge advocate mould ask for the paper and then the State 
Department would decide whether it would furnish it. 

Mr. RIVERS. Then 37our subpena duces tecum is limited? 
General HOOVER. h o ;  except by the general governmental prin- 

ciples with respect to public records. 
Mr. RIVERS. For instance, if a grand jury issues a subpena duces 

tecum, it is not circumscribed a t  all. 
Mr. KILDAY. It is circumscribed if you try to get into the State 

Department. 
Mr. RIVERS. I mean, this is the military. 
General HOOVER. There is a practical limitation. 
Mr. RIVERS. They have something to say about it, too. 
General HOOVER. I f ,  say the United States district court here tried 

to get some F B I  records, the court wouldn't get them. 
Mr. KILDAY. I t  gets down to the question of the three coordinate 

branches of the Government ; executive, judicial, and legislative, 
which question was settled way back at the time of the Hay Treaty 
in Wasliington. 

General HOOVER. That is right; i t  is a pretty well-defined principle 
that applies there. 
. Mr. CLASON. Mr. Chairman- 
Mr. ELSTON. Mr. Clason. 



Mr. CLASOK. How do you secure the attendance of civilians and 
require them to bring in letters? You have the rlght to issue a 
a subpena to them, I suppose, just the same as ally other court? 

General HOOVER. Yes. 
Mr. ELSTON. YOU think this section gives to the accused and to the 

prosecution equal rights of subpena? 
General HOOVER. Yes, sir ; I think SO. 

Mr. SMART. A question, Mr. Chairman. 
Mr. ELSTON. Mr. Smart. 
Mr. SMART. Under the present provisions of law, General Hoover, 

in the event a defens'e counsel subpenas a witness and the trial judge 
advocate disagrees, that disagreement is then submittecl to the ap- 
pointing authority ; is that not true ? 

General HOOVER. Yes. 
Mr. SMART. And his ruling is final on the matter. So that if a 

defense counsel wants witnesses and the disagreenlent is resolved in 
favor of the trial judge advocate, the defendant is really denied the 
right of witnesses. 

NOW, of course, if you separate and divorce the Judge Advocate 
from the line of command and that same disagreement should arise, 
who then would resolve the difference? 

General HOOVER. Well, I tl~iill< you have to leave the final au- 
thority t~-here i t  is, that is, in the appointing authority, because you 
usually have the question of travel involved. Many times in the 
Army I have seen cases where everyone would have liked to have the 
witness before the court, but we didn't have the money to bring him. 
Now, the only nmn who can decide the availability of funds is the 
appointing authority, because he is the only one that has disposition 
of the appropriated funds. 

Mr. SMART. Then, in the event of divorcement of the Judge Advo- 
cate General from the line of command, the Judge Advocate appoint- 
ing authority would rule upon that question. 

General H,oovEk. Well, he would if he hadthe money, and I suppose 
if there should be snch a divorcement there mould be appropriations 
a t  his disposition for that purpose. 

Mr. JOHNSON of California. Of course, you have the right of taking 
his deposition. 

General HOOVER. Oh, yes. 
Mr. JOHNSON of California. SO witnesses in other parts of the 

country or the world could give their deposition, with the giving of 
appropriate notice, and so forth. 

General HOOVER. Yes, sir. 
Mr. RIVERS. Of course, there you run into cross-examination. 
Mr. ELSTON. Proceed, General. 
General HOOVER. Article 24 is amended to prohibit expressly 

coercion or unlawful influence in the obtaining of confessions or  
admissions or self-incriminating statements. 

Now, under the present Manual for Courts Martial no confession 
is admissible unless voluntary. We have a little difficulty, especially 
during wartime, when the Army is big, in preventing zealous in- 
vestigators from getting confessions by third degree or other so-called 
police methods. 

We are here trying to put a stop to it,. 



Mr. KILDAY. What is the penalty? 
General HOOVER. There is no specific penalty prescribed, but i t  

would fall under tlie ninety-sixth article of war. We might put a 
limitation of punishment in  the table of punishments. 

Mr. KILDAY. YOU say "shall be deemed to be conduct to the preju- 
dice of good order and military discipline." 

General HOOVER. Yes, sir; that mould bring i t  hnder tlie ninety- 
sixth article of war. 

Mr. RIVERS. Wouldn't that be the same as a law passed by Congress 
which had all its teeth pulled out? 

General HOOVER. This has teeth in it. 
Mr. KILDAY. It is the same as in the civil court. I f  the district 

attorney is using a forced confession, he wouldn't prosecute the nlan 
from whom he got it. That  is all you can do by legislation, to make 
it a punishable offense. 

General HOOVER. We could punish that sort of an act severely. 
Mr. RIVERS. Under your present set-up? 
General HOOVER. Yes, sir; by trial. 
Mr. RIVERS. 1 see. 
Mr. JOHNSON of California. And before the confession is admitted, 

there must be positive proof that no coercion was practiced? 
General HOOVER. That is right. That is our present rule in sub- 

stance, but it isn't quite that strong, Mr. Johnson. The present rule 
is that a confession must be voluntary. There are some cases where 
you can accept a confession, however, if there is no suggestion what- 
ever of involuntary ac'tion. I f  a soldier comes into his orderly room 
and says he wants to see the captain, and he sees the captain and says 
spoataneously, "I have a statement to make,': with no suggestion what- 
ever of coercion, that confession would probably be adm~ssible. 

Mr. JOIINSON of California. I know, but before you put in the 
confession, you outline in detail the circumstances under which i t  
was taken. 

General HOOVER. That is right. 
Mr. JOHNSON. SO the court can gather whether any coercion was 

practiced. 
General HOOVER. Yes; thnt is correct. 
Mr. CLASON. What does this change accoinplisli, then? 
General HOOVER. This makes i t  a criminal offense for the investi- 

gator to exercise coercion. 
Mr. CLASON. That is going to put hini kind of in a hole, isn't i t ?  
General HOOVER. Well, we want llim to be in somewhat of a hole on 

it, because me think i t  is a. protection to accused persons that they are 
entitled to. - 

Mr. CLASON. I don't know. If an officer goes out and he isn't 
trained i11 the law, he imy filld hilliself guilty of a crime that would 
require a lawyer to have told him in advance whether the thing he said 
or did mas going to make him guilty. I think thnt is going to be 
a pretty stiff proposition. You start out to correct one crlme and end 
up with two or three more. 

General HOOVER. I think the officers of the Army understand very 
clearly that they are expected not to use so-called police methods 
in getting confessions in tlie Army. 



Mr. KILDAP. That  is an amendment to the Articles of War, isn't i t ?  
General HOOVER. Yes, sir. 
Mr. KILDAY. And you have to presume tliat every officer knows the 

Articles of War. 
General HOOVER. Well, I think they will soon get acquainted with 

them. 
Mr. JOI~NSON of California. What has been your experience in places 

where confessiol~s have been repudiated? 
Well, have you had in your experience any situations where a pur- 

ported confession is later repudiated by the inan who gave i t ?  
General HOOVER. Oh, yes. That  is not uncomnion. 
Mr. JOHNSON of California. That  happened over there the other 

day, in the jewel case. 
General HOOVER. I don't know. 
Mr. JOHN~ON of California. I just read the newspapers about it. 
General HOOVER. I don't know. 
Mr. JOIINSON of California. I n  the civil courts that  happen all the 

time, and the judge then has to pass on it. 
General HOOVER. We have it. I f  the original confession was volun- 

tary, we admit it, though i t  mas later repudiated. 
Mr. CLASON. IS there any such provision as that  in any State or 

Federal law a t  the present time? 
General HOOVER. I do not lcno~i~ as to the State law. 
Mr. CLASON. TVllat is the background, in your asliing for this pro- 

hibition ? 
Mr. ELSTON. Will the gentleman yield? 
Mr. CLASON. Yes. 
Mr. ELSTON. It is in the Constitution. You cannot compel any 

-person to give evidence against himself. 
Mr. RIVERS. Mi-. Chairman, i n  the Department of Justice they have 

a special division of civil liberties, where they go out and prosecute 
people for those things you are talliing abo~rt, where confessions have 
been gotten by beating you over the head with a hose. 

Mr. CLASON. Yes, but I don't see why you have to put him in  a 
hole. 

General HOOVER. I might say, Mr. Clason, tliat this clause is taken 
from Mr. Durham's bill. 

Mr. CLASON. Then perhaps he can tell us about that. 
General HOOVER. W e  thought i t  TI-as a good idea. We thought 

there was occasion for it. 
Mr. ELSTON. YOU are giving to accused persons in a court-nzartial 

trial the same protection he gets under the Const i t~~tion in a civil 
trial. 

General HOOVER. That  is right, and we are putting some teeth in it. 
Mr. DURHAM. That  came about from some of the experiences we 

had during this war. 
Mr. RIVERS. I think, though, Mr. Chairnian, we heard less criticism 

of the MP's in this m a r  than we did during the first war, because the 
MP7s were segregated in  their training and had more technical and 
specialized training, which wasn't the case in the first war. 

General HOOVER. I think that is very true. As a general rule, in 
this mar our military policemen, the CID7s, and so forth, behaved 
theinselves very wcll. 



Mr. RIVERS. And they didn't abuse a man who was not able to take 
care of himself-because of liquor, or what not. They took pretty 
good care of them. 

General HOOVER. Yes, sir; certainly as amle.  
Mr. KILDAY. General, on this matter of self-incrimination, I don't 

like to go by the newspapers on what may have happened in a trial, 
but I just wanted to know if this would cover the incident that was 
reported in connection with the trial of Colonel Durant, in which 
the trial judge advocate contended that his brother, Durant's brother, 
under the evidence submitted, was a principal in the comn~ission of 
the offense. He la% that as a predicate to admit the brother's state- 
ments outside of the presence of the defendant. Later he put the 
brother's wife on the stand and attempted to compel her to testify to 
matters in~riminat~ing her husband, which she refused to do. I don't 
know that there was ever anything further done about it. But is 
this sufficient to take care of that, where she would have been an 
incompetent witness had her husband as a civilian been tried in ,z 
civil court? An attempt was made, lasting over a period of a day or 
more, to compel her to testify to matters that might be admissible, If 
not otherwise, as impeachment should her husband have been tried 
in a civil court. 

General HOOVER, YOU are speaking now of the actions of the trial 
judge advocate? 

Mr. KILDAY. Yes. 
General HOOVER. On the face of your statement I believe all he may 

have been doing was urging the competency of that testimony and the 
competency of the witness. I could not say definitely. 

Mr. KILDAY. The way the papers reported his conduct there-the 
court finally rebuked him for it-was that he insisted on asking a long 
series of questions and compelling her to individually refuse to answer 
those questions on the ground that they might incriminate her 
husband. 

Mr. ELSTON. The committee will recess until 10 o'clock Monday 
morning. -. 

HOUSE OF REPRESENTATIVES, 
COMMI'ITE~ O N  ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Monday, April $1, 1947. 

The subcommittee met at  10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. . 

Mr. ELSTON. General Hoover, will vou take the witness stand 
again, please? 

General HOOVER. The first proposed change in article 25 relates to 
the taking of depositions in foreign places. It is provided that in 
foreign places, because of nonamenability to process, a deposition may 
be tnken if the-witness refuses to testify. The reason for the change 
is that it was found in some of the foreign theaters witnesses from the 
local population refused to appear before courts martial. There was 
no means of compelling their attendance. However, it was found in 
many cases that if it  had been legally possible depositions could have 
been taken. Under the article as it then stood the depositions were 
not admissible because of distance or other limitations. 



Mr. JOHNSON. General, would that apply only to occupied areas, or 
would that apply to any place in the world? 

General HOOVER. It would apply to any place in a foreign country 
where our troops might be. 

Mr. JOHNSON. Like Australia ? 
General HOOVER. Yes. The difficulties were encountered prii~ci- 

pally in Xnglanci. 
A proviso is added making i t  permissible for the prosecution to use 

depositions in what might be called noniinal death cases. The defense 
can introduce depositions now in death penalty cases, but t$e rose- 
eution may not do so. Many of the death cases are only nominaf, that 
is to say, the death penslty is authorized for the offense such as deser- 
tion, willful disobedience, and the like, whereas that penalty is practi- 
cally never imposed. 

There doesn't seen1 to be any reason why depositions should not be 
used in these cases, so we have provided that where the appointing 
authority directs that depositions be taken and that a case. be treated 
as noncapital, depositions may be produced for the prosecution. 

' 

Mr. ELSTON. General, I am wondering if it wouldn't be a good idea 
to also provide that depositions may be taken by stipulatioll of the 
parties, in order to prevent the return of witnesses froin great 
distances ? 

General HOOVER. Yes, sir. 
Mr. ELSTON. When both parties are willing that the testimony be 

I taken by deposition. 
General HOOVER. There would be no objection to putting it in the" 

article, but it is done now. It is done as a matter of practice. I f  the 
parties agree beforehand, the depositions are used. It is quite fre- 
quently done, but there would be no objection to putting a specific 
authorization in the article. 

Mr. ELSTON. The section doesn't seem to rovide as to who shall 
take the depositions. Do you think it is su&ient the way it is writ- 
ten, without some safeguard? I n  other words, should the deposition 
Ee taken by some person competent to pass on the competency and the 
relevancy of testimony and evidence? 

General HOOVER. The system as   re scribed by the manual contem- 
plates written interrogatories, as a rule. It also permits oral inter- 
rogatories, if desired. It contemplates, also, the answer to the ques- 
tion, ordinarily at  least, subject to objection when it is placed before 
the court. The system has its advantages, because of its simplicity. 
I f  the defense wants a deposition taken he simply submits his inter- 
rogatories to the trial judge advocate who submits his cross-interroga- 
tories, or vice versa, and the interrogatories are then sent to some 
officer who is authorized to administer the oath. The answers are 
made, written illto the deposition form, and the objections to admissi- 
bility are made when the deposition is offered before the court. 

I think it works very well. 
Mr. ELSTON. Objections may be made regardless of whether the 

objections were made at  the time the witness answered. 
General HOOVER. That is correct. 
The next proviso added to this article is one to provide for the 

preservation of testimony. It sometimes occurs under present pro- 
cedure that when it conies time to take a deposition so much time has 
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elapsed that  the witnesses are gone or perhaps have forgotten the 
facts. We provide here that  at  any time after charges are filed, but 
before they are referred for trial, which is the point now a t  which a 
deposition can be talren, the appointing authority may designate 
officers to represent the prosecution and the defense and upon due 
notice take a deposition. Then, when the time comes, it can be intro- 
d~zced in evidence, as any other deposition. 

Mr. ELSTON. What would be the situation if the defense took a 
deposition and didn't want to introduce i t  in evidence, but the prose- 
cution did ? 

General HOOVER. The prosecution can ordinarily offer i t  to the 
court. 

Mr. ELSTON. O r  vice versa. 
General HCOVER. Or  vice versa ; yes, sir. 
Mr. ELSTON. There is no prohibltlon against that ? 
General HOOVER. No, sir, not under the present procedure. 
Mr. ELSTON. In  other words, if a deposition is talren and the testi- 

inony is unfavorable to the party taking the deposition, the other 
party could offer it. 

General HOOVER. That  is right, yes. 
Mr. ELSTON. All rjght, YOLI 111ay proceed. 
General HOOVER. Yes, slr. 
The next article in which changes are proposed is article of war 31. 

The effect of the amendments is to make the rulings of the law inember 
in a general court inartial upon all interlocutory questions final as fa r  
as the court is concerned. Under the present article a good many 
exceptions are made to the categories of questions nhich the law mem- 
ber may finally determine. The effect of the changes in this article 
will be to clothe the law member with considerable authority that he 
does not now have. The only things which are reserved from his 
control are questioils bearing upon guilt or innocence or upon chal- 
lenges or questions of sanity. 

The  next article to be amended is article of war 36. The changes 
here are of a procedural nature. I t  is provided that  the records of 
special and summary courts iilartial shall go directly to the officer 
exercising general court-martial jurisdiction. That  is done because 
the ofiicer exercising general court-martial juriscliction over tlle com- 
mand is the one who examines these records of trial in a reviewing 
capacity. I t  is also provided that records of trial by special court 
martial which involve bad-concluct discharges shall 'after approval 
be forwarded to the officer exercising general court-martial jurisdic- 
tion and by h i p  to the Judge Advocate General for review. The same 
thing is covered elsewhere in tlle proposed changes. The purpose, 
of course, is to implement the appellate review in the office of the 
Judge Advocate General of this type of records of trial by special 
court martial. 

Mr. JOIINSON of California. This provision in section 17 is simply 
the old metllocl of handling it, isn't it, that we have had for jrears'? 

General HOOVER. As far  as the depositary of special and summary 
courts goes, yes, sir. 

Mr. JOIINSON of California. I f  we wanted to change that and adopt 
s different method, we would have to drop this and adopt another one. 

General HOOVER. Yes, sir. 



Mr. JOHNSON of California. I f  you wanted to have the Judge Advo- 
cate General handle the whole thing through his department. 

General HOOVER. That  is correct. 
Mr. JOHNSON of California. This is the one, is i t  not, on which the 

JVar Department disagreed with the An~erican Bar Association com- 
mittee ? 

General HOOVER. I believe the American Bar  Association committee 
proposed that the special court-martial records go to the Judge Advo- 
cate General. A t  least, they made a general recomnieadation to tlle 
effect that so fa r  as feasible the records of trial by special courts inar- 
tial be treated the same as the records of trial by general courts mar- 
tial, and, of course, the records of trial of general courts martial go 
directly to the Judge Advocate General. 

Mr. ELSTON. General, H. R. 576 provides that the prosecuting offi- 
cer of each general and special court inartial \hall forward directly 
to the Judge Advocate General or  to such officer as the Judge hdvo- 
cate General n ~ a y  select the original record of the proceedings in such 
cases. 

General HOOVER. Yes, sir. The bill we are considering does not 
follow that suggestion. 

Mr. ELSTON. Yes, I realize i t  doesn't, but I am wondering if you can 
give us some idea of the amount of work that would be involved if all 
those records had to be forwarded directly to the Judge Advocate 
General. 

General HOOVER. Well, i t  would require considerable additional 
work. Those records are now examined in the office of the staff judge 
advocate of the officer exercising general court martial jurisdiction. 
The work would have to be done, under the Durham bill, in the office of 
the Judge Advocate General, or in some ofice set up for the purpose 
by the Judge Advocate General. I say that  i t  would involve some 
additional work, because I thiidc the Durham bill envisages a more 
complete review and greater power to take corrective action than 
are now given to this class of records. Much would depend, of course, 
upon whether changes were made, as has been suggested here, in the 
form of records of trial by special courts martial. I f  they should 
become verbatim reports of the proceedings, the 1-olume of work iu- 
voIved in the exainination would be considerably increased. 

Mr. ELSTON. I f  i t  is provided that  there shall be a complete review 
of every special court inartial case, then this section would have to 
be revised. 

Gcneral H o o w ~ .  Yes, s ir ;  it would be necessary to revise it. 
Mr. ELSTON. Under this section, unless the conmianding officer 

should change the record and stipulate that  there should not be a 
bad-conduct discharge, a special court-martial record ~vhich would 
require a bacl-conduct discharge would be reviewed by the Judge 
Advocate General. 

General HOOVER. That is right; yes, sir. It would be treated as 
would a record of trial by general court martial. I t  would receive 
exactly the same treatment. 

Mr. EISTON. As to everything else iilcluded in a special court mar- 
tial, the commanding officer is the filial authority. 

General HOOYER. I would say the officer exercising general court- 
nlartial jurisdiction is the final authority. 



Mr. ELSTON. And that is usually the conmanding offcer, is it not, 
or somebody whom he designates? 

General HOOVER. The special court martial may come from the 
regiment, from the battalion, or from the post. The officer who ap- 
points the conrt and acts upon the sentence may be a subordinate com- 
mander, but the record goes on up to the officer exrcising general conrt- 
martial jurisdiction. The latter would occupy a position such as that 
of a divsion coina:ander or an area commander. 

Mr. ELSTOX. And would be the person designated by the Judge 
Advccate General, if we write into this bill that he makes the appoint- 
ment of all persons serving on a eneral court martial ? , % General HOOVER. That is pro ably the way i t  would work out; 
yes, sir. 

Mr. JOHNSON of California. When a record of a general court 
martial comes up there with a certain type of sentence, as a practical 
matter, does the commanding general talk to the Judge Advocate 
regarding the sentence provisions of it, whether it is big enough, small 
enough, or i t  should be modifid? 

General HOOVER. I think generally the answer is yes. 
Mr. JOHNSON of California. Of course, there is no compulsion on 

his part to do that? 
General HOOVER. No, sir. 
Mr. J O I ~ S O N  of California. He may sit down i11 his own office and 

make up his mind to double the sentence, or change i t  any other way, 
without any consideration of what might be the riews of the Judge 
Advocate General's Department ? 

General HOOVER. The Articles of War require the officer-the gen- 
eral, who is going to act on the sentence to refer the matter to his 
staff judge advocate for comment, before the general acts. 

Mr. JOHNSON of California. Well, in your experience, which is rather 
widespread, has i t  been their policy or procedure to submit an inquiry 
to you and say, "What has been the universal sentence in this type of 
case? " 

General HOOVER. The practice varies. I n  cases, I think the 
majority of cases, the reviewing authority takes the advice of his staff 
judge advocate and does discuss the matter with him before he acts. 

Mr. JOHNSON of California. Well, does he try to integrate that into 
s sort of a pattern for different types of cases? 

General HOOVER. Yes ; an effort is made to do just that. 
Mr. JOITNSON of California. But some of them don't follow that 

practice ? 
General HOOVER. It is1 not universal. 
Mr. SMART. Mr. Chairmanl I would like to say to Mr. Johnson that 

tomorrow there will be a witness here, Colonel McElwee, who was 
formerly staff judge advocate of the Seventh Army, under General 
Patch. He  has had wide field experience in courts martial. He has 
informed me, and will so testify before this committee tomorrow, that 
every time he would recommend a reduction in sentence and was able 
to get to the commanding officer, the reduction was made, but that a 
great majority of the time the Chief of Staff forbade him to talk to the 
commanding general and the sentence would stand regardless of his 
recommendations1. I think that is the answer to your question. It 
comes back eventually to the personal opinion and desires df the G-1, 
the Chief of Staff and the commanding general. 



Mr. JOHNSON of California. Well, it  amounts to this, that it is possi- 
ble and probable in some cases that nonlegal officers can determine 
these legal matters of sentence and other things. 

Mr. SMART. That is quite true. They determine them on the basis, 
I would say, of personality and personal desire rather than the law 
which is involved in the case. 

Mr. JOHNSON of California. Of course, I don't want this to be any 
undue criticism of line officers, I don't mean to do that, but I feel they 
are not properly qualified perhaps to pass on these things and too 
much of the personality and the personal experience of the line officer 
mi 11t be injected into the judgment there. 

&enera1 HOOVER. I may say that the proposed amendments under 
article 47 touch on that subject. 

Mr. ELSTON. General, are there any circuinstances at all under 
which a person can be given a bad-conduct discharge other than by a 
finding of a general or special court martial? 

General HOOVER. No, sir. 
Mr. ELSTON. Are there any cases under which a person's convic- 

tion before any form of courts martial have been made t3he basis of 
a blue discharge ? 

General HOOVER. NO, sir. A blue discharge is purely administra- 
tive in its genesis and in its execution. It is not given as a punishment, 
as a result of a sentence by court martial. 

Mr. ELSTON. IS that taken into consideration at any time, tliat is, 
convictions before either-summary or special courts martial? 

General HOOVER. Yes; I think so. If a man demonstrated his 
unwortl~iness by frequent offenses for which he is tried by inferior 
courts martial, for example, i t  might result in a blue discharge after 
a hearing before a board of officers. 

This brings us to the proposed amendments to article 38. The 
changes are of a minor nature. The present article requires that the 
rules made pu r s~~an t  to article 38, that is, by the President, shall be 
laid before the Congress annually. Now, as a matter of practice, these 
rules are incorporated in the Manual for Courts Martial, which is 
only changed at  considerable intervals. The present Manual for 
Courts Martial was prescribed in 1928 and there h:37e been but few 
changes. The proposal is tliat the rules and regui~tions made pur- 
suant to the article shall be laid before the Congress, omitting the 
word "annually." 

That brings us to article 39, which is the statute of limitations upon 
punishments under the Articles of War. The first change, one of 
some importance, ,excepts from the statute of limitations the offense 
of absence without leave committed in time of war. Under the pres- 
ent statute, desertion in time of war is excepted from the bar of the 
statute, so that we can try a man for desertion in time of mar at  any 
time after he is appprehended. The effect of the amendment is to 
put absence without leave on the same basis. 

Mr. XLSTON. General, as I read this section, with those exceptions, 
any crime is outlawed within 2 or 3 years under certain circumstances, 
regardless of how serious it might be. 

General HOOVER. Yes,,sir. 
Mr. ELSTON. For example, rthe crime of rape would be outlawed in 

2 years. 



General HOOVER. Yes, sir. 
Mr. ELSTON. The accused might commit the crime of rape, willfully 

absent himself from the jurisdiction, then, after a period of 2 years 
or 3 years he is apprehended and is subject to be dismissed under the 
bar of statute. 

General HOOVER. That is right. 
Mr. ELSTON. Without any trial. 
General HOOVER. The only exceptions at present are mutiny, mur- 

der, and desertion in time of war. 
Mr. ELSTON. Why should there be a statute of limitations as to 

felonies? There is no statute of limitations ordinarily in the States 
as to felonies. 

General HOOVER. I wonder if thak is correct, Mr. Chairman. I 
understancl that there is a Federal statute of limitations applying 
generally to felonies. 

Mr. ELSTON. There may be, but in most States there are no statutes 
of limitations as to the more serious felonies. 

General HOOVER. I t  is a matter of national policy, of course, as to 
whether we shoulcl put a limitation upon an offense like rape. 

Mr. BROOKS. Will the gentleman yield? 
Mr. ELSTON. Yes. 
Mr. BROOKS. Tkey can interrupt those by filing some sort of a bill 

of information or by obtaining an indictment. Where no apprehen- 
sion can be made during the period prescribed, i t  can be interrupted 
by the filing of an indictment or a bill of information. 

General HOOVER. Yes. We can interrupt the statute by preferring 
charges and arraigning. 

Mr. ELSTON. IS that what this bill says? It uses these words: 
"Except for desertion or absence without leave committed in time of 
war, or for mutiny or murder, no person subject to military law shall 
be liable to be tried or punished by a court martial for any crime or 
offense conlinitted more than 2 years before arraignment of such 
person." 

General HOOVER. Yes, sir. 
Mr. ELSTOX. That woulcl seem to r-elease the accused completely, 

even though he may have been charged before the 2-year period. 
General HOOVER. That is right, unless we can get holcl of him and 

arraign him. It difle1.s from the situation suggested by Mr. Brooks. 
Mr. BROOKS. W h y  is that?  
General HOOVER. That is the way the law is  at  present. The object 

of it ,  of course, is to still the prosecutions. I t  is a matter of legisla- 
tive policy. We have the provision with respect to manifest impedi- 
ment. For example, if a nian were 'in a State prison, the statute 
woulcl not run during that period because the Federal authorities 
would have no power to get hold of him. 

Mr. JOEINSOX. Yes, but isn't the weakness of your provisjon here 
that you have to actually get him in custody and bring him before 
a court? 

General HOOVER. That ib the present law. 
Mr. JOIINSON of California. I n  an ordinary case all you do is file a 

charge against hiin, either ag indictment or a bill of information, a i d  
the statute stops running. 

General H o o v ~ ~ .  This is in favor of the accused person. There,is 
no question about that. 



Mr. JOHNSON of California. What  has been the result of tha t?  
Wave any gotten away? 

General HOOVER. Yes, sir. 
Mr. JOIINSON of California. DO you know of any cases where they 

have gotten away? 
General HOOVER. Yes, s ir ;  we have them now and then. 
Mr. JOIINSON of California. Would as many as 1 percellt get away? 
General Hoorsn. KO, sir. 
Mr. JOIINSOX of California. I t  would usually be confined to the 

h?gher crimes, wouldn't i t ?  
General HOOVER. Well, we have had some absence-without-leave 

cases in this war where the statute of limitations has run. A man 
has been gone more than 2 years- 

Mr. NORELAD. miell, after 2 years i t  would certainly be desertion, 
wouldn't it, and covered by your original article. 

General Hoov~a .  The \Val. Departnlent abaldolied the practice of 
dropping these men as deserters, dropping them admiiiistratively as 
deserters during this war, so that a great many of the men weye 
carried as absentees, not as deserters, and when they were brought to 
trial they were brought to trial for absence without leave. 

It would have been possible in every one of those cases to charge 
them with desertion, of coui.se, and if they had been fo~uld  gnilty of 
desertion the statute would not have run. 

Mr. ELSTON. YOU may have a case where a man has been discharged 
from the service, his period of enlistlnent may have run out or he may 
be otherwise discharged from the service and still be amenable to 
military law because he committed some offense while he was a soldier 
but the circnmstances may not have been developed a t  the time he left. 
It may not have been known a t  the time he left that he was to  be 
accused. I f  so, he would not be guilty of desertion, he would not be 
g ~ ~ i l t y  of AWOL, but still he might be subject to punishment. 

General HOOVER. An illustration of that situation I think would lie 
in embezzlement of Government property. A man might be dis- 
charged after his offense and under the present ninety-fourth article of 
war we could b h g  the man back despite a discharge and try him. 
But the statute of limitations mould continue to run under our present 
procedure. 

Mr. ELSTON. But, General, do you think it wonlcl be better if we 
provided in article 39 that  the statute of limitations would not run as 
to the accused person provided an  accusation was made within the 
2-year period ? 

General HOOVER. I t  could be done. I personally feel the present 
provision is in favor of accused persons. It quiets prosecutions. 
Nothing particularly is to be gained by the Government in resurrect- 
ing these old cases and bringing the men to trial. 

Mr. ELSTON. NO, b ~ l t  you encourage an offepder to become a fugi: 
tive. All he has to do is stay away for 2 years and his crime or 
offenses, except desertion or a. w. o. 1. during war, are canceled. 

General HOOVER. Yes, that is true. But  I think there is no  practical 
problem of any great moment. 

Mr. BRCOKS. Tq7ill the gentleman yield? 
Mr. ELSTON. Yes. 



Mr. BROOKS. General, don't you go back to the situation I 
tioned before? After 2 years, you have got to go into a civilian 

men- 
court 

on n lot of these cases. 
General HOOVER. Yes, sir. We are barred. 
Mr. BROOKS. For instance, a man leaves the service and the crime 

is outlawed by limitations, as with manslaughter, but you could still 
go into the civilian courts when you do have a system of comity between 
the military and civilian courts. 

General HOOVER. Yes, sir. 
Mr. BROOKS. And when the crime is committed in the continental 

United States, doesn't it give strength to the argument that perhaps 
most of these things ought to be prosecuted in the local civilian courts? 

General HOOVER. I don't believe that our statute would prevent 
prosecution in the local courts. 

Mr. BROOKS. It wouldn't quiet the prosecution of the crime. 
. Mr. ELSTON. Will the gentleman yield ? 

Mr. BROOKS. Yes. 
Mr. ELSTON. Suppose the crime were committed in Korea or Japan 

or Germany. 
General HOOVER. Then there would be no remedy except through 

our military courts, of course. 
Mr. JOHNSON of California. Or at the Presidio, in San Francisco. 

Suppose it was committed there. 
General HOOVER. YOU might have Federal civil jurisdiction there. 
I think the fact that the Army is not interested in prosecuting these 

cases from the standpoint of law enforcement as much as it is from the 
standpoint of maintaining standards in the Army has something to do 
with it. If yon bring to trial an old case, none of the members of 
the Army locally know anything about it, it doesn't mean anything 
to them, and we aren't accomplishing very much by trying that case. 
When we try a recent case we are bringing home to the rest of the 
Army the theory that crime does not pay. 

Perhaps our position is somewhat different from that of the local 
prosecuting systems. 

Mr. ELSTON. Of course, General, you can always dismiss a case 
if you don't want to  proceed with prosecution. 

General Hoomn. Yes, sir. 
Mr. ELSTON. But you might have a very serious case that you did 

want to prosecute and couldn't do so if you made your statute of 
limitations run as it is provided for in this section. So wouldn't it be 
better to stipulate that the statute begins to run or runs only in the 
event no accusation is made within 2 years. Then if the accused 
is apprehended and you don't want to try him, you can always 
dismiss the case. 

General HOOVER. Well, i t  could be done. 
Mr. JOHNSON of California. It seems it would bring it home much 

better to those that were inclined to commit crime, because they would 
know then that no matter how much time had elapsed if an accusation 
were made they would still have to face it. That is the way it iin- 
presses me. 

General HOOVER. Perhaps so. 
I must say that the Army is reluctant to try criminal cases. The 

Army is reluctant to try cases unless it can see a real object in doing 
so, a real result to be attained. 



Mr. BROOKS. That is more the principle of the French Foreign 
Legion, isn't it, to forget what has been done and go ahead. 

General HOOVER. Yes. It is all in favor of accused persons. 
Mr. ELSTON. But i t  might be rather tough on a person who has 

been the victim of a rape. 
General HOOVER. That is right. We recognize the principle that 

you are speaking of, Mr. Chairman, when we clo except certain 
classes of cases from the running of the statute, such as murder or 
mutiny or desertion i11 time of war. The importance of them is 
deemed to be such that the statute should not apply. 

Mr. NORBLAD. I n  other words, are we getting back to the old 
premise that the Army does not punish crime for the sake of punish- 
ing crime, but for the sake of discipline alone. 

General HOOVER. Well, I think you can't entirely get away from 
the thought, that one of the important objects of punishment is to 
maintain discipline. 

Mr. ELSTON. All right, you may go on with the next section, then. 
General HOOVER. We propose to add a proviso to article 39 cover- 

ing cases involving security considerations. This was a clause drafted 
during the war, some months ago, to cover the case where a trial 
would involve disclosure of information which might be of value to 
the enemy. Those cases are excepted from the running of the statute, 
until 6 months after the end of the war. 

Mr. NORBLAD. Well, any crime would be detrimental to the prose- 
cution of the war, whether i t  were a minor AWOL or a manslaughter 
or the giving away of national secrets, wouldn't it? That seems 
awfully broad to me. 

General HOOVER. The discretion is broad, but I do not believe there 
would be abuse of it. The secret would have to be something of a 
public nature, I should say. 

Mr. JOHNSON of California.' Could I ask another question about 
this limitation problem, Mr. Chairman? 

Mr. ELSTON. Sure1 . 
Mr. JOHNSON of Jaialifornia. Will that 2-year provision have the 

effect of letting off a good many of these soldiers that stole property 
over in France ? 

General HOOVER. Yes sir, i t  may have that effect. 
Mr. JOHNSON of Calijornia. The records seem to indicate that there 

was a wholesale stealing of property and black marketeering, and 
things like that. Now, all those men will probably get off, on this 
2-year provision. 

General HOOVER. Yes, some will probably escape punishment. The 
period during which they are in a foreign country, of course, beyond 
the reach of our process, will be excepted from the running of the 
statute. You may have in mind those nzen who come back to this 
country ? 

Mr. JOHNSON of California. Yes. 
General HOOVER. The statute would commence to m n  in those cases 

upon return. 
The next proposed changes are in article 43 with respect to the votes 

on findings and sentences. Some confusion arose during the war as 
to the meaning of this article. There was a specific case in which a 
man was found guilty of murder by a two-thirds vote of the court, as 



mas autl~o~izecl by this article, but he was senteilcecl to death. The 
sellteiice to death required a unanilnous vote. It mas contended, in a 
United States court, successfully, for the time being, that  if the punish- 
ment of death must be adjudged by a unanimous vote, Congress must 
have intended that the convictioii of the offense on which the sentence 
was based would also require a ~manimous vote. A writ of habeas 
corpus was issued in that  case. A11 appeal was taken to the United 
States Circuit Court of Appeals, where it was decided that the article 
provicled that any finding of guilty, except for  an offense for which the 
death penalty is made mandatory, might be reached by a t ~ ~ ~ o - t h i r d s  
vote. 

The changes that are now proposed in the article are inteilcled to 
clarify the wording of the article, but not to change the sense of it. 
The result will be that we will be able to convict a man of iliurder by a 
two-thirds vote, but if we %ant to sentence him to deatli there must be 
a uilaniinous vote. 

The next change is in article 44. The  present article 44 is an old 
one which provides that when an officer is disinissecl froin the service 
for cowardice or fraud, the crinle, punishment, name, ancl place of 
abode of the delinquent shall be published in tlie newspapers in and 
about the camp and in the State from which the offender came or where 
he usually resides, and that after sncli publication i t  shall be scandal- 
ous for any other oficer to associate with him. The American Bar 
Association committee recommended, and I believe tlie Durham bill 
contemplated, tlie elimiimtion of that clause as being uimecessarily 
harsh and obsolete as well. I t  has not, in fact, been put into oper- 
ation during recent years. So the old article has been stricken out 
entirely and we have inse~ted in lieu of i t  an authorization for reduc- 
tion to the ranks of an officer when tried by general court martial in  a 
case in which a sentence of dismissal inay lawfully be authorized. 

Mr. ELSTON. I notice i t  is only in tinie of war. 
General HOOVER. Only in time of m7ar ;. yes, sir. There are some 

reasons for that  limitation. One of them is that ordinarily i11 peace- 
time there will be no machinery whereby you can require the man to 
serve as an enlisted man. I11 time of war you will have some form 
of the selective service or draft  which can be applied to induct the inen 
as a. class. Now, i11 time of peace ordinarily an enlisted man can 
become such only by voluntary enlistment, so there is a practical con- 
sideration froin the constitutioiltll or legal standpoint. Also. there 
doesn't seem to be any particular object in requiring officers in time of 
peace to serve as enlisted men after their disniissal or after their reduc- 
tion. There is no manpower question involvecl. The punishment of 
clismissal, of course, is serious. 

Mr. ELSTON. General, i t  seems to me that the severity of the punish- 
ment is the dismissal. 

General HOOVER. Yes, sir. 
Mr. FL~TON. Don't yo11 think, so far as reductioil to the rank of a 

private is concenml, that slionlcl he optional with thl: accused? For  
example, suppose you have a inan that has a large fanlily who couldn't 
live on the pay of a private. 

General HOOVER. I thiilk there would be cases in which i t  would be 
appropriate to permit the clisinissed oficer to enlist i11 tlie Army. I 
do not know how you can make it a form of punishment, however, as 
10lig as there is a vol~uitary act on his part required. . 



Mr. EISTON. This section would make i t  manclatory to be reduced to 
the rank of a private, a i d  of course lie m~oulil have to serve for some 
considei~tble period of time. 

General HOOVER. The requirement of service woulcl be premised on 
tlie theory that in time of war you would have the machinery to do it, 
tliat is, the constitutional machinery of tlie draft. 

Mr. E~sron-. Well, you may be able to draft a person within cer- 
tain age limits, but this section would permit you to reduce to the grade 
of a private an officer who mas beyond the age for induction. 

General HOOVER. No, s ir ;  we wo~ldn ' t  apply i t  in those cases. T o  
cover tlie situation we provide that the punishinent may be imposed 
under such regulations as the President may prescribe, the idea being 
that  the President would utilize whatever draft  lam me might have a t  
the time to bring these illell in. I f  they were above the age limit we 
couldn't use the punishinent. 

Mr. ELWON. Well, you could, unless the President prescribed other- 
wise. 

General HOOVER. I f  there shoulcl be any way to accomplish it. What  
we should do here, Mr. Chairman, woulcl be to induct the man into 
the service as an enlistecl man. We inust have some gener:d provision 
of law, in conformity with constitutional principles of class treatment, 
on which to base the proposecl punishment. 

Mr. ELSTON. You can do i t  anyway. 
General HOOVER. I say if you can do i t  leg$ly, i t  is all right. 
Mr. ELHTON. S ~ ~ p p o s e  he is just dismissed from the service. H e  can 

still be incluctecl, if he is subject to the conscription act. 
General HOOVER. That  is right, and i t  was oilr thouglit that this 

clause woulcl apply where the man is subject to the clraft; but if he is 
not subject to the clraft the President in his regulations would prob- 
ably exclude tliat case from the operation of the article. 

Mr. ELSTON. Well, I suppose this section was drafted for the pur- 
pose of taking care of the man who is willing to serve as a private or 
who if he went home could be drafted. 

General HOOVER. Yes, sir. 
Mr. ELSTON. H e  might go home and wait a number of inonths 

before he would be drafted, but under this section he could start his 
service iinmecliatelys 

General HOOVER. Yes, s ir ;  and we thiilk i t  would be a wholesome 
thing. It would save the man from the stigma of a straight dismissal. 
I t  would save the young oflicer who is rather irresponsible, though 
perhaps a fine soldier essentially, who gets dismissed for, we mill 
say, disorderly conduct which reflects upon the uniform he wears. 
There would not seem to be any reason why he should not be put in 
the ranks in time of war, not only to get his services but also to save 
face for him to that extent. 

Mr. ELSTON. I.see a lot of virtue in the section, provided the regula- 
tions prescribed by the President are proper. 

General HOOVER. I bclieve there is substantial rirtue. 
Mr. NOIWLAD. May I ask a question? I am quite interested in this 

section because I happen to have seen a case where two bomber pilots, 
who were part of a group I was with, were getting ready to go overseas 
and they immediately had themselves court-martialed on every kind 
of a charge they could think of. They were subsequently dismissed 



from the service, which was proper. Then they went home and the 
last thing I heard, or at least any of my friends heard, was that they 
had gone to work in a factory and were occupationally deferred, stay- 
ing out of the service throughout the war, whereas their friends went 
on and served overseas, some of whom were killed. Now, under this 
section, what would have been the outcome of a case like that ? 

General HOOVER. Under this section we mould have been able to have 
reduced them to the ranks and to have compelled them to have carried 
on through and have done their duty, like the rest. 

Mr. NORBLAD. They seemed to be very happy upon their r e t ~ ~ r n  to 
civil life. 

Mr. BROOKS. I11 reference to the publication of notice in the local 
press, General, will the rules be the same for the enlisted men? 

General HOOVER. We are eliminating those provisions. 
Mr. BROCI~S. And the eliminations will cover the enlisted men? 
General HOOVER. Yes, sir. 
Mr. BROOKS. NOW, I notice during the war you did publish those of- 

fenses in the press as to enlisted men. 
General HOOVER. There was no requiremeat by statute that we do it 

except locally. I suppose that what you refer to was done from a gen- 
eral publicity angle. I do not know the circumstances. 

Mr. BROOKS. I k11ow a case of an enlisted man who apparently com- 
mitted an offense. I t  was all published. Later he was put in a special 
unit and made good. He received a very fine discharge. 

General HOOVER. Yes, sir. 
Mr. BROOKS. Of course, that publication has done him irreparable 

harm, that even the honorable discharge can't eliminate. 
General HOOVER. I t  seems to me that the sort of procedure to which 

you refer may carry punishment too far and be unnecessary. 
This brings us to article 46. From articles 46 to 53, inclusive, there 

has been a rearrangement of subjects covered. The proposed amend- 
ments to article 46 contain the provisions with respect to the preferring 
and investigation of charges which are now contained in the seventieth 
article of war. The reason we brought them to this position in the  
structure of the articles is that the present seventieth article of mar is 
among the punitive articles and article 46 is an administrative article. 
The provisions with respect to charges and pretrial investigations as 
incorporated in the proposed article 46 do not differ from those in the 
present article 70 except that the punitive provisions now existing are 
retained in article 70. I may say that the War Department feels that 
the pretrial investigation as at present required by article 70, and 
which is to be carried on by the nev article 46. has been of inestimable 
value in the administration of military justice. To make a long story 
short, i t  eliminates most of the errors'possible in preferring and dis- 
posing of charges. I t  prevents a great nzany trials and results in 
trials by inferior courts in a great many cases where the men might 
otherwise be tried by general courts martial. 

Mr. NORBLAD. May I ask a question regslrding this section ? 
Mr. ELSTON. Yes, sir. 
Mr. NORI~LAD. YOU heard the witnesses who testified before you, I 

believe, didn't you ? 
General HOOVER. Yes, sir. 



Mr. NORBLAD. AS I recall, a lot of them testified that they felt it 
proper that the accused should have the right to defense counsel dur- 
ing the time of the investigation of charges and that is not in the 
particular amendment which the War Department has submitted, 
is that correct, sir 1 

General HOOVER. That is correct. 
Mr. NORBLAD. And the House Military Affairs Committee, I believe, 

also recommended a t  the last session of Congress that the accused 
should have the right to defense counsel a t  the preliminary in- 
vestigation. 

General HOOVER. The feeling is that there is no objection to counsel 
appearing at this stage of the case, that is, in the course of the pretrial 
investigation. As a matter of practice counsel is allowed, to my 
knowledge, where it is asked for. But a great many of these cases. 
are of a routine nature; that is, the character of the offense is such 
that there isn't anything complicated about the case, and couii~sel is not 
desired. The ordinary absent-without-leave charge simply involves 
the question as to whether the man absented himself without leave and 
whether he stayed away during the time alleged. It would seem to 
be unnecessary to require counsel to appear in that type of case. 
Furthermore, the investigating officer is expected to and does act in a 
judicial capacity. He  is supposed to advise the appointing authority 
on the merits, and I think he does so with remarkable fidelity. I 
suppose there are exceptions, but the exceptions are not predomimmt, 
by any means. Again, this pretrial investigation is much like the 
grand jury inquiry made in civil courts, where counsel is not habituaily 
provided. 

Mr. ELSTON. General, would you consider it jurisdictional error if 
this section were not complied with? 

General HOOVER. NO, sir; if it were made jurisdictional error, we 
would inject into our trial procedure a difficult and highly technical 
situation. We think that the guilt or innocence of the man ought 
to be determined at the trial. I f  we inquire into what was done 
before the trial from the standpoint of the coinission of error, we are 
just asking for trouble. I should like to say, in that connection, that 
in my experience I have not seen more than a half dozen cases in 
which there has not been a reported investigation or an investigation 
in fact. Some of the investigations are done better than others and 
some of them aren't done well, we must concede that. But the object 
of the investigation is normally fully served before the man goes to 
trial. If  he goes to trial in a case in which a better investigation might 
have prevented trial, and possible injustice can be prevented at the 
trial and by action after the trial. . 

Mr. ELSTON. General, suppose you have the case where a command- 
ing officer does not comply with1 this section. He doesn't permit the 
accused to examine witnesses a t  the preliminary hearing and arbi- 
trarily files a-charge and presents it to a general court inartial for 
hearing. What if anything can be done about it, if i t  isn't a jurisdic- 
tional error to so act? 

General HOOVER. I f  it appeared i11 the Ofice of the Judge Advoczte 
General that the man had been deprived of any substantial right, 
such as the presentation of testimony in his own behalf, or something 
of that kind, i t  would be possible for us to say that the error i n j ~ ~ i o ~ z s l y  



affected the rights of the accused and that  the sentence shoulcl there- 
fore be vacated. The case of real injury would be rare. Ordinarily 
guilt or innocence is and should be determined at the trial and not 
by what occurred prior to the trial. 

Mr. ELSTON. A great many things can be clevelopecl a t  a prelim- 
inary investigation, if the accused is given the ineans and the oppor- 
tunity to present a i d  examine witnesses. 

General H o o ~  2:s. Yes, sir. 
Mr. ELSTON. And insist upon the presentation of certain facts. 
General HOOVER. Yes, sir. 
Mr. ELSTON. I f  he is deprived of that opportunity, I don't know why 

i t  shouldn't be jurisdictional error. 
General HOOVER. We would be considering as jurisdictional error 

. something that happened beforehancl and that  really had no bear- 
ing on the man's gnilt or innocence. The accnsecl has a complete op- 
portunity to meet the issue of guilt or innocence a t  the time of the 
trial. 

Mr. ELSTON. I f  you clon't make i t  jurisclictional error, then this sec- 
tion is meaningless. I t  is not manclatory. 

General HOOVER. I t  is not mandatory, but I think i t  is fa r  from 
meaningless, Mr. Elston, because i t  has been most effectively used in 
the Army. 

Mr. ELSTON. But i t  is purely directory. 
General Hoown. I t  is directory as i t  stands, but as a directory 

provision I think i t  has been extremely useful in advancing justice, 
in  expediting trials, and in preventing unnecessary trials. 

Mr. ELWON. I clon't cloubt that for a moment, but I can see where 
an accusecl person mould lose some of his very substantial rights if he 
were not given the opportunity to appear, to examine IT-itnesses, to 
insist on the presentation of certain facts, and to be fully protected, 
the same as he woulcl be a t  any preliminary hearing in  a court of law. 
I f  you simply make i t  permissive i t  may be that  you haven't gone far  
enough. 

General IIOOS'ER. Well, if the failure to conduct the investigation in 
the manner required- 

Mr. ELSTON. HOW are you goina to cletermine whether or not sub- 
stantial jilstice had been done? suppose he were insisting, for es- 
ample, that certain testimony if presented woulcl have absolved him 
and nothing was done about it. How is a reviewing court going to 
know what woulcl have happened had that  evidence been presented ? 

General HOOVER. TVe would have to go to the report of investigation 
or  to anything that he might present in connection with i t  a t  the trial. 
W e  have hacl these attacks made in the course of ,the trial by the 
accused persom upon the investighons. I think the facts are usually 
cle~elopecl. Ancl I thiilli we must come back, in clefencling the direc- 
tory nature of it, to the fact that  guilt or innocence is to be cleterininecl 
a t  the trial ancl that the accused is there afforded every.opportunity to 
meet the issues. 

Mr. BROOKS. General, \ \hat would you clo if you had a commantling 
officer who just custonlarily ignorecl the requirements of preliminary 
ex:) injiiation ? 

General Hoo\~::. I have in my experience never know11 one to do PO. 
I think he would be brought to account very quickly if that mere 
cliscoverecl. 



I A h .  Brroo~rs. VTell, does the Judge Advocate General's Department 
hare authority over an officer of that  character? 

C*eizeral Hocvln~. 7JTe wonlcl have no direct authority. l v e  ~vould 
have to bring the matter to the attention of the responsible officer in / c o ~ ~ ~ m ~ l  ehairnels. 

Rl&. ~)ROOIES. You wodd  _~oi~sicler it a violation of the rules anc1 
1.egulatlons of the Army? 

General FIooir?~. Yes, sir;  wc wonld bring i t  to the attention of the 
,general con~mmtling. 

Mr. B~oorrs. Now, in civilian life, of course, if a man in the Federal 
court is inclictecl he is not entitled to any preliminary examination, but 

, if i t  is on a bill of nlformatioa he is entitled to appear and examine 
witnesses, as I unclerstancl the law. You would conslcler every coin- 
plaint in the Arnly an inclictment, so to speak, for that  purpose? 

Genera! HOOTER. Yes, s i r ;  every set of clrarges. Of course, it is 
conteinplatecl that the inan will be afforded an opportunity to cross- 
exaxine the I\-itnesses, ancl to call any witnesses- 

Mr. BROOKS. That  is on trial, but not in a preliminary examination. 
General HOOVER. 011 both occasions. I shoulcl like to correct any 

impression that the present article of war seventy is not followecl gen- 
erally. It is followed generally. 

Mr. ELSTON. Well, General, if it is followed generally, then I don't 
see what you have to worry about, if it is lnacle jurisdictional error not 
to follow it. 

General HOOVER. We don't consicler i t  a jurisclictioilal matter. We 
look a t  the substance, rather than the form, that  is all. We shoulcl 
gain nothing of substance if the law were treated as manclatory: 

Mr. JOIINSON. The adininistration is what does that, not the law. 
The law is absolutely inandatory, I think, the way i t  reads. The word 
"shall" means exactly that. So the way you handle it, by aclministra- 
tioe decree,  yo^^ declare that  to be only a directory provision of the 
article. 

General HOOVER. The present interpretation of the article making i t  
directory only is based-on an opinion of the Board of Review, with 

I personally had something to do. It is based on the practice 
in the Federal courts. I t  follows the decisions of the Federal jndici- 
ary. Ancl I think it is sound from the legal standpoint. I think we 
moulcl consider it as error, all right, if there were a failure to comply 
with the article, but there js a difference between treating i t  as error 
ancl treating i t  as jurisdictioi~al error. 

Mr. B ~ o o ~ r s .  That  is right. 
General HOOVER. Artd thait is what we are trying to avoid, a i d  what 

n-e tried to avoid in handing domil that opinion. 
Mr. JOHNSON of California. Well, is i t  your opinion, based on your 

experience, that the subsecpent trial corrects the vidation of this pro- 
vision ? 

General HOOTER. Yes, in the normal case. 
Mr. JOHNSON of California. Because he has a chance to present his 

entire casg. 
General HOOVER. Yes. I f  he had anything that  he wants to present, 

lie can present i t  a t  the trial. I f  he is prevented from presenting i t  a t  
the trial, then it is error on the trial, which me can certainly consicler. 

Mr. ELSTOX. Will the gentleman yield 8 



Mr. JOHNSON of California. Certainly. 
Mr. ELSTON. I don't suppose there is a member of Congress who has 

not received complaints from persons who have been court martialled 
who claim they didn't have the opportunity to present their cases be- 
fore the charge was made against them; that if they had had the op- 
portunity the charges in some cases would not have been made., We 
appreciate, of course, that there is no merit to  many of those conten- 
tions, but on the other hand there might be as to some cases. 

General HOOVER. Yes, sir. 
Mr. ELSTON. And if you don't have a full and complete preliminary 

investigation, you might have charges filed against a person that are 
wholly unwarranted. The mere filing of charges doesn't do the man 
in the service any good, any more than it does a man any good to be 
indicted, even though he is subsequently acquitted. I have always felt 
that a preliminary investigation was almost as important as the trial 
itself, because evidence may get away if the accused doesn't have the 
opportunity to insist on its presentation a t  the early stage. 

A man might be a witness and be killed before trial. Then his 
testimony wouldn't be obtainable at all. So i t  seems to  me that you 
haven't gone far  enough in safeguarding the rights of the accused a t  a 
preliminary hearing. 

Mr. NORBLAD. Mr. Chairman- 
Mr. ELSTON. Yes. 
Mr. NORBIAD. With reference to the matter of the right of the ac- 

cused to cross examine which has been brought up by the members 
of the committee and yourself,'General, with all respect to your 
examination of those a t  the command level, dvring the war I in- 
vestigated, I judge off-hand, probably 40 or 50 cases, where I was the 
investig-ating officer, and I always told the accused that he had the 
right to cross examine witnesses, but none of them had the slightest 
idea how to go about it. I only had one case where a man ever even as 
much as attempted to ask a question of one of the witnesses. Now, 
i t  is my feeling that if he had khe right to have an attorney appointed 
the witnesses would be examined in fact, rather than i t  just being a 
part of an article of war, in written form, where it is meaningless. 
I know, as investigating officer, many times I would have welcomed 
having an attorney representing the accused there to cross examine, 
in an effort to clear up some of the smoke that may have surrounded 
the case. As I say, that is from the level of one who did a slot of 
investigating of the actual men themselves. 

Mr. TI-IOXASON. Was the acc~sed advised that he could have counsel 
if he wanted to? 

Mr. NORBLAD. The accused was always advised that he had the 
right to cross examine witnesses. It was my understanding that 
there was not-nor is there und-er the proposed War Department 
bill-the right of the accused to have counsel at a preliminary investi- 
gation. The point I raise is that the accused sl~onlcl have that right 
at a preliminary investigation. The War Department takes the other 
view. 

Mr. THOMASON. I agree with the gentleman. 
Mr. ELSTON. A private would be somewhat hesitant about cross 

examining a high ranking officer who is making the accusation. 
Mr. NORBLAD. That is right. They didn't know how to go about it. 

They understood they had the right, but they just shrugged their 



shoulders. As the chairman suggested, they were afraid to do it, or  
you had some 19- or 20-year old who was in  a jam away from home 
for the first time and he didn't have the slightest idea of his rights, 
so f a r  as cross examination of witnesses was concerned. All I could 
do was to t ry to explain the law to; him. However, as I say, I only 
had one man who tried to  do that, out of the large number of cases 
I investigated. Now, if an attorney were appointed, I think we could 
obviate that. 

May I further say that I concur in the statement that a lot of the 
charges are minor, such as one day A. W.  0. L. or other petty charges, 
just as in civilian life some of your charges are for traffic viol a t' ions, 
but there are always some charges where I think i t  should be manda- 
tory to have a n  attorney appointed a t  a preliminary investigation 
or  the accused advised that  he has the right to have a n  attorney. 

Could I get your personal reaction to that, sir! 
General HOOVER. Well, I am sure that  when you were acting as in- 

vestigaitng officer you were representing the accused about as much 
as you were the Government. 

Mr. NOREILAD. Trying to. 
General HOOVER. YOU were trying to. There really wasn't much 

occasion for cross examination. 
Mr. NORBLAD. AS much or more than there was on the trial, I be- 

lieve, sir. 
General HOOVER. Well, was there, in view of your position as in- 

vestigating officer ? 
Mr. NORBLAD. I tried to bring out as much as possible. Now, had 

I had a man there representing the accused, with his sole interest 
in mind and from his viewpoint, I think we might have brought 
o~zt a lot more facts. 

General HOOVER. My conception of i t  was that you were sittirlg 
there in a judicial capacity. you weren't trying to convict the man. 
You weren't trying to absolve him. You were trying to develop 
the facts. I think that  is the conception of the whole system. 

Mr. NORBLAD. However, the man undoubtedly would not take me 
into his confidence where I came as an investigating officer, as he 
would a defense attorney to whom he could tell his story. The de- 
fense attorney is in a better position then to cross examine, know- 
ing actually what the acc~zsed told him. 

Gener,z_l HOOVER. I think there are cases where that  is true. 
Mr. NORBLAD. Jus t  as in civil life, a man wouldn't hire an  at- 

torney where he has a traffic ticket for some slight charge against 
him, I think the same thing would work out in military life, but if 
it were 2 serious charge I think he should have the right to have an 
attorney. 

Mr. BROOKS. Mr. Chairman, in the Federal*court, as I see itj you 
do have a right t o  a preliminary examination immediately. You 
have the trial subsequently. The Articles of War completely 
eliminate that right of preliminary examination and put  the case 
on the same basis of a traffic violation, where there is no right of 
preliminary examination, isn't that  right ? 

General HOOVER. NO, sir. I think the old article 70 takes the place 
of the preliminary examination. 

Mr. BROOKS. That  is for  a pretrial investigation? 
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General HOOVER. Yes, sir. 
Mr. BROOKS. But, of course, before a bill of information or an in- 

dictment issues in a Federal case you have a pretrial investigation. 
Then the bill of information follows the pretrial investigation. 

General HOOVER. We investigate the charges after they are pre- 
ferred. I get your point, but I think we do have a judicial inquiry 
into the merits of the charges. 

Mr. BROOKS. Who makes the judicial inquiry ? 
General H O O ~ R .  The investigating officer, plus the appointing 

authority. 
Mr. BROOKS. But there is no hearing at all. 
General HOOVER. Oh, yes. A hearing is required. 
Mr. BROOKS. YOU can't have a hearing in a criminal case without the 

defendant being present and having an opport~mity to cross examine, 
can you ? 

General HOOVER. The accused is present at  our investigation, is 
afforded an opportunity to cross examine, and has the right to produce 
any witnesses he wishes. I think it is quite common-and I think Mr. 
Norblad will bear me out-for the investigating officer to ask the ac- 
cused soldier, "Do you have anybody who h o w s  anything about your 
contention, who could support you?" He will mention someone, and 
the investigating officer brings in this witness that accused mentions. 
It is quite a common occurrence for the acc~~sed to ask for witnesses 
and to have them brought in by the investigating officer, especially in 
such cases as might involve an alibi, or something of that sort. It is 
an informal inquiry, but it is a real one. 

Mr. N O ~ L A D .  Will the gentleman yield? 
Mr. BROOKS. I yield. 
Mr. NORBLAD. It is an inquiry made by an officer of the command 

that has presented the charges against the man. The commanding 
officer points to one of his officers and says, "YOU go investigate this 
particular case." That is the way it is applied. 

General HOOVER. Yes. 
Mr. NORBLAD. But the point I make is that the accused doesn't have 

the slightest idea how to go about cross examining and in 99 percent 
of the cases does nothing but sit there perfectly dumb because he 
doesn't know. 

Mr. BROOKS. Of course, in a Federal court you have a committing 
magistrate there that goes into those questions. 

Mr. JOHNSON of Cahfornia. I n  our State, after F e  had a good many 
technical reversals in the appellate courts, we wrote a provision in the 
constitution that the appellate court., when they review the whole case, 
can still sustain the trial court, even though there were some technical 
flaws in the record, if they conclude that substantial justice had been 
done. Now, would something like that be advisable in the Articles of 
War? . General HOOVER. I think that is what we have now. 

Mr. JOHNSON of California. That is what you do, but the way I 
look at  it you have taken this law, which I think is mandatory in its 
phrasing, and have gotten around it in the way you administer it 
and the way you have handled it. 

Now, if you had a clause like that in there, to sustain by legal 
phrasing and by an actual statute what you do, I think it would be 
much better. 

\ 



General HOOVER. Well, if we make i t  mandatory, Mr. Johnson, 
then we get away from the substantial justice principle. 

Mr. JOHNSON of California. No. What I am asking you is this: If 
you had a clause similar to the provisions in our Constitution, that the 
reviewing board, or in our State the appellate court, after reviewing 
the entire record and even despite the alleged technical violations 
of the defendant's right they can still sustain the trial court if they 
find substantial justice has been afforded him, it might be advisable. 
That is what they do out there to handle the situation. 

General HOOVER. That is what we do. Substantiality of justice is 
the argument in support of our interpretation of this clause. 

Mr. JOHNSON. Yes, but there is no statutory authority for you to do 
that, as I see it. To overcome this specific provision of the article. 

General HOOVER. We thought that Congress intended that it should 
be directory and not mandatory. Possibly we were wrong. 

Mr. JOHNSON. If  we made it jurisdictional error not to comply with 
the provisions of the statute it would be mandatory, wouldn't it? 

General I~OOBER. Then jt mould be mandatory, and if the investi- 
gation were not. made, at least in substantial conformity with the re- 
quirements, me mould have to set aside the sentence although the man 
came in and pleaded guilty. That illustrates the point. It is an 
extreme case, of course. 

Mr. NORBLAD. Just one more question. I am reacling from H. R. 
5'76, page 16, beginning at the end of line 14 : 

At such investigation full opportunity shall be given to the accused : (a) To be 
represented by counsel of his own selection, civil counsel, if he so provides, o r  
military if such counsel be reasonably available; otherwise by counsel appointed 
by a n  authority competent to appoint general courts martial. 

May I ask, sir, whether you are opposed to that particular clause 
being inserted in the bill we are considering? 

General HOOVER. I think I must say that the War Department does 
not consider it advisable. 

Mr. NORBLAD. That is all, Mr. Chairman. 
Mr. ELSTON. Any other questions on this section? 
(No response.) 
All right, General, you may proceed with the next section. 
General HOOVER. Yes, sir; article of war 47. Subsection (a) of 

this proposed change is new and of some importance. It provides 
that the Judge Advocate General shall have authority to assign the 
members of his department, after consultation with the commanders 
on whose staffs they may serve. This is designed to enable the Judge 
Advocate General to see to it that the judge advocates best qualified 
for any particular duty may be assigned where they can do the most 
good. It is also provided that the Judge Advocate General, or senior 
member of his staff, will make frequent inspections in the field in the 
supervision of administration of military justice. This implies an 
element of instruction, at  least, if not control, over the staff judge 
advocate in the field. 

Mr. ELSTON. Why do you use the word "will" instead of "shall"? 
General HOOVER. There is no particular significance intended. 
Mr. ELSTON. Except that "shall" makes it more mandatory. 
General HOOVEEE. J t  is intended to be mandatory; it is to be followed. 
Mr. NORI~LAD. I n  line 3, why do you set forth there "shall be consul- 

tation between the commanders and the judge advocates"? If we 



are going to have the judge advocate independent of command, you 
are abrogating that  idea, it would seem to me, by providing for  con- 
sultation between the commander and the judge advocate as to who 
shall be assigned to him. 

General HOOVER. This clause is designed to coordinate the work of . 
the Department with that  of the commander in  the field. 

Mr .  JOHNSON of California. P u t  i t  in  the reverse, though- 
General HOOVER. I f  you put  a member of the Judge Advocate Gen- 

e r a l ? ~  Department on a commander's staff in whom the commander has 
no coafidence, the results will be bad. 

Mr. J O I ~ S O N  of California. Take the reverse': Instead of having this 
law based on the theory that  the line officers will be the ones that  will 
review the records, suppose we have the reverse and i t  is all in  the hands 
of the Judge Advocate General's Department. As a matter of practice, 
when the headman assigns officers to the various comn~ancls wouldn't he  
consult with them to see that  the man he had in  mind for an assignment 
t o  the Presidio, for  instance, would be the kind and the type of man 
tha t  would fit into the situation there? 

General HOOVER. Well, yes, I think so. 
Mr. JOHNSON of California. That  is only common sense, that  yon 

would want to send somebody out that  would work with the people 
tha t  he had to live and work with. 

General HOOVER. That  is the idea of it. I f ,  as has been suggested 
here, and a s s ~ m i n g  for the purpose of theorizing,.that much of the 
coiltrol of cases in  the field should be placed exclusively in the hands 
of the Judge Advocate General's Department, I would take i t  that  
the officers carrying out those duties would not be on the staffs of any 
particular officers in the field. They would really be parts of the staff 
of the Judge Advocate General. 

But  these other men will be on the staffs of the commanding officers. 
Mr. JOIINS~N of California. I understand that, but if we have it 

independent you would still t ry  to put  officers into the appropriate 
situ a t '  1011s. 

General HOOVER. Yes, sir. 
Mr. JUE~NSON of California. To fit in  m-ith the appropriate situations. 
Geneial H[OOVER. Exactly, and this co1ls~l~tatioll, i t  Seems to me, 

insures the field commancler that  he won't be ignored in the operation 
of military justice within his jurisdiction. 

Mr. Jo l r ivso~ of California. You wouldn't force a man to go out 
and Work with him, even if he wasn't in his command, who had had 
a figlit with that particular commancler? 

Genei-a! HOOVER. That  is right. There is an additional requircinent 
that staf'r" ii~clge advocates may coinmunicslte directly with the con- 
vening nl~thorities, or, to  put i t  the other way, that  the convening 
authorities will a t  all times communicate directly with their staff 
judge aclvocntes in mitters relating to the administration of military 
justice. l'llis is to prevent the intervention of nonlegal officels in  
1nilita1.v j , d i c c  n?atters. I t  soinetimes occurs that staff jutlge aclvo- 
cates will present their advice in writing to their cominaiding generals 
throueh other nonlegal staff officers. The is that the comnmntl- 
i n e  g e n e i ~ ~ l  does not talk to his staff judge advocate, but talks to his 
chief of stair or to his G-1 or  to some other officer.' I think the ends of 
justice \<-ill be served if the staff j ~ d g e  advocate is insured personal 
contact +th his commanding general. 



Mr. ELSTON. General, subsection (d )  referring to approval; means 
that there has to be some approval in  addition to  the convening - - 
authority, does it not? 

General - HOOVER. - This is the approval required by the officer who 
appointed the court. 

Mr. ELSTON. Don't you thiiik tliat the words "in addition t o  the 
approval of the convening authority" should be added in  there, say 
line 13, after the word "until"? The  way it reads now, it might 
meal> simply that  the convening authority approved. 

General HOOVER. It is contemplated that there will be two actions 
on .. a - record of trial by special court martial involving a bad-conduct 
discharge. 

Mr. ELSTON. It doesn't say so. The addition of those words would 
be helpful. 

General HOOVER. There would be no objection to it ,  because i t  is 
intended that  there be two actions: One by the officer who appointed 
the court and one by the officer exercising general cowt-martial 
jurisdiction. 

(e)  Of article 47 : This proposal involves a change to cover the sit- 
uation where the officer who appointed the court and who would 
normally act on the sentence is unable to do so because he is relieved 
from command or  because the command is changed or dissolvecl or for  
like reason. It is proposed that  the action on the sentence may be 
taken by any officer who exercises similar jurisdiction. 

Paragraph ( f )  carries without material change the present pro- 
visions of article 47. 

Article 48 carries some important changes with respect to the power 
of confirmation. Under the present forty-eighth article of war no 
sentence involving a sentence to death, a sentence involving a general 
officer, the dismissal of an officer, or the dismissal or suspension of a 
cadet, may be carried into execution until the President has confirmed 
the sentence. The article also provides tliat in  time of war the com- 
manding general of the Army in the field may exercise the same power. 

The result has been that  during the past war the various theater 
commanders exercised this confirming power, which extended to the 
dismissal of officers and the execution of the cleat11 senteace. The  con- 
firming power is of the areatest importaiice because it is a discretion- 
ary power, as clistingui&ed from a mere exercise of l e e 1  judgment. 
When the President oonfirms a sentence or  disapproves it or  com- 
mutes it, that  is, changes the form of it, he does with the sentence 
when he thinks on& to be done as distinguished from what he  is 
required by law to  do. The significance of the discretion, of course, 
lies in the fact that  in the exercise of the power he can reduce sentences, 
change the form of them, and generally favor the accused persons. 
During the war, in Washington, the confirming power with respect to 
dismissal of oEcers has been delegated to the Secretary of War  ancl in 
turn to the Under Secretary of War  and is a t  present exercised by 
the Under Secretary of War. 

Under the changes here proposed, the power of confirmation in  all 
except death cases and those involving general officers will be lodged 
in  the office of the Judge Advocate General, and will be exercised 
through a group which has been designated in  the amendments as the 
judicial council. 



Mr. THOMASON. IS that procedure now, General? 
General HOOVER. NO, sir. The action, in confirmation, in dismissal 

cases, must be taken by the Under Secretary of War. Under this 
amendment it would be taken by the judicial council, in some cases 
without the concurrence of the Judge Advocate General and in other 
cases with the concurrence of the Judge Advocate General. But con- 
firming action would stop a t  that point. 

All death sentences, however, would remain under the control of 
the President alone; an effect of this article is to repeal the present 
authorization for the commanding generals of the armies in the field 
to exercise the confirming power. 

Mr. CLASON. What is the reason for that change? Hasn't it been 
satisfactory during the war? 

General HOOVER. The change is designed to bring greater oppor- 
tunity to the Judge Advocate General and agencies in his office to reg- 
ulate, make uniform, and make more judicial the exercise of the con- 
firming power. 

Mr. CLASON. Well, have there been iny instances that you know of 
during the present war that the overseas commanders- 

General HOOVER. NO; the change does not involve any criticism 
of what has been done during the war. The work connected with 
confirmation now is done in the office of the Judge Advocate General, 
however, in all cases. 

Mr. CLASON. Well, as I recall it, on some of these important cases 
overseas, if you got in touch with the Judge Advocate Gener$17s office 
down here they wouldn't have any information. 

General HOOVER. That is possible. 
Mr. CLASON. The report wouldn't be here; for the action would 

be taken overseas ? 
General HOOVER. That is possible. 
Mr. CLASON. The effect of this provision, then, will be to slow down 

the decision in the case, because you still would be waiting for that 
report. 

General HOOVER. NO, I think not, because in time of hostilities we 
are going to have branch offices of the Judge Advocate General in the 
forelgn theaters, which will dispose of the cases more quickly than 
can be done under the present procedure. 

I may state that the proposals concerning the confirming powers 
were involved in the Durham report and in the i-eport of the American 
Bar Association Committee, both of them, recommending that final 
review of all cases be placed in the Judge Advocate General. 

We have departed from the recommendations of those committees 
to the extent that we are having the death cases, and the cases of 
general officers, of which there are very, very few, taken care of by the 
President, where they are now handled. 

Mr. CLASON. What is going to be the jurisdiction of this overseas 
ofice of the Judge Advocate General? 

General HOOVER. Substantially the same as that of the office of the 
Judge Advocate General here, with respect to the cases it normally 
receives. 

Mr. ELSTON. Then what he is going to do is delegate this authority 
to some other person or various persons in the different theaters, such 
as Korea, Japan, or Germany. 



General HOOVER. That is right. He  did that in this war. He estab- - lished branch offices during this current war. 
Mr. CLASON. You are going to give to that subordinate officer of 

the Judge Advocate General the power now exercised by the com- 
manding general in the theater? 

General HOOVER. Yes, sir. 
Mr. CLASON. What will be the rank of these people that go overseas 

and will be using this delegation of authority? 
General HOOVER. Well, ~t is presumed they will be general officers. 

Most of them were during the war. 
Mr. JOHNSON. YOU say most of them? 
General GREEN. Yes. 
Mr. CLASON. HOW many generals are there in the Judge Advocate 

General's Department a t  present? And are you going to have them 
all overseas 8 

General HOOVER. Correct me if I am wrong-I think there are three 
of them right now. 

Mr. CLASON. Then I don't see your statement- 
General HOOVER. During the war we had several brigadier generals. 
Mr. CLASON. I see. Well, now, in peacetime how are you going to 

do? Are you going to send the three generals around? 
General HOOVER. NO, sir. 
Mr. CLASON. Commuting back and forth. 
General HOOVER. NO; in peacetime we won't have branch offices 

abroad. We will let the cases come here. 
Mr. ELSTON. YOU won't have the cases, either-that is, as many 

cases. 
General HOOVER. We won't have the number of cases, of course. 
General GREEN. We shouldn't, but we still do. 
General HOOKER. Yes; there are a good many coming in still. 
Mr. NORBLAD. If  the Judge kdvocate General's Department has cut 

down on its number of generals, it is the only one in the Army that 
has, and i t  is to be complimented. 

General HOOVER. I want to mention something else about the con- 
firming power. It is the theory of article 48 and of article 50 that 
every case of a general court martial and every special court-martial 
case involving bad conduct discharge shall come under this confirm- 
ing power. When you exercise the confirming power, you have the 
power to correct injustices that appear from any source. You can dis- 
approve a sentence merely by the exercise of the discretionary power. 
As the law now stands, under article of war 501/2, in the ordinary case 
of the dishonorable discharge or penitentiary confinement, the boards 
of review are limited to legal considerations. Under the proposed 
amendments, the judicial council may be called upon to act upon any 
of the cases mentioned which, though they may be legally sufficient, 
apparently involve miscarriages of justice in any form. 

Now, that is a very heavy and a very serious power. But no one 
can sit on a board of review or in any other place of authority in the 
office of the Judge Advocate General and fail occasionally to observe 
cases in which, although the sentences are legally supported by the 
records, it appears that the sentences are too harsh or that they are 
unjust. Under the amendments proposed here, there would be a 
power in a judicial body, free of control by the command power or 
any other power, to take corrective action. 



Mr. ELSTON. And guilt would have t obe shown beyond a reasonable 
doubt, would it not? 

General HOOVER. It mould have to be shown beyond reasonable 
doubt. One of the proposals is that the boards of review and the 
judicial council be authorized to weigh the evidence. 

Mr. ELSTON. Under no circun~stances, General, could a sentence be 
increased. 

General HOOVER. Under 110 circumstances could it be increased. It 
could be conlmuted, but comm~zting means to change to a different form 
of punishment of lesser severity. That is, a disinissal could be com- 
muted to a reprimand, a different b ~ ~ t  lesser form of punishment. A 
dishonorable discharge could be commuted to a forfeiture of pay or 
a reprimand, for ekaniple. 

Mr. LEROY JOHNSON. Could YOU commute a sentence to the time 
served if a portion had been served, say i t  was a 5-year sentence and 
3 years mere served? 

General HOOVER. Yes; you could reduce the sentecne. I think that 
the importance of the lodging ef this power in the Judge Advocab 
General cannot very well be exagaerated. 

Article of wdr 49 as changed dei?nenes the powers incident to the power 
to confirm and does not differ materially from the present provisions 
of same article. 

Article 50 takes the place of the present article of war 50%. The 
American Bar Association committee report suggested that article 
of war 50% was somewhat unintelligible. An effort has been made to 
clarify it. Article 50 starts out by autlioriziiig the creation of the 
boards of review and of the judicial council. It provides for addi- 
tional boards and councils where made necessary by the load of work. 
It provides for the establishment of the branch offices in foreign 
places, as referred to a few moments ago. It defines specifically the 
action to be taken by the boards of revlew in all types of cases. The 
action of the boards of review will be taken primarily from the legal 
standpoint. I t  is not intencled that the confi~ming power be exercised 
by these boards of review. It is too heavy a responsibility. The 
confirming power must be lodged in a small body which can be made 
responsible for what it does. The boards of review as well as the 
judicial council are given the authority to weigh evidence. It is pro- 
vided that in the appellate review of records of trial by court mar- 
tial the Judge Advocate General and all appellate agencies in his 
office shall have the power to weigh evidence, judge the credibility 
of the witnesses and determine controverted questions of fact. The 
power to weigh evidence was endorsed and emphasized in the Amer- 
ican Bar Association committee report, and I believe i t  is involved 
also in the Durham bill. 

Mr. ELSTON. General, is it contemplated your board of review as 
well as your judicial council mill be composed of general officers? 

General HOOVER. No, sir ; not the boards of review ; only the judicial 
council. 

Mr. ELSTON. And that would involve how many new generals? 
General HOOVER. Three all told; that is, the council would consist 

of three or more. It is not contemplated having more than three. 
Mr. CLASON. Can that handle any kind of a case? What is the 

jurisdiction going to be of this council, that is, as to the smallness 
of the case that they would consider. 



General HOOVER. All general court-martial cases may be reached. 
Mr. CLASON. Just general court-martial cases. 
General HOOVER. All general court-martial cases and all special 

court-martial cases that involve a bad-concluct discharge. 
Mr. ELSTON. I notice that you are not permitted, under the section 

where you establish branch offices, to have mitigation or remission 
on the part of %11 assistant judge advocate general. 

General HOOVER. That is correct. It was thought that the power 
of mitigation and remission had such a direct efl'ect on the discipline 
of a command that it ought not to be lodged in a local authority. 

Mr. ELSTON. Well, it is mandatory, then, that the assistant forward 
the record to the Judge Advocate General. 

General HOOVER. TO the Judge Advocate General, if he feels that 
any remitting action should be taken. I t  should make for uniformity 
of treatment; 

Mr. ELSTON. YOU say that cases may be forwarded to the Judge 
Advocate General. I11 such cases, they have to be forwarded, do they 
not? 

General HOOVER. Ultimately, not currently. The thought here is 
that if the assistant judge advocate general in charge of the branch 
office tl~inks a case deserves some mitigation, he may be authorized 
at once, in his discretion, to send it to the Judge Advocate General. 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Tuesday, Aprii! 92,1947. 

The subcommittee met a t  10 a. m., Hon. Charles H.  Elston, chair- 
man, presiding. 

Mr. ELSTON. Mr. Hayden, will you take the stand, please. 

STATEMENT OF HARRY V. HAYDEN, JR., NATIONAL LEGISLATIVE 
REPRESENTATIVE, THE AMERICAN LEGION 

Mr. HAYDEN. Mr. Chairman and members of the committee, I am 
Harry V. Hayden, national legislative representative of the American 
Legion, and I would like to introduce to the committee Mr. C. N. 
Florence, who is one of the appeals representatives of our national 
rehabilitation division. A good bit of Mr. Florence's time and the 
time of his associates was spent on appeals in connection with courts 
martial, as well as disability claims before both the War and Navy 
Departments. 
. The offcia1 policy of the American Legion as established by man- 
dates of our national conventions and our national executive com- 
mittee, which are the two governing bodies of the Legion, has long 
favored a fair and equitable system of justice for the armed forces of 
the country, such system to apply equally to men of all 'anks. 

Nothing contributes more adversely to the morale of soldiers and 
sailors than the fact that for too long a time men and women in the 
services have not received equal treatment in the matter of adminis- 
tration of justice. It is a well-hown fact, for instance, that in a 



number of cases ersons holding commissioned rank have been per- 
mitted to resign ? or the good of the service for infractions of rules or 
military law, while enlisted personnel for like offenses have been 
subject to court martial. I n  the case of the officers, they have received 
a neutral separation from the service, not classified as either honor- 
able or dishonorable, while enlisted personnel for similar offenses 
have received either bad-conduct or dishonorable discharges. Dis- 
crepancies have also favored officers with higher rank than ~ t h e r  
officers. 

This unfair system of justice has applied in all categories of dis- 
obedience of military rules and lams, from minor to capital offenses. 
Enlisted men guilty of carelessness in contracting socisl_l dieases have 
been quarantined in hospitals, removed from pay roll, reduced in 
rank, and plaeed under restrictions while officers of the same com- 
mand, guilty of the same offense, have received medical treatment, 
have suffered no loss of pay, and were not otherwise reprimanded or 
restricted. Of course, this committee is familiar with the infamous 
Litchfield cases, where enlisted men and officers of lower rank were 
sentenced' to fines and imprisonment for abusing prisoners, while the 
commanding ofiicer, who was responsible for conditions and who was 
accused of ordering treatment of prisoners for which others were 
convicted and sentenced, was let off with a small fine and is at present 
serving in an administrative capacity in the War Department. 

We condemn the practice in the past, where some commanding 
officers have used undue influence on the actions of courts martial and, 
as a matter of fact, have been known to reprimand not only the mem- 
bers of a court martial but defense counsel where the decision in n 
case . - was not in accordance with the particular commanding officer's 
ideas. 

The American Legion feels that the legislation proposed in the 
two bills under consideration is a step in the right direction. H. R. 
2575, which embodies some of the recommendations made by the 
American Bar Association committee, is considered by our staff as 
the measure most c.omplete, and the following recommendations for 
changes in H. R. 2575 are based on consideration of both bills: 

On page 3, line 7, i t  is recommended that the term, "when deemed 
proper by the appointing authority," be eliminated. A mandate of 
our 1946 national convention favors enlisted persons as well as officers 
on courts martial and boards. H. R. 2575 permits the use of enlisted 
persons, but the American Legion feels that such use should be manda- 
tor rather than left to the discrimination of the appointing authority. 

Kn line 10, "when eligible" and '<of the command" and in line 11, 
"in his opinion7' should be eliminated for the same reasons stated in 
the preceding paragraph. 

On page 6, line 4, we recommend that the words "if available'' be 
eliminated and on line 20, the word "may7' be changed to "shall." 

Page 7, line 14, beginning with the word "provided" and continuing 
through line 16 should be eliminated. We do not see any reason for 
exemptions in any case. 

On the same page, lines 17 to 24 are difficult of understanding. 
Page 8, line 13, starting with the word "except" and to  and including 

"military law" on line 22 should be eliminated. We can see no reason 
why the persons specified should be exempt from trial by a summary 
court martial. 



Pawe 9, line 6, should be amended by striking out the words "only" 
and "and." I n  the same sentence, line 7, the words "and summary" 
should be added after the word "special." This is following our - 

suggestion as to article 14. 
On page 11, line 14, the word "capital" should be changed to "all." 

We do not see why the defense should not be permitted to introduce 
evidence in any type of case. 

On the same page, line 24, we recommend that the followillg phrase 
be inserted after the word "defense"-"or the defense may designate 
counsel." On page 12, line 1, after the word "officers," insert "OS 
counsel." We see no reason why the defense should not be permitted 
to employ counsel, if such counsel is qualified in accordance with the 
qualifications as set forth in this bill. 

On page 12, following line 3 and just prior to section 16, it is recom- 
mended that articles 28% and 29% appearing in section 12 of H. R. 
576 be inserted. The reason for such insertion is self-explanatory. 

On page 13, line 4, we recommend the insertion of article 35 in 
section 13 of H. R. 576, in lien of article 36. We believe that this 
provision in H. R. 576 is better detailed in every respect. 

Page 18, lines 3 a ~ d  4, we recommend the elimination of the words 
"after appropriate consultations with commanders on whose staffs they 
may serve." 

Page 19, line 3, the first word "to" should be changed to "through" 
and the word "or" on the same line be eliminated. 

On page 21, following line 7, we recommend that there be inserted : 
" (5) involving the dishonorable discharge of an enlisted man." It is 
felt that this is warranted considering the gravity of such action. 

Page 33, line 4, the word "will" should be changed to "must." It is 
felt that the action mentioned in this paragarph should be as manda- 
tory as is possible. 

Page 37, lines 8 and 9, should be amended by striking out "a warrant 
officer or flight officer or officer" and substituting therefor "any per- 
son." We believe that enlisted personnel should have equal rights 
with officers insofar as article of war 104 is concerned. 

Page 38, lines 6 and 8, should be amended by deleting the word 
"enlisted" in each instance. Our reason for such request is obvious. 

On the same page, lines 15 and 16, the word "od' should be changed 
to "and." It is the opinion of the American Legion that many courts . 
martial are due to the fact that personnel of the armed forces never 
had the Articles of War properly explained to them and, on this 
account, are not aware that some action committed is an infraction of 
military law. 

Since it is apparent in this measure that the office of the Judge 
Advocate General is to be extensively used in the set-up proposed by it, 
it is our further suggestion that the provisions of section 28 on pages 
17, 18, and 19 of H. R. 576 be incorporated, beginning with line 14, 
section 28, on page 17 and terminating with line 3, page 19. 

The American Legion recommends that H. R. 2575, with the fore- 
going recommended changes, be given prompt and favorable con- 
sideration by the Congress. 

All complaints regarding Army military justice apply equally to 
Navy military justice. We regret very much that the Navy Depart- 
ment, so far as we know, has not sent any specific recommendations 



to Congress for legislation. We strongly recommend that the Con- 
gress immediately enact necessary laws to eliminate not only flaws in 
the present Navy justice set-up, but to greatly improve the adminis- 
tration of justice in the Navy. 

I would like to make one observation here, Mr. Chairman and mem- 
bers of the committee. Even in enacting this improved court-martial 
law, it may be necessary for the Congress to see that their intent as 
expressed in any legislation is carried out. I have in mind section 207 
of the Reorganization Act which was passed by the last Congress and 
approved early in August. That section directed the Secretary 01 
War, the Secretary of the Navy, and the Secretary of the Treasury to 
set up civilian boards to review discharges and make corrections, in- 
cluding the corrections in the way of dishonorable discharge, where 
any wrong or any error had been committed. 

After some months, in spite of all of the legal talent of both the 
Army and the Navy, nothing was done. Then, finally, they decided 
that they didn't know whether they .had authority to correct dis- 
charges. A joint letter, in February,, was sent to the Attorney Gen- 
eral inquiring as to ~vhether they could. The Attorney General de- 
cided that the Secretaries did have authority under the Reorganiza- 
tion Act to correct discharges. So far as we know, very little has been 
done by the Army, and me have no information that the Secretary 
of the Navy or the Secretary of the Treasury so far as the Coast Guard 
is concerned, have set up these civilian boards. I11 the meantime, a 
nuniber of men who were wrongly given dishonorable discharges are 
still waiting. 

On behalf of the American Legica, I thank the chairman and niem- 
bers of the committee for the opportunity to present our views on 
this very important legislation. Thank you. 

Mr. ELSTON. We appreciate your coming here and giving us this 
very fine statement. Perhaps some of the members may want to ask 
you some questions. 

I mould like to ask, first about the provision with respect to enlisted 
men serving in courts-martial cases. One bill before us makes i t  
maiiclatory. The other makes i t  discretionary. I am wonclering 
what you would tl?ink of the proposal that enlisted men serve only 
when requested by enlisted men? 

Mr. I~AYDEN. That is making it a little unusual, Mr. Chairman. 
We have a definite directive from our San Francisco national con- 
vention that enlisted men be on the courts martial. From my conver- 
sations with people who are familiar with that, they feel so far as the 
appointing authority is concerned it should be mandatory, but, as in 
civil cases where defendants are permitted to challenge members of a 
jury of their peers, that if an enlisted man does not desire enlisted 
men on the court martial it mould be perfectly agreeable then not to 
hare them on there. 

We don't agree entirely with statements that have been made before 
th 's  committee that most enlisted men prefer that other enlisted men be 
nct on their court martial. 

I have talked to Mr. Florence about that. R e  has handled the ap- 
peals on court martial of a number of enlisted men and he feels the 
same way about it. 

Mr. ELSTON. Mr. Johnson? 



Mr. JOIINSOX of California. There is one sentence there, the last 
sentence in  your second paragraph, where you say, "discrepaiicies 

, have also favored oflicers with higher rank than other officers." Do 
I you have any tangible evidence of t ha t ?  

Mr. HAYDEN. Well, so fa r  as the Army is concerned, Congressman 
Johnson, I was in the Navy and I can speak for that, tlie discrepancies 
in  the aclministration of justice, not necessary in the co~urt-martial 
manual, whereby higher oificers have been excused or not brought up 
on charges that officers of lower rank have been. That  applies more in 
the cases of enlisted men. I n  other worcls, aboard ship officers com- 

I niit an offense and freqnently they are taken in the captain's oifice and 
smacked on the wrist. No record is made of it. I have handled fit- 
ness reports in the Navy aiicl I never sam mention of some of the 
things that I know happened. However, in  the case of enlisted men, 
they were brought up on deck court, and soiqetimes on sumlnwy court, 
for offenses that  were no greater and sometimes lesser offenses. 

Mr. CLASOX. How are you going to bring these officers to trial if 
) .  

110 charges are p1.efererd against them? 
, h h .  HAYDEN. Idicln't eet you, Congressman. 

Mr. CLASOX. I f  the ofhcers play wlth each other, so to speak, and 
do not prefer charges against each other, how are you going to ac- 
complish anything uncler this bill other than what has already been 
accomplishecl ? 

Mr. Hal-DEN. Well, I think you have got a tough problem. It is a 
case of any law that  is now aclniinistered. Something has to be done. 
I believe in this bill giving the Judge Aclvocate General more author- 
ity. 1 think, also, i t  would be better if the judge advocates served 
uncler the Judge Aclvocate General and not under the command, the 
coinmancling officers who mark their reports. 

Mr. CLASON. Has  the American Legion taken any position directly 
on the proposition that  the judge advocates shoulcl be directly respon- 
sible to the Jnclge Advocate General's Departmenk alone a i d  not the 
commancl officers once they are appointed? 

Mr. HAYDEN. I believe-Mr. Florence correct me if I am wrong- 
the provision for the Judge Advocate General's Department in  H. R. 
576, which we recoinmenclecl be inserted in H. R. 2575, does just that. 

Mr. CLASON. But  that  still would not result in  any charges being 
preferred by the command gfficer, would it? 

Mr. HAYDEN. Well, i t  might be a step in  that  direction, Congress- 
man. 

Mr. CLASON. I n  other words, they might learn of an iastance- 
Mr. HAMEN. Precisely. 
Mr. CLASON. And not being connected with the command, they 

might be in a position to call attention to it in  some way? 
Mr. HAYDEN. Exactly. Our complaints, Congressman, are not per- 

sonal. I know for a fact that a number of officers in tlie service want 
to see conditions change. They would like to see a system of justice 
that applied equally to all men, because their job is much harder the 
way i t  is now. 

My job as a chief in the Navy was very difficult, due to such things 
as this and other elements of the caste system, in trying to keep my \ 

men in line. I know there were any number of officers, including the  
admiral under whom I served, who felt the same way about these 
things. H e  was bound by Navy tradition, and a lot of these laws. 



Mr. CLASON. Well, is it the position of the American Legion that 
the Judge Advocate General's Department should be set up on a basis 
whereby the head of it should rank equally high with the heads of 
other branches of the War Department and shmld be, insofar as 
posible, free from the influence of command officers? 

Mr. HAYDEN. I am sure I can safely say that the American Legion 
would recommend that, Congressman. 

Mr. CLASON. That is all. 
Mr. JOHNSON of California. Aren't these matters of discipline 

largely a personal matter? You know very well that many enlisted 
men are disciplined sometimes when they could have been court- 
martialed. 

Mr. HAYDEN. I think it is more the other way, sir. I also know that 
a lot of men were court-martialed when a discipline would have been , 

ample. 
Mr. JOHNSON of California. Well, that is a matter of jud,gn.ent, 

isn't i t  ? 
Mr. HAYDEN. Nevertheless, i t  is a fact. 
Mr. JOHNSON of California. Whatever you have, you have to repose . 

some judgment in somebody. You don't think there is a wholesale 
amount of injustice going on in the handling of military justice, do 
you ? 

Mr. HAYDEN. I think there is a lot more "tan there should be, 
Congressman. 

Mr. JOHNSON of California. Well, that is true with every human 
system of justice. There are some flaws. 

Mr. HAYDEN. Well, as I said before, one matter is having a set-up 
and another matter is having i t  administered properly and equitably 
to all nien in the service. 

Mr. JGIINSON of California. You think you put your finger on the 
specific flaws in the present system in your statement here? 

Mr. HAYDEN. Well, some of these things, such as undue influence 
of commsuncling oficers on courts martial, and one of my authorities 
for that statement is Col. John Thomas Taylor, who served in the 
Army and who served as defense counsel on a court martial. He  was 
shortly removed from his quarters and sent to a less desirable assign- 
ment because lie successfully defended a man or called attention to 
the fact that lie knew the members of the court martial had been 
advised as to what the commanding oflicer wanted done. 

Mr. JO~NSON of California. Yes; but you stated a iiloment ago that 
if we get a system where the judicial system is independent and sep- 
arate from the commanding officers, you believe that will correct 
that sort of situ a t'  on. 

Mr. HAYDEN. That is true. 
Mr. JOI-INSON of California. Those are all the questions I had. 
Mr. ELSTON. Mr. Florence, do you have anything you want to add? 
Mr. I~'LORENCE. We have llothing to add, sir. 
Mr. ELSTON. All right. Thank you very much. 
Mr. Hai-DEN. Thank you very much, sir. 
Mr. ELSTON. IS Mr. Feldman here? 
Mr. F~LDMAN. Yes, sir. Goocl morning, gentlemen. 
Mr. ELSTON. Mr. Beldman, mill yon state your full name to the 

reporter and indicate the organization you represent? 



Mr. FELDMAN. .Yes, sir. I am Justin N. Feldman, and I am national 
director of veterans' affairs for the Ameri,~an Veterans Committee. 

Mr. ELSTON. Mr. Feldman, you have a very long written statement, 
which we will be very glad to place in the record for you, after which 
you may offer such comments as you see fit. 

Mr. FELDMAN. Fine, sir; if that is your pleasure. 
(The statement referred to above is as follows :) 

TESTIMONY OF JUSTIN N. FELDMAN, NATIONAL DIEECTOR OF VETERANS' AFFAIRS 
OF THE AMERICAN V ~ E R A N S  COMMITTEE (AVC), ON H. R. 2575, AN AMENDMENT 
TO THE ARTICLES OF W u  AND THE ADMINIST~TION OF MILITARY JUSTICE 

Mr. Chairman and members of the committee, I appreciate the opportunity to 
present testimony before this committee on behalf of the American Veterans 
Committee. The American Veterans Committee is  a n  organization of veterans 
dedicated to the achievement of "a more democratic and prosperous America and 
a more stable world." Our interest in military justice is twofold. Firstly, we 
are  interested in any and all aspects of American life which are  concerned with 
law, justice, and democracy. We, as  citizens, are  directly affected by the morale 
and efficiency of our armed forces, and we feel very strongly that a democratic 
country which maintains a n  army for the defense of democracy must maintain 
democracy within its army. 

And, secondly, we are  almost 100,000 veterans whose rights and liberties were 
directly affected by the ~resen t ly  existing. Articles of War. We had direct con- 
tact with the administration of-military-justice, and many of us, a s  myself for 
instance, had the responsibility of administering the presently existing laws. 

In  the 16 months since my release from active duty and my association with 
AVC, 1 have worked with many individuals and groups who have been interested 
in the problems of military justice. I have had the benefit of the thinking of 
committees within AVC which were formed for the specific purpose of studying 
the court-martial system. These committees, while made up primarily of lawyers 
who themselves were associated with the administration of military justice, also 
called on many laymen who had ideas on the subject and availed themselves of the 
AVC files which disclose innumerable complaints from our members, who a re  all 
honorably discharged veterans, a s  well as  from friends and relatives of our 
members who may themselves have been hard hit by the presently existing 
system. 

The most significant aspect of the continuing criticism of the present system 
of military justice is  that there is virtual agreement that military justice operates 
unequally and undemocratically. Veterans who had the opportunity to observe 
the system first-hand can point to countless cases of actual injustice. Examples 
of military courts being swayed by the decisions of high-ranking officers; men 
tried for serious offenses and subjected to heavy penalties without competent 
counsel ; untrained courts sitting in judgment of cases involving conflicting evi- 
dence without the guidance of technical and professional legal a d v i c e a l l  of 
these emerge from any informed veteran's discussion of the question 

The administration of military justice is designedly in the hands of profes- 
sional soldiers who believe that its function is to maintain the discipline of 
troops and therefore operate accordingly. The present system is in a great 
many respects completely bankrupt a s  a result of the soldier's lack of faith and 
respect. There is one indulgent code for Regular Army officers and noncommis- 
sioned officers; another, more severe, for temporary officers; and a third of even 
greater severity for those who are non-Regular Army enlisted men. The present 
system perpetuates class differences between officers and enlisteg men and is, 
indeed, based upon those differences. To remedy the present situation requires 
more than a mere tampering with isolated rules nf procedure and customs of the - 
service-it requires a sweeping revision conceived with breadth of vision and a 
determination to seek out and attack the basic causes of injustice rather than 
mere surface symptoms. 

SeT era1 investigations of the administration of military justice have been under- 
taken and have resulted in recommendations aimed a t  remedying many of the 
defects. There has been no general over-all program put forth, however, which 
will serve to overcome the serious and basic deficiencies upon which the system 
is founded. 



No study of the court-martial system intended to high light the inadequacies 
and sources of injustice can fail  to consider the question which has most often 
been the source of great confusion to those who have done any thinking on the 
subject: "Is the purpose of the court-martial system the maintenance of discipline 
or is it to administer and dispense justice?" Nothing has yet been presented to 
indicate that the maintenance of discipline and the adequate and fair adminis- . 
tration of military justice a r e  mutually exclusive. It would be a sad commentary 
indeed if we were to agree that  there can be no discipline in an army which n~ould 
adhere to the fnndamental principles of democracy. Would there be any sacrifice 
of discipline if the members of the armed forces were assured of a fair and just 
trial of their g ~ d t ?  Surely, the court-martial system should be concerned with 
the achievement of justice in each individnal case. 

I t  is important in approaching this problem that we examine-very carefully 
this philosophy which seems to unclerlie our court-martial system and realize 
that  no system which advances the esruse of discipline can be considered to ha\-e 
any place within the fabric of American institutions when i t  breeds so many 
cases of injustice. We do not intend to deny the need for discipline and respect 
for authority, nor do we intend any denial of the need for methods of enforcement 
but we  do contest the riews which advocate enforcement by the deprivation of 
fundamental liberties and constitutional guaranties a s  the cnly answer. The 
Congress, when i t  originally enacted the Articles of War and the Manual for 
Courts Martial attempted to preserve the rights of the individual solclier. I t  IS 
in the administration of military justice, however, that the accent on discipline 
as  the guiding principle of military justice is not really honest. This is no more 
than an attempt to preserve those archaic prerogatives of commissioned officers 
which are  based upon customs and rules conceived for mercenary armies. J h e  
Army's current concept of military justice or the exercise of court-martial juris- 
diction under the present rules can be no better, o r  no fairer or more adequate 
than the individual commanding oficer who is vested with all  of this authority. 
I t  has been a very usual observation that  courts martial are  constantly subjected 
to influences which have no place in judicial tribunals. While i t  is  true that  
much of the work of the commanding officer in  this field is accomplished by his 
staff judge advocate, there is, however, no definitive regulation establishing the 
prcfrssional qualiilcations for this position, nor is there any guaranty that  the 
decisions or recommendations of the staff jndge advocate will be followed. The 
staff judge advocate is so often completely dominated by the policies of the com- 
mand that he In effect presents nothing niore thnn a ralionale for the reactions and 
behavior of his commanding officer and is precluded from offering a qualified 
and objective legal opinion. 

Under the present system, court-martial charges a re  prepared by the accuser 
and forwarded to the commanding officer, who, under article of war  10, has the 
immediate authority to appoint summary courts martial for the command to 
which the accused belongs. The appointing authority then refers the case to  a 
court of his choice; to  a court conlposed of officers who a re  not only chosen by 
him, but who a re  directly under his jur~sdiction and command. I t  is he who 
determines their ratings and promotions, and i t  is he who has, the authority to 
transfer them. How much room does this leave for independent thought and 
action? I t  is not a t  all unusual for a commanding officer to demand that all 
courts operating under his jurisdiction be read a statement of command policy 
for court-martinl sentenc~s in pnrticnlar tvpes of cases, nor is it  a t  all unusual 
for a court to  be reprimanded for its having acquitted an accused or  for its having 
imposed a sentence which the commanding officer feels to be inadequate. The 
same officer who appoints the court and refers the case for trial also acts as  the 
reviewing authority. It is he who determines the appropriateness of the charge, 
whether or not the case is to be tried, by whom it shall be tried, the validity of 
the proceeclings and the appropriateness of the sentence. 

There has been amazing unanimity amonx observers that the fundan~ental 
cause of the unstable foundation of the courts-martial system is this ultimate co- 
ordination of both comn~and ancl judicial functions in one hand. This system 
has iniposed upon one man, the comniancler who has court-martial jurisdiction, 
almost all.of the duties in connection with the administration of military justice. 

The results of such an imposition a re  obvious in both theory and practice. 
The commander who refers the charges for trial quite rightly would not do so if 
he were not serionsly convinced of the accused's guilt. This has the pcrnicious 
effect of making subordinates who subsequently sit  in judgment unconsciously 
prone to accept the decision of their commander. Since the initial review is 



accolnplished by the same person who referred the case for trial, i t  must be 
clear that there is  a t  least an unconscious predisposition to make the review 
a cursory and generally affirmatory procedure. The historical background and 
justification for our,system of checks and balances is too well known and re- 
spected to warrant repetition here. I t s  importance, however, cannot be over- 
emphasized. 

No compendium of injustices is necessary, but there a r e  some few practices 
resulting from this present distribution of power that  might Serve for illustra- 
tion. A con~~nian~ler who is (lesirous of protecting a favorite, a particularly 
reliable technician perhaps or a n  officer close to his own caste, may do so with 
ease and apparent impunity. He may exert his own preclilections of justice 
and punishment over the courts because they are, simply enough, his own sub- 
ordinates. He may, a s  has been pointed out, censure a court, dismiss i t  a t  will, 
appoint members who will follow his inclinations. He may appoint a n  in- 
competent defense counsel, rrlaintain a11 inept reviewing staff, and may place 
responsibility in such a fashion a s  to expedite his command functions, which, 
after all, is his primary mission, while lessening the effectiveness and impartial- 
ity of the judicial system. The rights of a n  individual are  soon subordinated to 
the expediency and desires of a functioning command. , 

H. I:. 2575 does Pery little to prevent t l i ~ s e  abuses 01. to rorrect this situation. 
Section 3 of the bill, in the third paragraph, specifically sets forth that  "the 
appointing anthority shall detail as  members thereof (courts martial) those 
officers of their command * * * ", and goes on in section 6 and section 7 
to name those persons who may act as  the appointing anthority without making 
any serious change in the presently existing Articles of War. 

The second fnndamental defect of the present system is the failure to use 
professional legal personnel in the performance of tasks which require profes- 
sional legal training. The number of convictions of soldiers who were "de- 
fended" by nonlawyers, not in combat areas but in the United States, and other 
rear echelons, was shameful. Many of the cases whose harsh- results had 
widespread newspaper publicity can be found upon further inquiry to have in- 
volved a lack of competent defense counsel, or review personnel, such a s  the 
Ivebber case in which the death sentence was imposed upon someone who should 
have bcen classified a s  a conscientious objector or the Shapiro case in which 
the accused was tried within 00 minutes after the charges were served upon 
him. Both of these sentences were later modified a s  a result of the pressure 
of public opinion. 

The greatest burden for the administration and implementation of the judicial 
process is imposed for the most part upon persons already engaged in other 
duties. Personnel a t  the pretrial and trial levels, which are, after all, the 
points of the initial impact of the system upon the individual, are  normally 
drawn entirely from troop or service units. These officers have neither the 
training nor, in some cases, the inclination or the temperament to administer 
and dispense justice effectively. An impossible burden has been imposed upon 
troop commanders from which they should be relieved in the interest of seeking - basic justice for the inclividual soldier, Even if i t  were the disposition of the 
commanding officer to appoint only trained and qualified personnel a s  prose- 
cutors, defense counsel or law members, the peacetime Army has no reservoir 
of such trained personnel to  make this practice feasible. In a period of stress 
or national emergency, when our 'military forces assimilate a wide cross section 
of the population, allocations of personnel a r e  often made so  a s  to leave many 
organizations without any or suflicient representation from the legal profes- 
sion. Too often, questions of rank, and priority of other functions take prece- 
dence over considerations of efficiency and training. The inefficient or untrained 
officer is too often the one person most available for assignment to duties in- 
volving the administration of military justice. This results in poor investiga- 
tions, inept pretrial preparation and frequently ludicrous but grave situations 
during trial, when the clefense counsel with no legal training whatsoever frus- 
tratedly attempt to serve the ends of justice while combatting their own inade- 
quate background. This problem can only be obviated by the transferring of pro- 
fessional functions to personnel specifically trained for this task. Despite the 
simple style of the Manual for Courts Martial, it is still a highly technical' docu- 
ment when it  confronts the untrained mind. I ts  use presumes a certain apprecia- 
tion of various legal doctrines and cannot be absorbed without a great deal of 
Study. , 
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While H. R. 2575 attempts in  some degree to correct this situation, i t  does 
little more than scratch the surface. That portion of section 6 of H. R. 2575 
which will make it  mandatory for the authbrity appointing a general court 

' martial to detail a n  officer of the Judge Advocate General's Department or an 
officer admitted to practice in  a Federal court or in the highest court of a State 
is  to be commended. But why should we not have a law member on special 
courts martial? After all, confinement for a period of 6 months is extremely 
serious. Shouldn't the accused who is  subject to this type of punishment be 
entitled to be tried by one who is trained in judicial technique? Section 8 of 
this bill, however, merely recognizes the existence of the problem which I pre- 
viously described; i t  does little to correct it. I t  is fine to insist that  for each 
general or special court martial the trial judge advocate and defense counsel of 
each general court martial shall be trained and qualified lawyers. And i t  is 
fine to  say that  if the trial judge advocate or prosecuting attorney of a general 
court martial is a trained attorney that  the appointed defense counsel shall like- 
wise be a n  officer of the Judge Advocate General's Department or one who is  
admitted to practice law in a Federal court or a t  the highest court of a State. 
But why limit this to general courts martial? Why not include special courts . 
martial, which also have right to deprive persons of their liberty and property? 
And why, even in the  case of general courts mar t ia l  use the words "if avail- 
able"? We feel very strongly that  the Congress should provide some. means 
whereby trained counsel will be available and their use mandatory. 

We must not lose sight of the military construction of the words "if avail- 
able.? In Army parlance, this doesq't mean if present or if they a re  actually 
available in fact. It means, does the commanding officer, who is likely to  be 
the appointing authority, consider the man to be available? 

A third difficulty in the present system is i ts  reluctance to face the scrutiny 
of public opinion or professional civilian analysis. Theoretically, military trials 
a re  open to the public, but actually they a re  highly secretive affairs. Neither 
the public nor the press have any direct knowledge of when and where cases 
will be heard. Then, too, civilian courts have refused to review the proceedings 
of military tribunals if the latter have jurisdiction. Since the jurisdiction of 
military courts is almost impregnable to attack, the number of successful a p  
peals by convicted soldiers to the civilian courts is almost infinitesimal. There 
is no real reason for this rigid separation of judicial power, and a provision 
for a limited appeal to civilian 'courts would tap a spring of fresh doctrine 
sorely needed to dilute such outpourings of the boards of review as  those deci- 
sions which did away with the reqnirement for a qualified law member or thc 
one which approved a conviction for an offense otherwise barred by the statute 
of limitations on the grounds that defense counsel had failed to plcad the statute 
affirmatively, although defense counsel was not a yualifiecl or trained attorney. 

H. R. 25% sets up a rather complicated and detailed appellate system for 
review of courts martial. But  we feel that i t  guards much too jealously the 
powers of the military. Under article 50 a s  suggested by section 26, appellate 
review is in the hands of the Judge Advocate General's Department a judicial 
counsel composed of three general officers of the Judge Advocate General's De- 
partment, and in subsection ( h )  the bill goes on to provide that after final 
review by the military the proceedings, findings, and sentences of courts mar- 
tial "shall be final and conclusive " * * and all action taken pursuant to 
such proceedings shall be binding upon all * * * courts * * * and 
officers of the United States." This committee must seriously consider what 
effect this section would have upon even the present very nnrrow doctrine 
which allows for judicial review to determine whether or not the court martial 
esceeded the scope of its jnrisdiction. We fully realize the necessity for finilitj  
of judgment, but nre do not fcel that  thks finality should rest with the inilitary 
exclusively. 

I w o u l ~  like to comment briefly a t  this point on certain of the other provi- 
sions of 13. R. "G'i5 that I have not hcrc!tofore clisc~issrd. 

There can be no cloltbt th:~t stxtion 3 ,  w!iicli anlentls articie 4 of tlie Articles 
of War  a s  to  eligibility to serve on courts ninrtial, is co~ninendabie. The in 
clusion of enlisted pelwns o : ~  courts inartial is something which has been 
sorely needed not only from the standpoint of justice but also from the s tand  
point of rebuilding the faith of the majority of the members of our :willed forces 
il l  military lustice. But we cannot go along with tlie present language of 
the section, which does not n~alie it  mandatory for commanding officers to ap- 
point enlistecl men-wl~icli malies it only permissive-and which does not es- 



tablish any definite proportion of enlisted man and officer representation on 
1 the courts. There is no point, we feel, in passing a statute aimed a t  correcting 

injustices if by the language of that  statute the injustices would be permitted 

I 
to continue. 

We would suggest that  the special court martial be composed of three persons: 
one a law member and the other two military personnel regardless of rank, 
except that if the accused should so request a competent and qualified enlisted 
p a n  should be one of the other two members. We further suggest that  in 

I the event the court is  expanded beyond the three, the court be made up of a n  odd 
nunqber of persons, one of whom will be the law member and, if the accused 
should so request, a t  least half of the others competent and qualified enlisted 
men. We would like to see the term "competent and qualified enlisted persons" 
be defined a s  those enlisted men of the first three Army general classification 

I test groupings, who, regardless of rank and by reason of age, training, and 
experience, have had their names placed upon a roster and who a re  selected 
by lot to serve a s  members of the court. 

We feel that  a general court martial should be composed of a law member and 
I a t  least six other persons who will act a s  a fact-finding body only. The law 

member should be the presiding officer, regardless of rank or seniority, and, a s  
H. R 2575 now provides, his rulings on all legal questions shall be final and 
conclusive. As to the composition of the rest of the court, we believe that  the 
six other members should be drawn from the military personnel of the com- 
mand or area. Trial terms should be established, and a t  every trial term, jurors 
should be summoned by notice from the office of the committing officer. Jurors 
should be composed of six persons irrespective of rank within Army general 
classification test groups I, 11, and 111. The jury panel shall be chosen from a 
roster of the entire personnel included in the geographical area assigned to the 
committing officer during any given trial term. One alternate juror should be 
drawn from the same source a s  the regular jurors and have the same qualifica- 
tions. The verdict should be rendered by not less than five-sixths of the jorors, 
and no jury should be discharged by any court and a new trial orclered because 
of the jury's inability to agree upon a verdict unless the court is satisfied that  
agreement among such proportion of the jurors is impossible of attainment. A 
sealed verdict should be permissible. Polling of the jury should not be per- 
mitted except to ask if five-sixths agree. Misconduct by, or disqualification of a 
juror, or tampering with the jury by outsiders afford grounds for a new trial 
when properly established. Tampering with the jury or attempting to bribe 
or prejudice a juror should be a crime. 

We agree with section 10 of this bill, which amends article 13 of the Articles 
of T a r ,  but disagree with the first proviso thereof. We feel that  one o$ the 
greatest present dangers to equality and demccracy in the courts is  that they are 
set up to handle only personnel of certain rank. For if an officer Is to be tried 
by general courts martial only is to be exempted from the jurisdiction of the 
special court by direction of the qresident or if any grade of enlisted man is  to 
be exempted from the jurisdiction of any court by direction of the President, a 
nnllification process sets in. The commanding officer or the accuser is  loathe 
to press a minor offense-when he knows that  i t  can be haudled only in a major 
way. We must eliminate as  many of the distinctions in rank as  we possibly can 
when considering a system of justice. 

We further believe that section 10 should be amended so as  to indicate in 
specific language whether a special court martial may adjudge a bad-conduct 
discharge in the case of an officer as  well a s  in the case of cnhsted persons. 

We question the present language of section 11, which ameucls article 414 on 
the same basis as  we questioned the first proviso of section 10. Why shouldn't 
an officer, a rnember of the Army Nurse Corps, a warrant oficer, a flight officer, 
or a cadet be subject to trial by courts martial? Could we not iuclncle them in 
the first proviso of section 11 so if they object to trial by a snmmary court 
martial without the authority of the officer competent to bring them to trial , 
before a special court martial they will be tried by a special coul"t martial? 
And by the same tcken, we believe that the second proriso of section 11 should 
be stricken. 

We have no serious objection to section 12, which amends article 16 of the 
Articles of War, and find the second sentence thereof extremely commendable. 

We wholeheartedly approve of section 14, amending article of war 24, but 
would very much like to see some language included therein which would afirma- 
tirely require that  a witness or accused be informed of his right against com- 



pulsorg self-incrimination. Those o f  us who had much close contact with the 
functions of  the Ariuy know from experience that despite the constitutional 
guaranties which we all have as citizens and despite the specific outlawing of  
compulsory self-inc~imiiixtion by the Articles of  W a r ,  persons of  inferior rank 
feel compelled to  answer truthfully,  not understanding that i t  would not be an 
act of  disobedience to remain silent. It is our further feeling that whereas sec- 
tion 15 is for the most part well drawn, there might be some clarification o f  
the  meaning of the language in  lines 1 and 2 of  page 13. I am sure that the 
Congress c.ou!cl not desire to  place connsel who are trying conrts martial in  the 
position of  not bno\-iing till the  end of  trial whether the rulings on their objec- 
tions or motions will stand or be later reversed. T h e  language as i t  i s  presently 
drawn would remore the element of  certainty which is extremely necessary 
t o  the proper concluct of  any trial. 

While  n-e approve the intention of  section 21 o f  this bill, me feel i t  has not 
been worked out in  sufficient detail. W e  approre the principle which would 
allow for the reduction in  grade or the reduction in  rank of  an officer, but feel 
tha t  the severity o f  haring no choice o f  doing anything but reducing him 'to 
the  grade of  private might in  fact nullify the effect of  this section. I t  would 
be perfectly reasouable, ive believe, under certain circumstances not to  clismiss 
a colonel but to  reduce him to, sag, the grade of  majo~-  or captain, but i f  the 
court's only altenlatire is dismissal or reduction to  the grade of  private, courts 
would be loathe to  impose any ptinishmc~it at  211. 

As to section 22, article of  war 46, we \voulC like to see some requirement for 
competence and cjualification of  the officers conducting these investigations as 
well as some requirement that the accused be informed of  his rights during the 
course of  such investigation and that he be afforded the right to  counsel during 
this  investigation and that he be served with a copy o f  the investigation file. 

$he ineptness of  investigating officers and the inability of  the accused t o  secure 
counsel during investigation has been one of  the greatest difficulties of  the  present 
system. I t  is a real sore sWt ,  and a point at which much of  the injustices with 
which I a m  sure this committee is familiar has arisen. As to  subsection ( c )  of  
this  section, it is our belief that 8 days is too long a time for a person to be held 
in  confinement without having charges preferred against him in  some official 
way. A vindictive, cruel, inefficient officer might well order a person into con- 
finement, not prefer charges, release him at the end of  7 days, and h a ~ e  achieved 
his desired result withont even the slightest formality. We must not forget that 
persons subject to  military law who are confined by the military have no right 
t o  habeas corpus and that such a provision might well result in  indiscriminate 
use which would completely thwart .the basic philosophy of  Anglo-Saxon and 
American justice. W e  further believe that even in  time of  war there should be 
some minimum period which must expire between the time that the accused is 
served with a copy of  the charges and the time he is forced to  go to  trial. W e  
would like to  see this snbsection completely reviewed in  light of  these comments. 

W i t h  respect to  section 23, amending article 47 o f  the Articles of  W a r ,  we feel 
that  subsection (2 )  should be clarified. As presently written, i f  no sentence of  a 
special court martial were to  be carried into execution nuti1 after approval, i t  
mould mean that the sentence would riot start to run except from the date of  ap- 
proval, as is presently the case with general courts martial. W h a t  with the 
administrative and other delays, i t  i s  conceivable that a man would serve a month's 
confinement for which he would receive no credit and might then find that his 
sentence was disapprored or that a man might be forced to serve 4 months on 
a 3 month's sentence. While  we agree with the idea behind execution o f  sentences 
awaiting approval, there should be some provision for crediting the accused with 
the time served in confinement both before and after trial but prior to  approval 
or execution of  sentence. I could point to a dozen cases within m y  own experience 
as a trial judge advocate where, because o f  the loss of  records or some other 
reason for delay or the necessity of  awaiting depositions from remote parts o f  
the country, an accused person who was in  confinement for as much as 3 to  5 
months awaiting trial would be sentenced to  6 months or a year's confinement and 
wol~lcl receive no credit for the time he had already spent in  the guardhouse. 

T h e  study which AVC has given this question has indicated to  us  the need for 
a very basic revision of  the present srstem. The  items which I have just pointed 
out, which are within the framework of 13. R. 2575, are by no means the only 
aspects of  this question which should be revised. 

The  administration of  military justice must be entirely and completely inde- 
pendent o f  command. W e  would like to see the present functions of  the Judge 



Advocate General, insofar as they concern the  administration o f  military justice, 
transferred to  a civilian Assistant Secretary o f  W a r  who would have such civilian 
assistance as he  finds necessary but  who would be specifically prohibited from 
delegating any o f  his functions to  any military officer. I t  i s  he, we believe, who 
should have immediate supervision o f  the  hoarcls o f  review, both i n  Washington 
and i n  the  branch offices. T h e  members o f  these boards o f  review should like- 
wise be lawyers. I n  th is  way, and only i n  this way,  can We achieve sufficient 
independence at  the  top so that the  control o f  military justice would be with- 
drawn from the hands o f  military officers who were not suited to  i t  b y  virtue of 
their training, temperament, or experience. 

T h e  power to activate or appoint general courts martial and order their sen- 
tences executed as well as the power to  review the proceedings o f  all courts 
martial, which is  now vested in division, area, and other commanders, should 
be vested in  an area judge advocate. There should be one such area judge 
advocate for each o f  the  present Army areas ( t h e  old service command or corps 
areas) .  I n  foreign territories, the  President should be authorized t o  prescribe 
and delimit the  area under control o f  a n  area judge advocate depending 
upon the  disposition o f  troops or other similar conditions. Th i s  officer should 
have his own headquarters independent o f  all.other headquarters and should not 
i n  any respect be subject to  the  jurisdiction o f  any Army commanders. He 
should be responsible only t o  the  Assistant Secretary of W a r  previously men- 
tionecl above. 

Each area judge advocate should ha%e such military assistants as may  be 
necessary for the proper discharge o f  his power o f  review in  addition to  a full 
staff  o f  law nlembelz, prosecutors, defense couiisel, committing officers, profes- 
sional investigators and probationary and psychiatric personnel and reporting 
stenographers. He should have the  power to  set u p  i n  his area local offices for 
subdivisions o f  the  area, or for particularly large posts o f  troops stationed within 
the  area, he  should be authorized to assign to  each office the  necessary number 
of  prosecutors, investigators, defense counsel, and, i n  addition, a committing 
officer whose duties shall be described later below. All personnel who com- 
prise the  s taf f  o f  the  area judge advocate should be required t o  have the  necessary 
professional qualifications. In  this way,  there can be  independence f rom command, 
impartiality, and a guaranty that  the  persons who  dispense justice have the  
proper training. 

T h e  officers appointed as area judge advocates and the  members o f  their 
legal s ta f f s  (including prosecntors, defense counsels, and law members) should 
be required to  be lawyers w i th  at  least 5 years o f  experience as practitioners or 
juclges in  their home States. At the  t ime o f  arrest or confinement t h e  accused 
should be entitled as a matter o f  right to  the  adrice o f  one o f  the  regularly 
assigned defense counsel or to  available counsel o f  his own selection. Charges 
should be filed w i th  a local prosecutor who v i l l  be responsible for a complete inves- 
tigation o f  all complaints and for the  accurate and corllplete presentation o f  the  
eviclence and o f  all o f  the charges to  a committing officer. Th i s  local prosecutor 
will further act as liaison officer w i t h  the  civilian law enfcrrement authorities, 
and any decision to  submit a case to such authorities for a<.!:on should be deter- 
mined by a majority o f  affirmative votes to  be polled f rom among the  com- 
mitting officer, prosecutor and defense counsel. I t  should be clear policy that  
any charge cognizable by  the  civilian law o f  the  community should be tried 
by  t h e  civilian courts except where i n  the  opinion o f  the conlmitting officer such 
action would tend to deprive the  soldier o f  a completely fair and impartial trial. 

T h e  committing officer, who will be a member o f  the professional class de- 
scribed abore will be asslgned to  the  locality b y  the  area judge advocate. I t  
shall be his duty to  hear all charges presented to  h i m  by the  local prosecutor. 
He shall provide for a completely fair and im1)artinl presentation o f  all o f  the 
facts and shall determine those questions o f  law  and fact related t o  the  charges. 

T h e  primary concern o f  the coiunlitting officer will be to  determine whether or 
not a prima facie case exists. Once he has  determined tha t  a crime was com- 
mitted and that  there is  reason to  believe that  this accused committed the 
crime, i t  should be his responsibility to  commit the  accused t o  trial before a sum- 
mary, special, or general court martial. T h e  committing officer should b e  re- 
quired to  conduct a public hearing within 5 days af ter  the arrest or confinement 
o f  the  accused. Th i s  officer should have the  power t o  compel the  attendance o f  
witnesses, military or civilian, by  subpena and the  fur ther  power to  take  
depositions. 



I n  the event that  the committing officer determines that  no prima facie case 
has been presented, i t  should be incumbent upon him to dismiss the charges 
and release the accused. He should also have the power to increase or decrease 
the quality of the initial restraint which has been imposed upon the accused. 
The committing officer should also have the power to require a complete 
psychiatric examination and report a t  any stage of the proceedings. 

As for review and appeal we feel that  the review of a conviction and sentence 
in  the case of summary courts martial should be made upon the request of the 
accused and should be conducted by the area judge advocate. 

I n  the case of special courts martial, there should be a n  automatic review for 
sufficiency by the area judge advocate and a right of appeal as  a matter of 
right to the Assistant Secretary of War. I n  the case of general courts martial, 
the record of trial should be transmitted for review to the area judge advocate 
who should be empowered to approve or disapprove the sentence, reduce the 
sentence, or order a new trial. i lfter publishing his order, he should, if any 
part of the conviction stands, forward the record to the Assistant Secretary of 
War, who, after review by the boards of review, should have the same powers 
as  the area judge advocate. 

Finally there should be an appeal a s  of right to the United States circuit 
court of appeals from all sentences approved by the Office of the Assistant Sec- 
retary of War providing for either the death penalty or for imprisonment for 5 
years or nore.  There should also be appeal, not a s  of right, but by permission 
of either the Assistant Secretary of War or the circuit court of appeals, from 
all convictions by general .courts martial. In  the United States, these appeals 
should lie to the circuit court for the circuit in which the case was tried. From 
convictions in foreign countries, appeals should lie either to an appellate court of 
Federal court judges specially constituted by the Chief Justice of the Supreme . 
Co.urt of the United States, or to the Court of Appeals for the District of 
Columbia. On all appeals to civilian courts, briefs and argument for the 
accused and for the respondent should be presented by civilian lawyers assigned 
for this purpose. 

These a re  our proposals on the adjective or procedural side of the courts 
martial question. As for the substantive charges, we believe that  the first 
principle to guide the substantive revision of the Articles of War should be 
that  no one subject to the Articles of War may be punished for any act or 
omission which has not been previously specifically prohibited or commanded 
under threat of a definite punishment. 

From the adoption of this principle flow a number of rules which must be 
applied if the rights of those appearing before courts martial a re  to be effectively 
protected. I t  is in fact a traditional principle of our law that  the certainty of 
prohibitory provisions constitutes the basis for Government by law. Jeremy 
Bentham stated this 100 years ago when he said : 

"We hear of tyrants and those cruel ones ; but whatever we may have felt, we 
have never heard of any tyrant in any such sort cruel a s  to punish men for 
disobedience to laws or orders which he had kept them from the knowledge of." 

Every prohibitory provision included in the Articles of War should provide 
,for a specific maximum penalty in case of violation. The phrase "shall be pun- 
ished as  a court martial may direct" should disappear completely from the 
Articles of War. 

Crimes punishable under the Articles of War should be set forth in clear and 
simple language avoiding catch-all phrases and indefinite terminology. This rule 
strikes a t  the basic vice of the present Srticleq of War. Articles 95 and 96 should 
be revoked and should be replaced by two types of provihions: ( a )  A series of 
provisions prohibiting specific types of misconduct which are  now punishable 
under articles 96 and 96 (for example, see: offenses enumerated in the tables on 
pages 100 and 101 in the Manual for Courts Martial, 1945 edition). ( b )  A sub- 
stitute article to be incorporated in article 64 providing that no one may be 
punished for an act which has not been previously prohibited by an Article of 
War or by a written order published by a competent officer, and that  punishment 
for such acts so prohibited shall be the punishment provided in such Article of 
War or such written order. If no specific punishment is provided thereill the 
punishment should be limited by the Article. I t  is suggested that this limit might 
be set a t  1 week's confinement with a forfeiture of pay for a like period. 

Specific provision should also be made to regulate the limit of punishment which 
may be provided by th'e different levels of command in the written orders here 
contemplated. The problem of emergencies calling for punishments of special 



severity might be met by allowing temporary authority to lower levels of com- 
mand, subject to review. Thus i t  might be provided that  a certain level may issue 

a temporary orders carrying a penalty i n  excess of that  ordinarily authorized 
for it, during a specific emergency period, within which the higher command 
which has authority to impose such penalty must approve the order if i ts  effec- 
tiveness is to be extended. 

In addition to the basic necessity of eliminating catch-all provisions, one of the 
strongest considerations militating against the retention of articles 95 and 96 is 
that  based on the frequent practice of careless investigation and charging predi- 
cated on thc assurance that, if the offense ch'lrged cannot be proved, especially 
if no willfulness can be shown, the prosecution can fall back on article 95 or 96 
in order to snatch a conviction from the break-down of its case. 

The same principle requires the elimination of all  weasel words spread through- 
out the articles such a s  the words "reproachful" and "gesture" in article 90, the 
word "waste" in article 89, the words "misbehavior," "shamefully," and "mis- 
conduct" in article 75. These words are  subject to such varied interpretations 
that penal articles which use them cannot serve a s  elEective deterrents to mis- 
conduct but rather afford opportunities for the exercise of arbitrary and unpre- 
dictable judgments by the military courts. 

Provision should be incorporated in specific Articles of War for a rehabilitation 
and parole system. 

In revising the Articles of War' care should be taken to rearrange the subject 
matter in a clear and orderly fashion so a s  to  separate into special sections mat- 
ters of jurisdiction, procedure, and substance and to group the substantive pro- 
visions in such a way as  to provide ready reference to the various types of offenses. 
This suggestion is not born simply from n desire to improve the draftsmanship 
of the Articles of War, but from the realization that  the rights of persons subject 
to them will be the better protected the easier their perusnal and understanding is 
made to the untrained mind. 

As to specific substantive provisions of the Articles of War we believe the fol- 
lowing should be done : 

Artlcle 54. This article should be extended to officers who have obtained com- 
missions in the manner therein contemplated. 

Article 62: This article should be amended expressly to permit normal political 
criticism and discussion of a kind generally indulged in by the civilian popula- 
tion, and to exclude reference to "the governor or legislature of any State, 
Territory, or other possession of the United States in which he is quartered." 
While the demands of discipline may require particular restraint on the part 
of the members of the armed forces in their references to the highest authori- 
ties of the United States Government, the nonprofessiona1 citizens' army of 
today can neither deny to its temporary members the basic democratic rights 
of political discussion nor impose upon them an artificial respect toward local 
civilian authorities within whose jurisdiction they may happen to find themselves. 

Article 63: The word "disrespect" should be more fu_lly defined in order to  
provide varying penalties for acts ranging from minor discourtesies to  actual 
insubordination. The coverage of this article should be carefully delimited 
from that of article 64. 

Article 64: This article should be separated into two provisions, one dealing 
with assault, the other with disobedience. The latter should include disobe- 
dience of standing and direct orders. The death penalty should be imposed 
only on the willful disobedience of direct orders given in time of war and in 
direct reference to combat activity. 

Article 65: This article should be consolidated with articles f33 and 64. 
Articles 66 and 67: The death penalty should be provided for the commission 

of these offenses only in time of war, or when the offense is  accompanied by 
conspiracy to incite insurrection or mass violence. 

Articles 75 and 76: These articles should be combined with article 28 to pro- 
vide separately and more clearly for the various offenses therein described, 
which a re  of differing degrees of seriousness. Reference to plunder or pillage 
Should be eliminated from article 75 in order to avoid confusion with provision's 
contained in articles 79 and 80. 

Article 80: This article should be entirely redrafted. Insofar as  i t  deals 
with public enemy property, the field is covered by article 79. Insofar a s  it  
deals with private enemy property, it should be divided into two articles, the  
one prohibiting plunder or pillage, and the other prohibiting "black-market" 
Operations consisting in the disposal or acquisition by barter, sale, purchase, or 



otherwise of any property, American, allied, or enbmy, for purposes other than 
the acquisition of articles for the personal use of the one acquiring i t  or of that  
of his immediate friends or family. 

Article 81: This article should exempt from punishment, or a t  least from the 
more serious degrees of punishment, acts clone in good faith where the accused 
had no reason to suspect the presence of an enemy. 

Article 84: This article should be extended to include officers. No punish- 
ment should be provided for nonwillfnl injury to personal equipment issued to 
officers or enlisted men. 

Article 87: This article should be extended to apply to any person subject 
to the Articles of War who has any authority or influence, direct or indirect, in 
the procurement, protection, or disposition of any supplies for the armed forces 
or any component part thereof. I t  should also include the words "or for that  
of any other person directly or indirectly connected with him" after the words 
"for his private advantage." 

Article 88: This article seems to be obsolete aud could be covered by article 
87 a s  amendecl. 

Article 89: The first portion up to the semicolon should he eliminated since 
it  is  a disciplinary rule and not a criminal provision. The words "or any other 
lawful order" should be included in the parentheses after the words, "unless by 
order of his commanding officer." 

Article SO: The article, which includes the vague words ."reproachful" and 
"gestures," should be clarified. 

Articles 92 and 93: These articles should be replaoed by a general provision 
making all  nonmilitary crimes committed in the United States, i ts Territories, 
o r  possessions punishable in the cases and by the penalties provided by the laws 
of the State, Territory, or possession where that  crime was committecl. Outside 
the limits of the United States, its Territories, and possessions, the criminal code 
of the District of Columbia should be the law applicable to ail persons subject to 
military law for the punishment of all  crimes thereiu set forth and not specifically 
dealt with in  the Articles of War. 

We have already commented on articles 95 and 96. 
Article 110: This article should be imended so as  to prescribe only a lecture 

by a member of the military justice corps to be attended by every person subject 
to  military law upon his becoming subject thereto, explaining his rights, privileges, 
and responsibilities under the Articles of War. 

CONCLUSION 

I have tried not only to give you our basic feeling and belief of what the court- 
martial system should be but also to be specific r s  to the provisions of the bill 
which you a re  presently considering. It is only through congressional action that 
there can be established a fundamental basis For actual justice am1 democracy 
within the armed forces. We believe that  the time has come when revision of this 
meclieval courts system must be met. The demand is widespread and the demand 
is justified. Just as  me of the American Veterans Committee recognize that  we 
a re  citizens first, so must the Congress recognize that  members of the military 
forces a re  first citizens and Americans. American soldiers do not drop their 
heritage of freedom, liberty, and justice when they euter the Army, and they can 
only funtcion effectively if they are  living the things for which the fight. There 
is nothing incompatible with justice and democracy aud a highly trained and 
effective army. 

Mr. FELDMAN. Mr. Chairinan and members of the committee, I want 
to thank you for the opportunity to present this testimony on behalf of 
the American Veterans Committee. W e  have been terribly interested 
in  the problem of military jnstice and its adininistration, first, because 
of the fact that me are interestecl in any and all aspects of American 
life which are concerilecl with law, jnstice, and democracy; and, sec- 
ondly, because of our peculiar position as veterans, wherein we were all 
personally touched by the  system. 

I think the most significant aspect of military justice on which 1: 
would like to comment and which the prepared statement devotes 
most of its time is to the unequal and undemocratic operation of the 



present system. There are many veterans who had the opportunity to 
1 observe the system first-hand who can point to countless cases of actual 

injustice: Examples of military courts being swayed by the decisions 
of high-ranking officers; men tried for serious offenses and subjected ' to heavy penalties without competent counsel ; untrained courts sitting 
in judgment of cases involving coilflicting evidence without the guid- 
ance of technical and professional legal advice. 

I The administration of mjlitary justice presently is designeclly in  the 
hancls of professional soldiers, and not professional judges. The pres- 
ent system is in a great many respects completely bankrupt, as a result 
of the soldier's lack of faith and respect. 

Mr. JOHNSON of California. What  was that  statelnent, please? I 
dicln't hear all of that. 

Mr. FELDMAN. The present system, in our opinion, is in a great 
many respects completely bankrupt, as a result of the soldier's lack 
of faith and respect. There is one indulgent code for Regular Army 
officers and noncommissioned officers; another, more severe, for tem- 
porary officers; and a third of even greater severity for those who are 
non-Eegular Army enlisted men. We feel that the present system 
perpetuates class differences between officers and enlisted men and 
is, indeed, based upon those differences. 

We feel that no study of the court-martial system intended to high- 
light the inadequacies and sources of injustice can fail to consider the 
question which has most often been the source of great confusion to  
those who had clone any thinking on the subject, and that is: "Is the 
purpose of the court-martial system the maintenance of discipline, 
or is i t  to administer and dispense justice?" 

We have seen nothing yet presented to indicate that  the maintenance 
of discipline and the adequate and fair  adn~inistration of military 
justice are mutually exclusive. It would be a sad comn~entary, indeed, 
if we were to agree that there can be no discipline in an army which 
would adhere to the fundamental principles of democracy. We feel 
that there would be no sacrifice of discipline if the members of the 
armed forces were assured of a fair and just trial of their guilt. The 
court-martial system should be concerned with the achievement of 
justice in each individual case. 

We feel i t  is important in approaching this problem to examine very 
carefully this philosophy which seems to underlie our court-martial 
system and realize that  no system which advances the excuse of dis- 
cipline can be considered to have any place within the fabric of 
American institutions when it breeds so many cases of injustice. We 
do not intend to deny the need for discipline and respect for authority; 
nor do we intend any denial of the need for methods of enforcement. 
But  we do contest the views which advocate enforcement by the 
deprivation of fundan~ental liberties. and constitutioilal guaranties 
as the onlyanswer. 

The Congress, when i t  ori@nally enacted the Articles of War  and 
the Manual for Courts M a r t d ,  provided many safeguards, but we 
feel it is in the administration of these laws that the break-down has 
occurred. 

The Army's current concept of military justice or the'exercise of 
court-martial jurisdiction under the present rules can be no better 
or no fairer or more adequate than the individual commanding officer 



who is vested with all of this authority. It has been a very usual 
observation that courts martial are constantly subjected to influences 
which have no place in judicial tribunals. While it is true that much 
of the work of the commanding officer in this field is accomplished 
by his staff judge advocate, there is, however, no definitive regulation 
establishing the professional qualifications for this position; nor is 
there any guaranty that these decisions or recornmelidations of the 
staff judge advocate will be followed. The staff judge advocate is 
so often completely dominated by the policies of the command that 
he in effect presents nothing more than a rationale for the reactions 
and behavior of his commanding officer- 

Mr. ELSTON. Mr. Feldman, I would like to ask you about the appel- 
late provisions of H. R. 2575. As you seem to  feel that the appellate 
system as provided for in this bill is inadequate I would like to know 
how you would change it. 

Mr. FELDMAN. Well, basically, I think that probably the most im- 
portant proposal of the statement is the separation of the command 
and judicial function. We feel that the appellate power in the hands 
of the same person who determines the appropriateness of the charge, 
who determines whether or not the case should go to trial, and who 
determines the composition of the court, is manifestly unfair. 

Mr. ELSTON. I am talking about cases that would be appealed under 
H. R. 2575. 

Mr. FELDMAN. Well, we feel that H. R. 2575, by setting up the board 
of review and the judicial council, maintains the power of review in 
the hands of the military almost exclusively. 

Mr. ELSTON. HOW would you review a military trial except by niili- 
tary authority ? 

Mr. FELDMAN. We feel very stronglg: that the laws of the land should 
apply to the soldier, as well as the cmlian. We have two basic ideas 
on appeal. One is an appeal is a matter of right to a civilian board 
constituted by the Secretary of War, and the other is an appeal by 
something comparable to the writ of certiorari to a circuit court of 
appeals of the Federal judicial system, which would 'be specifically 
constituted for this purpose, so that the ordinary safeguards would 
apply. 

Mr. ELSTON. I n  other words, you would have the United States Cir- 
cuit Court of Appeals review all court-martial cases? 

Mr. FELDMAN. Just on writs of certiorari. 
Mr. ELSTON. That is, where the defendant requests it and the court 

is willing to hear the case? 
Mr. FELDMAN. Yes, sir ;  where the defendant requests i t  and where 

the court in its opinion feels that there is some question which should 
be settled by the Federal courts. 

Mr. JOHNSON of California. DO you think those two ideas that you 
expressed should be in addition to the appellate provisions of this act, 
or  should they be in substitution of i t ?  

Mr. FELDMAN. Well, I feel they should be in addition, rather than 
in substitution, because--- 

Mr. JOHNSON of California. You still would have machinery set up 
by this act ? 

Mr. FELDMAN. Yes, sir. 



Mr. JOHNSON of California. And then, at  the discretion, as the 
chairman said, of the accused, he could get into court, with a writ. 

Mr. FELDMAN. On the application of the accused, and the granting 
of such application by the court. 

Mr. JOHNSON of California. Yes. 
Mr. FELDMAN. Delimiting those cases in which it would be granted 

as a matter of right and those cases in which appeal would be only as 
a matter of discretion. 

Mr. JOHNSON of California. Well, where i t  was granted it would 
be discretionary with the court, wouldn't it? 

Mr. FELDMAN. I n  most cases. There are probably a group of cases 
in which they should be granted' as a matter of right, perhaps capital 
cases. 

Mr. JOHNSON of California. That  type of hearing would only settle 
questions of law. They wouldn't review the evidence, would'they ? 

Mr. FELDMAN. NO, they wouldn't review the evidence. They would 
review matters of law and would determine-well, we know from 
experience that  in  reviewing matters of law, we also determine whether 
or not the accused was granted a fair  trial. We feel that that is the 
important thing to ceview. 

Mr. JOHNSON of California. I was going to come to that. You mean 
just that  broad problem, whether he had a fair trial. 

Mr. FELDMAN. Well, the broad problem of fair trial, jurisdiction, 
and other error which may have occurred during the course of the trial. 

Mr. JOHNSON of California. Would he have a choice of taking that  
route up to a circuit court? 

Mr. FELDMAN. The circuit court, we feel, would be additional pro- 
tection. I n  other words, after having exhausted his remedies throu h 
the military and through a civilian board of the Secretary of War, %e 
should then have the right to apply for  review to the Federal courts. 

Mr. JOHNSON of California. Now, would the civilian board be some- 
what similar to the reviewing machinery in  this act? 

Mr. FELDMAN. Yes, sir ; except that  it would not be under the juris- 
diction of the military. It would be under the jurisdiction of the 
Secretary of War. 

Mr. JOHNSON of CaJifornia. Which go one way and which go under 
the regular act ? 

Mr. FELDMAN. I don't quite understand. 
Mr. JOHNSON of California. How would you determine whether the 

civilian board should review the case or  it should be reviewed in 
accordance with this act ? 

Mr. FELDMAN. Oh, 1 consider the civilian board as an echelon above 
the judicial council and the board of review, as provided for  by this 
act. 

Mr. ELSTON. Would you want the decision of the civilian board 
reviewed by the United States circuit court of appeals in the event its 
decision is adverse to the accused? 

Mr. FELDMAN. I n  the case where the United States circuit court of 
appeals feels that  some question exists as to the legality or the propriety 
of the trial. 

Mr. ELSTON. And then, of course, you would want an appeal, in  the 
event you could get into the Supreme Court of the United States, to  
that court? 



Mr. FELDMAN. Well, they still have that. I mean, they have that  
now, theoretically. I would be willing, however, to  limit the appeal 
to the United States Supreme Court to those cases in which presently 
exists and that is on the question of jurisdiction. 

Mr. ELSTON. Let  me ask you : Have all of these things been discussed 
in  any convention of your organization? 

Mr. FELDMAN. Yes, s ir ;  we had a military justice subcommittee 
meeting at  our convention a t  Des Moines, Iowa, last June. I n  addition 
to that, these recommendations are not personal recommendations. 
W e  have had several groups of lawyers, mostly men who have been 
connected with the administration of military justice during their 
period of service, who have met, throughout the country, and discussed 
i t  and thrashed i t  out. Then, we had a ceiltral committee on the &rmed 
forces, which met a few months ago, just prior to our presentation of 
testimony before the Vanderbilt committee. 

Mr. ELSTON. HOW many members were on that  committee? 
Mr. FELDMAN. We had 14 on the committee, sir. 
Mr. ELSTON. Of course, H. R. 2575 had not even been introduced 

last summer, a t  the time of the convention. 
Mr. FEL~~IAN. That  is right. H. R. 2575 was just reviewed by 

three of us, in  view of the recommendations of the committee. There 
were areas of agreement and areas of disagreement with H. R. 2575. 
The  principles on which H. R. 2575 were based have been pretty well 
discussed. We had the benefit of copies of the Vanderbilt report prior 
to the prepaxatian of H. R. 2575 and we were fairly well familiar with 
the results of that investigation. 

Mr. ELSTON. SO, I take ~ t ,  that  the criticism of H. R. 2575 contained 
in  this report largely represents the viewpoint of those three persons? 

Mr. FELDMAN. Well, i t  represents the interpretation of three per- 
sons acting for the 14-man committee, which synthesized the views of 
a conzmittee which worked in San Francisco, one in Honolulu, one in  
Sedtle ,  one in Washington, D. C., one in  New York, one in  Chicago; 
one in Los Angeles-I think there were about 23 or 24 committees. 

Mr. ELSTON. Who are those three persons? 
Mr. FELDMAN. The three persons, sir, are myself, a man by the name 

of Frederick Robbin of the American Civil Liberties Union, and man 
by the name of Leo Bradsby, who served with h e  as assistant judge 
advocate of the First  Air  Force. 

Mr. ELSTON. HOW much experience have the three men had in court- 
martial cases ? 

Mr. FELDMAN. Well, I had 3 years, sir, in  the service as an officer, 
during which time the entire period was concerned with the adminis- 
iration of military justice, part  of that time as a trial judge advocate 
a t  a large air base in Congressman Clason's district, and the rest of 
that  time as an  assistant juclge advocate of an Air Force command. 

One of the other men served as an assistant judge advocate with the 
Army in Japan. 

The thircl was a. trial judge advocate and also an assistant staff 
judge advocate with the First  Air  Force. 

The  14-man committee had the benefit of the thinking of an awful 
lot of men who had worked with the administration of justice, some of 
them as members of the Judge Advocate General's Department, and 
some of them as members of the arms or services which were on duty 



with the various units and divisions in the European theater, so we 
had a fairly good cross section. It was primarily a professional com- 
mittee. The men were all lawyers and men who had worked with 
the administration of military justice : 

Mr. JOHNSON. Mr. Peldman, if we set u p  an independent system 
of justice and remove i t  from the chain of command and kee it in B control of the Judge Advocate General's Department, wouldn t tha t  
answer the problem ? 

Mr. FELDMAN. It would to a very large extent answer the problem, 
yes, sir. It wouldn't specifically answer the questiou which I believe 
the chairman asked concerning the appellate procedure. But  we very 
definitely advocate the separation of the command function from the 
judical function, and I think if you have the opport~mity to go 
through this prepared statement you will see that our position on 
that  is simply the setting up of a separate Judge Advocate General's 
Department, giving the Judge Advocate General the power of com- 
cand over the personnel within his own Department; then separating 
i t  into area judge advocates along the lines of the former service corn- 
nlands-I guess they are now called Army commands-and having 
within those areas the area judge advocate performing a certain ap- 
pelate function, as  well as  appointing function, and having him in 
no way connected with the command. H e  is just a separate entity on 
duty in that area. 

We also thought of having a system of trial judge advocates and 
defense counsel on that  staff and law members for courts martial who 
would be similar to our old concept of itinerant justices and would 
travel within the circuit and sit as possible summary courts or as 
lam members on special or general courts. 

We also worked out a recommendation, which is contained in this 
report, to substitute for  the present investigation under article of 
war 70, a procedure whereby a member of the Judge Advocate 
General's Department in the area or on duty with the particular 
command would serve as a committing magistrate, shall we say, a 
professional man, a lawyer who is also in the Army and is a military 
man, but not subject to the whims of command, who would determine 
whether or not a prima facie case exists, wl1,cther an adequate in- 
vestigation has been conducted, whether psychiatric examination is 
indicated, whether the man should be confined pending t ~ i a l  or whether 
he should merely be restricted to the limits of his command, and 
would then make a recommendation for the type of court by which the 
man should be tried to the area judge advocate. 

I11 that  way we could have something like our presentment system. 
We thought that that  would give an  additional safeguard and an  ad- 
ditional guaranty. 

Mr. JOHNSON. Are you a practitioner now? 
Mr. FELDDIAN. Yes, sir. 
Mr. JOHNSON. Where do you practice? 

/ 

Mr. FELDBIAN. New York City. 
Mr. ELSTON. Where do the other tn-o members of the gro~zp of 

three that you referred to practice? 
Mr. FELDNAN. One is i p  Massachusetts and the other is also in 

Mew York. 



M~.'JOHNSOM. From your experience during that 3 years, did you 
know of any cases where you really felt there was a real injustice done? 

Mr. FELDMAN. Yes, sir; I think there were many in which I felt 
that way. 

Mr. JOHNSON. Well, what would you say as to the ratio? Would it 
be as many as 1 percent of the cases that resulted in a miscarriage of 
justice? 

Mr. FELDMAN. Well, sir, it depends on our clefinition of miscarriage 
of justice. I f  you mean the cases in which a man was guilty and found 
guilty, I would say it probably did not run quite as high as 1 percent, 
but if we are to include the cases in which a man was guilty and be- 
cause of some precleliction or whim of the commanding officers he got 
off with a slap on the wrist or a light sentence where an enlisted man 
mould have received a more severe sentence and if we include the 
cases where the courts gave severe sentences where they would never 
have been given in civilian courts, or where they were not even in- 
dicated for any reason outside of the fact that this man was to be made 
an example of and if m-e a re  to incluck thc cases i11 which the court 

ave the sentence which had been predetermined in effect by a con- 
Edential communique of the commanding officers or the commanding 
general, and if we are to include the cases where a stiff sentence was 
given because-the court had been reprimanded on the basis of the last 
lenient sentence they had given, I would say i t  would run much higher 
than 1 percent. 

Mr. JOHNSON. Well, of course, in any system where you have to 
punish people, you give discretion to the judge or somebody else. You 
can always get that difference of opinion. Now, do you think, as to 
the matter of sentence, there was more harshness than you find in civil 
courts for similar crimes? 

Mr. FELDMAN. 011, yes, sir ; I have seen several cases myself, that I 
tried- 

Mr. JOHNSON. Are you talking about the first sentence that was im- 
posed, or the final sentence after review ? 

Mr. FELDMAN. I am talking even about the final sentence after 
review. 

Mr. JOHNSON. The final one? 
Mr. FELDMAN. Yes, sir. 
Mr. JOHNSON. But do not the reviewing authorities correct a great 

many, you might say, cruel and even absurd sentences? 
Mr. FELDMAN. Yes, sir ; they do. I also find that they don't correct 

a lot of them or that they reprimand the court for not belng sufficiently , 
severe on the basis of what they would like to be done within their 
command. I can think of specific cases in which- 

Mr. JOHNSON. Well, if you get an independent system and get 
men to handle the procedure all the way through who are trained in 
the law, don't you think that will correct all the things that you men- 
tioned ? 

Mr. FELDMAN. It would correct the greatest majority. 
Mr. JOHNSON. Excluding the extortionate sentences? 
Mr., FELDMAN. It would qbrrect the greatest majority, yes. I 

would like to see a system of sentencing phich would not be placed 
in the hands of the court itself. I would hke to see the court operate 
as a fact-finding body, as a jury, and have your trained law member, 



a man who is trained in judicial technique and a man who has the 
appreciation of the general fabric of sentences throughout the armed 
forces, administer the sentence, much the same as our civilian judge 
does today, without being subject to the decisions of some perhaps 
more intemperate or less judicious people. I11 other words, I feel 
the question of sentence is something which requires training. We 
know that our judges are not able to give proper and adequate sen- 
tences unless they have the temperament and the training. 

Mr. ELSTON. Isn't that all taken care of in this bill, by providing 
that on appeal sentence may be reversed, modified, or set aside? 

Mr. FELDMAW. Yes, sir; l~owever, there are many inter-relations or 
personal interrelations which occur in the armed forces which you 
can't overcome by language. 

Mr. ELSTON. What are they? Tell us any interrelation between 
a coinancling oficer in some foreign theater and the Judge Advocate 
General that might preclude a inan from obtaining justice. 

Mr. FELDMAN. Well, No. 1, the procedure provided for by H. R. 
2575 doesn't call for all of the c a s s  getting to the Judge Advocate 
General. As I recall, there are just certain classes of cases which 
go beyond the reviewing authority and to the board of review. So 
you have certain cases where the commanding general does not want 
to slap down his favorite colonel who is commanding a base, or is 
commadjng a unit which has special court-martial jurisdiction. You 
run into situations where the commanding officer of a theater does 
not want to sla down one of his good generals who is doing a wonder- 
ful job with a $ ivision, as a military man. 

Mr. JOHNSON. Well, if you get an independent system of justice, 
where their efficiency reports are passed on by those men, you will 
correct all that, won't you? 

Mr. FELDMAN. Yes. 
Mr. JOHNSON. Also won't you get this effect that those men who 

finally review the cases will have a broad know!edge of what is done 
in similar situations ? 

Mr. FELDMAN. I feel that if we have an independent judicial arm 
and if the people who finally review are the people who review all the 
cases we will achieve that, but I don't feel that H. R. 2575 does that. 

Mr. JOHNSON. AS I get it from your discussion, your main thought 
in mind is to have men adminiser justice who are trained in the rules 
of justice, the procedure, the history, the tradition, and background. 

Mr. FELDMAN. That is right, sir. 
Mr. JOHNSON. YOU think the end result, if you get those kind of 

men, will be rather satisfactory? 
Mr. FELDMAN. Yes, sir. 
Then, on the substantive side, I think there are several omissions 

on the part of H. R. 2575- 
Mr. ELSTON. Before you go to that, I would like to ask you this 

question: Do you know of any cases that would be corrected or could 
be corrected if it went to the United States circuit court of appeals, 
on appeal from the decision that was finally rendered by a board of 
review, or the President or the Secretary, or anybody else that had to 
do with it, that is, where an error of law has occurred which might 
be reviewed by the United States circuit court of appeals ? 



Mr. FELDMAN. Yes, sir ; I believe I do. I can think of cases within 
my own experience where the accused did not have suficient time for  
trial, where the accused was not granted an  adequate opportunity for  
counsel where the accused was forced to  incriminate himself by virtue 
of the superior rank of the officer conducting the examination or the 
investigation before trial and thereby forced an admission or con- 
fession which would not otherwise have been admissible into evidence. 

Mr. ELSTON. All the things you are mentioning are taken care of 
in H. R. 2575. 

Mr. FELDMAN. Well, sir, I think they are mentioned in H. R. 2575. 
Some of them I feel are taken care of and some of them I feel are not 
sufficiently tight a t  this time. I feel that  the investig~ztion provision, 
which merely calls for a fair and impartial investigation, is not 
actually sufficient. I would like to see a specific provision which 
would insist that  the officer conducting the investigation warn the 
man that  despite his superior rank he need not answer his questions 
if he feels they would be degrading o r  self-incriminatory. I would 
like to see a provision whereby we would eliminate the 8-day delay on 

referring of charges. We must recognize the fact that  we have no - 
Rabeas corpus procedure in the military courts. I can think of in- 
numerable cases where inen were incarcerated for  anywhere up t o  
3 and 4 months waiting for  their records or  waiting for the deposition 
of some witness whom they thought would come through with an 
incriminating statement, and the man had no recourse and was just 
kept in the guardhouse for 3 and 4 months. Then, finally they would 
decide, well, there was no prima facie case after all, or they would 
bring him to trial, he would get a 3 months' sentence and would have 
to serve 3 months from the date of trial, receiving no credit for  the 
incarceration before trial. 

Mr. ELSTON. I n  the civil courts credit is not necessarily given for 
incarceration- before indictment. 

Mr. F E L D ~ ~ N .  Not before indictment; no, s ir ;  but I have linown 
of cases where the charses are preferred and the delay occurs during 
the course of investigation or during the course of referring the case 
for  approval to the appointing authority, where sometimes after 
a month or 6 weeks lapses, the appointin@ authority will write 
back and say, "Get a staLeinent frcin so and sop' which might take you 
a week to get, and then they will send i t  back and ask for an affidavit 
from so and so, while the man just sits there and receives no credit for 
his time. And often you find yon have no prima facie case a t  'the 
conclnsion of that period. 

Mr. CLASON. YOU say you were stationed a t  some fie!cl- 
Mr. FELDMAN. Westover Field. 
Mr. CLASON. D~wing  y o ~ r  entire service? 
Mr. Fm,nn~ . l~ .  No, sir. 1 was at Westover Field, very happily, I 

might say, for about 16 montlls, and I was charged with the adminis- 
tration of iniltarp justice there. 

Mr. CLASON. What I was wondsring about was if yo11 rno~~ ld  tell 
us ~vliether or not all of these innlunerable cases where military justice 
went astray occurred a t  Westover Field, or at  other points? 

Mr. BELD~IAN. Well, I would say that  a goodly number occurred 
at Wes to~e r  Field. I .don't thiillr that Westorer Field had a clispro- 
portionate number. Dnring the period of my time there Colonel 



Jones and Colonel McHenry were commanding-and I believe you 
know them both. They were both men who were sincere believers in 
a fair shake and a fair break for  the average soldier, but i t  was the 
system and the break-down in administration, even in the case of 
men who were sincerely interested in  a fair  administration, which 
wreaked all these injustices. 

It was a case where they had a particular mission t a  perfom- 
and the mission of prosecuting the war of t,he utmost importance- 
and they couldn't spare a man who was well qualified to run an investi- 
gation, if he was also doing an operational job, and so they had to 
appoint- 

Mr. CLASON. During the 16 months you were a t  Westover Field, 
how many cases would you say came to your attention? 

Mr. FELDMAN. I would say I was trial judge advocate for an aver- 
age, between special and general courts martial, of 80 cases a month. 

Mr. CLASON. SO that  would be in the neighborhood of 1,280 cases? 
Mr. FELDMAN. Yes, sir. 
Mr. CLASON. And in that  number of cases a t  Westover Field, how 

many did you feel justice was not meted out properly? 
Mr. FELDMAN. I W O L ~ ~  say there were about 100 to 120 in  which 

there was some aspect of the case with which I was not satisfied. 
Mr. CLASON. NOW, you say your experience a t  Westover Field was 

about tlie same as you knew i t  a t  other places? 
Mr. FELDRIAN. I t  was about the same as my experience a t  Mitchel 

Field, the same as my experience a t  Camp Lee, the same as my 
experience a t  Miami Beach, Fla., the same as the experience I had 
in Washington, Pennsylvania, or Camp Upton, N. Y., and several 
of the other places I served. My service was entirely within the 
continental limits. 

Mr. CLASON. YOU would say, then, from your observations and 
contacts with other officers and individuals, you are of the opinion 
that this same ratio prevailed everywhere in  the Army, on about that  
same basis? 

Mr. FBLDMAN. I would say we were more fortunate at  Westover 
Field than some of the other commands were. 

Mr. CLASON. Then, if 10 percent of the cases a t  Westover Field 
were not handled properly, how high would you say it went in other 
fields, from the information that  has come to your possession? 

Mr. FELDMAN. Well, I mould say that  the  proportion of injustice 
varied with the type of punishment administered. I would say that  
you would have a lesser percentage in general courts martial and a 
higher percentage in  specials and summaries. It would probably go 
,zs high as possibly 15 or 18 percent in  the general courts martial in  
some areas, whereas in  specials it might go as high as 25 and 30 
percent, and in summaries i t  might go higher tllan that. 

Mr. CLASON. You mean that  i t  would be over 30 percent where 
they went wrong, in the summary courts martial? 

Mr. FELDMAN. I n  some commands, yes,.sir, and a t  some periods. 
I am thinking of periods when a commanding officer goes on a tirade 
about walking on the grass, so he utilizes article of war 96 and starts 
fining people indiscriminately with set fi~les for wnlking on the grass 

a1 ure or for people who were thought to be walking on the grass, or f '1 
to salute campaigns where people were marked with criminal prose- 



cution as a result perhaps of the fact that  they happened to be looking 
a t  something else as the officer walked down the street. The  summary 
court was often used as a club, and article of war 96 was a very 
convenient way of using it. 

Mr. CLASON. Now, leaving that  for a second and getting up to the 
general court martial, did you ever know of substantal injustice being 
done a t  Westover Field in  any general court-martial case? 

Mr. FELDRIAN. I would say I know of substantial injustice in the 
direction of leniency in one case which conies to niincl very easily, in  
the case of an officer. 

Mr. C u s o x .  You mean that  they were too lenient with that  officer? 
Mr. PELD~IAN. Too lenient because of the fact he was an  officer, yes, 

s1r. 
Mr. CLASON. Now, did you ever knoy of any enlisted men who, in 

your opinion, did not receive substantial justice in a general court 
martial a t  Westover Field? 

Mr. FELDMAN. Yes, sir, I can think of several. 
Mr. CLASON. Several ? 
Mr. FELDMAN. Yes, sir. 
Mr. CLBSON. And what was the type of injustice done to them? 
Mr. FELDMAN. Well, I can think of one case offhand of a man who 

received 10 years for absence without leave, an  absence of about 30 
days, the case of a man who was, well, I would say, bordering on the 
illiterate. He had had about 2 years of schooling. H e  came from 
a snlall town in  West Viriginia, from a farm clown there. H e  had 
wanted to go home to help his family harvest the crop. H e  had wanted 
to go home because of the fact that his father had died and his mother 
was left alone with just his younger brother. H e  had been unable 
to comm~uiicate these facts. There was no Red Cross organization 
in the vicinity. There mas no means whereby he could make known 
his feeling to the commanding oiEcer, so tha t  he could get a furlough 
for  this purpose. H e  left, and he came back of his own accord. 

Mr. CLASON. H e  came back of his own accord? 
Mr. FELDMAN. H e  came back of his own accord. H e  happened to 

be the victim of an epidemic, shall we say, of a high rate of absence 
without leave a t  that  period of time.  he court felt sorry for him 
and the court I know wanted to mete out a lenient punishment, but 
the court gave him 10 years because of a confidential letter which had 
been circulated around the comniand to the effect that  absence with- 
out leave for a period in excess of 30 days was the type of offense which 
under ordinary circumstances woulcl warrant a 10-year penalty. So 
the man received 10 Sears, with the court recommending leniency. I 
think that  the sentence was eventually cut to 5 years. But, yet, the 
man is serving 5 years for a 30-day indiscretion. I don't know what 
the final result was a t  the rehabilitation barracks or the rehabilitation 
center to which he had been sent, but- 

Mr. CLASON. What  I am wondering about is this: You took part  
in that  particular case? 

Mi.  FELDMAN. Yes, sir. 
Mr. CLASON. And you know the name of the person who sent around 

this written commui~ication to the members of the court? 
Mr. FELDAIAN. I lllinli I can probably recall i t ;  yes, sir. 
Mr. CLASON. Did you see the written coininunication yourself? 



Mr. FELDMAN. Yes, sir. 
Mr. CLASON. 1 think that is important to the committee, to know 

that there was this sort of thing going on in tlle A m y ,  because I think 
it would tend to make all of us more interested in  seeing to i t  that  
the provisions of any law that is enactecl, if me have any part in  it, 
shoulcl correct such abuses. 

Now, that  ina~l ,  yon say, is still >w~ i l : g  5 veilrs for being- 
Mr. I~'ELDRTAX. That  1 can't say. I know the action of the reviewing 

authority was to cut tlle sentence from 10 to 5 years. 
Mr. CLASON. You linow the wan's name and can give i t  to us? 
Mr. FELDMAN. I thjnli 1 can probably recall it. 
Mr. CLASON. You can secure i t ?  
Mr. FELDMAN. I can secure it, P am sure of that. 
Mr. CLASON. Didn't you ever do anything about it. if you felt very 

strongly that this man was the victim of injustice! 
Mr. FELDMAN. Yes, sir. I put very strong endorsements on my 

letters to higher authority in recommending action- ancl triecl to be 
as persuasive as I could, but I could never overcome it. 

Mr. CLASON. And you since haven't heard anything about i t ?  
Mr. FXLDMAN. I never heard anything about i t  since I left the 

service. I may say that since 1 left the service I hare been concerned 
with the broad& aspects of the prcblem. I h a ~ e  tried to collect 
records of trial. I have a large file of records of trial. I have been 
worliing I-ery closely with the inan 11-110 was the prosecutor a t  the 
Litchfielcl.trials, in tryi11g.t~ collect data. I t  llas been a long, clrawn- 
out process. We are trying to see what we can do. Frankly, Ke 
are trying to collect data for the purpose of gomg into the Federal 
courts and see ~vhether we can secure upsets of those convictions. 

Mr. CLASON. NOW, is there any other case that you recall as an 
example of substantial injustice that was committecl anywhere during 
your service? 

Mr. FELDMAN. Well, these aren't probably the most appropriate 
circumstances, but I am sure that  I could think of them. I would like 
to make available t o  the committee the files that I have in my office 
on records of trial and have you go over some of them. 

Some of them I think would be rather startling. I thinli the com- 
mittee shoulcl see records of trial on courts martial because they are 
perhaps one of the most revealing to see the sitnation, although 
they in themselves don't give you the byplay. For  instance, here is 
a very common practice. I have served as a trial judge advocate of 
a court which was presided over by a Regular Army colonel, who was 
in the Quartermaster Corps, and while he may hax-e been a very good 
quartermaster he certainly did not have the judicial tenlperament. 
H e  was very insecure about his knowledge of the Court Martial 
Manual and did not want to appear to rely on the first lieutenant who 
sat on his left as the l a v  member. So he triecl to find out what the 
right answer was. H e  vio-~dcl insist during the course of trial on clis- 
cnssion of the principles involvecl and discussion of tlle facts involrecl, 
by saying "Now, this is off the record", and he would stop the stenog- 
rapher. Then we -woulcl go on for soinetinies 30 or 40 minutes, with 
all sorts of emotional arguments on all sides, some of which were 
highly inflalnmatory, some of which were highly damaging to the 
accused, and some of which were extremely ~nappropr~a te  to any 



judicial proceeding, bringing out factors in the background of the 
case, which certainly should not have been admissible. When you 
would object to it, even as a trial judge advocate, and say, "Well, 
Colonel I don't feel that this is appropriate, that we should go into 
it'7-"dever mind, I want to get these facts"--"Colonel, I don't 
think I can give them to you7-"Never mind, I want these facts, and 
they are off the record.'' Well, no officer inferior in rank is going to 
pursue that much further. So he got his facts off the record. Then 
he is ready to procede and he says, "We will go back on the record." 

Mr. JOHNSON of California. Was this done right in open court? 
Mr. FELDNAN. Right in open court. 
Mr. JOHNSON of California. I11 the presence of all witnesses, the 

accused and everything else? 
Mr. FELDMAN. Yes, sir. Now,'that man, I would say, sat as presi- 

dent of a general court martid for a period of 9 months during which 
we tried approximately 50 to 60 general court-martial cases, and that 
procedure prevailed in every single one of these cases. 

Mr. ELSTON. One of the bills before us would correct that. A per- 
son wouldn't serve in a general court-martial case unless designated by 
the Judge Advocate General. 

Mr. FELDMAN. That is right, sir. 
Mr. ELSTON. I f  that system were set up, the thing you are com- 

plaining about couldn't happen. 
Mr. FELDMAN. Well, it could happen. I would say that it would be - - 

less apt to happen. 
Mr. CLASON. At any rate, in your O I T ~  opinion, H. R. 2575 is a long 

step forward and any improvements made in that proposed bill will 
be still further steps forward in giving proper justice. 

Mr. FELDMAN. Yes, sir. 
Mr. CLASON. On this case, though, where they went from 10 years 

for this man to 6 years, who set i t  down to 5 years? 
Mr. FELDMAN. The commanding general having authority to ap- 

point general court martial. 
Mr. CLASON. And wouldn't you expect, under this bill, with the set- 

ting up of review boards, to secure from persons trained in the law, 
in the Judge Advocate General's Department, a proper revision of that 
sentence and its reduction to a proper form? 

Mr. FEWMAN. Well, the reduction to 5 years, sir was made-al- 
though it was done over the signature of the commanding general- 
upon the recommendation of his staff judge advocate, who was trained 
in the law and had a more general view of the concept of administra- 
tion and sentences, but the guiding principle, ?gain, was discipline and 
the example. They were not so concerned with deterrents because 3 
years is enough to keep a man from going a. w. o. 1. for 30 days, 
but they were concerned with the example. They were concerned with 
the actual punishment. 

Now, I think it is more than just training. It is an absolute con- 
viction, in terms of the fundanlental beliefs and your pllilosophy of 
law, as to whether or not you use the judicial instrument of .the mili- 
tary as a means of discipline or whether you use it as a means of deter- 
rents. Now, if you are going to use i t  as a means of discipline I say 
that it backfires and you find yourself with an Army in which your 
morale is low and the respect for the administration of military justice 



is low. The thing has to be tempered and it has to be determilled ill 
a very judicious, cautious, sane, and unemotional way. It can't be 
done as a punishment. 

Mr. D ~ H A M .  Will the gentleman yield? 
Mr. CLASON. Yes. 
Mr. DURIIAM. You said a t  the present time you, along with some 

other party, was reviewing those records. How did vou secure those 
records? We, as a committee, had to use subpena power to get the 
records. 

Mr. FELDRIAN. Sir, we had the confidence of many boys who had 
been convicted of trials and they sent us their copies. 

Mr. CIASON. I n  this partic~zlar case weren't there any other cir- 
cunistances? It is hard for me to believe that a man would get 10 
years for n 30-day A. W. 0. L. in the United States, after returning 
and givillg himself up of his own accord. Now, weren't there any 
other circumstances in that case? 

Mr. FELDMAN. Well, he had not been a partic~zlarly efficient soldier 
before. As I said, he was bordering on the illiterate. He  had been 
a coininon laborer. He didn't have any of the respect that some of 
the clerks had. 

Mr. JOHNSON of California. Was that from your own personal in- 
formation or knowledge, or was i t  solely hearsay? Do you know 
the fact of your own knowledge? 

Mr. FELDMAN. Yes, sir. I n  this case I was acting as the trial 
judge advocate or prosecuting attorney and I had investigated the 
, case. 

Mr. JOHNSON of California. Did he know tlie difference between 
right and wrong? 

Mr. FELDMAN. Yes, sir; he knew the difference between right and 
wrong. I mean, he met all the absolute tests. There was no ques- 
tion of competence. 

Mr. DURHAM. Was he a i  Westover Field? 
Mr. FELDMAN. Yes, sir. 
Mr. CLASON. I appreciate your bringing the nistter up. I will 

be glad to have you furnish us with the name and other circum- 
stances. I would like to see what i t  is all about, myself. 

Mr. FELDMAN. I did not mean to personalize it. I t  was meant to 
illustrate how the military functions. It was in one of our enlight- 
ened jurisdictions, shall I say. It was in an area of the country 
which has grown up 011 the concept of democracy in the law, being 
in one of our first colonies which has believed in that idea for quite 
a number of years. That has nothing to  do with it. It is just the 
may tlie military functions. I n  many cases it is not the fault of the 
military. It is expediency. However, I say we can't sacrifice justice 
for the sake of expediency. We must find some nieans of correcting 
it.. 

Mr. CLASON. That is all. 
Mr. NORBLAD. It has often been my feeling that a lot of the faults 

of military justice lies with the Reg~zlar Army officer who seems to 
have no conception of matters of military justice, common law, or 
fundamental constitutional rights. Do you agree 01. disagree with 
me on that, or woidd you care to comment on that? 



I 
Mr. FELDMAN. I think i t  is rather sweeping. I think I have met 

several Regular Army officers who do, but I think as a general rule 
the Regular Army officer is less capable of administering justice than 
some of our people in the civilian population, who are assimilated 
by virtue of a draft  into the wartime Army. 

Mr. NORBLAD. Do you think that a system of schoolii~g, whether i t  
be a correction of the West Point system or a system of postgraduate 
schooling of yom. Regular Ariny oificer, wouldn't help to remedy this 
situation a lot ! 

Mr. FELDJLIN. Well, I don't thinli it could be clone with the Regular 
Army officer. That  is my own personal opinion. I think the Regular 
Army officer is someone who at the age of 18, 10, or 20 went into West 
Point a i d  received training in a very highly specializecl and important 
phase of life. I'Fe has not had a cllance as a rule to see enough of 
people and unclerstand enough of their problems. H e  has hail the 
Governn~ent take care of him from the time he mas 19 years of age. 
He hasn't usually worked for a living and he doesn't know what soine 
of these people who work for a living had to contend mith. I feel 
that  the Regular Ariny iniild is a nlind which is grabbed at  a young 
age and directed in a particular direction and, mith the very few 
exceptions of soine of our great inen who have been able to overcome 
that  training and who have been sufficiently sensitive to appreciate the 
ideas and the feelings of the averag? individual, the Regular Army 
officer is incapable of ad~ninistering justice. 

Mr. JOIINS~N of California. Of course he gets an iilcloctriilation of 
4 years in discipline, so that looms very large 111 his outlook. 

Mr. FELD~~AN.  Absolutely, sir. 1 don't criticize the training he 
receives. H e  is a ve1.y necessary individual, but not in the field of 
justice. 

Mr. ELSTON. Unless there are some more questions we will pass on 
to o ~ i r  nest n-itness, who is Colonel McElmee. Thank you, Mr. I 

Feldnlan. 
MI-. F E L D J T ~ .  Thank you very much, gentlemen. 
Mr. E~mon- .  Colonel, will you state your full name, please? 
Colonel &!CEL~EE.  Pinckney G. McElwee. 
Mr. E~sron- .  And ~ h o m  do yocr represent, Coloilel? 
Colonel M c E ~ w m .  Mr. Chairman, I really don't represent anyone. 

I think I am represeilting the people of the United States in this 
matter. I hare no particular ax to grind, but I have quite an esperi- 
ence, which I think Mr. Smart thought might be of some value to this 
committee. 

Mr. ELSTOX. Will you state for the sake of the record what your 
experience has been in court-martial cases ? 

Colonel MCELWEE. Yes, sir. 

STATEMENT OF COL. PINCKNEY G. McELWEE, JUDGE ADVOCATE 
GENERAL'S DEPARTMENT RESERVE 

Colonel MCELWEE. I am a colonel in the Judge Aclvocnte General's 
Department Reserve. A t  present you might be interested to know that 
I am an attorney in the office of the Veterans' Administration- 

A t  the beginning of the war I mas called to duty a t  the Eighth 
Seivice Conimancl, in the office of the staff judge advocate, where I 



became an assistant for several months. That  was in September. I 
thinlr i t  was in November that I became the stnff judge advocate of 
the Second Infantry Division. A t  that time there really weren't any 
armies and very few corps. I was the first reserve to become the staff 
judge aclvocate of any command having general court-martial juris- 
diction. I n  June of 1942 I became the j ~ ~ d g e  aclvocate of the Fourth 
Corps, under General Qris~volcl, being the first stnff judge advocate 
to beconic a corps judge xclrocate. 111 April of 19-13 Grneral Eisen- 
hen-er requested my services in the North African tllenter, nncl I went 
to Algiers, in his headquarters, where I was placed in charge of 
military justice in the office of the theater judge advocate. I served 
in that capacity. My principd job then was to review the records 
of trial in death sentences ancl cases of clismissal of officers and to 
supervise military justice in the North African theater, until January 
of 194-4, when most of the ~cl ininist~at ion was put oyer to SOS, m d e r  
General Larkin, a t  Oran, :tiid I \\as trusi'errecl the11 its staff jnclge 
aclvocale of SOS Natousa. I remained there until April of 1944, 
when General Patch arrived to take care of the invazion of southern 
France for the Seventh Army. General Patch requested my service 
as staff judge aclvocate of the Seventh Army. I then became staff 
judge aclvocate of the Seventh Army and helped plan the invasion 
of southern Ferance. I went thrcugh France and Germany as judge 
advocate of the Seventh Army. U p  until right toward the end of 
the war I was the only staff judge advocate of any army who was a 
Reserve officer. I n  November of 1945 I came back to the states, on 
points, mld was assigned by the Secretary of War  to the clemency 
board, which was headed by Mr. Justice Roberts, where we cut these 
sentences clown. That  in genel-a1 is the course of n i j ~  v a r  experience. 

Although I am a member of many organizations, like the American 
Legion, the Veterans of Foreign Wars, the Reserve Officers Associa- 
tion, ancl so forth, I don't appear here as a refiresentative of any of 
them. 

Mr. ELSTON. Colonel, I think with your very broad experience, we 
.woulcl be very much interested in knowing r h a t  your views are con- 
cerning the pending bills before the committee. 

Colonel MCELWEE. Yes, sir. 
Mr. ELSTON. And how you feel the present system of administering 

military justice might be corrected. 
Colonel MCELWEE. Yes, sir. 
I would like to say first that the things that I an1 going to say 

are naturally going to be criticisms. They are going to be criticisms 
of defects and faults in the court-martial system and certain defects 
ancl faults in the present bill. Because of the fact that most that  I 
will say will be directed tovarcl the defects a i d  faults, I wonld like 
to say, to begin with, that  I think from my experience the adminis- 
tration of military justice during the war was very well. There were 
defects. There are places that  need to be corrected. Howei~er, on 
the whole the administration, I thought, was very good and fair. 

One thing that  a great many people will level their shots at is the 
excessive punishments that  were given to enlisted men. I wonld like 
to point out to the committee that  in  many cases I did that, myself, 
recommending sentences which I considered myself were excessive if 
they were being administered in  a civil court, but we drew a sharp dis- 



tinction between a case where a man was going out of the Army and 
going to serve a sentence after he got out and the case where he was go- 
ing to remain in the Army and would get another chance to go back 
to duty. I n  other words, we considered the deterrent effect of a heavy 
sentence. I f  we had a case of a felony, where a man was convicted of 
R comrnoa-lam type of offense, we made every effort to reduce that  
sentence to the standard that  would be given in  a Federal civil court on 
a similar type offense. That  was because he was going out of the Army 
to a penitentiary or the United States-a discipliilary barracks in  the 
United States, \;-it11 a dishonorable discharge; but it we were geing to 
suspend a dishonorable discharge, we might very well let a sentence 
for 30 days absence without leave of 10 years stand because we knew 
that  he was going to a disciplinary training center and if his course of 
coilduct there was good in  6 months he ~ ~ o u l d  be back to duty, with 
that  whole sentence suspended, and in another few nlnnths i t  would 
be remitted entirely and he would be discharged with an honorable 
discharge. We also knew that a t  the end of the mar there would be a 
clemency board which woulcl reduce all of these sentences. So from 
the point of view of the combat commander, to  get the deterrent effect 
of a severe sentence, there were a great many sentences that were @ven 
by the combat commanders which appeared to civilians who didn't 
know all of the niachinery of the Army to be very severe. The com- 
mander who gave them realized that  they were very severe, but he 
never expected that sentence to be carried out. 

Mr. ELSTON. And in all such cases, Colonel, excessive sentences were 
later reduced, were they not ? 

Colonel MCELIVEE. I personally sat on a board and helped to cut the 
sentences down. I had the occasion later, in sitting on the board, arise 
where my own cases came before me and I was very quick to cut them 
down. I n  other words, the war mas over then and these boys were go- 
ing to come oht. The deterrent effect was all a thing of the past. 

Mr. ELSTON. I n  your judgment, was there equality of justice even- 
tually ? 

Colonel MCELWEE. There was equality of justice as a very broad, 
general matter. 

Now, I don't have any doubt that there were many cases in which 
there were injustices. I f  you take as an  example that  h e r e  were 5,000,- 
000 courts martial-I have no dream whether there were 5 ,  10 or 15 
million cases, but supposing that  there were 5,000,000 courts martial 
cases and there were 40,000 in which there were abnormalities, in  which 
things were out of line, we would still have a very excellent adminis- 
tration of military justice. But  that doesn't change the fact that there 
would be 40,000 too many, and if we can remove those bugs from the 
administration of military justice me shall have done a very good 
thing, in reducing the number of inequalities and injustices, and there 
undoubtedly were injustices. 

Mr. CLASON. Mr. Chairman, getting back to this man who was given 
10 years for 30 days' absence, you say you would have given a man 
a 10-year sentence for being a. w. o. 1. for 30 days while he is still t 

in the United States. 
Colonel MCELWEE. NO; on those facts alone I certainly wouldn't. 
Mr. CIASON. Well, that  is what the previous witness held out as  

having actually been done. On review, they then cut i t  down to 5 



years. Now, based on your broad experience and on the assumption 
that there is no other crime committed, how long a sentence ought a 
person to receive in  a case of that  sort, where he is jut an  ordinary 
fellow American. 

Colonel RI~ELIVEE. I n  a case of that sort, when I was handling them 
in an infantry division, and later when I was supervising them, I would 
not handle that  sort of a case by a general court martial. I f  there 
were a 30 clays' absence by a farm boy who went home to help his 
family harvest a. crop and then returned to duty of his own accord, 
that case would have been tried by a special court, and not by a general 
court a t  all, unless he had had two or three prior convictions, where 
he had done more or less the same thing, and you got to the point where 
you figured you had better send him to a disciplinary training center. 
You couldn't send him to a disciplinary center without trying him by a 
general court, so if he liad had two, three, or  four prior convictions for 
the same thing, you might put  him up for trial by 8 general court. 
However, in a case like that, for simply 30 days' absence, I have 
had hundred's of them and we never tried then1 by general court. 

Mr. CIASON. ROW long a sentence mould you ordinarily mete out to 
a person, no matter how inany times he was tried? 

Colonel M C E L ~ E E .  I n  a case of that  sort what he probably would 
get, for 30 days' absence, would be about 3 months' confinen~ent and 3 
months' forfeiture of p a y  That  would be my judgment right now. 

Now' if we were in training, we would suspend the sentence as to 
confinement because you couldn't make a soldier out of a man in jail. 
We were trying to make soldiers out of them; we were not trying to 
make prisoners of them. So what i t  would amount to is that  he would 
get a forfeiture of two-thirds pay for 3 nionths. That  is about the 
sentence he would have gotten on a-deal like that. 

Mr. CLASQX. It sounds like a pretty stiff sentence to me. H e  has 
been in  jail for 20 montlis-- 

Colonel MCELWEE. I didn't understand, as I heard that gentleman 
speaking, that  he had been h jail a long time. Of course, we always 
gave credit for tlie length of time in confinement. W e  considered 
that. I n  the command where I was we never liad long confinement 
in jail. I n  other words, a m ~ ~ n  who was in  jail for over 10 days on a 
special court case was an unusual case. 

Mr. CLASON. NO. H e  says he is still in  jail today. Hostilities have. 
been over now for some 20 months. 

Colonel MCELWEE. Oh, I don't think he said that he is. I think the 
witness stated that  he didn't h o w .  I thiidc if you check that record 
you will find that that  fellow went to the disciplinary training center 
and the chances are 2 to 1 tliat after he was a t  that  center for a few 
monhs lie was restored to duty. I think if you examined the actual 
facts of tliat case, you would see that  is what actually happened. 

Mr. CLASON. I hope you are right. 
Colonel MCELWEE. I have seen so many of them tliat I am inclined 

to think that  is what happened. Of course, I haven't an idea because 
I didn't review tlie case. 

Mr. JOHNSON of California. Colonel, you said you gave stiff sen- 
tences on the theory that  sonlebpdy i n  the future would mitigate the 
sentence. Have you ever followed any of those to see if that happened ? 
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Colonel MCELTVEE. Oh, yes;.I kept records of them. When I was 
overseas I could tell you what had happened 6 months later i11 prac- 
tically every case that had gone out of my office. 

Mr. JOHNSON of California. Did any of them misfire on you so they 
got too long a sentence or a cruel sentence? 

Colonel MCELWEE. Sometimes the boys woulcl get in trouble in the 
disciplinary training center. However, in the rare case where they 
wonlcl get into a fight with another bop in the training center and 
knife hiin or injure him pretty badly, he would be tried again for illat 
offense. Then the fellow would be dischargecl and he would be sent 
back to the United States, his ~vhole sentence being 'educed then i11 
accordance with what he ought to get when he was going out of the 
Army. 1 wouldn't have that. The one who was administering that 
over In another section mould get that case and he would pass on the 
whole thing then. I11 other words. if that  fellow was going to go out 
of the military service, there was an entirely different point of view 
than if he was going to remain in. 

Mr. DURHAM. Will the gentleman yield? 
Mr. JOIINS~N of California. Yes. 
Mr. DuRHsnr. Don't you realize that  that is a matter of record, 

whether i t  is a 10-year sentence or a 5-year sentence? I f  you reduce 
it, i t  is still a matter of record. Don't you think that  has a great moral 
effect on an individual who was part of the vast civilian army that  
we had in this war and who had to go out into civilian life later on?  

Colonel MCELWEE. YOU mean- 
Mr. DURHAM. YOU said YOU executed these sentences on a different 

basis if the man was going to a United States clisciplinary barracks 
or to some prison than if he was right in  the immediate area and going 

. to  be restored. But still that  long sentence that you gave him is a 
matter of record-the man's record. I mean, when he goes out to 
civilian life i t  has a moral effect. 

Colonel MCEI~WEE. Of course, i t  is on his record the minute he is 
tried. When a court comes back and giveskim, say 10 years-- 

Mr. DURHAM. I don't see how you can arrive a t  the reasoning that  
that  is justice, though, wl1e11 you are having such a wide varintlon or 
differential in your sentenccs. 

Colonel J':CELWEE. I thinlc I might explain  hat 1 %in driving at. 
.The administration of justice, after a man is found guilty, in consicler- 
ing these long sentences, is not all one way. There are many times that  
I wanted to R sentence, sap, from 10 years t o  5, where I was 
orerrulecl. I11 other words, there is the matter of a dividing line as t o  
what is definitely expected in any sentence and what is the sentence 
that  you expect actually to be served. 

Mr. DTJRI-IAM. Yes ; but what I am getting a t  is that i t  is still a mat- 
ter of record-in the man's record-that will follow him for life. 

Colonel RICELWEE. I don't so consider it ,  sir. I f  a man comes out 
of the Army with an honorable clischarge, the fact that he was tried 
and whether the sentence is reduced from 10 years to 5, or to 2, I don't 
consider would actually prejudice his record after he gets out of the 
Army with an honorable discharge. 

Mr. DURHAM. I f  an employer loolcs on that  record and it has a 
10-year sentence that  had been reduced to 6 months, the fact remains 
that he still got a 10-year sentence by somebody in the court-martid 
system. 



I Colonel MCELWEE. I don't see how the employer can get the infor- 
mation, because it isn't on any record that gets out of the Army. 

Mr. DURHAM. Of course, the boy knows what he  got. I mean he 
will have to tell him, if he is an honest individual, because he is afraid 

, i t  will come out later. H e  will say, "Yes, I got a 10-year sentence, but 
i t  was reduced to 6 months." 

Now, you say you aclininister i t  on tho basis that somebody even- 
tually will reduce this sentence. - I don't get your reasoning on that. , 
I am not a lawyer, but i t  doesn't make good reasoning to me. 

Colonel MCELWEE. Whether you agree with it, sir, or not, that  was 

I 
done frequently and that  was the reasoning behind it. 

Mr. DU~I-IAM. I know i t  was. 
Colonel MCELWEE. And I am not going to t ry  to back up something 

that was done. All I can do is to tell you the reason why i t  was done, 
whether you agree with i t  or not. 

Mr. ELSTON. YOU would to a certain extent, have the same situation 
in civil courts. A inan may get a very severe sentence and the greater 
part of i t  may be suspended on account of good behavior. 

Colonel MCELWEE. That  is done f r eq~~en t ly  in  civil courts. Also, 
when a man goes to the penitentiary he gets time off for  good behavior. 
There are certain things that  are considered in reducing his sentence - 
there. 

NOW, I don't mean to say or  be understood that  in my commands 
we often put out sentences that  I would consider so out of proportion 
as t,o be unconscionable. There is always room for  argument as t o  
how much i t  should be. I f  a man takes a truck, steals a truck and 
wrecks it ,  is i t  proper to give him a 10-year sentence or  a 5-year 
sentence or a %year sentence, when that  truck is needed for  combat 
troops a t  the f ront?  It has cost the Government a great deal t o  get 
it over there. It is just as harmful to us as if a German has dropped 
a bomb on it. I f  you let a sentence stand for 5 years instead of 
cutt,ing it to 2, there is room for argument as to whether i t  should be 
2 or 5 years in the first place. 

Mr. ELSTON. Doesn't it come down to this : That  you have two vital 
things to consider? First  of all you have to administer justice and 
secondly . - you have the very important factor of discipline in orcler 
to win the war. 

Colonel MCELWEE. Oh, definitely. The  combat commander-I am 
talking about back in  the base section or in the United States-but the 
combat commander has got to have, in my opinion, of necessity certain 
authority in  court-martial cases that  necessarily does not have to ap- 
ply in the rear areas or in the United States. I n  other words, it is 
that  old business where the horse lost a nail i n  his shoe, tkie shoe was 
lost. the horse was lost, the rider mas lost, and the war was lost. Your 
combat conlinancler sometimes faces concljtions where he has to take 
quick and drastic action. Our combat coinmanders did a good job 
during the war. W e  don't want- to overlook the fact that  they did a 
good job. Their psychology, of course-the entire psychology of your 
commander-is built,, at the Military Academy, toward winning wars. 
They don't build a psychology toward judicial temperament a t  the 
Military Academy. They build a psychology to get a guy out and beat 
the hell out of the enemy, and that  sort of a man who is trained to 
ramrod things through is going to be a n  unusual person if he has a 
judicial temperament. 



I think you can work this thing out so you can have justice admin- 
istered by changes in your court-martial manual which will take some 
of the arbitrary things out of his hands and out of the hands of tlie 
generals. I, personally, am very much in favor of thls idea that  they 
have all talked about, to put this uncler the Judge Advocate General. 

Mr. ELSTON. DO you think the bills bePore us go a long way toward I 
correcting some of the defects in the system? 

Colonel MCELT~EE. I think this present bill, H. R. 2575, goes a very 
long way, and I think i t  is an excellelit improvement. 

Mr. NORBL-i~. Mr. Chairman, could I ask a question before x e  get 
off the subject of maximum penalties? 

Mr. ELSTON. Yes. 
Mr. Noni&i~. K i t h  reference to your thought about g i v ~ n g  a maxi- 

munl penalty to the soldier and llavlng i t  cut down, vot~lcl you also 
have that apply in peacetime? 

Colonel MCELTVEE. I don't quite understand your question. 
Mr. NORBLAD. I n  speaking oP a man getting 10 years and then i t  

being cut down to 5 years or 2 years, cr 6 months-- 
Colonel MCELWEE. I clon't think the same reasons apply in peace- 

time, and I don't think tlie same reasons necessarily apply in the con- 
tinental United States, when you are fighting a war overseas. 

Mr. NORBLAD. I understood you to say that. That  is why I asked 
the question as to peacetime. I n  peacetime, in other words, you think 
the maximum penalties of section 104 of the court-martial manual 
should be preserved ? 

Colonel MCELWEE. Definitely. 
Mr. NORBLAD. Which provides, for ins ta~ce ,  3 days for every day 

a. w. 0.1. 
Colonel MCELTVEE. I n  peacetime, when I served, we followed that  

practice of talring the manual and cutting in half the authorized pun- 
ishment, as the nornlal punishment. 

Mr. NORELAD. You mean the maxiinum or the authorized! 
Colonel MCELWEE. The  authorized punishment. Take a case on 

which a punishment of 2 years was authorized. All r ight ;  we would 
say the normal punishment in that  kind of case should be 1 year and 
we work up for aggravating circumstances and work down for miti- 
gating circumstances. 

Mr. NORBLAD. That  is under section 104 of the manual? 
Colonel MCELTVEE. Yes. 
Mr. NORBLAD. That  is the maximum, I believe. 
Colonel MCELWEE. That  is r ight ;  that  is the niaxin~um. But we 

wouldn't use the maximum; we would start in the middle and work 
up and work down. 

Mr. ELSTON. Colonel, we would be interested in having your views 
about these specific bills. Do you have any criticisms? 

Colenel MCELWEE. Yes ; I have some suggestions. 
I11 the very first instance, on the first page-it isn't in  there-I 

think a warrant officer should be put in the definition. I n  other words, 
rou have talked here about officers who are commissioned officers 
k i d  soldiers who are enlisted men, but you haven't included warrant 
officers. I think not only enlisted men should be able to sit on our 
courts, but warrant officers should be permitted to sit  on our courts. 

Mr. ELSTON. We have already given considerable attention to that  
subject. 



I Colonel MCELWICE. All right, sir. 
I would change, on page 3, lines 5, 10, and 13, the words "enlisted 

pers011s" to "solcliers," because the word "soldier" 112s previously been 
I defined. 

I rou ld  say, along there, in article 4, that  it would be well to 
iiiclucle enlisted men on the court, and to have an addition there, 
caying the court shoulcl not have less tlian two in its composition. 
I n  other words, some commancler who is so disposed might say, "Well, 
we mill put an enlisted man on the court and 11 officers." I n  other 
words, they can control the thing if they wanted to by just putting 
one on, n7hich you ld  be more or less evading the thing. I f  they 
required thein to put  on a ininimun~ of two, i t  would be a little more 
difficult. 

Mr. ELSTON. Are you favor of enlisted men serving on courts? 
Colonel MCELTVEE. Oh, definitely. I think they should be on the 

courts. However, I agree with the idea that the accused should have 
the privilege of having them or not. I don't fear, as some of them 
seem to fear, that  if you give the commander the right to use them 
jf available he won't pnt them on. I don't fear that. I think the 
commander mould put  them on. 

Mr .  ELSTON. I f  the accused wanted them. 
Colonel MCELJVEE. Yes. But  I think the important thing is that 

the accused have the right to have thein or  not, a9 he wishes. That  
to illy nlind is the more important thing. 

Mr. Du~urax Do you think there should be a definite length of 
service required 2 

Colonel MCELWEF,. I don't 1mow about the lenztli of service. I 
think i t  gets down to a matter of experience. You might get an 
enlisted man v h o  is a licensed lawyer who would make an excellent 
member of court, even though he has only one month's service, be- 
cause he knows lam and understands llow to receive evidence, and 
things of that sort. 

Mr. NORBLAD. You think enlisted men should be given the right 
to defend ? 

Colonel MCELWBE. YOU mean act as clef ense counsel ? 
Mr. WORBLAD. Yes. 
Colonel MCELWEE. They not only should, yes, but I have done i t  

myself. I11 other words, I had a couple of enlisted men lawyers in 
my office, and I used to assign them out, when men asked for them, 
to defend the cases. They went in ancl defended the cases for them. 

I w o ~ ~ l d  suggest, on page 9, article 22, down there where i t  talks 
about process running to the United States, its Territories and pos- 
sessions, that  the defense can also have process or any member of the 
military service, even though he is outside of the continental limits 
of the Uinted States, with the exception that  in  time of war for your 
general military necessity he might be refused, but only for that  
purpose. 

I have seen, from time to time, when, for instance, we were in 
Prance and the accused wanted a defense witness i11 Italy, and i t  was 
comparatively easy to bring him over, they said, "No. You can take 
his deposition." Well, it isn't a l ~ ~ a y s  satisfactory to use a deposition 
in the case of an important witness. 



I am quite in favor of this provision that  authorizes a bad-conduct 
discharge. Many time a court would have liked to  have done that  
and couldn't do it. 

O n  page 11, i t  talks about the taking of depositions before a military 
court or commission. I would reconiineilcl that  they strike out the 
word "commission" in lines 1, 5, and 8, because military comn~issions 
are really only used for the trial of war criminals and also for  the 
trial of spies. We don't use them for  trying o~ur own soldiers. I 
had the experience, when I was in charge of n war-crime investiga- 
tion in Germany, where we wanted to take the testimony of wit- 
nesses who mere just going and coming-it was very hard to find wit- 
nesses and control them-in advance of the trial, and yet we were 
faced with the proposition that  perhaps we couldn't use that testi- 
mony to t ry  a war criininal because it was in a capital case. I f  it 
weren't for  this provision in  the Articles of War, there wouldn't be 
any question about it. So, i t  was restricting us in  our activities in  
handling war-crime cases, and it wasn't doing us any good to  have it 
in  there. 

On page 13 you have the matter of the disposition of records of 
special and summary courts. I had soine recommendations in regard 
to giving rather liberal authority to the staff judge advocate to take 
actloll in records of inferior courts which were filed in his office when 
he finds the record is illsufficient or he finds the sentence is exorbi- . 
tant  or is out of proportion. I understand that  that  will be taken 
care of if the Judge Advocate General's Department is inore or less 
divorced in  the handling of these cases, which will be satisfactory. 
I will give you an  example. I had a case filed in my office in Ger- 
many, tried by a special court down in the unit, where a man was 
absent without leave for 10 minutes. H e  was tried by a special court 
and given a sentence of 6 montl~s' confinement and forfeiture of 
two-thirds pay for  6 months,. which to me was obviously out of dl 
proportion for the offense charged. I t  was something that  was in- 
defensible. Kow, I had 110 authority to take any action. All I could 
do was to send it to G-1, who according to the book which I have 
here [indicating] has supervision of all punishments. G-1 sent i t  
back and said, "E'orget it," and I had to forget it. 

I would like to call your attention to that, incidentally, while I 
have i t  here. This is the General Staff Officers7 Manual of the Air, 
Ground and Service Forces, dated October 1, 1945. This is since VE- 
day and since VJ-day. On page 43, a t  the top of section 77, in regard 
to the (3-1 or personnel officer, i t  states here that  he has supervision of 
the follo~ving activities, which includes law and order, and among 
those stated is: "Military justice, courts martial and punishment." . 

Now, I have been faced with that same provision when I would 
have a matter involving military justice or  punishment. I n  the 
Seventh Army I was required to deal through G-1 and the chief of 
staff. I practically never ever got to see the general. Because of this 
provision in the manual, I was required to go to G-1, with my recom- 
mendations. He was a very conscientious fellow, I liked him per- 
sonally, but the judicial temperament was not what you mould expect. 
You couldn't expect i t  in a young officer in that type. H e  was a young 
West Pointer, a very capable man, but not with the judicial tempera- 
ment t,l~at you would expect. 



Now, where I might have said to cut a sentence down to 2 years 
from 10 years and he would recommend perhaps that  i t  be allowed to 
stand, he would then take i t  to  the chief of staff, who was inore or 

I less of the same mental propensity, and the chief of staff would then 
take i t  to the general, with the recommendation from their side, from 
the command side, rather than from the legal side, and i t  would fre- 
quently come bnck ~ v i t h  an instructioii to  change the order, as  the 

I general wouldn't sign it, and I would have to draw an order for a 
much stiffer sentence, for him to sign. 

Mr. ELSTON. HOW wo~ild that  be corrected now? 
Colonel MCELWEE. This bill here requires all of the dealings of the 

general with the staff judge advocate. 
Now, I have a suggestion along that line, so we could spell i t  out 

a little further. Perhaps I have that listed in here. I t  is partially 
covered here. I hare inncle some notes, which I will be glad to furnish 
to Mr. Sinart for the use of the committee. I wrote them out in 
lonerhand. 

~ r .  ELSTON. Suppose you just reduce those suggestions to writing, 
Colonel. + 

Colonel MCELWEE. I have. 
Mr. ELSTON. And turn them over to the committee. We will make 

them part of the record. 
Colonel &ELWEE. Along that line, another thing comes to mind 

now. 
Mr. I)URHABI. The provision of this bill H. R. 2575 would correct 

t.hat. 
Colonel MCELWEE. I will find that  for you in just'a second. 
On page 18, beginning a t  line 7, it says : 
Convening authorities will a t  all  times communicate directly with their staff 

judge advocates in matters relating to the aclministration of military justice ; 
and the staff judge advocate of any command is authorized to communicate 
directly with the staff judge advocate of a superior or subordinate command, or 
with the Judge Advocate General. 

Now, that first provision, about dealing directly with the general, 
will take those inatters out of the hands of the command. But  I still 
think they would say, "Well, although you deal with a general direct, 
pn your cases, still the over-all picture on punishments and iniltary 
justice is a matter for consideration of G-1." They would still say, 
RS long as this exists in the book or unless specifically it is put down 
in writing, that  G-l has supervision of that matter. 

I am strongly in favor of the appellate system you provide for. 
I think it is excellent. 

Mr. ELSTON. YOU clon't. see any occasion to take military cases into 
the civil courts? 

Colonel MCELWEB. NO. I think that  is just stacking one appeal 
on another appeal. After all, they are all human beings, whether they 
are on this board or that  board. You can cut i t  anyway and you still 
have humanebeings sitting on the court of appeals. 

Mr. CLASON. I wonder if yon could tell us from your experience 
what percentage of the cases go wrong. The last man seemed to think 

' it had been in 10 percent of the generals knd LIP to 30 percent or more 
in the sunmlaries. What do yon say? 



Colonel MCELWEE. I don't know whether there was a single court 
martial where there was an actual miscarriage of justice, but there 
were niany cases where I considered the sentence too severe. My 
judgment on that  wonld be that  they did not exceed over 2 percent, 
say a t  the most, where they were too severe. I might also say that  I am 
including in those cases the ones that are going to be reduced. But, 
however, I might add, when a long sentence was allowed to stand, I 
felt that  there would be no stigma attached to the soldier who came 
out of the service ultimately with an honorable discharge. 

When a fellow spent 6 months in the training center, i t  did him a 
lot of good, rather than hann. They reallyeput them through a course 
of training there. I have been in the training center.. They got 
those fellows up a t  the crack of dawn and they worked like Trojans. 
They didn't give them any sort of phony training. They put them 
throagh military training. When they came out of there, they mere 
pretty good soldiers, so they actually did them a lot of good, rather 
than harm. As I say, the policy that  I was following and that  all 
the officers in my command were following was to make them soldiers - rather than prisoners. 

You see, we had 3 corps and abo~lt 15 divisions. I used to visit 
every corps and division a t  least twice every month, checking on 
every case, The Third Division would run a general-court-martial 
record of about 60 a m ~ n t h ,  while the Thirty-sixth Division would 
run a court-martial record of about 10 and the Forty-fifth Division 
would run a court-martial record of about 6. I tried in every way I 
could to find out the reason for  the great difference in the court- 
martial record -and I never was able to put my finger on it a t  all, 
why there were 6 in  1 and 60 in another. That  was one of the things 
I couldn't explain. 

Mr. ELSTON. All right, Colonel, you may proceed now. 
Colonel MCELIIEE. I think perhaps, since there is such a limited 

amount of time left, that  I had better turn my statement over t o  Mr. 
Smart, rather than taking up your time. 

Mr. ELSTON. YOU do that,  Colonel. We will, of course, read i t  be- 
cause i t  will be made part  of the record. 

Colonel MCELWEE. Yes, sir. 
Mr. ELSTON. W e  appreciate very much your statement to the com- 

mittee this morning, particularly because of the nature of your 
ex erience. 

&done1 McE~wxn.  There is one parting remark that  I wbuld like 
to make and that is in all the administration of civil or military law 
you always are dealing with personnel problems, with the individuals 
involved. Now, I think you will accomplish a lot if you keep in 
mind the personnel angle and do as much ns can be clone to take the 
staff judge advocates out from under the Chief of Staff and G-I in 
military justice matters and let hi111 deal directly with the general. 
Whatever is done along that line will be a great aclvancement. 

(Colonel McElwee's additional statement 1s as follows :) 
a My name is  Pinckney G. McElwee. I am a colonel in the Judge Advocate 
General's Department Reserve. I ain an attorney in the Office of the Solicitor, 
Veterans' Administration. I a m  a native of Missouri, a citizen of Texas, and 
presently living in the District of Columbia. I was an enlisted man in World 
War I. I am a member of the Veterans of Foreign Wars, the American Legion, 
Military Order of World Wars, the Reserve Officers Association, and Sons of 
the American Revolution. Prior to World War 11, I had a n  extensive law 
practice in oil and gas and land matters in  Texas. 



In 1940 I was ordered to duty on Septeinber 1 ;IS a reserve judge advocate 
with the rank of major as  assistant staff judge advocate of the Eighth Service 
Command. Within a few weeks I was made the staff judge advocate of the 
Seccritl Infantry Division. In  June 1942 I became staff jutlpe advi~cate of the a 

Fourth Corps. In May 1943 L became assistant s tag  jndge xdrocate of the North 
African theater, under General Eisenhower, in charge of military justice. In 
January 1944 I became staff judge advocate of Service of Supply, north African 
theater, under General Larlrin. In April 1914 I brcanle staff judge advocate 
of the saventh United States Ariny aild assisted in tlie planning of the i n ~ ~ a s i o n  
of !j~l:!tli Fr;ii~ct~. 1 re111:liiied wit11 the Scve~~t l l  Army through Fralici. and Ger- 
many until several months after VE-clay. I returned to the United States on 
1.27 11oi1its ill September 194j ant1 W;IS assix:.lird to duty on the clelnency board 
of the Secretary of \Var headed by Mr. Justice 1;ol)erts. I was ordered to in- 
activextatus on April 5, 3946. 

REMARKS RDLATIVE TO 11. 11.. 2 j T B  

Considering first the provisions of the proposed bill a s  written. 
Page 1 : The words "wari~ant officer" should be clt~iiiicd to inrlude walwnt  of- 

ficers and flight officers. 
Pafie 3 :  An added paragraph might reail as  follows before line 1: 
"All warrant ofiicers in the active military service of the Unitecl States or 

in the active military serx-ice of the Marine Corps when detached for service 
with thc Army by order of the President, sllxll be coitq~ztent to serve on general 
and sgccial courts martial for ,the trial of warrant officers and soldiers aucl 
persous of these categories when available shall be detailed for such service 
when deemed proper by the appointing authority." 

Page 3: Line 1, line 5,  line 10, line 13, change the words "enlisted persons" 
to "soldier" in accordance with the definition of "soldier" on page 1. 

Page 3 :  Add to article 4. No soldier shall be tried by a general court martial 
which has in its con~position less than two soldier ~uembers present aud sitting 
a t  the time the court is constituted unless he consents thereto. 

Page 4 :  The provision regarding the authority to appoint courts is a proper 
matte? of command for an officer having authority to issue the necessary orders. 
This amendment of article Of war 8 is satisfactory. The provision requiring 
the law member to be a jndge advocate general or a n  attorney and no other 
is good and needed. The later part of article 8 which permits an accused to 
be arraigned without having a law member present is a well-provided exception 
which -may be needed to keep the statutes of limitation from running if no 
judge advocate is present or if he is disqualified. 

Page 5, article 9 :  Special court-martial jurisdiction should be given to 
separate battalions a s  well a s  "detached battalions," e. g., field artillery bat- 
talions of a division. This right only exists now by virtue of a "construction" 
of the statutes by the Judge Advocate General which many consicler a strained 
construction. 

Pages 6 and 6 :  The provisions of article 11 are great improvements. 
Page 7 :  Article 12 is a n  improvement in  that it  authorizes a bad-conduct 

discharge. 
Page 7, article 13 : This is a great improvement in that officers as  well as  war- 

rant officers and enlisted men may be tried by special court, and a special court 
may grant a bad-conduct discharge subject to appellate review. 

Page 8, article 14: Line 16 insert after "that" and before "noncommissioned 
officers" the words "warrant officer." 

Page 9, article 16 : I approve article 16 a s  written. 
Page 9, article 22 : I especially favor the absolute right given to defense coun- 

sel in the last sentence to call witnesses. I woulcl add to the end of the sentence 
on line 20 "and to any member of the military ser~-ice, unless unavailable in 
timeof mar due to urgent military necessity." 

Page 11, article 25: Line 1, eliminate the provisions on depositories insofar a s  
it  pertains to military commissions. This cominission form of trial is only used 
for trini of "war crime" cases, i. e., cases involving the I-iolation of the laws 
of w a r ;  and it  is too restricting to the persons inrolved in these cases to l imi t  
depositories of noncapital cases. Other countries trying spies and violators of 
laws of war do not so restrict depositories. This also nlabes it  tough on those 
gathering evidence for war crime. For the same reason eliminate the word 
"commission" in lines 5 and 5. 



Page 13, article 36: : Satisfactory. 
Page 13, article 38 : Proper and necessary. 
Page 15, article 43: Line 16, after word "taken" and before the comma, insert 

"in both the conviction and the sentence". 
Page 16, article 44: See A. w. 44 on last page of statement. 
Page 16, article 46: Line 22, insert after "investigation" "the accused shall be 

informed of the nature of the charges under investigation a n d  if charges have 
been signed shall be served with a copy thereof and". 

Page 18, article 47: I s  good a s  f a r  as  i t  goes but does not go f a r  enough. I t  
should provide in addition : 

(1)  All staff judge aclrocates shall be members of the Judge Advocate 
' General's Department. 

(2 )  The number of judge advocate general officers needed a t  each corn- 
mand shall be decided by the Jndge Advocate General. 

(3 )  All promotions of judge advocate general officers shall be based solely 
on the recommenclatioils of the Jndge Advocate General. 

( 4 )  The number of court reporters needed in the office of any staff jndge 
advocate general of a command exercising general courts-martial jurisdic- 
tion shall be decided by the Judge Advocate General. 

(5 )  Matters pertaining to military justice, courts-martial, and pnnish- 
ment shall be under the sole supervision of the staff judge advocate. 

Page 18, article 47 ( b )  : ,4dd to end of line 22 "No charge shall be referred to 
trial by general courts-martial unless trial by general courts-martial is recom- 
mended by the staff judge advocate, except a s  to felonies and cases in which 
capital punishment is authorized. 

Page 19: Line 3 after "or" insert "or upon the recommenclation of or in the 
absence or disability of the staff judge advocate". 

Page 19 : Line 13 &ter "until" insert "in addition to approval by the convening . 
authority". 

Page 28 : I especially approve article 50 (G) . 
Page 30: Line 2, after "Part" before comma "by the commander who ordered 

to execution of the sentence or". 
Page 32, line 8, delete "termination of the War" and substitute "the discharge 

of the applicant from the Military Serrice"; line 10 after comma and before 
' 

"whichever" insert "or after the passage of this act". 
Page 33, A W 85 : Good change. 
Page 37, A W 104, line 6 after semicolon and before "except" insert "except 

t h a t ' a n  officer exercising summary court-martial jurisdiction may forfeit not 
more than one-half of the pay fo? 1 week of a soldier and". 

Page 37, line 8, eliminate the words "flight officer" if the definition of Warrant 
Oficer is made to include Flight Officers. 

Page 40, article 121, line 12, insert after "and" and before "take" "if i t  is 
found that such officer or soldier has been wronged, he shall". 

Page 20, article 47 ( f )  should include : " (4 )  the power to commute a sentence 
of death." 

As staff judge advocate of the Second Infantry Division I supervised matters 
pertaining to military justice within the division. 

As staff judge advocate of I V  Corps, I supervised the administration of 
military justice of the following Divisions : Forty-third, Thirty-eighth, Eighty- 
fifth, Twenty-eighth, Eighty-second, One hundredth, One hundredth and first, 
Thirty-third, Forty-fourth, Seventy-Erst, Ninetjr-sixth, and One hundred and 
fourth. 

As assistant staff judge advocate of the North African theatre, I reviewed all 
records of trial requiring action by General Eisenhower as  confirming authority 
involving sentences of dmth and dismissal of officers. I also exercised a limited a 
supervision of military justice matters in the theatre. 

As staff judge advocate of S. 0. S. North African theatre, I supervised the 
military justice matters of all base sections from Casa Blanca to Italy. 

As staff judge advocate of the Seventh Briny, I supervisecl the Aclmi~iistratioi~ 
of nlilitary justice of V I  Corps, SV ('orps, SSI Corps. anrl the following 
Divisions : Third, 'I'menty-eighth, Thirty-fifth, Thirty-sixth, Forty-second, Forty- 
fourth, Forty-fifth, Seventy-first, Seventy-fifth, Seventy-ninth, Eighty-fourth, 
One hundredth, One hundred and first, and the Eleventh Armored, Twelfth 
Armored, and Thirteenth Armored Divisions. 



AW 86: Any sentinel who ~nisbehaves upon his post, shall, if the offense be 
commsitted in tifne of war, suffer death or such other punishment a s  a conrt- 
martial may direct, and if the offense is committed in time of peace, he shall 
suffer any punishment, except death, that a court maftial may direct. The 
term "misbehaves" as  used in the article shall include the following misbehavior 
and no other, to wit :  being drunk on post, sleeping on post, or leaving his post 
before being regularly relicvecl. 

AW 47: Add a t  end:  The staff judge advocate shall be free a t  all times to 
furnish, upon request, legal advice to the trial judge advocate, the defense 
couiisel, the law member of a general court martial, the president of a special 
conrt martial, or a summary court martial. 

AW 44: In time of mar, when a sentence to dismissal may lawfully be ad- 
judged in the case of a n  officer the sentence may, under such regulations a s  the 
President may prescribe adjudged, in lien thereof, reduction to any officer 
grade, and subject to snch regulations, if such person be prima facie subject 
to military duty under a selective service act, adjudge in lieu thereof, reduction 
to the grade of private. In  the event a sentencc of dismissal may not be im- 
posed, such officer may be reduced to his pei'manent grade, or in case of a n  
officer holding only temporary grade he may be reduced to the grade of 
second lieutenant. 

Any officer who shall take unfavorable or prejudicial aclministrative action 
in respect to  any member of a court martial on account of his vote or on 
account of the result of the vote of the court, shall be guilty of a n  offense and 
shall be punished as  the court martial may direct. 

Page 13, article 36, line 11, after "be" insert "examined and". 
Page 13, article 36, line 18, after "provided" and before "when" insert "In 

the event that upon examination the staff Judge Advocate finds that the record 
of trial is legally insufficient to support the conviction, he shall issue an 
order to the officer who approved the sentence to vacate the sentence and 
restorate all rights of which the accused was deprived, and in such case, and 
in cases in which there was error prejudicial to the substantial rights of 
accused, he may in addition to directing a vacation of the sentence and restora- 
tion of rights, direct that a rehearing, within the discretion of the appointing 
authority, be had." 

. , Mr. ELSTON. We will adjourn until tomorrow morning a t  10: 00 
o'clock. . 

HOUSE OF REPRESENTATIVES, 
COM~NITTEE ON ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Wednesday, April 23, 1947. 

The subcommittee met at  10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. We are very glad to have with us this morning the 
gentleman from T e x ~ s ,  Mr. Burleson, who Bas introduced H. R. 2143, 
on this general subject. Mr. Burleson the conlinittee will be glad to 
hare yon explain the features of your bill. 

Jill.. BGRLESON. Thank you, Mr. Chairil~an. 

STATEMENT OF HON. OMAR BURLESON, UNITED STATES REPRE- 
SENTATIVE I N  CONGRESS, SEVENTEENTH DISTRICT, STATE OF 
.TEXAS 

Mr. BURLESON. Mr. Chairman, I represent the Seventeenth District 
of Texas. I hare introduced H. R. 2143, on this general subject. I 
do want to complinlent the committee in the work that  i t  has done 
heretofore in these hea+gs. I certainly think it is a splendid thing. 



The bill H. R. 25'75 under consideration is certainly a well prepared 
measure. I woulcl like to have you bear in  mind that  where 1 have 
any criticism to offer I should be able to present something in  its 
stead. There are just one or t v o  features that I ~ o u l c l  like to coni- 
nieizt on, if I may. 

On page 10, line 13- 
the use of coercion or ~mlawful  inflnence in an) nlanner whatsoever by any 
person subject to 1::liitar) law to obtain any degrading statement not material 
to the issue- 

and so forth, it seeilis to me in t h t  particular case i t  might indicate 
coercion or  some tullawfnl influence that  may be used if i t  were 
deemed that  the material gathered was germane to the investigation. 
I think that is an abuse that  has been rather prevalent in some cases. 
I believe it shonld specifically be stated in  the measure that  where 
statements are taken from an  accused lie should be definitely warned 
that any statelfieat he made must be voluntary and that  such state- 
mellt may be used in evidence on his trial. It would leave no question 
about it. 

Another item is the matter of reasoi~able doubt, the theory of rea- 
sonable doubt. On page 19: in line 4, it is provided that, in the review 
of cases- 
"no sentence shall be approved unless upon conviction established beyond rea- 
sonable doubt of a n  offensc? niade punishable by these articles, and unless the 
record of trial has been found legally sufficient to sul~port it. 

Mr. Chairman, it seems to met that tlie reasonable doubt theory 
should apply directly to the court. I believe that  tlie members of 
the court martial should be instructed that  unless they found the 
accused guilty beyond a reasonable doubt, that  that  doubt should 

. be resolved i11 favor of the accused. 
011 page 28, following "weiglling evidence," it says: 

In the appellate review of recorcls of trials by courts martial as  provided in 
these articles, the Judge Advocate General and all appellate agencies in his 
office shall have authority to weigh evidence, judge the credibility of witnesses, 
and determine controverted questions of fact. 

An individtd who is not present on the trial of a case is not going 
to be in very good position, it seems to me, to judge the credibility of 
the witness unless he can see him and hear him testify. I n  reading 
a record, I think i t  is entirely possible that bias or prejudice could 
enter into that incliviclual's consiclerations. I believe in most of our 
State jurisdictions, and perhaps i11 our Federal courts, the theory of 
reasonable doubt is recopjzed by juries and if a clefendant or an 
accused ih the case of a court inartial is found gnilty in a degree 
lesser than that charged, that the doubt i11 that  case should also be 
resolved in  his favor. 

I tliinlc i t  would be rather useless to try to take the various articles 
aiicl items and go through them one by one in the bill. As I said, 
I think i t  is very good, indeed, and with its revisions is going to be a 
very fine measure. 

As  a general proposition, our civil law and criminal law is based, 
ns I unclerstaild it, upon the theory that  the punishment of a person 
found guilty of criminal acts is for reform. Now, that  is not exactly 
the theory, as I unclerstaild it, in the court martial. It is more an  
example. Well, those two need not be radically contrary to one 



, another, but a t  the same time I think we have tmget away from the 
theory that  i t  is all example. 

Now, in considering these matters, m?y I just make this observa- 
tion: There is, in my most humble opinion, this very vital fact and 
that is we could have a great many technicalities, as we found in our 
civil laws. I don't believe they have any place in  our military, except 
to a point. There is a saturation point, I f  we go beyond that, we get 
into a lot of technicalities. I don't think i t  would be a practical t h i i ~ g  
at  all to  make a record for an appeal, as we have in our civil courts. 
We get all confused in those things, and i t  takes all the lawyers in the 
country to handle it. That  is what makes the lam business, and that  
is the reason some of us are lawyers. But  a t  the same time I think 
there are basic priliciples which must be recognized. The voluntary 

a 

statement is one of them. The reasonable doubt theory is one of them. 
The presumption of innocence is another. 

Now, on the presumption of innocence, taking that  as an example, 
I know that  in naval courts and boards, someone may take issue and 
say that that theory is recognized. Well, I think i t  is recognized to 
the extent that  one interprets i t  as an attorney. I f  he wants to see 
that way, he may be able to find it. It is rather indefinie. I believe 
I will find agreement on that proposition. 

I believe the members of a court martial board should be instructed 
that they are under oath and that  they must recognize these funda- 
inental things and consider them in determining the guilt of innocei~ce 
of an  accused : The presumption of innocence, that a man is presumed 
to be innocent always until his guilt is established by reasonable and 
legal and competent evidence, and that  the burden of proof is on the 
prosecution or the Judge Advocate to establish that guilt beyoncl a 
reasonable doubt and until i t  is established I think they should be 
instructed that the accused be acquitted; the reasonable doubt as to 
the lesser degree; and the conclusions of a court martial board, with 

, their members on their oath, should be based entirely upon the evidence 
ndduced on the trial and for no other consideration- 

Now, there is a technicality in the matter of peremptory challenges, 
but I think it is recognized or  has been in  many instances, in small 
detachments, small stations or  aboard ships, that there have been 
times when the court martial board member probably has his mind 
previously made up, he had come to a previous conclusion as to the 
guilt or innocence of the accused, before he was chosen or a t  the time 
he was a member of the court. 

I think the accused should have a right to examine a board member 
to find out about his prejudices or  his biases and if he has either he - 
should be excused, and there should be a provision for replacing that  
board member. 

Now, as a general proposition, it is one of these things that  I don't 
have an answer to. I see that  there are ranking Naval and Army 
officers present, incidentally-I don't say this as an  inspiration be- 
cause of seeing them-but most of these matters in my experience 
were handled by legal aids-I say that  generally-in the service who 
were Reserves, and not the legal officer. Well, you are naturally con- 
scious of the fact thaf you have regular Navy and Army officers who 
are watching your actions and I am not sure that  you are a free agent 

I always in domg those things. After all, the Regular Army and Navy 



1 
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officers are going towun the show. It i s  to be expected that  they will 
run  the show. When you have a Reserve officer handle those things, 
you know that your command. which is over you, is the regular officer. 
Your command is usually the rlegnlar Navy. I say that, because that 

\ was my experience. 
Now, you are going to perhaps be influenced by that  very fact. 

What  the answer to that  is I don't know, unless we would set up  a , 

legal division a t  Annapolis or  West Point. 
I want to emphasize that  those who handle those matters should 

not carry over some prejudice of the higher command, in their actions. 
Mr. ELSTON. I iniglit say to the gentleman that  one of the matters 

tha t  we have had under consideration is tlie making all judge ad- 
vocates in the field responsive only to the Judge Advocate General, , 
and all members of the court responsive to the judge advocate, a s  
distinguished from the comnlanding officer, in  order to remove the 
command influence of ~vhich you speak. That  is a subject that  will 
be given very serious consideration by the committee, as there have 
been a great many complaints against the very thing that  you are 
speaking of, namely, command influence. 

Mr. BURLESON. Mr. Chairman, I don't have anything else to offer, 
unless there are some questions. . 

Mr. ELSTON. While I can't speak for  all tlie members of the com- 
mittee, I am in  full accord with your views about protecting an  ac- 
cused person in a court-martial case, the same as you do in the civil 
courts, by not compelling him to give evidence against himself, as- 
suring him of the presumption of innocence, requiring proof beyond 
a reasonable doubt before he can be convicted, and so forth. 

I think the provision to  which yon referred here, about weighing 
the evidence, was to give greater protection to, the accnsed, so that a 
reviewing court could review all the evidence in the case and could 
even pass 011 the credibility of witnesses. That  doesii't mean, as I in- 
terpret it, that the re~iewing court is going to place itself in the posi- 
tion of the trial court, but if it is obvious on review that a witness was 
not a credible witness, the reviewing court will have a right to reject 
his testimony entirely. So I think that  is an added protection to the 
acc~~secl, rather than a limitation on any of his rights. 

Mr. BURLESON. Well, I just hadn't seen anything, Mr. Chairman, 
i11 the bill, as I recall, that  gave the specific authority or responsibility 
to the board member as an individi~al in judging the credibility and 
resolving reasonable doubt. I only saw that  mentioned as a review. 
Perhaps I could be mistaken. 

Mr. ELSTON. Well, I think we generally want to see that  that protec- 
tion is ,zccorclecl~to the accused from the very beginning to the end of 
his trial and review. 

Now, in  your bill, I notice that yon nlake i t  mandatory that enlisted 
persons serve in general or special court-martial cases. Do you think 
that  the best results would be obtained if i t  were mandatory or if i t  
were optional with the accnsed to have enlisted men serve? 

Mr. BURLESON. Well, I think, Mr. Chairman, if i t  were made op- 
tional no greater right could be accorded the accused. I ceftainly 
think that  would be fair. 

Mr. ELSTON. I t  has been pointed out to us that  in  a great many cases 
enlisted men wouldn't want enlisted men to serve. 



Mr. RURLESOX. I don't doubt that may be true. 
Mr. ELSTON. I f  they don't want them, of course, they shouldn't be 

compelled to have them. 
Mr. RURLESON. I agree to that, yes, sir. 
Mr.*Durham. Did you serve on any courts n~ar t ia l  during your 

service ? 
Mr. Bun~rssow. Mi-. Durham, if I may just review a short experi- 

ence-I don't want to take a lot of time-I was on the defense side of 
this matter out on Okinawa. for a time after the war ended. Frankly, 
I had shied away from everything connected with i t  up  until that  time. 
I was more or less hiding out in the brush trying to get back home, 
like everybody else was, until I was persuaclecl that  I should begin the 
defense of about 28 men who had been held in the bull pen back up in 
the hills on Okinawa. Some of them had been there more than 30 
days without having n charge of any kind placed against them a t  all. 
They told me they didn't know what they were there for. I was in- 
duced by a chaplain to begin the defense of those men. 

Now, I am not a criminal lan-yer. I was a clistrict attorney a num- 
ber of years ago. I knew very little about criminal law, but I tried to 
reinember just a few of these basic things that I t h o ~ g h t  were so 
fundamental. We only had, I think in the beginning, about five cop* 
ies of Naval Courts and Boards. I tried to get most of those, although 
I didn't need any of them. I took every advantage I possibly could. 
I told them this was the law, when as a matter of fact I was giving 
them what little Texas criminal law I knew. I was very successful i n  
having some of those men acquitted, just on these very basic principles . 
that I have mentioned. 

I don't mind i t  for the record a t  all, I used every aclvantage, every 
shyster trick I ever heard of. There were about three of those court . 
martial boards in.existence. The turn-over was great, particularly on 
summary courts. There TI-as an officer out there, whose name is 
Neely-I like to call his nnme and get it on the record-who wasn't 
fit to  be wearing the uniform, much less to be in command of a receiv- 
ing station. H e  called men up  before him before he appointed a, court 
martial board, and T T O U ~ C ~  say, "Here's a case. This nlan is guilty and 
I want you to assess a certain pnnishmmt for him." That  is an iso- 
lated case, surely, and I don't think those things were prevalent in the 
States, but a great deal of it happened overseas. 

Mr. DURHAM. It did happen. 
Mr.. Bmrxsos .  It did happen. and i t  was criminal in itself. 
Mr. ELSTON. Of course, you appreciate that  is prohibited under 

H. R. 2575. 
Mr. BURLESON. Yes, sir. It is a crying need. It has been criminal 

I promised myself silently, and a lot of men out there, that  I would 
try to do something about this thing. That  is the reason for the 
introduction of this measure. 

Certainly, as I told the chairman before the hearing, and Mr. Smart, 
I Imow i t  is not perfect, by any means. It is just a beginning. It is 
just something that  we might be able to start with. 

Mr. ELSTON. I can assure you, Mr. Burleson, that  we will give very 
carefnl consideration to all the provisions of your bill. W e  appre- 
ci?te your coming here and giving us this testimony this morning. 



Mr. BURLIWON. Thanlc you, Mr. Chairman. I appreciate the op- 1 
portunity of appearing before your committee, too. 

Mr. ELSTON. General Hoover, if you will cane  forward, you can 
resume your testimony. 

General HOOV-ER. I believe we reached paragraph (11) of article 50 
previously. The article pertains generally -to onr system of appellate 
review, and subparagraph (11) expands the present provisions of 
article of war 50y2 with respect to the finality of court martial judg- 
ments. It is specifically provided that the findings and sentences, the 
proceeclings and the executed punishinents under the sentences shall 
be final and conclusive. The principle is well established a t  present, 
but the ainendnient is soinewhat more definite than the present article. 

The  proposed ameilclinent of article of war 51 consolidates the pres- 
ent provisions of articles 50, 51, 52, and 53, relating to reinissions and 
suspensions of sentences. There is no substantial change in the sub- 
stance of the powers that  are given. There is some adjustment, 
through the dropping of the present article 51 with respect to tem- 
porary suspensions in the field of death and dismissal cases, for  the 
reason that  the other ainendinents to the articles would make the exer- 
cise of that  power unnecessary and inappropriate. The Judge Ad- 
vocate General is given power under the amendment to mitigate, remit, 
or suspend the whole or any part  of a sentence in any case requiring 
the action of the office of the Judge Aclvocat,e General on the record of 
trial. This is added. 

Mr. ELSTON. What if any cases at all would not be included ? 
General HOOVER. The special court-martial cases not involving bad 

conduct discharges and suininary court-martial cases. 
Mr. ELSTON. Would i t  include death cases, too? 
General HOOVER. It excludes death cases, as the article does now, for 

the  reason that the President acts on those cases. 
Mr. ELSTON. I11 other words, the judge advocate hiinself could not 

sns end or reduce a death sentence? 
8eneral HOOVER. With respect to a death sentence the power is 

lodged in the President alone. 
Mr. ELSTON. During the war theater commanders, however, were 

able to reduce the death sentence to life or a period of years, were they 
not?  

General HOOVER. Yes, sir. That  we call the coininutation of a sen- 
tence, the change of a sentence to mother form. The theater conl- 
manders had that  power under old article 48. The power is being 
taken away and is to be lodged exclusively, in  death cases, in the 
President. 

Mr. ELSTON. SO that  even in time of war only the President could 
ac t ?  

General HOOVER. That  is correct. 
Mr. ELSTON. I n  the death cases? 
General HOOVER. That  is correct, under this amenclineat, sir. 
1 might say that  i t  is provided with respect to t l i ~  original miti- 

gating and remitting power of the Judge Advocate General that "the 
pomer to mitigate or remit shall be exercised by the Judge Advocate 
General under the direction of the Secretary of War." Sinzilar power 
is given to the Judge Advocate General after the orders of execution 
are  issued. I n  this case also the exercise of the mitigating or remitting 
power would be under the direction of the Secretary of War. 



It is provided specifically in this article that no order of suspension 
of a sentence to dishonorable discharge or bad conduct discharge 
shall be vacated until the confirming and appellate action under the 
articles is completed. As has been noted here, under the present 
Articles of War, i t  is possible to suspend the execution of a sentence 
to dishonorable discharge, direct the remaining part of the sentence 
into execution, and issue the court martial order. Pending the anto- 
matic appeal in the office of the Judge Advocate General, the appoint- 
ing authority has the power to vacate the order of suspension and 
carry the sentence into execution. There is therefore a possibility of 
evasion, in a sense, of the provisions of article of war 50%. I do not 
want to suggest that evasion is a common practice, but i t  has occurred 
in a few cases. 

Mr. ELSTON. But, General, what woould the situation be where a 
commanding oficer, the appointing power, had suspended a part of 
the sentence and the case went to the Judge Advocate General on 
review; would it be possible for the Judge Advocate General to in- 
crease the sentence above the minimum sentence prescribed by the 
reviewing authority below ? 

General HOOVER. No, sir. There is now no power, nor would there 
be under the amendments any power, of the Judge Advocate General's 
office, or any authority to increase a sentence in any respect. 

Mr. ELSTON. Either a sentence or a modified sentence by a com- 
manding officer. 

General HOOVER. That is correct, Sir. 
Mr. DURHAM. Would he have the power to restore him to duty 

during suspension ? 
General HOOVER. Yes, sir. That  is the power that is so important 

in our restoration program. The War Department, r,s I understand 
it, feels that i t  is a highly important program. It has worked very . 
well. A great many men have been saved, in the sense that they are 
ultimately given an opportunity to earn an honorable discharge ill 
lieu of a dishonorable discharge. 

The proposed amendments to article of war 52 cover the matter 
of rehearings of cases. The present article of war 5 0 ' s  provides for 
rehearings, which are not strictly new trials, although they are in the 
nature of new trials. The rehearing must be ordered when the review- 
ing or confirming authority takes final action on the case. Generally 
speaking, i t  mnst be ordered before a sentence is carried into execution. 

Mr. DURHAM. Who initiates a rehearing? 
General HOOVER. The reviewing or confirnling authority. It is not 

a matter of right to the accused, a t  all. It is in a sense a continuation 
of the previous trial, with a view to developing facts not developed 
or to correct posible errors either in favor of the Government or of 
the accused, but it is a power to be exercised by the reviewing or con- 
firming authority on his ow11 initi a t' we. 

Mr. ELSTON. I n  other words, it is practically the same authority 
that an appellate court has in a civil trial, to send the case back for 
rehearing. 

General HOOVER. Practically the power of the civil trial court, I 
should say, to grant a new trial upon motion, when the verdict comes 
in and a motion for new trial is made. I n  the event the case should 
go to the civil appellate court, the grant of a new trial would be more 



like our new trial of which I shall speak in  a moment. Our new trial 
mould be more nearly parallel t o  that of the civil procedure on appeal. 

The rehearing provided for in  the ainenclinent is the same rehearing , 

that  is provided for  in the present Articles of War. 
Mr. DURHAM. Does a defense attorney appear before this rehearing 

board at all, or doesn't he have the privilege of appearing before them? 
General HOOVER. Yes, sir, he does appear in the rehearing. It is 

a trial de novo in every respect. We have the provision that no mem- 
ber of the court who participated in the original hearing may partici- 
pate in the rehearing. There is an entirely new court, but the defense 
counsel and the trial judge advocate may participate in the rehearing. 
There is also a provision that the sentence adjudged on the rehearing 
may not be more severe than that  adjudged on the original hearing, 
and on rehearing the accused cannot be tried for  any offense or part 
of any offense of which he was found not guilty on the original hearing. 

Mr. DURHAM. HOW about new evidence? 
General HOOVER. New evidence may be introcluced. 
Mr. ELSTOX. I n  other words, they apply the jeopardy rule? 
General Hoox ER. Yes, sir, they apply the jeopardy rule. 
Mr. CLASON. What woulcl hare 1l:~ppened in the Durant case? 

The, clefenclant's lavyers raised the question of whether the indict- 
inents were properly clrawn, because of the fact i t  refers to nobility 
or titled persons i11 Germany as the owners of the jewels. Supposing 
that  indictment was thrown out, woulcl they hare to t ry the Durant 
case all over again? 

General HOOVER. I t  monlcl be possible for  the reviewing authority 
to direct a rehearing, yes; if he thought that serious error had beell 
coinmitted in the case he could clirect a rehearing. 

Mr. CLASON. How would there be any jeopardy, then, if you start 
a rehearing? Wouldn't you start all over again, with a new indict- 
ment ? 

General HOOVER. 011, I clicln't understand you, sir. The jeopardy 
rule would apply only if the court found him not guilty of that  
specification. 

Mr. CLASON. I see. I s  i t  custon~ary in courts martial to start a 
trial outside the ypitecl States ancl then the whole court and every- 
body else, along with a million a i d  a half clollars' worth of jewels, 
be flown to the United States and then flown back td Gerinany? 

General HOOVER. It has not been done frequently. 
Mr. CLASON: Has  i t  ever been done before? 
General HOOVER. I can't say, sir. 
Mr. CLASON. It seems rather a strange way to conduct a court, to 

start i t  in a foreign country, then come here for a long time, and 
then go back to Germany. I t  must be a very expensive way for the 
Army to conduct a court martial. There is nothing in  this bill, 
though, that  woulcl indicate the defenclant is entitled to have his 
trial in one place. 

General EIoovicn. No, sir. The principle is tliat the jurisdiction of 
courts martial is not territorial in any sense. 

Mr. CLASON. Jyell, can't a defendant clemailcl that if trial starts 
in one city i t  niust be finished in that city? 

General HOOVER. We have no such rule, sir. 
Mr. ELSTON. There is no such thing as venue i11 a court martial 

case? 
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General HOOTER. No, sir, there is no such tliing as vcnue in a court 
I martial case. 

Mr. CLA~ON. Why isn't a clefend:u~t put at a clistiilct disadvantage? 
Supposing a trial starts in Washington ,~ncl he has Washington at- 
torneys and tlien the Army decides that they will move over to 
Chicago or San Francisco or over to Germany for a while, how is 
the defendant properly taken care of ? 

General H o o \ ~ c .  I think the Army will t ry to see to i t  that he 
is not prej~clicecl in any way. Now. if the appointing authority 
shoulcl err in that regard there moulcl be the appeal under article - 
of war 5054. 

Mr. C r ~ s o ~ .  But  in the meantime his expense will climb high, 
because the TVashington attor~iey, if he is out of town, is certainly - 
going to charge ple~ity. 

General HOOVER. I can see the ljossibility of S U C ~  a result. 
Mr. CLASON. All right. 
General HOOVER. The amenclecl article of war 53 is entirely new. 

I may say that the conception, the idea of i t  is taken largely from 
Mr. D~xham's bill. I t  provides for a new trial as distinguished from 
a rehenring, after the sentence has been ordered into execution. It . 
provides for the grant of a new trial upon application to the Judge 
Advocate General and gives the Judge Advocate General the power 
to grant a trial de novo, a new trial in every sense, or  to vacate sen- 
tences and restore rights and privileges lost as a result of executed 
sentences. It is limited in time to  1 year after final disposition of 
the case on appellate review and in the case of World War  cases to 
1 year after the termination of the war or final disposition, whichever 
is the latter. It is also proviclecl that there shall be but one application 
for new trial in any one case. The principle of this article is aclopted 
mith the thou@t that i t  will provide a means of correcting possible 
injustices, particularly mith respect to cases tried in time of war where 
the accused person may not have had an opportunity to present fully 
his defense in ordinary course. 

Mr. ELSTON. AS I see it, General, there are two limitations on this 
right. The first is the petition for a review which would have to be 
in accorclance with regulations issued by the Presiclent. 

General HOOVER. Yes, sir. 
Mr. ELSTON. And in the second place, the Judge Advocate General 

n7onld have the cliscretion of saying whether or not the petition could 
be entertained. 

General HOOVER. Yes, sir. His  clecision in that  respect would have 
to be final, and i t  is so provided in the amendment. 

Mr. ELSTON. Why sho~ildn't i t  be an absolute right, rather than dis- 
cretionary r ight? 

General HOOVER. Because good cause ought to be shown before the 
Government is put to the expense of a new trial. I f  it were not clis- 
cretionary, I think we should have to retry a great many cases where 
there would be no reasonable cause for n new trial a t  all. Take the . 
orclinary desertion case, where the man admitted his absence, admitted 
his intent to remain away from the Army during the war. H e  was 
given a sentence within normal limits. His  application for new trial 
is not accompanied by any showing that  he was prevented in anjr way 
from presenting his defense or by any showing that  he has new 



evidence, or by any showing that  error was committed. There 
would not seem to be any reason in  such a case to grant  a new trial. 

Mr. ELSTON. What  would the procedure be if a petition for  a new 
trial were filed? Would the accused be granted a hearing on h is  
petition ? 

General HOOVER. Yes, sir. 
Mr. ELSTON. TO determine whether or not good cause was shown. 
General HOOVER. A hearing under the regulations to  be prescribed 

is contemplated; yes, sir. 
Mr. ELSTON. It would be contemplated that  in that  hearing the 

accused could appear and offer any evidence and could have counsel 
representing him for  the purpose of convincing the Judge Advocate 
General that  a new trial should be granted. 

General HOOVER. Yes. sir. 
Mr. ELSTON. I n  otheiwords, i t  would not be passed upon simply 011 

the petition itself l - 
General HOOVER. Nor on the record of trial itself. The  accused 

person would be offered every reasonable opportunity to present any- 
thing that  he wished in  support of his inotion for a new trial. 

Mr. EESTON. I am glad you clarified that  because i t  is not entirely 
clear from the section itself, and that  question certainly would be 
raised. 

General HOOVER. I think i t  must be clear. I think the authority 
for  granting new trials would not be effective unless the opportunity 
for  a hearing be provided. I n  drafting the amendn?ent, i t  was con- 
templated that  such matters would be covered in the regulations to  
be prescribed by the President. 

This article 53 is the last of the articles relating to procedure of 
courts martial. The following articles are called punitive articles 
and define the offenses for which persons subject to military law may 
be tried. The first change that  is proposed is in article 70, which in 
its present forla provides for the pretrial investigation. The com- 
mittee will recall that we have transferred the administrative provi- 
sions of that article to article 46. There remains in article 70 the 
present penal provisions with respect t o  unnecessary delay in trials. 

Mr. ELSTON. I suppose i t  would be impossible t o  fix a definite 
period of time within which a person should be brought to t r ial?  

General HOOVER. We feel that  i t  would be impossible. This matter 
of delay is always one of concern to those administering military 
justice. We find that unless there are going to be miscarriages of 
justice, there are some cases in which delays are inevitable because 
of the complicated nature of the case, because of the absence o r  the 
illness of witnesses, or  because clocumentary evidence necessary to 
prove the case cannot be obtained. About all we can do is to hold 
responsible officers to a general standard of effort in expediting trials 
in the most effective ways possible. The penal provision punishes 
them for failure to take reasonable steps to expedite trials. 

Mr. ELSTON. And that  is a new provision? 
General HOOVER. NO, that is the old provision, sir. 
Mr. ELSTON. Well, apparently the old provision was not strictly 

adhered to during the war, because there have been many complaints 
of delay. 



General HOOVER. There have been delays in trials. I think they 
were isolated cases. Unfortunately, there hare been too many of 
them. 

Mr. ELSTON. DO YOU know of any case where any officer has been 
court-martialed because of delay? 

General HOOVER. I do not, offhand. I wouldn't n7ant to say, Mr. 
Chairman, that tT~ere have not been cases. I mould have to look a t  
our files to see, but I do not personally know of any. 

Mr. SMART. Mr. Chairman, in that  connection I would like to add 
that overseas, when we had a court-martial case, be i t  special or gen- 
eral, we usually had a suspei~d sheet which showed on the left-hand 
side of the page the items which should be accomplished in bringing 
this matter to trial and even through trial and to the reviewin6 
authority. On the right side of the sheet there were the number o t  
days or  the amount of time that each snccessive handling agency was 
allowed to accomplish those things. Then there was a blank space 
opposite those days or the time in which the officer accomplishing 
those things wrote in how long i t  took him to handle it. Now-, if 
he took any longer than that he had to  reply by endorsement and 
state why he took any longer, and presumably the officer who did 
take longer than that  was subject to the ninety-sixth article of war. 
However, as you say, I never did see anyone get court-martialed 
because of the delay, and I did see many delays. 

Mr. DURHARI. That  is being done a t  the present time by regulation; 
isn't i t  ? 

Mr. SMART. That  is true, Mr. Durham. 
General HOOVER. The maintenance of those time sheets is a regular 

practice. 
Mr. DURHAM. I think that  is a good practice. 
General HOOVER. It is a necessar-y one, sir. 
Mr. DURHAM. I don't see how you could write in a definite date. 
General HOOVER. I agree. Especially in the combat areas, a man 

may be placed in  confinement by an officer, the officer may be suddenly 
called on to go elsewhere and the man in  confinement may be forgotten. 
It is a vital necessity that records be kept in those cases and that  
some one officer be made responsible for prevention or delays. 

Mr. DURHAM. And your Department can assure this committee of 
course, that you will expedite confinements and get them to trial as 
speedily as you possibly can, and do  i t  by regulation ? 

General HOOVER. Yes, sir. 
Mr. DURHAM. Rather than by writing some definite date into the 

act ? 
General HOOVER. We think that  the writing of a definite limit into 

the statute would be unworkable. 
Mr. DUREIAM. Well, i t  is one of the chief complaints during this 

war, you know. 
General HOOVER. Yes, sir. 
Mr. DURHAM. Because we ran into many cases where they spent as 

long as 90 days, or  3 months in confinement. 
General HOOVER. I appreciate that. 
Mr. DURHARI. It is a very bad practice. 
General HOOVER. Yes, sir. 



Mr. DURHAM. I11 tlie civil courts, as well as the court-niartlal 
system. i 

General HOOVER. The War  Delp t inent  has taken a keen interest 
in tile subject. During tlie mar, in the United States, i t  set up an 
elaborate system of reports and requirements as to prompt trials, 
which worked very effectively within the Unitgd States. Soille 
attempts mere niacle to set up similar systems in the theaters, but they 
were not quite :is practicable there. Combat requiren~ents came first. 

Mr. Duaaa31. Well, there is very little excuse for ninch delay in 
peacetime. 

General HOOVER. There is no excuse, unless the coinplication of the 
case or the loss of records or  the siclrness of witnesses or like 
impedinients require delays. 

Mr. ELSTON. EIgs i t  been the policy of reviewing boards to consicler 
the time that  a man was confinecl awaiting tr ial?  

General HOOVER. Yes, sir. I t  is the policy of the reviewing author- 
ities to consider the time spent in confinement, ancl i t  is also tlie policy 
of the Judge Advocate General's o%ce to do the same thing. I f  the 
delay is overlooked by the reviewing authority, the Judge Advocate 
G p e r a l  may and frequently does recoinmencl some recluction in the 
seiitence to equalize the matter. 

Mr. CLASON. By the way, in smaller cominnnities, where yon have 
criminal courts sitting only twice a year, even in civil cases if a man 
is arrested right after the sitting of tlle criminal court, he is likely to 
be in  jail 4 or 5 months before lie is tried. 

Mr. DURIIARI. H e  can get a bond. 
Mr. CLASON. A lot of them can% get bonds in criminal cases: and 

lie is in jail for a long time, even under our civil procklure. 
Mr. DURILUI. H e  still has the boncl. 
Mr. ELSTON. O r  a petition for a-writ of habeus corpus. 
Mr. DURHAM. Tes. 
General HOOVER. The next change in the punitive articles is under 

article of war 85, which punishes persons subject to military law for 
being drunk on duty. The  present article makes dismissal mancla- 
tory in the case of an officer who is found drunk on duty in time of war. 
That  is .limited to the case of the oficer. Tlie amendment mould 
make the punishment discretionary with the court in all cases, in- 
cluding those of officers. Now, the reason for dropping this manda- 
tory requirement is that  i t  has been found that  in many cases where a 
court is confronted with dismissing an officer for a slight degree 
of intoxicdion, enough to come uncler the statute, but slight, while on 
a relatively unimportant clu~y, the court is apt to acquit him. We 
think the results will be better if the matter is left to the discretion 
of the court. 

There is no snggestion here that the stanclarcls of officers are to be 
lowered. 

Mr. ELSTON. P~n i s lm~e l i t  is the same for an officer or an enliitecl 
man?  

General Hoorm. 'L'hey are put on the same basis. 
Mr. CLAFON. What is the definition of clrm~kenness in the Army? 
General Hooren. I think I can repeat it : "Any degree of intoxica- 

tion sufficient sensibly to impair the faculties of the person involvecl." 
Mr. DURHAM. Who cletermines that? Tlie psychiatrist? 



General Hoow:~. I 
chiatrist came along. 
MY. ELSTON. That  
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think me defiilecl clrunkebess before the psy- 

definition inieht even inclucle n h a n ~ o . c w 2  
General HOOVER. The definition i r  pretty liberal, from tlzg stancl- 

point of the Government. A slight degree of drunlienness comes 
within the article, uncler the clefin~tion. That  is one reason we have 
hncl t i ~ ) i i b l e ~ ~ i t l l i t .  , 

Mr. CLASON. Ought not tha t ,be  changed then, in fairness to the 
persons chat arc accnset 1 of tl~*uiil;e~iliess ! 

General Hoov~cri. I think the coiwts will t:&e care of it ,  with all 
fairness to accused persons. Of course, some drunlrenness, althongh 
slight, is in some situations a very serious tliiilg. The Army has never 
tolelxtecl it and doesn't want to tolerate it. 

A h .  DURHAM. How about n second offense? 
Geiieral I-Ioo\~:ti. Well. i t  is going to be harder on the man. 
All].. CIASON. Can you have a secoilcl offense? I understood the 

fellow who is convicted the first time is dismissed. 
General Hoov~1;. l i t  present he js dismissed, but the sentence may 

be commuted or suspended. MTe have had repetitions. 
Mr. CLASON. YOU have had second offenses? 
Genera1 HOOTER. JTe have bad cases where there were two offenses. 
This brings up to article 88. The present article 88, as noted in 

the report of the Committee on Military Affairs of the Hovse in the 
last session and by the American Bar  Association committee, is an 
obsolete one. It provides that- 
any person snbject to military law who abuses, intimidates, does violellce to, or 
w~ongfully interferes x-ith any person bringing provisions, supplies, or other 
necessaries to the camp, garrison, or quarters of the forces of the United States 
shall suffer such punishment a s  a court martial may direct. 

I t  was an old article designed to cover the case of the officer, I sup- 
pose, or anyone else who interferrecl with a sutler bringing supplies 
into a camp. The article is not used a t  present. We have dropped 
the old clause and have substituted for i t  the new provisions with 
respect to the unlawful influence of the action of courts martial. 

Mr. ELSTON. General, I am wondering what you mean by the term 
"or unlavfully influence the action of the court martial"? 

General H[OOTER. %re mean by that, among other things, t o  permit 
lawful influences of the action of a court, such as might be exercised 
by the defense counsel or by the trial judge advocate in  this argument - - 
before the court. 

- 

. Mr. ELSTON. "Unlawf~11v" ~ s u a l l v  means vioilation of a law. You 
might influence a court wEongfullyY and still not do i t  in violation 
of any law. 

General HOOVER. Well, we think the duties of the trial judge advo- 
cate and the defense counsel are fixed by lam, by the Articles of War,  
so therefore their actions would not generally be unlawful. We also 
propose to amend the Manual for Courts Martial to  prohibit certain 
things and to permit certain things. The publication of the rules 
in the Manual for Courts Martial would make certain acts unlawful, 
others lawful. 

I may go back a moment. Our theory is that  we are making the 
prohibition quite broad in its scope, without attempting to define any 
particular means of coercion or unlawful influence. We would amend 
the innnual, for example, to expressly forbid the reprimand of a 



court martial in any particular case. We would allow the court 
martial to receive instruction from the appointing authority or from 
other proper persons where the instruction did not relate to a par- 
ticular case. We would allow, it is contemplated, the appointing 
authority to advise the court of the rvalence of a particular kind of 
offense in the command. We woul f idlow proper instruction of the 
court, orienting the members with the general situation. 

Unlawful influence, Mr. Chairman, in my understanding, is meant 
to include any influence which is forbidden by the Manual for Courts 
Martial and 1s meant to exclud influence permitted by the Articles of 
War as the manual with respect to the duties of the trial judge 
advocate and the defense counsel or others. 

Mr. ELSTON. General, I would like to get your opinion about section 
8 of Mr. Durham's bill, which provides that- 
the authority appointing a general, special or summary court martial shall not 
censure, reprimand, or admonish such court, or any member thereof, with respect 
to the findings or sentence adjudged by the court, or with respect to any other 
exercise, by such court or any member thereof, of its or his judicial responsibility. 

General HOOVER. I think that our proposed amendment covers all 
of the ground covered by the clause you have just referred to and 
goes perhaps a little further than that clause goes. As I sgid a 
moment ago, we would have the manual, in filling in the details of 
our amendment, expressly prohibit censure, reprimand or admonish- 
ment of any court with respect to the findings or sentence. I think 
that some of our difficulties in this regard may have arisen from a 
presently included clause in the manual which permits a reviewing 
authority to advise the court of his nonconcurrence in findings of not 
guilty. We intend to delete the clause. 

Mr. ELSTON. I think we should make it perfectly plain, in un- 
mistakable language, that a commanding officer is prohibited from 
censuring the court before or after a finding. 

General HOOVER. The War Department is in agreement in principle. 
We think that we have accomplished it in our amendment. I f  we 
haven't, it  should perhaps be changed. 

Mr. ELSTON. I am not entirely sure the section as written makes it 
very clear. 

General HOOVER. We thought that the prohibition against attenlpts 
io coerce would cover any reprimand, admonishment or censure before 
or after the trial. 

Mr. ELSTON. Well, we can perhaps use some language that will 
make it clear. 

General HOOVER. It is a matter of the use of language. I think 
there is no difference in the intent. 

(Discussion off the record.) 

HOUSE OF R~RESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SWCOMRIITTEE No. 11, LEGAL, 
l ' h w s d a y ,  A p d  64,1947. 

The subcommittee met at  10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

Mr. ELSTON. YOU can take up, General Hoover, where you left off 
yesterday. 



1 General HOOVER. W e  had reached article of war 89. The change in 
this article is not of great consequence, but is intended t o  clarify the 
meaning with respect to that clause which a t  present provides tha t  
one who willfully destroys any property whatsoever, unless by order 
of his commanding officer, shall be punished as a conrt martial may 
direct. I t  would appear that  any intentional destruction of property 
~vonlcl be willful, and the effect therefore is quite broad. W e  propose 
to aslc that the clause be changed to provide that  any person who 
tvrongfully destroys any property wlmtsoever, and so on, shall be 
punished as a court martial may direct. The purpose is one of clari- 
fication only. 

The next article changed is article 92. The w u l t  of the proposed 
amendment is to remove the mandatory alternative punishments for  
murder and rape and to provide that  murder, what we might describe 
as first-degree murder, shall be punished by death or imprisonment for 
life, and that  murder not premeditated shall be pn i shed  as a court 
martial may direct. As the article now stands, there is only one degree 
of murder and me have found that  imprisonment for  life, which is 
now the mandatory minim~un sentence that  may be imposed for that  
offense, is in any cases too severe. The amendment, we believe, will 
allow elasticity and proper punishments according to the serionsness 
of the offense. 

Mr. ELSTON. General, when a court-martial verdict is rendered in  
a murder case, does the court indicate whether the crime was pre- 
meditated or  not ? 

General HOOVER. Premeditation, or deliberation, is one of the usual 
allegations in the specification, under the form provided by the Manual 
for Courts Martial. 

Mr. ELSTON. Of course, they might set that  forth in the specifi- 
cations and the court find otherwise. 

General HOOVER. The court might find an accused not guilty of 
premeditation, yes, sir, but still find that  a n  accused had committed 
the homicide wlth malice aforethought, which would be the test of 
murder. 

I11 that  case the punishment would be discretionary. 
Mr. ELSTON. Would the term "murder" here include manslaughter? 
General HOOVER. No, sir. Manslaughter is punishable under the 

ninety-third article of war, both voluntary and involuntary 
manslaughter. 

Mr. ELSON. What about the very aggravated case of murder that  
may not be premeditated, for  example, killing while perpetrating or 
attempting to perpetrate rape, arson, robbery, or burglary? 

General HOOVER. I f  without premeditation the punishment would 
be in the discretion of the conrt martial, which would mean that the 
death penalty could not be imposed. 

Mr. ELSTON. Even though i t  is in the perpetration of a very serious 
crime ? 

General HOOVFR. Yes, s ir ;  i i  the test is premeditation. 
Mr. ELSTON. Then, if a soldier were to attempt to commit rape 

and succeeded he could be sentenced to death, but if he faild to comm~t  
the crime of rape but killed his intended victim he could only be 
given a life sentence. 
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General HOOVER. Unless the court should find pren~editation. Our 
definition of premeditation would not involve any particular time 
or period in which thc premeditation was entertained. I believe 
lhat murder under the circumstances you describe might norinally 
come under the first clause, which tvould authorize death or iin- 
prisonment for life. 

Mr: ELSTON. But  there might be a case of where there was no 
premeditation at  all. 

General HOOVER. Yes, sir. 
Mr. ELSTON. But the killing occured while the slayer was engaged 

in the commission of a very serious crime such as rape. 
General HOOVER. I f  there were no premeditation, as I understand 

the wording of the proposed amendment, the death penalty could not 
be imposed. 

Mr. ELSTON. The reason I asked those questions is because i11 the 
State of Ohio, for  example, murder in the first degree is committed 
where the killing is with premeditation or intei1tionally but without 
premeditation, while committing or attempt to comnlit rape, arson, 
robbery, or  burglary. 

General HOOVER. We do not attempt to make that clistiilction here. 
It may be noted that under the proposed amendn~ent to this article, 

the nlai1datory p~mishment of cleat11 or life imprisonment for rape 
is removed and the punishment is made clcath or such other punish- 
ment as a court martial may direct. We have many degrees 01 culp- 
ability in rape cases. There may be elements of violence in one which 
are not iii another. There may be elements related to the character 
of the woman or  related to the possibility of the belief by the accused 
that consent was in  fact given. 

Mr. ELSTON. Where is rape defined in military lam ? 
General HOOVER. I n  the Mailual for Courts Martial. 
Mr. ELSTON. And does the manual make a clistinction between 

rape with consent and rape without consent? 
General HOOVER. NO, sir. I will leead the definition. It is very 

short. It is taken from paragraph 149a of the R4anual for Courts 
Martial. [Reading :] 

Rape is the unlawful carnal knowledge of a woman by force and without 
her consent. 

Mr. ELSTON. What about the case of rape with consent on a girl 
under a certain age? 

General HOOVER. We punish under the ninety-sixth article of war for  
carnal knowleclge of a female under the age of consent, which as fixed 
by the Federal statutes is 16 years, but that so-called statutory rape 
is not within the definition of the manual covering the ninety-third 
article of war. The rape m7e are talking about, under the ninety-third 
article of war, is common law rape. 

With respect to article of war 93, which is the article denouncing the 
common forms of felony, the only change we make is to strike out the 
term "embezzlement" and to add a proviso to the effect that  any person 
subject to military law who commits larceny or embezzlement shall be 
guilty of larceny within the meaning of this article. 

Mr. ELSTON. DO you make any distinction between grand and petty 
larceny ? 



General Hoov~n.  We do not, in the article. We do make a distinc- 
tion in the quantum of punishment that  may be imposed, as fixed in 
l,aragraph 104c of the Manual for Courts Martial. The purpose of 
this amendment is to remove the technical distinction between larceny 

embezzlement which in many cases becomes very difficult of ap- 
plication, particularly with personnel aclministering courts martial 
who are not thorougldy versed in the law. Larceny, as we lrnow, at  
common lam requires a trespass, whereas embezzlement is the fraudu- 
lent conversion of property into whose hands the property has law- 
fully come. We soon find ourselves in the area of custody as dis- 
tinguished from possession. The proposed amendment we think fol- 
lows the trend of most State jurisdictions toward avoiding the techni- 
cal distiilctions between larceny and embezzlement. 

Mr. ELSTON. I am wondering why in article 93 you mention specific 
crimes and do not include all crimes which are ordinarily considered 
to be felonies ? 

General HOOVER. The article has been on the books for  some time 
and is intended, as I understand it, to cover the most prevalent felonies. 

Mr. ELSTON. What  would you do in  the case of a felony that  is not 
referred to in article 93 ? 

General HOOVER. I f  it n-ere a felony under the lams of the United 
States i t  n-oulcl be punishable under a clause of article of war 96, 
which provides for the punishment, among other things, of all crimes 
or oifenses not capital. I t  is a comprehensive clause which has been 
construed to  mean all crimes under the Federal statutes of general 
application other than those defined in the ninety-third article of war 
or elsewhere. 

Mr. ELSTON. And what punishment may.be meted out in those cases? 
General ROOYER. The punishment prescribed by the Federal stat- 

ute is the maximum, unless the President has prescribed a lesser - 
punishment. 

Mr. ELSTON. It wouldn't be, then, as a court martial may direct. 
General HOOVER. AS fa r  as the ninety-sixth article of war is con- 

cerned, the court martial may impose any punishment up to life 
imprisonment, but-- 

Mr. ELSTON. So that  if you construe articles 93 and 96 together, the 
court martial may impose most any sentence short of a death sentence. 

General HOOVER. AS far  as the articles are concerned, but the Presi- 
dent has prescribed limitations of punishment which cover all of those 
offenses, substantially all, I should say, of those involved in article 
93 and a great many that  are covered by article of war 96. 

For  example, me have a maximum prescribed for the offense of 
obtaining money or property by false pretenses, punishable under 
article 96. Depending on the amount involved, the maximum con- 
finement would run from 6 months to 5 years, which I think is some- 
what less than the penalties authorized in  the Fe&ral statutes on 
the subject. 

Article 94 in its present form details specifically a number of forms 
of franc1 against the United States. There are a great many forms of 
offenses involved in  frauds against the United States. The present 
terminology is substantially identical with that  of the statutes in 
the Criminal Code of the United States applicable in the United 
States civil courts. Fo r  the purpose of clarification and brevity, 



therefore, we have stricken out the particular descriptions of frauds 
and have substituted a general clause which would make punishable 
anyone subject to military law who defrauds or attempts to defraud 
[he Government of the United States or any of its agencies in any 
manner denounced by the Criminal Code of the United States or 
in ally manner whatsoever. It is intended to be a comprehensive 
clause covering frauds against the United States. 

We also make a change with respect to the term "embezzlement," 
mmilar to that under article 93, the embezzlement of property fur- 
nished or intended for the military service being a specifically de- 
nounced offense under the ninety-fourth article of war, although the 
offense in its nature is the same as the embezzlement denounced in 
article of war 93. 

Mr. ELSTON. Under what article would conspiracy be punishable? 
General HOOVER. Conspiracy to defraud would be punishable under 

the ninety-fourth article. That is, conspiracy to defraud the United 
States would be punishable under the ninety-fourth article of war. 

-Mr. ELSTON. It is not specifically mentioned in the ninety-fourth 
article, is it? 

General HOOVER. Except by assimilation or reference., where we 
provide that anyone who defrauds or attempts to defraud in any man- 
ner denounced by the Criminal Code of the United States, or any 
manner whatsoever, commits an offense under this article. 

Mr. ELSTON. Of course, conspiracy can be committed without an 
actual attempt. That is, several persons may get together and con- 
spire to defraud thexnited States and never make an actual attempt 
LO carry their plan into execution. Under the ~edVeral statutes, it 
would be punishable as conspiracy. 

General .HOOVER. Under present procedure we may punish con- 
spiracy, what we call common law conspiracy, that is, a mere unlawful 
agreement to do an unlawful act, without an overt act, under the 
oinety-sixth article of war and go to the Federal statutes for the 
maximum punishment. 

The amendments to article 94 also contain a somewhat abbreviated 
restatement of the circumstances under which persons who have been 
discharged or Peleased from the military service may be broqght to 
crial for violations of article of war 94 and for stealing or failing to 
account for property or money held in trust for enlisted persons or as 
an official custodian. 

Mr. ELSTON. General, what is the general rule with respect to of- 
fenses committed while a person is in the military service but his crime 
is not discovered until after his severance from the service? 

General HOOVER. The general rule is that a person subject to mili- 
tary law who is once discharged may not thereafter be tried for an 
offense committed while in the military service prior to his discharge. 
The theory is tkt the individual passes to the status of a civilian at 
kast for the time being; that when he becomes a civilian, ur:der con- 
sr,rtutional principles he is not subject to military law; and that the 
subsequent trial would be an attempt to revive a jurisdiction which has 
ouce lapsed. We have always taken the position that at least in those 
sases where no specific authorization is provided by the Congress there 
should not be an attempt to impose military jurisdiction. Our present 
clause is substantially the same as that added to article of war 94 by 
thp amendments of 1920. 



I 
I 

2131 

Mr. ELSTON. What would happen in the case of a person who was 
arrested for the commission of some offense while in the military serv- 
ice, but his period of enlistment expired before he was brought t,a 
trial l 

General HOOVER. We continue with the trial upon the theory that 
jurisdiction once attaching continues until the disposition of the case. 
We have a considerable number of such cases. 

Mr. ELSTON. Then, as I understand it, if the erson is in the mill- 
tary service and he is discharged and it is therea ! ter Pound that he has 
committed some military offense not punishable in the civil courts, be 
would be completely exonerated. 

General HOOVER. Yes, sir; as concerns court martial, except u n d a  
the' provisions of article 94 that we are now considering. 

Mr. ELSTOX. That refers, however, to just a few specific offenses. 
General HOOTTR. That is right; i t  refers, generally speaking, to 

frauds against the United States or theft or embezzlement from en- 
listed persons or of funds held as an official custodian. We have had 
some cases in recent months in which we have had great difficulty in 
finding any forum in which a man could be brought to trial following 
his discharge, the offense having been committed, in most of these cases, 
outside the tewitorial limits of the United States. 

Mr. BROOKS. May I ask a question? 
Mr. ELSTON. Yes. 
Mr. BROOKS. General. in that case. of course, the civil courts have 

- no jurisdiction. 
General HOOVER. The Federal district courts would not generally 

have jurisdiction, as I understand it, unless the offense were committed 
in the district, or on the high seas, or on our ships in harbor. 

Mr. BROOKS. Correct. Now, under this article 94, of course there is 
granted jurisdiction after the man has left the service, but he could 
also be tried certainly under a very similar statute. 

That makes it a penalty to  wrong the Government by larceny or 
embezzlement. 

General HOOVER. Yes, sir; if we can find the forum in which to , , 

try him. 
Mr. BROOKS. Yes. 
General HOOVER. The kind of case that I referred to a moment ago 

would be illustrated by murder committed, we will say, in France. 
For some reason the complicity of the accused is not ascertained until 
after his discharge. We haven't any way to  bring him to trial before 
a United States civil court. 

Mr. BROOKS. Don't you think that ought to be corrected? 
General HOOVER. I doubt we can do it under the principles we have 

always followed. We have felt that there should not be an undue 
extension of military jurisdiction to civilians. - 

Mr. BROOKS. What would happen in the case w h e r e i n  Guam, for 
instance-there was a complication between a soldier and an American 
civilian working out there, and the man was discharged before trial. 

General HOOVER. I think that case would probably come within our 
amendment here, because i t  would involve a trust relationship. 

Mr. BROOKS. That only involves property. 
General HOOVER. Yes, sir. 
Mr. BROOKS. The amendment to which you refer involves only 

property. 



General HOOVER. Yes, sir; it  would not cover an offense of murder, 
for example. 

Mr. BROOKS. Or mayhem, or anything of that sort. 
General HOOVER. NO, sir; i t  would not cover that type of offense. I t  

has been argued that the Congress might constitutionally extend juris. 
diction in those cases; that is, in the case of the ordinary felonies. 
My own view is that there would be a serious doubt as to the constitu- 
tionality of such an extension of the military jurisdiction over the 
civilian. The Constitution gives the military jurisdiction only in 
cases arising in the land forces. 

Mr. ELSTON. General, don't you think the constitutional prohibition 
would be satisfied so long as it could be shown that the offense was 
committed while the offender was under military jurisdiction? 

General HOOVER. That is the basis of the argument in favor of 
extending the jurisdiction to all types of offenses. We have taken 
the view the term "cases" as used in the fifth amendment involves not 
only the commission of the offense, but, with purely civil offenses, 
jurisdiction over the man as a member of the military forces. 

Mr. ELSTON. I f  you don't extend it to all types of offenses, I am 
wondering if you might not find yourself in a rather embarrassing 
position some day. Suppose, for example, the case that is now being 
tried involving the theft of hundreds of thousands of dollars worth 
of jewels had not been discovered until after the offenders had been 
separated from the service. 
' General HOOVER. Our position in the matter does prevent trials by 

court martial in certain cases. 
Mr. ELSTON. I n  that case, they would not be punishable had they 

been separated from the service and their crime was not discovered 
before they left. 

General HOOVER. By the military courts, that is correct; yes, sir. 
Mr. ELSTON. They couldn't be punished in any Federal court be- 

cause the offense was committed in some foreign country. 
General HOOVER. Perhaps in that particular case, the offense having 

been committed in occupied enemy territory, a military commission 
would have jnrisdiction in the case. But if. the offense had been com- 
'mitted in a foreign country such as France, not militarily occupied, 
the only jurisdiction would be in the French courts. 

Mr. ELSTON. Would the military coinn~ission have jurisdiction over 
an American soldier after the soldier had been separated from the 
service ? 

General HOOVER. We have taken the view that it mould have juris- 
diction with respect to an offense committed within occupied terri- 
tory, upon the theory that the jurisdiction of the courts in the occu- 
pied-territory is not dependent on the status of the person. 

Mr. ELSTOX. Well, it would seein to me that' if they would have 
constitutional jurisdiction, certainly the Army and the Navy them- 
selves would have even more jnrisdiction because they are specifi- 
cally recognized in the Constitution and the military colninission is 
not. 

General HOOVER. But the jurisdiction of the military is generally 
limited by the Articles of War to persons subject to military law 
as they are defined in article of war 2. The jurisdiction depends on 
the status of the person. 



Mr. ELSTOK. DO YOLI think that some provision should be made to 
for the p~mishment of persons who commit offienses while 

they are nnder military jurisdiction but who have been separated from 
the service and whose crime mas not discovered until after such 
separation occurred? 

General HOOVER. My own view is that  the proposed provisions of 
article of war 04 should not be expanded because the assumption of 
military jurisdiction in the case of the civilian involves deprivation of 
the right of trial by jury. Everything considered, the Army will be 
better off if we do not attempt to extend the jurisdiction, conceding 
that we may be unable to find a forum in a few cases. 

Mr. BROOKS. Mr. Chairman, along that  line may I ask another 
question ? 

Mr. ELSTON. 
Mr. BROOKS. General, have you had any difficulty in  reference to  the 

discharge of any man who was on investigation for a crime a t  the time 
of discharge ? 

General Hoo'im~. Yes; we have had isolated cases. The man is 
discharged by one administrative agency while another adminis- 
trative agency is investigating his conduct. 

Mr. BROOKS. The rale you enunciate there would in effect perniit 
someone in  a different branch of the War  Department to grant a 
pardon to an offender. 

General HOOVER. It has worked out in  somewhat that way i n  a 
few cases. We think that i t  is an evil, but an evil t o  be suffered in 
order to maintain our position that the military will not reach out 
and t ry  civilians. 

Beginning with article of war 104, we have various articles carry- 
ing miscellaneous provisions. We propose to amend article of war 
104, which gives certain disciplinary powers to commanding officers 
to expand the punishments authorized in the cases of officers, warrant 
officers, and flight officers. We also change the wording slightly to 
make i t  clear that the various punishn~ents, such as admonition, repri- 
mand, withholding of privileges, extra fatigue, or restriction may be 
conibiiled in any one case. We have had some difficulty in interpret- 
ing the article to permit more than one of these forms of punishment. 
Since they are not of severe character in any case i t  is thought desir- 
able that any combination of them may be used. 

Now, with respect to the officer, the present article of war provides 
that in time of war or gmve public emergency a commanding officer 
of the grade of brigadier general or of higher grade may, under the 
provisions of this article, impose upon an officer of his command 
below the grade of major a forfeiture of not more than one-half of 
such officer's monthly pay for  I month. This clause was found to 
be quite useful during the war because it provided a means of avoid- 
ing trials of officers. Trials of officers, from the standpoint of the 
standing of the officer, his dignity and his authority, are undesirable. 
Furthermore, trials are c~unbersome and complicated. It has been 
possible to bring the officer to trial only before a general court martial. 
Under,this clause of article 104 substantial punishment, by depriving 
an officer of half of his pay for 1 month, was fonnd to  be quite feasible, 
simple, and effective. I t  did not particularly prejudice the officer's 
standing, but i t  was punishment in  a place where the officer felt it. 
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It was so useful that i t  was thought proper to expand its provisions 
up to the grade of colonel, to include warrant officers and flight officers, 
and to extend the amount of authorized forfeitures up to one-half 
pay for 3 months. 

Mr. ELSTON. I assume any action taken under this section against 
an officer would be noted in his record? 

General HOOVER. It is noted in his record; yes, sir. Incidentally, 
i t  may become a very serious thing for the officer. I f  he is in jeopardy 
of reclassification or if he is subsequently tried by court martial, the 
fact that he has been punished under article of war 104 definitely 
militates against him. 

It may be noted that, except for providing for combinatioils of 
punishments, there is no extension of the powers of disciplinary pml- 
ishment with respect to enlisted personnel. 

The article provides that the imposition of punishnzent shall not 
be a bar to trial by court martial for a serious offense growing out of 
the same act or omission. That is to say, if an officer should drive his 
automobile in excess of the speed limit, thereby subjecting himself to 
punishment under the one hundred and fourth article of war for a 
disorder, and in so driving he should culpably run over and kill a man 
and thereby become guilty of manslaughter, the imposition of punish- 
ment under this article for driving in  excess of the speed limit would 
not be a bar on trial for the manslaughter. We have clarified the 
language in this connection somewhat to make it clearer that the im- 
position of punishment under this article will not be a bar to trial 
for a serious crime or offense growing out of the same act or omission. 

Mr. ELSTON. General, the cliscipliilary powers that are given t .  the 
commanding officer under article 104 are in addition to such prosecu- 
tion as may take place before a summary court martial. 

General HOOVER. For a serious offense; yes, sir. 
Mr. ELSTON. SO that you have four methods of punishnzent in the 

military service: General court martial, special court martial, sum- 
mary court martial, and the disciplinary punishment that may be 
imposed under article 104. 

General HOOVER. That is correct. 
Article of war 108, relating to separation of soldiers from the serv- 

ice, is changed in terminology to eliminate some archaic provisions 
and to confornl to the method of prescribing the manner and type of 
dischar e which is now followed and has been followed for many 
yews. $hat iq to say, the administrative discharge-the form of it, 
the time at which i t  is given-is to be prescribed by War Department 
regulations. There is no change in substance. 

Mr. ELSTON. For the record what types of separation may take place 
other than dismissal from the service by dishonorable discharge, blue 
discharge, expiration of term of enlistment, or bacl-conduct discharge? 

General HOOVER. There might be a discharge for the convenience 
of the Government, discharge for minority, discharge for physical 
discrualifications, discharge for dependency, and the like. I may say, 
alsq the changes in article 108 expressly authorize the bad-conduct 
discharge by a special court martial. Without the change, the special 
court martial would be prohibited from adjudging the discharge in 
any form. 



The article of war 110, which relates to the reading and explana- 
tion to enlisted men of the Articles of War, we have added a require- 
ment for reading article 24, which relates to self-incriininatioa, and 
article 28, which includes definitions of desertion in certain cases; 
that is, absence without leave with intent to avoid hazardons duty or  
shirk important service. We also add article 121 relating to the right 
to complain to superior autlloi*itg of wrongs. The present article 110 
provides that certain articles enumerated therein be read and ex- 
plained. We have substituted the disjunctive, providing that  the 
articles will be read or  explained, this with the thought that  the ex- 
planation that  the enlisted man gets is ordinarily an idle thing. 
That  is, it is often made by a junior officer who is more apt  to confuse 
than to clarify in  explaining the articles. It was thought that if it 
were definitely provided that the articles should be read or explained 
carefully, the explanations would be attempted only by someone who 
knew how to explain them. The  resnlt n-odd be that  the enlisted 
man would be placed in a better position. 

We have alsogrovided that  a text of the Articles of War  and of 
the Manual for ourts Martial shall be available to any soldier upon 
his request. 

M. Ijaoons. Now, General, would there be any way of posting those 
articles ? 

General HOOVER. Yes, s ir ;  that  is one way it could be done. 
Mr. BROOKS. Are there any provisions for posting them? 
General HOOVER. It is contemplated that  something along that  line 

would be required by the manual. 
Mr. BROOKS. I remember my service in the Army, which has been 

many years ago, but I never recall seeing the Articles of War  or  
having them explained to me or in any way having any knqwledge 
of them, save hearsay. I t  seems to me i t  might go to eliminating 
some offenses, if they were published in  such a way that  men could 
see them. 

General H o o v ~ ~ .  That  was the object of the addition of this clause. 
We feel that  the present acquaintance of the average enlisted man 
with ihc Articles of War is perfunctory, to say the least. 

Mr. BROOKS. Yes. 
General HOOVER. R e  really doesn't understand them. Anything 

we can do to bring them home to them me feel ought to be done. 
The change in article 116, provides that  the powers of an assistant 

trial judge advocate or an  assistant defense counsel of a general or  
special court martial shall be those of the trial judge advocate or the 
defense counsel. The present clause applies only to general courts 
martial, and we ask that it be amended to include special courts 
martial also. The onlission of the word "special" in  the present 
article was perhaps an  inadvertence. 

Article 117, relating to the removal of civil suits to the United States 
civil courts in certain cases has been modified, with an attempt to  
clarify the language, without change in  substance i11 any regard. 
Reference to an act of Congress approved March 3, 1911, is not a 
modern reference and has been eliminated. We are providing tha t  
the removal shall be in the manner prescribed by law. 

Mr. ELSTON. This, of course, could not enlarge the jurisdiction of 
the civil courts ? 

I 



General HOOVER. It is not intended to enlarge the jurisdiction or 
change the nlethods of procedure in  any respect. 

Mr. ELSTON. 111 other words, if the court has a rule that suits under 
a certain amount shall not be entertained, this mould not change that 
rule ? 

General HOOVER. This would not change the present effect of the 
article in any way. The  typical case arising under this article is 
where a soldier whde on guard duty shoots and kills a man, perhaps 
off a military reservation, a t  a place where the State c o ~ ~ r t s  have juris- 
diction. The  State court seizes him and proceeds with a honlicide 
trial. This article gives the soldier a right to contencl that what he 
did was under color of his authority as a soldier aild that because his 
act involved the performance of a duty under the laws of the United 
States he has a right to have the cause taken into the courts of' the 
United States as distinguished from the courts of the State. 

Mr. BROOKS. But  you say the court must otherwise have jurisdiction 
to handle that  type of case? 

General HOOVER. Oh, yes. 
Mr. B ~ o o n s .  So  that a soldier who was charged with embezzlement 

and claimed that the transaction was under color of his authority as a 
soldier, if the sum was under $3,000-isn't that the limit now, in trial 
by Federal courts- 

General HOOVER. I f  I have given that impression- 
Mr. B ~ o o n s .  They would not have jurisdiction. 
General HOOVER. 1-should like to correct that. I believe that  any 

cause may be taken under this article into the appropriate Federal 
court having jurisdiction of the person, regardless of other limitations 
as t o  jurisdiction. 

Mr. BROOKS. The test is whether or  not he is in the uniform of a 
soldier and whether i t  is under color of his authority? 

General HOOVER. I SO understand it, yes, sir. 
Some changes are made in article 121, relating to complaints of 

wrongs. They are changes in terminology only. The present article 
provides that  complaints may be made to the general commanding in  
the locality. This is an archaic description, and we have substituted a 
clause providing that the complaint may be made to the officer eser- 
cising general court-martial jurisdiction over the person against 
whom the complaint is made. - T h e  change follows the procedure 
actually followed in such cases a t  the present time. 

Our  section 44 of the bill provides that  the amendments shall 
become effective on the 1st clay of the fourth calendar month afler 
approval of this act. I am not sure that  that  gives us time enough. 
The object of i t  is to give us time to prepare changes in the Manual 
for Courts Martial, to publish the book, and get the Army acquainted 
with the changes before the act actually goes into effect. 

Section 45 carries a clause similar to one included in the present 
articles which provides that  offenses coinmittecl before the changes 
in the Articles of War  become effective may be prosecuted in the 
same manner as if the act had not been passed. 

Mr. Chairman, I believe that  concludes consideration of all of 
the provisions of the bill. 

Mr. ELSTON. General, I believe that section 45 might need a little 
clarification. Does this section'mean that  any person who may have 



heretofore conmitted an offense, which offense has not been tried, 
shall receive all the benefits under this act ? 

General HOOVER. As f a r  as the conviction of the offense, yes. H e  
would receive the benefits of such clmlges in the appellate procedure 
as are made, but we would authorize his conviction of the offeme as 
now defined and punishnlent for the ofFense as now authorized, a1- 
though this act may change the character of the offense. An illus- 
tration W O L I ~ C ~  be on 0111' embezzleinent and larceny changes. I f  a 
lnan shoulcl coinnlit an embezzlement as clenounced under the present 
Articles of War  and we should commence prosecution for  embezzle- 
ment before the aniendnients took effect, the prosecution could be 
carried to conclusion on the basis of u conviction of and indictment 
for embezzlement regardless of the terms of this act. 

It is my understanding that  i t  would not deprive any person of 
m y  of the procedural benefits that  might take effect upon the enact- 
ment of the amendments, if the procedural steps were to be taken 
after the effective date of the enactment. 

Mr. B~oorrs. Now, General, if some change in this act is so con- 
strued as to make some act previously a crime no longer a crime, that  
would not be construed according to the way you have explained it, 
would i t  2 

General HOOVER. Yes, sir. 
Mr. BROOKS. Wouldn't this be a legislative pardon, when we change 

the offense? 
General Hoown. I think the effect of this clause will be to prevent 

the legislative pardon. 
Mr. BROOKS. So that  even though under this new act a set of cir- 

cumstances would no longer be an offense punishable as a crime, a 
soldier could still be punished for  a cfime? 

General HOOTTR. Yes, sir. 
Mr. BROOKS. Wouldn't i t  be preferable to change this previous 

section in reference t o  the date the act should become effective, so 
as to put it s i y  on the 1st day of the next year and not have these 
circumstances arise that  way? 

General HOOVER. It could very properly be extended to any time 
that you think proper. Four nlonths is a little short. 

Mr. BROOKS. I mean some distant date, so yon could dispose of these 
cases and you wou1dn7t be trying a man for  a set of circumstances 
which are no longer a crime under the new law. 

General HOOVER. I think, for example, if i t  were put  into effect after 
the sixth calendar month, it would as a practical matter permit the 
disposition of those cases. 

Mr. ELSTON. I just don't feel that  it is clear enough yet, that  all 
persons who may have committed an  offense but who have not been 
tried a t  the time this act was passed are entitled to  all the benefits - 
under the act. 

General Hoovm. We have't said that  expressly, sir. 
Mr. ELSTON. I appreciate that  we should adhere strictly to the 

ex post facto rule, that  you can't increase a penalty. 
General HOOVER. Yes, sir. 
Mr. ELSTON. O r  you can't t ry a person for  an offense that  was not 

an offense when it mas committed. 
General HOOVER. Yes, sir. 

C - 



Mr. ELSTON. But as to benefits I believe we ought to make it clear . 
that any person, whether his act was committed before this act was 
passed or not, should receive the advantages of this act. 

General HOOVER. I think he should receive procedural benefits. I 
am not sure, Mr. Elston, that  he should receive the benefit of a change 
in the nature of the offense. 

Mr. ELSTON. Well, isn't i t  a general principle of law that  if a 
person commits an offense and before he is tried the punishment is 
reduced, he gets the benefit of tlie reduction, but would not be changed 
~ i t h  any increase in  penalty. 

General HOOVER. I am sure that  he could not be changed with any 
increase in penalty. The object of this clause is to make i t  clear that  
the present penalties would apply in that case. I think we have an  
illustration in our amendments of article 92, with our murder penal- 
ties. For  the purpose of avoiding confusion it seems to me that  a 
man who is tried for murder under the present article, before these 
amendments become effective, ought to be punished as provided by 
the previous act. That  was the act in effect when he committed the 
offense. We are not adding to his punishment, but we are not taking 
anything away from it. It seems to me i t  is a better result to leave 
him subject to the penalties in effect when h e  committed the act. 
That  is a matter of legislative policy, of course. 

Mr. BROOKS. Don't you think, General, as a matter of practice, if 
a man is convicted under a law that  we repeal the Executive is going 
to ive him a pardon ? 

8 a e r a l  HOOVER. I think so. 
Mr. BROOKS. That  is customary. 
General HOOVER. Oh. ves. 
Mr. BROOKS. NOW, i f  k e  change the nature of a crime so that  the 

man would no longer be guilty of that type of crime, then in effect 
we give him a legislative pardon? 

Now, if we change the offense to lessen the punishment, we are 
to that  extent making i t  a less serious crime. 

General HOOVER. I think from the standpoint of punishment and 
si clemency you are entirely correct, that  we would adjust the punish- 
ment to the latest expression of views by the Congress, but the thought 
with this article is that i t  malres for certainty and avoids confusion. 
It settles the situation from the legal standpoint. 

1 do not believe that  we have, by the amendment, made any act not 
P, crime,.which is a crime under the present articles. We have changed 
tlie nomenclnture with respect to embezzlenlent and larceny and we 
have changed the punishment authorized in the case of murder and 
cape, but I do not believe there is any case in which a crime is now 
defined by the articles which will not also be so defined under the 
amendments. 

Mr. ELSTON. Don't you think a person who is charged with murder 
or rape and who has not been tried when this act becomes effective 
should receive the benefits under article 92 as amended? 

General HOOVER. I do not believe that he should, as fa r  as his legal 
g u ~ l t  and his legal amenability to punisllment are concerned. The 
whole transaction should be governed by law in effect when he  com- 
mitted the offense. 

Mr. ELSTON. Well, you might send a person to death who would 
not be sent to de&h after this act was passed. 



General HOOVER. I think that from the legal standpoint that is a 
correct legislative principle. I think that administratively i t  would 
be extremely bad policy and that we would never do it. That is to say, 
in a murder case, if we thought that premeditation were not proved 
we would reduce the penalty accordingly, but do it as a matter of 
clemency rather than as a matter of legal limitation. 

Mr. BRGOHS. The other day, you explained the matter of premed] 
tation and you made some reference to the fact that that might be 
lacking as a quality of the offense under certain circnmstances. For 
instance, a person, as Mr. Elston indicated a while ago in his questions, 
charged with rape might in attempting the crime commit murder. 
Well, the quality of premeditation would carry with i t  into any crime 
committed, w ouldn7t it ? 

General HOOVER. I s h o ~ ~ l d  think in that particular case you probably 
would have premeditation. 

Mr. BROOKS. I n  other words, isn't i t  the rule that a person presumes 
a natural result in his actions? 

General HOOVER. That is the theory, as I understand it. I f  the 
murder is the probahle result to be expected from the way the rape 
is committed, the murder is premeditated. 

Mr. BROOKS. If  you shot a t  a man intending jnst to wound him, but 
he dies, vhy i t  carries with i t  premedit a t '  1011. 

General HOOVER. Yes, sir. A case not involving premeclitattion 
might be one in which there is a quarrel or a dispute but no legal 
provocation for shooting, but one /of the men on the spur of the 
moment in actual anger or passion shoots and kills his opponent. The 
element of premeditation there just about disappears. 

Mr. BROOKS. Yes. 
General H 3 0 m ~ .  He acted intentionally, but he never planned the 

thing. It was never premeditated. 
Mr. BROOKS. Unless that is under what some jurisdictions would 'be 

called manslaughter. Some jurisdictions call i t  second degree murder, 
I believe it is. ' 

General HOOVER. Yes, sir; manslaughter if prompted by legal 
provoc a t '  ]on. 

Mr. BROOKS. Where there is no intention. It is in the heat of pas- 
sion. There is no premeditation. 

Gsneral HOOVER. Yes, sir. 
Mr. ELSTON. I think you will find that while the general rule is 

that the person is presumed to intend the natural, reasonable, and 
probable consequence of his voluntary acts, an intent to kill may be 
inferred from the nature of his act. You do not in any case illfel 
premeditation. 

General HOOVER. I think that is correct, sir. An inference of pre- 
meditation would require a basis in facts proved. 

Mr. ELSTON. General, I want to thank you on behalf of the commit- 
tee for your very excellent statement, which I am sure will be helpful 
to every Member of Congress who is interested in this subject. 

Now, General Green, do you have anything to add? 
Genernl GREEN. Nothing further ; no, sir. 
Mr. ELSTON. I believe our next witness is Colonel ~ d b e r t s .  1s 

Colonel Roberts here ? 
Mr. ROBERTS. Yes, sir. 



I am the senior 
this city, in the 

Mr. ELSTON.  YOU^ name is William A. Roberts ? 
Mr. ROBERTS. Yes, sir; I am William A. Roberts. 

mrtner of the law firm of Roberts & McInnis, of 
kransportation Building. 

Mr. ELSTON. And you appear here this morning in what capacity? 
X i . .  ROBERTS. I am and have been for 2 years the chairman of the 

policy committee of AMVETS, and I appear for AMVETS with the 
authority of both the convention and the executive committee, as well 
as the national coniinander. 

Mr. ELSTON. Colonel, we will be very glad to have your statement. 
Mr. ROBERTS. I have a prepared statement, which is fairly short. 

STATEMENT OF WILLIAM A. ROBERTS, CHAIRMAN, POLICY 
COMMITTEE, AMVETS 

Mr. R.OBEKTS. 1. AMVETS approves in principle and purpose H. R. 
9575 and urges its prompt consideration and adoption with certain 
amendments, 

- 

2. At  its annual coilvention held in St. Louis in November 1946, 
the assembled delegates of AMVETS unanimously approved cqm- 
xnittee reports recommending, among other things, the following : 

(a) The immediate revisloll of the judicial system of the United 
States armed forces so that the review of the action of courts martial 
should not take place through coinmalid channels or under their 
control but through a separate legal channel. 

( b )  That there be established a separate corps of officers and 
edisted personnel of legal training and experience qualified for 
service in  the investigation, prosecution, determination, and defense 
of criminal actions against personnel of the armed forces and that 
such corps be developed and trained in times of peace for assignment 
in the peacetime armed forces on temporary or permanent duty and 
for use in times of war. 

(c) That provision be made for service of enlisted personnel in 
all positions on all courts engaged in the trial of enlisted personnel in 
the discretion of the appointing authority or mandatory to the extent 
of one-third of the court a t  the request of the accused. 

(d) That the confinement of personnel of the urmeci forces beyond 
10 days without the presentation of fully investigated charges, except 
only during combat emergencies, be a punishable offense. 

(e)  That all records of all cases tried by court martial be reviewed 
by the Judge Advocate General of the appropriate service or his 
authorized representatives with power to approve, disapprove, re-. 
vise, amend, or suspend any court-martial sentence without increasing 
its penalty, and with power to direct the execution thereof by the 
appropriate commander in the field. 

3. It would be consistent with the policy of AMVETS if there were 
established for the armed forces a single final appellate court sub- 
ordinate only to the clemency of the President, with final jurisclictiol\ 
to review the records of the proceedings of courts martial from any 
of the armed servjces. Such court should consist of leg?.~lly trained 
and qualified members, not necessarily from the arnled forces, whose 
tenure of office should be for life and whose procedure and compensa- 
tion would be substailtially the cqui~alent of United States court of 
~ppeals.  
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The ainendelneiits which AMVETS would recommend in H. R. 2575 
would be consistent with above statements of principle and otherwise 
JJWLII~ be directed toward the elimination from tlie bill of optional 

and limitatjons which might in  practice permit a com- 
manding officer in his discretion to avoid the remedial features of the 
legislation. 

Review of all of the reports of oficial and unofficial bodies who have 
stucliecl the deficiencies of the system of military justice make i t  clear 

, that the principal deficiencies are in the execution of existing laws 
and regulations. AMVETS is, therefore, of the opinion that  i t  would 
be futile t o  enact remedial legislation unless Congress provides the 
funds and the machinery for the training and assignment of qualified 
personnel to administer the laws. It is further our opinion that the 
initial organization and the adoption of implementing regulations 
should be undertaken by the armed forces with the advice and 
assistance of a congressionally designated board of civilian advisers 
qualified with legal a i d  military experience and representative of the 
principal veterans' organizatioi~s. 

Those are coessential features of our comment on the bill. We feel, 
however, that the bill itself does not completely cover the needs and 
re uireinents for modification. 

%or example, the bill is directed primarily a t  the system of mili- 
tary justice in the United States Anny. All through our conferences, 
:~nd of the numerous subcommittees, i t  was e q ~ d l y  app?rent tliat as 
~nuch and more remedial action was reqnired in connection with the 
NRYY. The same is true, of course, of the rather newer organization 
of the Air Forces. 

Now, there is nothing particularly novel in the presentation of 
ANVETS,  except perhaps the suggestion that  the ultimate court of 
review should be one which is not under anv command influence and 
which has clignity similar to tliat of the ~ L i t e d  States court of ap- 
peals, with tenure for  life. 

- 

The proposals of H. R. 2575 for the equivalent of a boarcl under the 
jurisdiction of a military officer, with provision for temporary service 
on that board, do not seem to us to be adequate. 

I think i t  is fair to say in norinal times when there is no great 
public interest, the inclination, if you must use general officers for 
such a board, is to take general officers, as well as others, who are not 
qualified for coinmai~cl functions or for  administrative functions, and 
who are not necessarily qualified to represent either the best of the 
command channel or the best of judicial action. 

Furthermore, all such officers are and must be, in spite of their 
native character, aware of tlie opinion and influence of the com'mand 
cliannel when they return to other duties or  in  regard to privileges 
or  sulosequeat assignment. 

I We think, in studying the history of review of court-martial ac- 
tion, that  the two things which have caused failure in review, froni 
the point of view of the accused, have been tlie influeilce of the corn- 
manding officer, where he appoints, controls, and sometinies repn- 
inands the c o u r t t h a t  is an old story to this committee, they have 
heard i t  frequently; and, secondly, the tendency in  all military chan- 
nels, which is always unsatisfactory to the civilian lawyer, for each 
reviewing channel to be extremely reluctant to find any flaw or fault 
in the action of the prior reviewing channel or  of any court. I t  is 



an  uphill fight to obtain consideration de novo. When there are a 
great many cases pending for review and the staff is inadequate ancl 
the facilities are limited, there is an increased tendency to merely 
confirm that  which has gone before without any fresh consicleration, 
even though i t  be upon the record. 

With regard to the recommendation, which came in many forms 
from m m y  sources, in  AMVETS and without AMVETS, of some 
imperative requirement that proper charges be made, with manda- 
tory investigation, and presented to the accusecl within a very short 
time within his confinement, there is of course a wealth of experience. 
1 personally have had experience in that  connection, of an enlisted 
man who WAS confined and improperly so, a t  hard labor for 6 months, 
before he ever was served with any charges whatsoever except the 
most general char-ges. H e  mas then only served with charges when, 
a t  the risk approx~mating insuborclination I niacle a personal demand 
as defeiise counsel for such charges. 

I might add the con~manding olffcer in that particular instance was 
so disgruntled with the action of the court, the general court which ac- 
quitted the inan of almost all of the charges and fo~u ld  him guilty of 
only a very minor charge, and which was so apparent and so expressed, 
that  he refused to review the recorcl i n  that  case on the minor charge 
of conviction for  a period of nearly 6 nlonths more, during which time 
the man was confined in  a foreign country, with convicted persons 
for a long period of time. The recorcl was in fact not reviewed in  the 
ultimate administrative channel until much longer than 6 months. 

I have known of other instances where the action of the command 
channel in  review has been so completely turned over to the former 
prosecuting officers appointed by the cominand channel tha t  it was 
doubtful that  there was any fresh approach to the legal adequacy or  
the factual adequacy of the record. 

I might say also that  we are cognizant of the fact that in modern 
warfare a great many of the personnel are not in companies and 
battalions and regiments, or in  the equivalent combat units of the 
n a v d  forces, but are in fact assigned on detached service, administra- 
tive activities, which are becoming increasingly important. It is 
quite evident that  when masses of men are not used in combat to the 
extent they have been in the past, there is going to  be a still further 
decentralization of Army forces. 

Under such circumstances, i t  is extremely hard to hope and difficult 
to believe t,hat a coinillanding officer will be williilg to coi~tinually as- 
sign qualified legally trained men to handle disciplinary matters which 
are beyond his normal disciplinary jurisdiction. 

\ I n  practice, the difficulty is to try to keep qualified men of a rank 
and conlpensation available for the job to t ry  men for cases or even 
lo act as proseculj1l.g or defense officers on courts martial. 

Generally the prmciples of the bill ancl the report of the committee-- 
in fact the repcrt of the coininittee last year contained much of what 
I said. I: thmk the princip:~I thing is that Congress should enact 
legislation and they should remeinbar that both the Navy, the Army 
and the Air  Forces all should be covered by it. There are many in- 
stances in which i t  is entirely possible for personnel of the Army, as in 
the South Pacific theater, to be under the jurisdiction of a naval com- 
m:incler. Personnel assigned from one or the other of the services 
may well be acting with respect to the other two bralzches of the serv- 



t ice. Under such circumstances, if you attempt t o  require by generd 
regulation the assig!lnlent of qualified personnel for  purposes of exe- s 
cutlng military justice, still the commander can very easily qualify in 
his own mind his first need for a good s ~ ~ p p l y  officer or a corresponding 
need for a good clef ense attorney and he can easily reconcile under such 
circumstances the assignment of an  inferior officer, one without quali- 
fication or one who is completely subordinate, instead of a qualified 
oficer. 

I think that covers the basis of our testimony. As to the exact form 
of the amendments, we have read very carefully the prepared testi- 
mony of the American Legion and we think that in purpose their spe- 
cific recomniendations insofar as they go are accurate and good. 

Of course, neither plan provides an  adequately separate staff of 
legally trained personnel, heading up in a reasonably independent 
legal officer of the Army. 

1 might say-and lhis is testimony of my own; there was no specific 
action upon it-out of the convel~sations with many men on the com- 
mittees, we felt there was an  equivalent need, in effecting military 
justice-apart from the adjustment of the existing lams-for a great 
strengthening of the independence of the inspector general. I per- 
sonally would like to  see Congress establish the inspector general 
of the armed forces in somewhat the same category as the Comptroller 
General is with respect to financial matters in the civil governinent. 
I have seen a number of times when inspectors general, so-called, par- 
ticularly in the newly established arms, have been anything but com- 
pletely independent officers. I have frequently seen them consult 
with command officers as to their wishes with respect to inquiry, which 
is contrary to the purposes of the Army. 

Throughout the entire discussions, during which we were Served by 
very highly qualified officers from the Army a t  the convention and 
before-and we have had contact with a great many officers in  the 
Army-we felt that  the Army itself is thoroughly sympathetic with 
the view that changes be made, but all through the discussions we 
felt also, from even the most qualified and sympathetic officers, the 
fundamental indoctrinated belief of the Regular Army officer that  
somehow or other you get back to the fact, "How are you going to 
have discipline if you can't execute your judicial function through 
the command channel?" That  psychological obstacle will be severe 
and difficult to overcome. We think it will take an act of Congress 
to establish a separate judicial system, to overcome that  resistance. 

Mr. ELSTON. Don't YOU think the matter would be largely taken 
care of if court-martial judges were appointed directly by the Judge 
Advocate General, rather than by any commanding officer? - 

Mr. ROBERTS. Appointed and designated for a particular court 
martial ? 

Mr. ELSTON. Yes. 
Mr. ROBERTS. I think it would, if you had  an adequate corps, but 

the tendency of course in any specialized corps is to limit the promo- 
tion, to limit the number of available grades, and to make i t  unpopular. 

Therefore, I would assume that unless Congress set up a very 
rigid requirement, as a practical matter you woulcl find that there 
would be insufficient legally trained officers for  the Judge Advocate 
General to appoint. 



I do recognize the administrative difficulty in the field,.particularly 
in small islands or in scattered Territorial possessions, in which we 
may well fight again, where there are small units and relatively un- 
skilled copniand officers, of obtaming officers who are designated by 
or approved in advance by the Judge Advocate General. 

Mr. ELSTON. Now, I notice that  you recommend there be a single 
final appellate court subordinate only to tlie President. 

Mr. ROBERTS. That  is correct, sir. 
Mr. ELSTON. Whose members are to serve for  life. 

I 
Mr. ROBERTS. That  is correct, sir. 
Mr. ELSTON. HOW would you have them appointed? 
Mr. ROBERTS. I think they well might be appointed by the Presi- I 

dent and have substantially tlie same characteristics as the United 
States circuit court. 

Mr. ELSTON. YOU think you mould get better judges that way than 
you would if the board were set up 111 the Juclge Advocate General's 
Department ? 

Mr. ROBERTS. I am absolutely certain of that. I have no doubts 
about that whatsoever. Whenever there is intense public interest 
or whenever there is a major problem I would expect the Judge 
Advocate General and the Chief of Staff to see to it that  men of 
caliber were appointed, but i t  is a very short time that  such dnties 
either become desirable because of the fixed position of that boarcl 
znd are available for political consiclerations or before more am- 
bitious officers seek to get away from them in order to approach their 
ultimate objective. I mould think men who are appointed for the 

urpose and who would serve for life, preferably of course in the 
fargest number from the armed services, but certainly no such a re- 
str~ction, the President might appoint, within limits, men of judicial 
capacity from civil life. 

I think there is just as much need in connection with the large 
number of personnel who are involvecl in times of war a t  least in 
the armed services for  ultimate impartial judicial consicleration as 
there is in civil life. 

Mr. BROOI~S. Mr. Roberts, how do you consicler the matter of a 
uniform system of justice for  all branches of service? 

Mr. ROBERTS. I think i t  is very important. I think it is very im- 
portant that  there be a uniform system of justice for all branches 
of service because i t  is iacreasmgly clear, regarclless of other con- 
siderations, that the services must be much more closely integrated. 
They do in practice and in fact, in many aclministrative jobs other 
than direct combat positions, work together and under coinnlancl 
channels related to each other. I think the assignment of personnel, 
first started in this war, I believe, from draft  to the Navy, Army, or 
Air Force, impartially means that  a civilian soldier moving into the 
armecl forces has no choice of his arm and he ought to be entitled 
to the same basic principles of &iinistration, practices, and sys- 
tems in one arm as in the other. 

Mr. BROOICS. I n  reference to your court, yon recommend an ap- 
pellatc tenure for life. You woulcl hare that sitting here, T imagine, 
in W:~shington ? 

Mr. ROBERTS. It mould of course be approached only by :L rela- 
tively few cases. It moulcl overate on the record and therefore i t  
n~i.gl;I" well sit here in ~ a s h i n & o n .  



Mr. BROOKS. 7 1 T ~ ~ l d  you have all major crimes appealable to i t ?  
Mr. ROBERTS. I would. 
Mr. BROOKS. Even in time of war? 
Mr. ROBERTS. I would, and I wouldn't put that solely on the basis 

of the punishment because, as everybody knows many times a man is 
tried in a injnor court on a minor charge for one or two motives: 
Either to dispose of the case quickly, without a general court because 
of the administrative difficulties of a general court, or because it is 
desired to give the man protection against subsequent criminal prose- 
cution by a court havinw the power to a ply a more serious punish- f ment. I don't think i t  s%ould turn entire y on punishment. It prob- 
ably should be specified as to offenses as well as the punishment. 

Mr. BROOICS. Of course, me permitted by act tlie handlin of certain 
cases overseas, I mean capital cases, during time of war, an 8 I am glad 
to say that the War Department has ceased to use that act, for a long 
time. You would not be in favor of continuing that, would you? 

Mr. ROBERTS. Of the assignment of f ind jurisdiction overseas? 
Mr. BROOKS. Yes. 
Mr. ROBERTS. I think i t  always was subject to ultimate Executive 

cleniency in the proper cases, wasn't i t ?  
Mr. BROOKS. TO the President. 
Mr. ROBERTS. Yes, and i t  is only by he divesting himself of his 

authority that such can occur. I don't know of any instance-maybe 
there are some but I have never heard of any ins tance in  which the 
safety of the country was impaired by the preservation of ultimate 
recourse to tlie President where capital cases were involved. 

Mr. BROOKS. That is all, Mr. Chairman. 
Mr. ELSTON. That is all, Colonel Roberts. Thank you very much 

for' your statement. 
Mr. ROBERTS. Yes, sir. 
Mr. ELSTON. Anything f nrther, Mr. Smart? 
Mr. SMART. I would like to say for the record that I have received 

two communications, one from the New York County Lawyers Asso- 
ciation which was represented before the committee by Mr. George 
Spiegelberg and the other from the War Veterans7 Bar Association 
which mas represented by Mr. Arthur E. Farmer. Both of those 
communicatioils contained suggested amendments to H. R. 2575. 
Rather than to increase the voluminous record, I would just like the 
record to show that those communications have been received and 
will be considered by the committee when it goes into executive session 
for amendments. 

Mr. E~srnN.  The record may so show and statements will be con- 
sidered in executive session. 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE NO. 11, LEGAL, 
Fm'dc~y, April 25,1947. 

The subcommittee met at 10 a. m., Hon. Charles H. Elston (chair- 
man) presiding. 

MR. ELSTON. Mr. Secretary, when you were before the committee a 
few clays ago, I believe we adjourned before you had completed your 
statenlent. 



Mr. ROYALL. Yes, sir. 
Mr. ELSTON. SO at  this time we will be glad t:, hex-  From you again. 
Mr. ROYALL. Thank you, Mr. Chairman, very much. 
I have followed a summary of the testimony that  had been given 

before the conmiittee, and I would like to address myself primarily 
to four matters oP importance as to which there is a possible difference 
of opinion. 

W e  are not seeliing in this case primarily t o  oppose or to favor the 
bill which the Rouse Militarv Affairs Committee worked on and which 
Mr. Durham introduced no; are we seeking primarily to oppose or 
to favor the Anlerican Bar  Association report itself or  any other sug- 
gestions. We are just trying to get a solution which we think is the 
best for the Army and its members. I am sure the committee has 
exactly the same point of view. The changes we are proposing in this 
bill are pretty radical changes, the most radlcal changes that  have been 
made in the court-martial system since the system was first started. 
We don't make any apology for making the changes radical. However, 
as we all know in case of any change in judicial procedures, we have 
to move with a certain amount of caution ancl to bear in mind all the 
considerations which affect any particular question. 

The four things which seem to me to require a little additional dis- 
cussion are, first, the matter of removing the courts martial ancl the 
Judge Advocate General's Department from the chain of command; 
second, the question of a separate promotion list; third, the question 
of enlisted men on the courts; and, fourth, the question of whether the 
~ r e l i m i n a r ~  investigation should be mandatory. 

Some others may suggest themselves to the committee. After I com- 
plete a brief preliminary statement, I would like any such called to 
nly attention. 

On the question of prelinzinary investigation-I am not taking these 
questions up quite in  the order I ave them-we follof the American 
Bar  Association report exactly. %e have provision for requiring a 
prelinlinary investigation. The only issue is whether i t  should be 
made jurisdictional. The feeling we have was partially stated by me 
before. First, we believe i t  more analogous to the civil court pro- 
cedure not to make i t  jurisdictional. l h e n  we feel that if a man 
is convicted on eviclence produced in court and his guilt is proven, 
i t  is really nothing more than a technicality to go back and say, 
"He is guilty, but the case wasn't investigated enough in the first 
instance". The investigation itself cannot affect the evidence pro- 
duced a t  the trial. The accused still has a chance to put up his 
defense, and under our suggestions made here he has an equal 
power with the prosecution to provide the evidence for his defense. 

We would like to get away from technicalities. The one advantage 
of the court-martial system over the civil system which stands out 
most, is the lack of purely technical legal queslions that can be 
raised, and that is the reason I feel-and the American Bar  Associa- 
tion committee a t  least implied-that the court-martial system-even 
as i t  is-gives substantial justice-does better than civil courts. This 
is all I want to say about that. I think i t  worth the committee's 
reexamination and close-examination to see if we can't leave prelimi- 
nary examination as a requirement, but not make it a technical ground 
on appeal. 



Now, as to the enlisted men on courts, your own hearings have 
shown a difference of opinion. They have corroborated to some ex- 
tent what the American Bar  Association found, that  there were a 
considerable number of enlisted men who feel they shouldn't be 
on the courts. You perhaps heard more of them state that  thought 
they should be. The reason for  the opposition is that  a great many 
of enlisted men woulcl rather be tried by officers and havet 
more confidence in them because on the average officers are the mpre 
experienced, particularly under our competitive system of selecting 
officers. It doesn't mean that  there are not excellent enlisted 
men. It doesn't mean that  there are not  officers who are un- 
qualified. But  on the average you get a more experienced court 
if you have it composed of officers. I f  it were permissive with the 
enlisted man-that is, if he had the option-in many instances he 
would feel that  he would be reflecting on himself if he did not ask 
enlisted men to serve and might feel that  his failure to ask for enlisted 
men would militate against him in  the trial. What  we really need is 
the most experienced men we can get on the courts. We need a system 
which will provide on the average the most capable men. 

We will provide by regulation for  enlisted men to serve, but 
we don't want i t  frozen in the statute. There might be instances in  
actual operation, particularly in  war and with isolated units, where 
i t  would be difficult to  get competent enlisted men, unless you get them 
from a man's own company, which I don't think anyone wants to 
do. We might find in  the future that  enlisted men on courts would 
create divisions and feelings between enlisted men and oficers in  the 
same court and might militate against the needed discipline. I am 
in favor of trying enlisted men on courts. 

I always have been in favor of trying it. I was originally in  favor 
of making i t  mandatory, but I believe that  to make it permissive and 
to provide for  it by regulation and to  give us a chance if i t  proves 
unsuccessful to modify i t  or change it, would from an over-all Army 
standpoint be the best solution. That  is the opinion that the American 
Bar Association, after its many hearings, also reached. On that  ques- 
tion General Collins, who will follow me, will have some views, per- 
haps, because that  is one of the features of this matter that is tied in 
with the importance of discipline and command authority. 

Now, on the question of a separate promotion list, which is closely 
related to the importance and influence that  is to be given to the Judge 
Advocate General's Department, you know that  i n  our personnel bill, 
which will come before another subcommittee, we seek not only an 
increase in the relative size of the Judge Advocate General's Depart- 
ment, but also t o  weight the promotion list of the J A G  by 3 years, 
which will give them some advantage because of their technical train- 
ing. 

The only people that mill have a separate promotion list will be the 
medical and chaplains organizations. They differ from the J A G  in 
this respect, that they are not mutually transferable with the other 
elements of the Army, while in the case of the J A G  we have officers 
transferred from the line into J A G  and we have had a number of 
instances of officers transferred from the J A G  back into the line. That  
circumstance and the desirability of having an over-all and single 

, promotion system from the standpoint of morale leads us to believe 
that  a separate list would not be advisable. 
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This is a long-time fight in the Army. Every time me appoint a 
committee to investigate any feature of Army administration, they 
come up, it seems, with a snggestio~i that that particular function be 
divorced from command. We had a study of food. They wanted to 
keep the food officers independent of the commanding officer. We had 
a study of morale services. They wanted to make that independent of - 

the comnland officers. Even the Medical Corps, which has a separate 
promotion list, wants to be independent. Well, you just can't run an 
Army that way. You have got to give the commanding officer author- 
ity, if you are going to charge,him with responsibihty. That is a 
question that General Collins will deal with also. 

Now, the final question is the general one of how far we are going 
to divorce the Judge Advocate General from the chain of command. 
We have gone terribly far  in this bill. We have gone further than the 
command officers who have had experience in the field wanted to go. 
We have pushed to the limit the question of the matter of inde- 
pendence. 

I would like to review briefly what we have done. We have given 
the Judge Advocate General the right to assign his officers. We have 
given the field judge advocate officers direct communication with the 
Judge Advocate General. We have given the Judge Advocate Gen- . 
era1 specific duty and authority to make field inspections in the various 
coinmmds. We have provided, or me will provide by regulation, that 
the staff judge advocates shall have direct communication with the 
commanding officer, so it won't have to go through G-1 or any inter- 
vening offcer. This in practice means that except in the case of an 
obstreperous and unreasonable judge advocate officer, the commanding 
officer will rely on the judge advocate. The judge advocate has direct 
communication with his cominanding officer. He is assigned from 
Washington. He had additional authority, n7hich I d l  give you in a 
moment. 

Now, then,. in addition to that, we have given the judge advocate 
officers additional authority in the trial of cases. The law member 
must be a JAG officer, or an officer selected from the list prepared by 
the JAG where a JAG oficer is not available. The law member is 
given considerably more power, more like presiding judge in a civil 
court. The trial judge advocate and the defense counsel will nominally 
be JAG officers or officers from a list prepared by the Judge Advocate 
General. There will be instances where that would be impractical in 
the field, but in no event will the trial judge advocate be a lawyer of 
that type and the defense counsel not one. 

I n  the appellate procedure we have given a great deal additional 
power to the Judge Advocate General's Department: To confirm all 
general court cases; to pass on all dishonorable or bad conduct dis- 
charges of special as well as general cou~ts, the Judge Advocate Gen- 
eral or his direct agent reviews all dishonorable and bad-conduct dis- 
charges of general and special courts ; the Judge Advocate General is 
given the authority to weigh the evidence; he is given the authority to 
mitigate, rescind, or suspend sentences; he is given the authority to 
direct rehearings in a discretionary manner; he is given the authority 
to grant new trials; and the Judicial Council is created, giving him a 
broad confirming authority. The Juclge Advocate General and his 
appellate people have more authority than any appellate court that I 



know in  civil life. Those things are necessary, we thonght-though 
they go pretty far-to prevent a t  an earlier stage inequities and in- 
equalities. 

Now, in another important respect we have protected the sanctity 
of the court. We have provided by our bill against the coercion o r  in- 
fluence of t,he court. We intend to provide by regulation spelling that 
out a little more j11 detail. We abolish in our manual the present pro- 
cedure of stating nonconcurrence with the finding of not guilty. 

We will provide specifically for the court to exercise its own judg- 
ment on what is fair and right and not give a maximum sentence hop- 
inw i t  will be corrected later. 

Flrose arc important tlliirgs. There is a little difference between 
our bill and the D~wllam bill on this question of influence. We h v e  
off'ered it in 1-ather general language. i n t end i i~ ,~  to m . 1 ~  i t  more spe- 
cific in regulation:;. Mi.. D~u.llnm's bill spclls it (jut,. IT2 doilri care 
about that one way or the other, As  a matter of fact, i t  is perfectly 
satisfactory to take the language of the Dnrhani bill-1 believe it is 
10y2--and spell i t  O L I ~  in the statute, because our intention is to pre- 
vent- coercion. 

Now, this qnestion of command is a qnestion -\~llich field com- 
manders are better qualified to spe:ik oil than I am. My ollly expe- 
rience as a combat t,roop cominander was as a first lieutenant a i d  for 
a while a battery conlinander of artillery in t.he first war. We didn't 
have judge advocates i n  my battery. Bu t  the higher commanders 
who have fought this war are entitled to have their opinion considered 
not only by me, but by your committee, and I am sure the committee 
feels the same way. 

General Colli~ls, who served in both the Pacific ancl the European 
(;heaters, and who was the commander of the Seventh Corps under 
General Bradley, will follow me in  a moment,, and give yon the views. 
not only of himself but. of the combat commailders as a whole on this 
question of command. 

I n  concluding I want t,o say? for  whatever it may be worth to the 
committee, I have recently wrltteii an  article for the Viiginia Law . 
Review, which was requested nlonths ago-I t,ried to delay i t  until 
this bill was determined, but couldn't-and this article in  the Virginia 
Law Review states pretty full -the views of the War  Department and 
my personal views on those matters. I f  a t  any time i t  would be of 
any service to the committee, I will be glad to give j70u a copy, even 
though it hasn't been actmlly published and won't be for a month 
or so. 

I want to say, finally, I think the American Bar  Association Com- 
inittee was eiltlrely correct in making the statement, which I gave 
you before : 

The A r n ~ y  system of justice in general and a s  written in the books is a good 
one. I t  is excellent in theory and designed to secure swift and sure justice. 
The innocent a re  almost never convicted and the guilty seldom acquitted. 

I f  we give effect to the restoration and to the action in  the initial 
clemency review, there cannot be any doubt that the War Depart- 
ment's dealing with civil type cases is as merciful as a similar dis- 
position i n  the civil courts; nor can there be any question tha t  in  
military type cases this is the most merciful system of military justice 
we have ever administered. 



The approach to this l~roblem, i t  seems to me, is importapt. W e  
cannot follow every vagary of the n1an who says, "There ought to 
be a law." Those of you g-entlemen who served in  Stute legislatures, 
as I believe I said before to some of yoa, have learned the danger of 
amending basic statutes on a spot-to-spot basis. 011 the other hand, 
i t  would be a mistake and a most serious mistake to take the attitude 
that what is, is right and to resist changes that  are clearly indicated. 
I n  evaluating the changes that are to be made, we must not lose sight 
of the point of view of the combat commanders. They feel that  the 
Army's job is to build a fighting force and win a war. They believe 
that the men as a whole, particularly the good men, must be pi-o- 
tected. This cannot be done, they say, without discipline over the 
cowardly and the unruly. This discipline, in turn, requires ma- 
chinery for swift and effective punisl~ment of wrongdoer. W e  bslieve 
the court-martial system in  tlie past has met this situation with good 
success, that  yhi le  discipline was being- maintained, the dispensation 
of justice has been on the whole sound and fair and compared favor- 
ably with justice elsewhere. 

We do realize, with the wide experience gained in World War  11, 
we can and must make some improvement in the existing system. 

I would like you gentlemen to hear from General Collins, who will 
deal with the comnland situation principally and possibly some of 
the other matters I mentioned, and deal with them from the stand- 
point of a combat commander who has seen a great deal of actual 
and active service in World War  11. 

Mr. ELSTON. Are there any questions of the Secretary? 
Mr. BROOKS. Mr. Chairman, the other day I asked if i t  wouldn't be 

possible for  the Secretary to come back. I just wanted to ask him 
two or  three questions that  I didn't have an opportunity to ask the 
other day. I wanted to ask you about this, Mr. Secretary : 

I discussed i t  with you several weeks ago and that  is in reference 
to the repeal of the statute which authorizes in  certain capital cases 
the imposition of sentence from overseas. You are familiar with 

.that statute. What do you think of tha t?  
Mr. ROYALL. Well, we have recommended that  all death sentences 

require confirmation in this country. 
Mr. BROOKS. I understand that for some time you have been pro- 

ceeding without the use of the statute. 
Mr. ROYALL. D ~ r i n g  the war period the death sentences were con- 

firmed in the theater. Shortly after I became Under Secretary of IVar, 
almost immediately, we rescinded that provision and since some time 
in the fall of 1945, I believe, all death sentences have come back to 
this country and been presented to me for  recommendation to the 
President. My recollection is that  t h e e  cases have been actually con- 
firmed, that  is, death cases, and executed in that  period of approxi- 
mately a year and a half. 

Mr. Baoo~rs. Do you mean, Mr. Secretary, since you have started 
reviewing them here there have been three cases confirmed? 

Mr. ROYALL. Yes. I don't linow tlie exact date of execution in  
another one. 

General GREEN. Three, sir. 
Mr. ROYALL. Three is right. 
Mr. BROOKS. HOW many executions? 



Mr. ROYAI,L. I think they have all probably been executed. 
Mr. B~ooris .  What I mas ~vondering about, Mr. Secretary, was the 

executions prior lo the- 
Mr. ROYALL. There were 141 executions during the war. Now, that 

sounds like a very large number. It is, on a man-year basis, nzuch 
the smallest number of any American war. I f  we had applied the 
same rate of executions to the Union side of the Civil War-and we 
have the records in the War  Department-there would have been in . 
this war 1,450 executions instead of 141, on the same ratio. 
Mr. BROOKS. Mr. Secretary- 

Mr. EOY ILL. I11 the Mexican War  i t  would have been considerably 
greater. If 11-e ::ad r:pplid the same proportion, that we used in 
World War I, to World War  I1 there would have been 25 percent 
more in this war. 

Now, only olle of those cases was lor a:iythiiig except a ciril type 
offense. One of them was for a very flagrant case of desertion in  the 
face of the enemy. The  others were all cases of murder or rape, or  
both. They were atrocious cases. I went over the yecords of them, 
rather briefly, of course, because they had already been executed, and 
I found that no man was executed for murder or rape committed on 
a German or a Jap. They were all, with the exception of some people 
in Sicily-there was one case involving in~.~rder and rape in Sicily, a 
very atrocious case-they were all against either American personnel 
or onr allies. There was no case of an  execution for rape where the 
man charged had ever seen the woman before he raped her. There 
was no case where there was any previous acquaintance at  all. So they 
were all most flagrant types of cases. 

We have sought to deal with death sentences to some extent in 
this bill. Maybe we are getting too merciful. I don't know. We 
have permitted a discretionary punishment for rape under this 
statute, instead of making life or death mandatory for it. We 
have done the same for  murder without premeditation, which brings 
i t  more in line with the civil courts. W e  are repealing the provisions 
which would authorize in a future war the overseas commander to 
execute the sentences. The three cases which I have affirmed or  
recommended t o  the President to affirm death sentences I believe 
would be affirmed anywhere the death sentence was provided. I may 
have erred on the part  of mercy, because I have set aside I don t 
know how many, but many more than I have affirmed. 

General GREEN. That  is right. 
Mr. BROOKS. What  percentage of those executed were overseas 

executions 
Mr. ROYALL. YOU mean of the 1412 
Mr.. BROOKS. Yes . 
Mr. ROYALL. A t  one time I had that  figure pretty clearly in mind. 

I hate to give it, but I will supply that  for the record. 
General G R ~ N .  About half and half, sir-half overseas and half 

here. 
Mr. ROTALL. It was'almost half and half. My impression was that  

i t  mas slightly larger overseas. 
General HOOVER. I think i t  was about 60 here and 80 overseas. 
Mr. ROYALL. Sixty to eighty was my recollection, and it is con- 

firmed by General Hoover. 



Mr. BROOKS. You recommend an abanclonment of that practice, 
do you ? 

Mr. ROYALL. Yes, sir. I did it with some misgivings. I realize 
the combat coinmailder has a terrific problem. While I believe in 
capital punishment, I am not strong for carrying it ont in many 
cases. I think that such is also the tendency of the public at  large, 
of the Nation. I feel that a man ought to have a pretty careful review 
before his life is taken away. 

Mr. BROOKS. Now, yesterday one of the service organizations 
recommended the establishment of one court of last resort in 
the War Department to handle serious cases, probably to be located 
here. Have you given that any thought, Mr. Secretary? 

Mr. ROYALL. We have substantially clone thxt in this judicial 
council which we have created in the act. 

Mr. BROOKS. The terms of the members of the council are definite 
and final or are they of a limited time? 

Mr. ROYALL. They wouldn't be appointed for any special term. 
They would be selected with great care. I think i t  would be unwise 
to freeze that by any particular type of organization. The power 
of review in the serious cases is very broad and we have provided 
for a great deal of careful review all along the line and in this 
council at the top. We believe i t  is adequate. 

Mr. BROOKS. That is all. 
Mr. KILDAY. General, I think allowing discretionary punishment 

would be the proper thing. I don't know that you are getting soft 
about it. My experience in prosecuting was that the prosecution 
was handicapped by too high a iniizimunl punishinent and frequentlv 
a guilty man gets off because of the necessity of inflicting too stern a 
punishment. 

Mr. ROYALL. That is right. 
Mr. KILDAY. NOW, on the question of a mandatory preliminary 

investigation, I take it there is quite a distinction, of course, between 
a mandatory investigation and a mandatory preliminary hearing, 
for instance, such as we have in the civil courts. 

Mr. ROYALL. There is some distinction there. 
Mr. KILDA~. But isn't it your belief that a thorough preliminary 

investigation is in the interest of prosecution, rather than in the 
interest of the defense? I n  other words, when the case is thoroughly 
investigated and all of the evidence is assembled, there is much more 
likelihood of a guilty man being convicted. 

Mr. ROYALL. We believe very strongly jn i t  and we will provide 
for it as strongly as T.rie can, without making i t  grounds for a technical 
appeal. That is the only difference we have. 

Mr. KILDAY. I n  doing so you don't make it more strennons on the. 
man who might be accused, I mean in not making it a jurisdictional 
question. That would be, in my opinion, in favor of the accused, 
rather than in favor of the prosecution. 

Mr. ROYALL. It would be in favor of the accused. 
Mr. KILDAY. I make that point- 
Mr. Royar,~. We all know, in civil life, those of 11s wllo have tried 

criminal cases for the defendant, we look with technical zeal at the 
'grand jury proceedings and try to see whether the jury was properly 
drawn, and all that. We know. when we do so, that we are just being 



? .  technical. We know it  hasn't anything much to do with the guilt or 
innocence of the accused. I think we want to avoid just such tech- 
nicalities. We should insist to the limit on a preliminary investigz- 
tion, short of making it a technicality. 

Mr. KILDAY. That is all, Mr. Chairman. 
Mr. ELSTON. All right, Mr. Secretary, we appreciate this additional 

I statement and thank you. 
We will be very glad at this time to hear from General Collins. 
General COLLINS. Yes, sir. 
Mr. ELSTON. General Collins, for the record, I wish you would state 

first of all what your experience has been in,the military service. 

STATEMENT OF J. EAWTOM COLLINS, LIEUTENANT GENERAL, 
UNITED STATES ARMY 

General COLLINS. I have had 30 years experience as a co~nmissioned 
officer, and served in the First World War and the recent World War. 
During the First World War I had quite a good deal of experience 
with courts-martial procedures, having been judge advocate of several 
courts martial. I n  this war I was chief of staff of the Hawaiian 
Department, immediately after Pearl Harbor. I then commanded 
the Twenty-fifth Infantry Division, which relieved the First Marine 
Division on Guadalcmal. My division fought through that cam- 
paign and the New Georgia campaign in the upper Solomons. I mas 
then relieved of command of that division and assigned to command of 
the Seventh Army Corps, for the initial landing in Normandy. The 
Seventh Corps conducted the Cherbourg campaign, the break through 
from Normandy, and then we went on to capture Aachen and Cologne 
and met the Russians on the line of the Elbe. 

Mr. ELSTON. General, we will be very glad to have any comment 
you care to make on the bill that is pending before this committee, 
to improve the administration of military jnstice. 

General COLLINS. Secretary Royall-and General Eisenhower were 
snxious t o  have presented to your committee the point of .view of a 
field commander, primarily on the question of the separation of the 
judge advocate general wholly from the chain of command, and I am 
confident that what I have to say on this subject presents not only 
my own personal view based on my personal experience, but also on 
many discussions of this matter that I have had both with General 
Eisenhower personally, with men of the ilk of General Bradley, and 
others, so while I couldn't speak for them, nevertheless I am confident 
that d refiect their point of view. 

It seems to me that the major point to have in mind in discussing 
this matter is that there should be no separation of authority and 
responsibility. The commander has the definite responsibility for his 
command and for everyone that is in it. How it performs in action 
and how it  conducts itself is primarily his responsibility and we feel 
if you take from him any part of his authority over his command you 
are then definitely weakening his capacity to do his job. I think it 
would be a serious mistake to set up a chain of judge advocates with 
responsibility independent of the commanders, and I think it would 
frequently result in a failure of genuine justice. 



I would like to cite some specific examples that come to my mind, 
during my own experience, to illustrate what I mean. The night 
before my division left Hawaii to go to Gnadalcanal a company com- 
mander of one of the companies decided that that would be a good 
tjme to have a celebration, before he left Hawaii. This was a unit 
new in the division. The men had just been transferred to the division 
and these officers were relatively new. It was one of the special com- 
panies of the division. This officer had four youn officers assigned to % him. He sent them to Schofield and they procee ed to buy about 15 
bottles of champagne, if I remember rightly, and a couple of bottles 
of whisky. Then they had a drinking party in the barracks to which 
they were assigned. This barracks was occupied by some of the senior 
noncomnlissioned officers of this company and the other half of it 
was the company orderly room and the officers' quarters. This party 
was held in the officers' section, a t  night. The thing got bad and 
the company commander began to fire his pistol. To make a long 
story short, one of the young officers went berserk and went outside 
and began to fire a t  people indiscriminately. I n  order to protect life, 
a noncommissioned officer finally shot him and he died the next day 
as a result of those injuries. Now, this occurred the night before we 
were to leave. It was a last-minute problem for the division com- 
mander, as you can well see. Most of the witnesses were soldiers in 
the camp, that is, witnesses of the major offense. I, as division com- 
mander, was notified of this about 5 o'clock in the morning. I prorntly 
directed an investigation, an impartial investigation, by my inspector 
general, and we got the evidence as well as we could and as rapidly 
as we could. 

I was impressed by the fact that, while there were five officers in- 
volved, in my judgment really only one man was responsible and that 
was the company commander. I left him behind, in Hawaii. Deposi- 
tions were taken from the other four officers ancl the bulk of the wit- 
nesses of the final shooting remained there on the post. I had charges 
preferred against him before we left. H e  passed to the jurisdiction 
of the post commander a t  Schofield Barracks. He was later tried ancl 
as I recall it, was sentenced to dismissal from the Army. Whether 
that sentence was ever confirmed or not, I don't know, because I had 
gone off to the war. 

I had the four young officers in before me and talked with them. 
I told them that I was not going to prefer charges against them, unless 
they demanded a court martial; then I was going to punish them 
under the one hundred and fourth article of war ; that I was personally 
convinced while they were guilty of conduct unbecoming an officer 
there were extenuating circumstances and I thought i t  would have 
been a very difficult thing a t  the beginning of their careers in combat 
service to have them tried by a court martial; that I was going to 
wdch them ancl I was going to give thein company punishment, you 
might say, which they agreed to accept. I gave them a reprimand and 
I restored them to duty in units other than the one to which they 
belonged. I made a new deal for the officers of that particular com- 
pany. It so happened that one of those young officers was later as- 
signed. to one of the companies in the Thirty-fifth Infantry, if I re- 
member rightly. He won a Distinguished Service Cross during the , 
war. He was one of the best company commanders we had in the divi- 



sion. Each of those four men did well in action. I saw to it that they 
received the corninendations they merited, which would i n  part,  a t  ally 
sate, erase the blot on their records. 

Mow, I was able to do that as  the commanding general of that  divi- 
sion, for which I was responsible. Mad there been a separate judge 
advocate grouping or system in  there, they would have had the power 
of decision, and not I. I would have had to refer that case to them. 
1 feel that  I was f a r  better qualified to decide how tliat case should 
be handled, on the spot, under those conditions, thall :Lily judge advo- 
cate could possibly have been. I believe that  justice was attained 
thereby. 

Let nie give yo,u another exaiiiple. We remained on Guxclalcanal, 
after the fighting was over, for several months unloading ships before 
we went into the New Georgia campaign. W e  were very fortunate. 
We had very few trials. But  we did have some men who lmd beep 
sentenced either by general courts or by special courts to serve a period 
under confinement. I was particularly anxious to see that there would 
be no shirking in thedivision in order to avoid combat, in other words, 
to see that nobody, just before we were ready to go into action or  at  
any stage, would commit some offense merely to avoid action. I was 
also anxious to give the enlisted men who might be under duress a 
chance to make good again in  action. So  i t  was a standing rule in 
my division that  whenever we went back into action all of the men 
in the guardhouse reverted to duty with their units and the company 
commanders and the regimental conlnlanders were informed to watch 
those men in action and then, depending upon what they did-I sus- 
pended their sentences as soon as they were returned to duty-in 
action we would wipe out the remainder of their sentence completely 
or else very materially cut i t  if they did well in action. I n  almost 
every instance that  was the way i t  worked out. Once again, I say, 
as commander on my own authority I was able to do that. I think 
that sort of thing is the thing that  the commander must be permitted 
to do. H e  must have that  power, just as he must have the power of 
the initial submission of charges, and the review of the proceedings. 

I thoroughly believe in the business of review and of close co- 
ordination between the coninlander and his judge advocate, and 
every good con~mailcler that  I have ever known in  the Army had tliat 
very close contact. That  is the main point that  I would like to stress. 
I t  has been my experience, and I am sure i t  has been the experience 
of other commanders, that  the comrn~nder must have authority com- 
mensurate with his responsibility. When you consider the other 
things that a comnlander does, he has control over life and death, 
then it certainly seems to me that  you should not divorce from him 
the authority of his chain of coinniand, which extends to the ultimate 
business of courts martial. Our responsibiIity for ordering men into - 

action under terribly adverse conditions carries a f a r  more powerful 
authority than the authority we now have under the court-martial 
system. I f  you can trust us with one, then I think in all logic you 
must trust us with the other. 

Now, with reference to enlisted men serving on courts martial, 
I personally feel thzt the recommendation of the bar association 
and the provisions &*this bill are sound. The  one thing. I think we 
hhoulcl avoid is to make mandatorv the serving of enlisted men on 



courts martial. I think thati would make the law so rigid that  i t  
would often delay the execution of j~lstice ~ n r ?  iv v m e  instance per- 
haps prevent actual justice in the case. During the war we served , 
all over the world and there were many cases where there were 
relatively small poupings  of men, for instance, in  the China-Burma 
theatel--and if we had mandatory provisions that  required enlisted 
men to serve on such courts, I think often i t  mould have delayed 
justice. It might have made i t  impossible to have a court a t  the 
place where the crime was comnlittecl. When you consider that  many 
times the witnesses were native; or they were people that coulcln7t 
be picked up and movecl from that  loc~tiow to some other place where 
there were enough men and large installations to guarantee getting 
qualified men, I think j7ou will see that if you make it wholly man- 
datory and rigid, i t  would be a rather difficult provision to actually 
aclrnini~te~. 

There is one other angle which strikes me as worthy of considera- 
tion. I f  there was anything wrong with our justice during the war, 
1 think as a general proposition i t  could be braceable to lack of 
experience on the part of many of our officers. You must remember 
that  we expanded our officer corps from some 16,000 Regulars and 
twenty-odd thousand Nationnl Guard and Reserve officers, who had 
had some real experience with troops up to about 900,000 officers. That  
is a tremendous expansion. We weren't nble always to teach these 
chaps all of the intricacies of their jcbs. Now, think how much more 
difficult it would be to instruct all of our enlisted men in the details 
of court-martial procedure. I think you mould be lessening your 
chance of getting justice, by forcing the placing of enlisted men on 
our courts rather than leaving i t  as i t  is now provided in Mr. Dur- - 
ham's bill. 

Then one final- point. I t  seems to me that  if you make i t  man- 
datory and specify that  a certain percentage shall be enlisted men, 
you pr?cticnlly .legislate a caste system because you imply that  the 
officer is not going to give justice to his men. The fundamental of 
a, good officer, in my opinion-the absolutely fundamental thing- 
is that  they must look after the interests of their men and see that  
justice is obtained first, last, and all the time. There is nothing more 
important in  his whole responsibility, it seems to me. Now, if you 
write ixto the law that there must be a certain percentage of enlisted 
men on the court, I assume that  you would be doing this in order 
to ensure justice. I say a t  the same moment, then, you are in a sense 
setting up  a caste system and saying that  the officers are not com- 
petent to administer justice fairly to their men. I think that  it 
would be an  unfortunate thing to have this done. 

Those are the main points that  I have, Mr. Chairman. I would 
- be very happy to answer any questions. 

Mr. RILDAY. Jus t  before you leave, may I ask one question- 
Mr. ELWON. Yes. 
Mr. HILDAY. Would you comment, General, or  give us your views, 

if there should be a provision giving an  enlisted man accused the 
right to request a certain number of enlisted men? 

General COLLINS. I haven't given that  any particular thought, Mr. 
Kilday, but as a quick answer I can see no great objection t,o it. I n  
other words, I think if the enlisted man desires to have enlisted men 



on the court he ought to have the right to request that  some be on 
the court. Now, whether i t  shoulcl be specified that a minimum num- 
ber shall be detailed on the court, and so on, in this instance, I am not 
really qualified to answer. 

Mr. KILLMY. Of course, i t  should provide a nlnximuin. 
General C o r m ~ s .  Yes. I think there should be p rov idd  some 

nlaximum, not to exceed a certnin percentage of the court. 
Mr. KILDAY. Doesn't this bill provide that  i t  sbonlcl not exceed 

one-tl~ircl, if the conrrcning authority finds i t  practical? 
General COLLINS. Yes. My general slant is that it should be per- 

inissive, rather than a rigid requirement, because I: think i t  will be 
difficult, very difficult t o  administer in many places. It may result 
in delays. 

Mr. KTLDAP. That  is all I have. 
Mr. ELSTON. General, I would like to ask you what system was 

involiecl during the war with respect to the rehabilitation of men 
~ h o  had been accused of some offense and what success you had in  i t  
ancl to what extent the divorcing of the Judge Advocate General's 
Department from coinmancl might interfere with that system. 

Generol COLLINS. Well, I had in my own division very close rela- 
tions with my 'udge advocate, and we discussed every single case 
personally toget 3, er. I n  many instances I suspended sentences, on my 
own authority-I had that  authority-and put men directly back to 
duty with troops and there had commanders watch them and see how 
that  worked out. That  did work out very well. We had other cases, 
particularly in  cases of psycl~oneurosis, where i t  was a border-line 
case as to whether or not a man actually was guilty of desertion in the 
face of the enemy or failure to leave his foxhole for an attack, and 
things of that character. We worked in  very close conjunction with 
qur ~nedical officers, who of course are very important people in this 
picture. For  example, during the fighting a t  Muncla, in the New 
Georgia campaign, I formed a special group, under a very able medical 
officer, and when v e  had men that  were seemingly cracking, me would 
send them back. I n  certain cases charges might be preferred against 
them. We had them carefully investigated ancl if in the judgment of 
the medical officer, and in  my jud,pent if i t  was one of these border- 
line cases we always gave the man the benefit of the doubt. We put 
him into this special camp, where he was given a shot in the arm that  
put him to sleep maybe for  as much as 48 hours. W e  did not remove 
him from the scene of action. We kept him right there, maybe for  a 
week. Frequently those men could then be put right back into their 
unit again and make good. I had followed the same system when we 
first moved back to New Georgia, from our camp a t  Guadalcanal. 

Mr. ELSTON. Another matter that  has given us some concern has 
been the complaints that  have been made about officers coercing accused 
persons and not giving them a fair  trial, not giving them sufficient 
opportunity to present their case. I would like to ask you, as a field 
commander, whether or not any cases of that  kind or very many of 
tllem came to your attention. 

General COLLINS. Not a single case came to my afAention during the 
mar. However, I was a corps commander during the last part  of the 
war. You see, I was out of the chain of command, with respect to the 
divisions that were under me, but I had under my own command, my 



immediate command, a t  times as  many as 75,000 in our corps troops, 
and no single case came to my attention. 

Mr. ELSTON. Did any cases come to your atlention where the com- 
plaint had been made that  the court had been censured because of any 
verdict i t  may have rendered or where the court had been instructed in 
advance as to what the coininander wanted in the way of a sentence? 

General COLLINS. I have never had that  experience, nor has it ever 
been brought to my attention, that a coinmancler instructed s court 
ahead of tlrne. I n  my whole experience in the Army, I have never 
personally run across that. I have seen, in reading some of the evi- 
dence before this committee, n~erltion of such a condition, I have heard 
second-hand that in certain cases courts had been censured by com- 
manders for  failing to give as serious a sentence as the commnnder 
thought slloulcl have been given. But, as I understand it, you have a 
mr,ndatory provision in this bill which forbids that  in the future, and 
I firmly support such a provision. 

Mr. BROOICS. Of course, there are cases when the Federal judge 
scores a jury for  not having done its duty, 'Loo. 

General COLLINS. That  is right. 
Mr. Dnn~rsar. General Collins, you were speaking about haring 

to confer with the medical oficers. As a comm~nder  in the field, 
doesn't the handling of all those details require a lot of time? E c m  
the standpoint of the coinmanding oficer in the fidd, doesn't he have 
other duties which are more important in some other department, 
when yon are fighting, like you actually were, on thwe islands? 

General CCILLIKS. NO, s i r ;  I thiuk not. N ~ K ,  I c1icln7t confer with 
the medico on all sorts of details, or where he n-.\-,)ulcl put his aid 
stations, and things of that  character. As I said earlier, in my judg- 
ment there are two maill responsibilities that a comalander has, in 
action. F i rs t  of all, he must be sure that  he is fighting a sound plan. 
H e  personally has to be u p  where he can see what is being done and 
actively take the responsibility for  directing that battle, but a t  the 
same time he has the responsibility for the morale of his men, which 
he can never relinquish in action or at  any other time, because his men 
won't fight unless thy have confidence in him, and unless they know 
he is looking after them. I never paid attention to much of the 
detailed procedures. But  there were two things I never gave up, 
and I don't think any real commander will ever give up: First,  
the responsibility for the action itself and secondly, the business of 
looking after the morale of his men. 

The business of seeing that  justice is done, in these cases where 
there is a question of a man's honor or his integrity or his willingess 
to move up, is something I never mould delegate to anybody else. 
Before we ever took any action on that  sort of n case, I personally 
would always look into it. I don't think any cominander should 
ever gil-e up that authority. 

Mr. DURIXAM. That  is bound to require :I lot of time. 
General COLLINS. Not too much because, thank God, there were 

not too many cases of that sort. 
Mr. DURI-IAJ~. General Collins, if that had been an enlisted men's 

braw 1, at Hawaii. instead of on officers7 brawl, you would have handled 
it in the same way as you h a ~ ~ l l e c l  this officers' brawl? 



General COLLINS. That is right. 
Mr. ELSTON. General Collins, I think it has been clearly shown to 

the committee that there are two very important factors to be taken 
into consideration in the trial of court martial cases or in the ad- 
ministration of justice generally in the service : First, discipline, and 
second, the administration of justice. Now, I wonder if you would 
like to comment on those two factors. 

General COLLINS. I think in the service i t  is very difficult to sepa- 
rate the two of them. I n  other words, I think tha,t our court martial 
system should be desietled primarily to insure justice. I thinli, if you 
don't get justice out of lt, you mill never have scund discipline because 
just as soon a s  men have any idea that their comnmnder is favoring 
the officers as against the enlisted nlen or certain categories of enlisted 
men or not actillg in an impartial way, then you immediately lo.wer 
morale. and without good morde you will never have discipline. So 
I thinli you can't really separate the busiilcss of justice and of disci- 
pline. They are iliextricably bound together. 

There is one other point I think, that lzns come to mind, that ma-y 
not apply directly in answer to your q~~estion, Mr. Chairman, but i t  1s 
involved in this over-all question, and that is that there are two general 
conditions under which soldiers live: Peace and war, of course. The 
conditions as to administration of justice cluring wartime are inevit- 
ably different from what they may be, we will say, right here in Wash- 
ington in peacetime. I think that that is another reason why, in writ- 
ing the regulations and the legal specifications, there must be suffi- 
cient fiexibility to insure that justice is obtained in time of war, when 
i t  is more difficult to obtain than in time of peace. We commanders 
are faced with these two radically different situations : One, peacetime, 
when certainly the procedures ought to be as nearly the same as civil 
courts as possible; and time of war, when men's lives are a t  stake. At 
such time the business of securing witnesses has to be done promptly. 
Maybe the man will be killed in action next day. You have to get his 
testimony and get action promptly. The witnesses may be wiped out, 
or they may have moved on. I think you have to remember that. 

As I say, you have these two different conditions, and the condition 
during time of war is something that you gentlemen don't have to face 
in your civil courts a t  all. 

Mr. IZILDAY. M i .  Chairman. On that point, General, ou wouldn't 
recommend the different procedure for peacetime and a di erent one for 
wartime. 

2 
General COLLINS. I would not, no. 

%r. KILDAY. Would you elaboratk on that? 
General COLLINS. Yes, sir. 
Mr. KILDAY. On the question of experience that is required? 
General COLIJXS. Yes, sir. I think if we tried to set up one system 

for peacetime and another system for wartime we would merely en- 
large the problem of trying to train our civilian components. For 
example, i t  is hard enough now to train these officers that we bring into 
active service. The officers in the Army can't practice their profession 
in peacetime. They can only study it. NOW, if we were to try to set 
up one system of court martial jurisdiction in peacetime, with which 



our civilian officers could become familiar, and then a war comes along 
and they have to shift  over and run into a different set of procedures 
and a different legal basis, i t  would be exceedingly difficult and I think 
i t  would cause confusion and would be worse than the condition we 
have had in the past war. 

Mr. HILDAY. I agree with you, but I wanted to get i t  in the record, 
that you did no1 advocate that. 

General COLLINS. I do not advocate t l i ~ t .  
Mr. KILDAY. AS to those instances that you mentioned, particularly 

in the situation tha t  occurred in  Hawaii, the proposrtls that  have been 
made here by those who advocate the independent JAG,  let us say, 
also advocate that  the commanding officer have the exclusive power 
to prefer charges, so that  that  phase of it, the company punishment 
that  ycu gave the ycung officers, could have still been handled by you in 
t1ie.manner that you did, under the proposal that  the command would 
prefer charges,, couldn't i t ?  

General COLLINS. yes, i t  is true, but I would have had to consult 
with those people, i t  would seem to me. NOW, time was of the essence, 
then. We had to move fast. I didn't have very nluch time. We left 
that very afternoon. 

Mr. KILDAY. Of course, you w o ~ l d  have then been in the position of a 
complaining ivitness who institutes criminal charges in a civil court. 
Fo r  instance, the person who may have been 11it.in a fight orasome- 
thing of that kind. 

General COLLINS. That  is right. 
Mr. .KILDAY. You just could exercise your own judginent as  to 

whether you would do it. 
Then I am interested in the other phase. Clearly you mould not 

have had the power to empty your guardhouses and give the man the 
chance to be rehabilitated. 

General COLLINS. That  is right. 
Mr. KILDAY. Because once you prefer the charges- 
General COLLINS. H e  would have passed more or less out of my 

control, don't you see. 
Mr. KILDAY. Yes. 
General COLLINS. And even though you might say that under the 

system proposed I would still have been able to cmsult the judge 
advocate, I wouldn't have had the power of decision. I say, that is 
something I thiak should not be taken away from the commanders. 

Mr. KILDAY. I think the power of decision under this proposal 
would rest exclusively with command, under the proposal which has 
been outlined here; that  the two things the coin~nand will have to do 
will be the preferring of charges and the appointment of a trial judge 
advocate. In other words, he would star t  the charges and his inan 
would follow them up and see they were carried out. Do you care 
to commq~t  011 where you would be with those two powers remaining 
in the bill? 

General COLLINS. Well, I am no lawyer, Mr. Kilday, hut i t  Peeins 
to me that, taking that second case a t  Gudalcanal, where we actually 
did take the men out of tile guardhouse serving sentences, restormg 
then1 to duty and suspending temporarily their sentences, I was able 
to do all of that  wholly 011 my own. I think if you set up n separate 



system of judge advocates, certainly I would be forced to consult with 
them. I f  they wanted to disagree with me, unless I have definite power 
there, maybe I could be overruled. I certainly think that that  would 
be subversive of discipline and i t  would also tend to lessen the power 
of justice. 

Mr. BROOKS. Mr. Chairman, on that  same line-if the gentleman 
will yield? 

1Mr. KILDAY. I yield. 
Mr. BROOICS. You couldn't have sent the men back into combat with 

the tacit understancling that  if they mgde a good record that  would 
be recogiiizecl by the same authorities which gsLve them the original 
sentence, if thew was a complete divorce between the command and 
the Juclge Advocate General's office. 

General COLLINS. Certainly i t  mouldn't seem to me it could bs done, 
unless the judge advocate &greed with the commander. Now, if he 
djsagreecl, then i t  couldn't be done. I say that is a power of discre- 
tion. It is these discretionary powers that  the commander has now 
which I think woulcl be weakened materially under this proposed 
system. 

Mr. B a o o ~ s .  The trouble mould be, too, that  you couldn't forin an 
agreement in advance over what a man might do  in combat. 

General COLLINS. That  is right. 
Mr. 13i.c,olts. YOII \ioultl have to wait until after the perfornlance is 

coinpletecl. - 
General COLLINS. Right. 
Mr. ELSTON. General, I am interested in  knowing how you generally 

select a court. Do you seek to pick men with some legal experience, 
or not ? 

General COLLINS. Yes, sir. We always t ry  to seek men with legal 
experience, but even more important is to get men with jud,ment, 
because frequently you don't have anybody with legal experience. 
That  is the thing, to get men of experience and men of judgment. 

Mr. ELSTON. Gentleinen, any further questions? 
(No response.) 
Mr. ELSTON. I f  not, we will excuse you, General. We certainly 

appreciate the very informative statement you made to the committee, 
and I am certain i t  will be quite helpful to us. 

General COLLINS. I t  - has been a privilege to have been before you. 
Thank you, sir. 

Mr. ELSTON. I don't know of any field commander who could have 
given us much better information than you have. 

General COLLINS. Thank you, sir. 

HOUSE OF REPRESENTATIVES, 
COMNITTEE ON ARMED SERVICES, 

SCBCONMITTEE No. 11, LEGAL, 
Monday, April, 28,1947. 

The subcommittee met at  10 a. m., Hon. Charles H. Elston (chair- . 
man) presiding. 

Mr. ELSTON. Suppose you proceed, Mr. Durham, to make your 
statement. 



STATEMENT ON HON. CARL T. DURHAM, UNITED STATES REPRE- 
SENTATIVE IN CONGRESS, SIXTH DISTRICT, STATE OF NORTH 
CAROLINA 

Mr. DURHAM. Mr. Chairman, I appreciate this opportunity of ap- 
pearing before the subcommittee this morning, which has charge of 
the judicial system and is also considering the bill before i t  a t  the 
present time. 

Lust year, if you will recall, pursuant to House Resolution 20 of the 
Seventy-ninth Congress, a subcommittee of the old Military Affairs 
Committee was authorized to investigate the war efforts. The com- 
mittee, which was composed at that time of myself, Mr. Sikes, Mr, 
Winstead, Mr. Price, Mr. Martin, Mr. Fenton, and Mr. Leroy Johnson, 
held extensive hearings on the entire judicial system of the Army. 
That study, which culminated in this report, which is House Report 
No. 2722, developed the fact that the Judge Advocate General's Depart- 
ment should receive more consideration than it had heretofore been 
given, within the Army set-up. This Department is of course the 
legal division of the Army. I t s  duties are i11 coimection with military 
justice, being the only part of its duties. I think that is one thing that 
we should think about seriously. The Department is called upon to 
give interpretations of Army regulations within the Army and legal 
advice on all the multifarious matters of Army business relationships. 
With the advent of the war a trenlendous burden as thrown upon it, in 
connection with the procurement of contracts. The Department is 
very small, as you already heard before the committee. The Army 
Organization Act of 1920 authorized 120 officers. Not only was this 
number not enlarged, i t  was actually cut down in practice during past 
years. Officers for the Department were drawn partly from civil life 
and appointed as Reserve officers, with the, rank of captain, at the 
foot of the list. Such an appointment has never been particularly 
attractive to able and ambitious lawyers from civil life. I t  has been 
hard for the Department to get and keep capable professional men. , 
To some extent the Department had been staffed from officers of the 
&gular Arm who were transferred in grade from other branches of 
the service. 8ome of these have had legal experience and practice. 
Others were captains that were sent by the Army to law schools a i d  
then transferred to the Judge Advocate General's Department. 

I think it can be asserted without hesitation that Congress has not 
made sufficient provision for the Judge Advocate General's Depart- 
ment to obtain and retain any officers of the caliber that the Army needs 
for this Department. The dudge Advocate General has a t  times in the 
past urged the necessity for more officers, with better possibilities of 
advancement, but it met with very little sympathy from the General 
Staff, with the result that Congress has never been properly apprised 
of the situation. . 

Now, Mr. Chairman, the objective of this committee, when i t  was 
set up under House Resolution 20, in m opinion has resulted in an 
over-all study of this judicial system ang has been very beneficial. I 
feel i t  has been of some help to this subcomn~ittee, in trying to solve 
this problem. I think the committee has gone into this system very 
thoroughly and has developed information on a very technical matter 
that very few Members of Congress are familiar with. 



Personally, I want to congratulate this committee for taking this 
up  a t  this time and trying to improve this system during this session 
of Congress. I feel that  the Department has cooperated wholeheart- 

1 edly in trying to solve this problem. 
Now, there are some differences of opinion, which the coniinittee has 

I already gone into very thoroughly, on some of these points a t  variance 
between the recomnieiidxtions of the subcommittee m~liicli studied this 
proposal last year and also the bar association and the W a r  Depart- 
ment. I am sure that  this committee can resolve those differences, so 
that, in  the final enactment, this legislation is going to be a great 
improvement over the old system. 

Mr. Chairman, I svould like to file with the committee an  analysis 
of H. R. 576, which I hope will be of some help to the committee. I 
also would like to file with the committee and make i t  a part  of the 
record the House Report No. 2722. 

Mr. Chairman, I appreciate very much this time and will not take 
any more of your time this morning. 

Mr. ELSTON. We will be very glad to have those made a part  of 
the record. 

(The analysis of H. R. 576 is as follows :) 

[By Carl T. Durham, of North Carolina] 

Section 2 : This section provides for change of language i n  the Articles of w a r  
designating the law member as  trial judge ndvocate to bring his title more in 
accord with his functions, those of a judge and impartial advocate of both sides. 
The prosrcution will be called prosecuting officer. 

. Section 3: (a)  This section provides that when charges a r e  brought against 
'an enlisted man for trial by general or special court martial, enlisted men shall 
be appointed to a t  least one-third of the total membership of the court and that 
accused shall be informed of his right to demand that enlisted personnel sit  on 
the court. Persons having less than 2 years' services shall not be appointed as  
members of a court martial in excess of the minority membership thereof. 

( b )  This section also provides that  all officers and enlisted men on active duty 
in the Army (and the marine Corps when detached for service with the Army by 
order of the President) shall he competent to serve'on courts martial for trial of 
any person lawfully brought before such courts for trial. 

Sections 4 and 6:  These sections provide for change of language t o  conform 
with possibility members of courts a re  enlisted men. 

Section 6 : This section is to carry out recommendation 4, which provides that  
the law member of the court be in  fact a law member, and that h e  serve im- 
partially a s  a judge of law and advocate of both sides not participating in the 
voting. 

Section 7. This section provides for change of language in article of war 9 to 
include enlisted men. 

Section 8. This section is to carry out recommendation 5, which is  designed to 
insure the power of command has no influence in the findings of the court. 
Influence of command on military justice takes two forms which might be called 
official and unofficial. These two forms are  easily commingled. Officially, the 
power of command, though not unchecked, is  paramount in  the processes of 
military justice. I t  is present a t  every step. The initial charges against the 
accused a re  ordinarily brougkt by the company commander, even if he does not 
originate them himself. H e  has some discretion in the matter. He may ignore 
the accusations, though, of course, he cannot do so if they are  serious and the 
accuser might take them to a higher officer, or he may decide that  the matter 
can be dealt with a s  company punishment. There a re  many ways in which he 
can make his powers and wishes in a particular case known and felt. This same 
power is in a still larger way vested in the officer exercising general court 
n ~ a t  tial jurisdiction. He may change the local commander's recornmenilation 



regarding the appropriateness o f  trial and the personnel of  the court, prosecution 
and defense. This recommendation is designed t o  divorce, as far as possible, 
courts martial from this type of  influence by removing power to  punish members 
of the courts for decisions. 

Section 9. This  section i s  t o  carry out recommendation 6,  which requires that 
the trial judge advocate and defense counsel be officers o f  the  Judge Advocate 
General's Department or officers who are members of  a Federal court bar or of  
the highest court of State or Territory of  the United States ; that he shall at  the 
conclusion o f  the proceedings as requested by the president of  the court sum 
up the  case impartially for both the prosecution and defense. This  section is 
to  insure t h a t t h e  accused i s  furnished with legally trained defense counsel who 
will be given the same privileges as the prosecution, and who will be competent to  
represent the accused in  a proper legal manner. 

( b )  Article o f  war 8 provides that a law member shall sit on each court which 
shall be an officer of  the Judge Advocate General's Department, except when an 
officer of  that Department i s  not available for the purpose, an officer of  some 
other branch o f  the service shall be selected by a'ppointing authority as specifically 
qualified t o  perform the  duties o f  the law member. Members of  the Judge 
Advocate General's Department do not sit as law members. In  their stead sit 
other officers, many o f  whom have been known to demonstrate their incapacity. 
Lawyers from the Judge Advocate General's Department are for some reason 
or other never available t o  serve in  this capacity except i n  some unusual or 
conspicuous trial. 

Section 13. ( a )  This-section is to carry out that part o f  recommendation 1, 
which provides for taking the case, after trial, out of  the hands of  the general 
who appointed the court, and hancls i t  over to  the Judge Advocate General's 
D2partment. Very important. 

( b )  Ordinarily the conlpany conlulander brings the charges against an accusetl 
man. He appoints the investigating officer in general court; upon receipt of  
investigating officer's report decides whether the case should be tried at a l l ;  
and recommends the prosecutor, judges, and frequently defense counsel. All 
personnel involved are immedixtely u~ider the jurisdiction of  this commanding 
officer-leaves, promotions, grading in  service, duties to which they are assigned, 
reputation, and, to a large extent, future careers are in  his hands. While  the 
commanding officer may not reverse an acquittill nor i~m'ense  the severity o f  the 
sentence in  the overwhelming majority of cases, he is the final judge of  both law 
and fact. Any evidencf: whatever that has been accepted as true by thd com- 
manding general in  his capacity o f  reviewing authority, the judicial authorities 
or the Army in  Washington are bound to  accept i t  as true and are prevented 
from correcting even an obvious injustice. 

Section 14. ( a )  This  section is to carry out recom~ne~dation 10, which pro- 
vides. that  article of war 70 be amended to provide that failure to comply with 
its requirements for a thorough and impartial investigation before trial shall 
be a jurisdictional error. Very  important. 

( b )  Under present procedure, upon ex;unination by an officer in  the Military 
Justice Division, i f  the record i s  found legally insufficient to  support the f i  ]ding 
and sentence the case i s  referred to  the board o f  review. I f  the oainion of  the 
latter is concurred in  by the Jddge Advocate General and both agree i t  is legc~lly 
sufficient, confirmation by higher authority is rwommended. I f  they both find 
the record legally insufficient to  support the findings or that errors of  law have 
been committed injuriously affecting the substantial rights of  the accused, the 
findings and sentence may be vacated in  whole or in  park, the proceedings re- 
milnded to  the authority convening the court for a rehearing or other appro- 
priate action. If the Judge Advocate G?neral and the board do not agree, 
both opinions are sent to  the Secretary of  W a r  for action by the President. 
Members o f  the board of  review may find that  the evidence on which the con- 
viction was adjudged was dubious or worthless, but i f  the slightest bit o f  evi- 
dence legally justifying the conviction was accepted by the con~*t  :lnd the corn- 
mantling general there is nothing the board can do about i t ;  no legal error has 
been committed. 

(c )  This  section provides that the reviewing or confirnling authority shall 
determine whether any error was committed which injuriously affzcted any 
substantial rights o f  the accused, and i f  such error was committed the pro- 
ceedings shall be held invalid, or the Endings or sentence or the findings a l ~ d  
sentence shall be disapproved in  whole or in  part. Any reasonable doubt as t o  
whether such an error affected a substantial right o f  the accused shall ile re- 



solved in favor of the accused. This article (article 37) has toa often been 
cited a s  grounds for dismissing the gravest errors in which they are  not re- 
garded a s  having injuriously affected any substantial right of the accwed. 

( d )  This section also provides that  omission of the wortls "hard labor" in any 
sentence adjntlging imprisonment or confinement shall not deprive the anthori- 
ties esecuting the sentence of the power to require hard labor as  part of the 
punishment where it  is authorized by Eecdtive order prescribing nlaximum 
punishments. 

Sectiol~ 1;: This section is to carry out recolume~~datiol~lti S, which requires 
publication in home news1)apers of conviction of an officer for cowardice or 
fraud, and making it  scandalous for any other officer to associate with him, 
bc dropped. This has long been obsolete. 

Section 16: ( a )  This section provides for a table of maximum punishments 
prescribed by the President which may be imposed for crimes and offenses of 
the character for which punishment is left to the discretion of tlle court martial;  
the punishment imposed shall not exceed the limit prescribed by the President 
and shall apply to officers ancl enlisted personnel alike. 

(b )  The President shall differentiate between crimes committed in war and 
those committed in peace, between crimes committed in zones of combat and 
occupied foreign countries and crimes in other areas. 

Section 17: ( a )  This section provides that no sentence of summary court 
martial shall be carried into execution until i t  has  bem approved by the officer 
appointing the court or the officer commanding for time being; no sentence of 
general court martial appointed by the Presitlent shall be carried into execu- 
tion until i t  has been approvecl by the President; no sentence of general court 
martial appointecl by other than the President and no sentence of special court 
martial shall be carried into execution until approved by the Judge Aclvocate 
Genera1 or snch other offiS4ers in the JucTgr Advocate General's office designated 
by him. 

( b )  This section t$lces military justice out of complete control by the general. 
Section 18: ( a )  This soction l~rovitles that in aclrlition to approval required 

by any authority other than the President (see see. 17 above) confirmation by 
the President is requiretl in the following cases : 

(1) Sentence respecting general officers. 
(2 )  Sentexe for rlismissal of an officer; esce~jt  in time of war a sentence 

extending to dismissal of officer below grade of brigadier general may be 
carried into execution without stlch confirmation. 

( 3 )  Sentence for sucpension or dismissal of a cadet. 
(4)  Sentence of death except persons convicted in time of war for murder, 

rape, mutiny, desertion, g r  a s  spies. 
Section 19: This sectiou provides for repeal of article of mm 50, which in brief 

states that  no sentence approved or confirmed by the P r ~ s i d ~ n t  shall be r e ~ ~ i t t e d  
or mitigated by any other authority. 

Section 20: This section providgs for change of language to carry out that 
part of recommendation 1 which provides for taliing the case, after trial, out 
of the Bands of the general who appointed the court, and hands it over t o  the 
Judge Advocate General's Department. 

Section 21: This section provides for change of language to conform with 
possibility of enlisted men being members of court. 

Section 22: This section is to carry out recommendation 9, which provides 
that all convictions not previously reviewed by the board of review and under 
which accused has been confined for more than 6 months shall be reviewed by 
the board of review. The purpose of this recommendation is  to close a loophole 
now existing. Cases in which a dishonorable discharge has been suspended 
are  reviewed by the military justice division; cases in which a dishonorable 
discharge is not suswnded are  subject to the f a r  more exacting scrutiny of the 
board of review. With the definite intention of avoiding the latter, in certain 
cases, the general exercising court-martial jurisdiction sometimes suspends the 
dishonorable discharge until after the case has been approved by the military 
justice division and then orders its execution. This enables the case to bypass 
rxam~nation by the board of re\ iem. 

Sect1011 23 : This section proricles for (hange of language of article of war 50% 
to carry out recommendation 1 (taking case, after trial, ont of the hands of 
the general who appointed the court, ancl hands i t  over to the Judge Aclvocate 
General's Department) a s  applied to the practically inclependent powers of such 
persons a s  theater commanders. 



Section 24: ( a )  This section provides that  the Judge Advocate General upon ' I petition by or on behalf of persons tried by general court martial (whether or 
not the sentence has been carried into execution) is authorized to retry any 1 
case de novo, to alter sentence (alteration is  not to be in  excess of original 
sentence), to issue an honorable discharge in  lieu of dishonorable discharge,' 
and to restore commission or grade to a n  ofiicer. 

(b)  This section also provides that, upon retrial of the case, defendaut shall 
not be tried for any offense of which he was found not guilty in  original pro- 
ceeding, and no sentence in  excess of the original sentence shall be enforced 
unless the sentence is based on finding of guilty of an offense not considered 
upon the merits in original proceeding. 

( c )  This section further provides that  the Assistant Judge Advocate General 
a t  the head of any branch of the Judge Advocate General's office established in 
distant command (article of war 50%) shall have same powers in respect to 
cases tried by general court martial within that  command as  conferred on the 
Judge Advocate General by the provisious of that article. 

Section 25 : ( a )  This section is to carry out recommendation 10, which provides 
that general court martial shall not have jurisdiction to trs- a charge referred 
to i t  for trial unless a thorough and impartial investigation shall have been 
made before i t  was referred for trial. 

(b )  This section also provides that  accused be represented by counsel; be 
allowed to cross-examine witnesses against him, if available; be allo%~ed to 
present anything in his own behalf either in defense or mitigation; i t  further 
pro\ ides that the investigating ofiicer shall examine available witnesses requested 
by accused. 

Section 26: ( a )  This section is to carry out recommendatiou 12, which pro- 
vides that punishment for rape be snbject to discretion of court. I t  further gro- 
vides that punishment for murder shall be death or imprisonment for life a s  court 
martial may direct; persons who commit lape shall be punished as  court martial 
may direct. 

( b )  This section also provides that in time of peace no person shall be tried 
by court martial for murder or rape committed in geographical limits of United 
States or the District of Colun~bia. 

Section 27 : This section is to carry out recommendation 13, which provides far  
omission of the clause, "conduct of a nature to bring discredit on the military 
service" from article of war 96. This clause has been used for other purposes 
in a way that constitutes a serious abuse of justice. Any petty crime or error 
of judgment can be stretched into "conduct of a nature to bring discredit on the 
military service." 

Section 23: This section is to carry out that part of recommendation 1 which 
provides for elllargernent and reorganization of t&e Judge Advocate General's 
Department. Very important: This is not an amendment to the Articles of War, 
but to the National Defense -4ct, which is the organizational basis of the Army. 
I t  is  aimed to strengthen the Judge Advocate General's Department in various 
ways. 

Section 29: ( a )  This section is to carry out recomme~~datiou 16, which pro- 
vides for altering of Army regulations qoverning reclassification boards, boards 
convened under Public Law 190 and similar boards to assure full protection for 
the rights of officers and enlisted men against whom allegations are'macle includ- 
ing provision for defense counsel for witnesses cn complete parity with privilege 
of the Army. 
(6) The Articles of War and the system of courts martial do not exhaust the 

Army's power of diwplining offenders and eliminating them with ingnominy 
from the service. ' r l ~ ~ r e  are adin~nistrdrive processes which can be used for this 
purpose, the mere threat of which s m r e s  as a deterrent. Enlisted men, for cx- 
ample, can be given Blue discharges, which a re  stlid to be neither honor;~ble nor 
dishonorable but which have the same practical effect as  il diqhonorable discharge. 
Officers have always been whjected to ~wl:~ssifi~'ation boards. Recla~sification 
boards may reassign officers, demote them. or separate them from tlle service 
entirely Thir; recomlnendntion is tlesigwd to give wme relief 1el;rtive to this. 

[From Post-Gazette, Pittsburgh, Pa., April 27, 194GJ 

MITLTARY JUSTICE 

Studies aimed a t  drastic revision of the Army and Navy judicial systems 
recognize the need for reforms. And while we applaud any effort to improve 



the sytems, those who may have been the victims of inequities leading to the 
reforms should not be forgotten. 

A subcommittee of the House Military Affairs Committee has sharply criticized 
the Army court-martial system and raised doubt a s  to the justice of some of 
the 142 death sentences meted out to soldiers since Pearl Harbor. There has 
been some embarrassment over this report, which was intended for full com- 
mittee use and not for the public. However, i ts  authenticity has not bren 

, denied and its content emphasizes the need for an extensive reorganization of 
the Army's entire system of justice. 

Among other things, the report reconmIended a Judicial Department in  the 
Army, "as complete and autonomous in its field" a s  the Medical Department, fully 
manned with qualified personnel to serve a s  members of courts and defense 
counsel. I t  also calls for a new provision for reversal of injustices, which must 
be a part of any real reform. 

"There is a widespread belief among intelligent soldiers," said the report, 
"thilt not so nlnch a qunlififd court as  w weak and compliant court has been 
the objective. * * * Amateurs, from the legal point of view, may pass on 
questions of life and death. * A * I t  is Bnown that some of the most 
striking miscarriages of justice have taken place abroad. * * "' 

Not to be outdone by the Army, the Navy has announced that  it  will recorninend 
important changes in the articles for the governnlerit of the Navy. Like the 
Army, it  calls for establishment of a legal corps with qualified officers for law 
duty only, or, if this docs not prove feasible, a course on Navy law obligatory 
for officers. 

The need for revision of military judicial procedure is seen in the disc?epancy 
iu severity of sentences imposed by the two branches of the service. While 142 
soldiers have been executed for various offenses since Pearl Harbor, no Navy 
man has been executed for any offense since soon after the Civil War. The 
Navy's explanation for this discrepancy is that  all Navy death sentences must 
b.e approved "right up the line to the President of the United States and some- 
where along the line the sentences must have been disapproved by a n  individual 
who did not believe iu capital punishment." 

We would like to see the systems of both services reformed and brought more 
nearly into uniformity. And, while they're a t  it, we would like to see them 
review the cases of young men who, under the stress of abnormal conditions, com- 
mitted indiscretions for which they have been too seyerely punished under a n  
archaic system. 

[From Times, April 25, 1946, Shreveport, Ln.1 

Regardless of the merits or demerits of its findings, the House Military Af- 
fairs Subcommittee was along the right track in its study of the military courts- 
martial system. Certainly it  is within the function of such a commitee and of 
Congress to inquire into such matters and to take such steps as  may be proper. 

Probably the court-martial system really should be studied a s  two systenis- 
one the system a s  i t  functions in time of peace and the other as  i t  functions in  
time of war. Wartime courts martial are  likely to impose sentences fa r  more 
severe than would Be imposed for the same offense by a civilian and in a civilian 
court, or even by a military court in time of peace. This is particularly true 
of offenses by men in uniform against citizens of other countries, or against 
civilians of their own country. The principle is that  the surest way to keep Army 
culprits from disrupting civilian peace is by cracking down a t  every possible 
occasion. 

There is some basic logic in this a s  a wartime policy, but in practical appli- 
cation there can be no question that it  leads to many instances of injustice. I t  
might be argued by some also that i t  is not just a case of courts-martial sen- 
tences being too severe, but of civilian court sentences bring too ki ld.  Dealing 
only with the latter phase of that contention there could be little argument but 
what a civilian court often does act too weakly in administering punishment. 

On the other hand, filing criminal cbarges against men in uniform has ba come 
a racket-often a blackmail racket-in foreign countries. I t  has been a racket 
in this country, too, even in Louisiana in maneuvers, though mostly on a petty 
scale. Overseas, filing charges of rape against American soldiers ran rampant 
and thore ran be little question that many of the charges were entirely unfounded. 



The crime can carry a death sentence and in some case the death penalty was 
inflicted. I t  is hardly logical to assume that any American was executed for 
rape when he was not guilty of the crime but penitentiary sentences out of pro- 
portion to auy guilt inrolved probably were inflicted in more than one instance. 

World War I1 is  probably somewhat of a repetition of Worla War 1,so fa r  
a s  over-severe courts-martial sentences are  concerned-except that  with more 
men in service in World War I1 there was greater opportunity for injustices- 
nu~llerically that is. After World War I the Army and the Navy themselves 
initiated a review of all courts-martial sentences but even with reductions of 
6entences thus brought about many injustices remained. 

An inquiry by this writer into the cases of some 300 servicemen confined 
in Leavenworth penitentiary after World War I a s  a result of wartime courts- 
martial sentences resulted in mow than two-thirds of the men gaining pardons, 
paroles, r r  commutation. One of those granted lenien'cy was a boy who had won 
the Congre~sional Aleclal of Honor a t  17 and been convicted in France of murder 
on evidence both circumstantial and cluestionab!e. Another was a youth given 
a life sentence for alleged assault with intent to commit a criminal offense 
on the 80-year-old operator of a place of ill repute in France; and so on clown 
the line. 

On the other hand, the fact that courts-martial sentences often are  very tough 
by comparison with cffenses for similar crimes in civilian life should not be 
used a s  a foundation for maudlin efforts to gain clemency for  those thoroughly 
guilty and given no more than they deserve in the way of punishn~ent. 

[From Register, April 24, 1946, Mobile, Ala 1 

ROYALL AND AEMY COURTS A~AETMT, 

A House Military Affairs Subcommittee report criticizing the Ariny courts- 
martial system and urging reforms became public property in Washington the 
other day without being formally released. 

The report, descr~bed as  25,000 words and 55 pages long, found various faults 
with the system a s  i t  now functions and said so in no uncertain terms. 

Kenneth C. Royall, Under Secretary of War, went up in the air becanse 
the report got out. He called it  a "ploposed leport" containing "numerous in- 
correct statemeuts." H e  discouraged the drawing of conclusions from it. 

A notable circumstance is that the House subcommittee r e s p o n s ~ b l ~  for the 
document did not join Mr. Royall in branding i t  a "proposed report'' or in  dis- 
couraging conc l~s~ons  on a basis of its contents. 

If the Army courts-martial system has mything like the shortcomings com- 
plained of in the report, we suggest that Under Secretary of War Royall could 
put his time to better use in speeding corrections than in throwing cold water 
on the subcommittee's findings. -- 

[From Star, April 24, 1946, Ua~lsas City, Mo.] 

The raking over of Army courts martial by a House subcommittee's 25,000- 
word report and a spirited rebuttatby Kenneth C. Royall, Under Secretary of War, 
have crystallized the issue of how much the system of military justice needs to 
be revamped. 

In  reporting a total of 142 soldiers executed since Pearl Harbor, a Military 
Affairs Subcommittee charg2d that the system's wartime record was complete 
with insti~nces of striking misci~rriages of justice, sentences of unwarranted 
severity pronounced as  a means of enforcing discipline and general discrimina- 
tion against enlisted men. 

Mr. Royall, n distinguished North Carolina trial lawyer before he accepted 
a wartime Army co~nn~ission, branded the criticism a s  "grossly unfair." He con- 
tended that the Army is interested in  iddi ding military Ian. of its flaws. As proof 
he cites a rehabilitation plan that has restored to cluty.a'~~d eligibility for a n  bon- 
orable discharge 32,000 men convicted by general courts martial. Mr. Royal1 
also points to the work of a clemency board headed by the former Supreme Court 
Justice Owen J. Roberts, which has nearly completed reviewing 53,000 cases. 

The whole subject of Army courts martial also has been dramatized by the 
slow-moving London trials of officers and men accused of beating soldi(ers con- 



fined to the detention camp a t  Litchfield, England. The court itself has bogged 
down repeatedly in a welter of bickering and charges of unfair intent leveled 
i~gainst the officer-menibers of the court i ~ n d  their commiuiding officers. 

Of all the recommendations made by the House group, none seems to have more 
merit t h m  ;I proposal to adapt to the Army the Anglo-Saxon legal principle of a 
jury of peers and permit accused soldiers to be tried by a court that  includes en- 
listed men as  well as  officers. This and other proposals to strengthen the Army's 
legal proced~lrr slloulil he explored by ;I ne\v War Departn~ent advisory board 
selected by the American Bar Association expressly to review the court-martial 
system. 

Under Secretary Royal1 injects a hopeful element into the present controversy 
by conceding the Army knows its court-martial plan needs overhauling and that 
there is a will to pluck out the defects. 

[From Bulletin, Philadelphia, Pa. ,  April 22, 19461 

Extensive overhaul of Army courts martial is recommended by a House Mili- 
b r y  Affairs Subcolnnlittee which made an exhaustive investigation of sentences 
in~posed during the war. In  general, coniirrittee members feel that the military 
courts err on the side of' seventy and frequently are  conducted by officers not 
properly grounded in procedure. 

One of the most frequent gripes about courts martial from enlisted men has 
dealt with charges a soldier may bring agaiust au officer. The colnnlittee finds 
this right is largely a paper provision, and that a crack-clown usually follows, 
with the complamant either transferred or court mwrtialecl. The committee also 
thinks more equality could be written into the regulations providing like penal- 
ties for the same offenses for oflicers and men. 

Perhays the most meat in the comuittee's findings lies in the suggestion that 
an Army jud~cial department he set up in the same way that the Medical Corps 
was created, ancl that this departinent handle all Army trials. This would give 
qualified aud specially trained personnel to the military conrts. 

Some changes undoubtedly a re  desirable. How f a r  they can go without serious 
interference with discipline is a ticklish question, and one on which Congress will 
need expert guidance. Correction of injustices is another matter, and one on 
which there can be little argument. 

[From New York Times, April 22, 1946, N e v  York, N. Y.1 

The snbconn~~ittee of the House Military Affairs Conmittee, in its study of 
c o ~ ~ t s  martial and its suggestioi~s for refornl, is carrying out a clearly authorized 
function of the Congress. Many of the reforms i t  suggests for Army courts are  
long overdue. Similar reforms also should be initiated lor the Nary. The House 
committee's recommendation for appointment of a "Judge Advocate General of 
the United Statesu-presumably a ciriliaw-is especially noteworthy. This would 
place civil authority above that of the military in establishing court procedures. 
That is in the American tradition. 

For the record it  should he said that  courts martial probably reach as  fair 
a verdict in 9 trials out of 10 a s  do comparable civilian conrts. Their defect is 
that their members a re  subject to pressures that  are  not present in a civil 
court, and that trial always is by a jury of a man's superiors, not of his peers. 
The enlisted man, especially, feels this clistinction. Oue of the recommenclations 
is that enlisted men si t  on a court convened to try a n  enlisted man. The cliffer- 
ence to the result in any court martial might be small. The enlisted man, how- 
ever, probably n7oi1ld feel that a more ba lanc~d  hearing had been granted h,m. 

I t  probably never nil1 br  possible in the Army or Nary-especially during a 
nar-to place the same safeguards around a man's liberties as  are  present in 
ciril life. It wonlcl n6t even be desirable if i t  adversely affected necessary dis- 
cipllne or efficiency of operation i r ~  a critical s~tuation. But there is certainly 
room for improvement over present practices wherein one man can be, in  effect, 
complainant, prosecutor, judge and jury. 
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[From Post-Dispatch, March 27, 1946, St. Louis, Mo.] 

The War Department has ordered a glance a t  military injustice, but not a 
searching stare. I t  has named nine able lawyers to review the court-martial 
system. But what about the unjust punishments that were the end result of that 
system? And what of brntality in Army prisons, which was sometimes a 
byproduct? 

Secretary Patterson has assured an objective and authoritative study of court- 
martial procedure by naming such capable attorneys a s  Jacob M. Lashly of St. 
Louis to make the inquiry. Some lines for investigation already have been 
drawn by House Military Committee men. They discovered fonr major d ~ f e c t s  
in military jurisprudence--weal protection for defendants, extreme sentences, 
lack of fair redress for improper convictions, and trial of enlisted illen on charges 
for which--offizers might not even have bepn reprimanded. 

Mr. Patterson's committee ought to find means for correcting these defects in 
the military trial system. Then what? The inquiry will not atone for miscar- 
riages of justice which the system produced. 

Two months ago, the Army provided a list of 50 severe cases reviewed by 
clemency boards. In  every case, the sentence was harsh. This raised the quee- 
tion a s  to how many of the 35.C00 military prisoners might clmerve attention 
from the plodding clemency boards. At about the same time, a court martial 
uncovered the brntality to American prisoners a t  Litchfieltl detention camp 
in England. An enlisted guard was convicted, but only recently were officers 
of the  camp even made to face charges. And that raised the question as  to  
how fa r  such barbarism extended to other military prisons. 

It is taking a long time, and strong public pressure, to arouse military justice 
to the cruel treatment of some prisoners and the need for clemency for others. 
I t  is taking even longer to arouse Congress to the need for a n  investigation. 
The Senate has kept the Morse resolution for an inquiry virtually pigeonholed 
for 2 months. 

Now Secretary Patterson says, "The War Department wants the most effl-ient 
and just system of military justice that can be devised." His step to help create 
such a system is commendable, but what does i t  mean to men who a re  victims 
of the injustice of the present system? Since the Army is so slow to help them, 
the Senate should quit using the Morse resolution for a pillow, and order a 
systematic review of court-martial procedures and punishment. Only then can 
there he any certainty that justice has been done. 

[From Times, February 19, 1.946, El Paso, Tex.] 

COURTS MARTIAL HIT 

"Reform the court-martial system" is one of the demands being showered on 
Congress, on newspapers, on commanding officers, by the GI's protesting in posts 
all over the world against what they call injustices. 

"Put enlisted men on courts-martial boards" was a key demand voiced by a 
mass meeting of American soldiers in Paris. The protesters alleged that  offizers 
generally get treated more leniently than enlisted men for the same type of 
offenses. 

The House Military Affairs Committee has been investigating court-martial 
procedure, and is expected to release its findings soon. The committee may 
recommend that defendants in courts martial be given the same rights a s  de- 
fendants in civil trials. The War Department is reviewing all court-martial 
sentences, and many of them have already been reduced. 

Whatever the truth or the falsity of the present charges against the court- 
martin1 system, everybody agrees that i t  llss been greatly improved since World 
War I. I11 1919 Brig. Gen. Snmuel T. Ansell, Acting Jndge Advocate General 
during World War I,  called the old court-martial system "un-American and 
archaic." He said its injustices served to "eliminate public esteem and affection 
for the Army." 

One bog was sentenced to 40 years for swearing a t  an officer. Another got 15 
years for l ~ a v i n g  camp for 40 days; he had gone home to nurse a sick wife. 
Another got 25 years for slipping home, before going overseas, to say good-by to 
his mother. 



As a result of an investigation by Congress after World War I, the court-martial 
system was overhauled from top to bottom. Congress revised the law so a s  to 
throw more safeguards around men on trial. 

[From Tribune, January 24, 1946, Johnstown, Pa.] 

There is a loud outcry against the United States Army's court-martial system. 
Demands for reform of the system are being showered upon Congress, newspapers 
and colnmanding officers by GI's protesting in posts all over the world against 
what they call injustices. 

"Pnt en1istc.d men on courts-martial bo:udsn way kpy derua~ld voiwd by a mass 
meeting of American soldiers in IJaris las t  week. The protesters alleged that 
ol5-ers generally get treated more leniently than enlisted men for the same type 
of cffenses. 

The National Whirligig today calls attention to several instances in which 
courts martial, conducted entirely by Army officers, have handed clown excessively 
harsh sentences to enlisted men, sentences that could not have been duplicated 
in any regular criminal court in the land. 

The House Military Afhirs Committee has been investigating the procedure 
and is expected to release its findings soon. The committee may recommend 
that defe l ld~ l l t~  in co~lr ts  martial be given the same rights a s  clefendants in 
civil trials. The War Department is reviewing all courtmartial sentences, and 
many of them already have been reduced. 

In  1919, soon after the close of World War I, Brig. Gen. Samnel T. Ansell, 
Acting .Judge Advocate General during that conflict, called the old court-martial 
system "un-American and archaic." He said its injustices served to "eliminate 
public esteem and affection for the Army." 

One hoy was sentenced to 40 years for swearing a t  an o5cer. Another got 15 
years for leaving camp for 40 days. He had gone home to nurse a sick wife. 
Another got 25 years for slipping home, before going overseas, to say good-by 
to his mother. 

As a result of a n  investigation by Congress after World War I the court-martial 
system was overhauled from top to bottom. The law was revised with the 
intent of throwing safeguards around men on trial, but little improvement has 
been discernible. Class distinction, a s  between commissioned officers and enlisted 
men, is very sharply drawn in the Army and Navy, and this class-consciousness, 
which in many cases has no justification on the grounds of comparative intelli- 
gence, is still frequently reflected in court-martia! verdicts. 

Congress should make another attempt to correct the manifest injustices of 
the system, and better luck to i t  this time. 

LH'rom Tribune, Januar~' 24, 1946, Tampa, Fla.1 

Among other insistent demands upon Congress, a s  it  "gets set" for a busy 
session, is one for reform of the court-martial system. The demand comes from 
GI's in posts all around the globe, in protest against what they call injustices. 

The keynote of the demand is : "Put enlisted men on the court-martial boards." 
This demand was voiced by a mass meeting of American soldiers in Paris last 
week. The ground for the protest is that, the soldiers claim, officers generally 
get more lenient treatment than enlisted men, for the same type of offenses. 

The House Military Affairs Committee has been hearing complaints about the 
court-martial system and is making an investigation. I t  is expected to report 
soon. One recommendation probably will be that  defendants in court-martial 
trials be given the same rights a s  defenda s in c m l  trials. The War Depart- 
ment*has been reviewing court-martial sengnees Bid many of them hare been 
reduced. 

Everybody agrees court-martial procedure has greatly improved since World 
War I. In  1919, Brigadier General Ansell, then Acting Judge Advocate General, 
pronounced the system then in vogue "un-American and archaic." He said the 
injustices then prevalent served to "eliminate public esteem and affection for 
the Army." 



At that  time one boy was sentenced to 40 years for swearing a t  an officer. 
Another got 15 years for leaving camp for 40 days ; he had gone home to nurse a 
sick wife. Another got 25 years for slipping home, before going overseas, to say 
goodby to his mother. These unquestionably were unduly and undeservedly 
harsh sentences. Because of complaints about such excessive punishment Con- 
gress overhauled the system from top to bottom, to throw more safeguards 
around men on trial. 

Jus t  now attention is being given the case of P k .  Joseph Hicswa, who is under 
sentence in Japan to die by firing squad, 011 conviction by court martial. Hicswa, 
who had an excellent combat record, was just about to sail for home on furlough. 
when, with two companions, he went "on a bat" and the three, encountering a 
group of Japs in a public park, set upon them and stabbed two of them to death. 
The fact that  Hicswa was probably under alcoholic influence of course offers nu 
mitigation of the oft'elise; but his good record as  a soldier should be entitled to 
some consideration. After all, American soldiers in the Pacific had acquired the 
habit of killing Japs. We a re  not insistiug that Hicswa's homiciclal act should 
be excused, but we think the trial and sentence should be thoroughly reviewed 
by the War Department. Only the War Department and the President have 
authority to set aside or reduce the sentence. 

[Vrom Post-D~spatch,  January 21, 1946, St. Louis, Mo.] 

INJUSTICE IN THE COURTS MARTIAL 

The present system of military courts martial might do for a hireling army, 
but i t  has caused gross injustices in our civilian armed forces. Now that  military 
sernrity is not a t  stake, it is time for the fnll inrrstig:~t'on proposed hg Senators 
Rlc('arran and Morse. 

The charge of "gross injustices" is not ours alone. Those a re  the words of 
spokesmen for the House Military Affair5 Committee. The committee already 
has found that defendants are  not fully protected in Army courts. Inexperienced 
officers have been assigned to defend men against the death sentence. Enlisted 
men have been tried for cffznses which would not cause a reprimand for officers. 
Too many men have been given "blue" discharges, which a re  supposed to be 
neither honorable nor dishonorable, but still can impugn a veteran's reputation 
forever. 

The Navy court-martial system has been changed little since the days of sailing 
ships. Vice Adm. Joseph I<. Taussig of the Naval Clemency and Prison Inspection 
Board admits that naval courts "usually impose excessively severe sentences, 
which are  mit'gated with monotonous regularity." Admiral Taussig says "inertia 
of the Navy" is to blame for preservation of this relic of a wind-blown fleet. 

The fact that the Navy has set up a court-martial review board, and that 
special Army clemency boards have reduced penalties in half of the 50 most 
severe rases reviewc~l so far, does not alter this unfair situation. The armed 
iorces are  correcting inclividual injustices, when to their shame they have not 
tried t~ improve the system which produced these injustices. 

Chairman RlcCarran has every reason to ask for a thorough inquiry into 
courts martial by the Senate Judiciary Committee. The committee mot only 
would search for miscarriaqes of justice, but would give the atwed fowes a plan 
for legal reform. Bitter evidence shows that they need it. 

[From News, Ly~lchhurg, Va., June 2, 19461 

That  the House Military Committee should call upon the Army for an expla- 
nation of sentences imposed by courts martial may be regarded in some respects 
as  medcllinq in affairs over which e co~nm~t tee  has no direct control. The 
Army, however, is not an organ izagn  which can do no wrong or cornmlt no 
errors of judgment. Courts martial a re  not tribunals of both first and last 
resorts. I t  is proper, therefore, that  there should be a bar of appeal. 

The complaint of Representative Thomason, of Texas, that  soldiers have been 
given discharges without honor after suffering nerve exhaustion caused by 
combat experience appears to be one that deserves complete investigation. A h .  



- Thomason cites one such case. I t  may be shown that this man has beeu 
I harshly punished or, on the other hand, that he  deserved the penalty inflicted. 

No matter how i t  turns out, the result will b \  in the interest of justice ant1 it  
may lead to the adjustment of many other complaints. 

We a re  all fully aware of the necessity for strict discipline in the Army ; that 
severe penalties must be demanded and enforced in order that every Inan 1r11ow 
what is expected of him and do i t  without question. I t  is difficult, however, 

I to understand that any man who has been in combat and who suffers the after 
effects of such a n  experience should be stigmatized. I t  is to be remembered, 
a s  Mr. Thomason indicates, that  these men have another life to live. I t  is 
outside the Army, that is true, but their military records follow them all the 
rest of their days. The ex-soldier without a n  honorable discharge stands 
mighty little show of getting along. I t  is not infrequent that  a bum in civilian 
life can be made into a good soldier, but a dishonored soldier has small chance 
as  a citizen. 

The bulk of our army today is of civilian personnel-men who will return to 
civilian pursuits a s  soon a s  the job in hand is  completed. Courts martial, 
therefore, should lean backward in the effort to return them to their former 
status with as good or better reputations than they enjoyed when they entered 
the service of their country. So it  is well that every case in which there is 
doubt be thoroughly investigated. I t  is a terrible thing to ruin a man's standing 
among his own people. 

[From Intelligence Journal, Lancaster, Pa., June 1, 19451 

A NECESSARY INVESTIGATION 

The House Military Affairs Committee bas called upon the Army for an 
explanation qf some of its courts-martial sentences and discharges. The case 
of Pvt. Joseph RtcGee, of Worcester, Mass., who was dishonorably discharged 
and given a 2 year sentence, for hitting German prisoners of war, resulted in 
widespread demands for an investigation of this nature. 

Disclosure of McGee's case resulted in the sentence being reduced to the time 
served Bnd he was reinstated in the Army. A reexamination of his case showed 
that all that  he had was punch several prisoners, mbo he was guarding, 
because they refused to work and insulted him when he ordered them to do so. 

Despite all of this, McGee, who has enough points to qualify him for an 
honorable discharge, has decided to stay in the Army until the ,Japanese are  
defeated. 

The feeling has been that there may have been other cases, similar to Mt.G?e's, 
that have never been brought to light. 

On the other hand, Congressman Thomason, ranking member of the House 
committee, which has asked represeutatives d the Adjutant General's office 
to appear before the, committee today, said he has heard of cases of soldiers 
being discharged without honor for reasons beyond their control. 

$'I'm terribly disturbed about this thing," Congressman Thomason said. "I 
have heard of a number of instances where men have been let out with other 
than honorable discharges. Some of these are  cases of sheer nerve exhaustion, 
of boys who have lived through tough air  raids. And yet they may be called 
cowards just because of these discharges." 

The Congressman also pointed out that many veterans' benefits are  given 
only to those with honorable discharges and for that  reason he desired to go 
into the matter fully. He also called attention to the fact that the GI bill of 
rights has set up a review board to pass on the courts martial and said that  
he intended to determine if the board is functioning a s  it  should be. 

The committee i s  to be commended for its interest in the matter of courts ' 

martial and sentences and it  should make a thorough investigation. 

[From Chicago Tribune, Chicago, Ill., June 8, 19451 
ARMY JUSTICE 

Representative Thomason, of Texas, has  asked the House Military Affairs 
~tbmmittee to investigate the conduct of courts martial by the Army. His sug- 
gestion is sound, and the investigation should be thoroughgoing. 



Mr. Thomason was particularly concerned about the trial of men who may 
have been victims of combat fatigue, and the discharge of some of the defend- 
ants from the Army "without honor." Combat fatigue, known during the last 
war a s  shell shock, is a demonstrable medical condition. A patient is not insane 
and he is not a coward. H e  may have, and often has had, a splendid combat 
record. A day comes when he can't take i t  any more and a board of officers, 
who have faced the same hazards and who themselves a r e  prepared to take 
thein in the future, is  hard l~!  a n  unprejudiced tribunal, even when furnished 
with medical testimony. Obviously, combat fatigue offers a refuge to malinger- 
ers. Equally obvious, the knowledge of this will cause the Army to be over- 
suspicious in genuine cases. Such cases should be reviewed in the light of the 
findings of unprejudiced civilian psychiatrists and physicians. 

The review of Army court-martial cases shonld'not be confined to those 
involving combat fatigue, however. Martial law was drafted in different times, 
for a different kind of soldier from the one who wears the United States uni- 
form taday. The professional soldier a century or more ago was recruited, 
as  often a s  not, from the dregs of society. When a weapon was placed in his 
hand the most savage discipline was required to insure that he did not turn i t  
against those whom he was enlisted to protect. Such a code is neither neces- 
sary nor desirable to govern civilians in uniform defending a free country of 
which they are  free citizens. 

During the war the Army has made tremendous advances in the rehabilita- 
tion and return to combat of men convicted of military offenses. At the same 
time, courts martial hare all too often felt themselves under the necessity of 
making an example of military offenders. They have imposed savage sentences, 
well knowing that in the process of review most of those sentences would be 
greatly tempered. Some of their penalties, naturally, will escape this screening 
process, and when they do gross injustice w ~ l l  have been done. Congressional 
surveillance can do much to correct these abuses. 

[From News, April 30, 1946, Los Angeles, Calif.] 

LOBBYING BY THE ARMED SERVICES 

No one is  especially surprised when Congress yields to the real-estate lobby, 
the farm bloc, or to this or that  special-interest group. 

But  when the armed forces s tar t  lobbying in peacetime Washington sensitive 
observers decide enough is enough and that government by pressure has assumed 
proportions of a calamity. 

Currently, the Army has been trying to suppress and shelve the House Mili- 
tary Affairs Subcommittee's report on courts martial, with its devastating 
condemnations of military jurisprudence. 

Here, therefore, is lobbying with a vengeance. Here is lobbying to the end 
of trying to keep from the public facts and opinions pointing to means of 
correcting the admitted evils and defects in the armed services trial systems. 

As is the case with much of the lobbying goiqg on these days, this latest 
Army maneuver is both self-defeating and socially defeating. 

If we a re  to get on with the job of formulating a national military policy 
and of rebuilding the military services to serve the needs of peace, the way 
to begin is -not to sabotage investigation or the presentation of information 
designed to improve and strengthen the people's Army and the people's Navy. 

The way to begin is to open all congressional doors to free discussion and 
free exchange of ideas on military matters. 

[From Sentinel, Grand Junction, Colo., April 23, 19461 

The military subcommittee of the lower House of Congress has recommended 
that there be an extensive overhaul of the Army's system of justice. This 
recommendation was made after a study of Army court records for the war 
years-a record that  convinced this committee tha t  court-martial sentences, 
as  a rule, were too stiff; that  miscarriages of justice a re  fa r  too frequent In 
Army court martials, and thatenlisted men in this phase of army life, a s  in many 
others, are a t  a disadvantage. From many experiences and observations related 



by cs-service men, the findings of this military subcommittee are not exaggerate& 
And we believe the public generally mill agree with it  that the existing court- 
~nart ia l  system needs nn extensive overhaul. 

[From Eagle, Brooklyn, N. Y., April 22, 19461 

(:BARGES ~ ( + A I N ~ T  ARMY 'I:RI\T.s &XUST 1;l~ QUICKLY INVESTIGATED 

. '  Modern civilization tolerates dnuuhead procedures only under .stress' of: 
conflict. There a r e  exceptioils to this, a s  witness the mockeries pel.petrated in 
some dictator-ridden countries. But for the most part well-conclitionecl govern- 
ments extend certain "inalienable rights" to the accused, and nearly everywhere 
the English common law concept of judicial procedure has a t  leilSt some tokeq 
observance. , . 

+Xence it  is frightening to read t l ~ e  report of the House Military Affairs, sub' 
committee's report on army courts-martial coutaining shoclring assertions that  
serious charges were brought against Aluerican soldiers capriciously, that  
members of courts-mtlrtial were largely an~ateurs, that miscarriages of .justice 
tool< place overseas, that excessive sentences were imposed, some of them even. 
to death. 

I t  is only a s~nal l  comfort thht the A m y  itself rrxc2ts to the charges with t h s  
swift assertion that the 25,000-word report of the subcommittee contains many 
errors. Nor is i t  too reassuring that  the report has been tabled for the'presesb: 
for reconsideration by the entire committee, when it  would appeilr witnesses to ,  
corroborate or attack the assertions in the report will be called. 

Arm)' sentences have always seemed escessive to the civilian mintl. Penalties: 
of many years' imprisonment- for seemingly minor offense shocked people ac;- 
customer1 to the comparative leniency of our civil courts. Rn t  behind ihis was' 
alWays the unclerstnnding that  eve11 the most cxcessire sentences imposed for  
military infraction were rarely served out ancl that many times even the extreme 
penalty was commuted by the high contand. 

The qni-cker the congressional cornmittw comes to grips with the ugly 
charges its subcommittee has made, so Innch more quickly will American publie 
opinbn be guided accurately into the position which i t  must take. 

'(H. Rept. No. 2722 is as follows:) 

[H. Rept. No. 2722, 79th Cong., 2d sess.] 

INVESTIGATION OF THE NATIONAL WAR EFFORT 
\ 

JUDICIAL SYSTEM, UNITKD STATES ARMY 

Pursuant to House Resolution 20, Seventy-ninth Congress, authorizing t h e  
Committee on Military Affairs to investigate the war effort, the committee ha& 
for more than a year been studying court-martial procedure and the en t i re  
judicial system of the Army. The hlstory, characteristics, administration, and 
results, and the effects of the system on soldier morale and acceptability of 
iuilitary service to American citizens, have all been carefully examined. As m 
result of this study, the committee presents the following recommendations: 

Recommendation 1 : 
That the Judge Advocate General's Department be vested with judicial power* 

it does not now possess ; 
That, after a special or general court has been held, the findings and sentences 

shall pass directly to the Judge Advocate General's Department for all further. 
actions of review, promulgation, and confirmation, except for such final ap- 
pellate review as  may be made by the .Judge Advocate General of the Army in 
accordance with recommendation 2 below and such final confirmation as  may 
legally require action on the part of the President. 

That in view of its increased responsibility the Judge Advocate Ge~era l ' s  D8- 
partment be reorganized and enlarged, both a s  to number and the qualifications 
of its personnel, provision being made for Judge Advocate General jurisdictions 

. to be set up throughout the A m y ,  independent of the immediate commands i n  
which cases arise, and provision being made for higher reviewing officers of 
the Judge Advocate General's Department to take part in actual trials from tima, 
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t o  time throu$hout their service in order to keep their judgment realistic a s  
)well a s  academically and legally sound. 

That officers of the Judge Advocate General's Department be made available 
t o  sit as  law members, trial judge advocates, and defense counsel in all general 
,courts martial in accordance with recommendations 4 and 6 below; and 

Tha t  the Articles of War be amended a s  may be necessary to give effect to 
(the foregoing provisions of this recommendation. 

Recommendation 2 : 
That  the Judge Advocate General of the Army be vested with judicial appel- 

la te  power in all general court-martial cases apart from the administrative proc- 
esses of review ; 

That the Judge Advocate General be empowered to consider appeals from t4e 
juigments of general courts martial both a s  to law and fact ; 

That  the Articles of War be amended a s  may be needed to provide that any 
defendant may file a petition for rehearing in appeal from the judgment of any 
reneral  court martial. said netition to be addresed to the Judge Advocate General : - 

That  the Judge ~ d v o c a t e  General be empowered in his jidgment to  retry any 
case de novo, to order any case retried de novo, or to void any original proceeding 
or to  alter any sentence, or to issue a n  honorable discharge in place of a dishonor- 
nble discharge, or to restore to an officer his commission or the grade of which 
he may have been deprived by sentence of a general court martial, or to  take 
other action a s  may be required to correct any injustice and so fa r  as  possible 
to make whole the party or parties injured; and 

Tha t  when, by direction of the President, a s  provided in article of war 50M, a n  
OAice of Assistant Judge Advocate General is established in any distant command, 
said Assistant Judge Advocate General shall exercise in that command judicial 
powers and duties corresponding to those authorized in the foregoing paragraphs 
for the Judge Advocate General of the Army. 

Rxommendation 3 : 
'That Congress consider amending article of war 4 in such manner a s  to pro- 

vide that  when charges a re  brought against enlisted men for trial by special 
or general court martial, they shall be informed of their right to have enlisted 
men sit  on the court ; 

That  if the accused so requests, enlisted men shall be appohted to the num- 
ber of one third of the total membership of the court ; 

That enlisted men so appointed shall be selected from other companies or 
equivalent organizations than that'of the accused person and that  of the officer 
bringing the charges ; and 

That  failure to comply with this provision shall be a jurisdictional error. 
Recommendation 4 : 
That  article of war 8 be amended in such manner a s  to require that the law 

member of a general court martial be-all ofice of the Judge Advocate General's 
Department or an officer who is a member of the bar of a Federal court, or of 
the highest court of a State or Territory of the United States ; 

That  the law meulber shall a t  the conclusion of proceedings, if requested by 
t h e  president of the court, sum up the case impartially for both the prosecution 
a n d  the defense ; 

That the law member shall not vote on the findings or sentence; 
That  failure to observe the foregoing provisions shall constitute a juriedictional 

e r ror  ; and 
l h a t  consideration be given to the advisability of denominating the law mem- 

Ber by the term "trial judge advocate," a t  present applied to the prosecutor, and 
the  prosecuting officer by the term "prosecuting officer." 

Recommendation 5 : 
That  articles of war 8, 9, and 10 be amended a s  may be,necessary to prohibit 

the censure, reprimand, or admonishing of ally member of a court martial by 
a n y  authority who has appointed a general, special, or summary court, with 
respect to the findings or sentences adjudged by such court or other exercise of 
his judicial responsibility. 

Recon~mendation 6 : 
That  article of war 11 be amended to require that the trial judge advocate 

and the defense counsel of each general or special court martial shall be omcers 
of the Judge Advocate General's Department, or officers who are members of 
the bar of a Federal court, or of the highest court of a State or Territory of 
.the United States. 

Recommendation 7 : 



That  Congress consider amending article of war 45 and such other articles 
as  may be necessary, to provide a maximum table of punishments in time of war ; 

That in this connection a differentiation be made between military personnel 
in zones of combat or in occupation of foreign countries and military personnel 
in areas where more normal conditions prevail even in wartime ; and 

That  the above table of maximum punishments apply equally to officers and 
enlisted men. 

Recommendation 8 : 
That article of war 44, requiring publication in his honle newspapers of the 

conviction of an officer for cowardice or fraud and making it  scandalous for 
any other officer to associate with him, be dropped. 

Recomnlendation 9 : 
That article of war 50y2 be amended to re uire that  all couvictions which have 

not prerionsl] been reviewed by the board ofl.eview, and under which the accused 
has been confined more than 6 mouths, be reviewed by the board of review. 

Reconlniendation 10 : 
/ That article of war 50 he amended to provide that failure to comply with 

its requirement for a thorough and impartial investigation before trial shall be 
a jurisdictional error. 

Rwommenclation 11 : 
That article of war 70 be further amended to make provision that a showing 

of evidence having been obtained by oppressive, cruel, or persecuting practices, 
includ~ng threats for forcing confessionrj or admissions froin accused persons or 
persons under investigation, shall cause such evidence to be excluded ; that  the 
acceptance by the court of such evidence, admissions, or confessions shall con- 
stitute error injuriously afl'ecting the substantial rights of the accused; and 
that officers or others clearly responsible for such practices shall themselves be 
subject to charges under the Articles of War. 

Recorninendation 12 : 
That  @cle of war 92 be amended to make the punishn~ent for rape subject 

to the discretion of the court. 
Recommendation 13 : 
That article of war 96 be amended by the omission of the clause "conduct 

of a nature to bring discredit on the military service." 
Recommendation 14 : 
That the Manual for Courts Martial, paragraph 97, be altered to  make i t  a 

matter of right for defense counsel to procure witnesses by subpena on a n  
equal basis with the prosecution. 

Recommenclation 15 : 
That the Manual for Courts Martial be altered to require that  notices of 

impending court-martial trials be pnblished on bulletin boards in the canlp or  
post where they a re  to be held, with all accompanying statement that attendance 
a t  the trials is permitted to he public and to military personnel. 

Recommendation 16 : 
That Army regulations governing reclassification boards, boards convened 

under Public Law 190, and similar boards be altered to provide full protection 
for the rights of officers and enlisted men against vhom allega~ions are  made, 
including prorision for defense counsel and witnesses on complete parity with 
the privilege of the Army. 

Mr. ELSTON. I want to say to you, Mr. Durham, that we appreciate 
your having sat with this committee on these hearings. Your help 
has been worth a great deal to us, particularly in view of the fact that 
you were chairman of the special committee last year that went intcr 
this subject very thoroughly and made the report which you have 
just offered for the record. 

I believe Mr. Johnson wantecl to ask you a question. 
Mr. JOHNSOX of California. I ~vaiit to ask you one question, if 1 

nliglit. I notice in your bill you set up sort of a skeleton o~ganjza- 
tion of the Judge Advocate Genera17s Department, providing that 
the head man should be a major general and four assistants with the 
rank of brigadier general. Did you have some advice from Army 
people on that, as to what would be required to set up the type of 



Judge Advocate General's Department that you contemplated by 
your bill ? 

Mr. DURHAM. Well, we had no particular advice from anjr one. 
We did, as you recall, Mr. Johnson-you were a member of that 
conlmittee-work about as close as we could with the Judge Advocate 
General's office in making these recommedations last year. Of course; 
a t  that time we were not in full agreement, as you recall. 

Mr. JOHNSON of California. That is right. 
Mr. DURHAM. We narrowed those objections down to where this 

report was finally put out as an over-all study, realizing of course that 
we would not be able last year to enact this into legislation, so as 
to have it become lam. Of course, that is one of the points where 
the committee and the War Department are still a t  some variance. 
P am no going to insist on these details, as far  as they are carried out 
in my bill. I m for improvement in the system as a whole. I think 
the objective that was initiated here by this committee has been 
carried out to a large extent in tlhe War Department's own bill. 

Mr. JOHNSON of California. What I was thinking about was this: 
I f  we change the chairman's bill and illcorporate some of the features 
,of your bill, I think we would have to consider what type of an organi- 
zation the Department should have. We don't want to turn loose, on 
a radically different theory than they have operated on before, and 
then just have them wilter on the vine. 

I wasn't a t  all the meetings of the subcommittee. I thought maybe 
.at some time that had been considered, as to what the structure should 
:be, that is, as to the rank of the top man, how many assistants and 
kheir rank, and so forth, shculd be. 

Tha t  is why I asked the question. 
Mr. DURHAM. I would have to go back and read some of the hear- 

ings, so as to give you in detail everything that took place in con- 
nection with that. 

Mr. JOHNSON of California. I want to compliment you, too. You 
did a very fine job last year. You worked very hard on that bill. 
I think you did an excellent job in getting conflicting viewpoints com- 
posed on our committee. 

Mr. DURHAM. Thank you very much. 
Mr. ELSTON. We would be very glad, Mr. Durham, to have you sit 

with us a t  any future meetings we have, to get the benefit of your 
advice and counsel. 

Mr. DTSRIIAM. Mr. Chairman, with your permission, when the com- 
mittee begins taking up the bill, I wonld like to have the privilege of 
sitting with you. 

Mr. ELSTON. We will be very glad to have you sit with us. 
General Green, we asked you if you could get some data for us on 

the cost of increasing the Judge Advocate General's Department. 
General GREEN. I took that up with the legislative and liaison oficer, 

and he is going to furnish it, sir. 
Colonel DINSMORE. Mr. Chairman- 
Mr. ELSTON. Colonel Dinsmore. 
Colonel DINSMORE. I spoke to the Under Secretary about the matter 

immediately when I got back Friday and he said a t  once that he would 
give the committee anything it wanted. We hoped to have a letter 



for you from the Under Secretary tbd'ay;'I'hope'this morning. They 
are working on it now. 

Mr. ELSTON. All right. When it comes in we will place it in the 
record. J 3, ,, , < I $  

Colonel DINSMORE. Yes, sir. 
Mr. ELSTON. Thank you very much, Colonel. 
General Green, have you anything further to add? 
General GREEN. Not a thing, si$. 
Mr. ELSTON. General Hoover. , . ,  , 
General HOOVER. No, sir. I 

Mr. ELSTON. Mr. Smart has some figurks for the record, relative 
to the present direct costs for maintaining the Judge Advocate Gen- 
eral's Department and relative to the anticipated increase in direct 
cost if an independent Judga Advocate General's Department should 
beestsblished. Without objection, these fiaures will be included in the 
record. Hearings may be reopened iri or$ei- tpo receive any pertinent 
information but for the present they are considered as having been . 
concluded. 

(See attached sheet for information.) 
WAR DEPARTMENT, 

OFFICE OF THE UNDER S E C R ~ A R Y ,  
Washington, D. C., April 28, 1947. 

Elon. CHAELER H. ELSTON, 
Chuimtan, Legal Subcommittee (No. 11 ) , Committee on Arm& Eer%ices, 

Houee of Representatives, Washington, D. C. 
DEA$ Ma. ELBTON: In  response to your request for a n  estimate of increased 

personnel requirements and increased costs which would result from the enact- 
ment of H. R. 2575 Eightieth Congress, and H. R. 576, Eightieth Congress, re- 
spectively, the following information is furnished. 

I t  is  estimated that  the total commissioned personnel requirements of the 
Judge Advocate General's Department under H. R. 2575 would be 937, a s  com- 
pared with a n  estimated required commissioned strength for the  fiscal gear 
2948 of 655, or a n  increase of 282. 

I t  is  estimated that the total commissioned personnel requirements of the 
Judge Advocate General's Department under H. R. 576 would be 997, or 60 
more than would be required under H. R. 2575, and 342 more than estimated 
current requirements. 

In  addition to the above, and in either case, i t  is estimated that  requirements 
for military personnel, in addition to cominissioned officers, would be substan- 
tially equal to the requirements for commissioned personnel, and that  some 40 
additional civilian employees would be required, with ratings from C A P 3  
to CAE'-6. 

I t  is estimated that the additional cost of H. R. 2575 over and above current 
estimates, would be approximately $3,200,000 per annum, and that the increased 
cost over and above current estimates of H. R. 576 would be approximately $3,- 
9C0.000 per annum, or about $700,000 more than the estimated increased cost 
of H. R. 2575. 

Sincerely yours, 
KENNETH C. ROYAIL, 

Under Secretary of War. 

WAR DEPARTMENT, 
OFFICE OF THE CHIEF OF STAFF, 

Washington 25, D. C., April 29, 1947. 
Hon. CHARLES R. ELSTON, 

Chail-nzan, Legal Subcommittee (NO. l l ) ,  Comnittee on Awned Services, 
House of Representatives, Washington, D. C. 

DEAR Mu. ELSTON: Pursnant to the request of your'committee, attached hereto 
Is the statement furnished by the Assistant Judge Advocate General showing 



the number of officers performing Jndge Advacate General's Department dutdw 
a t  the present time. - 

Sincerely yours, 
JOHN P. DINSMOBE, 

Colonel, GSC, Special Assistant to the Chief, Legislative and Liaisfm Division. 

[Inclosure.] 
WAR DEPARTXENT, 

OFFTCE O F  THI JUDGE ADVOCATE GENERAL, 
Washington 25, D. C. ,  April 29, 1947. 

Memorandum for Chief, Legislative and Liaison Division, War Department 
General Staff, Room 3 G916, The Pentagon, Washington, D. C. 

Subject : Number of Officers Performing Judge Advocate General's Depar tnmt  
Duties 
1. In  accord with your request the following information is submitted with 

respect to officers, on a world-wide basis, now performing Judge Advocate Gen- 
eral's Department duties 

Regular Army (includes 17 officers detailed from other arms and services, 
8 of which are  attending civilian law schools, and '5 recalled to active 
duty from retirement) -----' ------------------------------------ 1% 

Reserve, National Guard, and AUS ------------------------------------ 555 

Total - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  749 
2. Of the above, 458 a re  commissioned or detailed in this Department. The 

remaining 291 a re  officers of other armed arms and services who are required 
to perform legal duties due to the shortage of members of this Dapartment. 
The number, 291, is  computed from the best sources available and is a com- 
putation rather than a n  actual count. 

HUBERT D. HOOVER, 
Brigadier General, USA,  

Assistant Judge Advocate GenUnl. 

- HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

Washington 25, D. C.,  April 28, 1947. 
Hon. CHARES H. ELS'ION, 

House o f  Representatives. 
DEAR MR. ELSTON: Pursuant to your request, I have contacted the Judge Ad- 

vocate General's Department requesting the estimated cost for the maintenance 
of the Judge Advocate General's Department with its present personuel of 749. 
In respons  to this request I have been informed that the direct cost for such 
maintenance is $7,700,000. 

Very truly yours, 
RonnT W. SMART, 

ProfessionaZ Staff ilfenzber. 

0 * 
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