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SUBCOMMITTEE HEARINGS ON H. R. 2575, T0 AMEND THE ARTICLES

" OF-WAR TO IMPROVE THE ADMINISTRATION OF MILITARY
JUSTICE, TO PROVIDE FOR MORE EFFECTIVE APPELLATE RE-
VIEW, TO INSURE THE EQUALIZATION OF SENTENCES, AND FOR
OTHER PURPOSES '

Houst oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
Suscommrrree No 11, Lecar,
_ Monday, April 14, 1947.

The subcommittee met at 11 a. m., Hon. Charles H. Elston (chair-
man) presiding. :

Mr. Erston. Gentlemen, we have met this morning to consider
H. R. 2575, as well as a number of other bills, on the subject of im-
proving the administration of military justice and to provide a more
effective review, to equalize sentences, and for other purposes.

The hearings will more or less proceed on all of the bills. It may
be that before the hearings are concluded the Navy Department will
present a bill which we understand is now under consideration. If
so we will be glad to proceed with the Navy Department’s bill also.

We hope that before the hearings are concluded we will be able
to write some legislation applicable to both the Army and the Navy,
so that the entire system within those branches may be revised.

(H. R. 2575 is as follows:)

[H. R. 2575, 80th Cong., 1st sess.]

A BILL To amend the Articles of War to improve the administration of military justice,
to provide for more effective appellate review, to insure the equalization of sentences, and
for other purposes

Be it enacted by the Senate and House of Representatives of the United Stales
of America in Congress assembled, That the Articles of War (41 Stat. 787 to 811,
as amended) are hereby amended as follows: :

Article 1is amended to read as follows: -

“(a) The word ‘officer’ shall be construed to refer to a commissioned officer.

“{(b) The word ‘soldier’ shall be construed as including a noncommissioned
officer, a private, or any other enlisted man or woman,

“(c) The word ‘company’ shall be construed as including a troop, battery,
or corresponding unit of the ground or air forces.

“(d) The word - ‘battalion’ shall be construed as including a squadron or
corresponding unit of the ground or air forces. . '

“(e) The word ‘cadet’ shall be construed to réefer to a cadet of the United
States Military Academy.”

SEc. 2. Article 2, subparagraph (&), is amended to read as follows:

“(a) All officers, members of the Army Nurse Corps, warrant officers, flight
officers, and soldiers belonging to the Regular Army -of the United States; all
volunteers, from the date of their muster or acceptance into the miiltary service
of the United States; and all other persons lawfully called, drafted, or ordered
into, or to duty or for training in, the said service, from the dates they are
required by the terms of the call, draft, or order to obey the same;”
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SEc. 3. Article 4 is amended to read as follows:

“ART, 4. WHOo MAY SERVE ON CourT-MARTIAL—AIll officers in the military
gervice of the United States, and officers of the Marine Corps when detached
for service with the Army by order of the President, shall be competent to
serve on courts-martial for the trial of any persons who may lawfully be
brought before such courts for trial.

All enlisted persons in the active military service of the United States or
in the active military service of the Marine Corps when detached for service
with the Army by order of the President, shall be competent to serve on general
and special courts-martial for the trial of enlisted persons and persons of these
categories shall be detailed for such service when deemed proper by the
appointing authority.

When appointing courts-martial the appointing authority shall detail as
members thereof those oflicers of the command and when eligible those enlisted
persons of the command who, in his opinjon, are best qualified for the duty by
reason of age, training, experience, and judicial temperament; and officers and
enlisted persons having less than two years’ service shall not, if it can be
avoided without manifest injury to the service, be appointed as members. of
courts-martial in excess of minority membership thereof. No person shall be
eligible to sit as a member of a general or special court-martial when he is the
accuser or a witness for the prosecution.”

Sec. 4. Article 5 is amended to read as follows: i

“ART. 2. GENERAL COUR-TS-MARTIAL.—GeneI‘al courts-martial may consist of
any number of members not less than five.”

SEc. 5. Article 6 is amended to read as follows:

“ART. 6. SPECIAL COURTS-MARTIAL. —Spec1al courts-martial may consist of any
nummber of members not less than three.’

SEc. 6. Article 8 is amended to read as follows:

“ART. 8. GENERAL CoUrTsS-MARTIAL.—The President of the United States, the
commanding officer of a Territorial department, the Superintendent of the Mili-
tary Academy, the commanding officer of an Army group, an Army, an Army
corps, a division, a separate brigade, or corresponding unit of the Ground or Air
Forces, or any command to which a member of the Judge Advocate General’s
Department is assigned as staff judge advocate, as prescribed in article 47, and,
when empowered by the President, the commanding officer of any district or of
any force or body of troops may appoint general courts-martial; but when any
such commander is the accuser or the prosecutor of the person or persons to be
tried, the court shall be appointed by superior competent authority, and may in
any case be appointed by superior authority when by the latter deemed desirable.

“The authority appointing a general court-martial shall detail as one of the
members thereof a law member who shall be an officer of the Judge Advocate
General’s Department or an officer admitted to practice law in a court of the
judicial system of the United States or in the highest court of a State of the
United States and certified by the Judge Advocate General to be qualified for
such detail: Provided, That no general court martial shall receive evidence or
vote upon its findings or sentence in the absence of the law member regularly
detailed. The law member, in addition to his duties as a member, shall perform
the duties prescribed in article 31 hereof and such other duties as the President
may by regulations prescribe.”

Sec. 7. Article 9 is amended to read as follows:

“ART. 9. SPEOIAL COURTS-MARTIAL—The commanding officer of a district, gar-
rison, fort, camp, station, or other place where troops.are on duty, and the com-
manding officer of an Army group, an Army, an Army corps, a division, brigade,
regiment, detached battalion, or corresponding-unit of Ground or Air Forces, and
the commanding officer of any other detached command or group of detached units
placed under a single commander for this purpose may appoint special courts-
martial; but when any such commanding officer is the accuser or the prosecutor
of the person or persons to be tried, the court shall be appointed by superior
authority, and may in any case be appointed by superior authority when by the
latter deemed desirable.”

Sec. 8. Article 11 is amended to read as follows:

“ART. 11. APPOINTMENT OF TRIAL JUDGE ADVOCATES AND CoUuNsEL.—For each gen-
eral or special court-martial the authority appointing the court shall appoint a
trial judge advocate and a defense counsel, and one or more assistant trial judge
advocates and one or more assistant defense counsel when necessary: Provided,
That the trial judge advocate and defense counsel of each general court-martial
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shall, if available, be members of the Judge Advocate General’s Department or
officers admitted to practice law in a court of the judicial system of the United
States or in the hlghest court of a State of the United States: Provided further,
That in -all -cases in which the officer appointed as trial judge advocate shall be
... 'a member of the Judge Advocate General's Department, or an officer admitted to
’ practice law in a court of the United States or in the highest court of a State, the
officer appointed as defense counsel shall likewise be a member of the Judge
Advocate General’'s Department or an officer admitted to practice law in a court
of the judicial system of the United States or in the highest court of a State of
the United States: Provided further, That when the accused is represented by
counsel of his own selection and does not desire the presence of the regularly
appointed defense counsel or assistant defense counsel, the latter may be excused
by the president of the court: And provided further, That no officer who has acted
as member, trial judge adveeate, assistant trial Judge advocate, defense counsel,
or d»lstant defense counsel in any case shall subsequently act as a staff judge
advocate to the reviewing or confirming authority upon the same case.”

SEc. 9. Article 12 is amended to read as follows:

“ART. 12. GENERAL CoURTS-MARTIAL.—General courts-martial shall have power
to try any person subject to military law for any crime or offense made punishable
by these articles, and any other person who by the law of war is subject to
trial by military tribunals: Provided, That general courts-martial shall have
power to adjudge any punishment authorized by law or the custom of the service
including a bad-conduct discharge.”

Sec. 10 Article 13 is amended to read as follows:

“ART. 13. SPECIAL CoOURTS-MARTIAL.—Special courts-martial shall have power
to try any person subject to military law for any crime or offense not capital
made punishable by these articles: Provided, That the President may, by regu-
lations, except from the jurisdiction of special courts-martial any class or
‘classes of persons subject to military law: Provided further, That the officer
competent to appoint a general court-martial for the trial of any particular case
may, when in his judgment the interests of tlie service so require, cause any
case to be tried by a special court-martial notwithstanding the limitations upon
the jurisdiction of the special court-martial as to offenses herein prescribed,-
but the limitations upon jurisdiction as to persons and upon punishing power
herein prescribed shall be observed.

“Special courts-martial shall not have power to adjudge dishonorable discharge
or dismissal, or confinement in excess of six months, nor to adjudge forfeiture
of more than two-thirds pay per month for a period of not exceeding six months:
Provided, That subject to approval of the sentence by an officer exercising general
court-martial jurisdiction and subject to appellate review by The Judge Advocate
General and appellate agencies in his office, a special court-martial may adjudge
a bad-conduct discharge in addition to other authorized punishment.

Sec. 11. Article 14 is amended to read as follows:

“ART. 14. SUMMARY COURTS-MARTIAL—Summary courts-martial shall have
power to try any person subject to military law, except an officer, a member of the
Army Nurse Corps, a warrant officer, flight officer, or a cadet, for any ecrime or
offense not capital made punishable by these articles: Provided, That noncom-
missioned officers shall not, if they object thereto, be broughtto trial before a

“summary court-martial without the authority of the officer competent to bring
them to trial before a special court-martial: Provided further, That the Presi-
dent may, by regulations, except from the jurisdiction of summary courts-martial
any class or classes of persons subject to military law.

“Summary courts-martial shall not have pewer to adjudge confinement in
excess of one month, restriction to limits for more than three months, or for-
feiture or detention of more than two-thirds of one month’s pay.”

Sec. 12. Article 16 is amended to read as follows:

“ART. 16. PERSONS IN THE MILITARY SERVICE—How TrIABLE.—Officers shall be
triable only by general and special courts-martial and in no case shall a person
in the military service, when- it can be avoided, be tried by persons inferior to
him in rank. No enlisted person may sit as a member of a court-martial for the
trial of another enlisted person who is assigned to the same company or corre-
sponding military unit.”

Sec. 13. Article 22 is amended to read as follows:

“ART, 22, PROCESS TO OBTAIN WITNESSES, —Every trial Judge advocate of a
general or special court-martial and every summary court-martial shall have
power to issue the like process to compel witnesses to appear and testify which

-
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courts of the United States ‘having criminal jurisdiction may lawfully issue;
but sitch process shall run to any part of the United States, its Territories, and
possessions. Witnesses for the defense shall be subpenaed, upon request by the
defense counsel, through process issued by the trial judge advocate, in the same :
anner as witnesses for the prosecution.”

. Sec. 14. Article 24 is amended to read as follows:

“ART. 24. COMPULSORY SELF-INCRIMINATION PrROHIBITED.—No witness before a
mlhtary court, commission, court of inquiry, or board, or before any officer con-
ducting an investigation,' or before any officer, military, or civil, designated to
take a deposition to be read in evidenmce before a military court, commission,
court of inquiry, or board, or before an officer conducting an investigation, shall
be compelled to incriminate himself or to answer any question the answer to
which may tend to incriminate him or to answer any question not material to the
issue when such answer might tend to degrade him.

“The use of coercion or unlawful influence in any manner whatsoever by any
person subject to military law to obtain any degrading statement not ma-
terial to the issue, or any self-incriminating statement, admission or confession
from any accused person or witness, shall be deemed to be conduct to the
preJudlce of good order and military d1sc1phne, and no such statement, admis-

'sion, or confession shall be received in evidence by any court- martlal »

SEc. 15. Article 25 is amended to read as follows:

“ART. 25. DEPOSITIONS—WHEN ApMISSIBLE—A duly authenticated deposi-
tion taken upon reasonable notice to the opposite party may be read in evi-
dence before any military court or commission in any case not capital, or in any
proceeding before a court of inquiry or a military board, if such deposition be
taken when the witness resides, is found, or is about to go beyond the State,
‘Territory, or district in which the court, commission, or board' is ordered to sit,
or beyond the distance of one hundred miles from the place of trial or hearing,
or when it appears to the satisfaction of the court, commission, board, or ap-
pointing authority that the witness, by reason of age, sickness, bodily infirmity,
imprisonment, or other reasonable cause, is unable to, or, in foreign places,
because of monamenability to process, refuses to appear and testify in per-
son at the place of trial or hearing: Provided, That testimony by deposition
may be adduced for the defense in capital cases: Provided further, That a deposi-
tion may be read in evidence in any case in which the death penalty is au-
thorized by law but is not mandatory, whenever the appomtlug authority shall
have directed that the case be treated as not capital, and in such a case a sen-
tence of death may not be adjudged by the court-martial: And provided fur-
ther, That at any time after charges have been signed as provided in article
46, and before the charges have been referred for trial, any authority competent
to appoint a court-martial for the trial of such charges may designate officers
to represent the prosecution and the defense and may authorize such officers,
upon due notice, to take the deposition of any witness, and such deposition
may subsequently be received in evidence as in other cases.”

Skc. 16. Article 31 is amended to read as follows:

“ART. 31. METHOD OF VoTING.—Voting by members of a general or special court-
martial upon questions of challenge, on the findings, and on the sentence shall be
by secret written ballot. The junior member of the court shall in each case
count the votes, which count shall be checked by the president, who shall forth-
with announce the result of the ballot to the members of the, court. The law
member of a general court-martial or the president of a special court—martial,
shall rule in open court upon interlocutory questions, other than challenge, aris-
ing during the proceedings: Provided, That unless such ruling be made by the law
‘member of a general court-martial, if any member object thereto, the court shall
be cleared and closed and the question decided by a majority vote, viva voce, be-
ginning with the junior in rank : And provided further, That any such ruling made
by the law member of a general court-martial upon any interlocutory question
other than a motion for a finding of not guilty, or the question of accused's sanity,
shall be final and shall constitute the ruling of the court; but the lJaw member
may in any case consult with the court, in closed session, befme making a ruling,
‘and may change any ruling made at any time during the trial.”

Sec. 17. Article 36 is amended to read as follows:

“ART. 36. DISPOSITION OF RECORDS—SPECIAL AND SUMMARY COURTS-MARTIAL.—
After haying been acted upon by the officer appointing the court, or by the officer
commanding for the time being, the record of each trial by special court-martial
and a report of each trial by summary court-martial shall be transmitted to the
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headquarters of the officer exercising general court-martial jurisdiction over the
command, there to be filed in the office of the staff judge advocate: Promded_
however, That each record of trial by special court martial in which the sentence,
as approved by the appointing authority, includes a bad-conduct discharge, shall,
if approved by the officer exercising general court-martial jurisdiction under the
provisions of article 47, be forwarded by him to The Judge Advocate General
for review as hereinafter in these articles provided. When no longer of use,
records of summary courts-martial may be destroyed as provided by law govern-
ing destruction of Government records.” .

SEc. 18. Article 38 is amended to read as follows:

“ART. 38. PRESIDENT MaY PRrEscrRIBE RurLes.—The President may, by regula-
tions, which he may modify from time to time, prescribe the procedure, including
modes of proof, in cases before courts-martial, courts of inquiry, military commis-
sions, and other military tribunals, which regulations shall, insofar as he shall
deem practicable, apply the principles of law and rules of evidence general recog-
nized in the trial of criminal cases in the district courts of the United States:
Provided, That nothing contrary to or inconsistent with these articles shall be so
prescribed : Provided further, That all rules and regulations made in pursuance of
this Article shall be laid before the Congress.”

Sec. 19. Article 39 is amended to read as follows:

“Arr., 39. As To TiME—Except for desertion or absence without leave com-
mitted in time of war, or for mutiny or murder, no person subject to military
law shall be liable to be tried or punished by a court martial for any crime
or offense committed more than two years before arraignment of such person:
Provided, That for desertion in time of peace or for any crime or offense pun-
ishable under articles 93 and 94 of this code the period of limitations upon trial
and-punishment by court-martial shall be three years: Provided further, That
the period of any absence of the accused from the jurisdiction of the United
States, and also any period during which by reason of some manifest impedi-
ment ‘the accused shall not have been amenable to military justice, shall be.
excluded in computing the aforesaid periods of limitation: Provided further,
That this article shall not have the effect to authorize the trial or punishment
for any crime or offense barred by the provisions of existing law: "And provided
further, That in the case of any offense the trial of which in time of war shall
be certified by the Secretary of War to be detrimental to the prosecution of.
the war or inimical to the Nation’s security, the period of limitations herein
provided for the trial of the said oftense shall be extended to the duration of
the war and six months thereafter.’ .

SEc. 20. Article 43 is amended to read as follows:

“ART. 43. DEATH SENTENCE—WHEN LAWFUL; VOTE OoN FINDINGS AND SEBEN-
TENCE~—No person shall, by general court-martial, be convicted of an offense
for which the death penalty is made mandatory by law, nor sentenced to suffer
death, except by the concurrence of all the members of said court-martial pres-
ent at the time the vote is taken, and for an offense in these articles expressly
made punishable by death ; nor sentenced to life imprisonment, nor to confinement
for more than ten years, except by the concurrence of three-fourths of all
the members present at the time the vote is taken. Conviction of any offense
for which the death sentence is not mandatory -and any.sentence to confinement
not in excess of ten years, whether by general or special court-martial, may
be determined by a two-thirds vote of those members present at the time the
vote is taken. All other questions shall be determined by a majority vote.”

‘SEC. 21. Article 44 is amended to read as follows:

“ART. 44. OFFICERS—REDUCTION TO RANKS.—When a sentence to dismissal may
lawfully be adjudged in the case of an officer the sentence may in time of war,
under such regulations as the President may prescribe, adjudge in lieu thereof
reduction to the grade of private.”

Sec. 22. Article 46 is amended to read as follows:

“ART 46. CHARGES ; ACTION UPON.— i

‘“a. SIGNATURE; oaTH.—Charges and specifications must be signed by a person
subjeet to mlhtaw law, and under oath either that he has personal knowledge
of, or has investigated, the matters set forth therein and that the same are
true in fact, to the best of his knowledge and helief.

“b. INvESTIGATION.—NoO charge will be referred to a general court-martial for
trial until after a thorough and 1mpart1a1 1nvest1gat10n thereof shall have been
made. This investigation will include inquiries as to the truth of the matter set
forth in said charges, form of charges, and what disposition of the case should be
made in the interest of justice and discipline. At such investigation full oppor-
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tunity shall be given to the accused to cross-examine witnesses against him if
they are available and to present anything he may desire in his own behalf,

either in defense or mitigation, and the investigating officer shall examine avail-
able witnesses requested by the accused. If the charges are forwarded after-
such investigation they shall be accompanied by a statement of the substarce
of the testimony taken on both sides.

“c. FORWARDING CHARGES;] DELAYS; SERVICE OF 'cmmms.—wnen a -person: g
held for trial by general court‘—martial, the commanding officer will, within eight
days after the accused is arrested or confined, if practicable, forward the charges
to the officer exercising general court-martial jurisdiction and furnish .the ac-
cused a copy of such charges. If the same be not practicable, he will report to
superior authority the reasons for delay. The trial judge advocate will cause
to be served upon the accused a copy of the charges upon which trial is to be
had, and a failure so to serve such charges will be ground for a continuance
unless the trial be had on the chargss furnished the accused as hereinbefore
provided. In time of peace no person shall, against his objection, be brought to
trial before a general court-martial within a period of five days subsequent to the
service of charges upon him.”

SEC, 23. Article 47 is amended to read as follows:

“ART. 47. ACTION BY CONVENING AUTHORITY.— )

“a, ASSIGNMENT OF JUDGE ADVOCATES; CHANNELS OF COMMUNICATION.—AIL
members of the Judge Advocate General's Department will be assigned as pre-
scribed by The Judge Advocate Geuneral after appropriate consultations with
commanders on whose staffs they may serve; and The Judge Advocate General
or senior members of his staff will make frequent inspections in the field in
supervision of the administration of military justice. Convening authorities
will at all times communicate directly with their staff judge advocates in matters.
relating to the administration of military justice; and the staff judge advocate
of any command is authorized to communicate directly with the staff judge
-advocate of a superior or subordinate command, or with The Judge Advocate
General.

“b. REFERENCE FOR TRIAL.—Before directing the trial of any charge by geue1a1
court-martial the convening authority will refer it to his staff judge advocate
for consideration and advice; and no charge will be referred to a general court-
martial for trial unless it has been found that a thorough and impartial investi-
gation thereof has been made as prescribed in the preceding article, that such
charge is legally sufficient to allege an offense under these articles, and is
sustained by evidence indicated in the report of investigation.

“c, ACTION ON RECORD OF TRIAL.—Before acting upon a record of trial by general
court-martial or wiilitary commission, or a record of trial by special court-martial
in which a bad-conduct discharge has been adjudged and approved by the authority
appointing the court, the reviewing authority will refer it to his staff judge adve-
cate or to The Judge Advocate General for review and advice; and no senfence:
shall be approved unless upon conviction established beyond reasonable doubt of
an offense made punishable by these articles, and unless the record -of trial has
been found legally sufficient to support it.

“d. ArprovaL.—No sentence of a court-martial shall be carried into execution
until the same shall have been approved by the convening authority: Provided,
That no sentence of a special court-martial including a bad-conduct discharge
shall be carried into execution until the same shall have been approved by an
officer authorized to appoint a general court-martial.

“e. WHO MAY BXERCISE.—Action by the convening authouty may be taken by
an officer commanding for the time being, by a successor in command, or by any
officer exercising general court-martial jurisdiction. )

“f. POWERS INCIDENT TO POWER TO APPROVE.—The power to approve the sentence
of a court-martial shall include—

“(1) the power to approve or disapprove a finding of guilty and to approve
only so much of a finding of guilty of a particular offense as involves a ﬁnding
of guilty of a lesser included offense;

“(2) the power to approve or disapprove the whole or any part of the
sentence ; and

“(3) the power to remand a case for rehearmg under the pr0v1su>ns of
article 52.”

Snuc. 24. Article 48 is amended to read as follows:

“Art. 48. CoNFIRMATION.—In addition to the approval required by article 47,
confirmation is required as follows before the sentence of a court-martial may be
carried into execution, namely :
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“a. By the President with respect to any sentence—

“(1) of death, or

“(2) involving a general officer:

Pr ovided, That when the President has already acted as approvmg. authouty, no
additional confirmation by him is necessary;

“p. By the Secretary of War with respect to any sentence not requiring approval
or confirmation by the President, when The Judge Advocate General does not
concur in the action of the Judicial Council;

“c. -By the Judicial Counecil, with the concurrence of The Judge Advocate Gen-
eral, with respect to any sentence— )

“(1) when the confirming action of the Judicial Council is not unanimous,
or when by direction of The Judge Advocate General his participation in the
confirming action is required, or

“(2) mvolvmg imprisonment for life, or

“(8) involving the dismissal of an officer other than a general officer, or

“(4) involving the dismissal or suspension of a cadet;

“d. By the Judicial Council with respect to any sentence in a case tr ansm1tted
to the Judicial Council under the provisions of article 50 for confirming action.”

SEC. 25. Article 49 is amended to read as follows:

“ART. 49. Powers INCIDENT To Powkr To ConrFIrM.—The power to confirm the
sentence of a court-martial shall be held to include—

“a, The power to approve, confirm, or disapprove a finding of guilty, and to
approve or confirm so much only of a finding of guilty of a particular offense as
involves a finding of guilty of a lesser included offense;

“pb. The power to confim, disapprove, vacate, commute, or reduce to legal
limits the whole or any part of the sentence;

“c. The power to restore all rights, privileges, and property affected by any
finding or sentence disapproved or vacated;

“d. The power to order the sentence to be carried into execution;

“g, The power to remand the case for a rehearing under the provisions of
article 52.”

SEC. 26, Article 50 is amended to read as follows:

“ART. 50. APPELLATE REVIEW.—

“a. BOARD OF REVIEW ; JUDICIAL couNcIL.—The Judge Advocate General shall
constitute, in his office, a Board of Review composed of not less than three offi-
cers of the Judge Advocate General’'s Department. He shall also constitute, in
<his office, a - Judicial Council composed of three general officers of the Judge
Advocate General’s Department: Provided, That the Judge Advocate General
may, under exigent circumstances, detail as members of the Judicial Council,
for periods not in excess of sixty days, officers of the Judge Advocate General’s
Department of grades below that of general officer.

“b. ADDITIONAL BOARDS OF REVIEW AND JUDICIAL COUNCILS.—Whenever necessary,
the Judge Advocate General may constitute two or more Boards of Review and
Judicial Councils in his office, with equal powers and duties, composed as
provided in the first paragraph of this article.

. “c. BRANCH OFFICES.—Whenever the President deems such action necessary,
he may direct The Judge Advocate General to establish a branch office, under an
Assistant Judge Advocate General who shall be a general officer of The Judge
Advocate General’s Department, with any distant command, and to establish
in such branch office one or more Boards of Review and Judicial Councils com-
posed as provided in the first paragraph of this article. Such Assistant Judge
Advocate General and such Board of Review and Judicial Council shall be em-
powered to perform for that command under the general supervision of The
Judge Advocate General, the duties which The Judge Advocate General and the
Board of Review and Judicial Council in his office would otherwise be required
to perform in respect of all cases involving sentences not requiring approval or
confirmation by the President: Provided, That the power of mitigation and re-
mission shall not be exercised by such Assistant Judge Advocate General or by
agencies in his office, but any case in: which such action is deemed desirable may
be forwarded to The Judge Advocate General with appropriate recommendations.

‘‘d. ACTION BY BOARD OF REVIEW WHEN APPROVAL BY PRESIDENT OR CONFIRMING
ACTION IS REQUIRED.—Before any record of trial in which there has been adjudged
a senfence requiring approval or confirmation by the President or confirmation
by any other confirming authority is submitted to the President or such other
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confirming authority, as the case may be, it shall be examined by the Board of
Rev1eW which shall take action as follows:

“(1) XIn any case requlrmg action by thé President, the Board of Review

shall submit its opinion in writing, through the Judicial Council which
shall also submit its opinion in writing, to the Judge Advocate General, who
shall, except as herein otherwise provided, transmit the record and the
Board’s and Council’s opinions, with his recommendations, directly to the
Secretary of War for the action of the President : Provided, That the Judicial
Council, with the concurrence of the Judge Advocate General shall- have
powers in respect to holdings of legal insufficiency equal to the powers
vested in the Board of Review by subparagraph (3) of this paragraph.
. “(2) In any case requiring confirming action by the Judicial Council
with or without the concurrence of the Judge Advocate General, when the
Board of Review is of the opinion that the record of trial is legally sufficient
to support the sentence-it shall submit its opinion in writing to the Judicial
Council for appiropriate action.

“(3) When the Board of Review is of the opinion that the record of
trial in any case requiring confirming action by the President or con-
firming action by the Judicial Council is legally insufficient te support the
findings of guilty and sentence, or the sentence, or that errors of law have
been committed injuriously affecting the substantial rights of the accused,
it shall submit its holding to the Judge Advocate General and when the
Judge Advocate General concurs in such holding, such findings and
sentence shall thereby be vacated in accord with such holding and the
record shall be transmitted by the Judge Advocate General to the appro-
priate convening authority for a rehearing or such other action as may be
proper.

“(4) In any case requiring confirming action by the President or con-
firming action by the Judicial Council in which the Board of Review
holds the record of trial legally insufficient to support the findings of
guilty and sentence, or the sentence, and the Judge Advocate General
shall not concur in the holding of the Board of Review, the holding and
the record of trail shall be transmitted to the Judicial Council for con-
firming action or for other appropriate action in a case in which con-
firmation of the sentence by the President is required under article 48a.

“e. ACTION BY BOARD OF REVIEW IN CASES INVOLVING DISHONORABLE OR :BAD-
CONDUCT DISCHARGES OR CONFINEMENT IN PENITENTIARY.—NoO authority shall®
order the execution of any sentence of a court martial involving dishonorable
discharge not suspended, bad-conduct discharge not suspended, or confinement
in a penitentiary unless and until the appellate review required by this article
shall have been completed and unless and until any confirming action required
"shall have been completed. Every record of trial by general or special court
martial involving a sentence to dishonorable discharge or bad-conduct dis-
charge, whether such discharges be suspended or not suspended, and every
record of trial by general court martial involving a sentence to confinement
in a penitentiary, other than records of trial examination of which is required
by paragraph d of this article, shall be examined by the Board of Review which
shall take action as follows:

“(1) In any case in which the Board of Review holds the record of trial
legally sufficient to support the findings of guilty and sentence, and confirm-
ing action is not by the Judge Advocate General or the Board of Review
deemed necessary, the Judge Advocate Geners:al shall transmit the holding
to the convening authority, and such holding shall be deemred final and
conclusive.

“(2) In any case in which the Board of Review holds the record of trlal
legally sufficient to support the findings of guﬂty and sentence, but modi~
fication of the findings of guilty or the sentence is by the Judge Advocate
General or the Board of Review deemed necessary to the ends of justice,
the holding and the record of trial shall be transmitted to the Judicial
Council for confirming action.

“(3) In any case in which the Board of Review holds the record of trial
legally insufficient to.support the findings of guilty and sentence, in whole or
in part, and the Judge Advocate General concurs in such holding, the findings
and sentence shall thereby be vacated in whole or in part in accord with such
holding, and the record shall be transmitted by the Judge Advocate General
to the convening authority for rehearing or such other action as may be ap-
propriate.
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“(4) In any case in which the Board of Review holds the record of trial
legally insufficient to support the findings of guilty and sentence, in whole
or in part, and the Judge Advocaie General shall not concur in the holding
of the the Board of Review, the holding and- the record of trial shall be
transmitted to the Judicial Couneil for confirming action.

“f. APPELLATD ACTION IN OTHER CAsES.—Every record of trial by general court-

martial the appellate review of which is not otherwise provided for by this article
shall be examined in the Office of the Judge Advocate General and if found legally
insufficient to support the findings of guilty and sentence, in whole or in part, shall
be transmitted to the Board of Review for appropriate action in accord with par-
agraph e of thig article.
¢ “g, WEIGHING EVIDENCE.—In the appellate review of records of trials by courts-
martial as provided in these articles the Judge Advocate General and all appellate
agencies in his office shall have authority to weigh evidence, judge the credibility
of witnesses, and determine controverted questions of fact.
© “h. FINALITY OF COURT-MARTIAL JUDGMENTS.—The appellate review of records
of trial provided by this article, the confirming action taken pursuant to articles .
48 or 49, the proceedings, findings, and sentences of courts-martial as heretofore
or hereafter approved, reviewed, or confirmed as required by the Articles of War
and all dismissals and discharges heretofore or hereafter carried into execution
pursuant to sentences by courts-martial following approval, review, or confirma-
tion as required by the Articles of War, shall be final and conclusive, and orders
publishing the proceedings of courts-martial and all action taken pursuant to
such proceedings shall be binding upon all departments, courts, agencies, and
officers of the United States, subject only to action upon application for a new
trial as provided in article 53.”

- 8Ec. 27. Article 5014 is rescinded.’
© Sro. 28. Article 51 is amended to read as follows:

“ART. 1. MITIGATION, REMISSION, AND SUSPENSION OF SENTENCES.—

“a, AT THE TIME ORDERED EXF,‘CUTED.—The power of the President, the Secre-
tary of War, and any reviewing authority to order the execution of a sentence of
a court-martial shall include the power to mitigate, remit or suspend the whole
or any part thereof, except that a death sentence may not be suspended. The
Judge Advocate General shall have the power to mitigate, remit, or suspend the
whole or any part of a sentence in any case requiring appellate review under
article 50 and not requiring approval or confirmation by the President, but the
power to mitigate or remit shall be exercised by the Judge Advocate General
under the direction of the Secretary of War. The authority which suspends the
execution of a sentence may restore the person under sentence to duty during
such suspension; and the death or honorable discharge of a person under sus-
pended sentence shall operate as a complete remission of any unexecuted or
unremitted part of such sentence.

“b. SUBSEQUENT TO THE TIME ORDERED EXECUTED.—

“(1) Any unexecuted portion of a sentence other than a sentence of death,
including all uncollected forfeitures, adjudged by court-martial may be miti-
gated, remitted or suspended and any order of suspension may be vacated, in .
whole or in part, by the military authority competent to appoint, for the com-
mand, exclusive of penitentiaries and the United States disciplinary barracks,
in which the person under sentence may be, a court of the kind that imposed
the sentence, and the same power may be exercised by superior military au-
thority or by the Judge Adyocate General under the direction of the Secre-
tary of War: Provided, That no sentence approved or confirmed by the Presi-
dent shall be mitigated, remitted or suspended by any authority inferior to
the President: dnd provided further, That no order of suspension of a sen-
tence to dishonorable discharge or bad conduct discharge shall be vacated
unless and until confirming or appellate action on the sentence has been com-
pleted as required by articles 48 and 50.

“(2) The power to suspend a sentence shall include the power to restore
the person affected to duty during such suspension.

‘(3) The power to mitigate, remit or suspend the sentence or any part
thereof in the case of a person confined in the United States disciplinary bar-
racks or in a penintentiary shall be exercised by the Secretary of War or
by the Judge Advocate General under the direction of the Secretary of War.”

. SEc. 29. Article 52 is amended to read as follows :

“ArT. 52. REHEARINGS.—When any reviewing or confirming authority disap-

proves a sentence or when any sentence is vacated by action of the Board of Re-
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view or Judicial Council and the Judge Advocate General, the reviewing or con-
firming authority or the Judge Advocate General may authorize or direct a re-
hearing. Such rehearing shall take place before a court-martial composed of

. members not members of the court-martial which first heard the case. Upon . '

such- rehearing the accused shall not be tried. for any offense of which he was
found not guilty by the first court-martial, and no sentence in excess of or more
severe than the original sentence shall be enforced unless the sentence be based
upon a finding of guilty of an offense not cons1dered upon the merits in the original
proceeding.”

Sec. 30. Article 53 is amended to read as follows: )

“ARrT. 53. PETITION FOR NEW TRIAL—Under such regulations as the President
may prescribe, the Judge Advocate General is authorized, upon application of an
accused person, and upon-good cause shown, in his discretion to grant a new trial,
or to vacate a sentence, restore rights, privileges, and property affected by such
sentence, and substitute for a dismissal, dishonorable discharge, or bad-conduct
discharge prev1ous]y executed a form of discharge authorized for administrative
issuance, in any courfymartial case in which application is made within one
year after final disposition of the case upon initial appellate review: Provided,
That with regard to cases involving offenses committed during World War II
the application for a new trial may be made within one year after termination
of the war, or after its final disposition upon initial appellate review as herein
provided, whichever is the later: Provided, That only one such application for
4 new trial may be entertained with regard to any one case: And provided
further, That all action by the Judge Advocate General pursuant to this article,
and all proceedings, findings, and sentences on new trials under this article, as
approved, reviewed, or confirmed under articles 47, 48, 49, and 50, and all dis-
missals and discharges carried into execution pursuant to sentences adjudged on
new trials and approved, reviewed, or confirmed, shall be final and conclusive
and orders publishing the action of the Judge Advocate General or the proceed-
ings on new trial and all action taken pursuant to such proceedings, shall be
binding upon all departments, courts, agencies, and officers of the United States.”

Sec. 31. Article 70 is amended to read as follows:
© “ArT. 70. CHARGES; AcTioN Uprow, UNNECESSARY DELAY.—When any person
subject to military law is placed in arrest or confinement immediate steps will
be taken to try the person accused or to dismiss the charge and release him.
Any officer who is responsible for unnecessary delay in investigating or carry-
ing the case to a final conclusion shall be punished as a court-martial may direct.”

Smc. 32. Article 85 is amended to read as follows:

“ART. 85. DRUNK 0N DUTY.—Any person subject to military law, who is found
drunk on duty, shall be punished as a court-martial may direct.”

SEc. 33. Article 88 is amended to read as follows:

“ART, 88. UNLAWFULLY INFLUENCING AcTION OF COURT.—AnNy person subject to
wmilitary law who attempts to coerce or unlawfully influence the action ‘of a
court-martial or any military court or commission, or-any member thereof, in
reaching the findings or sentence in any case, or the action of an appointing or
. reviewing or confirming authority with respect to his judicial acts, shall be
punished as a court-martial may direct.”

‘Sec. 34. Article 89 is amended to read as follows:

“ART. 89. Goop OrDER To B MAINTAINED AND WRONGS REDRESSED.—AIl persons
subject to military law are to behave themselves orderly in quarters, garrison,
camp, and on the march; and any person subject to military law who commits
any waste or spoil, or wrongfully destroys any property whatsoever or commits
any kind of depredation or riot, shall be punished as a court-martial may direct.
Any commanding officer who, upon complaint made to him refuses or omits to
see reparation made to the party injured, insofar as the offender’s pay shall go
toward such reparation, as provided for in article 105, shall be dismissed from
the service, or otherwise punished, as a court-martial may direct.”

Sec. 35. Article 92 is amended to read as follows:

“ART. 92. MURDER—RAPE—ANy person subject to military law found guilty
of murder shall suffer death or imprisonment for life, as a court-martial may
direct; but if found guilty of murder not premeditated, he shall be punished as
a court-martial may direct. Any person subject to military law who is found
guilty of rape shall suffer death or such other punishment as a court-martial may
direct: Provided, That no person shall be tried by court-martial for murder or
rape committed within the geographical limits of the States of the Union and
the sttl ict of Columbia in time of peace.”
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Sec. 36. Article 93 is amended to read as follows: .

“ART. 93. Various CRIMES.—Any person subject to military law who commits
manslaughter, mayhem, arson, burglary, housebreaking, robbery, larceny, per-
jury, forgery, sodomy, assault with intent to commit any felony, assault with
intent to do bodily harm with a dangerous weapon, instrument, or other thing, or
assault with intent to do bodily harm, shall be punished as a court-martial may
direct: Provided, That any person subject to military law who commits larceny
«or-embezzlement shall be guilty of larceny within the meaning of this article.”

‘B8Ec. 37. Article 94 is amended to read as follows:

“ART. 94, FRAUDS AGAINST THE GOVERNMENT.—Any person subject to military

.law, who makes or causes to be made any claim against the United States or
any officer thereof knowing such claim to be false or fraudulent ; or who defrauds
or attempts to defraud the Government of the United States or any of its agen-
cies ¥n any manner denounced by the Criminal Code of the United States or in
any manner whatsoever, or who steals, knowingly and wilifully misappropriates,
wrengfully applies to'his own use or benefit or wrongfully and knowingly sells or
disposes of any ordnance, arms, equipment, ammunition, clothing, subsistence
stores, money, or other property of the United States, furnished or intended for
the military service thereof shall be punished as a court-martial may direct:
Provided, That any person subject to military law who commits larceny or em-
bezzlement with respect to property of the United furnished or intended for the
military service thereof or with respect to other property within the purview
of this article, steals said property within the meaning of this article.

“If any person, being guilty of any of the offenses aforesaid or who steals or
fails properly to account for any money or other property held in trust by him
for enlisted persons or as its official custodian while in the military service of the
United States, receives hig discharge or is dismissed or otherwise separated from
the service, he shall continue to liable to be arrested and held for trial and sen-
tence by a court-martial in the same manner and to the same extent as if he
had not been so separated therefrom.”

Sec. 38, Article 104 is amended to read as follows: .
© “ART. 1{4. DISCIPLINARY POWERS oF COMMANDING OFFICERS.—Under such
regulations as the President may prescribe, the commanding officer of any de-
tachment, company, or higher command, may, for minor offenses, impose disci-
plinary punishments upon persons of his command without the intervention of
a court-martial, unless the accused demands trial by court-martial.

“The disciplinary punishments authorized by this article may include admo-
nition or réprimand, or the withholding of privileges, or extra fatigue, or restrie-
tion to certain specified limits, or hard labor without confinement or any
combination of such punishments for not exceeding one week from the date
iroposed ; but shall not include forfeiture of pay or confinement under guard;
except that any officer exercising general court-martial jurisdiction may, under
the provisions of this article, also impoSe upon a warrant officer or flight officer
or officer of his command below the rank of brigadier general a forfeiture-of not
more than one-half of his pay per month for three months.

_“A person punished under authority of this article, who deems his punishment
unjust or disproportionate to the offense, may, through the proper channel, appeal
to the next superior authority, but may in the meantime be required 'to undergo
the punishment adjudged. The commanding officer who imposes the punishment,
his successor in command, and superior authority shall have power to mitigate
or remit any unexecuted portion of the punishment. The imposition and enforce-
ment of disciplinary punishment under authority of this article for any act or
omission shall not be a bar to trial by court-martial for a serious crime or offense
growing out of the same act or omission, and not properly punishable under this
article; but the fact that a disciplinary punishment has been enforced may be
shown by the accused upon trial. and when so shown shall be considered in
determining the measure of punishment to be adjudged in the event of a finding
of guilty.” )

-SEC. 3%. Article 108 is amended to read as follows:

“ART, 108. SOLDIERS—SEPARATION FRoM THE SERVICE—No enlisted person, law-
fully inducted into the military service of the United States, shall be discharged
from said service without a certificate of discharge, and no enlisted person shall
be discharged from said service before his term of service has expired, except in

. the manner prescribed by the Secretary of War, or by sentence of a general or

special court-martial.”
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SEC. 40. Article 110 is amended to read as follows :

“ART. 110. CERTAIN ARTICLES OF WAR To Bp READ or EXPLAINED.—Articles 1,2,
24, 28,29, 54 to 97, inclusive, 104 to 109, inclusive, and 121 shall be read or care-
fully explamed to every soldier at the time of his enlistment or muster in, or
within six days thereaffer, and shall be read or explained once every six months
to the soldiers of every garrison, regiment, or company in the service of the United
States. And a complete text of the Articles of War and of the Manual for Courts-
Martial shall be made available to any soldier, upon his request, for his personal
examination.”

SEC. 41. Article 116 is amended to read as follows: :

“ART. 116. PoWERS oF ASSISTANT TRIAL JUDGE ADVOCATE AND OF ASSISTANT
DrreENsp COUNCIL—AnN assistant trial judge advocate of a general or specisl
court-martial shall be competent to perform any duty devolved by law, regulation,
or the custom of the service upon the trial judge advocate of the court. An
assistant defense counsel shall be competent likewise to perform any duty
devolved by law, regulation, or the custom of the service upon counsel for the
accused.”

SEC. 42. Article 117 is amended to read as follows:

“Art. 117. REMoOvVAL oF CiviL SUITS.—When any 01v11 or criminal prosecution is
commenced in any court of a State of the United States against any officer, soldier,
or other person in the military service of the United States on account of any
act done under color of his office or status, or in respect to which he claims any
right, title, or authority under any law of the United States respecting the military
forces thereof, or under tho law of war, such suit or prosecution may at any
time before the trial or final hearing thereof be removed for trial into the district
court of the United States in the district where the same is pending in the manner
prescribed by law, and the cause shall thereupon be entered on the docket of
such district court, which shall proceed as if the cause had been originally
commenced therein and shall have full power to hear and determine said cause.”

SEc. 43. Section 1 of article 121 is amended to read as follows:

“ART. 121. COMPLAINTS oF WRONGS.—Any officer or soldier who believes himself
wronged by his commanding officer, and, upon due application to such commander,
is refused redress, may ccmplain to the officer exercising general court-martial
jurisdiction over the officer against whom the complaint is made. That officer
shall examine into said complaint and take proper measures for redressing the
wrong complained of ; and he shall. as soon as possible, transmit to the War
Department a true statement of such complaint, with the proceedings had
thereon,”

SEc. 44. This Act shall become effective on the first day of the fourth calendar
month after approval of this Act.

SEc. 45. All offenses committed and all penaltles forfeitures, fines, or liabilities
incurred prior to the effective date of this Act, under any law embraced .in- or
modified, changed or repealed by this Act, may be prosecuted, punished, and
enforced in the same manner and with the same effect as if this Act had not
been passed

Mr. Erston. We are very glad to have with us this norning as our
first witness the Under Secretary of War, Hon. Kenneth C. Royall. I
would suggest that we permit the Secretary to proceed with his state-
ment, after which he may be interrogated with respect to his state-
ment or any other matter pertaining to this subject.

Mr. Secretary, will you proceed ¢

STATEMENT OF HON. KENNETH €. ROYALL, UNDER SECRETARY
0F WAR

Mr. Royarr. Mr. Chairman, I appreciate the opportunity to discuss
with this committee the very important subject of military justice,
to present the general history and the broad considerations which
led to the preparation of H. R. 2575, and to outline some of the prin-
cipal changes embodied in the bill.

As you know, the Under Secretary represents the Secretary in the
admlmstra,tlon of military justice. Both officially and personally I
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am interested in the subject and am anxious that the best possible
legislation be enacted. : : .

The committee has received the report of the American Bar Associ-
ation committee, I believe you also have the statement of the Secre-
tary of "'War of February 20, 1947. - This statement explains the prin-
cipal provisions of the bill, and I respectfully recommend that the
members of the committee read it carefully. ‘

Maj. Gen. Thomas H. Green, the distinguished Judge Advocate
General, and his able assistant, Brig. Gen. Hubert D. Hoover, will
later discuss with you the specific provisions of the bill. If thereafter
the committee wishes to hear from me further. I will be available at
any time. :

The Articles of War ave the statutory code governing the admin-
istration of military justice in the Army. These articles have been
on our statute books during the entire history of our Nation. They
have been revised from time to time, but their basic characteristics
remain unchanged.

It is the War Department’s opinion that these characteristics
should not now be changed; that the system as a whole has proven
itself to be sound. By this I do not mean that the system cannot be
improved. No system of justice has ever been devised or will ever
be devised which is entirely free from just criticism.

You only have to pick up your own State code to find how many
legislative changes have been made in a generation and how many of
these changes have been reversed after they have proven to be incor-
rect. Each change represents a crystallized opinion that the system
of justice in the past has been in some way imperfect. Each reversal
means a mistake in trying to correct a mistake. And no matter how
good the system, it will never be perfectly administered. There is
no man, and no group of men, so mentally and temperamentally qual-
ified that they can at all times dispense justice either exactly or
uniformly.

Years of civil practice showed me, as it showed many of you, how
many mistakes are made in the administration of justice by State and
Federal courts. '

My observation in the Army and in my present office discloses some
of the same kinds of mistakes on the part of courts martial. How-.
ever, I believe that on the whole more mistakes have been made outside
the Army than in it.

Take the matter of guilty men escaping punishment or innocent men
being convicted. I am confident that this happens less often in mili-
tary courts.

I feel that the American Bar Association committee was entirely
correct in stating : i

The Army system of justice in general and as written in the books is a good
one. * * * Tt is excellent in theory and designed to &ecure swift and sure:
justice. * * * The innocent are almost never convicted and the guilty seldomy
acquitted. ‘

You have heard allegations that courts martial discriminate between
officers and enlisted men. I am by no means sure that this charge
1s correct, and I am by no means sure that this charge is incorrect.
The percentage of total officers in the Army who are convicted by
general courts martial is about the same as the percentage of total
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enlisted men who are so convicted. In the cases which have come to
my personal attention I have observed some disparity both ways, and
I could not state with certainty whether on a proportionate basis the
balance is one way or another. But I am certain whatever the dis:
parity may be, it is not nearly as marked as the disparity in treatment
in civil life between the influential citizen and the average citizen,
whether we are considering a parking ticket or a murder charge.

Then there is the suggestion of the lack of uniformity in sentences.
That existed in the Army, but, as you lawyer members know, existed
to no greater extent than it does in civilian life. The Attorneys Gen-
eral of the United States in many annual reports have commented
on the lack of uniformity in the action of district courts in criminal
cases. :

Recently the present Attorney General said:

‘We are all aware of the evil of the wide disparity in sentences imposed in
different parts of the country for the same offense—a year’s imprisonment one
place and 5 years’ imprisonment somewhere else for the same violation of the
same law.

There have been charges of excessive punishments by military
courts. If reference is made to the initial sentences, this charge has
certainly been sustained. It is equally certain that these initial sen-
tences are more severe than would be adjudged for like offenses in
civil life. And we feel that improvement will be made under this bill.
But actually the initial sentence is not a fair criterion by which to
judge Army courts martial. It leaves out of account two integral
parts of normal Army court procedure, and that is restoration to duty
and initial clemency review. .

'I am not referring to annual clemency reviews or the parole sys-
tem. These correspond to the pardon and parole procedures in civil
life. I am referring to the automatic restoration and clemency proc-
esses that are applicable to every case—are in a real sense a part of
the original procedure. ,

Of the approximately 80,000 men convicted by general courts
martial during the war, 33,000 were restored to duty and given an
opportunity to perform honorable service, and thereby earn an honor-
able discharge. It is pleasing to know that of this group less than
1in 7 proved to be a recidivist—a “backslider,” as we call it back in my
country. So 6 out of 7 who were restored to duty proved their worth,

Initial clemency review considered the 25,000 cases of men who had

not been restored or who had not completed short sentences. Eighty-
five percent of this 25,000 had their sentences either reduced or set
aside. -
Now, I invite your attention to this statistical fact: Of the 11,000,-
000 men who have served in the Army since the beginning of the emer-
gency, today less than 15,000 are serving court-martial sentences, and
of these only five or six thousand are serving sentences for civilian-
type offenses. Do you know of any comparable record in any military
or civilian jurisdiction, now or in the past

But none of this indicates that our system of military justice cannot
be improved. The War Department is not and has not been satisfied
by a comparison with the civilian administration of justice, no matter
how favorable the comparison might be to the Army. Nor are we
satisfied just because we have a fairer and better system than other
armies.
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After World War I—our first World War of mass troops recruited
from civilian life—there was a revision of the military ¢ode. . World
War IL, of course, provided a much broader experience in military
justice, involving as it'did eight or nine times as many man-years of
civilian soldiers as compared with World War I. :

Even before the fighting war stopped the War Department had
begun a study of its experiences in military justice. Col. Phillip .
McCook, former prominent New York judge, made trips to various
theaters in 1944 and 1945 to study this problem. General McNeil,
branch judge advocate of the European theater, made a careful study
of the situation in our largest theater. There were other reports
and studies made.

Within a few months after the end of the war, the matter was
brought to the .attention of the American Bar Association, with the
request that a committee be appointed to study the entire system of
military justice and make recommendations theron. Others bar asso-
ciations, National, State, and local, were invited to transmit their
views, either direct to the War Department or to the American Bar
Association committee.

The American Bar Association committee was given the War
Department studies, and the military and civilian personnel of the
War Department were made available to the committee. The com-
mittee was given entire freedom of action. ’

In its report the committee says:

At all times we have received complete cooperation from the officials of the
War Department and from the cfiicers of the Army. There has been no attempt
to restrict our inguiries. There has been no attempt to prevent officers from
expressing individual views with complete frankness, and views of officers have
differed sharply on many points. The committee has had a free hand.

This committee conducted a very thorough investigation. Its study
covered a period of 9 months. It heard many witnesses, received many
writteri opinions and comments, and many answers to questionnaires.
It held widely advertised public hearings at 11 points throughout the
country. There have been few as thorough studies of any system
of justice.

The report of the committee was filed in December. It was care-
fully considered in the War Department, by the military and the civil
side. Similarly considered was the report made by the House Mili-
tary Affairs Committee of the Seventy-ninth Congress, of which some
-of you were members. This report also exhibited a thorough under-
standing of many of the problems involved and of the criticisms that
had been made.

In considering both these reports we recognized that in matters of
this kind the critics of a system are more voluble than its proponents,
whether the criticisms are in the press or before a committee. . But
we also found-that most of the conclusions reached and the recom-
mendations made by these committees—that is, the American Bar
Association committee and the Military Affairs Committee—were
sound recommendations, and the bill Tollows closely the general lines

of these reports, although omitting some matters included in the
reports and embodying some matters not included in the reports.

Now, coming to the criticisms of the court-martial system, there
have been four principal criticisms—of course, there are some minor
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ones also—of the court-martial system. Two of these I have already
mentioned—the alleged discrimination against enlisted men and the
excessive initial sentences. It has also been said that courts martial
have been unduly influenced, and sometimes controlled, by the officers
appointing them. Finally, it has been asserted that in all phases of
courts martial there has been insufficient use of legally trained officers.
A1l four of these matters are to some extent interrelated and any
changes designed to meet one may well affect the others.

As previously indicated, discrimination against enlisted men cannot
be clearly shown. Furthermore, the ultimate sentences are mild,
rather than severe, that is, on them all—officers and enlisted men—
and after the restoration and initial clemency processes. Notwith-
standing these facts, it is important to use every reasonable effort to
remove any possible defects in the system and as far as possible to put
the Army system of justice above reproach, so that it may have the
support and confidence of the people of the country as well as of the
men in the Army. This is the spirit in which this bill was prepared
and the spirit with which changes in the regulations were suggested.

May I outline to you briefly some of the principal changes recom-
mended by the War Department. In the first place, the Judge Advo-
‘cate General’s Department will be substantially.enlarged, and its
officers will be given advantages in promotion commensurate with
those given other professional officer personnel of the Army. These
particular changes are not embodied in H. R. 2575, but will be handled
‘largely by and under the general personnel legislation now being
offered by the Army, which will come before the Armed Services
Committee.

This bill gives to the Judge Advocate General the authority to
assign the officers of his own department, after appropriate consulta-
tion with the commanders on whose staffs they may serve. And these
commanders must afford their staff judge advocates direct access to
the commanders in all matters relating to the administration of mili- -
tary justice. They must also be afforded direct access to the Judge
Advocate General. That is a change which in the large theaters 1s
important because a commander would have a G-1, or personnel
department, in some instances, and the staff judge advocate would
have to report through him to the commander, but this is a matter of
such importance we provided for direct communication..

The Judge Advocate General is authorized and required by the bill
to make or cause to be made by the senior members of his stafl fre-
quent inspections in the field as to the administration of military
justice.

It is made a jurisdictional requirement—and this is a matter which
all lawyers who are familiar with the usual system of civil courts,
trying either civil or ecriminal cases, will appreciate the value of, I am
sure—that the law members of general courts-martial must be either
officers of the Judge Advocate General’s Department or if there are
not enough of those, as will sometimes arise in certain situations,
trained lawyers designated as qualified by the Judge Advocate Gen-
eral. These law members must be present during the presentation of
evidence and also whenever any action is taken upon the findings and
sentences. The rulings of the law member will be final on interlocu-
tory legal matters. It gives him, in other words, a position compara-
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ble to the presiding judge in the criminal court. It gives a law
member considerably more authority.

Whenever practicable, defense counsel in general court cases must
be attorneys, and it is contemplated that will be true in most cases.
But whether it is practical or not, the defense counsel, in both special
and general courts-martial, must always be an attorney in case the
prosecuting judge advocate is an attorney, so that the defendant-ma
have qualified legal counsel comparable to the prosecuting counsel.
That was a source of criticism in some cases, as you perhaps have
heard.

There have been changes in the method of review which are quite
important. The final judicial review of all %neral court-martial
cases is placed in the Judge Advocate General’s Department, with the
right of the Judge Advocate General to establish appellate agencies
to assist him in exercising his powers. This is an important feature.
In addition to a normal legal scrutiny, the review includes weighing
the evidence, which doesn’t exist in most civil courts, with the right to
vacate findings or to commute, suspend, or reduce or remit sentences.
You cannot increase sentences, of course, or reverse thé finding of not
guilty. The powers of reduction or remission are to be exercised
under the direction of the Under Secretary of War.

With this authority, the Judge Advocaté General’s Office would
have the right and opportunity to equalize sentences at an early stage
in the judicial proceedings and to reduce excessive sentences at an
earlier stage than was present during the rush of the present war;
that is, without waiting for action in the initial clemency review.

Sentences which involve dismissals, dishonorable discharges, or
bad-conduct discharges must be confirmed by the Judge Advocate
General’s Office before they become effective. That is to say, they
are held in suspension—that part—until the review, thus placing the
War Department review of officers’ and enlisted men’s cases on the
same basis—putting them on a parity on the question of review.

The Judge Advocate General 1s given the power to grant new trials
and set aside sentences upon applications submitted within 1 year
after final disposition of a case. That is in addition to the power of
review. In World War II cases, the 1 year runs from the termina-
tion of the war or the final disposition of the case, whichever is later.

In order to free court martial from undue influence by commanding
officers, which is a common source of complaint—I am sure it is
exaggerated, but there have been instances of it—the bill declares it
improper and unlawful for any person other than the prosecution
or defense to attempt to influence a court martial in reaching its find-
ings or sentences or to influence an appointing or reviewing authority
in passing upon the findings or sentences. - And the Manual for Courts
Martial will be amended to clarify the right of members of courts
martial to exercise their own judgment, and a method to prohibit the
reprimand of a court or any of its members with respect to any court
martial action. There were instances where a court martial acquitted
a man and were reprimanded for it, and that, of course, had an effect
upon subsequent courts. This prohibits that. The manual would
also delete the present authorization for reviewing authorities to ad-
vise courts martial of their nonconcurrence in findings of not guilty.
That is a similar situation.

95266—47—No. 125——2
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The bill would make qualified senior enlisted personnel—here is
another point that has caused a great deal of criticism, and I am going
to discuss that a little more fully later on—from other units than that
of the enlisted man tried eligible to serve as members of general and
special courts martial which try enlisted men, this to be done within
the discretion of the appointing authority.

There has been some feeling that perhaps we should go a little
. further on that, and I will discuss it more fully in a few minutes.

In order to further meet any feeling of discrimination in favor of
officers, the War Department will request an amendment to the exist-
ing Executive order of long standing so as to permit the trial of officers
by special courts martial. The point has been made that frequently
officers were not tried at all because if tried by general courts martial
it would almost invariably result in dismissal and therefore they hesi-
tated to try him because he might not have committed a serious enough
oftense to be dismissed. This permits their trial by special courts
martial, which would.be designed, among other things, to meet two

-situations : One, to meet the hesitancy to try officers when they ought
to be tried for various offenses; and, second, to enable a court to give
a minor sentence for a minor offense.

And the bill would authorize disciplinary punishment without trial

of officers up to colonel, the maximum of forfeiture being not more

than one-half of his pay for 8 months. That extends the grades
under which that can be done. It is now below major and does not
at present apply to warrant officers. Court sentences involving loss
of commission and concurrent reduction to the ranks would also be
permitted. We were met with situations in the war where if an officer
were tried and dismissed he was immediately subject to draft and he
would come bdck in as an enlisted man. This would permit that to
be done in one operation, which his offense warranted. .

In an effort to prevent initially excessive sentences, the Manual for
Courts Martial would forbid the imposition of unduly severe sen-.
tences just because the court believes that they would later be reduced
by reviewing authorities. There was some charge, which I don’t
believe occurred in many cases but it may have occurred more than I
know of, that some courts had the inclination to give a larger sentence,
knowing that there would be a subsequent reduction This would
instruct the courts to give what they think is a fair sentence and not
to give weight to the fact that it might be reduced later The bill pro-
vides that maximum punishments in theaters of operation and in war-
time as well as in peacetime be prescribed.

Under the bill rape may be punished by a lesser sentence than death
or life imprisonment—today it requires one of the two—and the
quantum of punishment for murder without premediation is made
discretionary.

The bill expressly prohibits coercion in any form in the procurement
of admissions and confessions and provides punishment for any
violation, '

_ As to enlisted men on the courts—I will come back to that subject
in a minute—the bill follows the recommendation of the American
Bar Association Committee.  The belief has been expressed in some
quarters that enlisted men should be required on all courts trying en-
listed men and that the matter should not be left discretionary with the
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appointing authority. On the other hand, there is a definite feeling
that enlisted men may not wish to be tried by other enlisted men. And
some combat commanders feel that it would be detrimental to discipline
“to have enlisted men on courts. For these reasons, I think, the com-
mittee left the matter flexible—at least those are our reasons for ap-
proving the committee’s recommendation.

Now, also I understand that there is some difference of opinion as
to the exact amendment that should be made to article of war 88
relating to influence exerted on courts martial. There, again, I am
sure that many commanding officers feel very strongly that we should
go no further than we have gone, and we feel we have gone pretty far
i preventing that influence. )

Now, in evaluating the changes that are to be made—and I think
this is a very important fact, so important that you may want to
hear from some combat commanders on these changes—we must not
lose sight of the point of view of the combat commanders. They feel
that the Army’s job is to build a fighting force and win a war. They
believe that the men as a whole, particularly the good men, must be
protected. This cannot be done, they say, without discipline over
the cowardly and unruly. This discipline in turn requires machinery
for swift and effective punishment of the wrongdoer. :

On the other hand, as a lawyer I feel and many in the Army feel
that we must insure that a man charged with an offense, even in war,
must have a full and impartial hearing, free from tyranny and inter-
ference. And he must be afforded a fair review of his case. This is
important not only in order to prevent injustice to the individual,
but it is important because a fair court-martial system is productive
of the morale necessary in the army of a free people.

It is our belief that the court-martial system in the past has in
general met these two criteria successfully—that while discipline was
being maintained the dispensation of justice has been sound.and fair
and has compared favorably with any in civil life. And we do not
propose revision of the Articles of War on the theory that the admin-
1stration of military justice has appreciably failed, either during the
war.or at any other time. But we do realize, and have realized, that
with the wide experience gained in World War IT we can make im-
provement in the existing system. It is such improvement that we
seek in this bill.

Mr. Evston. M. Secretary, T would like to ask you how you look
tipon the court martial system? Do you consider it a system to admin-
ister justice or a system for the purpose of maintaining discipline

Mr. Rovarr. Well, sir, I don’t think you can omit either of those
considerations. No army has ever succeeded without discipline, and
they never will. That has been the experience not only of America but
of other countries. Lack of discipline has been tried by countries that
have very different ideas of government than we—has been tried not
too long ago—and found to be unsuccessful.

A commanding officer must be able to command his troops effectively.
Therefore, there must be a power in aid of discipline to punish the man
who endangers the lives of his fellow soldiers or endangers the success
of a campaign or a war. To that extent the court-martial system is
helpful in preserving discipline.
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On the other hand, that does not mean, and never has meant and it
never has been intended to mean that a man should not have a fair
trial. Heis entitled to a fair trial. T believe he gets a fair trial under
court martial—mnot a perfect trial but-as fair as he would get anywhere
else. We ought te make that process of trial just as fair as we can,
without delaying the disposition of the case unduly and without re-
moving the deterrent effect of sure- punishment for the uuruly or
criminal soldier, in time of war particularly.

I don’t believe, sir, you can dismiss either of those ideas. I think
both of them must be borne in mind.

Mr. Ersron. Mr. Secretary, I assume that you endorse all of the
provisions of H. R. 2575.

Mr. Rovarr. Yes, sir; I do. Some of them we have given very
careful consideration. T certainly don’t think that my decision, which
was the final decision on most of the questions, on all the questions
subject to approval by the Secretary, 1s right in every instance. I
don’t mean to say I am 100-percent right. But as I see it, this bill
isthe correct way of handling 1t.

Mr. Erston. Have you given some study to H. R. 576, the bill intro-
duced by Mr. Durham of the Armed Services Committee ?

Mr. Rovare. T had a comparison made of that bill by the Judge
Advocate General’s Department, and I did look at their summary of
the differences between the two. I don’t remembeér that in detail—
it probably will be dealt with better by General Hoover or General
Green—but I am familiar enough to feel that the differences should
be resolved in favor of this bill, that is H. R. 2575.

Mr. ErstoN. T would like to have you enlarge a little more on the
two bills as they now provide for enlisted men serving in courts-martial
cases. I notice, in H. R: 2575, that enlisted men will only serve wlten
it is deemed proper by the appointing authority, whereas the bill in-
troduced by Mr. Durham makes it possible for an enlisted man to
insist that enlisted men be members of the court.

Mr. Roxarr. Well, sir, that is a question that certainly has two sides
to it. I don’t know whether you will recall it or whether you were
present, but when I appeared before the House Military Affairs Com-
mittee, I believe it was before I was Under Secretary, I expressed the
personal opinion that service on courts martial should be a right of
the enlisted man. I am now inclined the other way, but do not have
such a strong feeling in the matter.

Now. I wil) tell you what led me to make this change. That will
probably give you the best idea of the question from my standpoint.
In the hearings before the American Bar Association committee and
in the questionnaires they sent out, there was a surprising number of
enlisted men who did not favor enlisted men serving on the court. I
don’t remember what the proportion was. However, that view im-
pressed the committee. I talked with some of the members, after
they filed their report, and they told me that it had impressed the
committee. There was a real difference of opinion on the part of the
enlisted men. I think that arises out of the fact that they prefer to
be tried by more experienced people.

The second thing is they found that the enlisted men who were
in authority—the sergeants and the corporals—were in many instances
inclined to be considerably harsher than the officers, which from my
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experience in World War I was certainly the case. I don’t know
whether they have changed since then or not. .

So that, or perhaps some other reasens, led the committee to be-
lieve that there was a considerable feeling on the part of the enlisted
men that they didn’t want it.

Another thing is there were some combat commanders—I don’t
mean to say that this is universal—but there were some combat com-
manders who felt that to put enlisted men on courts martial might
had a bad effect on general discipline; that it might provide, for
example, a split on a court, which might become chronic, with officers
and enlisted men taking different views, that is, drawing a line that
would not be helpful.

Mr. NorBrap. Pardon me, Mr. Chairman—under the bill the pro-
vision is for one-third, so that there couldn’t be a split.

Mr. Rovarn. I don’t mean that would you have a dissent which
would amount to anything, but you would still have a.division in the
court.

Now, those two considerations I think are the ones that led the
American Bar Association Committee to feel that the matter ought
to be left more flexible and therefore you shouldn’t make it manda-
tory. Our idea was that with this discretionary provision, the Secre-
tary or Under Secretary of War or the Judge Advocate General would
issue regulations making enlisted men on courts the usual practice
and then if it proved byrexperience that it was unwise we wouldn’t
be bound by the statute to continue it. That is what led me to finally
reach the conclusion that it should not be made mandatory.

Mr., Eiston. Don’t you think that where it is optional with the
accused to ask for enlisted men on the court, the matter would be
taken care of?

Mr. Rovarrn. That would serve to meet-in part the first objection,
as to whether an enlisted man wants to be tried that way. It wouldn’t
meet it entirely because there would be a certain feeling I think in
some instances by an enlisted man that if he didn’t ask for enlisted
men on the court 1t would be a reflection one way or the other on him-—
on his being guilty or innocent.

Mr. Evston. Of course, you appreciate that in time of war par-
ticularly, where you are resorting to selective service in order to ob-
tain military personnel, you have some very able lawyers among the
enlisted men. ‘

Mr. Rovarr. You do.

Myr. Erston. And on the other hand, there are many officers who
have had no legal training.

Mr. Rovarr. That is right, sir. s

My, Euston. Let me ask you, in that connection, what course of
legal training is given at West Point.

r. Royarr. Well, T know they give them a course in military law.

Of course, a little less than 1 percent of the officers in the Army
during this war were West Pointers, less than one out of every
hundred, so that didn’t play a very big part, I don’t think, in the
original courts martial.

Mr. NoreLap. May I ask him a question—Isn’t it a fact that most
of the West Pointers were commanding, whereas the civilian officers
were not the commanding officers, and any abuses could arise by way
of the commanding officer rather than the man who was under him ¢
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Mr. Rovarr. Certainly as commanding officers, but as I think a
much larger percentage of any criticism of the commanding officers -
would be directed against the West Pointers than 1 percent. I don’t
know how big a part it would be—probably 20 percent, or 25 percent,
I don’t know. :

Mr. Erston. You stated a while ago that there would be a very
complete system of review. '

Mr. Rovarr. That is right, sir. - '

Mr. Evston. By the Judge Advocate General’s Office.

Mr. Rovarn, Yes.

Mr. Erston. I would like to ask if new evidence may be received
by the reviewing court.

Mzr. RovaLL. ﬁ\To; that would not come under the reviewing au-
thority. That comes under the right to reopen the case, where new
evidence could be received within 1 year after the review is com-
plete. . .

Mr. Evston. One of the very serious objections to the present
system, or at least as it was administered during the war, was that
there was not a sufficient pretrial investigation of the facts. What
have you to say about that?

Mr. Rovarr. Well, sir, T think that was greatly exaggerated. As
a matter of fact, the American Bar Association Committee, in study-
ing numerous cases, I don’t think found a single instance where they
thought an innocent man had been convicted. Now, I don’t mean
there weren’t any. You couldn’t have thousands upon thousands of
cases without making a mistake. Nobody could do that, but there
really wasn’t any difliculty along that score, and appreciable diffi-
culty. Certainly the record was much better than any civil court
that T ever knew of. So whether or not there was an adequate prelim-
inary investigation I don’t think played any substantial part in the
final result. i

However, our bill does not make it a jurisdictional factor, but it
does contemplate a thorough investigation. In the States in which
I have practiced law, preliminary investigatons are never a jurisdic-
tional requirement. I know they are not in the Federal courts, and
not in any State where I have tried a criminal case, and I have tried -
criminal cases in several States. We would be departing radically
from accepted judicial practice, generally throughout the United
States, if we made that a jurisdictional requirement. That is really
the difference between the Durham bill and this, as I understand.

Mr. Erston. Yes; of course, in this bill you have nothing compa-
rable to the grand jury system, where you conduct a preliminary
examination to determination whether or not formal accusation shall
be made. '

Mr. RoxarL. I should have added that, sir, because the preliminary
investigation does have some of the attributes of the grand jury inves-
tigation. However, of course the commanding officer also” has to
decide whether charges are to be preferred, too, in the Army.

Mr. ErsroN. One objection to the whole system was that too much
control over the court was vested in the commanding officer.

Mr. Rovarr. I think that has been a very common source of com-
plaint. And I think, sir, in fairness to the American Bar Association
Committee and this committee in its previous investigation, there were
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instances, and qute a number of instances, where the commanding
officers did exercise a good deal of influence on the courts. I don’t
think there were as many as the press reports would indicate, but some
have come to my attention where I am pretty sure there was influence
exercised. We have sought to correct that.

Mr. Erston. There was some complaint, also, that because there
was an inadequate pretrial investigation, evidence got away.

Mr. Rovaun. Yes, sir.

Mr. ELsToN. Armies were on the move and witnesses were present
today and gone tomorrow, as a consequence of which there was an in-
complete preliminary investigation and much evidence that might
have been helpful to an accused was lost. So don’t you think, under
such circumstances, there should be some mandatory provision with
respect to an adequate preliminary investigation ?

Mr. Rovarr. T would not make it mandatory, for the reasons 1
have stated.

Mr. NorsLap. You would not, sir? ‘

Mr. Rovarr. Would not make it mandatory. That is also a close
question. I don’t think you can be too dogmatic either way on that.
I think it is sufficient as we have it because it would be done in every
case, unless there were some very unusual circumstances. In prac-
tice 1t would be done, under our provisions.

Mr, Ersron. What would be the reason why it couldn’t be done!

Mr. Rovarr., Well, this is another reason: The more legal techni-
calities we inject into the court-martial system—jurisdictional re-
guirements, one of the principal things lawyers who are technical like
to bring up on appeal—the more we have of those, the more we are
going to hurt the system.

The reason the court martial has done better in my opinion than any
civil system that I know of, in reaching just results, is because we
have kept those legal technicalities to a minimum.

Frankly, Mr. Chairman, I think the American system of justice
in the civil courts is much too technical today. I think you have many
technicalities that ought not to be in it, and I think 1t affects their
results.. I think it leads to innocent men being convicted in some
instances and in a great many more instances it leads to guilty men
getting off. The object of a system of justice ought to be to convict
the guilty and acquit the innocent. The other things are merely
details. Now, every time you inject some technical point in the crimi-
nal process, it is good for the lawyers—I was never a prosecutor, when
I tried criminal cases; and as defense counsel I realized the value of
having those things—but at the same time, 1 realize, it doesn’t always
promote justice.

I would shy away from jurisdictional requirements: When you get
a jurisdictional requirement which goes contrary to the normal civil
court procedure, I am sort of inclined against it. :

Mr. Erston. Well, I agree with you that we shouldn’t weight the
system down with legal technicalities, too many of them at any rate,
but on the other hand T don’t feel that we should deny to any accused
person full and complete opportunity to obtain all the evidence he
needs in his defense.

Mr. Rovarn. Well, I agree with that, sir. And we put that specifi-
cally in here, as you will remember. I didn’t deal with that mn my
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statement, but that is in there. To remove any question, we reconw

mended that. It is not in the bill, but we have recommended it in

the manual. ‘
Mr. ErsroNn. We will adjourn until 10 o’clock tomorrow morning.

House or REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
Suscommrrtee No. 11, Lecar,
Tuesday, April 15, 1947.

The subcommittee met at 10 a. m., Hon. Charles H. Elston (chair-
man) presiding.

" Mr. Erston. General Green, will you come forward, please.
"General Green. My uame is Thomas H. Green. I am a major gen-
eral, the Judge Advocate General of the Army.

Mr. Eusron. General, would you just state what the position of
the Judge Advocate General is with respect to H. R. 2575%

General Green. Well, I was here yesterday when General Royall .
gave his statement and the position 6f the War Department. I am a
part of the War Department team and I take the same position, sir.

Mr. Eusron. In other words, you support this bill?

General Green. Yes, sir.

Mr. Erston. In its entirety ?

- General Green., Well, of course, the War Department has decided
that this is the bill that they want to support. There are military
considerations, as well as judicial considerations,-in legislation of this
sort. I believe the legislation is a step forward.

Mr. Euston. The bill provides for setting up of an appeal board
within the Judge Advocate General’s Department.

General GreeN. Yes, sir;a judicial council.

Mzr. Eiston. I wonder if you would explain the details of it, just
howit would operate.

General Green. Well, under the present law the cases come before
a board of review, which - consists of three officers of the Judge
Advocate General’s Department. Certain of the court-martial cases,
those which involve a penitentiary sentence, those where the dishonor-
able discharge is not dispensed, all officers’ cases, and all death cases,
are reviewed by these boards.

Now, these boards, of which there are now four in my office, con-
sider merely the legal sufficiency of the record. If the record is
legally sufficient, they pass it. Thereafter, somebody must take the
final action. In some of those cases, they come to me for final action;
some go to the Under Secretary of ‘War and of course some go to
the President. :

Now, the Judieial Council is a high-ranking judicial group of not
less than three officers, who, under the Judge Advocate General, will
make final determinations in every case except death cases and gen-
eral officers’ cases. They will equalize the sentences, will order new
trials, will hear all appeals, and will review the evidence, and any
othér of the things that are called for and they are called upon to do.

Mr. Evston. Will they hear new evidence ?

" General Green. Yes, sir; they would hear new evidence to deter-
mine whether a new trial should be ordered.
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- It goes further than that, sir. In case rights have been taken away,

this board has the right to restore those rights. It isin the nature of
an appellate court and performs primarily judicial functions.

Mr. Evston. What appeal would there be from a decision of the
council ? ,

General Green. If it is approved by the Judge Advocate General:
there wouldn’t be any appeal. That is a final appeal. It takes the
place of what the Secretary of War does now, and what I do and in
certain cases what the President does.

Mr. Evsron. There still would be final review by the President in
certain cases, would there not?

- General Green. Always the President has a right to have that.
Mr. Eiston. That would be in all general court-martial cases?
General Green. Yes, sir. As the %aw now stands, for example,

sir, if a death sentence is passed down by a court martial it has to go
to the President, whether everybody along the line recommends that
it be cut to a 5-year sentence. This board would cut it off. Also,
according to this bill, the commanding general—that is, the first re-
viewing authority—would have the same power.

Mr. Euston. Would this require a considerable increase in per-
sonnel in the Judge Advocate’s Department ?

General Green. I wouldn’t think so;no,sir. We don’t contemplate
that we will require very much additional personnel. It probably
would require additional rank.

-Mr. Eisron. To what extent?

General GreenN. Well, to the extent that those officers having such
tremendous powers should be at least colonels. I believe they should
be generals.

Mr. Erston. Well, how many would be so affected ?

General Green. Three, sir. |

Mr. Exsron. In other words, you feel that the three members of
this Judicial Council should all be general officers? -

General Green. I think they should; yes, sir; of the highest type.

Mr. Evston. Certainly they should be lawyers?

General Greex. Oh, certainly; yes, sir. They should be members
of the Judge Advocate General’s Department. All of them are law-

ers, sir.

y Mr. Eston. Now, one thing I don’t believe that we were entirely

elear about yesterday and that is the amount of legal training the West

Point graduate receives.

* General Green. I think General Hoover can explain that in detail
as he was professor of law up there, but, in general, I think in the
last year one-third of their course is law. They have courses in inter-
_ national law, military law, congtitutional law, and elementary law.

Mr. Vinson. General, with reference to the appeal provided for -
in this bill, does every accused have a right to appeal, or is it restricted
based upon the degree of sentence he receives? '

- General Green. Under this bill, or at present ?

Mr. Vinson. Under this bill.

General Green. Yes, sir.

Mr. Vinson. Rules and regulations will be prescribed upon which
he can fix his appeal. ' '

General Green. Yes, sir—I am speaking of general courts, sir.
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Mr. Vinson. That is right—general courts martial.
General GReen. Yes, sir.

Mr. Vinson:. Now, does. the bill set out in how many days he must .

file his application for appeal, or certiorari, or whatever methods you
.are going to adopt to carry his case to the appeal board?
. General GreeN. No, sir; we contemplate that will be by regulation.

Mr. Vinson. Then the appeal board, under this bill, is to consist
of at least three or more ranking officers.

General Greexn. Yes, sir.

Mr. Vinson. From the J udge Advocate General’s Department

General Green. Yes, sir.

Mr. Vinson. And if he has a general court martial every accused
has the right to appeal to the board of appeal? :

General Green. That is correct, sir.

" Mr. Vinson. And the decision of the board is ﬁnal and conclusive.

- General Green. That is correct, sir.
~ Mr. ViNsox. Of course, sub]ect to review in death cases by the
President.

(General GREEN. That is correct, sir.

Mr. Vinson. That is all.

Mr. Rrvers. May I ask one question ?

Mr. Enston. Mr. Rivers.

Mr. Rivers. I noticed, General, that Mr. Royall in his testnnony :
yesterday, said, on questlons of 1aw—at least, I understood him to
say—that the trial court, or whatever it is down the line, in the orig-
inal jurisdiction, was final in its decision on matters of wdmlsmblhty
of evidence and other questions of law; is that correct?

General Greex. That is correct for the purpose of the trial, but
not correct for the purpose of the review. All general court-martial
cases are reviewed in my office eventually The courts rulings on the
law are reviewed at that time.

Mr. Rivers. If the attorney representing the accused should object -
on some question of law, it seems to me, whether it is a general court
martial or any other kind of court martial, there should be some
appeal as to the admissibility of that partlcular evidence.

General Green. There is. Every general court-martial case is
reviewed in my office.

Mr. Rivers. What about any other court martial?

General Green. Well, the special courts martial are reviewed by
the Staff Judge Advocate in the division commanders office.

Mr. Rivers. What is your prescribed time of appeal for a general
court martial ¢

General Green. Well, there isn’t any. It is automatic, as it now
stands, so far as the Iegal sufficiency of ‘the record is concerned

Mr. Rivers. You mean an indefinite period of time?

- General GrReen. Yes, sir; as soon as the case is tried—may I trace it
for you? The case is tried by the general court, in a general court-
martial case. The record is then sent to the commandlncr general who
ordered the court. It is then referred to the Staff J udge Advocate,
who is one of my men, a lawyer, who makes his recommendation to
the commanding general. The commanding general takes his action.
Thereafter the record comes to my office for final review.

-
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Mr. Rivers. Well, does the opposing counsel get a copy of the record
upon request ? :

General Green. Yes, sir; the accused. gets a copy of the record
always. Our procedure includes asking the accused at the beginning
of the trial if he desires a copy of the record of trial.

Mr. Rivers. And the opposing counsel?

General Green. Yes, sir .

Mr. Rivers. Now, I notice Mr. Vinson brought up the fact of ap-
peal. It occurred to be yesterday; when the Under Secretary was
testifying, that under the GI bill of rights, if you will recall, there
1s a certain appellate right vested in all of these cases. How will that
conflict with the GI bill of rights?

General Greex. I don’t think the GI bill of rights includes the
review of dishonorable discharges. ; :

Mr. Rivers. I thought it applied in all cases.

General Green. I don’t think so, sir. : .

Mr. Rivers. So there will be no conflict between this bill and what
is in the organic, substantive law in the GI bill of rights.

General Grren. 1 wouldn’t think so, no.

Mr. Rivers. Now, I was interested to hear his testimony about what
the commanders of the armed forces thought about having too much
democracy-on these juries because of morale and because of results. I
wonder if it ever occurred to you that where you have mostly civilians
fighting this war you should take that into account whenever you
compare them with a bunch—I don’t mean to say that disparagingly,
but with the Regular Army men who have grown up under these regu-
lations. I hope you keep that in mind when you take the civilians off
the streets and from the offices and from the schools. You can’
regiment as quickly as you can, possibly, a man who has grown up
under the regulations of the Army. In all deference to the great job
your commanders did in the field, it should be remembered that civil-
1ans were a part of that great result and I hope that they won’t be too
strict in interpreting the regulations, where these boys sometimes
weren’t so amenable to the Army regulations—and the Navy regula-
tions, too—inaccountability for the things that they may have done.’
Did you ever think of that?

General GReEN. Yes, sir, but I haven’t lost sight of the fact that
most of them were very amenable to it and learned very rapidly.

Mr., Rrvers. I know that, but all of them certainly were not as
amenable as the Regular Army man who had grown up under the
discipline, throughout the years.

General Green. I started as a private myself, Congressman, and
I think I understand.

Mr. Rivers. Well, I, too, started as a freshman Member of Con-
gress, and 1 am working my way through.

Mr. Vinson. May I ask a question— v

Mr, Rrvers. I haven’t quite finished. I will finish with this ques-
tion. Is it true, in all cases of death, where a member of the Army
commits homicide, he automatically is sentenced to death, under the
Articles of War? : —

General GReeN. No, sir. For murder we have either life imprison-
ment or death. That is what the law prescribes. On manslaughter,
we have lesser punishments for them.
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Mr. Rivirs. As 1 recall, when we were over in Japan some time
ago, one of our boys killed one of those Japs. They got plenty of
them over there and I don’t know how they even found it out. He
was automatically given death, and the President had to commute
his sentence. )

General Green., Well, where they find him -guilty of murder the
sentence is mandatory, by Article of War 92. It must be death or
life imprisonment. ' ’

We are recommending a change in here,

Mr. Rivers. Yes. That is all. Thank you, sir.

Mr. Erston. Mr. Vinson.

Mr. Vinson. Just one question. Has an accused, in any special
court martial, the right of appeal, or does he go before the board of
review ? ’ -

General GreeN. He has an automatic appeal to the Staff Judge
Advocate who is in the division. :
~ Mr. Vinson. That is right.

General Grzen. But those cases do not come before the board of
review. However, in this bill it provides for bad conduct discharges
and in those cases it provides that they shall go to the board .of
Teview.

Mr, Vinson. But, under this bill, one who has a court martial
before a special court doesn’t have the right to appeal to the appeal
board, does he?

General GreeN. He does not, no, sir.

My, Vinson. All right.

General GreeN. I presume you are speaking of this council that
we provide?

Mr. Vinson. That is right.

General GreeN. The answer is no.

Mr. Norerap. Will the gentleman yield?

Mr. Vinson. Yes.

- Mr. Norerap. I think there is a misunderstanding with reference
to special courts martial. In the case of a special court martial
there is no record kept of the evidence, of the rulings of law, or
anything else. The only thing kept in a special court martial is the
actual charges against a man and the verdict of the court—is that
not correct?

General Green. No. : .

Mir. Norerap. Whereas in a general court, you keep a record of all
the evidence, the rulings of law, et cetera.

So a general court can be thoroughly reviewed, whereas with a
special court, not being a court of record, it is impossible to make
much of a review. In my opinion, that is where a lot of your abuse
oceurs, in the court martial.

Mr. Vinson. What degree of offenses go before a special court
martial? Just what is the character of them? AWOL?

General Green. Yes, sir, with the maximum penalty being 6 months
and two-thirds pay ‘

Mr. Vinson. 1.&ou would classify them as misdemeanor offenses?

(General Green. Yes, sir, I would.

Mr. Vinson. And drawing a distinction between a misdemeanor
and a felony, a felony would go before the general court martial?
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General Green. That is correct.

Mr. Vinson. And it would be subject to review?

General Green. That is correct. '

Mr. Vinson. By the appeal board? -,

General Green. Yes, sir.

Mr. Vinson. And with a misdemeanor offense or an offense where
the maximum penalty is only 6 months, he would not be permitted
an appeal to the appeal board ?

General Green. That is correct.

Mr. Vinson. That is all.

Mr. Exston. General, a special court martial has power, does it not,
to grant a bad-conduct discharge? ) :

General Green. Under this bill it would, yes, sir; and under those
circumstances it would go to this appeal board.

Mr. Exston. In other words, if it involves a bad-conduct discharge,
it goes to the appeal board ? :

General Green. That is correct, sir.

Mr. Vinson. Otherwise it does not?

General Green. That is correct, sir. ‘

Mr. Rivers. In that connection, Mr. Chairman, for the record, could
T ask the General to interpret for us all kinds of courts martial, by
name ?

General Green. Yes. The summary court consists of one officer.
It has a jurisdiction of 30 days and two-thirds pay for the same period.
A special court martial comprises three or more officers. It.has a
jurisdiction of 6 months and two-thirds pay for 6 months. The gen-
eral court martial consists of more than five officers, and it has unlim-
ited jurisdiction. It can adjudge the death penalty, authorized by the
Articles of War.

Mr. Vinson. May I ask one more question

Mr. Rivers. T just wanted to follow it up, if you don’t mind, for
the sake of continuity. Would you follow that by putting in the
record those of the court martials which are appealable?

Mr. Vinson. General court martial.

Mr. Rivers. Are generals the only ones?

General GreeN. If you are speaking of appeal to the board of re-
view, I would say the general court martial is the only one now that
is reviewed by the board of review.

AL}{I‘. ?R,IVERS. And the others can be reviewed under the GI bill of
rights? '

General Green. No, sir; I dont’ think that is correct. The GI bill
of rights expressly excludes sentences by general courts martial.

Mr. Rivers. I am talking about the other courts martial.

General Green. Well, you wouldn’t get a dishonorable discharge
on those, you see. '

~Mr. Jounson of California. Mr. Chairman, could I ask a ques-
tion—-— : :

Mr. Rivers. Of course, I realize the Regular Army man wouldn’t
have the GI bill of rights, but during the war I know of at least one
case where the action of a board was reviewed, in the Navy, for an
undesirable discharge. May I ask the Judge Advocate of the Navy,
isn’t that true? '
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Admiral CorcroucH. The board of review, on discharge dismissals
under the GI bill, can review, for the Navy, an undesirable discharge
or a bad-conduct discharge, which we have had during the war. It
cannot review a dishonorable discharge which is by sentence of a
general court martial, which as General Green states, is expressly
excepted from section 301 of the GI bill of rights.

Mr. Rrvers. All right, I appreciate it.

General GreexN. The Army does not have now the two discharges
that the Admiral speaks of. We have only the dishonorable discharge.

Mr. Rivers. I see. Thank you, General. I just wanted that for
the record.

Mr. Ergron. Mr. Vinson.

Mr. Vinson. Now, in your summary courts martial and your spe-
cial courts martial, the accusations are drawn by the officer in direct
command ?

General Green. Usually, yes, sir; although anybody can prefer
charges. .

Mr. Vinson. That is right. 1 mean, the actual drawing of the ac-
cusation or indictment is done in the field. :

General Green. Yes, sir; that is correct. :

Mr. Vinson. Now,in your general courts martial, they are all drawn
in your office, are they not?

(General Green. No, sir. They are drawn in the field, also.

Mr. Vinson. Then you don’t center the drawing of your general
court-martial specifications here?

General Green. No, sir.

Mr. Vinson. The commanding officers in the field have the author-
ity to draw the general court-martial specifications?

General GreeN. That is correct; yes, sir.

Mr. Vinson. That is all.

Mr. Erston. General Green, does the Staff Judge Advocate have
the authority to review the evidence, as well as the law, in special
court-martial cases?

General Green. He has a synopsis of the evidence.

I should like to correct a statement made awhile ago. The synopsis
of the evidence in a special court martial goes forward. They don’t
have a stenographer taking complete notes. The trial judge advocate .
makes a synopsis of the evidence which goes forward with the record.

Mr. Erston. But he can from the synopsis of the evidence review
the evidence, as well as the law? '

General Green. That is correct, yes, sir.

Mr. Enston. That is in all cases that do not involve a bad-conduct
discharge ? '

General Green. That is true.

Mr. Eusron. And his decision is final ¢

General Green. No, sir. He makes his recommendations to the
commanding general. The commanding general takes final action.

Mr. Erstox. But it is final within the field ?

(General Green. Yes, sir; that is correct.

Mr. Evston. There is no appeal beyond the commanding general ?

General Green. That is correct.

Mr. Erston. And, of course, he is acting for the commanding gen-
eral and in practically all cases his decision is the decision of the
commanding general ?

™
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General Green. Well

Mr. Ersron. That is correct, isn’t it %

General GreeN. Yes, sir.

Mr. EustoN. Now, is that the system that now prevails?

General Green. That is so, yes, sir.

Mr. ErsToN. So there has been no change in this bill?

General Greex. Not a bit in that respect. :

Mr. Erston. I wonder if you would just indicate what changes this
bill generally makes in special court-martial cases?

General Green. The only change, that I recall ofthand, is in the bad-
conduct discharge. It gives the special court the right to give bad-
conduct discharges and requires such cases to be reviewed by the
Judge Advocate General. .

r. Eusrox. It also provides, doesn’t it, for each special court-
martial case the court shall appoint a trial judge advocate and defense
counsel ?

General Green. That is correct.

Mr. Erston. And one or more assistant trial judge advocates and
one or more assistant defense counsel, if they are necessary.

General Green. Yes, sir. That is in effect now, sir.

Mr. Erston. There is no change there, then?

General Green. There is no change in that.

There is one further change, however, that you will find in there.
There is a provision that if the trial judge advocate is a lawyer or a
judge advocate, the defense counsel must also be.

Mzr. EnstoN. Now that has been changed ¢

General GreeN. Yes, sir.

Mr. Euston. As I understand this section, it provides that the
lawyer must be admitted to practice in the Federal courts, or before

any State court.

General Green. And approved by the Judge Advocate General.

M% Eusron. Do you mean that he would approve in each individual
case?

General Green. He would have to approve each of them. He would
have to be either a member of the Judge Advocate General’s Depart-
ment olr approved by the Judge Advocate General as fit to be a defense
counsel.

Mr. ErstoN. In other words, he might be admitted to practice be-
fore the"Supreme Court of some State and still be held by the Judge
Advocate to be unfit to act as counsel in a court martial case?

General Green, That is correct, sir.

Mzr. Vinson. May I ask one question ? .

Mr. Evston. T think that is perhaps a good provision, because some
people can be admitted to practice in some States very easily, and it
1s rather difficult in others. '

General Green. Well, it was intended to catch men who had simply
graduated from law school and who were admitted to the bar and had
no experience.

Mr. Eiston. Now, General, another question which pertains to a
pretrial investigation. I think a great deal of complaint has been
made about the inadequacy of pretrial investigations. Accused per-
sons have sometimes said that they were not given the opportunity to
present all of their evidence; that there wasn’t a sufficient investiga-
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tion of the facts in the case; that by the time the case got up on review
witnesses were gone or evidence has disappeared. Do you think that
this bill sufficiently protects the accused in that respect?

General Green. I think it does; yes, sirj because it requires the
judicial review in my office and any violation of the accused’s rights
can be accounted for when the review takes place. In other words,

“we can what we call “bust” the case if any substantial rights of the
accused have been violated. '

Mr. Eusron. Well, there isn’t very much of a pretrial investigation
required.

General Grern. It may be a serious one or it may not be very serious.
In the case of a. w. 0. 1. all you have is two papers. One shows that the
man left and another shows that he came back. That doesn’t require
a great deal of investigation. But in an involved case it sometimes
requires a great deal of investigation. ‘ ‘

I am satisfied that a great good has developed by that process, be-
cause it washes out those cases where there isn’t any case against the
soldier or the officer accused.

Mpr. Erston. Do you have a question, Mr. Johnson ?

Mr. Jounson of California. Yes.

As T understand it, this law provides that when you assign a-judge
advocate, say, to a department somewhere in the outlying areas, you
consult with the commanding general as to where he 1s to serve?

General Green. Yes, sir.

Mr. Jounson of California. When he becomes part of his staff he
is subject to his jurisdiction ; is he not?

General Greex. That is correct, sir.

Mr. Jornson of California. And when the notations are made on
his efficiency report the commanding general there would have the
right to review his work as a J. A.; wouldn’t he?

General GreeN. Yes, sir.

Mr. Jouwnson of California. Well, now, do you think, for instance,
a ground soldier is capable of making an honest appraisal of what
a judge advocate does, assuming a cast where he might decide a case
or handle a case differently than the commanding general thought it
should have been handled %

General GreeN. Well, it has been argued and the complaint has been
made that he can’t. That question is open to debate.

Mr. Jorxson of California. Well, I have heard this complaint—
although, frankly, I was never able to get a direct verification of 1t—
that during the war commanding officers would upbraid judge ad-
-vocates for giving too light sentences or too heavy sentences.

They would feel that justice hadn’t been accomplished, although
‘the men and courts honestly thought that they were rendering justice.
Now, wouldn’t it be better to have the man’s superior in the Judge
Advocate’s Department review his work, to see if he had done good
work or poor work?

General Green, Well, we have—I don’t mean to avoid answering—
a method of determining how good and how bad a man is, by reason
of reviewing his work. ~Almost every officer in the Department, after
he has been there a little while, can be cataloged pretty well, by reason
of his work. ' :
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Now, if you have the commanding general’s power of control over
the staff judge advocate taken away, you make a breach there and
my man won’t be as valuable to me, then, as he might be if he was
on the commanding general’s staff. The power of ‘Lsswnment is of
very great value to us sbecause when the man no longer is S&tle‘LCtOI‘Y
to the commanding general or he doesn’t want to stay, we can then

take him out and put him somewhere else. I think we can meet the
problem that you have in mind in that way.

Mr. Jounson of California. Well, is it not a fact that the bar
association recommended a plan where you would have an mdependent
system of justice ?

General Green. That is correct.

Mr. Jounson of California. And the measure of a man’s worth
would be by the people working in the same department?

General Grern. They so recommended ; ; yes, sir.

Mr. Jounson of California. You certalnly havé to admit that a
judge advocate, if he is a good one, is a specialist.

General Green. He is.

Mr. Jornson of California. And thé administration of justice is
something that lias fo be understood. No layman can really under-
stand it pr operly and appraise it; isn’t that a fact?

‘General Greex. Well, the bfu association recomniended along the
lines you suggest, sir.

Mr. Jounson of California. It is your view, then, that it might pro-
mote friction to have a judge advocate on a commandmg geneml s staff
who was only responsible to somebody higher up in the Judge Advo-

cate’s Department. .

General Greex. I am inclined to think there is a possﬂnhty ofit. 1
think it needs a great deal more thought than has been given to it.

M. Jornson of California. Well, can you expound on that a httle
more, so that we can get your views on it?

General Greew. It is human nature, where you have somebody in
your office that is not under your control or direction, to have fric-
tion. There is very apt to be friction and possibly a breach there,
whereas if the power is given to the Judge Advocate General here,
on the matter of ]uchclal review, you can correct all the injustices,
so far as the trials are concerned, and if he has the assignment of his
officers he can do a gredt deal to take care of the rights of his men.

‘Mr. Jorxson of California. Well, of course, this concerns the ad-
ministration of justice as far as cr 1m1nﬂ cases are concerned, but your
judge-advocates also render legal opinions.

Genéral Greex. That is correct; yes, sir.

Mr. Jornson of thfo1 nia. And give Jegal advice?

General Green. Yes, sir. A

Mr. Jorxson of California. And sometimes you have to glve a man
some advice that he doesn’t want. Naturally, he would antagonize
that man, although he was doing his work in lawyerlike way.

Generil Grenx. Well, tlie line view would be against that.

Mr. Jounson of Cahf(n nia. I understand that.

~ General Green. The view of the lirie officérs would be against it.

Mr. Jomnson of California. But the bar association thought that
was a practical way to make the administr atidil a little more perfect.

General GREEN. They so recommended ; yes, sir.

95266—
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- Mr. Jomnsox of California. Now, didn’t the committee that studied
this in the last Congress—the Seventy-ninth Congress—recommend
a similar plan? L : .
General Green. Well, in substance ; yes, sir.
. Mr. Norprap. Mr. Chairman, Mr. Johngon just mentioned the fact
that he had heard about, but never had confirmed, the matter of undue
influence in these court-martial cases. I might say that during the
course of the war, in an overseas base of the Ninth Air Force, I was
acting as the defense counsel to a man. I was fortunate in having
-the man given a very light sentence. Immediately upon the com-
manding officer of that base—not the judge advocate, but the com-
manding officer of that base—having knowledge of it, he announced
throughout the entire base, by a system of loudspeakers which every
enlisted man and every officer heard, that he wanted the court brought
into his office the following morning at 9 o’clock. We were brought
in and we were severely reprimanded because we had given the man
a light sentence. ‘We were told that after a man has been charged
with a crime he is very probably guilty and we should, in consideration
of tlie case, have kept that in mind. - : : g
~ Further along the same line, to bring out the matter, I had acted
as a defense counsel, anidd he pointed at me and said, “I’ll have no
lawyers orating-in my court,” meaning that I was precluded there-
after from making a defense statement at the close of the case, in
argument, such as any lawyer has a right to argue. - : -
The man’s name happens to be Col. Herbert B. Thatcher, a West
Point officer. . . :
- Now, on that particular base no man thereafter received any jus-
tice because everybody avoided sitting on the court; everybody
avoided having anything to do with it whatsoever. There was no
one, as I say, who wanted the right of being a member of a court
martial. - : o :
"There is an example. of the abuse that you members of the com-
mittee have heard about that I was directly involved in.
- My, Jounson of California. Will the gentleman yield for a ques-
tion? S » :
. Mr. Norerap. Yes. : :
Mr. Jounson of California: When this man made that statement,
had he reviewed any of the evidence in the case? -
. Mpr. Norsrap. None whatever. - He knew the sentence the man had
gotten, and it was a fairly light sentence, as I say. -That is all he
knew about it. He, as I say, reprimanded the entire court. We stood
at attention for 15 minutes while he reprimanded the entire court. :
Mr. Vinson. May I ask a question? Did the facts justify a very
light sentence? -~ - .

Mr. NorsLap. Yes. As a matter of fact, I will give you the facts, if
the committee wants them. S
Mr. Vinson. No. S S '

Mr. Norerap. They are very brief, if you would like to have them.
~ Mr. Vixson. No. . , .

Mr. Brocks. I may say this to the gentleman: I received a similar
complaint to that last Friday. It is not the first complaint that has
come to my attention along the same identical lines. . »
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Mr. ViNsoN. VVell I imagine that you nught find the Department
of Justice down here sometimes rather critical, behind closed doors,
of divisions of the district courts. That is one of the traits of human
nature that you can’t correct.

Mr. Broows. The complaint I received was from an officer in the
identical position that our colleague was there.

Mr. Rivers. Will the gentleman yield?

Mr. Norsrap. May I make one more statement. I checked that mat-
ter with Mr. Royall, as to the officer’s background, and found he had
taken all the legal courses at West Point. 1 sometimes wonder if the
failure isn’t in the West Point system—in what they teach. Aside
from teaching a complete respect for their orders, they do not teach
them the fundamental rights under the Constitution, the Bill of

- Rights, and the rights of a man in court.

Mr. Rivers. If you will yield—since you say the facts are brief,
why don’t you put them in the record, for the edlﬁcatlon of us all?

Mr. Norerap: I didn’t understand you.

. Mr. Ruwvers. Why don’t you put the facts in the record

Mr. Norprap. The facts of the case were these: The man left the
base—I have forgotten the individual’s name—and went to London.
He was picked up 12 hours later. He did not have a pass and therefore
he was technically a. w. o. 1. for 12 hours. - He was then locked u
by the Provost Marshal in London for a matter of 12 to 14 days. Hg
was brought back and chargéd on this a. w. o. 1. of only 12 hours.
I pleaded that the man had already been given sufficient punishment,
because he had been locked up in the judge advocate’s jail in London
for a-matter of 2 weeks, which was certainly adequate punishment for
a small 12-hour a. w. 0. 1. As a result, the man was given a sen-
tence of either 5 days’ restriction to the base or 5 days in our own base:
jail, T have forgotten which.

Mr. VinsoN. M‘Ly T ask one question? Don’t you consider it a very
serious offense, during a state of war and where he was almost on the
battle line, for a man to be a. w. o. L. for any length of time?

-Mr. Norerap. I do consider it so; yes, sir; but I felt the man had
received adequate punighment. The man Was doing work as a cook’s
assistant at an air base and had been gone only 12 hours, for which he:
had been locked up 2 weeks, and I felt that was 'Ldequ'lte punishment.
And apparently the court agreed with me, because that was the sen-
tence they gave. 1 felt whatever the court gave as a sentence was to
be honored by the commanding officer. :

Mr. Rivers. Did you finish with your facts?

Mpr. NorBLAD. Yes, sir.

Mr. Vinson. If he is through, I would like to ask one questlon oI
that line. Is there anything in this bill relating to the time limit in
which an accused must be brought before the speeml court ora general
court ?

General GreeN. No, sir; there isn’t.

Mr. Vinson. Now, don’t you think that something should be ertten,
into the law, that When an accusation or a charge has been preferred.
and a man is put under confinement, he must be.given a speedy and
prompt trial, instead of keeping him under conﬁnement for 2 weeks:
or a month, and then bring him to trial? :
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General Green. That is in the court-martial manual now, sir. I
don’t think there should be anything written into the law, because you
gllen restrict certain special cases where it may be necessary to delay

em.

Mr. Vinson. Well, you made your preinvestigation.

General GreeN. Yes, sir.

Mr. VnsoN. You acted in the capacity of a grand jury.

General Green. Yes, sir.

Mr. VinsowN. You have gathered all the evidence.

General GREEN. Yes, sir.

Mr. Vixson. And from that evidence you concluded that the man
has committed a certain offense, in the special court-martial and par-
ticularly in the general court martial. Now, don’t you think he
should be given a speedy trial, instead of keeplng him under confine--
ment or in the brig for, as oftentime happens, 30, 40, 50, and 60 days,
before he is brouGht before a court-martial?

General GREEN He ought to be given a speedy trial and I think,
generally speaking, is, all things belncr considered.

You can go the other way, thou(rh During the war, here in the
Army Se1V1ce Forces; we had statistics on it. They finally got it down
s0'it was 1 day, or 2 dmys—somethmfr like that. That is just as bad
as keepmg the man too long in the guardhouse. You can’t give a man
a fair trial by giving him only 2 days to prepare his case.

Mr. VINSON. Well any officer that is preferring charges “has all the
‘facts or lie has enouoh facts to justify a chqrce isn’t- “that correct.?

Gerieral GREEN. Yes sir.

"Mr. Vinson, All rlcrht Then, if he has the facts assembled at that
time should he not be given a speedy ‘trial, instead of putting him
under confinement or locking him up and keepmg him 2 or 8 weeks?
" - General Green. Well, T think T better answer it this way, sir: I
think unnecessary confinement should be stopped, and every effort
is being made to stop it; but to say that he must be tried within a
certain limited time 1s a mistake in my mind, for the reason:

Mr. Vinson. Well, in civil life a grand jury prefers an indictment
against a citizen, or "he is arrested either onga bench warrant or is
‘\hewdy under warrant. Now, he has a constitutional right to have
a speedy trial. Why shouldn’t the same principle apply on Army
offenses? T know cases in the Navy where men have been in the brig
for 2 and 3 months after charges had been preferred against_ them
before they are brought to t11a1 ‘uld no doubt it has h‘Lppened in the
Army.

General Greex, It has, sir. ' :

Mr. Vinson. Now, why shouldn’t those men be given a speedy trial,
because you are presumed to have enough eV1dence to convict him
when- you file the charge against him? At least, you have already
made a prima facie case aﬂalnst him. . :

General Greex. Well, mlght explaln thls sir, . that in the lowe1
gchelons, where the chfu ges are prefened every oualdhouse 1s re-
quired to furhish a report to the staff judge advocate of the division,
who investigates and calls’ to ‘account the local commander, who has
a man in the guardhouse over what he-thinks is-a reasonable time:
Now, for 1nst‘1nce you have a unit which has moved off, and your
prmmpal witnesses are with that unit. There you have the question
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of whether you are going to pull two combat officers away from their
company to come back here or keep this man an extra week or two in
the guardhouse.

Mr. Vinsox. That is the reason he should have a speedy trial, be-
cause the witnesses are right there at the time the charges are.pre-
ferred or made, oftentimes, instead of getting away and out of the
jurisdiction of that division.

General Greex. There may be a thousand reasons, it seems, sir,
when you come to investigate, why an immediate trial can’t be crlven

My, Erston. What is the provision in the Manual of Courts Martial
with respect to speedy trial?

General Green. Under article of war 70, it says:

When any pelson subject to military law is placed in arrest or confinement
immediate steps will be taken to try the person accused or dismiss the charge
and release him. Any officer who is responsible for unnecessary delay in inves-
tigating or carrying the case to a final conclusion shall be punished as a court
martial may direct.

Mr. Vinson. But the investigation has already been made. A ’prima
facie case has been made when the charges are preferred and when the
man is put under retention.

General Greex. Well, I don’t see how you can legislate a spec1ﬁc
time limit to fit all cases. I don’t see how you can restrlct it by legis-
lation. .

Mr. BrOOKS. Gene1 al, T want to ask you a number of questions that
have come up. Of course one of the things that I think worries some
of the members of this commlttee is failure to have a preliminary hear-.
ing, like the Federal courts, within I think it is 24 or 48 hours after
a man is arrested there, to require a preliminary hearing or before
some committing magistrate. You can’t retain a man in custody with-
out any hearing at all.

Now, there is no provision for that at all.

General GREEN. Yes, sir. Article of war 70 says:

: mealdmg charges, service of charges. When a person is held for trial by
general court martial, a commanding officer will within eight days after an ac-
cused is arrested or confined, if practicable, forward the charges to the officer
exercising general court martial jurisdiction and furnish the accused a copy of
such charges. If the same be not practicable, he will report to superior authority:
the reasons for delay. The Trial Judge Advocate will cause to be served upon the
accused

and so forth, a ¢copy within 8 days of his trial.

Mr. Brooxs. That i is notification of the charge against him, by serv-
ing the copy?

“General Grex. No, sir; this is gomg forward with the bringing of
him to trial within 8 days or an explanation why.

Mr. Brooks. But that doesn’t cover prehmmary examination, does
it?

General GReen. Article of war 70 does it.

Mr, Norerap. Will the gentleman yield?

Mr. Brooks. Well, if the general will put that in the 1ecord there,
I would like to read it.

But there is nothing in the law, the basm law, requiring that, is
there? -

General Greex. Yes, sir; there is right now.
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Mr.-Norerap. That is being stricken out, under the new bill, though,
the 8-day provision.

General Green. Yes; but it is covered under article forty-six. The
same thing is under article 46. :

Mr. Smart. Page 17 of the bill, gentlemen. ‘

General Green. May I read this passage to clear it up—this is in
the law right now: :

No charge will be referred to a general court martial for trial until after a
thorough and impartial investigation thereof shall have been made. This in-
vestigation will include inquiries as to the truth of the matter set forth
in set charges, form of charges, and what disposition of the case should be made
in the-interest of justice and discipline, At such investigation full opportunity
shall be given to the accused to cross-examine witneses against him, if they are
available, and to present anything he may desire in his own behalf, either in
defense or mitigation, and the investigating officer shall examine available wit-
nesses requested by the accused. .

Mr. Brooks. Do you think that requires the accused in all cases to
be brought before the officer ¢

General Green. Yes, sir.

Mr. Brooxs. Now, I will yield to the gentleman.

Mr. NorsLap. You have cleared up the point I had.

Mz, Brooks. All right. R

I would like to ask you two or three that I think are fundamental
questions here. In the first place, why is it this bill doesn’t undertake
to cover the Navy, too? v o

‘General Green. Well, T have discussed the matter with Admiral
Colclough, Judge Advocate General of the Navy, my opposite number,
us to whether we could get together. - It is my opinion—the Admiral
is here and he can speak for himself—that it would be possible to draw
a court-martial manual and perhaps articles for the government of
the armed services, but at the present time.we would be better off to go
ahead and have the Army get its system ironed out, the Navy to iron
its system out, and eventually Congress can put them both together.

- Mr. Brooxs. Rather than consolidating them now and getting them
all ironed out. ‘ o

General Green. That is my view. I don’t think they are ready for
it now. :

Mr. Broogs. Then this is interim legislation now.

General GreeN. Yes, sir.

Mr. Broogs. And we would have to do the same thing later on.

General GrReen. Yes, sir. ' '

Mr. Brooxs. I want to ask, in reference to these statutes that we
passed several years ago permitting these cases of general court-martial
jurisdiction to be appealed and be disposed of overseas, in overseas
theaters, are those statutes still in force or have they been repealed ?

General Green. No, sir; they are still in force.

Mr. Broogs. But they are not being used now.

General Green. That is true.

Mr. Brooxs. Does this seek to repeal those?

General Green, No, sir.

Mr. Broogs. Shouldn’t they be repealed ?

General GreEn. No, sir; that is delegation of the authority of the
President to the theater commanders during time of war. He did so
with the various theater commanders.
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Mr. Brooks. That is true, but I understand they are not being used
now and have not been used for some time. However, they are still
there. .

General Green. The President withdrew that power early in 1946,
I believe in February 1946,

Mr. Brooks. But they are still on the books, although the President
withdrew the power.

General Green. He just withdrew the power from——

Mr. Broogs. Don’t you think it would be wise for Congress to re-
peal that statute?

General Green. No, sir; I do not. I think it worked out very well,
indeed. Now, it is repe‘lled In one respect by this bill, and that is to
say every death case, whether it be in the theater or in the States, has
to go to the President.

Mr. Brooks. Was it ever used at all ?

General GRrEEN. - Yes, sir. .

Mr. Brooks. It was?

General GreeN. Yes, sir.

Mr, Brooks. Men' were executed overseas2

(General GREEN. Yes, sir.

Mr. Brooks. Without any appeal to Washington at all?

General GrEEN. That is correct. In other words, in the ETO, Gen-
eral Eisenhower had the same relative pos1t10n as the Pre51dent does
now.

Mr. Brooxrs. I was told overseas, when we were over there in 1944,
that one man in particular had been executed and he had had no at-
torney. I didn’t have a chance to run down that case, so I am not
putting that in the record as an assertion; but, of course, that is the
trouble with disposing of these things overseas.

- General GreeN. Well, I don’t know what case you are referring to——
T don’t recall it—but I am sure it is in error. You have been mis-
informed.

Mr. Brooxs. I asked the man who gave me the case to give me the
facts on it, but he said he was afraid to doit. - .

General GreeN. I am sure he was misinformed. o

Mr. Brooxs. Let me ask you one other question. I don’t want to
consume too much time, Mr. Chairman. Have you given thought to
-permitting civilian courts to try offenses against c1v1hans or civilian
authorities in time of peace?

General GreeN. Well, we do that. -“We normally do that in time of
peace, and in time of peace also all murder and rape cases are turned
over to the civil authorities in the United States.

Mr. Brooks. But that is merely a matter of comity, isn’t it?

General GrReN. No, sir; the law says so.

Mr. Brooxs. Itisin the law?

General Green. Yes, sir.

Mr. Brooks. What about other offenses, besides murder and rape?

General Green. Well, that is usually a matter of comity. Asa prac-
tical matter, the local J A gets together with the local district attorney
and they work together.

Mr. Brooks. As a rule, the suggestions you get when these cases
., come up indicate the civilians would rather have the cases tried in

civilian courts, and very often the men themselves would.
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General GREEN I don’t know. I have been in the Army for 30
years and I have never seen a soldier that didn’t want to get back to
his own for trial. I never saw one yet.

Mr. Brooxks. I can show the General some files in my office on it, if
he wants to see them,

(General Greexn. I would like to see them, because I really have never
seen them.

Mr. Brooxs. One final question that I want to ask is in reference to
the use of sentences, especially in time of war, for policy purposes. For
instance, during the war there was a good deal of stealing from the
lines of supply and selling to the local natives. That occurred gen-
erally, T understand, in all Theatres. At one time, especially in France,
they 1mposed terrlﬁcﬂly severe sentences for stefxlmg a pack of ciga-
rettes. T have in mind a case where a man got 15 years for stea,hncr a

carton of cigarettes, worth less than $20.

Now, what do you think of that ¢

General Greex. I think that is an exercise of the command ‘power.
T don’t think you can take that away from a commander. He is right
on the spot. He knows what the difficulties are. I think if you give a -
- commander the right to take our young men into battle and rest on his
judgment to have them killed, you ought to give him, certainly, the
power to pass on sentences in emergencies of that kind.

Mr. Brooks. Of course, that is not really command power. It is a
judicial power that he is employmd

General Greex. Well, it is exercised by the commanding general.

Mr. Brooxs. Don’t you think that ought to be done in reference to
changing the order itself, rather than in mslstmg on the courts to give
sentences running from 15 to say 20 years for steahncr a carton of
cigarettes?

General Green. But all of those cases will be conected and eventu-
ally taken care of by this Judicial Council.

Mr. Brooxs. I will say this, that eventually in thObe cases the
sentences were scaled down to 6 months or a year.

General Green. Yes, sir.

Mr. Brooxs. But the thing that disturbed me was \vhethel or not
that was proper use of the Judlclal power.

Mr. Erstox. Will the gentleman yield ?

. Mr. Brooxs. I yield to the distinguished chairman.

Mzr. EvstoN. It comes to this questlon General : Tt is not purely a
case of administering justice, but also maintaining discipline.

General Grern. Well, discipline and justice in the court-martial
system are intertwined. In some cases I think it is ]ust nothing but
discipline. In other cases it is nothing but justice, there is nothmg to—
there is nothing disciplinary about St. Then you have other cases
which have a part of each, sometimes more of one and sometimes more
of the other. In the case of a man that runs away from the enemy, I
don’t think you can say that is a great deal of justice, in his trial. The
only justice that comes is to make sure that he gets a fair trial, but that
is primarily discipline.

* On the other hand, a man who steals his bunk-mate’s Wthch, I don’t
think involves much d1sc1pl1ne I think it is mostly justice.

Mr. Exston. How can you reconcile the two, so that justice will
eventually be administered, except by prowdmo proper appeal
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General Green. Well, .I think that is the only thing we have in the
civil court, his appropriate appeals. I don’t think you can legislate
justice.

Mr. Ersron. Of course, in the c1v1l courts you don’t have the matte1
of dlsmphne

General Greex. I think you do, sir, in that there is no justice in
getting a parking ticket, for p'u"klnv out here, at all. That is a matter
of dlSClphne, according to my mind. They say they don’t want you to
park there. There is nothing wrong about it, but you park there and
you get disciplined by being fined ‘B5

Mr. Erston. I am referrh ing to the type of discipline that you must
maintain particularly in time of war.

General Green. Yes, sir; it is a little different than the civil crim-
inal procedure. There is no question about that.

Mr. Rivers. General, did T understand you to say that the only
change which this hill made in the present set-up of the Articles of
War, in the conduct of your tglal of these cases, was refﬂly in the case
of spe01al courts martial?

General Green. No, sir; mostly in the general courts martial.

Mr. Rivers. In the general court

General Green. Yes, sir, mostly in the general court martial.

Mr. Rivers. And your Manual for Courts Martial, by which you
conduct your trial of these cases, was set up when? ’

General Green. In 1928. .

Mr. Rivers. So we could assume, then, from your testimony, that
you are well satisfied with that; you don’t think you need any changes
there?

General Green. Oh, yes, sir; perhaps I gave you the wrong idea
on that.

Mr. Rivers. I just wanted to get it straight.

General Greex: No; we have a whole lot of changes that we recom-
mend in that, that we have been accumulating for years.

“Mr. Rivess. Therefore, when you say the only change in general
court martial, that is the wrong interpretation.

General Grren. I think 80, so far as the court martial is concerned,
but so far as the administration we have a lot of changes which we
recommend. :

Mr. Vinson. May I ask a question?

Mr. Erston. Yes.

Mzr. Vinson. Before you leave, General, is there anything in th1s
bill or any new regulations with reference to your court procedure?
That is, all courts ‘martial that T ever read—and I have read a great
many, of both the Navy and the Army—showed me that about half of
the time of the court is taken up by the members of the court retiring
from the room, or clearlng the room, to rule on the evidence. Any-
thing in here that is going to permit the evidence to be ruled on by
the general court-martial meinbers in open court ?

General Greex. Yes, sir.

Mr. Vinson. Or are they still gomﬂ to go in the back chambers
and come out and announce the ruling?

General Green. No, sir. The bill provides more powers for the
law member, which will correct the very thing that you are interested
in, sir.
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- Mr. Kiwpay. Doesn’t it just about give the law member the same
power as the presiding judge at the trial on questions of evidence?
General GreeN. Yes. - g
Mr. Vinson. On the question of admissibility of evidence and on
other legal questions, I see the bill provides that 1t will be done in open
court by the law member. '
General GreeN. Yes, sir. : :
Mr. Vinson. Now, do I understand the law member’s ruling binds
the ccurt? :
General Green. That is true; yes, sir.
Mr. Ersron. But it doesn’t bind the court at the present time, does
it? -, : : '
General Greex. It does not. They can overrule him.

House oF REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
Suscommrrtee No. 11, Lisgar,
- Wednesday, April 16, 1947.

The subcommittee met at 10 a. m., Hon. Charles H. Elston (chair-
man) presiding. ,

Mr. Eiston. Gentlemen, the House meets at 11 today, so we will
proceed without any further delay.

We have a number of out-of-town witnesses this morning. The
first is a representative of the Veterans of Foreign Wars. Mr. Ket-
chum, I believe you have a witness that you would like to present to
the committee.

STATEMENT OF OMAR B. KETCHUM, LEGISLATIVE DIRECTOR,
VETERANS CF FOREIGN WARS

. Mr, Kercaum. Mr. Chairman and members of the legal subcom-
mittee of the House Committee on Armed Services, as legislative di-
rector for the Veterans of Foreign Wars of the United States, an or-
ganization composed of approximately 2,000,000 men who have seen
service on foreign soil or in hostile waters during America’s wars,
campaigns, and expeditions, I am pleased to present here this morn-
ing the chairman of the special VEW national committee on military
justice, who will present the views of the Veterans of Foreign Wars
with respect to revision of laws, rules, and procedures governing mili-
tary justice. :
- Judge Donald E. Long, of Portland, Oreg., has an outstanding and
distinguished record in military, public, and private life.. He is a vet-
“eran of World Wars I and II, serving both as an enlisted man and
officer in the Twenty-ninth Division during World War I and as chief
military government officer for the Third Division in World War II,
participating in the D-day landings at Anzio and southern France
beaches, and was awarded the Bronze Star for combat support at
Anzio. Later he was awarded the Purple Heart for combat wounds
and an Oak Leaf Cluster to go with his Bronze Star. :
In civil life, he has a wealth of criminal investigative experience .
with the Federal Bureau of Investigation, has engaged in the general
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practice of law, has been a municipal judge in Portland, and for the
past 10 years has been a circuit judge of Multnomah County, Oreg.

It is a pleasure to present Judge Donald E. Long, chairman of the
VEFW special committee on m111tary justice, who will present the views
of the Veterans of Foreign Wars.

Mr. John E. Stone, of Jackson, Miss., a former lieutenant in the
Navy, who is a member of this special committee on military justice,
will share the witness table with Judge Long.

Mr. Euston. Judge Long, will you please state your full name to the
reporter? ‘

Judge Long. Donald E. Long.

- STATEMENT OF HON. DONALD E. LONG, CIRCUIT JUDGE OF MULT-
NOMAH COUNTY, OREG., CHAIRMAN OF THE VETERANS OF
FOREIGN WARS SPECIAL COMMITTEE ON MILITARY SERVICE

Judge Lone. Mr. Chairman and members of the committee, to con-
serve time I have prepared a statement. I think each member of .the
committee has a copy of the statement.

As a preliminary step I desire to say that the committee of the
Veterans of Foreign Wars is composed of myself, as chairman ; Harry
B. Novak, of Brooklyn, N. Y.; John E. Stone of J ackson Miss. ;
Anthony P Nugent, of Kansas Clty, ‘Mo. ; Neal T. Shea, of Ho]yoke,
Mass.; S. H. Hunsmkel of Alexandria, Va and Mr. Charles P. Sul-
livan, of Washington, D. C. That constitutes the membership of the
committee. :

We have made our personal investigations in cur respective corm-
munities. We have talked to a great many former cflicers of the
. armed services, both in the Army and the Navy. We have discussed

.the matter with a great number of enlisted men, pilots and nonccm-
missioned officers.

The committee has had two meetings, one lasting for 2 days in Wash-
ington in January of this year and on Monday of this week we held
our second meeting.

As a result of our experiences and 1nvest1gat10ns we arrived at cer-
tain conclusions regarding improvements of military justice, what
we consider would be wholesome i improvements in its administration.

We would like it to be known that we have tried and attempted to be
objective. We have no sympathy for the many that were constantly
.in diffizulties with courts martial. We want to surround the enlisted
men and officers of the armed services with a little more protection.

As a result of a resolution which was passed by the National
Encampment of the Veterans of Foreign Wars in September of last
year, this committee was organized.

I shall go through our conclusions and be glad then to answer any .
questions, if I can, regarding them.

1. That the Army and. Navy have unlform manuals of courts
martial, and that the administration in both Army and Navy be the
same as far as practicable.

2. That the appointive authority for general courts be removed from
immediate command. - 0

3. That it should be a military offense for any commanding officer,
officer, or other persons to directly or indirectly influence or attempt
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to influence the report of any investigating officer or the findings of
any court, whether it be general, special, or summary. , ,
"4, If the accused does not select his own attorney, a qualified de-’
fense counsel would be designated from a pool: There would be a
similar pool from which the accused could have defense council in all
$pecial courts of the Army and summary courts of the Navy. Being
an Army man I did not know it myself, but I have been informed
that a summary court in the Navy has the same jurisdiction as a
gpecial court in the Army. »

5. The pool of defense counsel would channel through the Judge
Advocate General’s Department in all general court cases, and special
courts, if practical.
© 6. All defense counsel should have special training in military law.
" 7. In all general and special court cases, defense counsel should be
selected or appointed after the arrest of the accused, and in the Navy
“on report™ placed in serious cases, so that he could be present at the
time the investigating officer interrogated witnesses and that he have
an epportunity to cross-examine. This right the accused already has,
so far as it is practicable, but the soldier, sailor, or marine hardly ever
avails himself of the right. Our thinking was that many cases are
determined upon the investigating officer’s report in general. court
cases, and if an attorney or qualified defense counsel was. present at
the time the witnesses were interrogated it probably, in many cases,
would not later be submitted to the staff Judge Advocate for preference
of charges. : :

8. We are unanimous in our opinion that the accused should have
a copy of the investigating officer’s report.

: 9. Apparently, the Navy had no problem regarding qualified court
reporters. This was not true in the Army. It was the opinion of
the committee that well-qualified reporters be available from a pool,
so that the reviewing authority would have the benefit of accurate
records. : :

10. Article of war 104 should be amended to include field officers.

11. More comparable punishment for officers and enlisted men was

favored.
-+ 12. Enlisted men should be encouraged to attend general and
special courts-martial trials and a notice of the time and place be
posted on the unit bulletin board. We appreciate that is more or
Jess administrative, but the committee felt we should make a recom-
mendation in that regard.

18. The Judge Advocate General’s Department should have their
own channel for promotion purposes and efficiency ratings.

14. That the law member of a general court be well qualified and
not have the right to vote. '

. 15. That a qualified law member be detailed to all special courts,
whenever practicable. :

16. That the deck court of the Navy be abolished, and the captain’s
mast be expanded.

17. That the articles of war applicable be better interpreted, by

" qualified personnel, to all enlisted men, and not just read as at present.

18. That all obsolete articles of war be repealed.
.. 19. That the Articles of War be amended, making it mandatory
that. qualified enlisted men be detailed as members of both general
and special courts.
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© 20. If at the trial of any general court case, it is impractical to have
a qualified law member and defense counsel selected from a pool, then
on appeal or review all questions of law may be considered and the
case considered on the facts.

21. Members of general courts be deprived of the privilege of ask-
ing questions duectlv of the accused. That all questions be sub-
mitted in writing to the law member, and if the question appears to
be competent, 1elev1nt, and material then the law member will ask
the question. In the absence of a qualified law member, then the
questions will be submitted to and asked by the trial judge advocate. .

'22. That the trial judge advocate and the accused, both, have the
right of exercising two peremptory challenges.

23. That proper safeguards in the way of qualified personnel be'
detailed to all places of confinement, both in the Navy and the Army,
s0 as.to prevent harsh and cruel treatment of Pprisoners, so as to avert,
any recurrence of what happened at Lichfield, England. That pos:
sibly is more administrative than any matter being considered by
the committee at this time.

Those, gentlemen, are the conclusions and this constitutes the pre-
: llmlnaly report of the committee of Vetelans of Foreign Wars of
the United States.

Mr. Evsron. Judge, have you read and considered H. R. 2575%

Judge Loxa. Yes, sir.

Mr. Erstox. And the bill introduced by Mr. Dur lnm
. Judge Loxc. Yes, sir.

Mr. Erston. Which is H. R. 576.

You will note, of course, that a great many of the recommenda-
tions to which you have referr ed have been taken care of in these two
measures.

Judge Lowa. Yes, sir. The commlttee has considered H. R. 2575
and we approve of the changes that have been suggested in this bill,
feeling, however, that we go a little further in some respects. HOW-
ever, after COD‘Sldel ing all the amendments, the committee feels that
definitely it is a gr eat improvement over the present Articles of Way
and their administration.

I think we departed, where we felt it should be mandatory that
enlisted men be detailed as members of courts. We discussed the
number, having a feeling that not less than two should serve because
one enhsted man on a general court would not be very effective. The
fact is he probably would feel out of place. We thought that was a
matter of mechanics.

Mr. Ersron. H. R. 576 pl ovides that not less than one-third of the
personnel of the court be enlisted men.

Judge Lowa. Yes.

Mzr. Erston. Do you have any comment, Judge, to make on the
provisions of any of these measures that are before the committee
today, further than the comments you have already made?

Judge Lowe. Noj; unless there are some questions. Of course, our
committee is more familiar with this bill, H R. 2575, than with the
companion bill, H. R. 576.

On the questlon of the convening authorlty we do feel very deﬁ-
nitely—and every officer or even trial judge advocate and defense
counsel that I have talked to feel—that the convening authority
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should be removed from immediate command because psychologically
there is too great an interest in a commanding officer, when charges
are preferred, that the court sustain the judgment of the commanding
officer. We feel that some higher echelon should be the convening
authority. ’

We also feel that it would be practicable, in time of war as well as
in time of peace in many areas to have a circuit court, so to speak, a
general court, selected by corps or army in time of war, and that
that court’s membership be constituted by well-qualified from combat
and even down to the first phase, that would go from one place to
another, from one division to another, and there hold court, especially
. In general court cases.

Mz, ErsTon. Are there any questions, gentlemen ?

Mr. CrasoN. Judge, with reference to courts martial, there has to
be, as I understand, in meting out the penalty consideration, particu-
larly when a war is on and the court martial is being held overseas in
a fighting area, a relationship between discipline and just -ordinary
punishment for the particular crime committed, whether it be stealing
or whatever else it may be. Would you tell us what your views are
with reference to the punishment which should be meted out by a
court martial under such circumstances.

Judge Long. Yes,sir; I will be very happy to. '

In the field, from the beachhead at Anzio on through Austria, I
sat as president and law member of a good many general courts and
I was considered to be rugged, as far as punishment was concerned,
because we were fighting a war. However, we came to the conclusion
that, whether a soldier received life imprisonment for a 75 violation,
or 58, for misconduct in the face of the enemy, with forfeiture of all
pay and dishonorable discharge, didn’t make a great deal of difference
n the disciplinary effect. We were not kidding the soldiers. The
soldiers knew that that life imprisonment would be reduced to 10
vears. Then they also knew, we felt, that after the war was over
1t would still be reduced further. So it did not have the disciplinary
effect, as is generally believed. That is my personal opinion, from
my experience, sir.

Mr. Crason. Then it is your viewpoint that the punishment meted
out ought to be the one which ultimately should be put into effect,
rather than to give these extraordinarily heavy punishments and
have everybody know they really are going to be commuted or in some
way changed later. ‘

Judge Loxa. Yes. The reasoning of the general courts and of the
commanding generals in combat is that they should receive a jolt, just
about the higiest penalty that you can give them under the Articles
of War. It will have an effect. However, as I have just stated, it
does not have that effect.

I think probably punishment has to be consistent within the
" division. One court should not give a man, say, 5 or 10 years and
another court there give 20 or 25 years. That is why I believe in a
circuit general court, where there would be more uniformity of
punishment. For instance, in two combat divisions serving in the
same area under approximately the same combat conditions here is
what happened: In one division there were 400 general court cases,
and in the other division, only 200. The reason for the difference—
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I'am not advised except more or less off the record—was that in the
division with only one-half the general court cases more of them
were referred back through medical channels.

Mr. Crason. You feel, as I understand from your recommenda-
tion No, 13, that persons in the Judge Advocate General’s Depart-
ment or who become judge advocates in. connection with courts
martial should be placed in a separate promotion group from the
regular line officers?

Judge Lowg. Yes, sir; I do.

Mzr. CrasoN. Why is that? ‘ . v

Judge Lona. The reason for that, sir, is that if they had their own
channel there would be more independence of thinking. They are
not dependent upon the division commander—we will take that as
an example—for the efficiency rating or for recommendations and’
promotions. We have a feeling that it would make the Judge Ad-
vocate’s Department, both in the Army and in the Navy, a more in-
dependent judicial body responsible, may I say, for the administra-
tion of military justice.. . : n i

Mr. Crason. I would like to ask one more question. Shouldn’t
these officers be older men, or younger men? o

Judge Lone. Many young men are excellent trial judge advocates.
I think qualification 1s more important than age. , ' )

That brings up this one other point on defense counsel. My ex-
perience was that second lieutenants and first lieutenants, unless they
were extreme extroverts, were psychologically intimated in appear-
ing before a general court of a full colonel, lieutenant colonels,
majors, and captains. They never put a defense in. They elected,
in nearly 95 percent of the cases, to make an unsworn statement so
‘that the accused would not be examined or cross-examined. We had
a feeling that there was no defense. . '

For instance, in one day alone we tried six general-court cases

in Austria, and it wasn’t the fault of the court.  There was just
no testimony in favor of the accused. None was put in.

Mr. CrasoN. That is all.

Mr. Evsron. Mr. Vinson. : X

Mr. Vinson. Mr. Chairman, I have one or two questions, particu-
larly with reference to the 19th recommendation :

That the Articles of War be amended, making it mandatory that qualified
enlisted men be detailed as members of both general and special courts. .

Judge, do you think your committee thought that out to its final
conclusion and is on sound ground in making a recommendation of.
that character? : ' ,

Judge Lone. We spent considerable time discussing that feature.

Mr. VinsoN. What is the background for it? :

Judge Lona. That there are enlisted men who are well qualified
to sit as members and that they would be always available.

Mr. Vinson. You just made the answer to the gentleman from Mas-
sachusetts that officers of higher rank than lieutenants should probably
be detailed for defense counsel, and the reason was that they were
intimidated in arguing a case before colonels and majors. Now,
wouldn’t that same thing hapen in reference to an enlisted man sitting
on a court with colonels and majors? . .
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Judge Loxe. I undel stand your point, sir. The duties of the
members of the court, of course, differ from those of the defense
counsel. Under the procedure the juniors always vote first, not being
influeniced by any senior member of the court. I feel, with qualified
enlisted men sitting on a court; they would vote thelr judgment, ac-
cording to the procedure we have now, both as to the matter of guilt
er innocence and as to the penalty. " .

Now, I stated a brief time ago that it was our feehncr more than
one enlisted man should be on the court. I think the bill prov1des for
a third. Our feeling, as I said, was not less than two.

Mr. Vinsox. The bill doesn’t goas far.as yourr ecommenda,tlon?

- Judge Lone. No. :

* Mr. Vixsow. Tt says when it is convement to do so.

. Judge Lone. That is right.
© Mr. Vinson. Now, why “isn’t that what might be classified as a sort
of demagoguery, a Tittle demagoguery ¢ - VVhy isn’t having enlisted
“inen on the court, to serve, just a little taint of appealing to the en-
_listed man, say, where you are going to have somebody. sitting on
the court of his same rank and Group? Why isn’t that sort of
demagoguery?
~ Judge Lone. No, sir. T believe that. enlisted men on a court can
be very effective in a democracy, in an army made up of civilians.
It is not demagoguery at all.. It is simply accomplishing the same
" thing, with a representation on the court as near as possible to one
of his peers.

My, Vinson. According to your conclusion, then, the enlisted men
“haven’t been receiving the proper kind of ]ustlce from the officers
who constitute the COUlt thoerefore you must get somebody of the
rank of an enlisted man to see that proper justice is accorded.

Judge Lone. No. I don’t say that is true. Enlisted men will be
just as conscientious and sincere as officers. I believe, in nearly all of
the cases, officers attempted to do a good job.

Mr. Vinson. That is all, Mr. Chairman.

Mr. Jomnsox of California. Could I ask a questlon Myr. Chairman ?

Mr. Ersron. Yes.

' My. Jounsox of California. I wanted to follow that up. Take
recommendation No. 11, where you say:

Mme comparable punishment for officers and enlisted men was favored.

Now, I want to ask you, in all your experience in those courts you
mentioned, was it obvious to you that enlisted men got a worse deal
than the officers?

‘ J udge Lone. Well, in all my experience, I did not sit on any courts -
trying “officers.

Mr. Jomrwson of California. Well, put it this way, then: In your
study—and T take it your group has made quite a study of this—
did the records which you examined disclose that there wasn’t abso-
lutely fair treatment as between enlisted men and officers, in the
meting out of punishment?

Judge Lone. That is right.

' Mr. Jomnson of California. Well, can you be specific?

Judge Lona. Yes, sir.

Mr. Jounson of California. Or’ give us a little more detdil on that.
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Judge Lone. Yes, sir. Possibly, on the summary courts, an officer
overstaying his leave for 2 or 3 days or an officer becoming grossly
intoxicated usually received a reprimand whereas an enlisted man
staying longer than his furlough or leave for 2 or 3 days, would
receive a summary court or company punishment. That was generally
known in the Army. ~ . ]

Mr. Jounson of California. Was that due to the fact that the sum-
mary court oflicer didn’t have the nerve or the courage to really mete
out punishment to a fellow officer? / o

Judge Lonc. A summary court has no jurisdiction of an officer.
An officers has to receive a general court. : ‘

Mr. Jouxson of California. Oh, yes; that is right. -

Judge Long. An officer below the grade of major could be taken
under 104. : L

Mr. Jounsoxn of California. You said that is generally understood.
Was it a misconception or was that a fact based on actual records?.

Judge Loxg. Oh, it was a fact, sir. Many men would overstay-in
Brussels, or Paris, or Rome, or some place, for a few days and they
would receive a summary court or company punishment. An officer
would do the same thing and probably receive a reprimand. .

Mr. Jornson of California. What can you say now about the unifi-
cation of the court-martial procedure for both services? Would you
give us a little more detail on that? _ .

Judge Lowng. Of course, it is beside the point of this committee’s
investigation. In the first place, we believe in a merger of the Army
and the Navy and feel, in talking to naval officers and enlisted men
concerning the discrepancy in the procedures—there is so much dif-
ference in the procedures of the Army and the Navy—that it would
add to efficiency and understanding if the procedure was the same as in
our civil and criminal courts. '

Mr. Jounson of California. You think it is thoroughly practicable
to do that? ' S

Judge Long. I understand from the Navy men that it is practicable.

Mr. Jornson of California. And what is the ratio or number of
enlisted men that you think ought to be on these courts?

Judge Long. Not less than two. ' .

Mr. Jomwnson of California. Now, is it your opinion, based on your
experience in this matter, that there are adequate qualified enlisted
men available for these jobs?

Julge Lone. Yes, sir. In time of war there are more qualified men
available than in time of peace, but in time of peace even the noncom-
missioned and enlisted men are qualified and available. :

Mr. Jornson of California. What types would you think would be
the kind to select—men that had had training in the Judge Advocate’s
Department or just general soldiers in the various branches? .

Judge Loneg. Oh, I think just the average good soldier. He sits
niore as a juryman.

Mr. Jounson of California. Yes. That is what I was going to ask
you. You look upon a man sitting as a member of the court like a
regular member of a jury.

Judge Long. That is right. ,
_Mr. Jornson of California. And you think if he has common sense
and good judgment, that is about all he needs to be a good member. |
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Judge Long. That is right, sir. .

Mr. Jounson of California. Well, would there be a tendency for
those men to be too harsh, perhaps? Younger men sometlmes are
harsh er than older men.

- Judge Lone. Yes. I have talked to a number of people on this very
‘point, “and the feeling of several generals that I discussed the matter
-with was that possibly enlisted men might be more severe than officers.
My own opinion and the opinion of the committee is that they would
attempt to be fair.

Mr. Joanson of California. I want to ask you one more questlon,
-and that will be the last one. In the efficiency report that the judge

advocate would make of his men would he consult the commanding
officers with whom that man had served, or should he consult them, in
‘your opinion?

Judge Long. Well, I don’ t know——

Mr. Jomnsow of California. I mean, he might want to find out 1f
he knew how to get along. with people and if he cooperated. Do you
think he should consult the commanding officer or officers with Whom
the judge advocate served, along those lines, say.

S udrre Lowe. Idon’t know that it would be required on the efﬁc1ency
rating because, in the whole set-up and tie-up of the Judge Advocate’s
Department, the superior judge advocates, that is, the corps, army,
and army group, all know the work’ that then ]udge advoc-xtes are

» doing in the different echelons. :

Mr. Jomnson of California. That is all.

Mr. Kiwpay. Mr. Chairman:

Mr. Erston. Mr. Kilday.

Mr. Kizpay. Judge, the status of a member of a court as a ]uror is
not correct under existing law, is it?

Judge Long. Well, they determine the facts

Mr. Kitpay. But they have to vote on questlons of law, under the
present statute.

f'{ udge LoNa. At the present time. the law member rules on quesmons
of law.

Mr. Kupay. But the court is not bound by the demsmn of the law
member.

Judge Long. They are bound by it on questions of introduction of
testlrnony, as to whether it is relevant, material, or competent.

Mr. Kmipay. But before you would have the status of a Juror you
would have to have something comparable to-what is in their bill to
give the law member the final authority to rule on questions of law,
wouldn’t you?

Judge Lowa. Yes, sir. '

Mr. Kipay. Then, as to an enlilsted man serving and saying that
it would only be comparable to a juror would depend primarily on
whether you were going to relieve the court of its present authority
to determine questions of law as well as fact and transfer those law
questions to the law member.

Judge Lowg. All law questions would be ruled upon by the law
member and would be final.

Mr. Kipay. Yes.

Judge Lo~a. In other words, you make him practically the ]udge of
the court.
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* Mr. Kupav. I agree that he should be, that he should rule on ques-
tions of law. Until you do that, you are going to feel that the pres-
-sure of enlisted men would enhance the procedure much ? .

Judge Lone. Well, possibly it would, in a representation of en-
listed men on a court, psychologically. :

Mr. Kirpay. It just occurs to me—I am not committed one way or
another in my own mind about it—if enlisted men are to serve on
courts martial you would have to adopt a procedure something sim-

ilar to what we have in civil courts, where the law questions go to the
court and the juror determines the issues of fact. If your enlisted
men were sitting there as the triers of fact in the case of an enlisted
man on trial it might be effective, but until such time as you would
radically change the very concept of court martial I can’t see where
the presence of enlisted men is going to be very effective. That is
just some of my thinking.

Judge Loxe. Yes, sir. . -

Mr. Kiipay. X would like to ask you now about what the committee
thought. - Of course, I think we should have uniform procedures in
the services as far as possible, but. wouldn’t you agree that uniformity
of procedure in the Army and Navy on the question of court martial
and the administration of justice is not nearly so important as other
procedures ?

Judge Loxe. I agree with that. I think it would be desirable.

Mr. Kmpay. Ordinarily the vast majority of the men in either
service would be serving within their service and under their officers.

Judge Lowg. Yes. :

Mr. Kitpay. And unity of command would be in the higher eche-
lons. ‘

Judge Lone. That is right, sir.

Mr. Kipay. So there wouldn’t be any real urgency for a uniform
procedure in the Navy and the Army.

Judge Loxe. No, sir; I agree with you in that regard.

Mr. Kirpay. So we would be justified in going ahead with separate
legislation. ' '

Judge Lone. Yes, sir. :

Mr. Kmpay. Don’t you think that the many years of precedents
that have been built up in each service would make it a very valuable
thing to continue with your separate procedures rather than to say
we Just abandon a certain procedure and start over anew, without
precedent? Don’t vou think it would find itself in somewhat the
same position that Congress has found itself, the Eightieth Congress,
under the reorganization bill, with no precedent, which has had wus
in a whirl.

Judge Lone. I think it can be accomplished progressively.

Mr. KiLpay. Yes; now, do you think the question of uniformity of
punishment is of such importance, in any system of the administration
-of justice? , .

Judge Lone. I think we all would like to have uniformity of pun-
ishment. . We don’t have it in the Army or the Navy, or do we have
it in our civilian courts.

Mr. Kirpay. Nor can we ever have it. It depends upon the
temperament and personnel of the courts.

~Mr. Kmpay. And the jury.
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Judge Loxa. And the jury. L
- Mr. Kicpay. And also on the 1nte1]1<rence temperament and whqtnot:
of the accused. . :
- Judge Lone. That is right, sir.

Mr. Kitpay. 1 have never felt that all men should be held to the
same standard of conduct, even under the criminal law, because they
don’t have the same standard of 1ntelhgence or environment.

- Judge Lowe. That is right.

Mr. Kipay. And the many other thmgs that enter into it.

Judge Lone. Yes, sir.

. Mr. Kiipay. In my experience I have never known two cases of
murder, or any other offense, which were identical and as to which
you should have standardized punishment. It should fit all the facts
and circumstances. . Do you agree? _

- Judge Loxe. I think you are right.

Mr. Kmpay. In my State, the jury fixes the punishment as well as
determines the guilt of innocence.

“Now, with reoard to the question that you raised as to the offenses
in one division as compared to another division, don’t you think that
the certainty of punishment of the proven guilty 1s much more
important than the lpenalty'3

udge Lone. Well, certainty of pumshment is very important.

Mr. Kmpay. Everyone dreads getting in the Federal court.

Judge Lone. That is right, because they know of the certainty of’
pumshment

‘Mr. Kipay. But the penaltes in the Federal court are rarvely as
high as the penalties in the State court.

J udge Lowg. However, I did have this feehng, that a number of
the boys involved in Wenel al court cases, at the time they committed
the offense, in the face of the enemy, and dropped back and finally
then hid out and became deserters, were not cons1de11ntr what the -
punishment was going to be.

Mr. Kirpay. That is true.

Judge Loxe. They were looking after thelr lives.

Mr. Kirpay. That dissipates the idea of uniformity of pumshment :
too, because you should try to put yourself in the position of that
man at the time that he did it. Was it completely deliberate? Was.
he at that time perhaps not fully mentally responsible?

Judge Loxe. It doesn’t work that way, sir, in the armed services. .
You never know anything about the background of the boy of, sav,
18 or 19 years of age. All you knew was that he lost his courage..
He had been in combat. He couldn’t take it. He dropped back. .
He disappeared. He was found. He was given a general court. The
division psychiatrist passed him. He was not thrown back thr ough
medical channels.

I am glad you asked that question, because I am going to recom- -
mend to our commander in chief of the Veterans of Foreign Wars,
in our formal report to them, that during peacetime there be more

careful selection and classification of combat soldiers and soldiers that
are going to perform certain duties. Many a time I have sentenced
a bo 18 or 19 years of age to life, with forfeiture of all pay and
thODOI able discharge, and then said to the court afterward, “I wish
I knew something about that boy ? T had a feeling—yet no ev1dence, )
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no proof—that that boy never should have been in combat in the first
place, that he emotionally was-not stable enough for combat service,
that when he left and couldn’t take the small arms with the artlllery
fire, he had no control over it whatsoever. Yet we give him a dis-
honorable discharge, as a group problem because after all you have
to win a war.

Mr. Kiznay. Of course, in that connection, if his failure in the face
of the enemy were an isolated case it wouldn’t be nearly as important
to discipline him, in fighting the war, as if it had become commonplace
within the orgmlzatlon st that right?

Judge Loxg. That is rlcrht sir.

Mr, KILDAY Just as in Lhe civilian community, when murder should
become rampant, the court or the jury generally would respond with
penalties that will deter others from commlttlncr the crime.  The same
would be true in the military organization. The court tr y]no the casé
would say, “This thing is becoming commonplace here.” The tend-
ency is to go on up. That is the case in civilian communities, we all
know that. T think that that is another argument. There has been
much said here about uniformity of pumshment T don’t agree with
uniformity of punishment at all. T think everything has to ) be taken
into account. ) )

Now, I want to hurry along. What is your committee’s view with
reference to the effectiveness of the presumption of innocence, both
in the trial before the court martial and on review? Does the pre-
sumption of innocence—not technically but actually—remain with the
defendant throughout his trial and review?

Judge Lone. The presumption of i innocence should remain,

Mr. Kicoay. That is the exact distinction I want to bruw out. It
should, but doesn’t.

J udoe Lowa. It should, but many officers feel, after an investigating
officer, who has a sworn duty to perform, makes his mvestlgfltlon and -
submits the facts to the staff judge advocate and charges are preferred
against him—and I have had officers tell me this—that he was guilty
when they started to try him. T never entertained that view, myself.
I tried to keep my mind free, and I know of other officers who did, also,
but there was a feeling, yes.

Mr. Krpay. Men who were trained lawyers would, I know.

Judge Loxa. That is right.

Mr. Kripay.. -But, of course when you have your court oomposed of
men whose specmhty is somethmg else, it is another matter. Of
course, he can’t be a specialist in everything.

Judge Lone. Yes. ,

Mr. Kmpay. Is it your feeling, in the original trial before the court
martial, he has had a compar: able advantage of a presumption of mn-
nocence that he would have had before a civil court?

-Judge Lowa. I don’t believe he does have.

Mr. Kirpay. Do you have anything to suggest that might insure it
to him, to a greater degree than 1t exists at the present time?

J udﬂe Lowe. By well-selected members of courts and by a course of
study and instruction as to what the duties of all officers in the Army
and Navy are, with more attention being paid to the Articles of War,
in the administration of justice. They should have constructive in-
struction and be told what their duties are, the same as you will -
struct a jury regarding their responsibilities.
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Mr. Kizpay. Don’t you think you can enlarge on your recommenda-
tion No. 20, to accomplish something in that regard? In other words,.
you have that defense counsel as a qualified lawyer. Why not permit
the board of review to pass on it with the same idea of presumption of
innocence there, passing on the quantum of the evidence, the weight of”
it, and everything else, especially in time of combat. :

Judge Lone. Yes, sir.

Mr. Kiipay. Where the men who are composing that court are doing-
it incidentally and there is something more important that they have
to have done. Why not let the fellow who is sitting in a nice hotel
room in the rear do it, where he can calmly go ahead and review the
whole thing. After all you want substantial justice.

Judge LoNag. Yes, sir.

Mr. Kitpay. There is no importance attached to technicalities in a
tourt martial,

. Judge Lowg. That is right.

It occurs to me now that one improvement, I think, would be for the-
War Department and the Navy Department to include in-their manuals
_ for courts martial certain required instructions that the law member

must give to the members of the court as to reasonable doubt and as to-
presumption of evidence. '

Mr. Kitpay. Have you served on a review board ?

Judge Loxe. No; my experience has all been in general courts in the-
field. I never served on a board of review.

Mr. K1mLpay. You never served on a board of review ?

Judge Loxe. No, sir. v

Mr. Kopay. I understand from some men who served on boards
of review that they found some very troubling problems which have
disturbed them a great deal, because there are technical rules binding
on them, the same as there would be on a court of appeal, let us say,

. very technical matters such as motions that should have been made,
for instance, in the original trial, which cut them off. I understand
in some instances, even for an offense which on its face, on the face
of the charges is barred by limitations, it is possible, on review, that
the man may be cut off from consideration because the question was
not raised in the trial.

Judge Lone. I think in that regard provision should be made that
it is not necessary to take exceptions to any irregularity as to law or
the testimony. : '

Mr. Kitpay. The charges or specifications should show a punishable

offense on their face, or they should be kicked out.

Judge Lone. That is right, sir.

Mr. Kmpay. I believe what I am speaking about comes up particu-
larly where a man is convicted of a lesser offense which is included in
the graver offense for which he is tried. There are some decisions by
the Judge Advocate General’s Department which have resulted in
substantial injustices. You agree that that should be open for com-
plete review? ’ :

Judge Lowe. I do. -

Mr. Kizpay. Without any technical considerations?

Judge Lone. Without any technical considerations ; yes, sir.

Mr. Kipay. That isall, .

Mr. Evston. Mr. Norblad.
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-Mr. Norprap. Judge, I want to ask you about one matter here,
and that is concerning recommendation No. 21. That provides that
the members of the general courts shall be deprived of the privilege:
of asking. questions dlrectly of the accused and that instead the ques-
tions shall be submitted to the law member. He shall rule upon their
relevancy and then ask the questions.

Well, as you know, I sat as law member in the Ninth Bomber Com-
mand for many months, trying dozens of cases, and it was my expe-
rience that giving the court the right to ask questlons brought out a
Jot. of material and a lot of matter that were very relevant and very
helpful in deciding the case. If a question were asked that I did not
consider relevant, I then stopped the proceedings, before the accused
had to answer it. We handled it in that way and it seemed to work
out very well. I am vxondenng what the reason for this particular
recommendation is. ’

Judge Lowe. I think I also should include in there “of the accused
or Wltnesses ” to make this more comprehensive. I think it should
‘lpply to the witnesses, also.

The reason in the committee’s mind was this: In a creneral court,
for instance, the usual procedure is, after the test1m0ny is completed
the question is asked of the rnembels “Any of you gentlemen have
have any questions you want to ask,” and sometimes you get the most
unusual questions, and they are answered sometimes to the prejudice
of the accused, before any objection can be made or you can unring
the bell. I have seen it happen a number of times where questions
were answered that had no bearing except to possibly prejudice some
member of the court. That is the reason for it.

Mr. Erston. Judge, if you didn’t have some such provision as
No. 21, much irrelevant and incompetent evidence mlght go into
the record.

" Judge Lona. Yes, sir.

Mr. Ersrox. Because the law member may be the only person who
is actually trained in the presentation of evidence.

Judge Lowe. Yes, sir. That is our feeling.

Mr. Kippay., Will the gentleman yield?

Mr. NorsLap. Yes.

Mr. Kupay. Of course, what you want to do is to prevent the
defendent from being badgered, like a witness is before a congres-
sional committee. Is that 1t?

Judge Lowe. No, sir. I think this is very enjoyable, gentlemen

Mr. Kirpay. The poor devil who is on trial for his life or his liberty
is more or less in the position of a man appearing before a grand jury,
with everybody shooting questions at him. Isn’t that an important
consideration in connection with this reccmmendation you have here?

Judge Lone. Yes. I think it is unfair to the accused.

As a rule, in our general courts—it has been my experience and I
think the experience of others—there is nobody there at all except
the military policemen, the members of the court, the trial judge advo-
cate, and the inefficient court reporter. Here he was alone and every-
body shooting questions at him, with a lot of them, as I say, not rele-
vant. 1 always thought it was VeTy unfair.

Mr. Rivers. May I ask a question ?

Mr. Ersron. Anything further, Mr. Norblad ?
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.~ Mr. NorBrap. That is all.

Mr. Rivers. Judge, how much time has the Veterans of Foreign
Wars given to this recommendation here? : '

Judge Loneg. As I stated, we made our own independent investi-
gations in our local communities. Then we met on three full days,
1n considering, point by point, these proposals. :

Mr. Rrvers. I mean 1t has long been felt, before this recent conflict,
that the Manual of Courts Martial, that contains these regulations
and rules for trials in courts martial, should be amended and brought
up to date. Has that long been a feeling?

Judge Lowne. Yes, it has long been a feeling. T have been a mem-
ber or the Legion, the Forty and Eight, and the Veterans of Foreign
Wars for 25 or more years, and we have always had a feeling that
the administration of military justice could be improved, without
any crystallization of thinking.

- Mr. Rivers. And the focus has come since the last conflict.

Judge Lowe. Yes, sir.

Mr. Rivers. And is the feeling of your splendid organization, I
might say—I have a real esteem for them—among the reserves or the
civilians, or whatever you want to call them, who fought in this war,
that for the most part they have felt they haven’t gotten a square deal
before the majority of these courts martial? Has that been your ex-
perience? — ’

Judge Lowe. Not in a majority of cases; no, sir.

Mr, Rrvers. I mean: : ,

Judge Lona. There has been a general feeling, among a lot of Re-
serve officers and enlisted personnel from the civilian army we had—
a lot of them haven’t crystallized their feeling, however—that there
was not what we considered substantial justice in our courts-martial
procedure.

Mr. Rivers. Has that been fairly universal ?

Judge Loxe. Yes, sir; that has been, sir.

Mr. Rivers. Mr. Vinson brought up some thing that is quite im-
portant and that is the presence of enlisted men on this court martial
and their association with officers. If my memory serves me correctly,
I believe it was Doolittle who recommended fraternization between
officers and enlisted men; isn’t that right?

~Judge Lowne. I believe he did. He didn’t want the line quite so
distinct, as it is today. - _

Mr. Rivers. Therefore, your suggestion would be more in keeping
with that policy, which I think was unwritten by the Secretary.

Judge Lone. That is right. )

Mr. Rivers. So you feel, and your organization’s -opinion is, that
there could be an adequate way worked out to have qualified enlisted
men sitting on the court?

Judge Lowg. There could be qualified enlisted men.

Mr. Rivers. And they would sit for enlisted men as well as for
officers ¢

Judee Long. Well, there is a difference of opinion in the commit-
tee. One member of our committee did feel that he could see no
objection to enlisted men sitting as members of courts who would
try those superior in grade or even trying officers.

Mr. Rivers. You say he had a definite opinion on it ¢
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Judge Lone. He had a definite opinion on it. He pointed out that
the banker is not tried by bankers. He is tried by the bricklayer,
the cement worker, and so on, and why wouldn’t it be sound to have
enlisted men try officers. ' '

Mr. Kiroay. He is not tried by his employees.

Judge Lone. Yes. One member, as I say, had a very definite opin-
ion on that. ,

Myr. Rivers. Of course, you are familiar with the procedure in the
Federal courts, where the respective group from which the jurors. are
selected are carefully screened by the Treasury agents, where these
alcohol tax people make a careful investigation of all of them.

Judge Lowng. Yes, sir, .

Mr. Rivers. Do you feel that sort of a backlog could be built up
in the Army and the Navy to investigate these enlisted jurors, or
whatever you want to call them, so you could get qualified men who
it could be felt would be equally responsible as the officers. o

Judge Lona. Yes, sir; I do. I believe names could be submitted,
with their backgrounds, both for officers and enlisted men. '

Mr. Rivees. I am speaking.for the whole group. 7

Judge Loxe. The whole set-up;-yes. I do believe it could be worked
out. : : '

The way it works now, G1 of a combat division selects the members
of the court and the making of the order by the general is a matter of
routine and form. He knows the officers. He knows whether they

are pretty tough or maybe they are inclined to be easy.

Now, if a pool could be made up of officers and enlisted men, where

“they would have'a complete record of their qualifications, I agree.

Speaking of the matter of investigating Federal jurors, I happened
to be on the shipyard fraud cases affer the last war, in Seattle, Wash.,
and one of my duties was to investigate some 60 proposed jurors from
the pool. ' : \

r. Rivers. What you said about this pool sounded to me like pretty
good sense. You think there should be a pool for the men, including
the lawyers? . ' o

Judge Lowa. Yes. ,

Mr. Rivers. And that could be handled by having a sufficient num-
ber selected by responsible parties? :

- Judge Loxe. Yes,sir. ' .. , :

Mr. Rrvers. And that appeals should be had on all cases?

Judge Lone. And that they should have the right of appeal, upon
the advice of their qualified counsel.

- Mur. Rivers. And there should be a transcript——

Judge Lone. A transcript of the testimony——

Mr. Rivers. For all kinds of cases?

Judge Liowe. General court cases, I would say.

Mr. Rivers. General court cases?

Judge Lo~ag. Yes, sir.

Mr. Rivers. Just one other question and I am through, sir.

Judge Loxc. Mr. Stone, of Jackson, Miss., a member of the com-
mittee thinks it should be also in the summary courts. Of course, a
summary court in the Navy is like a special court in the Army. In
the Army a summary court is not a court of record, you see. There
18 no testimony :
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Mr. Rivers. You of course will have your separate recommendations
on the Navy bill.

Judge LonNe, We have i nlquu ed. somewhat about the Navy bill, and -
a representative of our committee, from the Navy, would like to a f\ppear
then and answer questions with regard to that. We tried to take the

over-all situation. However, there will be certain technical things
concerning the Navy which the representfltlve of our committee will
answer.

Mr. Rrvers. Has it been your experience or information that the
-commanding officer exercises too much control over these cases, in the
trial of these cases, or he could do it?

Judge Loxe. He could do it. I think, in the Vanderbilt report it
is indicated that a number of them very imnhly stated that they were
interested in the outcome of the cases.

Mr. Rivers. My colleague brought out yesterday a case 1nvolv1ng
alcommandmfr officer. I wonder it you have found that to be true
also
4 Judge Lone. T understand they can 1nﬁuence them, and they have

one it.

Mr. Vinson. May I ask a question there ’

In that connection—it is somewhat similar to recommendatlon \To
2—who would make the flppomtments, to remove it from the 1m-
mediate command ?

Judge Lowe. I think in time of war the mechanics could be Worked
.out dependent upon the tactical situation, where the corps commander
or even the Army commander, could be the convening authority and
appoint the court from a list of officers and enlisted men as suggested -
to say their Army judge advocate, so you get them from combat and
from different components.

Mpr. Vinson. Then, in peacetime, how would it apply?

Judge Lowe. It would then be by area commands.” You have ‘the
western command, at San I'rancisco, or the northeastern command,
and soon. It mlcrht add greatly to the' efficiency if the command could
apoint the general courts, and I am speaking of general courts now,
and go from one post to another to try cases.

Mr. Vinson. I would like to know the background of certain of
these recommendations. What led you to conclude that the services
would be better off by removing the de51gnat1on from the 1mmed1ate

“command ?

Judge Lowe. The influence, and what was considered honest influ-
ence, on members of the courts. Tt is generally understood in the
AIIHV and by Army officers that the oeneral was very much concerned
with the judgment of the court mar tial. There have been cases where
officers have been reprimanded for their judgment.

Mr. Vinson. Well, now; would that reprimand that had been re-
ceived from the commftndmg general go in the officer’s record? ‘

Judge Lowe. No, sir, that would not ¢ 2o in his 201 file.

Mr. Vinson. That is all. '

Mr. Norsrap. Along that same line, Mr. Rivers mentioned the case .
I raised yesterday. I don’t-want to go into it now as thoroughly as
I did because the committee heard me explain it yesterday. But I had
a sitnation like that occur to me, where I defended a man and our com-
manding officer, a man by the name of Col. Herbert Thatcher, a
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‘West Pointer, then called the entire court before him and reprimanded
it because we gave too light a sentence, after which he turned to me
:and said, “I don’t want any lawyers orating in my court.”

Now, that would not be covered by your recommendation No. 3. Tt
would be covered by Mr. Durham’s bill, where it says, in article 1014,
-on page 5, that:

The authority appointing a general, special, or summary court martial shall
not censure, reprimand, or admonish such court, or any member thereof, with
respect to the findings or sentence adjudged by the court, or with respect to any
.other exercise, by such court or any member thereof, or its or his judicial
responsibility. :

Now, the importance of that to me is the fact that your court con-
tinues on. This particular court continued on, after the reprimand
by Colonel Thatcher, and in my opinion it was impossible for them
to give a fair trial to any man thereafter. In a civilian court, where
your jury possibly tries this case and that is the end of it, it wouldn’t
matter so much, but in the military court, with the same court trying
a case the next day it would be impossible to give a fair trial after such
a reprimand by the commanding officer.

Now, as I say, your recommendation No. 3 would net cover such a
situation. : :

Judge Lone. I get your point on that. ‘

Mr. NorbrLap. Therefore, would you favor this provision of Mr.
Durham’s bill; which provides that: o ’
~ The authority appointing a general, special, or summary court martial shall
‘not censure, reprimand, or admonish such court, or any membar thereof, with
respect to the.findings or sentence adjudged by the court, or with respect to any
other exercise, by such court or any member thereof, of its or his judicial
responsibility? - : :

“Judge Loneg. Yes, I would, absolutely.

Mzr. Norerap. That is all. :

Mr. Anprews. Judge Long, I think your presentation is an excellent
one. I happen to be a lay member of this committee. T have always
been interested in the subject, and I think this committee will do a
wonderful job in bringing forth a bill. ' _

I might say I have been on both ends of this thing. I was once
tried by a general court martial. I wasin command of what you might
call a small unit in France. I am now on the subject of summary
courts. I had a rather unusual cook. Human understanding is the
basis of most military justice, I think. T had a sub rosa court of three
men, of which the chief cook was the presiding judge, and subversively
they tried every possible offense which would warrant a summary court
in our unit, with the result that we never had a summary court, in
the entire unit. There were some very unusual penalties meted out.

There was only one serious case which came before us and that
involved a question of cowardice. It could not be determined upon
the recommendation of the cook. T did like a lot of weak commanding
officers did, having the man transferred out with a letter to the future
commanding officer. : .

Now, the thing that interested me most in your presentation was
recommendations 2 and 3. T must admit, and I think you will agree
with me, that a true administration of military justice is much more
easily accomplishable in peacetime than in wartime, but getting back
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to the prospect, we might be in another war, which is when your
recommendations 2 and 3 would particularly apply. I have always
been impressed with the fact that the greatést single thing you can
accomplish in military justice in wartime would be to divorce so far
as possible the court from the command, in other words to divorce,
if it is a regiment, the formation of that court from the will or feeling
of the colonel, and the same thing in the division or larger units.
 Now, I would like to amplify Mr, Vinson’s questions along that line.
Supposing it was wartime and you were a regimental commander or
a division commander in some part of the world. Just how would
it work out, in your opinion, for the accomplishment of military jus-
tice, under a new proposal within which you attempt to divorce the
formation of a court from, we will say, the commander of a division
that is operating independently somewhere? How would it actually
work out in that particular situation?

Judge Loxe. There would be some obstacles where they are widely
separated, that is true, but in the Mediterranean area, for instance,
and the European theater it would have been very practicable. It
could have worked very nicely-there. - In the South Pacific, in certain
islands, it probably would have been a little difficult, but I anderstand
the Navy does it, where they take a man from one 1sland to another;
and the witnesses, to a general court. - i
~ With those obstacles in-mind, I want-to go back to the other point,
where you possibly could have a traveling general court to take carg
of it, where small units might be widely separated. However, all
in all; in any global war today, I would sdy that the greatest number
of troops would be in areas where the higher command could appoint
the courts. : SR )

Mr. Axprews. How do you feel as to whether the provisions of
the bills as written, either Mr. Elston’s bill or Mr. Durham’s bill, ac-
complishes those objectives, from a practical point of view?

Judge Lowe. T don’t know, when you take specifically the provisions
of the bills. ‘ . _ ‘

Mr. Axprews. It comes right down to your recommendations 2
and 3. o *

Judge Lowe. I believe, if their bills were to include those sugges-
tions, that it is practicable. It could be done.

Mr. Axprews. That is all. ‘ ' '
- "Mr. Euston. Might T ask you, Judge: You believe, under existing

law, it is possible for a court to act without some influence on the
part of the commanding officer? Whether that is incurred directly
or indirectly, consciously or unconsciously, the court does feel that
since the commanding officer in the first instance brings the charges
perhaps the courts ought to give some consideration to his wishes in
the matter. ,

Judge Lowe. Yes; I believe that is true, sir.

Mr. Erston. And has it been your experience that courts martial
generally have been to a certain extent influenced by commanding
officers? .

Judge Long. Well, I know my general never said anything to me
at any time, but there was a feeling among. the members of the court -
that he was interested in the outcome of the case.

Mr. Evston. And the court, perhaps unconsciously, wanted to know
what his viewpoint was before passing sentence.
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~Judge Lowne. I have even had officers ask,

Mr. AnprEws. If the gentleman will yield—it probably went back
to. the personality of the commanding officer. He might influence
them, without knowing it one way or the other.

Mr. Jounson of California. Also, wouldn’t they like to render a
decision that they thought would please him?

Judge Lone. That is “human nature.

Mr. Kizpay. Will the gentleman yield? Of course, after they have
decided the case, it goes back to the same man for his approval :
doesn’t it?

Judge Lone. Well, his staff judge advocate is the one that actually
does it. Techmcally it does; yes, sir. ‘

Mr. Kmpay. It comes back for his signature, and in his approvql
he can say some very caustic things about the court, if he wants to,
and he frequently does, telling them he feels it is trrossly inadequate,
or anything he wants to. And then they have to go on serving under-
him,

Judge Lowe. That is right. And oftentlmes the commanding
oenerﬂ will call the staff judge advocate and just ride him for some
conduct of the court.

Mr. Eisron. Don’t you feel that even in a special court- marual
case there should be an appeal? -

Judge Lone. Yes, sir; I'do. =~~~

Mr. Evstow. Even thouoh it does not involve a bad- conduct
discharge. -

J udge Long. But it ‘ifivolves 6 months’ punlshment which is an
important consideration, and I think he should have an appeal.

Mr. Ersrox. Yes. In'the civil court, he may be fined only $10, but
he can take his case up to the Supréme "Court of the United States it
it involves a constitutional question.

‘Judge Lonae. That is right. ' -

* Myr. Evston. After all, his Army record is a very lmportant thing
to him and the sentence of even a special court might have an adverse
effect oi his future life. So don’t ‘you think, as a matter of rwht
the decision of a special” court should be appe‘tlable2

Judge Lowne. I do.

Mr. NorsLap. May T ask a question along that line?

Mr. Eiston. Yes, sir:

Mr. Noksrap. Isn’t it a fact; Judge Long, that there is a complete
record kept of your general court martial, whereas in the special the

only record you have is a statement’ made by the judge advocate,
which he draws up himself, of what oceurred during the case, which
is'just a very general narratlve statement and that is all there is to
be reviewed.

- Now, I am wondering 1f it Wouldn’t be better to make the special
courts a matter of record that is, to have that asa court of record
then we would have a real review power

Judge Loxe. We have suggested’ that.

- Mr, “Norerap. You have suggested that?

J udge Lone. In other words, that the general courts have—we: dis-
cussed it, in here, I"believe—that a record be made of special courts.
[Examlnes d()cument 1 Weémaynot have 1ncluded it here but anywa,y
that is how the commlttee feels
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Mr. Norsrap. There could be no review, the way special courts are-
held nowadays.
Judge Lone. That is right.
Mr. Viwvson. You think there should be an appeal from all special
court decisions?
Judge Lowa. 1 think he should have the 11ght of appeal, sir.
Mr. Vinson. Notwithstanding the fact that dishonorable discharge
is not involved.
Judge Lo~g. That is right.
Mzr. Vinson. Then Why wouldn’t you clog up the appeal board to
such an extent it would be physically 1mp0351ble for them to properly
review the cases? We have limitations on the right of appeal in civil
courts. Why shouldn’t the same principle adhere in mlllmry justice?
‘Now, I grant you that where dishonorable discharge has been im-
posed in the sentence it is proper that it shouid be reviewed; but
. where that is not involved, I can’t see where there would be any mis-
carriage of justice, in denylng the right of an appeal. You don’t
have the right of appeal in all misdemeanor cases and the punishment

“of a special court is similar to punlsment for a misdemeanor, being
limited to six months.

- Judge Loxg. In our State, we do have the ught of appeal on

mlsdemeanors wheére the punishment involves time in jail. '

- Mr. Evston. We do in the State of Ohio, and I know in other States

too -
Judge Lone. I think they should have the right of appefml Fr ankly,
[ don’t think it would be exercised in very many cases.

Mr. Vinson. I am very much interested in one of the cases you made
and that is concerning the defense counsel. From my years of experi-
ence with courts martial, I have come to the conclusion that the defense
oftentimes do not have quallﬁed men to represent them. Is there any
way in which you can insure the accused that he is going to have the
benefit of the best legal talent assigned to his division, so as to make
them available to him?

Judge Lowg. I think it should be required that the Judge Advocate S.
Department be' authorized to build up a pool of qualified defense
- counsel, if the man does not elect his own counsel, and if he is put in
the stockade or is under arrest he should be lmmedntely asked, “Do
you have an attorney? Do you want to select your-own counsel? If
not, one will be designated for you,” In that way the defense counsel
would be present with the accused at the tlme the 1nvest10at1ng oiﬁcel
was 1nterrogat1ng the witnesses.

- It is an idle gesture to say to the werage enhsted man a boy who is
in trouble, that “You have a right to ask questions.” They don’t
know how to ask them, in the first place, and they are too scared to
ask them. So, they don’t ask them. It is a right they have which is
not exercised. But if a defense counsel was there at the time the in--
vestigating officer was making 'his report, he could carry on from
there, when the witnesses were being interrogated.

Mr. Vinson: May I ask another questmn? After an inquiry has
been made by the officer detailed to assemble all the facts, the bill be-
fore us requires that he must have a hearin gkwmhm a Teasonable:
time, approximately 8 days. Now, do you think that he should have
what is equivalent in common law to the right of'a commltment trial,.
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to ascertain all the facts, ‘before he has a hearing before the special
court or the general court?

Judge LoNG. Yes, I think he is entitled to that. .

Mr. VINSON In common law, I think you have to go before a mag-
istrate within 24 hours and the prosecutor has to disclose the gr ounds
upon which he is asking that he be held, and to make out a prima facie
case. Now,in a 01eat many instances that have come to my attention,
the accused has been arrested and kept in the brig or in the guardhouse
or other confinement for at least 30 to 60 days before they were brought
before a special court or a general court. Don’t you think something
should be done to accord him a more speedy trial, than has happened
in the past ?

Judge Long. Yes, sn, I do. - It has been the experience of some
that they served more time awaiting trial than they received by the
court at the trial. There is nothlng you can do about that.

Mr. Crason.. Mr. Chairman

‘Mr. Erston. Mr. Clason. '

Mr. Crason. I was going to ask a questlon along the same line,
because I have been troubled in receiving letters from relatives of
young soldiers and sailors, 18 and 19 years of age, who have Ieported
that their son has been tried and found guilty and that on the advice
of his counsel, who usually would. be some second lieutenant or perhaps
a lieutenant, junior grade, in the Navy, whatever his rank may be,. he
puts in no defense. Then they go to great trouble to write me four or
five ‘pages indicating what were the facts in the case and indicating
that at least the evidence ought to have been presented to the court,
in-order that the court mlght have had those circumstances in mind
and yet they never were presented.. How would you guard against a
man not belng given proper con51derat10n by the court, through the
failure of his own counsel?

“Judge Loxe. By qualified defense LOllnSel, sir, us we have sugvested
Many of the defense counsel were not qualified defense counsel.

Mr. CrasoN. For instance, I know one family hired a lawyer back
home to check on certain facts for a defendant tried right here in
Washington not long ago, who unearthed the fact that the sailor had
had three aunts and one great-aunt in insane hospitals in Massa-
chusetts, two of whom had died in such institutions, yet this officer who
was defendmo the case did not offer that evidence before the court
and ‘the only reason I could learn for it was because some medical
officer had said that the man could distinguish between rlght and
wrong. Yet the nature of the case was such—involving A. W., O. L
falsification of records, and so forth—as to indicate that ‘the man’s
mind may have been in some way abnormal.” Therefore, this was, as-
I thought, evidence that should at least have been presented, even. if
the court gave no consideration to it.

I cannot help feeling in this case, also, that Mr Vmson mentloned
where the man was held for weeks before trlal—-—

Judge Lonec. Yes, sir.

Mr.. Crason. He will get, ultnna,tely when the dust all settles a
long: sentence, perhaps, and never have had a chance to present hls
case, due to the failure of proper consideration being given him. -

Judge Lowng. I think you are absolutely correct, sir. There were a
lot, of cases where the proper safeguards were not thrown around, as
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to boys where there was an emotional instability. They went no
further than a certain extent, where the psychiatrist said, “You are
not crazy; you know the difference between right and wrong”—yet
if you knew the boy’s entire background there might be something
- there in mitigation. The facts of the case you mentioned would point
to anyone who has had experience in that type of situation that there
is certainly something there in litigation.

Mr. Crason. The lawyer at home went to all the trouble of getting
the hospital record to send them forward, and then they don’t use
them

Judge Loxe. They should be considered.

Mr. Crason. It leaves the family feel that the boy has been done an
injustice.

Mr. Kizpay. Mr. Chanman——

Mzr. Erston. Mr. Kilday.

Mr. Kirpay. Judge, under existing law, when the sentence of a
general court. martial has been fully ezxecuted there is no power within
the Army to set it aside. ‘

. Judge Lowe. I have been told two different things. I have been
told they can, after it has been executed. Then, again, I was told
there was no power, except a congressional act, to 1esto1e him.

.Mr. Kupay. Or by Executive clemency

Judge Loxe. Or by Executive clemency. '

" Mr. Krmpay. Once the full sentence has been carried out then there
is no power left to revise or correct it. This bill contains provision for
a new trial within 1 year after final dlspos1t10n of the case upon 1n1tlal
review.

Judge Lone. Yes, sir.

Mr. Kimpay. Or within 1 year after the termination of the war, as to
offenses committed in World War II. I assume you endor se that
provision ? _

- Judge Long. We endorse that. We endor se the bill as a whole.

‘Mr. Kmpay. In that connection, of course in the GI bill of rights
we set up boards, in these separate departments, for the review of: bad-
conduct discharges which were not as the result of sentence of a general
court martial. Tn those proceedings, I understand a very hmh per-
centage of the cases reviewed by those boards have been rever sed and
the person given an honorably discharge,

‘Now, I don’t know how much comes w1th1n the purview of this bill,
but the entire system of the issuance of bad-conduct discharges ad’
ministratively is, to my mind, closely entwined with this bill because
that bad-conduct discharge C‘llI‘leS with it practically all of the for-
feitures which a dlshonorable discharge carries, especially as to vet-
erans’ benefits under the GI bill of 110hts civil-service employment
preference, and what not.

Now, did your committee go into tlnt place which 15, while hot
strlctly, perhaps, a part of the administration of justice within the
armed services?

. Judge Loxe. We dldn’t go into it paltlculally We were thinking
‘about the future structure, more than what is now being done. 1 think
I can, however, speak for ‘the committee, in saying: that we feel, in our
bad-conduct dlSCh‘lI ges—I don’t know how niany there are, thele must
be thousands of them
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Mr. Kizpay. Many thousands.

Judge Lona. There is a great injustice. For instance, in San Fran-
cisco a few days ago, there at the War Memorial Blllldlllﬂ‘ I was shown
a record of a bad-conduct discharge. Here was a boy, 20 years of age,
given a bad-conduct discharge. I said, “What did he do? He got
drunk. What else did he do? He cussed an officer out.” Now, he
has a bad-conduct discharge. Every place he goes he will be con-
fronted with that bad- conduct discharg ge: “I am sorry, we don’t have -
a job for you; there are too many boys that we can put on with honor-
able discharges.” Now, that boy will go through life, in his search for
employment as well as in his other activities, at a distinct dlsmdvantacre
because he carries that bad-conduct discharge.

Mr. Kwpay. He practically has the forfeitures of a man who has
been convicted of a felony, when you come right down to it.

Judge Lowe. That is right.

Mr. Krpay. He doesn’t have all the rights of a citizen. Now, do you
have any recommendations for that?

" Judge Lone. I think that there should be machinery set up where
they could be repeatedly reviewed. When you get thousands upon
thousands of such cases, you are tearing right into the social structures .
of these boys going through life.

Mr. Kioay. This will provide review on cases of general court-
martial sentence where they have not had it in the past but thinking
of the future, would you agree—I understand that the Army violently
disagrees with this, but I am just wondering what your attitude will
be—that a man who serves in the Army would receive an honorable
discharge unless another discharge is issued in accordanc with the
sentence of a general court martial.

Judge Loxg. If 1 understand your question, there would be an
honorable discharge and any other discharge would be——

Mr. Kipay. By sentence of a general court martial.

Judge Long. Of a general court.

Mr. Kipay. Yes.

Judge Lowa. Of course, speaking without giving it much thought,
I would be inclined to go along with you on it, but I want to reserve
further study.

Mr. Kmpay. I was wondering if your committee had glven it
detailed consideration.

Judge Lowa. No.

Mr. Vinson. In other words, every man would get an honorable
discharge, unless he were convicted.

Mr. Kupay. Yes; for instance, he may have had two left feet or
have been a moral pervert You can tell from his dischar ge of what
he may have been guilty within those two extremes.

Judge Lowne. It has a lot of merit.

Mr. Erstox. Mr. Winstead, or Mr. Durham, have you any quest10ns9

Mr. WinstEAD. No,

‘Mr. Durmam. No, Mr, Chairman.

Mr. Erston. Mr. Stone, have you anything to 1dd to Judge Long’s
statement ¢

Mr. Srone. Except in regard to the Navy. The committee was of
the opinion, in regard to the Navy, that the deck court should be
abolished and the captain’s mast should be expanded. One of the
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objections has been that this matter of discipline and punishment
was fundamental, and we felt that command could be given all the
authority necessary to punish in captain’s mast, just abolishing the
deck court as such and conferring this authority on the captain’s
mast. The captain’s mast as such is not considered a court martial.
We thought, by doing this, it would insure discipline within the
command and still, at the same time, if the safeguards that Judge
Long has spoken of in regard to the Army and courts martial gen-
erally were thrown around a man who was tried by a summary court
and a general court he would be afforded greater protection.

Mr. Euston. Thank you Judge Long and Mr. Stone for coming
here. Your testimony gas been very helpful to the committee.

Judge Loxa. May I thank you, gentlemen, in behalf of the Veter-
ans of Foreign Wars for the privilege of coming here this morning.

Mr. Evston. Mr, Spiegelberg, will you state your full name, please,
and indicate what organization you represent?

Mr. SeirerLErg. George A. Spiegelberg, New York County Law-
yers Association, of New York, N. Y.

Mr. Eiston. Is that the New York County Bar Association?

Mr. Srizeererre. Well, its correct name, sir, is the New York
County Lawyers Association. There are two chief legal associations
in New York. One is the City Bar Association and the other is the
New York County Lawyers Association. The former is the elder
and the latter is the larger of the two associations. The New York
County Lawyers Association represents 6,750 lawyers and it is the
second largest bar association in the United States.

Mr. Evston. Do you have a prepared statement ?

Mr. Speirerrserg. 1 have no prepared statement. But I have sub-
mitted to the committee a report, which was unanimously adopted by
the New York County Lawyers Association, which I believe is before
the committee. -

Mr. Euston. We shall be glad to make that a part of the record. -

I take it you don’t care to read the statement, if we make it a .part
of the record. - :

Mr. Sereerisrre. No, I do not, sir.

(The report is as follows:)

MarcH 20, 1947.
To New York County Lawyers Association:

By letter dated December 13, 1946, the undersigned were appointed a special
committee on military justice and now make this interim report:

The Secretary of War on the nomination of the American Bar Association
established an advisory committee on military justice on March 25, 1946,
under the chairmanship of Dean Arthur T. Vanderbilt, of Newark. It was
asked to study the possibilties of improving the administration of military
justice in the light of the Army’s experience in World War II. It fited its
report on the same day that your committee was organized, and the War
Department announced its position on Fehruary 20, 1947.

In the meantime and on January 21 of this year, your committee had
written the Secretary of War whose reply informed the conunittee that the
views of the committee would have to be submitted to the War Department
immediately, in order to receive consideration. As time did not allow your
committee to formulate its views, present them to the association for approval
and submit the views of the latter to the War Departinent, we have been
unable in any way to attempt to influence the War Department action with
respect to specific recommendations for improving the administration of military
justice.
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Before presenting the views of your committee, which is composed entirely
of veterans of this war, three of whom have had extensive experience with the
detailed operation of the existing courts-martial system, we believe it in order
to present certain aspects of the problem of military justice which, as American
citizens and former soldiers, we believe to be irrefutable: ’

Attempt is sometimes made to justify abuses in the system of military justice
on the ground that they are necessary to enforce discipline. Our experience in-
dicates that the function of discipline is, in the main, achieved when a charge has
been, referred for trial; that from that point on command interference except to
exercise clemency, serves neither discipline nor justice.

In foreign theaters in time of actual war, there may be some justification for
utilizing a legal system for the enforcement of discipline at the sacrifice of jus-
tice, although we believe a system may readily be devised to assure Justice even
under those conditions. In time of peace, we cannot tolerate the perversion.

Let us put the matter bluntly. Though we deny the validity of the posmon it
may be argued that there is justification for the wrongful execution or imprison-
went of 100 or even 500 Amerieans if the result achieves discipline that will save
a thousand or 5,000 on the battlefield. We do not believe that in time of peace
wrongful imprisonment of a single individual, if avoidable, can be justified. Ad-
mitting for the sake of argument that justification may be found for the faults
of the ex1st1ng system in time of war, no justification can be found for their ex-
istence in peacetime in a country that since its founding 180 years ago has been
at peace except for 20 years.

We are now in the threshold either of universal military training or of the
mwaintenance of a professional army at least five times larger than that main-
tained before the last war. The future Army no-matter how it may be raised will
be composed of the physically fit youth of the country. The first contact with
any judicial system for the overwhelming majority of these young men will be
their experience with the administration of military justice. We believe that it
is our duty, so far as lies within our power, to see that the system to which they
are exposed is reasonably designed to achieve justice. The system now in effect,
together with the changes recommended by the War Department, cannot guaran-
tee the result desired.

Anyone reading the Articles of War or the Manual of Courts Martial will be
impressed by the apparent fairness of those instruments of military law. What
counts, however, is the practical use to which those instruments may be put and
experience has demonstrated that in practice they are capable of grave abuse.
If we do not correct the abuses which have been brought to light, we are derelict
in our duty and rewriting the rules without affecting the basic vice of the system
will do us little, if any, good. An illustration, though itself unimportant, will
point the issne. The report of the Secretary of War states:

“Appropriate War Department orders will issue requiring the selection of sum-
mary courts martial from captains or officers of field grade when available and
requiring that selection of inexperienced officers be avoided.”

Thqse who have had experience will at once recognize that'in the military serv-
ice the words. “when available” completely negative the requirement of affirma-
tive action if one desires to avoid the issue raised by the order.

The basic fault of the proposed remedies lies in the fact that they redecorate
the surface but leave the ailing heart untouched. 1t is essential to the achieve-
ment of justice that the appointment of judge, jury, and appellate court should
not be merged in the same command that appoints the prosecutor nor should
they all be appointed by the same authority. Under the existing system and under
that proposed by the, War Department the appointment of those who are to
perform these four diverse functions is vested in the command authority in
which is also vested the future career of the officers selected by command to
discharge these vital judicial functions. In theory, it is too much to hope that
command will not bend the views of its subordinates to meet its desires of the
moment. In practice, there have been and are now such occasions and there will
continue to be such occasions under the system proposed by the War Depart-
ment which has elided from its advisory committee’s report all suggestion of
the separation of judicial power from the chain of command.

The Vanderbilt committee, according to our information, does not contain
among its members any veteran of World War II. They treated the problem
assigned them as experienced American lawyers and citizens. They made sgix
specific recommendations which cover seven pages of their report. Of these six
recommendations which cover seven pages of their report, “The Checklng of
Command Control” was recognized by them as the one outstanding vice in the
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existing system, was dealt with first and covers four of the seven pages utilized
by them in recommending specific changes in the existing system.

Some of us who have had first-hand experience with the system believe that
the checking of command control should go further than is recommended by
the Vanderbilt report. We all agree that less will not suffice. According to a
press release of the Secretary of War, the War Department, in disregard of the
recommendations of its own committee, opposes any effective check on command
control. We believe that it is the duty of every American interested in the future
welfare of this country to use every legitimate effort to insure that the Congress
will in times of peace require the minimum separate of powers advocated by the
Vanderbilt committee.

We submit :

1. That when command has referred a charge for trial the disciplinary function
of command has been achieved. From that point on the  prosecution and the
administration of punishment should be a matter for justice, not discipline.

2. That, in order that justice may be swift, command should have the right
to control the prosecution and to name the trial judge advocate.

3. That command as a disciplinary function should have. the right “to miti-
gates, suspend, or set aside” a sentence.

4. That if command is permitted to go beyond this, reform of the existing
system will be reform in name only.

What has been said so far is an endorsement of the Vanderbilt report on the
negative side. In order that the desired result be achieved, we find ourselves
in accord with the Vanderbilt report which would require:

1. That defense counsel must be a lawyer and where available a member of
the Judge Advocate General’s Department.

2. That the law member of the court shall be a member of the Judge Advocate
General’s Department and be actually present throughout the trial.

3. That the final review of all general courts-martial cases should be by the
Judge Advocate General’s Department, which should have the power “to review
every case as to the weight of evidence, to pass upon the legal sufficiency of the
record, and to mitigate or set aside the sentences and to order a new trial.”

4, We believe that the members of the Judge Advocate General’s Department
“should be governed as to promotions, efficiency reports, and specific-duty assign-
ments by the Judge Advocate General’s Depaltment and not by the command
officer of the organization in which they may be serving.”

There are other sections of the Vanderbilt report, of the recommendations of
the Secretary of War, and of the present system of military justice which will
undoubtedly need comment and clarification. We do not make them here because
we believe that the keystone of the entire structure is the matter we have dealt
with. If command control of military justice is checked, the other reforms be-
come of minor importance. If it is not checked, whatever other reforms may
follow will be insignificant.

We therefore respectfully move that this association adopt a resolution which
shall provide :

v (@) Continuation of the existence of ‘its special committee on military justice.

(b) That the association adopt this report as expressing the views of the
association, and

(¢) That the committee be authorized to present the views of the association
to the Congress of the United States, its appropriate committees, and the War
Department, and that it be further authorized to cooperate with other interested
bodles in presenting the views of the association so that those views may become
thé military law of the land.

Respéctfully submitted.

COMMITTEE ON MILITARY JUSTICE,
Lovurs C. FIELAND,
JoEN M. MURTAGH,
SIDNEY A. WOL¥FF,
InzER B. WYATT,
BV GEORGE A. SPIFGETBFRG
Chairman.

The above report was unanimously adopted by the association at a stated meet-
ing held March 20, 1947.
Mr. Erston. Now, we would like to know whether or not you have

given some study to the bills pending before us this morning, par-
ticularly H. R. 2575 and H. R. 576.
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Mr. SrirceLBERG. We have studied with some care H. R. 2575, but
have not seen the other bill to which the chairman refers. T
Now, the remarks which I want to make this morning are addressed
entirely to what the committee and the association believes to be
omissions in H. R. 2575, and not criticism of what is contained in it.
Mr. Eusron. All right; we will be glad to have you point those
out to us.

STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN, COMMITTEE
ON MILITARY JUSTICE, NEW YORK COUNTY LAWYERS ASSOCIA-
TION :

Mr. SpreceLBERG. To be as brief as possible, our association believes
that the keystone of military justice, as distinguished from military
discipline, 1s checking of command control.

I would like briefly to refer to those authorities that have spoken
on that subject in recent years, and I start with the findings or recom-
mendations of the predecessor of this committee, being the Military
Affairs Committee recommendations published in 1946, 1n which, con-
cerning this subject, the committee said that—

Proyjsion should be made for Judge Advocate General jurisdictions to be.
set up throughout the Army independent of the immediate commands in. which
cases arise. '

Mr. Erston. I may say to you that that report will be made a part
of the record in this case, and I would point out to you that the other
bill to which I referred, H. R. 576, does carry into effect the recom-
mendation of the committee of the previous Congress to which you
refer. Isthat not correct, Mr. Durham?

Mr. Duruam. That is correct.

Mr. SereceLBEre. Well, we are delighted to hear that.

Mr. Erston. Mr. Durham introduced H. R. 576 and served on that
committee.

Mr. SpieceLBERG. Yes,

"To proceed with the history, this committee is of course entirely
familiar with the report of the War Department’s Advisory Commit-
tee on Military Justice, which is commonly known as the Vanderbilt
committee. Thatcommittee made six specific recommendations, which
T am sure are familiar to this committee, and of the six the first one,
which was entitled “Checking Command Control,” consumed four
and a half of the seven pages of specific recommendations.

They said, and I beg leave to read just one paragraph, because I
think the argument that they set forth is unanswerable: '

We have no fear that this arrangement— .
referring to separation of the duties of military justice from com-
mand— .
will impart proper authority or influence of the commander. The absolute right
to refer the charge for speedy trial and to control the prosecution will satisfy
the demands of discipline. Further than that, the command should not go.

Mr, JounsoN of California. Wasn’t every other recommendation
but this one accepted by the Army? -

Mr. SeieceLBErG. That is correct. ) ) )

Mr. Jounson of California. But they omitted this one, that you
consider the most important? -
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Mr. SeiecLeeerc. They not only omitted it, sir; they affirmatively
rejected it, in Judge Patterson’s report, which was issued on the 20th
of February of this year. The material to which I refer can be found
on pages 6 and 7 of the press release of the War Department, which
was released on rebruary 20, and on that siubject the reason, if it can

be called that, given by the War Department is perhaps worth refer-
ring to very briefly. It said:

The committee recommended that general and special courts martial—
and the committee, by the way, is the Vanderbilt committee—

be appointed by the judge advocate or his delagees who would act as reviewing
authorities independently of the normal command authority. This recommenda-
tion was disapproved for the reason that it was believed that the end of military
justice would be more effectively accomplished if appointment of the courts and
initial review of the cases were left in the officers exercising command.

And that is all that the War Department has to say on the subject.

Now, obviously, that is their conclusion, but we have great difficulty
in following the reason behind that conclusion.
. Our committee, T may say, was composed of five veterans of this
war. Three of those committee members were engaged exclusively
during the war in the conduct of courts martial as members of the
Judge Advocate General’s Department. I was not so engaged during
the war, but because of the fact probably that I am a lawyer by pro-
fession I sat as trial law member on one court martial, so my direct
experience is very limited—not that, however, of my fellow commit-
teemen. ) .

Now, again on the subject of separation of powers, I would like to
call the attention of the committee to the fact that our British friends,
who certainly are known for striet discipline, in the most recent re-
port on the subject, which was issued during the last war and is en-
titled “Report of the Army and Air Force Courts Martial Committee,”
made just one specific recommendation, and I would like to take a
moment of the committee’s time to read that recommendation, The
committee said:

The constitution and functions of the Judge Advocate General’s office must
next be considered. It is a widespread belief, and we had it repeated before us
again and again in memoranda and in evidence, that the persons who prepare
cases for prosecution and act as prosecutors before courts martial are often the
agents of the Judge Advocate General, who takes the place of a court of appeals
in that he advises the Secretary of State and the Army Council upon matters of
law. The argument proceeds: What is the use of a court of appeal which itself
prepared and/or conducted the prosecution? In fact, this idea is totally falla-
cious, though it has undoubtedly been fostered by misleading expressions in the
King’'s Regulations and the fact that in cases where legally qualified persons
take part in prosecution prior to and at courts martial, they usually belong to a
department which is part of the Judge Advocate General’s establishment.

The present constitution of the Judge Advocate General's office provides for
two entirely separate departments:

The military and Air Force department, consisting of serving officers with legal
qualifications, whose duties consist, so far as courts martial are concerned, with
the preparation of cases before trial, and the supplying where necessary of officers
to conduct prosecutions.

The Judge Advocate General's office proper, the staff of which consists of civil
servants who are drawn from the ranks of practicing members of the bar and
whose functions in relation to courts martial are confined to reviewing, proceed-
ings after trial and supplying judge advocates to act at the trial. It is an abso-
lute rule that no one who has acted as judge advocate in any case takes part in
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its review. The present establishment provides the Judge Advocate General, one
deputy Judge Advocate General, two deputy judge advocates, and a legal assist-
apt and registrar. In practice, any case under review which presents any real
difficulty is reviewed ultimately by the Judge Advocate General himself.

It is obvious from the above that the responsibilities of the Judge Advocate
General are very heavy, and in our opinion it is of the utmost importance, not
only that his position should in fact be one of absolute independence, as in prac-
tice we are satisfied it always has been, but also that the public should not be
under the apprehension that the Judge Advocate General is in any real sense a
subordinate official of the War Office or Air Ministry. The great importance of
avoiding public misunderstanding in this matter has also led us to recommend
the complete separation of the military and Air Force departments from even the
nominal control of the Judge Advocate General. These considerations have led
your committee to make the following recommendations—
and I want to emphasize that these were the only recommendations
made by this board—

That the Judge Advocate General should be appointed on the recommendation
of, and be responsible to, some minister other than the Secretary of State for
War or Air. .

That the functions exercised by the military and Air Force department of
the Judge Advocate General’s office in connection with the conduct of prosecu-
tions or any advice relating thereto, or any matter preliminary to trial, should be
transferred to an independent directorate with a separate head (who might be
termed Director of Military and Air Force Legal Services) who should have an
adequate staff and a separate office, and would_be responsible to the Adjutant
General and air member for personnel respectively. It would be a matter for
the consideration of the Ariny Council and Air Council whether there should be
a combined directorate or a separate directorate for War and Air.

Now, I emphasize that to this-committee hecause of known care
with which the British services have always enforced discipline and
in view of the fact that the only recommendation that this committee,
this Army and Navy committee, made was for a separation of the
judicial functions from command, T think it is of importance to this
committee.

Now, in our system, as the committee knows, the commanding officer
in fact controls the court martial. The report which has been sub-
mitted before you emphasizes the fact that the keystone of the struec-
ture of military justice is separation of the courts martial procedure
and review from command, retaining in command those things which
command needs to enforce discipline. T

Now, what are they? It seems to me that command must and
should refer the charges and that in addition, in order to insure a
speedy trial, command should appoint the trial judge advocate and
that after the court has rendered its verdict as a matter of discipline,
and should be permitted to reduce or mitigate the sentence. Beyond
that, it seems to me that there can be no justification, if we really
are to have a system of military justice, for any further interference
by command. N v

Mr. EvstoN. Are you referring to both general and special.courts
martial ? ’ ) _
. Mr. SemrerrBere. I am referring specifically, sir, to general courts

~martial.

Mr. Vinson. Restate your position.

Mr. SeiegrrBere. That command should have the function of re-
ferring the charges?

Mr. Vinson. That is right.

Mr. SeirerrBerc. That it should have, in order to insure a speedy
trial, the right to appoint the trial judge advocate, and that after the
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verdict of the court it should have as a matter of discipline the right
to mitigate or suspend the sentence. .

Mr. Vinson. That relates to discipline.

Mr. SeiegeLsere. And that relates to discipline. Beyond that,
command should not go, and that in the choice of the court the judge
advocate general should select the court from lists prepared by com-

-manders, and the appeal should be in a line independent from com-
mand to the judge advocate general and ultimately, in cases of

. sufficient importance, as provided by the proposed bill, to the Presi-
dent or the board appointed by him.

Mr. Evston. From what source would defense counsel come?

Mr. SeizcerLBERG. The defense counsel would come from the judge
advocate general’s office and would have to be a judge advocate or
possibly, as provided in the proposed bill, a trained lawyer.

My, Kmpay. Mr. Chairman——

Mr. Euston. Mr. Kilday.

Mr, Kizoay. Who would appoint the court ?

Mr. Seizeereere. The court would be appointed by the judge advo-
cate from a list prepared, and I think the gentleman who spoke before
me suggested, in times of peace from the area and in times of war
from the theater or smaller component.

Mr. Kiwpay. When you say the judge advocate general, do you
means the Judge Advocate General of the Army or within the divi-
sion——

Mr. SeieceLBERG. Of the area, sir.

Mr. Kmwpay. Of the area.

Mzr. SeireereEre. He would be free to select, and in our opinion
should select, from officers of commands other than those involved
in the referral of the charges.

Mr. Kiupay. The thing I am trying to get clear is: Would this be
the judge advocate who is on the staff of command ¢

Mr. SprecerBEre. No, sir.

Mr. Kirpay. How would you arrange that?

Mr. SeieeereeRG. It would be from the area judge advocate general.

Mr. Kirpay. You are talking in time of peace now.

Mr. SeirerLBERG. Peace. :

Mr. Kizpay. He would be, then, the Army judge advocate?

Mr. Spizceieere.. That is right.

Mr. Krpay. The charges would be preferred by whom, then ¢

Mr. Seieerisere. The charges would be preferred by the command-
in%lofﬁcer.

r. Kitoay. All right; who is serving under the same man that the
judge advocate is serving.

Mr. SpiEgELBERG. Y.ou mean ultimately——

Mr. Kmpay. The point I am getting at is: Do you have a separate
authority of appointing the court under your proposal, or is it an-
other staff officer of the same command who is appointing the court?

Mr. SeieceLBerG. 1 think I see your point. It is true that the lines
would converge in Washington; that is, both the Judge Advocate
General and the commander of the ground forces would be under the
Chief of Staff, so your line would converge here.

Mzr. Xipay. No further down the line than here.
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Mr. SeieceLBere. No further down the line than here. In other
words, the question of the Judge Advocate General’s staff would be a
group separate from command channels. They would be attached to
command, but not assigned to it, and for promotion and efficiency
reports they would look to the J udge Advocate General and not to
the commanding officer.

Mr. VinsoN. In other words, you would establish in the Army area
a judge advocate set-up that would be-independent of the Army area?

Mr. Srizeereere. Independent for purposes of command, yes, sir.

Mr. Vinsox. That is right.

Mr. Chairman, right in that connection, let us apply it. How
would it actually be apphch Give an illustration.

Mr. SereeeLBerG. In time of peace or time of war, sir?

Mr. Vinson. In time of peace.

Mr. SeireeLBERG. In time of peace, let us say in the Second Army
Command, which includes New York

Mr. Kirpay. The Second Ar my Command.

Mr. SpieeeLBerG. In the Second Army Command, as it is now, a
commanding officer would refer a particular case for frial. He would
then appoint, perhaps through his staff judge advocate, the trial
judge advocate, because that is his function. The Judge Advocate
General’s Department in the area would be notified and would con-
vene a court and appoint defense counsel, unless of course the de-
fendant desired counsel of his own choosino Then the procedure
would be exactly as it is now, from that pomt on. I don’t think,
with the possible exception of those islands in the South Pamﬁc,
that this committee mentioned earlier in the morning, there is any
practical difficulty to the plan. It certainly was the experience of
our committee during this past war that interference by command
in the administration of military justice was not occasioned.

Now, I am not suggesting that there is anything sinister about that
but it is human for an individual to carry out the ideas which he be-
lieves to be good and commanding officers necessarily influence the
courts which they appoint from their command and whose future is
entirely in the hands of the commanding officer.

Mzr. Vinson. In other words, you are drawing a line of demarcation
between military justice and military d1s01p11ne

Mr. SeieerrBERG. 1 am trying to, sir.

Mr. Vinson. That is right. Military dlselphne is still confined and
governed by the commanding officer.

Mr. SeieceLBERG. And should be.

Mr. Vinson. And should be.

Mr. SpircELBERG. Yes.

Mr. Vinson. And military ]ustlce by the Judge Advocate General’s
Department.

Mr. SeizeELBERG. I think that is the only place where we can look
for it in the Army, sir.

Mr. Vinsown. That is all,

Mr, Erston. Do I understand you want this p1ocedure to apply to
both general and special courts martial ?

Mpr. SeieeerBERG. Noj; general courts martial.

~Mr. ELSTON How would you handle special courts martial?




1970

Mr. SpreeerBERG. I want to defend this, sir. I think it would have
to apply to special, if you put it in with general. I mean, I don’
think we should have two systems. When you get to summary court,
I exclude that. .

Mr. Evston. Well, of course; but special courts martial can grant a
bad-conduct discharge, which is a serious sentence.

Mzr. Seiegersere. That is right, and falls into the same classifica-
tion as general courts martial, though I directed my attention to gen-
eral courts martial this morning because of the greater importance
of the question to the man brought before such a court.

Mzr. Vinson. That is right.

Mr. Erston. But you think they should both be included ?

Mr. SpregrerBERe. Undoubtedly, sir. v :

Mr. Norerap. Under your suggestion, would the Judge Advocate
General’s Department be part of the War Department or would you
follow the British plan and make it separate, answerable only to the
President or something of that nature? :

Mr. Sriecersere. Well, as a matter of theory, sir, I would very
much like to see it separate, but, frankly, as a practical matter I don’t
know how that can be done now. '

Mr. Crason. Mr. Chairman, wouldn’t this require a large expansion
in the Judge Advocate General’s Department ¢

Mr. SeieceLBERG. It would, sir.

"Mr. Crason. You think it would be well worth while?
-Mr. Seiecersrre. I certainly do.

Mr. Crason. And it would require a separate promotion list. In-
sofar as these trial officers are concerned, you feel they should be
younger men or not? .

Mr. SeizcrLBERG. Are you speaking of the court?

Mr. Cuason. Of the courts and those who are going to act as
counsel. oo

Mr. SpieceLBERG. The only way I can answer that question is to say
I think ability is more important than age. I have seen young officers
who have great ability and not much rank and some officers who have
substantial rank but not equivalent ability. -

Mr. Crasox. Now, if a man has a lot of ability, would you assign
him to Judge Advocate General’s Department or would you think
that he would be likely to be a very successful commanding officer ¢

Mr. SpizeeLBERG. You mean on the question of the two lines?

Mr. Crason. Yes.

Mr. SereceLBrre. I assume that the Judge Advocate General’s
Department would be pretty well staffed with men who had legal
training. ‘ )

Mr. Crason. Legal training that they get at West Point or Annap-
olis apparently would not be sufficient ?

Mr. SpiecELBERG. I am not sufliciently familiar with the legal train-
ing at the service academies, but I do know that a great many of the
graduates of those academies attend full-time law schools after they
have graduated. .

My, Crason. Would you suggest that as one of the requirements?

Mr. SeieceLBERG. I certainly would. T would suggest an enlarge-
ment of a practice that is quite general now.

Mr. Eustox. Will the gentleman yield ?
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Mr. Crasown. Yes.

Mr. Evston. In any event, you believe in the qualifications of the
Judge Advocate General?

Mr. SeireeLsEeG. The qualifications of the members of the
Department.

Mr. Evston. Yes. X ’

Mr. SpieceLsere. Except I think it should be required of those who
are going to be trial judge advocates and defense counsel, that they
be at least holders of law-school degrees, if not members of the bar.

Mr. Evston. The bill before us provides they must be members of
the bar.

M. SrieceLBERG. Yes.

Mz, Ewsron. Of either the Federal or State courts.

Mr. SeieceLBrrG. I recognize that.

Mr. Hess. May T ask a question ?

Mr. Evsron. Yes, Mr. Hess.

Mr. Huss. In the case of the Navy, then, as I understand, you would
set up a new, let us call it, Staff Corps, in the Navy. Itwillbea Judge
Advocate Corps

Mr. SpieceLeere. I am sorry, sir, but as far as the Navy is con-
cerned I am completely uninitiated and I therefore would rather
not make suggestlons about the Navy, because I don’t even know their
‘system.

Mr. Hess. Well, maybe we can clear that up in a little bit. These
men who would be under the J udge Advoecate General, then, would
never serve as a line officer aboard ship, would they ¢

Mr. SeizeeLBErG. In the Army, my answer to your question would
be they would not serve, except in the Judge Advocate General’s
Department, except for the men who had graduated from the Academy
and then in addition from a law school.

Mr. Huss. Could they serve for a while, then, in the Judge Advocate
General’s Department and probably in the line after that?

Mr. SrieceLBERG. I don’t see why not, sir. :

Mr. Hess. That is all.

Mr. SeirgeLBeERG. They do now.

Mr. Hess Yes; they do now.

Mr. Kipay. Mr. Chairman—then let us get over to the Army
side of it. Would you have a separate department or branch of
the Judge Advocate General’s Department handling military justice?
As you realize, the law officers of the Army have many other duties.

Mr. SpieceLBERG. I see no reason why they should not be rotated
" within the Department.

Mr. Kiupay. Then, this would be one of the functions of the J udge
Advocate General ?

Mr. SeieeeELBERG. Correct, sir. '

Mr. Kipay. And he would assign such officers as he desired on
military justice, and still there would be the staff judge advocates,
and what not, right down the command ?

Mr. Seieerpere. That is right. In that respect I do think, because
this question was debated by the committee, there can be no doubt but
the command officer should certainly at least have the right of refusal
of any staff judge advocate whose assigning power rested in the J udge
" Advocate General. -
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Mr. Kizpay. Of course, he would have to have command of hls
staff judge advocate, wouldn’t he?

Mr. SereeeLsERG. Not for purposes of promotion.

Mr. Kizpay. Not for purposes of promotion.

Mr. SprceELBERG. Noj he would be attached to command, but not
assigned.

Mr. Kizpay. You mean, because he might be used in both, he should
never have to go back under the command ?

Mr. SPIEGELBERG. Right.

Mr. Kirpav. Of course, as I understand, in the Navy while there is
a Judge Advocate General there is no J udge Advomte Corps at the
present time.

Admiral CorcLovea. We are just starting on our first program to
have law specialists in the line of the Navy, that is, career lawyers.

Mr. Kiwpay. That depends on the legislation that we are considering.

Admiral CorcroueH. That you are consuierm , yes, sir.

‘Mr. Kiwpay. At the present time those men who are assigned to the
Judge Advocate General in the Navy are line officers, who rotate be-
tween the two different duties?

Admiral Corcroven. That is right, sir, except that my office is
staffed almost completely now by career lawyers,

Mr. Kmpay. Yes; but we are attempting to set up a special duty
officer within the line.

Admiral Coucrover. That is right, sir.

. Mr. Kmpay. Another question comes up, on the Navy, in connectlon
with this. Kven if the bill is adopted, your special officer is going to
be an officer of the line.

Admiral Corcroucm. That is right, sir.

Mr. Kiwpay. So that there will be a good many complications, in
accepting this suggestion, insofar as the Nflvy would be concerned.

Admiral CorcLouen. Our engineering officers, for instance, are in
the line, but they are called engineering duty only They would per-
form only law duties. There is a reason aboard ship, when they go
to sea, for having them in the line.

Mr. Kirpay. What I was bringing up, Admiral, is the question of
relieving the Judge Advocate from control of command ther e, of line
duty. Tt would be quite difficult without establishing, as Mr. Hess
suggested, a new corps within the Navy outside of the line.

Admiral Corcrouer. Well, we have a corps in the Navy that serve
under commanding officers.

Mr. Kioay. The Civil Engineering Corps, for instance?

Admiral Corcrovern. The Civil Engineering Corps, the Medical
Corps, the Paymaster Corps, and Supply Corps.

Mr. Kmwpay. To carry out this suggestion, 1t would have to be com-
parable to that?

Admiral Corcreven. It would not, in my opinion, sir.

Mr. Kipay. It could be carried out

Admiral CoLcroves. Yes, sir.

Mr. Kitoay. Even keeping the special duty officers in the line.

Admiral CoLcroucH. Yes, sir.

Mr. Jounson. I wanted to ask you thi$ question, to see how this
would work out: With your provision there for defense counsel, if the
suggestion you make is carried out, then you would have as many de-
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fense counsel, roughly, as you have trial judge advocates, wouldn’t
ou?

y Mr. SrieceLBerG. Well, I would make no distinction between trial

judge advocates and defense counsel. In other words, they would

be——

Mr. Jounson. I am trying to figure out how much of an increment
you are going to have in the Judge Advocate General’s Department.
Now, you pick them out of the line officers, do you not?

Mr. SPiEGELBERG. Yes, Sir. =

Mr. JomnsoN. And according to the law we have, and also your
proposal, they should be experienced trial lawyers?

r. SPIEGELBERG. Right.

Mr. Jounson. And we would have to develop that many some-
where along the line, so you would have, roughly, as many defense
counsel as there are trial judge advocates.:

Mr. SpieceLBeRG. I don’t understand why you should distinguish
between trial judge advocates and defense counsel. I think you would
have to have enough trained lawyers in your Judge Advocate Gen-
eral’s Department to handle the number of cases that required the
judge advocates and defense counsel. :

Mr. Jornson. Yes; but wouldn’t that be, roughly, twice what you
have now because now you pick your men at random out of the line?

Mr. SeinceLeErG. Oh, it would substantially increase, sir, I can’t
say it would be twice as much, but I think it would be an expense that
would be well worth while.

Mr. Jomwson. I just want the record to show what it will be, as
near as we can figure it out. '

Mr. Vinson. May 1 ask a question—— \

Mr. Jouwnson. One more question. .Do you think it is just as
important for the Judge Advocate advising on contract matters, and
things like that, that he be independent of the chain of command?

Mr. SeieceLBere. No, sir; I don’t.

Mr. Jounson. It is only in the military justice end that you think
the independence is imperative?

Mr. SrieeELBERG. Yes; I have never seen any attempt on the part
of command to interfere with the purely legal advice of the Judge
Advocate General’s Department—and by “purely legal advice” I am
just taking the term that you used—on the question of contracts or
constitutional law questions and international law questions. There
it is solely advice.

Mr, Jounson. Well, when he is in these foreign fields, for instance,
he advises on matters of international law ¢

Mr. SPIEGELBERG. Yes. .

Mr. Jomwnson. Advisory law, that ‘is, and not court matters pr
matters of military justice.

Mr. SeieeerBere. That is right. There the commanding officer
who has no knowledge on the subject is willing to admit that he has
none and is grateful for any assistance he can get, whereas in the
control of courts martial the same situation does not exist. - '

Mr. Jounson. Well, the efficiency reports of that kind of officer
would contain notations from commanding officers of the line and
ctherwise? ' :
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Mr. SeieeeLBERG. No; I don’t see why they would, except in an
advisory capacity, because as we envision’it there will be an entirely
separate chain of command in the Judge Advocate General’s Depart-
ment right up to the top, as I mentioned before.

Mr. Jornson. Yes; I got that.

Mr. SeiecerBErG. The single commanding officer over the Judge
Advocate General and the other line would be the Chief of Staff.

Mr. Jounson of California. Their efficiency reports would only
have the comments and conclusions of the judge advocates.

Mr. SeieceLeere. The Judge Advocate General, plus such as he
might invite from the officer to whom a staff judge advocate was
assigned.

Mzr. Jornson of California. Yes. ‘

Mr. Vinson. This recommendation you are now addressing to the
committee was approved by the American Bar Association; was it
not?

Mr. SeiecersEre. It is substantially the same as that, sir.

Mzr. Vinson. Now, have you any knowledge as to the attitude of the

Judge Advocate General of the Army and the Navy with particular
* reference to this recommendation—any personal views in regard to
it?

Mr. SpieeeLBERG. I can only assume from the report——

Mr. Vinson. I am not talking about that,

Mr. SpieeELBERG (continuing). Of the War Department

Mr. Vinson. I know what the report of the War Department is. 1
am talking about what their private views were, or their views in
discussing 1t with your committee. _

"Mr. SeieceLBere. We have not discussed it with General Green—-—

Mr, Vinson. I am trying to put them on the spot as to- whether they
agreed with the recommendation of the Department in regard to this,
or whether they have different views.

Mr. SeiecerBere. I can see that they would be in a somewhat difficult
position.

Mr. Vinson. I know that; but when you begin to create a special
corps and special opportunity for promotion for a group of ofticers,
as a general rule you find much favor with it. .

Mr. SpizeeLBErG. On the other hand, there might be a certain ele-
ment of disfavor with the other branches of the Army.

Mr. Vinson. That istrue; yes. Allright.

Mr. Evston. I might say that if the witness concludes very shortly,
(Feneral Green is here and we might ask him.

Mr. Vinson. Yes.

Mr. SrieeeLsErG. In conclusion, I would merely like to direct the
attention of the committee to two short paragraphs in the report of
the New York County Lawyers’ Association.

We are now on the threshold either of universal military training or of the
. maintenance of a professional. Army at least five times larger than that main-
tained before the last war. The future Army, no matter how it will be raised,
will be composed of the physically fit youth of the country. The first contact with
any judicial system for the overwhelming majority of these young men will be
their experience with the administration of military justice. We believe that
it is our duty, so far as lies within our power, to see that the system to which
they are exposed is reasonably designed to achieve justice. The system now in
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effect, together with the changes recommended by the War Department, cannot
guarantee the result desired.

It is essential to the achievement of justice that the appointment of the judge,
jury, and appellate court should not be merged in the same command that ap-
points the prosecutor, nor should they all be appointed by the same authority.
Under the existing system and under that proposed by the War Department, the
appointment of those who are to perform these four diverse functions is vested
in the command authority, in which is also vested the future career of the officers
selected by command to discharge these vital judicial functions. In theory it is
too much to hope that command will not bend the views of its subordinates to meet
its desires of the moment. In practice, there have been and are now such occa-
" sions and there will continue to be such occasions under the system proposed
by the War Department, which has elided from its advisory committee’s report
all suggestion of the separation of judicial power from the chain of command.

Mpyr. Euston. All right, Mr. Spiegelberg; thank you very much for
appearing. I think your report is going to be very helpful to the
committee,

Mr. SrieceLserG. Thank you very much for giving me this op-
portunity.

House or REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SuscommITTEE No. 11, LEGAL,
Thursday, April 17, 1947.
The subcommittee met at 10 a. m., Hon. Charles R. Clason presiding.
Mr. Crason. I understand there are three witnesses who wish to
appear here this morning and that the first one claims he will require
only 5 minutes to present his arguments on the bill. I would ask,
therefore, that Mr. Frank M. Ludwick come forward.

STATEMENT OF FRANK M. LUDWICK, SUPREME JUSTICE,
PHI ALPHA DELTA LAW FRATERNITY

Mr. Lupwick. Mr. Chairman and gentlemen, my name is Frank M.
Ludwick. I am the supreme justice of the Phi Alpha Delta law
fraternity. This fraternity is composed of some 17,000 lawyers and
law students throughout the country.

We held our postwar convention in Kansas City, Mo., during Christ-
mas week. All the delegates who were in attendance were ex-service-
men. They ranked from privates to major generals and from sea-
men to commanders.

During the course of our conferences, a considerable period of time
was given over to the discussion of needs of changes and improvements
in court-martial law.

I might say that there were some shocking instances of injustices
presented by these delegates, who are now back in private life.

One rather amusing incident occurred when the men of the two
branches of service got into somewhat of an argument as to which
was the worst, the Army or the Navy. The ex-Army men contended
that the Army was the worst and the ex-Navy men contended that
their branch was.

As a result of these discussions, a resolution was adopted, which I
have filed with this committee and of which 1 ask your consideration.
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(The resolution is as follows:)
. RESOLUTION

Whereas there are widely recognized deficiencies in the administration of
military justice within the armed forces, the most common of which as found by
the Vanderbilt committee appointed by the Secretary of War to investigate
military justice are as follows: :

1. There was an absence of sufficient attention to and emphasis upon the
military, justice system, and lack of preliminary planning for it;

2. There was a serious deficiency of sufficiently qualified and trained men
to act as members of the court or as officers of the court;

* 8. The command frequently dominated the courts in the rendition of their

judgment ;

4. Defense counsel were often ineffective because of (@) lack of experience
and knowledge or (b) lack of a vigorous defense attitude;

5. The sentences originally imposed were frequently excessively severe
and sometimes fantastically so;

6. There was some discrimination between officers and enlisted men, both
as to the bringing of charges and as to convictions and sentences;

7. Investigations, before referring cases to trial, were frequently inefficient
or inadequate; .

Whereas the reasons for these deficiencies are («) the lack of independence
of present courts martial from command, and (b) the dominant role played by
untrained personnel in the functioning of such courts martial;

Whereas this legal organization is composed in large part of veterans of the
“armed forces, who have had unusual opportunities to participate in the adminis-
tration of military justice or to personally observe its deficiencies;

‘Whereas the members of this legal organization are professionally and per-
sonally interested in the promotion of equal justice for all: Therefore be it

Resolved, That Phi Alpha Delta law fraternity bring this matter to the atten-
tion of the Congres of the United States and the public generally to insure
legislation to correct the above-named deficiencies; )

That such legislation be specifically directed toward («) divorcing military
courts from command responsibility, except for minor offenses against military
discipline, and (b) prcviding an enlarged Judge Advocate General Departiment
in order that legally trained personnel may be available to staff all courts mar-
tial, and that only such personnel be permitted to serve on courts martial ; be it
further

Resolved, That the national officers of Phi Alpha Dezlta law fraternity be di-
rected to bring this resolution before the subcommittees of the Military Affairs
Committees and Naval Affairs Committees of Congress which are now investi-
gating military justice, and that each chapter be requested to bring this resolu-
tion to the attention of its Congressmen and of the public in its respective locality.

Mr. Lupwick. I do not wish to discuss the merits of the proposed
bill. T merely wish to present this resolution to you for your
consideration. ‘

I would also liké to have permission to file with you some copies
of the Wisconsin Law Review, in which this subject has been discussed
very thoroughly and I think very well.

T thank you.

Mr. Crason. Does anyone wish to ask any questions?

Mr:Jounson of California. I would like to ask one question.

Mr. Crason. Mr. Johnson.

Mr. Jounson of California. Do you wish us to rveprint what is in
that law review? :

Mr. Livpwick. No.

Mr. Jounson of California. I happen to be a graduate of the Uni-
versity of Wisconsin, so I would like to help you.

Mr. Lopwick. I certainly have no objection.

Mxr. Crason. Mr. Rivers has a question.



1983 -

Mr. Lupwick. Yes, sir.

Mr. Rivers. Did your organization discuss the placmg of enlisted
men on all courts martial?

Mr. Lupwick. Yes; they discussed that and favored it.

Mr. Rivers. They wanted them to sit in on the trial of both officers
and enlisted men ¢

Mzr. Lupwick. I don’t believe that particular question arose.

Mr. Rivers. I bring that up because I asked another witness here
yesterday, who represented—who did the J udoe represent ?

Mz, Smart. The VEW.

Mr. Rivers. Judge Long, I believe it was, from the VFW, who said
they discussed it very fully, and I wondered if your or ganlzatlon dis-
cussed that question.

Mr. Lopwick. No.

Mr. Rivers. But you did discuss which branch of the service had
the worst record.

Mr. Loowick. Yes.

Mr. Rivers. Thank you.

Mr. CrasonN. Thank you very much, sir.

Mr. Lupwick. You are very welcome. '

Mr. CrasonN. Is Mr. Arthur E. Farmer here?

Mr. FarmEr. Yes, sir.

STATEMENT OF ARTHUR E. FARMER, CHAIRMAN, COMMITTEE ON
MILITARY LAW, WAR VETERANS BAR ASSOCIATION

Mr. Farmer. My name is Arthur E. Farmer. I appear here as
chairman of the military law committee of the War Veterans’ Bar
Agsociation. That is a comparatively new and growing organization,
consisting of about 300 lawyers who are veterans of World War I
At the present time it hags its chapter in New York City.

I would like to say something about my own personal background,
because part of that I will say 1s based upon my own experience and I
think it might be of aid to the committee.

I served as an enlisted man both in the United States and in New,
Guinea, from June of 1943 until March of 1945, serving as chief of
section of an “ack-ack” outfit and then in the Chemical Warfare Serv-
ice. I was returned from New Guinea with a tropical skin disease
condition and thereafter attended the Judge Advocate General’s
School, being commissioned a second lieutenant in March of 1945,
Thereafter T was promoted to first lieutenant. I separated from the
service in April of 1946.

My entire experience as.a judge advocate was in the field of military
justice, serving in various training camps throughout the South.
However, in addition to that, while in New Guinea T was attached to
the judge advocate’s office at the base at F inchhaven, and there
I assisted the trial judge advocate of the°general court martial both
in the preparation and trial of his cases and also performed the usual
functions in military justice in the office of the staff judge advocate
of that base.

Turning to the report of the committee, I will ask leave of the com-
mittee to file my report with it. I will not read it because it is too "
long, but I would like to go down the line on the specific recom-
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mendations and the reason for it, and then afterward make a few.
comments upon the specific bill 2575 now before this committee.
Mr. Crason. Just a second. - Would you like to have that incorpor-
ated at this point in your remarks, have it printed with your remarks?
Mr. Farmzer. If you will, sir. I already have given copies to Mr.
Smart.
Mr. Crason. All right.
(The report of the committee on military law of the War Veterans
Bar Association is as follows:)

REPORT OF THE COMMITTEE OoN MILITARY L.aw OF THE WAR VETERANS BAR
ASSOCIATION

In the opinion of this committee, the present resentment against the adminis-
tration of military justice in the Army of the United States, is a direct result of
the misapplication by command of the familiar Army maxim “Discipline is a
function of command.” Interference by command with the functioning of the
military course, the imposition of excessive sentences, inadequate representa-
tion of the accused, and discrimination in favor of officers as against enlisted
men who have committed the same offenses, have all resuited from a misunder-
standing or willful abuse of the implications of this maxim.

In reaching this conclusion we rely not only upon the personal experiences
and independent research of the members of the committee, all of whom served
in various capacities in Army courts martial, and two of whom were members of
the Judge Advocate General’s Department, but also upon the extremely thorough
and well documented report of the War Department Advisory Committee on Mili-
tary Justice. We have further considered the report of the House Committee on
Military Affairs, the report of the special committee on the administration ot
military justice of the New York State Bar Association, and so much of the still
unofficial recommendations of the War Department as the Secretary of War
has released to the newspapers.

It is our belief that the maxim “Discipline is a function of command,” does not
require that injustice be condoned. It is our further belief that although in the
great majority of cases the Army courts martial system functioned well during
World War II, the record of abuses and injustices is not so meager as to permit’
them to be passed off as mere unimportant incidentals inherent in the waging
of war. In general, this committee finds itself in hearty concurrence with the
recommendations of the War Department Advisory Committee on Military
Justice, more familiarly known as the Vanderbilt committee. This necessarily
follows from our belief, as we have stated before, that the principal evils in
the administration of military justice were the interference of command in the
functioning of the courts, lack of adequate defense counsel, disparate sentences,
and discrimination in favor of officers as against enlisted men charged with
similar offenses.

We see no advantage at this time in restating the evidence supporting these
criticisms of military justice. We will therefore proceed directly to our recom-
mendations for revisions in the Articles of War and the Mauual for Courts
Martial.

A, THE COURT-MARTIAL SYSTEM SHOULD BE PLACED IN THE HANDS OF AN INDEPENDENT
JUDGHE ADVOCATE GENERAL'S DEPARTMENT FREE ¥ROM INTERFERENCE OF LOCAL
COMMANDERS BUT TRAINED TO COOPERATE WITH THEM TO THE END THAT MILITARY
JUSTICE MAY BE NOT ONLY A METHOD OF ENFORCING DISCIPL!NE DUT MAY ALSO
BE FREE FROM THE ABUSES WHICH HAVE BEEN TOO FREQUENT IN THE PAST

It would seem almost self-evident that the administration of military justice
should be in the hands of men professionally trained in the law. But it is not
sufficient that the mere mechanics of the system be placed in their hands if their
judgment and decisions are to be overruled by those unfamiliar with the judicial
process. It is common knowledge, as was brought out by the testimony of
innumerable witnesses before the Vanderbilt committee, that the officers who had
the power to appoint the courts frequently sought to control their decisions.
This was aceomplished in a number of ways. In many commands they were told
that it was their duty in every case to impose the maximum permissible sentence,
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and that clemency was the function of the reviewing authority. In other cases
the appointing authority let it be known that he felt that it was necessary to the
maintenance of discipline that an example be made of the accused. Reprimand
of the court by appointing authorities who disagreed with the findings or
sentence, was common. .

The staff judge advocates were powerless to prevent this. They might, and
for the most part did, advise the commanding general that his-action was not
consistent with the principles of military justice. On occasion, some would go
to the length of remonstrating with him, but the final word was always his. It
is obvious that if members of the Judge Advocate General’s Department are to
function efliciently, they must be independent of command and be vested with
the power to make the decisions. Neither their promotions, their leaves, nor
their duties, should be dependent upon the favor of a superior whom it may .
be their duty to oppose.

(1) The first recommendation of this committee is, therefore, that the Judge
Advocate General’s Department be placed in sole control of the Army courts-
martial system, and that officers of the Departinent be answerable only to their
superiors in the Department, and through the Judge Advocate General to the
Secretary of War. As a corollary it follows that the Judge Advocate General's
Department should be enlarged and be supplied with enlisted personnel to'act
as court reporters, and as administrative and clerical assistants. .

(2) The Articles of War should be amended to provide that the trial judge
advocate, defense counsel and law member, shall all be members of the Judge
Advocate General’s Department. ]

(@) In recommending that the trial judge advocate be required to be a member
of the Judge Advocate General’s Department, we concur with the report of the
House Military Affairs Committee and disagree with the recommendation of
the Vanderbilt committee which would make the trial judge advocate the arm
of the commanding general. Our reasons are as follows :

The theory of military justice is that it is not the function of the prosecution
to convict, nor of the defense counsel to procure an acquittal by dishonorable or
unethical means, but that it is the duty of the trial judge advocate to refrain
from doing any act inconsistent with a genuine desire to have the whole truth
revealed, while defense counsel is required to guard the interests of the accused
by all honorable and legitimate means known to the law (Manual for Courts-
Martial, 1928, pages 32 and 35). For these reasons, it has been considered an
ethical duty of the trial judge advocate to inform the defense counsel of any
facts favorable to the defense of which he may have knowledge. However, re-
specting the concept that an accused person should always be free to consult
his counsel in full confidence, defense counsel has been held to a strict duty to
keep the confidence of the accused. )

Should the trial judge advocate be appointed by the commanding general, it
is fair to assume that in most instances he would be judged by his record of
convictions, and every incentive would exist for him to procure the conviection
of the accused, even though it might include the withholding from the defense
of evidence which might favor the accused. As his assignments, promotions and
leaves would all depend upon the favor of his commanding general, it would be
too much to expect that self-interest would not influence his sense of justice
and fair play. In any event the right of the accused to a fair trial should not
depend upon the strength of character of the trial judge advocafe. TFurther-
movre, should the record of convictions of the trial judge advocate not satisfy
the commanding general, he would be subject to replacement.

Moreover, the appointment of the trial judge advocate by the commanding
general would in fact create two camps—the commanding general on one side,
and the Judge Advocate General’s Department on the other. In the interest of
cooperation, and the smooth functioning of the system of military justice, this
should be avoided. An additional reason for avoiding such a decision is the faet
that the staff judge advocate, who would review the case, should not be more
allied with defense counsel than with the trial judge advocate if even-handed
Justice is to be expected.

(d) Under the present system, the accused has the right to seleet his own
defense counsel provided-his designee is declared available by the latter’s com-
manding officer. This right should be retained together with the right of the
accused to elect whether defense counsel selected by him shall act in place of,
or in cooperation with, the regularly appointed defense counsel. An additional
safeguard should be preseribed. Cne of the great difficulties of insuring a proper
defense to the accused, has been that defense counsel has been given insufficient
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time and opportunity to confer with the accused, interview witnesses, and pre-
pare the case for trial. The Manual for Courts Martial should be amended to
provide that defense counsel selected by the accused shall, when declared avail-
able by the latter’s commanding officer, be relieved of other duties to the extent
necessary to enable him to prepare the defense for trial.

(8) Members of courts martial should be selected by the staff judge advocate
from a panel of officers appointed by the commanding general. While practical
military considerations require that the commanding general decide which officers
are available to serve on courts martial, his influence over the court should be
minimized. The placing-of the power of ultimate selection in the hands of the
staff judge advocate is an appropriate method of accomplishing this purpose.

In the past, difficulty has been encountered arising out of the fact that the
members of a court appointed to try the accused, have, in many instances, been
members of the same battalion or regiment .as the aceused. ¥Frequently these
members have been exposed to comments of other officers of the unit concerning
the alleged offenge, and their expressed convictions as. to the merits of the case.
The Manual for Courts Martial should therefore be amended to provide that
the commanding general in selecting the panel from which courts shall be drawn,
shall, to the extent compatible with the demands of his command, designate the
officers selected by him proportionately from among the various units.

(4) The law member should be required to be present during all trials and
should be vested with the power fo decide all gquestions of law except the suf-
ficiency of the evidence, and all matters pertaining to the conduct of the trial,
such as challenges the granting of adjournments, requiring the presence of cer-
tain witnesses in lieu of stipulations of fact, etc.

(5). The functions of the law member and the other members of courts martial,
should be assimilated to those of the judge and jury in a criminal trial by a civil
court, and to this end we concur in the recommendation of the House Committee
on Military Affairs that the law member shall not vote on the findings or sentence.
On the other hand, we believe that the law member should be present during the
deliberations of the court on findings and sentence, and should instruct the court
on all questions of law, and of relevant War Department policy.

This brings us to a vitally immportant point—the matter of excessive and dis-
parate sentences. During World War II a series of confidential letters were for-
warded by the War Department suggesting maximum punishments for offenses

~with respect to which the table of maximum punishments had been suspended
by the President for the duration. In many commands these suggested maxi-
mumns were wholly disregarded, and where the suggested maximum was set at
5 years, sentences of 10 to 30 years were frequently imposed without any special
facts being present to justify such action. In other commands, the appointing
authority would instruct the court that in every instance the maximum sentence
was to be imposed leaving it to him to reduce the sentence to one which he believed
to be commensurate with the offense. Frequent “skin letters” from the office
of the Judge Advocate General had little effect, and the abuses becanie so wide-
spread that Maj. Gen. Myron C. Cramer, the Judge Advocate General, found
it necessary to take oflicial notice of the flagrant disregard of War Department
policy and the failure of courts martial, to perform their duty under the Manual
for Courts Martial to impose fair and equitable sentences. In an address deliv-
ered at the Judge Advocate General's conference in May 1945, General Cramer
said :* ’

“In a recent case passing through my office a soldier, 18 years of age, in the 5th
week of his basic training in this country, was convicted of willful disobedience
of the lawful command of his superior ofticer. He was sentenced to confinement
for 55 years. Let me read you what I wrote to the commanding general exercising
general court-martial jurisdiction over that command:

“ ‘Tlor the penalty of willful disobedience of a lawful command of his superior
officer, he was sentenced by a general court martial, composed of one colonel,
two lieutenant colonels, and five majors to dishonorable discharge, total four-
feitures, and confinement at hard labor for 55 years. The members of the trial
court not only deliberately disregarded the specific provisions of the War De-
partment policy with respect to uniformity of sentences published generally
to the Army on March 5, 1943, but they displayed a complete disregard of good
judgment and common sense in imposing such an excessive sentence of con-
finement. Sentences of this nature imposed on a very young soldier who is not
in the presence of the enemy, but in a training camp in the country, not only

*Quoted from the Judge Advocate Journal, vol. 11, No. 2, p. 7.
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stir up the enmity of other soldiers in the same command, but subject the entire
court-martial system of the Army to the indignant and justifiable criticism of
Congress and public opinion. The officers who composed the court and who
imposed this sentence should be instructed in the matter of the appropriateness
and adequacy of the sentences which they vote to impose, and whether or not
it is justified by the necessities of justice and military discipline.’

“How can the sentence in the above-mentioned case be defended, especially
in view of the age of the accused and the short period of his service? You can
see for yourselves that the best way that this court could be sure that the
sentence would be reasonably equal to sentences in other comnmnds would be
ro nnpo;»e a fair and just sentence in the first instance.

“All of this brings up another point. You are familiar with the War Depart-
ment policy of uniformity of sentences. I want to emphasize that this policy
applies to courts when they are imposing sentences as well as to reviewing
authorities. when they are reviewing the sentence. The theory that a court
authority to reduce the sentence is all wrong and contrary to the plain provisions
of paragraph 80, page 67, of the Manual for Courts Martial, which provides
that the sentences initially shall be legal, appropriate, and adequate.”

The criticism levelled by the special committee of the New York State Bar
Association at the recommendation of the Vanderbilt committee that the Judge
Advocate General’s Departiment become the appointing and reviewing authority
independent of command, will undoubtedly be urgéd even more strongly against
our recommendation that the law member advise the court concerning war
Department policy in considering the imposition of sentence. The State bar
committee argues that the effect of such a change in the court-martial system
would be to nullify the attempt of the military court to decide each case for
itself on its own evidence. We believe that this criticism is unwarranted and
unsound. The suggested changes do no more than place in the hands of the new
reviewing authority, the Board of Review, the same power as is now vested
in the commanding general. The court martial has the power and duty to
impose a fair and equitable sentence. The commanding general has the power
to vacate, mitigate, or suspend that sentence. The same powers would be lodged
in the Board of Review by the suggested revision. However, as it has been
generally recognized that a very large number of the sentences imposed have
been severc beyond all reason and justification—to such an extent, indeed,
that a special Clemency Board has been set up to rectify these abuses—it is our
recommendation that the court martial be instructed by the law member con-
cerning current War Department policy, so that the members may, in the in-
terest of uniformity of sentences for like offenses, at least be aware of ‘lhat
policy even though they cannot be compelled to follow it.

We wish to point out that under the system suggested, it is not the Judge
Advocate General’s Department which will set War Depaltment policy as to
sentences, but the Secretary of War, guided by the Chief of Staff and such.other
officers as he may select. The Judge Advocate General’s Department would
not be withdrawn from the Army—as one would almost think from the writings
of certain critics of the Vanderbilt committee report—but would. exist within
the framework of the Army in the same manner that the Surgeon General’s De-
partment now functions.

(6) The power to refer any case to trial should remain in the commanding
general. He should have the right, ds his is the responsibility for discipline,
to decide when an accused person should be tried by court martial. We dis-
tinguish carefully between the right to order an accused to trial, and the right
or power to influence the court in determining the accused’s guilt or innocence,
and the sentence which should be imposed upon him.

(7) After trial, the record should be submitted to the commandlng general for
his recommendations as to the approval, mitigation, or suspension of the whole
or any part of the findings and sentence. He should have the right and duty to
state his reasons for his recommendations, and where circumstances peculiar to
the command exist he should invite the attention of the reviewing authorities to
these circumstances.

(8) The record shotuld then be reviewed by the staff judge advocate at division
level, in like mannet as at present, and be forwarded with the commanding gen-
eral’s recommendations and the staff judge advocate’s recommendations and
review to a Board of Review, which would have the final reviewing power.

(9) The Board of Review should have power not only to disapprove the sen-
tence because of prejudicial error or insufficiency of evidence, but it should also
have the power to disapprove the sentence if it is against the weight of the
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evidence. In the event that the Board of Review disapproves the sentence, it
should have the power to return the ease for rehearing. The special committee
of the New York State Bar Association has opposed such a power on the ground
that the power “to order a case retried de novo would carry us back to the condi-
tions before 1921.” "This statement obviously is not correct. The power to order
a rehearing upon disapproval of the senfence is now vested in the commanding
general as reviewing authority. Having shifted the power to review from the
commanding general to the Board of Review, the latter should have the same
power to order a rehearing as the commanding general now has.

(10) The Mannal for Courts Martial should provide that it shall be unlawful
for any person to attempt, directly or indirectly, to influence the action of any
member of a court martial, or by any appointing or reviewing authority, except
in the course of court-martial proceedings as prescribed by the Manual for Courts
Martial and the Articles of War. 1t should further provide that it shall be unlaw-
ful for any officer to reprimand or commend a court ma1t1a1 or any of its members
for the action of the court in any case.

This prohibition is wider in scope than those recommended by other committees.
We feel that the breadth of the prohibition is necessary. The reprimand of a
member of the court by his battalion or regimental commander, even though the
latter may not be appointing authority, may have the same effect on future action
of the member of the court as a reprimand given by the commanding general,
It is clear further that the wishes of command with respect to the actions of a
court martial may be as easily expressed by commending the court’s actions in
certain cases and withholding such commendation in other cases, as by repri-
manding the court when its findings and sentences run counter to the wishes of

"the commanding general.

(11) We concur in the recommendation of the Vanderbilt commlttee that -
“special courts martial should be governed as far as practicable by the same
requirements as general courts martial.” In any event, the appointment and
presence of a law member who shall be a member of the Judge Advocate General’s
Department throughout all trials by special courts martial, and the appointment
of a member of the Judge Advocate General s Department as defense counsel

- should be mandatory.

B. ENLISTED MEN SHOULD NOT BE MADE ELIGIBLE TO BECOME MEMBERS OF .
COURTS MARTIAL

This committee does not favor placing enlisted men on courts because it be-
lieves that such action will not tend to safeguard the rights of the accused, but,
on the contrary, will, in practice, militate against them. It has somehow become
an accepted conclusion that it is unfair to an accused enlisted man to be tried by
a court which does not include enlisted men as members. We Dbelieve that this
conclusion is the result of confused thinking and false analogy. Oulr objections
to authorizing service of enlisted men on courts martial are practical. They are
the following: )

(1) The enlisted men would be peculiarly susceptible to pressure by the
officers on the court. Anyone who has sat on military courts is quite aware that
it takes a strong-minded second lieutenant to buck the eolonel-president of a
court martial. The exercise of influence upon junior officers is freguently unin-
tentional and arises from the relationship which carries over from the day-to-day
official contacts of the junior and senior officer. Substitute the enlisted man for
the second lieutenant and the pressure will necessarily be multiplied many times.
Such a situation would be most unsatisfactory.

(2) It must be expected that the court will tend to divide, officers against
enlisted men, in cases where the offense charged involveg the relationship between
officers and enlisted men, such as violations of Articles of War 63 and 64 (dis-
respect toward a superior officer and wiliful disobedience of a superior officer).
The sharp distinction between officers and enlisted men which still marks the
official policy of the War Department makes a division of the court almost
inevitable. Such a split is not compatible with unbiased justice, nor will it
further the relationships between officers and enlisted men. The attempt to put
enlisted men upon a court, before the barrier between them has been broken
down, we believe to be unwise.

(8) The enlisted members of a court will be subject to tremendous pressure
from other enlisted men. For example, time and again unfortunate situations
have arisen where, either through a failure on the part of enlisted men to under-
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" stand the situation or because of a lack of understanding leadership on the part
of officers, a unit has found itself with its enlisted men arrayed solidly against its
officers. Breaches of discipline resulting in trials by courts martial necessarily
follow. The enlisted man who was appointed to sit upon the trial of an accused
in such a case, even though he were from a different unit, would surély be high-
pressured by other enlisted men in an effort to influence his vote. He could not
be unmindful of the possibilities of retaliation should he vote to convict. No
enlisted man should be placed in such a situation, nor is it in the interest of the
Army that members of its courts be influenced by considerations wholly apart
from the evidence.

We wish it to be clearly understood that we do not fear that the quality of
courts martial will deteriorate if enlisted men be appointed to serve. The qualifi-
cations of the enlisted men will be decided by the appointing authority, and we
are not among those who believe that all able, thinking, and conscientious Army
personnel become officers.” Our objection to the proposed innovation is based
solely upon the fact that so long as the status of officers and enlisted men remain
as sharply differentiated as they are at present, it would be unjust both to the
accused and to the enlisted men, as well' as to the Army from a morale viewpoint,
to appoint enlisted men to sit on courts martial.

C. OFFICERS SHOULD BE SUBJECT TO TRIAL BY SPECIAL COURTS MARTIAL, AND THE PROVI-
SIONS OF ARTICLE OF WAR 104 SHOULD BE BROADENED, AS AN AID TO THE ELIMINA-
TION OF THE DISPARITY BETWEEN THE PUNISHMENTS OF OFFICERS AND ENLISTED MEN

‘We believe that the observation of the Vanderbilt committee that the disparity
between the handling of offenses committed by officers and by enlisted men was
foundation for complaint, was a general source of criticism among, the troops, and
seriously impaired their morale, is well founded. We concur wholeheartedly in
its recommendations to mitigate this condition, as follows:

“1. Article of War 104 should be amended to provide: (a) that warrant officers,
flight officers, and field officers shall be punishable thereunder; () that the pun-
ishment shall be imposed by an officer with the rank not less than that of
brigadier general or by an officer who has general court-martial jurisdiction under
Article of War 8; (0) that the maximum fine be inereased to one-half month s
pay for each of 3 months.

“The right of the officer to demand a court martial and to appeal to the next
higher commander should, of course, be preserved.

“2. The trial of officers by special courts should be authorized in order to bridge
the gap between punishment under Article 104 and punishment by a genelal
court.”

The recommendation that officers be tried by special courts is not novel. Asa
matter of fact, Articles of War 13 and 18 provide for the trial of officers by special
courts martial. It is only because the President has exempted officers from trial
by special courts, under the provisions of Article of War 13, that they may now be
tried only by general courts martial,

The Vanderbilt committee further recommends that in time of war a general
court martial should be authorized in its discretion to inflict as officer punish-
ment, 10ss of commission and reduction to the ranks. It further recommends that.
manfatory dismissal of an officer for drunkenness on duty in time of war be
eliminated, and that‘the relevant Article of War 85 be amended to provide that
any person. subject to military law who is found drunk on duty shall be punished
as a court martial may direct. We approve these recommendations. The reason
for the suggested amendment to Article of War 85 is that the penalty for con-
viction under this article is so severe that commanding generals are extremely
loathe to order the trial of an officer on this charge, and courts martial are most
unlikely to convict.

It should not be expected, however, that the amendments recommended will, of
themselves, assure like treatment of officers and enlisted men. No legislation can
compel a commanding general to refer the case of an officer to trial, nor prevent
a superior officer from “covering up” the offenses of his junior officers. Only
education by directive, instruction, and example, from the higher levels of com-
mand, can work the change in attitude necessary to the elimination of dispari-
ties between the handling of the cases of officers and enlisted men.

D. The recommendations of the Vanderbilt committee included in subdivisions
D. E, and F, of III, and IV, of its report. are seconded by this committee. We
do not discuss them at length, because this repork is already sufficiently long.
Furthermore, to use a military phrase, we do not believe in scattering our fire.
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The report of the special committee of the New York State Bar Association,
which seems to have formed the pattern for the recommendations of the Secre-
tary of War, although it acknowledges the faults of the present system repudiates
the basic reform recommended by the Vanderbilt committee. It is indeed sur-
prising that the Secretary of War should disregard the considered recommenda-
tions of the outstanding lawyers and jurists appointed by him. In our opinion,
there are two major reforms without which the present inadequacies of the
court-martial system cannot be remedied. The first is the freeing of military
justice from the arbitrariness of command, and the second is assuring the ac-
cused of an adequate defense by making mandatory the appointment of expe-
rienced lawyers, specially trained in court-martial procedure, as defense counsel.
Both these reforms, advocated by the Vanderbilt committee, have been disap-
proved by the New York State Bar Association committee and the War Depart-
ment. Without them, any talk of reforming the court-martial system, is farei-
cal. We do not know the basis for the recommendations of the Secretary of War .
as he has not given his reasons. We do know that the report of the special com-
mittee of the New York State Bar Association disapproves these basic recom-
mendations on three grounds: (1) that the present system has existed in essen-
tials for nearly 160 yeans; (2) that to win a war, the military commander nmust
remain supreme under the chief civilian executive as commander in chief; (3)
that the reforms proposed would result in the domination of the courts by the
Army’s office lawyers.”

We can see no merit in the argument that because the court-martial system
has remained essentially unchanged for 160 years it should not be changed now.
As the State bar committee itself says: “The public has always growled a bit;
it has often bitterly complained, especially after the wars.” We believe that
the public and the soldier, both, have justifiable grounds for complaint, and that
it is time after 160 years to do something to remedy the deficiencies of the court-
martial system.

The second reason advanced by the State bar committee—that the military
commander must remain supreme—has no relevancy unless this committee is to
be understood to advocate the substitution of arbitrary findings and sentences for
a system of justice in the Army.

The Articles of War and the Manual for Comts Martial do not now give thes
commanding general control of the courts, if by “control” is meant the right to
dictate their decision. It has been the assumption of such authority by officers
who have refused to abide by law and the directives of their superiors which
malkes revision of the court-martial system imperative.

‘No case has been made out for the proposition that a war will be less effi-
ciently fought if military justice be administered by a branch- of the Army
specially qualified and trained in its duties than if it be left within the control
of a division commander to whom it is of minor importance in comparison with
his other duties.

As to the third objection stated—that the reforms proposed would result in
the domination of the courts by “the Army’s office lawyers’—it seems strange
that a committee which in one part of its report deplores the lack of prestige
given to the Judge Advocate General’s Department by the Army should later in
this same report follow the Army’s example by making a slighting reference to
the department as “the Army’s office lawyers.” Hundreds of officers of the Judge
Advocate General’s Department served honorably and well under combat condi-
tions, and few persons would care to characterize the present Secretary of State
as an “office commander” merely because the military duties which he performed
during World War II required his presence away from combat areas. However,
addressing ourselves directly to the issue, we have no hestitancy in expressing
our firm belief that administration of military justice should be placed in sole
charge of the Army’s legal department. There is no more justification for per-
mitting the court-martial system to be dominated by command than there would .
be for permitting a commanding general to prescribe -the type of surgery to be
employed in the treatment of a wounded soldier. ’

For some reason there appears to be an underlying assumption in the report
of the special committee of the New York State Bar Association, and such critics
of the Vanderbilt committee report as Col. Frederick Bernays Wiener (Infantry
Journal, issues of January and February 1947) that the Judge Advocate Gen-
eral’s Department will be less able or willing to maintain military courts at a
high level of efficiency than has been the case under the aegis of various com-
manding generals. It also appears to be assumed that the members of the Judge
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Advocate General's Department will not cooperate with line commanders to main-
tain discipline. If they fear that the members of this department will not co-
operate with command to the extent of perverting military justice, we trust that
they are correct. For any other distrust of the effects of the proposed revision
of the courts-martial system, we see no basis.

Respectfully submitted. .
ArTHUR B. FARMER, Chairman.

WitLiaM P. CLARK.
ArAN D. MARCUS.
HeNRY J. ROSHWALD.
ORLANDO J. RUDSER.
MiLtox G. TUNICK.

Mr. Farmzer. In the first place the committee believes that there are
two fundamental changes that must be made in the system of military
justice if reform is to mean anything at all. Those changes are: The
creation of a completely independent Judge Advocate General’s De-
partment, the members of which shall be responsible only to superior
officers in that department and through the Judge Advocate General
to the Secretary of War. There must be a complete divorcement of
the Judge Advocate General’s Department from the chain of com-
mand. Without that reform is rather idle. It will merely mean -
trimming and not fundamentals. The second thing is there must be
adequately trained personnel to take care of the military justice
system. The trial judge advocate, the defense counsel, and the law
member of every general and special court martial must be a member
of the Judge Advocate General’s Department so that they will not
be subject to the influence of the line of command and the wish of
command with respect to the disposition of particular cases.

Now, those are the two things that my committee and my organi-
zation feel are absolutely essential and which have not been placed
in the present War Department bill.

Mr. JomwnsoN of California. Mr. Chairman, may I ask a question
right there? :

Mr. Crason. Yes.

Mr. Jornson of California. Based on your experience, which was
somewhat limited, did you find or come to the cquelusion that there was
inadequate personnel in the handling of these various matters?

Mr. Farmer. Absolutely, sir. T can give you one specific example,
which is outstanding. In that New Guinea assignment of which 1
was speaking, we had a general court martial out there in which the
trial judge advocate was not a lawyer and had no legal training what-
ever. He was a very capable individual, but not having legal training
it was necessary to get a lawyer to help him to prosecute his cases
and I was the one selected. It was necessary for me, in the trial of
the cases, to sit with him at the council table and aid him with respect
to the questioning and the preparation of summation and legal
arguments. :

In addition to that, there was a period over there, which I remem-
ber very distinctly, where we had men in the post stockade and we
couldn’t try them for three and a half weeks because we couldn’t find
anyone who was adequately qualified to sit as a law member. Among
the other reasons for that was the fact that we had a capital case, a
man up on a charge of premeditated murder.

Mr. Jornsonx of California. Could I ask you one other personal
q%leistio(;l? What has been your experience, briefly, in the practice
of law?
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Mr. FarmEer. I was admitted to the bar of New York State in 1929.
T have been a practicing attorney since that time. I have done not
only the usual office work but I have done a good deal of trial work,
baving served as trial and appellate counsel in the Federal and State
courts. I am admitted to a number of Federal courts throughout the
country.

Mr. Jounson of California. Now, in addition to the two cases you
mentioned, do you know others? You don’t need to relate them, but
do you know of other cases where you feel that the man who handled
law problems was not properly trained for the job? .

Mzr. FarmEer. Absolutely, sir. I only mentioned those as outstand-
ing examples. We had to do the best that we could, for instance, down
in Fort McClellan, where the man hadn’t even graduated from col-
lege—we tried to teach him what the fundamentals were, to allow him
to act as defense counsel—but he was the best trained man we could
get for the job. ‘ '

Mr. Jounson of California. Do you think that the training that
they give at West Point during the senior year there in law prepares
aman in any way to handle JA problems?

. Mr. FarmEer. No,sir; Idonot. All that it doesis give him a survey,
so that he has some idea, if he walks into a court martial, that this is a
court martial.

Mr. Crason. Mr. Hess. o

Mr. Hess. Mr. Farmer, did I understand you to say that you feel
the defense counsel must be a member of the Judge Advocate General’s
staff? )

Mr. Farmer., Yes, sir. I didn’t want to go into my personal expe-
riences, preferring rather to rely upon the vast amount of testimony
taken by the Vanderbilt committee which bears out this point, that
defense counsel and trial judge advocates are too much amenable to
the chain of command. I have personally known of instances where
the defense counsel, upon being a little bit too successful, was made
trial judge advocate apd somebody put in who was not so successful
as defense counsel.

Mr. Jounson of California. Would you preclude the defendant from
having outside counsel ¢ ' ,

Mr. FarMER. By no means. That right should be preserved to him,
and also the right should be preserved to him to say whether or not the
outside counsel should serve with the regularly appointed defense
counsel or without the regularly appointed defense counsel.

Mr. Jounson of California. Don’t you think the defendant should .
have the right to select a defense counsel who would not be a member
of the Judge Advocate General’s staff?

© Mr. Farmer. Yes; but what I am talking about now is the personnel

of the court as it is appointed. When you appoint the court, you ap-
point the members, the trial judge advocate, the defense counsel, and
the law member. Those individuals should be members of the Judge
Advocate General’s Department. That would not in any way prevent
the accused from selecting counsel, even if the counsel was a buck
private. .

Mr. Jornson of California. That is all.

Mr. Farmer. That would be up to him.

Mr. Crason. How many troops were there at New Guinea, when
you were serving there?
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Myr. Fararer. In this particular base, the troops were between 30,000
and 60,000.

Mr. Crasox. And they couldn’t find enough lawyers in that group
to properly take care of the defendants so they were kept in stockades
for 3 weeks. : :

Mr. Farnmer. They couldn’t find enough officer lawyers, sir. There
were many enlisted men who were lawyers, but enlisted men were not
eligible to serve. And I know that the staff judge advocate did every-
thing possible, including radioing down the line to Milne Bay to get
a qualified law member. :

Mr. Crason. Well, if in a group of from 30,000 to 60,000 men and .
officers there are not enough officers to handle the defense in courts
martial, then in the Pacific area where they have troops on a great
many different islands, perhaps the difficulty must become even greater
for the defendants and they are going to stay in stockades longer.

Mr. Farmer. It wouldn’t happen, sir, if the Judge Advocate Gen-
eral’s Department was reorganized and.a suflicient number of officers
added to it. :

In the north African theater, they surmounted that problem very
handily by having traveling groups. The groups consisted of a law
member, a defense counsel, and a trial judge advocate. These men
traveled from coast to coast. The other members ‘of the court were
selected from among the officers in the command. They found that
they actually disposed of the cases more expeditiously that way than
under the old system, because these men were trained to handle the
situation and knew what they were about.

Mr. Rivers. May I ask him one question?

Mr. Crasox. Yes.

Mr. Rivers. Did you hear the testimony of the VFW, or have you
read the testimony, Mr. Farmer ¢

Mzr. FarMmer. 1 have not, sir.

Mr. Rivers. Among other things, they recommended that they have
available a pocl of lawyers and also a pool of stenographers to keep
a transcript. How does that sound to you? :

Mr. Faruer. Providing the lawyers were members of the Judge
Advocate General’s Department, I think it would be a very fine idea,
particularly in scattered areas like the southwest Pacific, as the chair-
man has mentioned.

Mr. Rrvers. And then the defendant would have a chance to select
counsel, that is, have more selection of counsel.

Mr. Farner. I don’t think it would work out that way, sir, ac-
tually, because the court would be appointed by a judge advocate,
under the system which I will go into later when I get down to it,
but he could request anybody whom he desired to serve as his counsel.

Mr. Rivegs. Then you think, as a matter of fact, what you recom-
mend and what many other people recommend, and that is to give the
Judge Advocate more autonomy, more independence, and more help,
would probably be welcomed by both the Army and the Navy.

Mr. Farmer, I think it should be, sir. I don’t know whether it
would be. But the essence of the situation is that I would divorce the
Judge Advocate General’s Department from the chain of command
so that we would have the Judge Advocate General’s Department
making the decisions and not acting merely in an advisory capacity,
where he could be overruled and frequently was.
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Mr. Rivers. I assumed that you have the same complaint that we
have heard, that there have been instances where the commanding
officer injected his own personality, as a result of a decision.

Mr. FarMer. I think there can be no doubt about that, sir. In fact,
the very first day I sat on a court as a law member we had that
situation.

Mr. Rivers. And you think the only way to divorce that possibility
is to make the Judge Advocate General absolutely independent of the
chain of command.

~Mr. Farmer. I do, sir. I think putting into the Articles of War a
statement, or even having a separate Article of War saying that it
shall be an offense for any officer to attempt to influence a decision of a
court, is completely worthless. The ways in which courts may be
made aware of the wishes of the commanding general are practically
_ infinite. It need not be done by a writing or by a specific statement.
In.fact, it usually was not done that way. The chances of any convic-
tion under those circumstances are practically nil.

In addition to that, T would like to ask the gentlemen: Who would
be the one to prefer the charge against his commanding general?

Mr. Rivers. What have you to suggest, sir—Ilike the chairman
brought out so aptly—to prevent a man from being incarcerated
indefinitely ¢ ) :

Mr, Farmer. Simply that there be in the first place a sufficient
number of judge advocates appointed so that there will be enough on
hand to take care of the normal situations,

Now, traveling units, as I mentioned, which were used in the north
African theater and which were also used in the Sixth Service Com-
mand, is one solution. In the Sixth Service Command they had a
general court martial set up and there they frequently brought the
accused and the witnesses to the court. That may not always be
feasible, but it is one solution in certain instances.

The other thing, as I mentioned, is traveling teams.

In addition to that there is no necessity of having separate staffs
set up for each court. For example, at a training camp in the South,
we will say, one that I am familiar with, you would have one team.
That team would take care of one or more general courts martial and
could also take care of the special courts martial so that you would not
have members of the Department sitting around doing nothing at a
great waste of the Government’s money, and time of the Army per-
sonnel. ‘

Mr. Rivers. Would you have an enlisted man sitting on both special
and general courts martial?

Mr. Faruer. The—in this I speak only for the committee, as we
are conducting a pool of the organization and it hasn’t been com-
pleted—commitee would not, and the reasons why we would not are
entirely practical—nothing theoretical. Theoretically we all see the
justice of having enlisted men sitting on courts when enlisted men
are being tried. However, there are these practical considerations.
We all know, at least all of us who have sat on courts, of the influence
that a colonel may have on a first or a second lieutenant who is also
a member of the court. Now, the colonel expresses himself very
clearly as to his views and although it is presumably a secret ballot
nevertheless the influence that he exerts upon the junior officers is very
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great. He has ways to make his opinion stick, in the event that the
junior officers do not conform. He may not be their colonel, but he
knows their superior officers and indirectly comments have quite an
effect on the carrer of a man in military life.

Bearing that in mind, I ask you to imagine the weight that a colonel
can throw against enlisted men on the court in the ordinary case.
Enlisted men shouldn’t be put in that position. I don’t think it is
healthy for either the enlisted men on the court or for the accused.
That would be the general situation.

However, there are specific situations where you would have an
entirely different split. You take a violation, for example, of the
sixty-third or sixty-fourth article of war: Disrespect to a superior
officer or offering violence or willfully disobeying the commands of
a superior officer. There you are very likely to find the exact opposite
reaction. The enlisted man being very sympathetic to his fellow
enlisted man would be inclined to say, “Well, after all, this officer who
gave him the order knew he wasn’t going to obey it and he did it just
to catch him, or it is nothing but a bunch of chicken,” and the usual
© Army terms. On the other side, you will find the officers feeling that
they must uphold the authority of their brother officers, if discipline
is to be preserved. Therefore you must expect to find a split between
your enlisted men and your commissioned oflicers, based not only upon
the evidence in the court but upon the unfortunate distinction between
the officers and the enlisted men, which to a certain extent must exist
to preserve discipline but which doesn’t work well if you are think-
ing of putting enlisted men and officers on a single court.

The third reason I am against it is this: If you are an enlisted man
and it becomes known that you are to sit on a court trying a certain
-accused, you have got to expect that friends of the accused in his
unit are going to put pressure on you. When you come off the court,
if the man has been convicted, there are very likely to be small ven-
dettas carried out, and there again I think we would not have a healthy
condition and I don’t think such a condition would be conducive to
morale,

At such time as you had a better understanding between the officers
and the enlisted men and at such time as some of this distinction

were worn down and we followed more the leadership prihciple
than the domination principle, then I think we would be prepared
to put enlisted men on the courts.

My objection isn’t based on the fact that you can’t find qualified
enlisted men, you certainly can; but I am afraid of that set-up.

Mr. Rivers. Well, then, it could possibly follow, if you do have
the autonomy vested in the Judge Advocate General’s Office

Mr. Farmer. I still think you would have that same problem, sir.

Mr. Rivers. Divorced from the chain of command

Mr. Farmer. Even if you did have that, sir

Mr. Rivers. What T want to say is this: The result in most cases
would be more advantageous to the accused and help the morale,
than the risk you take in putting an enlisted man on the court.

Mr. Farmer. Precisely, sir. I think the enlisted -man would be
adequately taken care of if the courts were constituted as you have
suggested, with an independent Judge Advocate General’s Depart-
ment.
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Mr. Crason. I suggest you go ahead with your statement, because
otherwise I don’t think you W'ﬂ% ever complete 1it.
© Mr. Farmer. 1 will be very glad to, sir.

Mr. Crason. All right. :

Mr. Farmer. I have already covered the point that the Articles of
War should be amended so the trial judge advocate, defense counsel,
and law member must be members of the Judge Advocate General’s
Department. ‘

Now, in-one respect this differs from the report of the Vander-
bilt committee. The Vanderbilt committee suggests that the prose-
cution be left to the appointment of the commanding general. T think
that is bad, and I think it is bad for these reasons: In the first place,
it seems to me that the whole judicial system of the Army should be
placed in the hands of trained officers, men whose sole duty is to
administer the court-martial system. In the second place, you are
getting right back again, if your trial judge advocate is appointed
by the commanding general, to having your court under the influence
of the commanding general, in this respect: It is provided by the
Manual for Court Martial that the duty of the trial judge advocate
is not just to convict but also to see that justice is done, and in the
event that any evidence should come into his hands which might be
favorable to the accused it is his duty to turn it over to the accused.
Now, if you are going to have a trial judge advocate who belongs in
another camp appointed by the commanding general, whose promo-
tions, duties, ratings, and all the rest of it depend upon the com-
manding general, I see that there will be a great pressure upon that
trial judge advecate to try and get convictions rather than to try and
see, as a judicial officer, that justice is accomplished."

In addition to that, if you do establish your separate Judge Advo-,
cate General’s Department, then if your TJA comes from the line of
command and your defense counsel comes from your Judge Advocate
General’s Department, you are going to have a sort of opposition camp
there which I think would be unhealthy. Your reviewing authority
who would be in the Judge Advocate General’s Department, would
be morally with the defense, than he would be with the prosecution.

There is the further fact that your defense counsel probably would
be better qualified than any trial judge advocate, because your defense
counsel would be a trained judge advocate whereas your trial judge
advocate would probably not be equally well trained. The general
would have to depend upon such other attorneys as were available
to him in his command.

The third point is, I think, the personnel of court martial should be
selected by the staff judge advocate from a panel which would be
appointed by the commanding general. And in order that there may
not be a mockery made of that, I would say that the Articles of War
should be amended to provide that that panel should consist of at
least twice the minimum number required to constitute the court, so
that there would be some freedom of choice by the judge advocate
appointing. ' .

The law member should be required to be present during all trials
and he should be vested with complete power to rule on questions of
law, including challenges. The present bill does not provide for chal-
lenges. Now, of course, as to challenges of the law member, it would
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have to be provided that the other members of the court, by majority
vote, would decide that question, but it is essentially a judicial func-
tion and it should be decided by the law member, when other members
of the court are challenged. In other words, my theory is this: You
should try so far as possible to divide the court into two parts: One
the judge, that is, the law member; and, second, the jury who are the
other members of the court. I think that is the best way of getting a
fair trial and a fair determination. , ‘

Myr. Kimwpay. Mr. Chairman—you would still leave it to the in-
dividual member of a court who was challenged to disqualify himself,
even though the law member doesn’t make the decision.

Mr. Farmer. Yes, sir.

Now, the power to refer any case to trial must be left in the hands
of command. After all, they are responsible for discipline and if they
see something that they believe is an offense they should have the right
to say that this man shall be tried. I would not take that power away,
but I think that when they say that this man shall ke tried and pre-
sented to the judicial arm of the Army, that is the point at which their
influence should stop. . .

After trial, the record—I am talking now generally about the gen-
eral courts martial—should be submitted to the commanding general
only for the purposes of recommendation, and the reason why he
should have the power of recommendation is that there may be prob-
lems peculiar to his command which should take a part in deciding
what the sentence should be. In that case his recommendation would
undoubtedly have a considerable influence upon the judge advocate,
but it should be the judge advocate who appointed the court from
the panel who should in the first instance review the record.  Erom
there the record should be sent up to a board of review. That should
be the final board and only .after action by that beard should the
- sentence be ordered executed, if it is approved. That board should
further have additional powers which the present boards do not have,
of weighing the evidence and setting aside any finding which .is
against the weight of the evidence and sending it back for a new
trial.

Mr. Kmpay. Is it your view that all records should go up for
review?. :

Mr. Farmzr. All records of general courts martial, T believe, should
go up for review, sir.

Mr. KiLpay. I believe at the present time, if the dishonorable-dis-
charge phase of the penalty is suspended, it 1s not essential that it go
to the board of review. :

Mr. Farmer. It does go to the board of review, sir, but it may be
ordered executed by the commanding general before it goes to the:
board of review. -

Mr. Kitpay.Yes.

Mr. Farmer. The board of review may then vacate the whole thing
on the basis of prejudice to the accused or other legal error.

Mr. Kmpav. Isn’t it true now that if the dishonorable discharge
portion is suspended—that is, the execution of it—it does not neces-
sarily go to the board of review? Then, after it has been approved
by the judge advocate, they could carry out the dishonorable discharge
penalty at any time, so that it is now possible under the law to bypass
the board of review. ' : ‘ :
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Mr. Farmer. That is absolutely true.

Mr. Kwpay. You don’t think that should be the case.

Mr. Farmer. No, sir. I will come to that in a minute. That has
to do with vacating suspended sentences, too, which I have seen very
gravely abused. :

The Manual for Courts Martial should further provide that it shall
be unlawful for any persons to attempt to directly or indirectly
influence the members of any court.

Now, in addition to that, I think there should be a specific provision
in there that it shall be unlawful for any officer to reprimand or com-
mend any court martial for its action, because it is perfectly obvious
that even if you prevent them reprimanding a court martial, by select-
ing the types of sentences which are commended you indicate very
clearly to the members of the court what the wishes of the commanding
general may be. I think one is as bad as the other. :

My, NoreLap. You think that should be in the manual or the
Articles of War? -

Mr. Farmer. Did T say the manual?

Mr. NorBrap. Yes.

Mr. Farmer. I am sorry: I should have said the Articles of War.

Mr. Norsrap. I agree with you very thoroughly cu that point.

Mr. Farmer. I think it should be in the Articles of War.

Now, the special court martial should be governed in the same way
that general courts martial are, particularly in view of the fact that
the special court martial is now to be given, and I think properly so,
the power to adjudge a bad-conduct discharge.

The one distincetion I would like to make is this: On the review
of special court-martial findings and sentences, where no bad-conduct
discharge is involved, the review by the judge advocate who appointed
the court should be final. I see no necessity for processing that vast
volume of cases up through the boards of review. Where a bad-
conduct discharge is adjudged, however, whether it be suspended or
executed, that case should be processed through the board of review,
in like manner as a general-court-martial case.

I have already mentioned that we do not believe that enlisted men
‘should serve on courts martial, so I won’t touch that again, However,
with respect to the disparity of sentences, which has been one of the
notable complaints against the court-martial system, it seems to me
that making the boards of review the final authority will tend to cut
down those disparities. You will have a rather limited number of
boards of review. They will be in direct contact with the Judge
Advocate General and with the Secretary of War. They will be in
" a position to enforce general policies of the War Department and to
see that these sentences don’t get out of hand.

Now, that doesn’t mean that you are taking away from the courts the
right to adjudge an appropriate sentence. Courts can adjudge an
appropriate sentence and the board of review cannot increase it; but
if a court gave a 50-year sentence for something that shuld get a 5-year
sentence, you would be sure, by putting the control in the board of
review, that the sentence could be cut down to a proper length.

Mr. Kmpay. Isn’t that possible now? .

Mr. Farmer. Pardon me, sir. '

Mzr. Kmwpay. That is possible now; isn’ it ?
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Mr. Farmer. It is only possible indirectly now. It is possible in this
way : Where the dishonorable discharge has been suspended, the board
of review can only recommend that the commanding general cut down
the sentence or remit part of it. The commanding general is not bound
to follow that recommendation, and in two cases that I personally
know of the commanding general wrote back to the chief of the Mili-
tary Justice Division of the Judge Advocate General’s Department
that notwithstanding the recommendation he felt that his original
disposition of the case was correct, and he refused to follow the recom-
mendation. In that event it would have to be handled at the other
end, through a clemency board or through some other such process.

Mr. Kupay. So long as this dishonorable discharge is suspended -
the War Department still has complete authority to review the record
and mitigate the penalty, or restore the man to duty, or take whatever
administrative action they desire to take.

Mr. Farmer. It would have to be done indirectly, though, sir. It
could not be done as part of this process. It certainly is bad for
morale to find a 50-year sentence going in, because the members of the
command know about that 50-year sentence. It is ordered executed.
It isn’t until months afterwards, when the accused has been removed
maybe to a rehabilitation center or a disciplinary barracks, that that
sentence is cut down. But the boys back in the accused’s unit don’t
know anything about that. ‘

Mr. Jounson of California. Mr. Chairman, could I ask a question?

Mr Crason. Yes. ‘

Mr. Jomnson of California. I wonder if your group gave any
thought to thisidea: In my State we have what is known as the indeter-
minate sentence law. If a crime is punishable, say, by 1 year to 50
years, all the judge does is to confine him for the period required by
law. Now, at the end of the minimum sentence a board reviews his
whole record. In that way we have gotten more or less uniformity of
sentence. Did your group consider anything like that?

Mr. Farmer. We didn’t consider it as a group. I considered it per-
sonally, and if you will be interested in having my individual action,

I would be glad to answer.

"~ Mr. Jounson of California. Could you just give it to us briefly?

Mr. Farmzr. I can give you it quite briefly. '

Mr. Jornson of California. That system had merit. Could we
apply it here, do you think?

Mr. Farmer. 1 don’t think it is necessary to use that system here,
In the first place, you are going to run, to a certain extent, afoul of this
question of maximum sentences, but actually that is the way it works
_out in the Army anyhow. The man gets a 5-year sentence. He then
gets sent to a rehabilitation center. At the end of 9 months or so his
case is reviewed and if he can be restored to duty he is restored to duty.
The balance of the sentence is suspended. So, irrespective of what
you call it, that is the way it works out. Now, with respect to the dif-
ference between the handling of officers’ cases and enlisted men’s cases,
we feel that special court martial should have the right to handle the
officer cases. As the bill reads now, although they have the right,
there is still the power in the President to exclude the officers from
the category of those whom special courts martial may consider. And
I think that in the sections relating to summary courts martial and to

95266—47—No. 125—7



2000
special court martial, the power of the President to narrow the juris-
diction of these courts should be eliminated. The jurisdiction should
be spécifically defined. '

I just have one or two other comments on this specific bill. Of
course, the creation of an independent Judge Advocate General’s De-
partment has nothing to do with an amendment to the Articles of War.
That would have to come in through a separate bill on the organiza-
tion of the Army. _

Now, the present bill provides that law members of general courts
martial must be members of the Judge Advocate General’s Department
or admitted attorneys certified by the Judge Advocate General to be
qualified. T don’t think that the alternative should be preserved. I
think that the idea is to take your law members and make them part -
of the judicial system. There is no reason why you can’t take law
members who have had the specific training required to fit them for
their jobs. - If you took a law member from anywhere except to Judge
Advocate General’s Department, you would again be placing the law
member in the position where he is under the commanding general’s
thumb, and we are trying to get away from that completely.

Furthermore, this bill does not provide for a law member of a special
court martial, and particularly where we have this problem of bad-
conduct discharge T think there should be a law member. I think
there shouild be a law member on every special court martial, irrespec-
tive of the case. .

It further does not provide that the trial judge advocate and defense
counsel must be members of the Department, but only if available.
Now, that doesn’t mean anything. We have already in the present
Articles of War, article of war 8, a provision that a law member must
be a4 member of the Judge Advocate General’s Department if avail-
able, and those of us who have served know that the member of the
Judge Advocate General’s Department.was very rarely available, even
though he was there to act at times as a trial judge advocate. He was
practically never sitting as a law member, where he should be, and
therefore that should be made mandatary and not discretionary.

My last point has to do with the mitigation and remission of sen-
tences and the vacating of suspended sentences. Now, the vacating
of suspended sentences is now in command. What has happened in
many. instances is this: A man is given a 5-year sentence. He serves 9
months and the balance is suspended. He commits some compara-
tively trivial offense, and on the theory the man is on probation the
suspension is vacated and the man is sent back to serve 4 years and 3
months, with an executed dishonorable discharge. That is something
which is controlled entirely by command and is completely unfair,
because I have seen it happen when a man merely went to town and
got drunk and received that treatment. I think, therefore, that that
power should likewise be vested in the Judge Advocate General’s
Department.

Mr. Crason. I appreciate, and I am sure the committee does, your
- fine statement. Thank you.

Mr, Faruzr. Thank you, sir.

Mr. Crason. Will Mr. Boyd come forward ?

+Mr. Boyp. Yes, sir. :

(Hon. Charles H. Elston, chairman, occupies chair.)

_ "Mr. Evsrox. Mr. Boyd, will you state your full name, please, and
indicate whom you represent this morning.
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STATEMENT BY COL. RALPH G. BOYD, PRESIDENT OF JUDGE
ADVOCATES ASSOCIATION '

Mr. Boyp. I am Ralph G. Boyd, of Newton, Mass. I am a practic-
ing lawyer, for 20 years, in Boston, a partner in a large law firm in that
city. , ' '

I have had some 20 years of military service, including service in
the National Guard as an enlisted man and as an officer, and many
vears in the Officers’ Reserve Corps, the last 10 or 11 years of which
have been in the Judge Advocate General’s Department. During the
war I served approximately 5 years on active duty, largely in the Of-
fice of the Judge Advocate General, but that service included observa-
tion of legal activities in each foreign theater of operations. I am a
colonel in the Judge Advocate General’s Department Reserve, and my
present statement is on behalf of-the Judge Advocates Association.

Mr. Euston. Would you state what the Judge Advocates Association
is? '

"Mr. Boyp. I will be very happy to, sir. The Judge Advocates Asso-
ciation is a national organization comprising in its membership nearly'
2,700 lawyers who served as officers in the Judge Advocate General’s
Department, most of them during World War II. We have in our-
membership approximately 2,200 of those 2,700 officers. ,

I come here at the express direction of the board of directors of
that association, who desire to have their views brought to this com-
mitte:’s attention and who desire to assure this committee and the
Congress that they wish to be of every possible assistance in improving:
the military justice system. .

I think I should state at the outset that not all of the judge advo-
cates are experts and specialists in military justice. Necessarily, the-
Department includes lawyers who were assigned to and became spe--
cialists in many fields, 8uch as international law, claims, military reser- -
vations, patents, contracts—all sorts of fields. My own assignment for -
the greater part of the war happened to be as the head of the Army.~
Claims Service.

But these judge advocates—most of them—have been students at
and graduates of the Judge Advocate General’s School and over this
war period have lived together, eaten together, and talked together,
and have each in the various fields a pretty clear understanding of
the problems of the related fields in which their brothers have been
operating. | '

We anticipated, of course, sometime ago that as of the close of the
last war there would be a certain scrutiny of the operations of the
military justice system during this war, with a view to improvements;
and anticipating that, we caused a poll to be made of our members. A
questionnaire, of which I shall be happy to furnish a copy to the com--
mittee, was sent to each of our members and somewhat over a thou-
sand replies have been recéived and reflected in the tabulations which
have been prepared to date. I should like, on individual questions,
to advert to the results of that poll, as indicating the frame of mind
and attitude on various questions. _

Mr. Frston. Is it in typewritten form, so that it could be inserted
n the record?
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Mr. Bovp. Yes,sir. I will be glad to hand to the clerk a typewritten
copy of my entire statement, including a tabulation of that type, which
may be inserted in the record.

(The questionnaire is as follows:)

JUDGE ADVOCATES ASSOCIATION

WASHINGTON 5, D, C.

Dear MeEMBER: The present  Congress is expected to consider revision of the
Articles of War and court-martial procedure, and this association will, no
doubt, be asked for its views. To that end, the board of directors has formu-
lated the following questions with a view to polling the membership on the more
important criticisms and suggestions contained in the report of the American
Bar Association committee on military justice, dated December 13, 1946. Yes
and no answers may be made, but since some of the questions are double-
barrelled, the board welcomes the fullest possible expression of views.

RECOMMENDATIONS OF AMERICAN BAR ASSOCIATION COMMITTEE

1. Total separation of appointing and reviewing authority from command.
JAG or officer deputized by him at Army or lower level to appoint general and
special courts. Power of commanding officer limited to appoint TJA and to
refer charges for trial; with power to disapprove findings and sentence, or
miticate; no power to order executed prior to approval by JAGD. Yes, 703
no, 71.

2. All general and special records to be reviewed by JAG or boards of review
or JA at Army or lower level, with power to weigh evidence and final power to
determine legal sufficiency of record, power to set aside findings and sentence
and order new trial, also power to reduce sentence. Yes, 754; no, 36.

3. TJA, defense counsel, and law member to.be lawyers and detailed by the
JAGD. Yes, 791; no, 19.

4. Law member must be actually present throughout trial; his rulings on
legal questions except as to sufficiency of the evidence to be binding on court.
Yes, 808; no, 4.

5. Substantial enlargement of JAGD. Yes, 808; no, 16.

6. Separate promotion list (as in case of Medical Corps) for JAGD. Yes,
758 ; no, 38.

7. Eligibility of qualified enlisted men to set on general and special courts.
Yes, 563 ; no, 220.

8. P10h1b1t10n of reprimand in any form of members of court; maklng it
offense to attempt to influence members of court or appointing or reviewing
authority. Yes, 860; no, 82.

9. Power of general court in officer cases to adjudge loss of commission and
reduction to ranks. Yes, 517; no, 268.

10. Trial of officers by special court without power of dismissal. Yes, 604;
no, 199.

Space limitations have required the committee to reduce the number of ques-
tions to the above. However, members are invited to express their views on any
aspect of the general problem. The above guestionnaire has been adopted due
to the inability of the committee to obtain for distribution sufficient copies of
the American Bar committee report.

The directors are appointing a committee to evaluate the responses. Please
sign and return by February 10, 1947.

SaMmumL ¥, BEACH, Secretary.

P.S.—A directory of members will be sent you around February 15, 1947.
Send in your correct address. -

STATEMENT BY CoL. RALPH G. BOYD, PRESIDENT OF JUDGE ADVOCATES ASSOCIATION,
BeFoRe THE LEGAL SUBCOMMITTEE, HOUSE COMMITTEE ON ARMED FORCES

The Judge Advocates Association is a national organization comprising in its
membership nearly 2,200 of the some 2,700.lawyers who served as officers in
the Judge Advocate General’s Department during World War II. As the
president of the association I have been authorized and directed by the board
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of directors to appear before this committee and here to present briefly: the
association’s views and recommendations relative to the necessity for and the
nature of legislative changes relative to the administration of military justice.
I am directed to assure this committee and the Congress not only of the associa-
tion’s continued interest, as soldiers and lawyers, in further improving the
present system but also of the association’s desire to be of all possible assistance
in the detailed analysis and drafting necessary to modernize the system to make
it truly workable under modern changed conditions.

It should be stated at the outset that not all of the members of the association
are experts in the military justice field. They are now—most of them—lawyers
in civilian practice, judges and public officials. Several of them are members
of the Bightieth Congress. But, while not all are experts, most of the experts
are included in the association’s rolls which list also most of those judge advo-
cates who, in great part graduates of the Judge Advocate General’s School, per-
formed at one time or another during the war all manner of legal assignments.
These included matters relating to claims, patents, contracts, real estate titles,
military affairs, legal assistance, international law and other fields of law in
which the military was concerned as well as criminal law and military justice.

Anticipating that, as after the last war, the system of military justice would
no doubt be subjected to careful scrutiny by the Congress with a view to profiting
by the experience of the war, the association’s directors have caused its mem-
bers to be polled on many of the vital aspects of the situation. Over 1,000 replies
have been received. To the results of this poll I shall advert from time to time
in this statement.

It would be inappropriate at this time to refer, as to the details of the
amendments now proposed in the bills before this committee or otherwise to
be considered, whether any particular detailed text is the best which can reason-
ably be devised. Whether particular text is even for detailed consideration must
necessarily turn on the acceptance or rejection of certain broad proposals for
chapges in the existing system.

The Association has observed with interest the activities of the War Depart-
ment Advisory Committee nominated by the American Bar Association and
appointed in March of last year by the Secretary of War. This group of dis-
tinguished lawyers and judges, after full committee and regional public. hearings
and with the benefit of personal interviews and replies to questionnaires and
after exhaustive studies, has filed with the War Department its carefully prepared
‘report dated December 13, 1946. I am sure that the conclusions embodied in
this most enlightening report are fully known to each member of your committee.

It is obvious that the Advisory Committee and the War Department and your
committee as well as this association and all thinking citizens desire and are
searching for a single result—namely, the determination of what changes in
existing laws, regulations, and practices are necessary or appropriate to im-
prove the administration of military justice in the Army. No one doubts but
that some changes are necessary. The problem, all agree, is only as to what
changes are to be made.

One question—and in our opinion the very heart of the whole p1oblem—-1s
_ whether military justice as hereafter administered is to remain, as historically
it has developed, essentially military to achieve justice or whethe1 it shall essen-
tially be justice as administered within the military.

The eminent committee of the American Bar Association is of the opinion
that, though the right of command to control the prosecution and to name the
trial judge advocate should be retained, the Judge Advocate General’s Depart-
ment should become the appointing and reviewing authority independent of
command. That committee felt that the authority of a division or post com-
mander to refer charges for prompt trial to a court appeinted by a judge advo-
cate should be absolute. The need for preserving the disciplinary authority of
the command and at the same time protecting the mdependence of the court
cculd thus be met. It had no fear that the arrangement would impair the proper
authority or influence of the commander. The absolute right to refer the charges
for speedy trial and to control the prosecution would, the committee thought,
satisty the demands of discipline. “Further than that the command should not
go. The present Articles of War do not contemplate that the commander shall
control the action of the courts.”

The committee further stated: “The need for the prompt appointment of a
court and a speedy trial when the command refers a charge for trial must be
recognized. Moreover, the deterrent effect of punishment must not be over-
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looked and the need for severe sentences under conditions prevailing in an
army in a state of war cannot be denied. But there is no reason to -think that
the members of the Judge Advocate General’s Department will not be keenly
alive to all these necessities. They will be Army men selected and trained by
Army men. In time of war they will be in the field in close association with
the command and cognizant of all the considerations of safety and success which
influence the command itself. The time is past when a court martial might .be
deemed merely as an advisory council to the commander. The court martial, as
conceived by the Articles of War, is an independent tribunal; and if the com-
mander controls the prosecution, the appointment and tunctlonmg of the court
may be safely left to the legal department of the Army.”

It will be recalled that the House Committee on Military Affairs as early as
August 1, 1946, pursuant to House Resolution 20, Seventy-ninth Congress, au-
thorizing the committee to investigate the war etfort, mmade certain recommenda-
tions (Rept. No. 2722) based on a careful examination of the court-martial:pro-
cedure and the entire judicial system of the Army. The House committee recom-
mended in part:

“Recommendation 1

“That the Judge Advocate General’s Department be vested with judicial power
it does not now possess;

“That, after a special or general court has been held, the findings and sentences
shall pass directly to the Judge Advocate General’s Department for all further
actions of review, promulgation, and confirmation, except for such final appellate
review as may be made by the Judge Advocate General of the Army in accord-
ance with recommendation 2 below and such final confirmation as may legally
require action on the part of the President;

“That in view of its increased responsibility the Judge Advocate General’s De-
partment be reorganized and enlarged, both as to the number and the qualifica-
tions of its personnel, provision being made for Judge Advocate General jur-
isdictions to be set up throughout the Army, independent of the immediate
commands in which cases arise, and provision being made for higher reviewing
officers of the Judge Advocate General’s Department to take part in actual
trials from time to time throughout their service in order to keep their judgment
realistic as well as academically-and legally sound;

“That officers of the Judge Advocate General’'s Department be made available
to sit as law members, trial judge advocates, and defense counsel in all general
courts martial in accordance with recommendations 4 and 6 below; and

“That the Articles of War be amended as may be necessary to glve effect to
the foregoing provisions of this recommendation.”

The Bar Association committee felt that the commander referring the case for
trial should have the power to mitigate, suspend or set aside the sentence but
that such authority or power of command to act upon the sentence should be
limited to the question of clemency. .

Adoption of the proposal that there be a total separation of appointing “and
reviewing authority from command, that The Judge Advocate General or an of-
- ficer deputized by him at the Army or lower level appoint general and speeial
courts martial, that the power of the commanding officer be limited to the appoint-
ment of the trial judge advocate and to refer charges for trial with power to
disapprove findings and sentence or to mitigate, but with no power to order execu-
tion of the sentence prior to approval by The Judge Advocate General or his
representative, is urged by the Judge Advocates Assoclation. Of its members af-
firmatively expressing an opinion on this proposal, 703 were in favor and only 71

opposed.

pghat courts appear to dispense justice is comparable in importance with the
fact that they really do dispense justice. So long as any substantial number
of commanders, judge advocates, and particularly enlisted men are of the opinion
(see p. 7, Bar Association Committee Report) that courts are dominated by com-
mand, such courts are under suspicion and their findings and sentences suspect.
To remove this defect would alone be a sufficient reason for legislation taking
the system of military justice out of routine command channels. “These ‘justice’
considerations,” the Bar Association committee stated, “are important to a.
modern peacetime army as well as to a wartime army. As our outlook upon
world affairs and our concepts of military service have broadened, national
“defense has become a matter of concern to every citizen. The nearer our approach
to universal military service the greater is the need to emphasize the military
justice system.”
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This association concurs in the view of the Bar Association committee that the
members of the Judge Advocate General’s Department should be governed as to
promotions, efficiency reports, and specific-duty assignments in the chain of com-
mand of the Judge Advocate General’s Department and not by the commanding
officer of the organizations in which they may be serving. It is elementary to dll
who have had military service that the effective performance of any function
within the military is assured only if the power to promote—or to fail to pro-
mote—to rate an officer’s efficiency, and to assign an officer to the locations and
duties to which he is best fitted and is most needed, rests in the chain of com-
mand responsible for the particular function. It is obvious that if The Judge
Adyocate General is to have any reasonable chance of success in building, main.
taining and operating a legal and judicial system be, and not the individual and
jcolated military commander, only incidentally concerned with legal activities,
must be vested with the power to arrange such vital matters within his own or-
ganization subject, of course, to such broad policies and regulations as may from

_time to time be in force and applicable to the Army as a whole.

The House committee further recommended :

“Recommendation 2 ‘

“That The Judge Advocate General of the Army be vested with judicial ap-
pellate power in all general court-martial cases apart from the administrative
processes of review;

“That The Judge Advocate General be empowered to consider appeals from the-
judgments of general courts martial both as to law and fact.

“That the Articles of War be amended as may be needed to p1ov1(1e that any
defendant may file a petition for rehearing in appeal from the judgment of any
general court martial, said petition to be addressed to The Judge Advocate
General ;

“That the Judge Advocate General be empowered in his judgment to retry
any case de novo, to order any case retried de novo, or to void any original pro-
ceeding, or to alter any sentence, or to issue an honorable discharge in place of a
dishonorable discharge, or to restore to an officer his commission or the grade
of which he may have been deprived by sentence of a general court martial, or to
take other action as may be required to correct any injustice and so far as pos-
sible to make whole the party or parties injured ; and

“Then when, by direction of the President, as provided in article of war 50,
an office of assistant judge advocate general is established in any distant com-
mand, said assistant judge advocate general shall exercise in that command
judicial powers and duties corresponding to those authorized in the foregoing
paragraphs for the Judge Advocate General of the Army.”

The proposal that records of all trials by general or special court martial not
only be reviewed by the Judge Advocate General or boards of review or by a
judge advocate at the Army or lower level but with power to weigh the evi-
dence and with final power to determine the legal sufficiency of the record; to
set aside findings and the sentence and to order new trial, and with power also
to reduce the sentence, is also urged by the Judge Advocates Association as vitally
necessary of adoption. As against 36 opposed, 754 judge advocates were in
favor.

The bar association committee report in this regard states: “The final review
of all general court-martial cases should be placed in the Department of the
Judge Advocate General and every such review should be made by the Judge
. Advocate General or by the Assistant Judge Advocate General for a theater of

operations, or by such board or boards as shall be designated by the Judge
Advocate General or the Assistant. This reviewing authority shall have the
power to review every case as to the weight of the evidence, to pass upon the
legal sufficiency of the record and to mitigate, or set aside, the sentences and
to order a new trial. This recommendation relates not only to checking command
. control but also importantly to the correction of excessive and fantastic sentences
and to the correction of disparity between sentences. In order to make this
recommendation effective, article of war 50%% should be amended. In its present
fomy it is almost unintelligible. It should be rewritten and the procedure pre-
scribed should be made clearer and more definite. There seems to be no good
reason my cases in which dishonorable discharge.is suspended should not be
reviewed in the same way as are cases in which it-{s not suspended.”

Adoption of the foregoing recommendations would do much, in our opinion,
to minimize “such disparity and severity in the impact of the system on the

>
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guilty as to bring many miiltary courts into disrepute both among the law-
breaking and the law-abiding element.” )

It has been proposed that the trial judge advocate, the defense counsel, and
the law member be lawyers and detailed by The Judge Advocate General or his
representative. Of the judge advocates expressing an opinion, 791 are in favor
as against 19 opposed. As to this the Bar Association committee was of the
opinjon that it should be a jurisdiction requirement that the law member and
the defense counsel of a general court martial be trained lawyers and commis-
sioned officers detailed by the Judge Advocate General’s Department, though
content that the trial judge advocate for the particular case be appointed by
command. Some members of this association incline to the view, which was
apparently also the view reflected in the House committee report, that the trial
judge advocate as well as other legal personnel be appointed by the Depart-
ment rather than by command. That Department alone should have the re-
sponsibility of recruiting, training, and making available legal personnel. The
matter of prime importance, in the view of this association, is that the prosecutor
be a lawyer and be selected from the Judge Advocate General’s Department—
not that in the particular prosecution he be designated by the Department.

That personnel serving on the court as law members or before the court as
trial judge advocates and as defense counsel should be lawyers seems not even
open to question and this was expressly recognized in the House committee
report. It is pure fiction to presunme that Army officers generally are sufficiently
_ learned in the intricacies of the law to practice law in the Army. So to presume
is as untenable as to hold that by virtue of his Army commission and having
been exposed in a general way to the problems of command every judge advocate
is presumed to be competent to have entrusted to him the direction of troops
in combat. )

In the report of the House committee recognition was given to the fact that
officers not members of the Judge Advocate General's Department would no
doubt if members of the bar of a Federal court, or of the highest court of a
State or Territory, be entirely competent to serve in legal capacities within the
Army. It should not be contended that legal functions must in every situation
and without any exceptions be performed by judge advocates. Many thousand
lawyers served in the last war in most of the arms and services. It is sub-
mitted only that assignments involving anything approaching full-time legal
services should be filled by niembers of the Judge Advocate General’s Depart-
ment. Utilization of other available legal talent for the performance of legal
functions in isolated cases where full-time devotion to legal matters is not
feasible or desired could readily be accomplished by detailing such officers to the
Department with its approval, in particular cases, as available and needed.
Application of the test suggested by the House committee as to minimum quali-
fications in the selection of nonjudge advocate officers tor such detail would
greatly improve the quality of the professional duties so performed.

It is proposed by the Bar Association Committee that the law member be
actually present throughout the trial and that his rulings on legal questions ex-
cept as to the sufficiency of the evidence be binding on the court, Out of 812
judge advocates, 808 favor this.

A matter of vital importanee, in our opinion, is the size of the Judge Advocate
General’s Department insofar as it is to be composed of officers of the Regular
Army regularly assigned to and qualified to act as members of that Depart-
ment. The American Bar Association Committee specifically recommended a
substantial enlargement of the Army’s legal department including an increase
in the number of technicians in the administration of the Army system of-
justice. It stated in part: “The witnesses before our committee were almost
unanimous in this general recommendation. Almost all said that they observed
a real need for more lawyers in the administration of the Army system of
justice. The Judge Advocate General’s Department needs more lawyers, more
clerks, more reporters, and more statisticians * * * we make the general
recommendation for substantial enlargement of the Department.” We concur in
that opinion.

All but 16 of 808 judge advocates voting favor substantial enlargement of the
Department. We believe that out of a total of 50,000 officers in the Regular Army
700 to 800 should by statute be members of the Judge Advocate General’s Depart-
ment. This number will necessarily be supplemented from time to time by AUS
and Reserve officers on acéive duty for pmposes of training and to fill obvious
gaps in per sonnel of the Department.
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‘We recommend also a departure from the present system in which the Depart-
‘ment has no enlisted personnel of its own. We favor revision of the system to
permit and require the establishment of a corps of enlisted specialists within the
Judge Advocate General’s Department. Court reporters, clerks, and many other
of the enlisted personnel directly concerned in the performance of the mission of
the Department require special training. To provide such training should be the
Department’s responsibility. And personnel so trained should remain available
for disposition where they can best assist in the performance of that mission.

It is important also that the Department be so situated within the organizational
scheme of the War Department and of the Army that it may effectively perform
its mission. It should be responsible at most only through the Chief of Staff—
and through no other officer or officers—to the Secretary, or the Under Secre-
tary, of War. It should be headed by an officer of such rank as will be com-
mensurate with the responsibilities properly pertaining to the chief legal and
judicial officer of the War Department and of the armies in the field. It is not
contended that it is feasible within the War Department and the Army to follow
any System other than one in which the law department is an agency subordinate
to—though advising—the Chief of Staff and his subordinates in legal matters.

It is teasible to invest The Judge Advocate General with such rank that he is
not junior to the Assistant Chiefs of Staff. We recommend, accordingly, that The
Judge Advocate General of the Army by statute hold the same rank as is normally
accorded in peacetime and in war to the four generals on the War Department
General Stafi. He should in time of war be a full general; in peacetime, under
present conditions, he should be a lieutenant-general.

A related, but important, problem is that as to the manner of selection and
promotion of officers assigned to the Judge Advocate General’s Department. We
are aware that current recommendations for a new promotion law contemplate
the continuance of a separate promotion list for officers of the Medical Depart-
ment and for chaplains. The establishment and continuance of such separate
promotion lists for medical officers and chaplains is not without good reasons.
It has been stated of them that officers for these corps are all appointed from civil
life, Because of the additional education required they are appointed in an
advanced grade. Being specialists they cannot be used in other positions and are
therefore not transferable to other branches. The Judge Advocate General’s De-
partment, too, is a corps of officers who are members of a profession requiring
additional academic preparation. Although commonly in demand for adminis-
trative positions in other branches it is unusual indeed that a judge advocate is
transferred to another branch, particularly to one of the arms. )

The caliber of performance of the Department’s mission must directly depend
upon. the caliber of its officers. The Department has in the past been fortunate
enough to obtain and now to hold the services of some distinguished lawyers.
But the difficulty of obtaining for the Regular Army lawyers in sufficient num-
ber and with proper educational background and professional ability and acumen
has already become only too obvious. The monetary rewards offered by the
Regular Army are to the outstanding young lawyer simply not comparable to
those in private practice. There will always be a few of great ability who be-
-cause of an innate desire to be of public service, or to be of the Army, can
be counted upon to join and remain a part of the corps of regular judge advo-
cates. But the Army must offer more than a degree of economic security. If
the Army is to obtain and hold outstanding lawyers it must provide for a corps
of officers in which advancement is dependent primarily at least on relative
merit among the fellow-members of the legal profession. R

The bar association committee hag said on this point: “In order to overcome
the difficulty of securing and holding trained lawyers in the Judge Advocate
‘General’s Department in time of peace, it is specifically recommended that they
be afforded the same privileges regarding promotion as is now afforded to the
other professions whose personnel are at present on a separate promotion list and
that necessary legislation to effect this be initiated without delay, in order that
the proposed enlargement of the Department may be coordinated with these new
privileges.” Of the 796 judge advocates expressing an opinion on this question
758 are in favor of, and only 38 opposed to, a separate promotion list on all
terms like that, avallable to the Medical Corps

Another of the proposals advanced is that qualified enlisted men be eligible
‘to membership on general and special courts martial. The House committee
recommended that the Congress at least consider amendments to provide that
‘when charges are brought against enlisted men for trial by special or general
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court martial they be given the right to demand that up to one-third of the
membership of the court be enlisted men and from organizations other than
that of the accused and the accuser.

The bar association committee, while recognizing that there is a sharp divi-
sion of opinion on the subject, was of the opinion that “Qualified enlis{gd men
should be eligible to serve as members of general and special courts martial and
should be appointed thereon to the extent that in the discretion of the appointing
authority, it seems desirable to do so.” It was felt that some improvement of
the morale of the enlisted men might result from such an innovation. It was
found that commissioned officers generally are divided as to the desirability of the
proposal and that a preponderant majority of the enlisted men favor it. Oppo-
sition was based on the contention that since the movement of gqualified men in
the Army is upward the appointment of enlisted men will lower the quality
of the courts and give rise to personal antagonism and recrimination in Army
units when enlisted men participate in the conviction and sentence of their fel-
lows. It is suggested also that under a system where military justice is domi-
nated by command enlisted men giving thought as to the precariousness of their
status as noncommissioned officers might be more prone than officers to follow
the supposed wishes of their commanding officer relative to convictions and as to
sentences.

Of the 783 judge advecates expressing an opinion 563 are in favor and 220
opposed, many of them vehemently. Many submitted qualified replies expres-
sing no enthusiastic belief that placing enlisted men on courts is a panacea.

The poll reflects, we think, a disposition to favor .testing out, at least in a
limited way, the possibilities of wutilizing qualified enlisted. men in enlisted

men’s cases if the Congress thinks favorably of the proposal. We feel that
~ this question has been improperly confused with the claim, apparently often

justified, that in the administration of the military justice system there has
been discrimination in favor of officers. We feel that this latter problem is
onie which will fade into insignificance under a truly judicial system of Army
justice. Most of the judge advocates in World War II entered this war as
enlisted men. They know how enlisted men think. They doubt that enlisted
men generally would prefer to be tried by other enlisted men. They feel confi-
dent that by and large trial by officers will produce a sounder and fairer result.
We feel that any sentiment now current favoring enlisted men on, courts
stems largely from the misfortunes of enlisted men who were convicted by
courts martial, As to those it is not seriously urged, we understand, that inno-
cent men were often convicted. The real difficulty lies in the sentences which
were ‘“frequently excessively severe and sometimes fantastically so.” The
remedy is not so much to change the personnel of the courts as to eliminate
any possibility of command domination and by the ereation of a sound judicial
system to keep the sentences down to a realistic plane.

Another cause of criticism of the present system is that a commanding officer
may lawfully—and often does—reprimand members of a court martial. The
House committee unqualifiedly recommended that amendments be adopted
to prohibit the censure, reprimand, or admonishing of any member of a court
martial by any authority who has appointed a general, special, or summary
court with respect to the findings or sentences adjudged by such court or other
exercise of his judicial responsibility. The Bar Association Committee recom-
mends that the manual contain an express prohibition against the reprimand of
the court or its members in any form. It is significant that the members of
this association are of the opinion, 860 to 82, that such reprimands should be
expressly prohibited.

It is also complained of that it should be an offense to attempt to influence
members of a court or the appointing or reviewing authority. The Bar Associa-
tion Committee, convinced that in many instances commanding officers who
selected the members of the court made a deliberate attempt to influence their
decisions, has correctly stated that the Courts Martial Manual should contain
a statement that it is the duty of the court to exercise its own judgment in impos-
ing sentences and that it should not pronounce sentences which it knowg to be
excessive, relying on the reviewing authority to reduce them. And it further
correctly states that the manual “should provide that it is improper and unlaw-
ful for any person to attempt to influence the action of an appointing or review-
mg authority or the action of any court martial, general, special, or summary,
in reaching its verdict or pronouncing sentence, except persons connected with
the work ot the court, such as members of the court, attorneys, and witnesses;
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and this prohibition should be made expressly applicable to the appointiﬁg or

reviewing authority. It should be stated that any violation will be considered
conduct of a pature to prejudice military discipline and to bring discredit upon

the military service in violation of article of war ninety-six.” This association.

860 to 82, agrees.

A still. further proposal is that there be vested in general courts martial authority
in officer cases to adjudge loss of commission and reduction to the ranks. The
bar association committee recommends authorization for such action in time of
war. This association, 517 to 2G8, concurs.

It has also been suggested that it be provided that officers may be tried by
special, as well as by general, courts martial and that such special courts have
power to dismiss the officer from the service. The bar association committee
recommends this change. This association, 604 to 199, agrees,

The association invites this committee’s special attention to the recommenda-
tion of the American Bar Association committee that a board of officers be con-
stituted to consider other advisable changes in the Articles of War and in the
Manual of Courts Martial and that such study be a continuous process so that
further changes may be made as the need for them appears to develop. The
law should be a living thing. The minor changes over the last quarter century
failed by far to reflect the changed conditions and the new problems. This asso-
ciation strongly favors such continuing study with annual reports to the President
and to the Congress. :

The association wishes to express its appreciation for the opportunity extended
to its spokesman to appear before this committee to report its views and recom-
mendations. It will follow with interest the course of the current hearings and
will study in detail the testimony presented. Now that we have reverted to
civilian practice we are again a group of busy lawyers. We believe, though,
that the sense of duty®which prompted so many of our members, many beyond
the accepted age for military service, to place their time and their talents at the
country’s disposal in time of war can be counted upon to the extent deemed
helpful by the Congress to cooperate with this committee and to serve it in any
role in the legislative process of determining first the broader questions pertinent
to a decision as to the general nature of the changes now to be effected in the
military justice system and then in the laborious task of devising proper text
to mold the existing law into a better statutory basis for a sound system of
justice for the military.

We respectfully request the opportunity of filing with the committee in writing
from time to time such detailed comments and recommendations as may appear
appropriate from the course of the preceding testimony and that which is to
follow. In turn the association assures the committee that such know-how as its
members have developed in the daily us€ of the present system in wartime is at
the disposal of the Congress and that it will welcome the opportunity to be of
service in the formulation by this committee of the much-needed changes in the
present system.

! .

Mr. Boxn. We do not propose or suggest that we outline or present
at this time any detailed text for adoption. We think that the first
task is the determination of what principal changes must be adopted -
and from a consideration of that question will come the problems
of detailed drafting, which, of course, involve a great deal of labor.

‘We have followed closely two broad investigations into this situa-
tion. We have examined very carefully the report of the committee
of the American Bar Association, which was a committee nominated
by that association and appointed by the Secretary of War to make
an exhaustive study of the military justice system.

We have also examined with great interest and care the report
made by & special committee of the House Military Affairs Com-.
mittee, In 1946, covering the same general situation.

It becomes perfectly obvious, based on their conclusions and on the
results of a poll of our members, that some changes must be made
and the only question as to which there can be difference of opinion I
take it is as to what changes are to be made.
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The first and most important question, which goes to the heart of
the entire situation, is the relationship between military justice and
command. The American Bar Association committee felt very
. strongly, and so reported, that the function of command in relation -
to military justice should be limited to the preferring of charges
and to the designation of a prosecutor to try cases before courts.
They felt definitely that the command responsibility was satisfied at
that point and from that point on the problems were legal or
judicial and that the entire handling of the matter from that point,
except for mitigation or clemency by the appointive authority imme-
diately after the trial, should be vested in a judicial system and that
the Judge Advocate General’s Department was such a judicial sys-
tem, at least it was the basis of such a system if properly expanded
and modified and improved to take care of the real problems,

The opinion, based on so much investigation by the American Bar
Association committee, is so definite and so convincing on that that
we simply refer to it.

The substance of the results of the committee’s report on that all-
important question and of recommendation 1 in the report of the
House committee filed in 1946 is in substance the proposal No. 1 which
was included in our poll and the question as put to our members on
that is as to whether they did or did not favor the adoption of the
proposal that there be a total separation of appointing and reviewing
authority from command; that the Judge Advocate General or an
officer deputized by him at the Army or lower level appoint general
and speelal courts martial; that the power of the commanding officer
be limited to the appointment of the trial judge advocate and to refer
charges for trial with power to disapprove findings and sentence or
to mitigate, but with no power to order execution of the sentence
prior to approval by the Judge Advocate General or his representa-
tive. That was the first proposal submitted to our members.

Mr. Evston. And that is_as to both general and special courts
martial? ’ '

Mr. Boyp. As to both general and special, and I would like to make
it clear that all of our comments, which might be thought to refer
generally to general courts martial refer to special courts martial
also. It is our view that the dividing line in military justice is not
between the general and special, but between the summary and the
special court martial; that the special court martial should be assim-
ilated to the general court martial, with greater accessibility, of
course, of special courts, smaller numbers, and lesser jurisdiction,
but in all other respects, including the proposition that it should be
a court of record and its decision subject to review, just as in the case
of a general court martial )

Mr. Euston. You see no objection, do you, to the commanding officer
having complete control over the preliminary investigation and the
preparation of charges?

Mr. Boyp. No, sir. I think that is his function. .

Much has been said about the necessity of the command enforcing
discipline, that that is his problem. That is perfectly correct. We-
think that it is essential for the performance of his function, that
he investigate charges and decide for himself whether he will prefer
the charges and cause them to be tried, and in turn probably also at
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the close of the trial to mitigate, by filing what is in effect a late
nolle pros, but that it stops there. ]

Mr. Erston. You see no objection, do you, to the commanding officer
appointing the trial judge advocate. _

Mr. Boyp. No, sir; provided that officer is appointed from. the
Judge Advocate General’'s Department. He should be recruited,
trained, and made available.

Now, on this basic proposition we had 774 clear answers yes or no.
In all of our questions we had some qualified answers and some ques-
tions were not answered, but out of the replies that came in 774 ofhcers
made categorical answers and of those 774, 703 were in favor of that
separation from command and onéy 71 opposed. In other words,
approximately 10 to 1 of the judge advocates expressing a firm opinion
on this matter were in favor of this proposed change.

Mr. Erston. Were these officers regular officers, or were they Re-
serve and National Guard officers?

Mr. Boyp. They are all officers who replied. I would suppose, sir,
that regular officers on active duty would probably not reply to such
a questionnaire. In general and because I&artlculaﬂy of the fact that
most of the 2,700 during the war were Reserve, AUS, and National
Guard, necessarily that is the group that has spoken. Even at the
beginning of the war, I think there were something less than 100
regular judge advocates. Hence, the very great expansion.

This association feels that to have a good military justice system
it must not merely in fact be good but it must appear to really give
justice, to dispense justice, and so long as any substantial number of
judge advocates, commanders, and particularly enlisted men, which
18 a matter stressed in the bar association report—so long as 1t is com-
monly believed, whether or not justly, that courts are dominated by
command and are not true judicial establishments such as the Federal
civilian courts, then there must be some improvement, there must be
sgne change, some change is vital. We believe the only way of ef-
fecting that change is the separation and at the point we have in-
dicated, between command and judicial. _

Our emphasis is on the necessity of an establishment which is a
truly judicial establishment and not one which is dominated by com-
mand at any level along the way. As a part of that situation of
course it is necessary that promotions, efficiency ratings, assignments,
leaves, all of the problems of daily life which relate to judge advo-
cates, must be within the control of the Judge Advocate General and
those officers appointed by and operating under him. Just so long—
as was the case in this last war-—as the judge advocate of a particular
command receives his efficiency rating and the question whether he
or.some other officer on the staff is going to get the next promotion,
when there are only a limited number of promotions available—just
so long as that situation exists and so long as we have human nature
as it is, even at what we would suggest would be a very high level
- among our judge advocates, nevertheless those lawyers are going to
be influenced to a certain extent. If they are the commander’s man,
-if they are going to be his staff, they must to a considerable extent
bend to his wishes. We do not wish to have a situation in which
judge advocates must bend to the wishes of anything except their
respect for the ethics of their own profession and for the broad



2012

policies Iaid down by the judicial department of the Army of which
they are members.

Now, the next most important point, of course, in considering
changes is that set forth in the second recommendation of the House
committee report and dealt with very fully in the bar association
report, and that briefly is that records of all trials by general or
special court martial not only be reviewed by the Judge Advocate
General or boards of review or by a judge advocate at the Army or
Jower level but that there be power to weigh the evidence. Boards of
review could not weigh the evidence in the last war. All they could
do was to determine whether there was enough evidence there upon
which they could uphold the findings below.

Mr. Eiston. Do you feel it would be necessary to have a verbatim
record of both a special and general courtmartial or a narrative
form, such as a bill of exception, to go to the reviewing board ?

Mr. Boyp. I have felt, sir, that the present system of records could
be greatly improved and that there could be greater stress on the
essential facts, much more like a bill of exceptions, than has been
the case heretofore. There is a great deal in the record at the present
time which I suspect is not as helpful as some other material which
could be in. Certain parts very definitely should be verbatim.

Mr. Jouxson of California. Do you think that a reviewing board
that only read the cold record and doesn’t see the witnesses and their
demeanor under examination is able to as fairly and as impartially
determine those factual questions? ‘

Mr. Boyp. As whom, sir.

Mr. Jomnson of California. What?

Mr. Boyp. Can they determine as well as what other tribunal ¢

Mr. Jornsown of California. As I understand you, the reviewing au-
‘thority had the right to weigh the evidence, not only to consider the
matter of the sufficiency of the evidence.

Mr. Boyp. In this respect, sir. At the present time it is my undgr-
standing that if a man has been convicted and the record comes up to
a board of review, the board of review will not upset the conviction if
there is enough evidence on which the court below could have found the
man guilty. A '

Mr, Jounson of California. Well, the theory of that in our State is
this, that the jury, if it is a jury, or the trial court, if it is a court case, is
in a better position to weigh the evidence, having seen and heard the
witnesses, than some board sitting up here and only reading-the cold
record.

Mr. Boyp. That is perfectly—

Mr. Jounson of California. Sometimes a man’s testimony when re-
duced to writing, in my opinion, doesn’t truly reflect the convincing
power that he has a witness. Now, what do you think about that. Do
you think that that upper board—that is a pretty sweeping power—
should have the right to weigh that testimony?

Mr. Boyp. Of course, sir, it is limited to releasing the man or reduc-
ing his penalty. It works in his favor. Most of the complaints about
the present system have been that it works against a guilty man, in pro-
viding perhaps a greater sentence than was just.

Mr. Jounson of California. Then, your experience convinces you
that that is a correct principle to lay down in our courts-martial pro-
cedure, is that correct?
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T have talked with many members, through the war, of boards of re-

view and I was very definitely aware of a feeling by them that the rule
under which they could upset a case only if there was an insufficiency
of evidence hampered them in accomplishing their true mission.
- I would like to suggest, if I might, that we make available at a
later time before this committee a member of a board of review, or one
or more members, who are expert in that particular function and could
give you their personal experience based on the examination of many
cases. '

Mr. Norerap. Referring back to the question asked by the chair-
man, Mr. Elston, I didn’t quite understand your answer with refer-
ence to special courts. You said, in the case of the special court, that
a least part of the evidence should be be put verbatim in the record.
How are you going to find the dividing line? Won’t you either have
to put in all the evidence or none of it, to make up a record that a board
of review could study. .

Mr. Boyn. I would hesitate, impromptu, in this manner, to indicate
what would seem to be the best way of handling that situation.

Mr. Norsrap. There is .

Mr. Boyp. I do recognize that you must have a record of a special
court, if there is to be a review. We do think there should be a review.

Mr, Norsrap. There is a record at the present time, you know.

Mr. Boyp. That is correct.

Mr. NoreLap. Very inadequate.

Mr. Boyp. That is correct, but I suggest only that that situation
should be reviewed by men who have been experts in dealing with that
particular phase. Some change is of course necessary.

Mr. Erston. Mr. Boyd, if you are going to give a reviewing court
the power to set aside a conviction on the ground that it is against the
weight of the evidence, the court obviously would have to have a com-
plete record in order to make a determination. v

Mr. Boyp. On that point, that is right, sir. If that were the issue,
that would be so; yes, sir. _

Mr. Erston. So that in all cases, if you are going to clothe a review-
ing authority with that power you would have to provide a verbatim
record of both general and special courts-martial hearings.

Mr. Boyp. That is true, where the issue is innocence or guilt. In
many of the cases, of course, the problem is whether it is excessive.

Mr. Jounsox of California. Mr. Chairman, could I make a comment
there? -/

Mr. Erston. Yes.

Mr. Jornson of California. We have a provision out where I live
which is something like this: In the event of an appeal from a police-
court judgment, the judge sets out what transpired. There is no
reporter present in the court. The prosecuting lawyer and the defense
attorney are allowed to submit what they think is a correct statement
of the facts.

Mr. Boyp. That is right, sir. _

Mr. Jornson of California. And the judge finally resolves, from
those two papers, what he thinks is a correct statement. Now, could
that he handled in the judge advocate’s department in the same
© manner? '

" Mr. Boyp. I think that court be done, which would avoid the neces-
sity of transcripts in a great many cases.
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Mr. Kipay. You feel that a reviewing authority would be able to
really get a correct impression of what transpired, unless he would
get a Q and A transcript of the testimony.

Mr. Boyp. That is the ideal way. - The only problem, I take it, is
could that in any way be shortened, to decrease the amount of personnel
at the lower level, particularly in the cases as to which there is no real
issue. :

Mr. Kizpay. We used to always send a narrative statement of the
facts, in my State. . Frankly, I have never been able to get much of an
impression out of a narrative statement.

Mr. Boxp. That is right.

Mr. KiLpay. Whereas if the Q and A transcript goes up it would
be possible, if the reviewing authority so desired, to have some unat-
tached board reduce such portions as they wanted to a narrative, but
they could always refer back to the Q and A transcript.

Mr. Boyp. With really legal personnel handling the courts, this.
situation I think could be simplified. The problem is accentuated by
the fact that at the special court-martial level at the present time very.
often there are no lawyers present at all.

Mr. Ersron. Perhaps that can be solved by providing that the
defense counsel 2s well as the Judge Advocate would have to approve
the narrative statement.

Mr. Boyp. Yes, sir.

Mr. Ersron. If there was any objection to it, obviously a reviewing-
court. couldn’t pass-on the weight of the evidence.

Mr. Boyp. That is right, sir. :

Mr. Krmpay. If they had a conflict, the law member would settle it.
or what? : .

Mr. Ersron. Perhaps in view of the conflict, the entire court might.
have to settle it.

My, Boyp. I suppose much in the way we settle bills of exception.
You call the judge in as a referee, if you can’t get together on it.

Under this situation you would have a law member. If you have
a law member available, he is accustomed to dealing with both sides of
that fence and should be able to get such a record as will prevent the.
question above. At least it will be a great deal more feasible than
it would be at the present time, with no lawyers about the courtroom.

Mr. ELston. What I fear is that if you confine it to the law member
he might have a different viewpoint as to the weight to be given to
evidence than some of the other members of the court and there might
be a divided verdict. Some members might feel that they should
decide the case on certain evidence. Others might feel they wanted to
decide it on other evidence. The law member himself wouldn’t know
what was in the mind of each member of the court, unless the entire.
court passed on a disputed bill of exceptions. I don’t know how you
would get an accurate record before a reviewing couxt.

Mr. Boyp. I would like to suggest, in view of the intense interest
of the committee on this particular point, that we have prepared by
one or more officers particularly interested and familiar with this
particular aspect a supplemental report to go into your record.

Mr. Evston. All right. We will be glad to have it. .

Mr. Jonwson of California. Just recently the Supreme Court of the-
United States toyed with that question, when they had the portal-to--
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portal case. Two justices took a referee’s findings absolutely and the.
rest of the court disregarded them. :

Mr. Bovp. This second proposal, of which this discussion was a
part, of course goes broadly to the question of review and proposes.
that the authority to set aside findings and sentence and to order new
trial, and also power to reduce the sentence, be vested in the Judge
Advocate General or boards of review within his jurisdiction. The
expression of opinion by our members on that was 754 in favor as
against 36 opposed. In other words, of our officers expressing views,
20 to 1 were in favor of such a system in place of our present system,
modifying the present system. I have discussed the two big points as.
to which there seems to be any real difference of opinion. The other-
points are much simpler and there could not be, it seems, great differ-
ence of opinion.

First, the trial judge advocate, the defense counsel, and the law
member should be lawyers and members of the Judge Advocate Gen-
eral’s Department. They should be provided by the legal department
of the Army. TUnless we have that, we simply have nothing to work
with.

The law member should be present throughout the trial and his
decision on all questions other than sufficiency of evidence should be
binding. He should be the legal man, the lawyer, the judge on the
court. ’

There should be and must be substantial enlargement of the Judge
Advocate General’s Department. If you had 2 hours, gentlemen, I
could talk to you about the needs of that. I have observed that
throughout the world, in every theater during the war, as well as in:
the office here in Washington. There just are not enough lawyers to
do this job. One couldn’t run a law office or the legal department
of a corporation with the basis that the Army now has of obtaining
lawyers of proper celiber. There must in my opinion be set up a real,
honest-to-gooduness law department. You have the basis of it there
now. You have some fine officers in the Regular Army. You have
the start to do it with. But that is being depleted. The officers are
fading out of the picture, due to age, physical disability, and the
greater economic awards outside. You do have, though, the nucleus
with which to work. The officers now in charge of that department,
if given by you the basis—it may not be a part of this bill, it may have
to be worked in with other bills in which your entire committee is
interested—can provide the officers to do the job. Give them proper
rank. Create a separate promotion list, the same as applies to the
Chaplains Corps and the Medical Corps. The situation is the same.
Special civilian training is the basis of those lists. That is the basis
of a separate judge advocate list. The Judge Advocate General
_ should be responsible directly to no officer in the War Department
" except the Chief of Staff. He should not be subordinate in rank or
position to the G’s on the General Staff. He should be responsible
directly to the Chief of Staff and to the Secretary or Under Secretary
of War. Anything which keeps him in rank or position subordinate
to them hampers that department in accomplishing its real mission.

In my opinion, the Judge Advocate General of the Army in peace-
time, if the 4 G’s are lieutenant generals, should be a lieutenant general.
In wartime he should be a full general. He should have the rank, so
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that he can go out into the civilian law offices and bring in the lawyers
whom you would like to have defend your clients’ Interests. You
cannot do that now. It was done in wartime to a limited extent be-
cause you had the pressure of war and lawyers gave up substantial in-
comes to come in and do it. Wlth very minor exceptions, you cannot
do that in peacetime.

As to enlisted men on courts, let me say very briefly our association
says, two to one, “Try it on, if the Congress thinks it is a good idea.”
We are not enthusiastic q,bout it. We think that the emphasis of en-,
listed men on the courts is really because guilty men generally have
received excessive sentences. If you have a judicial system which
keeps their sentences within reasonable range, then the need for the
alleged need of enlisted men will not be present. However, we say,
“try it on, and if there is strong feeling for 1t,” provided it is limited to
qualified men. And there are qualified men. There are lots of diffi-
culties with it. We believe it should be Iimited also to cases where the
accused is an enlisted man and he wants enlisted men-on the court.
We doubt that many enlisted men will want enlisted men on the court.

We think little need be said on the question of reprimand and on
influencing the court. At the present time command may and does
deliberately reprimand courts. That is a shocking thing. It was a
shocking thing to me when I first ran into it in the Manual for Courts
Martial, when I first read it. I think it is shocking to any lawyer, that
command can really tell the court by indirection what 1t should have
done and what it must do in the next case.

As to influence of the court, nothing need be said. They should not be
influenced and they can’t be influenced if they are put in any separate
judicial system.

Now, I appreciate your bearing with us. Ou1 assoclation is defi-
nitely interested in this picture. We are all back now in practice. We
are busy lawyers. We are back trying to practice law for our clients.
But we do have 2,000 men, over a thousand of which have been suffi-
ciently affirmatively interested to fill out this questionnaire. Many of
them were sufficiently interested to write detailed letters, in which they
have many gripes about the system. They have many su(rgestmns to
make it better. We and they are proud of the Judge Advocate Gen-
eral’s Department. We think it is an excellent department We all
went into it of our own choice. None of us were drafted into that
department. We served with it. We want to make it better. We think
the scale, when compared with civilian justice, is in favor of Army
system but the Army system is not good enough. It is not as good
as it can be. We want to help you, by providing men who can draft
or conduct analyses or studies on any particular subjects or in any
other way that we can be of assistance to you. We would like you to feel
free to ask us to file any additional material which you think may be
helpful to you, as time goes on.

Mr. Evstron. Mr. Boyd, we appreciate very much your coming here
and particularly appreciate the fact that you represent men w ho have
had actual service in court-martial cases. Your statement will be of
great value to the committee. If you have anything additional to add,
we would be very glad to have it.

Mr. Boyp. Thank you very much for your courtesies.

Mr. Krpay. Mr. Chairman—Mr. Boyd said that he would make
available to this committee one or more men who had served on boards
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of review. I think that would be very helpful to bring to our atten-
_ tion specific remedies. I don’t think we ought to tear up the whole

" court-martial system. These men who have served could point out
specific remedies in the application of the law.

Mr. Boyp. I may say that has been done over a period of years.
Most JA’s have made recommendations while they have been serving
for instance as to how you could improve the manual and so on.
Officers who have served for a long time on the boards of review have
many definite ideas as to how it can be improved. : '

Mr. Kiwpay. You can furnish us a few men who have served on
boards of review and are now out of the service?

Mr. Boyp. Yes, sir. .

Mr. Eiston. Give their names to Mr. Smart and we will be glad
to call them.

Mr. Boyp. Yes, sir.

.Mr. Norprap. I think, Mr. Boyd, with reference to Mr. Kilday’s sug-
gestion, it would even be more helpful if we had men who served in
the field as trial judge advocate and as law members of the court, as
well as those who have sat on boards of review and reviewed the cases.

Mr. Erston. Most of the men in your association have acted in that
capacity ? ' :

Mr. Boyp. We have men in our erganization who have acted in all
those capacities. We will be glad to see that they appear before you at
any time you desire. :

(The committee adjourned to meet April 18', at 10 a. m.)

House oF REPRESENTATIVES,
COMMIITEE ON ARMED SERVICES,
Suscommrrree No. 11, LEGAL,
Friday, April 18, 1947,

The subcommittee met at 10 a. m., Hon. Charles H. Elston (chair-
man) presiding.

Mr. Ersron. We will call General Hoover at this time.

General Hoover. Yes, sir.

Mr. Euston. General Hoover, will you state your full name and
your present position, and indicate to the committee and for the record
what your experience has been with respect to court-martiat cases?

General Hoover. Brig. Gen. Hubert D. Hoover. I am now As-
sistant Judge Advocate General, in charge of military justice matters,
in the office of the Judge Advocate General.

STATEMENT OF BRIG. GEN. HUBERT D. HOOVER, ASSISTANT JUDGE
ADVOCATE GENERAL, UNITED STATES ARMY

General Hoover. 1 entered the Army in 1917, in the Infantry. I
was transferred in the latter part of that year to the office of the
staff judge advocate of the Ninety-first Division. I served with that
division throughout the war, most of the time as staff judge advocate,
but part of the time in the trial of cases.

After the war, I entered the Regular Army as a member of the
Judge Advocate General’s Department and have served in the Depart-
ment ever since.
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Substantlally all of my service in Washington, which covers, T
should say, 14 or 15 years, has been either as a member of a board
of review or working with a board of review in the preparation of™
opinions or passing upon the opinions.

It is my duty now to pass upon the bulk of the cases that come-
before the boards of review, in the office of the Judge Advocate:
General.

During World War II, T served, in the early days, as a member-
of the board of review here. I then became Assistant J udge Advo-:
cate General, in charge of the branch oﬂice of the Judge Advocate
General with the north. African theater of operations, and subsequently
the Mediterranean theater of operations. I remained there until May
of 1945, when I returned to the office of the Judge Advocate General in.
Washlngton

Mr. Erston. General, you have given considerable study to H. R..
2575 and to other bills on the sub]ect of military justice, have you
not ? ,

General Hoover. Yes, sir. :

Mr. Eusron. I wonder if it wouldn’t be well for you to proceed
with H. R. 2575, section by section.

General HoovE. Very well, sir.

Mr. EvstoN. And indicate to the committee in what 1espect that bill
seeks to change existing law.

General Hoover. Yes, sir.

Mr. Erston. And as you go along, give us your opinion concerning:
the various sections of the bill.

General Hoover. Yes, sir. :
~ The first proposed amendment is to article 1 of the Articles of War,

which covers definitions. The object of the changes is to modernize

the article, to take cognizance of the present inclusion of women in the
‘Army, that is, the WA C’s, and to embrace the units of the Air Forces.
wh]ch have developed distinctive designations.

I might say that paragraph (e) of article 1 has been added to define
the word “cadet.” That word histor ically means a cadet of the United
States Military Academy. We have had some difficulty in the past
because there have been efforts to construe it as including the air
cadets, whom we do not think come within the meaning of “the term
as used in the articles.

Ml;. Kirpay. Where does that leave the air cadet—as an enlisted
man?

General Hoover. Yes, sir.

Mr. Kimmpay. And what about the warrant officer ?

General Hoovir. We do not define the warrant officer as an officer.
We leave him where he is.

Mr. Krpay. He is, then, an enlisted man?

General Hoovrr. He occupies a special position.

Mr. Kupay." He is defined, then, in the act, is he not, that thls
amends ¢

General Hoover. In these amendments, where we intend to 1nclude-
the warrant officer, he is named as a warrant officer.

Mr. Erston. What about the flight officer?

General Hoovrr., The same thing, sir. We use that term. For in-
stance, in the amendment to the one hundred and fourth article of war,.

~we use the two terms specifically.
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Mzr. Kizoay. But where you do not use it, where does he fall—in
‘which classification ¢

General Hoover. Neither, sir.

Mr. Kiwpay. So every place it is necessary to cover him he is
.mentioned ¢ :

General Hoover. That is right.

To illustrate, in our provision for the participation of enlisted per-
sons as members of courts martial, we do not include the flight oflicer
.and therefore he is not specifically mentioned. ' -

Mr. Jounson of California. He isn’t an enlisted man or an officer?

. General Hoover. Those terms are not all-inclusive.

Mr. Jonnson of California. I know. But suppose we make the pro-
vision that enlisted men may serve on courts martial. In what cate-
gory would flight officers come ?

General Hooveg. It is not intended that they be made eligible.

. Mr. Jounsox of California. He could never serve on one, then?

General Hoover. That is right. o

Mr. Erston. Why shouldn’t they serve, General? If you are going
to have enlisted men serve, why would you exclude warrant officers?

General Hoover. There seems to be no particular reason why we
should include them. IfImay come tothatina moment, I will expand.
on it. : '

Mzr. Ersron. All right.

General Hoover. The changes to article 2 are merely in nomen-
clature. We strike out the term “Army field clerks, field clerks, Quaxr-
termaster Corps,” because we no longer have them, that is all. We
add “flight officers.”

You will see that warrant officers are included already in this article,
and we add flight officers. ' '

Those are the only changes.

That brings us to article 4: Who may serve on courts martial. The
article is drafted to permit the appointment of enlisted persons, men
or women, on courts martial for the trial of other enlisted persons.
The apopintment is made optional with the appointing authority.
The restrictions as to eligibility upon oflicers as they now exist are
extended to enlisted persons. We have added, as the last sentence, a
clavse previously included in articles 8 and 9 as to the nonelibility of
members when they are the accusers or witnesses for the prosecution.
There is no change 1n sense except that any person appointed as a mem-
ber, whether he is an officer or an enlisted person, would ‘be subject
to the restriction as to eligibility.

We did not include warrant officers and flight officers among those
eligible as members of courts martial, for the reason that there did not
seem to be any call for it. : :

As we conceive it, the appointment of enlisted persons is designed
not to expand the groups of persons who may be eligible to serve on
courts martial in order that we shall have an additional reservoir
of eligibles, but, if we may put it that way, the appointment is author-
ized in deference to what appears to be the public demand for partici-
pation by enlisted persons in courts martial.

hMr.g Jounson of California. Mr. Chairman, could I ask a question
there? ’

General Hoover. -The thought being that the optional appointment
of enlisted persons would serve to build up confidence in the courts,



2020

Mr. Ersron. Mr, Johnson wanted to ask you a question.

- Mr. Jomxson of California. I wanted to ask you this question,.
General : Isn’t it a fact that in the Judge Advocate General’s Depart-
ment there are a good many warrant officers? . ‘

General Hoover. Yes, sir.

Mr. Jonnson of California. And is it also not a fact that many of
these warrant officers are highly and well-trained specialists in pro-
cedure, at least, and in the keeping of records of the Judge Advocate
. General’s Department?

General Hoover. Yes; that is very true.

Mr. Jounson of California. Why wouldn’t that be a fertile field

for trained men to serve on these courts?

_ General Hoover. They would be competent. We make no point

about their competence. They would be competent to sit as members

of courts martial. ‘

Mr. Jouanson of California. Well, it looks to me like, if we are going
to expand the Department, this committee anticipates, or some of the
members at least anticipate, that there would be a good source of
material for the very specialized work in which they have been trained.

General Hoover. I do not believe that as a rule you will find that
warrant officers of the Judge Advocate General’s Department are
trained lawyers or graduate lawyers or lawyers admitted to practice
law. They become experts in the machinery of trials, but I doubt that
you can classify them or should classify them as skilled lawyers.

Mr. Jounson of California. Well, I was thinking about this: You
and I were talking about a warrant officer whom we knew that became
a colonel in this war. '

General Hoover. Yes.

Mr. Jounson of California. The reason he was able to do that was
because he had that special training; isn’t that Yight? '

General Hoover. He didn’t become a colonel in the Judge Advocate
General’s Department.

Mr. Jouxsox of California. Oh, I thought he went up in that

. Department.

General Hoover. It was in the line of the Army.

Now, we do have in the office of the Judge Advocate General right
now an officer of the Regular Army, recently integrated, who was a
former warrant officer of the Judge Advocate General’s Department.
He studied law while he was serving in his ordinary duties, qualified
himself as alawyer, and demonstrated his fitness, and he is now an
officer in the Regular Army in the Judge Advocate General’s Depart-.
ment, but that is exceptional, Mr. Johnson.

Mr. Jouwnson of California. Would you compare these warrant
officers, then, more to the clerk of a court?

General Hoover. Yes, sir.

Mr. Jomnson of Califernia. Than you would to an officer of the
court ? ‘

General Hoover. More to 2 clerk of the court. -

Mr. Evuston. Well, General, it we come to the place where we
include enlisted men on the court, there wouldn’t be any reason why
you should exclude flight officers or warrant officers, would there?

General Hoover. For the trial of persons of like grade?

Mr. EvsroN. That is what I mean..
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General Hoover. The principle would perhaps carry through to the
flight officer. If he were on trial, you could have a flight officer on
the court. I think, if you do that, you should also include members
of the Army Nurse Corps on courts for the trial of nurses.

Mr. Kipay. Mr. Chairman

Mr. Erston. Mr. Kilday. »

Mr. Kipay., Of course, you made the point, General, that the in-
clusion of enlisted men was not for the purpose of expanding those
eligible to serve on the court, but in response to what seems to be a
public desire that they serve. '

General Hoover. Yes, sir.

Mr. Kmpay. And there hasn’t been any comparable expression of
desire as to warrant officers,

General Hoover. That is correct.

Mr. Kiwpay. Of course, he has a rather anomolous status in the
service, being neither officer nor enlisted man.

General Hoover. Yes; that is true.

Mr. Kiwpa v. He may be regarded by some enlisted man as an offi-
cer and by others as an enlisted man, so the psychological effect of
putting him in there might result more in confusion than anything
else.

General Hoover. I don’t believe that it would inspire confidence in
the ordinary enlisted man who is being tried.

Mr. Kiipay. Because they don’t associate socially with the enlisted
men.

General Hoover. The warrant officer associates with the offjcer,
rather than the enlisted man.

Mr. Kizpay. That is all, Mr. Chairman.

General Hoover. And I think the enlisted man would rather have
what he considers a qualified officer, if membership is going to be
limited, than a warrant officer. '

Mr. EustoN. General, had you completed your remarks on this
section ¢ , .

General Hoover. Yes, sir.

Mr. EusTon. One of the most controversial questions is with regard
to the service of enlisted men in court-martial cases. H. R. 2575 pro-
vides that they may serve when it is deemed proper by the appointed
authority. The bill introduced by Mr. Durham makes it mandatory.

Where they are appointed to the court only when deemed proper
by the appointing authority, do you feel that that would be sufficient ¢
In other words, wouldn’t that more or less leave it right where it is
now, that enlisted men would serve only when the commanding officer
wanted them to serve? Certainly, that wouldn’t satisfy the enlisted
man who has been asking that enlisted men serve on the court. I
would like to have you give us your opinion about handling it that
way or permitting them to serve where the enlisted man wants them
to serve. ’ ~

General Hoover. This bill, I think, because of its permissive char-
acter, allows an experiment of permitting enlisted men to sit on courts
in the trial of other enlisted persons. We don’t know, frankly, how it
is going to work. The compulsory participation of enlisted persons
on demand of the accused might cause trouble.
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My own belief, based on my experience, is that our whole effort
should be to get better material on our courts. I don't want to imply
for a moment the we cannot get competent enlisted men to sit. Espe-
cially during time of war, there are any number of competent enlisted
men. There is no point made there at all.

I should like to make the point that I don’t believe we can be as-
sured that those enlisted men would be better members than officers
would be. So the best that we can do will be to get men who are as
well qualified as those who are now qualified to sit.

Now, starting from there, I believe that in compulsory participa-
tion there is a serious danger to the morale and the discipline of the
Army. The danger lies in the possibility that the compulsory inclu-
sion of enlisted men on courts will be an implicit declaration that
officers are not fair and are not competent. The natural result will
be a clevage between the officer and ‘the enlisted man on the court.
If you want to put it that way, there would be a danger of an ex-
aggeration of the so-called caste situation, which I think would be bad
for everyone concerned. I don’t know that that would happen. I
think we can try it and see. .But I think there is a serious possibility
that it would happen. :

Another consideration which comes to me is that the ordinary en-
listed man who is selected for court-martial duty will probably be one
of noncommissioned grade, because of his capacity and his experience.
I think that the enlisted man who is being tried is due for a pretty
serious disappointment, when he gets his sentence, because I really

“think that the noncommissioned officers will be harder with respect to
punishment than officers will be.

Mzr. Evston. If it is optional with the accused to either have them
on the court or dispense with them, he would know that and would
take that chance in asking for them. '

General Hoover. Yes, sir. As far as the severity of sentence is
concerned, I think he would scon stop asking for them. I don’t know,
but I think it is a possibility.

Mr. Evston. Isn’t it a fact that the caliber of the enlisted man at this
time is somewhat higher than it was before the war?

General Hoover. Oh, unquestionably. Unquestionably, the educa-
tional qualifications are higher.

Mr. Euston. And if we should come to the place where we have
compulsory military training and persons are required to serve in the
Army for a time, the caliber would perhaps be still further increased ?

General Hoover. Yes; I believe that is so.

Mr, Eiston. And during wartime, where you have conscription,
you have a great many able lawyers who are serving in an enlisted
capacity who would be very useful—as members of a court.

General Hoover. Yes, sir. I have no doubt that that is so.

Mr, Erston. Of course, some people believe that you enlarge upon
the caste system where the court consists entirvely of officers; that if
you made it optional with the accused to select enlisted men-—a minor-
ity always—that that would tend to correct the situation, rather than
aggravate it. Do you feel it would aggravate it?

General Hoover. We must theorize on that thought, but it is my
own view that the danger of increasing the clevage, if there is one,
is a real danger.
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Mzr. Evsron. Did you have a question, Mr. Durham?

Mr. Durnam. Yes. .

General Hoover, you said that you had integrated a warrant officer,
I believe, into your Department. :

General Hoover. Yes, sir.

Mr. Durmam. Recently ?

General Hoover. Yes, sir.

Mr. Durnam. You said he had qualified. How did he qualify—
through his service or did he take a bar examination?

General Hoover. He was a Reﬁular Army warrant officer. While
‘he was serving in the Regular Army he went to night law school,
graduated, obtained a degree, and passed the bar of the State of Mass-
achusetts. He has been on Judge Advocate General work during all
of the war. He has never practiced in civil life, but during the war
he has been on Judge Advocate General work. o

Mr. Doraam. That is all.

Mr. Erston. You may proceed, General.

Mpr. Smarr. Mr. Chairman, at this point I would like to offer for the.
record a telegram which I have received from the War Veterans’ Bar
Association, which was represented in yesterday’s hearing by Mr.
Arthur E. Farmer. I don’t know how extensive a poll they have made.
They have made a post-card poll of enlisted men, with the following
result:

Post-card vote 4 to 1 for enlisted men eligibility.

Mr. FErston. All right, that will be received and placed in the record.

(The telegram referred to is as follows:)

New YOrRK, N. Y., April 17, 1947.
ARTHUR E. FARMER,
Care Robert W. Smart,

House Commitice on Armed Services,
Washington, D. C.:

Post-card vote 4 to 1 for enlisted men eligibility. .
MYRON SULZBERGER, Jr.

Myr. Smart. Mr. Chairman, I would like to make one more obser-
vation before you leave this section.

Mr. Exston. We will be glad to have it. .

Mr. Smart. I think that the War Department is, perhaps not in-
tentionally, asking for a great deal of trouble, with the present wording
of this section, “When deemed proper by the appointing authority,”
concerning enlisted men on courts. If you leave that provision in there,
as it now stands, every enlisted man who goes up for trial, thinking
that he is entitled to have some enlisted men on the court and who are
not appointed on the court, will certainly feel that he has been done
an injustice. I think that the cleavage should be made clear, either
that there should be an option or that the commanding general or the
appointing authority has no authority to put enlisted men on. ’

eneral Hoover. I am sure the Department contemplates that if an
enlisted accused wants enlisted persons on the court, he may ask for
them, and that would be one situation in which the appointing author-
ity would appoint within his discretion.

Mr. Evston..It ‘would be within the power and authority of the
commanding officer to grant his request ?

General Hoover. Definitely.
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Mr. Ersron. Or refuse it.

General Hoover. Definitely so.

Mr. Smart. And if he refused it, General Hoover, that would bring
into focus the very point I make. The enlisted man would feel that
he had been done a rank injustice.

General Hoover. There is a possibility.

‘Mr. Eusrox. You may proceed, General, to the next section.

General Hoover. Yes, sir.

The changes in articles 5 and 6 are to substitute the term “mem-
bers” for “officers.” Tt is nomenclature, purely.

Article 7 is not changed. It pertains to the number of membels
who shall constitute the courts.

That brings us to article 8, relating to the appointment

Mr. Erston. General, before you cret to article 8, I would like to
ask you a question about sectlon 6.

General Hoover. Yes, sir.

Mr. Ersron. Referring to the qu‘thﬁcatlons of the law member the
- bill uses these words: “Admitted to practice in a court of the judicial
system of the United States.” Isn’t that language a little vague?

General Hoover. I think I'have perhaps confused you. I am refer-
ring to article of war 8, rather than section 8 of the bill. Article 8 is
what you are referring to now?

Mr. Ersron. Yes, that is right.

General Hoover. Yes, sir. May I have your query again, Mr.
Elston?

Mr. Eusron. On line 22 you use the term, in 1efe1r111o to who shall
be detailed as a law member:

S A person admitted to practice in a court of the judicial system of the United
States.

General Hoover, Yes, sir.

Mr. Ersron. Wouldn'’t it be better to say, “Who is a member of the
bar of the Federal court”?

General Hoover. The reason for this wording is that a man might
be admitted in the United States district court and that would make
him eligible, or he might be admitted in the Supreme Court of the
United States. I believe it is quite possible to be admitted to practice
before the Supreme Court and not before the district court—not ad-
mitted generally.

Mr. Evston. Well, if we said, “a member of the bar of a Federal
court——" »

General Hoover. That would be all right; yes, sir. That is what
we mean.

The designations, in the amendments, of those commanders who may
appoint g rrener'd courts martial

Mr. Kiroay. Mr. Chairman, at this pomt may I suggest that the
General state for the record, so we will have it available on the floor,
the distinction between 0‘61161 al court and special court, as to its
Jurisdiction, power of punlshment and so on, just briefly so we will
have it in the record.

General Hoover. General courts martial are those of rreneral juris-
diction in the Army. They are not limited in their: ]urlsdlctlon with
respect, to persons or offenses, or with respect to punishment otherwise
authorized by law. The crenel al court martial is composed of a mini- -
mum of five members,
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Mr. Kipay. Then a general court martial is the same as a court
-of general jurisdiction, n civil practice? .

General Hoovr. Yes, sir. It may be noted that only in general
.courts martial are law members appointed.

Special courts martial are courts of limited jurisdiction. The pres-
-ent article authorizes the President to exclude from the jurisdiction
.of special courts martial any classes of persons that he deems proper:
He has excluded, among others, officers and some of the lower grades.
The maximum punishment which a special courts martial may impose
is confinement at hard labor for 6 months and forfeiture of two-thirds
pay for a like period. The special court martial, in other words, may
not adjudge a dishonorable discharge or a dismissal.

Mr. Eusron. It may adjudge a bad-conduct discharge, though, may
it not ¢ , T

General Hoover. We propose to amend the article to permit them

. to adjudge a bad-conduct discharge.

-~ Mr. Ersron. Now, for the sake of the record, what is the difference
between a bad-conduct discharge and a dishonorable discharge?

General Hoover. It is a little hard to define. The bad-conduct dis-

charge idea is, frankly, taken from the Navy procedure. It is in
degree of severity, we think, a step lower than a dishonorable dis-
charge. Under the discharge review procedures authorized by stat-
ute, under the GI bill of rights, the bad-conduct discharge may be
- reviewed by the Secretary of War’s discharge review board, whereas
a dishonorable discharge cannot be. It is a matter of degree. Itisa
lesser punishment, as we conceive it, than a dishonorable discharge.
Tts usefulness would apply particularly to the military-offense type of
cases, as distinguished from the felony-type cases.

Mr. Erston. Well, for all practical purposes, it is about the same
thing as a dishonorable discharge. '

General Hoover. There isn’t a tremendous amount of difference.

Mr. Erston. A man who has been discharged dishonorably has
difficulty, when he goes out to seek a job, in getting a job; and a man
who has received a bad-conduct discharge has just about the same
amount of trouble.

General Hoover. I think there may be some degree of difference,
but it isn’t great, as I understand it.

Mr. Krpay. Of course, he has the same forfeiture of his rights as
a veteran, does he not? -

General Hoover. I believe that is so.

Mr. Kirpay. But he forfeits his rights, say, as to civil-service pref-
erence, and so on, does he not?

General Hoover. Yes, sir, I believe he would suffer those penalties.

Mr. Crason. Mr. Chairman. How do you distinguish between
a felony and a misdemeanor in the service?.

General Hoover. We don’t attempt, to any great extent, to dis-
tinguish between a felony and a misdemeanor, but when we do we
classify as a felony that offense which is punishable in a penitentiary,
which means that it must be punishable by confinement for more
than 1 year, that is, a year and a day at least.

Mr. Crason. Then, a.special court martial can have jurisdiction
over similar cases or the same type of cases as a general court martial,

: ((zlxcept as to the limitation on the amount of sentence that is to be
ecreed.
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General Hoover. Yes, sir. For example, take grand larceny, which
would be a felony in our system because we can give the man up to
5 years for it. The charge alleging grand larceny could be tried by
a special court martial, but the punishment that could be adjudged
would be limited. ’

Mr. Crason. Well, excepting cases where the punishment is estab-
lished by law as being life imprisonment or not less than 6 months,
then you can bring the case before the special court martial.

General Hoover. The only limitation in the statute is that you can-
not bring death-penalty cases before a special court martial without
the authority of the officer exercising general court-martial jurisdiction.
For example, striking a superior officer, under the Articles of War
is a death-penalty offense, but if the officer exercising general court-
martial jurisdiction thinks that it is not a very serious incident, he
can refer it, if he chooses, to a special court martial for trial, and the
maximum punishment in that case would be 6 months’ confinement
and forfeiture of two-thirds pay. :

Mpr. Crason. Well, then, he is in a position, to a certain extent, to
help a defendant out by ordering a trial before a special court martial.

General Hoover. Yes, sir. That has happened in desertion cases.
Soldiers have been gone a long time. There is evidence they in-
tended to desert when they have absented themselves without leave.
There are mitigating circumstances. The officer exercising general
court-martial jurisdiction refers the charges tosa special court martial.

Mr. Crason. This power has not been abused.to any extent?

General Hoover. No, sir, I think it has not. In fact, I think it has
worked decidedly to the benefit of the enlisted man.

Mr. Crason. I assumed that. I mean, favoritism hasn’t been shown ¢

‘General Hoover. No, sir. I know of mo such indication.

Mr. Erston. At least, the enlisted men never complained about
that. ‘ ‘

General Hoover. I haven’t heard of any complaint.

Mr. Ersron. Mr. Johnson. .

Mr. Jounson of California. I wanted to raise this question, on the
next section there, where you provide that the law member of a gen-
eral court must be admitted in a Federal court, or in the highest court
of a State. Now, some States have very lenient admittance require-
ments. Out in our part of the country we have a terrible time keep-
ing out incompetent persons, who used to be admitted by motion. In
Indiana, I understand, they could at one time practice betore the courts
of that State without being a lawyer, without having any law training.
They had that.right as a citizen. Do you think there should be some
change in the wording of that particular clause, that the mere admis-
sion to practice in the highest court of a State would qualify a man for
a general court martial ¢ _

Mr. Evsron. Will the gentleman yield there?

Mbr. Jounson of California. Certainly.

Mr. Ensron. I am wondering if the wording at the end of the sec-
tion “and certified by the Judge Advocate General to be qualified for
such detail” wouldn’t give the Judge Advocate General the right to
exclude a lawyer whom he considers unqualified, even though he is
admitted to practice in a State court.
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General Hoover. That was one of the important purposes of that
particular clause. Although a marn might be admitted to practice law
there might be other considerations which would impel the Judge
Advocate General to say that he is not on the accepted list.

Mr. Jounson of California. I mean, there would be no doubt about
the exercise of that by the Judge Advocate?-

General Hoover. I shouldn’t think so. We visualize the submission
of lists of eligible officers to the Judge Advocate General, with his ex-
amination of the list in connection with the records and his determina-
tion as to whether or not the officers are qualified. -

Mr. Erston. General, before we proceed on this subject any further,
I don’t believe you had completed your definition of the various types
of courts martial.

General Hoover. 1 think that is correct, sir.

Mr. Ersron. Will you proceed, then, to define summary courts?

General Hoover. 1 have defined special courts martial.

Summary courts martial are composed of one officer, under the pres-
ent law, and we propose no change. Their jurisdiction is limited to
enlisted persons. The maximum punishment that they may impose
is cgné”inement for 1 month and forfeiture of two-thirds pay for a like
period. '

Mg Ewuston. Is there any appeal from the summary court convie-
tion? : '

General Hoover. A copy of the summary court record is sent to the
staff judge advocate of the officer exercising general court-martial
jurisdiction over the command and it is examined by the staff judge
advocate there. The report of the trial does not contain any state-
ment of the evidence. It is a statement of the charges, the pleas, the
findings, the sentence, and the action of the reviewing authority:

Mr. Euston. And it is subject to reversal? .

General Hoover. Yes.

Mr. EvsroN. And modification ?

General Hoover. Yes, sir, by the officer exercizing general court-
martial jurisdiction. -

Mr. Rivers. Will you yield there, Mr. Chairman

Mr. Ersron. Yes. Mr. Rivers.

Mr. Rivers. Do you know whether or not the Navy summary court -
is the same as the Army? : :

General Hoover. I would rather not attempt to compare the two
because I am not wholly familiar with the Navy summary court.

Mr. Syarr. It is not the same.

Mr. Erston. Now, General, referring again to article 8, it is pro-
vided that the authority appointing a general court martial shall de-
. tail as one of the members thereof a law member who shall be an officer
of the Judge Advocate General’s Department, or an officer admitted
to gmctice.

eneral Hoover. Yes, sir.

Mr. Erston. In that connection, would you state what the present
policy is in the Judge Advocate General’s department with respect
to the training of men for service in court-martial cases? Do you
have a training school ?

General Hoover. We do not at present. During the war we had an
officers’ school, and we also had an officers’ candidate school, in which
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there were courses of training in these duties. We do not at present
have such a school.

Mr. Erston. Then you have some officers as law members who have
no more legal training than that which they may have received at
West Point, is that correct?

General Hoover. That is right. The post schools and the staff
schools, such as the old Command.and General Staff School at Leaven-
worth, had courses in law, but they weren’t very extensive, so that
it may be said that officers eligible now to serve as law members may
not have any considerable legal training.

Mr. Anprews. Will the Chairman yield there for a moment?

Mr. Erston. Yes.

Mr. Axprews. I am rather 1nterested in what they did in wartime
overseas. I assume the commanding officers took advantage of the
civilian legal training of various officers, didn’t they?

Gilneral Hoover. They did, to a very great extent, as much as they
coul

Mr. Axprews. They knew which men were lawyers, trained in the-
law?

General Hoover. Yes.

Mr. Axprews. And they naturally took that into consideration in
the appointment of courts, I should think?

General Hoover. I think it was the geneml practice to do that.

Mr. Axprews. They had to.

General Hoover. I should say it was the general practice.

Mr. Rivers. Mr. Chairman

Mr. Erston. Mr. Rivers.

Mr. Rivers. Why wouldn’t it be desirable for this committee, or
the War Department, or the President, or somebody te make available
at some place a school for the instruction of men in’ this highly techni-
cal field? I think it has been testified here that the training at West
Point is entirely inadequate—isn’t that right? You heard people say
that it is entirely inadequate, for those fortunate enough to get that
training up there.

General Hoover. You mean adequate from the legal standpoint?

Mr. Rivers. Yes.

General Hoover. Well, they get some training in law.

Mr. Rivers. I mean, 1t isn’t a very extenslve course, just 1 year at
most.

General Hoover. The law course is part of the final year’s instruc-
tion at West Point.

"Mr. Rivers. Don’t you think there could be, without a. great deal
of expense, some school instituted at some place, such as Benning
or some of these permanent installations? .

General Hoover. It would be possible to do it.

Mr. Rivers. And have it as an officers’ candidate school.

General Hoover. Yes, it would be possible.

Mr. Rivers. Wouldn't it be desirable?

General Hoover. Yes. If the Department should be materially
expanded and should we be in need of recruits for the Department
other than those who come from civilian practice, we might develop
such a school.
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Mr. Jounson of California. Do you not detail men from the Army
to law schools now ¢

General Hoover. Yes, we do that.

Mr. Jounson of California. How extensive is that?

General Hoover. I think we have eight officers now attending law
school. Those men go to the law school for 8 years.

Mr. Jounsox of California. Do they customarily take the whole
course? ' .

General Hoover. The entire course. We have some at Harvard,
at Columbia, at the University of Virginia, the University of Califor-
nia, and so on.

Mr. Jounson of California. How are the selections made?

General Hoover. Upon application and on a competitive basis.

Mr. Jounson of California. What ratio is that to the number of
men in the Judge -Advocate General's Department? Are their ap-
pointments as line officers? I .will ask that first.

General Hoover. They are line officers. We have now in the Reg-
ular Army, including those just recently integrated, about 185 officers
in the Department. We have 8 in law school. This summer we will
be able to put in 7 more, making 15.

Mzr. Jomnson of California. Those men come back to the Judge
Advocate General’s Department, do they not, for their work?

General Hoover. That is right. g

Mr. Durnam. Is that the full number you requested for this train-
ing, General Hoover? :

General Hoover. That is the number that we are allowed, through
allocation of money for that purpose. :

Mr. Durmam. That is the point. Is that the number that you
were allowed, or the number that you requested ?

General Hoover. It is the number we were allowed.

Mr. Evston. No legislation is needed to give you more?

General Hoover. Oh, no. It is a question of the availability of
money for school purposes.

Mr. Evston. T wonder if we might interrupt here for just a moment
to ask Admiral Colclough, the Judge Advocate of the Navy, if the
Navy has a school in which you train your law officers. .

Admiral CorcLoveH. In the field in which General Hoover is
gpeaking we have at the present time 47 officers, I believe, in law
schools.  'We have just completed selecting next year’s class.

Now, we have a school at Port Hueneme, Calif., known as the naval
school of justice, in which officers from all walks of life, so to speak,
in the Navy, are sent to school for an intensive course in military
law, covering 2 months. In addition to that, with each class we also
send a group of enlisted men who take that part of the course which
they need to take to become competent court reporters and keepers of
the records. That school was started last June, sir, and it is a per-
manent school in the Navy’s school system. The objective is not only to
train those who are particularly apt to act in a trial capacity, but
also to increase the level of education among officers generally to sit
as members of courts martial. ' :

Mr. Ecsron. Thank you, Admiral.

Any further questions?

Mr. Rivers. May I ask one further question ?
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Mr, Evston. Mr. Rivers.

Mr. Rivers. Would you need any additional legislation to set up
these pools that we have heard about, if it was decided that this law
should have as a part of -it the pools advocated here for the court
reporters as well as qualified lawyers, having.a pool in each theater,
like someone testified to here? »

General Hoover. I think it could be done administratively, assum-
ing that——

-Mr. Rivers. Money were available?

General Hoover. Money were available; yes, sir.

" Mr, Rivers. Now, how large is your postwar Army on paper today?

General Hoover. About 1,000,000 men is the present figure, at’the
end of this fiscal year.

Mr. Rivers. What is your ultimate total?

General Greex. 1,070,000,

Mr. Rivers. It seems to me, with that large a number, it would
_ be desirable to set that up, so as to give you more opportunity to train
them along the line of experience, something they can’t get in school.

Mr. Durnam. May T ask a question right on that point? At the
present time the Navy is training 47 and you are training 8. Con-
sidering the size of the two services, there seems to be a discrepancy.

General Hoover. I think there 1s an explanation for that, Mr.
Durham. The Navy, as I understand it, now does not have a body
of judge advocate officers, that is, of legal officers. The naval officer
on legal duty is detailed for a tour of duty, from the line, in that
capacity, and at the end of the tour returns to the line. With us,
of course, our officers are career men. They are permanently assigned
to the Judge Advocate General’s Department. The result 1s that we
have now some 185 permanently assigned and trained lawyers, whereas
the Navy does not have a comparable body of judge advocates.

Mr. Dorizam. How many did you have at the beginning of this
" war, say, in 1939 and 1940°?

General Hoover. About 115.

Mr. Jornson. Mr. Chairman, may I ask a question?

Mr. Erston. Mr. Johnson.

Mr. Jouwnson. X wanted to ask you whether or not those that are
sent to professional law schools are allowed to elect their own courses,
or does the Department select a certain type of course for them?

General Hoover. The Department passes on the courses that they -

are going to take, and they are required to take the regular courses.

Mr. Jouwson of California. I know, but you know that there is
quite a.bit of variation in a law school’s curriculum. For instance,
out where you come from they have water law and mining law,

Greneral Hoover. Yes. ,

Mzr. Jounson of California. As I get it, they elect what they wish
to take and submit it to the Department, and the Department approves
. it ’ : '

General Hoover. That is right.

Mr. Jounson of California. And makes suggestions, perhaps in
specific instances. .

General Hoover. Yes, sir.

Mr. Rivers. That would be mostly criminal law, wouldn’t it?

General Hoover. No; not mostly. .
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Mr. Rivers. Because your civil law is handled by the Army

engineers. .
eneral Hoover. No, sir. 'We handle a lot of civil law.

Mzr. Kipay. Of course, he is a candidate for a legal degree, when

he goes to the law school and takes the course.
eneral oover. Yes. The courses include contracts, for example,
real property, and the like.

Mr. Jornson of California. And it is decided to train them for
judge advocate work in the course that they elect and you approve.

General Hoover. That is right.

Mr. Jor~son of California. The one that will give them the best
training for the particular work they are called upon to do later.

General Hoover. That is right,

Mr. CrasoNn. Mr. Chairman——

Mr. Exston. Mr. Clason.

Mr. Crason. These men that are sent to law school are usually in
what grades in the Army?

General Hoover. Most of the men we now have are captains or first
lieutenants in the Regular Army.

Mr. CrasoNn. When you went up from 115 to 185, were these 70 men
lawyers in private life?

General Hoover. They were; yes, sir.

Mr. Crason. And have they proven satisfactory? :

General Hoover. Yes, sir; they have proven so, to this point.

Mr. Crason. Well, now, if the Government is going to expand this
Department, assuming that it should, by taking on a considerable
number of lawyers, why should the United States Government pay
for 8 years at law school for a large number of line officers, who pre-
sumably- haven’t been to school for a considerable period of years,
rather than either adopt one of two other propositions: either to go
to the law schools and ask the dean for the names of the more success-
ful students and try to persuade them to be interested in entering the -
Army, or else going out into the different areas and asking the bar as-
sociations to suggest the names of persons who would be good:

It seems to me, if we increase the size of this Department by two
or three hundred persons and follow the idea of sending line officers
to law schools, we are going to spend an awful lot of money, and we
don’t know what we are going to get as a result, in the shape of lawyers,
because these line officers will not, all of them, prove to be successful
lawyers. .

General Hoover. Well, I think that there areé two things that could
be said. One is that we are looking to all the sources that we can find
to get suitable recruits for the Department. The reservoir at this
time of civilian lawyers who are eligible and who wish to come in,
isn’t too big. The other consideration, which I think is the compelling
one, is that the line experience of these officers who are sent to law
school, is very valuable to the Department in later years. It coordin-
ates the Department with the rest of the Army. It integrates the
Department with the rest of the Army. Our officers work better, in
the Army team, if we get at least some of these people from the line.

Mr. Crason. I think you are right as to that, but if you are going
_ into it on a large scale—you have already taken on 70.
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General Hoover. Yes, sir; wé can’t go into it too deeply. To illus-
trate, we have just passed on applications for law school for next fall.
We had, I think it was, 27 applications and there were only 7 that we
specially wanted.

Mr. Crason. Tell me this—we have been talking an awful lot about
criminal law here. T had assumed that the Judge Advocate General’s
business was.to a small extent in ordinary times concerned with crim-
inal law; that the large extent of matters that you passed on had to
do with very important matters other than criminal law. I am won-
dering to what extent the time of the Judge Advocate General’s De-
partment is given over to these criminal cases.

General Hoover, In the office of the Judge Advocate General in
Washington, I should say that the work devoted to military justice
is from a third to a fourth of the total, not in excess of that. The rest
of it is work on procurement law, real-estate law, patents, claims, mili-
tary administration, and the like. In the field of the Army, however,
where normally more than half of our officers in the Department are
stationed, the proportion of military justice work is much greater. It
probably runs as much as 90 percent.

Mr. Crason. In order to have a department which was perfectly
capable within its own membership of taking care of general, special,
and summary courts martial, how many officers would you have to
have? -

General Hoovir. Well, it depends on what we are required to do,
of course. We have submitted, it seems to me, an estimate of 582,
and another estimate submitted ‘was 1.2 percent of the total commis-
sioned strength, which on the authorized basis now would work out
to be around 600, so it is somewhere around that figure, assuming the
duties discussed here.

Mr. Ersron. Was that predicated on the proposition that you would
have this pool of officers?

General Hoover. Yes, sir.

Mr. Evsron. That was contemplated in the plan that was given to
the committee yesterday ?

General Hoover. Yes, sir; it was based, to some extent, on the pro-
posed amendments that we have before us now.

Mr. Crason. If we are going to put this bill into effect, you certainly
couldn’t hope to send-them to college fast enough and get them trained
well enough, to fill up that pool in the course of the next 5 or 6 years.

General Hoover. The Department would like very, very much to be
allowed to go to the law schools and induce the young graduate, as
you suggest, to come into the Department.

Mr. Crasown. I have no further questions.

Mr. Ersron. Wouldn’t that take some legislation ?

General Hoover. That would take some legislation.

Mzr. Jounson of California. Would there be any merit to looking
over the aptitude of your cadets at West Point to see if in that group
there were some who had the natural aptitude for that type of work
and then steer them, maybe by a little additional education at the time
they were very young, into your Department ?

General Hoover. Yes; we think, at least for some proportion, that
1s a very valuable source of material.
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Mr. Jounsex of California. Well, in your experience at the Acad-
emy there, didn’t you find that there were in your classes certain ones
that you knew would be highly successful judge advocates?

General Hoover. Yes, sir.

Mzr. Jornsox of California. Not only for advisory work, but for
trial work as well? :

General Hoovir. Yes, sir.

Mzr. Jonixson of California. Why wouldn’t it be possible to try to
get that group to enter your Department early?

General Hoovir. Well, it would be. As the matter now stands,
however, we can’t have any officer in our Department below the grade
of captain. It takes a West Point graduate 10 years to be a captain,
so the way it works out is that we have to wait until he has had about
6 or 7 years of service before we can send him to law school.

Mr. Jornsown of California. Couldn’t you revamyp that ¢

General Hoover. Yes; by legislation.

Mzr. Jounson of California. And permit second and first lieuten-
ants?

General Hoover. That would require legislation.

Mzr. Jomnson of California. So that by the time they got to be cap-
tains, they would be experienced judge advocates,

General Hoover. Yes; we think they should be.

Mzr. Crassox. Mr. Chairman, in peacetime can you get civilian law-
yers to come in with the rank of captain? I mean, can you do that
by law?

General Hoovir. Yes, we can, now.

Mr. Crason. That is what I thought.

General Hoover. Between the ages of 30 and 36 years.

Mr. Crason. If we were to give them a captain’s pay it seems to me
there would be quite a few lawyers, or likely to be in the near future,
who would be interested in it.

Mr. Evuston. General, if you provided that West Point graduates
might be sent on to law schools and given legal training, don’t you
think there would have to be some safeguard against their going

through West Point, going through law school, and then resigning to

go out and start a practice at the expense of the Government?

General Hoover. There is a possibility. I may say, just before the
war and during the early part of the war we appointed 18 reserve
officers from civil life as captains in our Department, and we have 8
left.: The rest have gone out to greener pastures.

My. CrasoN. Mr. Chairman, I think you have just brought out a
very strong argument for taking them in from civil life, because, in
taking them in from civil life, after they have paid for their own edu-
cation, certainly the taxpayer hasn’t lost so much if they decide, after
they have been m the Judge Advocate General’s Office for a while, that
they would rather return to civil life. }

General Hoover. We should like to get these officers.

Mr. Duraam. Certainly it is desivable to have young men in the
Judge Advocate General’s Department. '

General Hoover. Yes. .

Mr, DureaM. At the present time what is your average age?

General Hoover. Of course, we have many senior officers now who
are older men, but the average age is getting down towards the 30’s
with our integratious.
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Mr. DQURHAM. You can’t take them in unless they are 30 years of age,
can you?

General Hoover. Thirty years is the minimum.

Mr. CrasoN. Why do you require them to be 30 years of age? There
are a lot of good lawyers around 24 or 25 years of age.

General Hoover. It is because of the statute.

Mr. Crason. The lowest grade you can take them in is captain?

General Hcover. That is right, and 30 years of age is the minimum
statutory age for appointment from civil life.

Mr. Crasow. If you reduced it to second lieutenant and first lieu-
tenant, then you could get younger men ?

General Hoover. Yes, sir; we should like to do that,

Mr. Crason. That is one thing we should consider, then.

(teneral Hoover. T think so.

Mr. Rivers. Mr. Chairman, may I just make this observation? I
am familiar with the Navy set-up. I know they have taken in a lot
of these reserves who, as Mr. Clason has said, have had this training.
In addition to that, they run them through this school that they have
out on the West Coast, at Port Hueneme. They seem to be doing
pretty well. They are going to make career people out of them. Of
course, their set-up is a little different from yours. You go to the
Chief of Staff and they go direct to the Secretary.

Maybe it wouldn’t be bad if we were to divorce you from the Chief
of Staff and let you go straight to the Secretary, not having anybody
else over you. Then you would have autonomy. If they give you
the latitude, T am sure you can do a good job, because you have sense
enough to do it. I am not saying you are not doing a good job, but I
‘think this should be divorced from the chain of command, letting you
go straight to the man who is in charge. Of course, I am not asking
you to state your opinion on it. '

General Hoover. ‘We should like as much specialized education for
our officers as we can get. ’

Now, we should like to give these men that we might get from the
law schools a practical course, on the civil side, through sending them
to the Office of the Attorney General for a year and possibly to leading
law firms, if that could be done. We should like to utilize any avenue
along this line that would increase their breadth as lawyers.

Mr. Rivers. Do you know whether or not—I won’t ask you your
opinion—the War Department will object if this committee would de-
cide to make you come directly tinder the Secretary of War, rdther
than the Chief of Staff? Do you know whether any objection would
be interposed? I am not asking for your opinion. :

General Hoover. I don’t know the answer to that. We are not in
that position now. ' A

Mr. Rivers. If you were in that position, divorced from the General
Staff, would it require a statutory expression? Or could it be done
administratively? ) '

General Toover. 1 should say it could be done administratively.

M. Rivers. That is all. )

Mr. Ereron. General, if you have concluded your remarks on this
article, you may proceed to the next subject.

General Hoover. The next is article of war nine, on special courts
martial. 1t brings us up to date, so to speak, on the officers who would



2035

~ have authority to appoint special courts martial. There is no sig- '
nificance, in appointing principle, in these changes. They merely
make the system a little more workable. '

Mr. Euston. General, in that connection, the appointing authority
may extend down as far as the commanding officer of a detached bat-
talion or similar detached unit, may it not?

General Hoover. Yes, sir.

Mr. EisronN. And as a general rule the appointing authority of
special courts martial extends down as far as a regiment, doesn’t it?

- General Hoover. Yes, sir; as far as a detached battalion. The im-
portant change here, if you will notice, is to extend the appointing
power to the “corresponding unit of the ground or air forces.” The
idea is that we do not at present have any express authority for the
commanding officer of a detached air corps squadron, for example,
to appoint the courts. We think that any unit that would correspond
to the detached battalion should have that authority. We tried to
write in specific references to the Air Force units, but the nomencla-
ture is in a state of flux and it appeared preferable to put it in this
general form.

Mr. Exston. Isn’t it rather dangerous to malke it possible for a court
to be selected from a small group of officers, say within a battalion ¢

General Hoover. I shouldn’ think so. This is what we are actually
doing now. _

Mr. Ersron. Ifthereisany likelihood of influence, they being closely
associated together, there would be more of a possibility of influence
than if the selection was made higher up, wouldn’t there? /

General Hoover. Yes. The suggestion has been made that general
courts should only be appointed at the level of the Army commander,
for example, and you could apply the same reasoning here. There is
a distinct advantage, though, in having the power of appointment in
the immediate commander, from the standpoint of expedition, of get-
ting the case settled. ' : o

Mr. Ersron. But from the standpoint of removing command in-
fluence, don’t you think it would be better that the appointments are
made at some higher command ?

General Hoover. It could be done that way.

Mr. Smart. Mr. Chairman, right in connection with that and as
a further argument for either removing the appointing authority to
a higher authority than the regiment or detached battalion or divore-
ing the Judge Advocate General’s Department completely Irom the
line, I would like to add that during the war I served as defense
counsel in a detached unit similar to a detached battalion, and on every
single case that was tried the president of the court was the executive
officer of this unit. He was a friend of mine, and he told me before
the trial of each case the sentence that the appointing authority and
our commanding officer had instructed him to give the defendant, and
that sentence was given in each case. That is concrete proof as
to what can happen under the existing provisions of the law. »

Mr. Erston. I think that illustrates the point that we were making,
that the appointing authority should be higher than the regimental
commander, or the commander of even smaller units. .

Mr. Rivers. A thing like that couldn’t happen if they were a sep-
arate organization. :
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Mr. Smarr. That is right. It could not happen if the appointing
authority were removed. :

Mr. Rrvers. If it were out from under the chain of command it
couldn’t happen, could it, General?. I will testify that it couldn’t
happen. I will answer it. ’ :

Mr. Smarr. I would like to say, Mr. Chairman, that my remarks

are certainly no reflection on the Judge Advocate General’s Depart-
ment. They couldn’t possibly have had anything to do with those
cases. « :
Mzr. Euston. No. If the appointment had been made by the Judge
Advocate General’s Department, as contemplated in some of these
plans that have been outlined to the committee, it wouldn’t be possible
for that influence to be asserted.

General, had you completed your remaiks on this section?

General Hoover. Yes, sir. ‘

Mr. ErstoN. You may proceed to the next one.

General Hoover. The next is Article of War 11: The appointment
of trial judge advocates and counsel. The proposed amendments pro-
vide for the appointment as trial judge advocates and defense counsel
of members of the Judge Advocate General’s Department or, in the
formula of Article 8, practicing lawyers approved by the Judge Ad-
vocate Geeneral. Jt is not, however, compulsory. ’

As T understand the War Department’s view on this provision, the
War Department recognizes the desirability of trained personnel as
trial judge advocates and as defense counsel, but feels that if the util-
ization of such personnel in all cases were required, there would be a
very difficult personnel problem, in other words, that there wouldn’t
be enough lawyers to go around.

It is provided, however, to insure fairness, that if the trial judge
advocate is a trained lawyer or a member of the Judge Advocate Gen-
eral’s Department, the defense counsel must also be a lawyer.

The article also provides for the optional selection by an accused
of counsel of his own choice, in lieu of the counsel regularly appointed.

Mr. Evston. General, at the bottom of page 6, where you have the
provision as to who shall not subsequently act as a staff judge advocate
to the reviewing or confirming authority upon the same case, T am
wondering if it wouldn’t be well to also provide that no officer who
has acted as defense counsel or assistant defense counsel in any case
or any investigating officer who has recommended trial as a result of
his investigation should subsequently act or serve in any additional
capacity, other than perhaps as a witness in the same case.

General Hoover. We had not included investigating officers. They
could be mecluded ; yes, sir.

Mr. Erston. Don’t you think it would be rather wise to do it ?

General Hoover. Well, it is a limiting clause. My experience has
been that the ordinary investigating officer can investigate the case
and still act intelligently and fairly thereafter. 1 realize that there is
an argument that applies to these other categories which might apply
to him—that he might be prejdiced, that his mind might not be
resilient.

Mr. Eusron. He might have the attitude of prosecutor.

- General Hoover. Yes, it is possible:
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Mr. Erston. Now, for the record, General, I wonder if you wouldn’t
define the duties of the members of a court. For instance, what are the
duties of the law member at the present time, as distinguished from
the duties of other members of the court?

General Hoover. The law member is a member of the court. He has
all of the duties of any other member. In addition, it is his duty to
pass upon interlocutory legal questions, that is, questlons arising dur-
ing the course of the trial.

Mr. Brston. Is his judgment final on those ?

" General Hoover. On some of them it is. On the admission of evi-
" dence, it is how final as far as that court is concerned. There are some

exclusions. For example, he is not allowed to pass on challenges. .
That is dorie by the entire court. He does not ordinarily pass on
special pleas. His ruling on a special plea, for example, on the statute
of limitations, would not be binding on the court. The statute lists a
number of questions excluded from his power of final determination.

Mr. Jouxson of California. Isn’t the matter of passing on chal-
lenges really a legal problem, being definitely a legal problem, as to
the interpretation of the provisions?

General Hoover. I think the reason that he is excluded from passing
on challenges is that he must continue to sit as a member of the court.
It might be embarrassing to him or other members of the court if he
had previously ruled on a challenge which the court didn’t like.

Then there is the further consideration that the challenge is a matter

“of common sense and fairness which the ordinary line officer who is a
member of a court is perfectly competent to pass on. It is perhaps an
advantage to the accused to let all the members function on 1t..

Mr. ELSTON. General, what are the duties of a trial judge advocate?

General Hoover. The duty of the trial judge advocate is to prosecute
the case.

Mr. ExstoN. He does not sit as a member of the court ?

General Hoover. He does not sit as a member of the court. He does
not sit in the closed sessions of the court. He is simply an officer of
the court, for the purposes of prosecution.

Mr. ErstoN. And has no more duties than defense counsel, though
they are of a different type?

General Hoover. They are of a different type, but of similar scope.

The trial judge advocate, in addition, prepares the record of trial.
He attends to the machmery of the tr1 al such as finding a place to sit,
and so on. He subpenas witnesses.

Mr. Ersron. Youmay proceed, now.

General Hoover. That brings us to article of war 12. The principal
change here relates to the power of a general court martial to adjudge
a bad conduct discharge. At present there is no specific authority
In a general court martial to adjudge any particular sentence, so
rather than let there be a specialized authorization with respect to bad
conduct discharges, we have written a clause which gives the general
court martial power to adjudge any punishment rLuthorlzed by law
or the custom of the service, including a bad conduct discharge. The
amendment would not have been suggested if it had not been deemed
desirable to give the court authority to adjudge a bad conduct dis--"
charge. ,
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Mr. Erston. I wonder if you could enlarge on what is meant by the
term “or the custom of the service’?

General Hoover. That is meant to cover the types of punishment
that are customarily used by court martial, but are not expressly au-
thorized by the Articles of War. For example, a dishonorable dis-
charge is not expressly authorized by the Articles of War, nor is
detention of pay, reprimand, or admonition. The thought is that the
term “custom of the service” will authorize those punishments which
are now recognized by the Manual for Courts Martial. The only
limitation that we have in the Articles of War is with respect to crusl
and unusual punishments. Of course, that limitation would remain.

Mr, Erston. General, is it the intention, in providing for a bad
conduct discharge, to dispense with the blue discharges?

General Hoover. No, sir. DBlue discharges are not adjudged by
courts martial, They are purely administrative, and it was thought
desirable to keep them so.

Mr. Jornson of California. May I ask a question ?

Mr. Erston. Yes. :

Mr. Jornson of California. Is it customary to offer positive proof
as to what the custom of the service is, or are the officers to independ-
ently determine what is the custom of the service?

General Hoover. It is not customary to -offer evidence on the sub-
ject. The courts simply go to the Manual for Courts Martial to see
whether the matter is there recognized.

Mr. Jounson of California. Of course, that means it is subject to
continual change from time to time ¢

General Hoover. There is very, very little change. o

Mr. Jomnson of California. You mean those customs have been
adhered to substantially, say, for 50 years?

General Hoover. Yes, sir, and longer than that.

I might say that the provisions of the Manual for Courts Martial
on that sort of a subject are supplemented by a work on military law
which is almost a classic with us, that is, “Winthrop’s Military Law
and Precedents”, which surveys military law and the administration
of military justice since the beginning of the national government.
There is no marked divergence between the two. Some customs of the
service do change. Ifor instance, in the early days they used to drum
an officer out of camp when he had been cashiered, or dismissed. They
literally drummed him out. They gave him quite a send-off. Well,
by the custom of the service, that punishment has been eliminated.

T can safely say that unless a punishment is now recognized by the
Manual for Courts Martial, it does not come within the custom of the
service.

Mr. Eisron. General, when you provide for a-bad conduct dis-
charge, is it hoped that that will take the place of some of the blue
discharges now being granted ? .

General Hoover. No. It is hoped, I should say, that it will take the
place of some of the dishonorable discharges. It is not intended to
make a more severe punishment out of the separation from the service.
It is meant to reduce the punishment of punitive separation.

Mr. Erston. You don’t feel that conduct which at the present time
would warrant a blue discharge should be reviewed judicially ¢
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General Hoover. No, sir; I think not. I think that there is adequate
machinery now to review the administrative discharge.

Mr. Exston. What is that machinery ?

General Hoover. It isthe Secretary of War’s discharge review board.
It is authorized by the GI bill of rights.

Mr. Kimrpay. That is right. Tsn't that limited in its duration, Gen-
eral? T don’t remember.

General Hoover. I shouldn’t want to say right now. There may be
gome limitation.

Mr. Kmpay. It was set up to review those blue discharges issued
during the war, so that a man may quahfy under the GI b111 of rights
and of course for other purposes.

General Hoover. Yes, sir. We go back further than that. I think
we go back almost any distance, under the present system, to review
those discharges.

Mr. Koay. How about the Congressional Reorganization Act, un-
der which you are permitted to set up boards to correct mlhtary rec-
ords, and what not? That gives you an additional power. ;

General Hoover. That gives us an additional power. I don’t know
that it is to be applied, however, where the Secretary of War’s Dis-
charge Review Board apphes but it does give some additional power
with 1 respect to dishonorable d1schartres

Mr. Rivers. Wouldn’t that make the time unlimited for review?

General Hoover. Under the reorganization act, sir?

Mr. Rivers. Yes,sir.

‘General Hoover. Yes, that is unlimited as to time.

Mr, Rivers, So if anybody wanted to have his record reviewed, they
couldn’t say, “The statute of limitations has run against you”?

General Hoover. There is no statute of limitations involved.

Mr. Knpay. I think that was designed to take care of many of the
gpecial bills that we have had here, going back, some of them, to the
Indian wars.

General Hoover. Yes, sir; to relieve the Congress of considering
those special bills, as I understand it.

Mr. Rivers. Of course, we had another thing in mind, and that was
our desire to get some results. We would like to have some results.

Mr. Kioay. The operators of the Secretary of War’s discharge
review board have done some very highly satisfactory work. I think
they did a fine job.

General Hoover. Yes, sir.

Mr. Erston. All right, you may proceed to the next section, General.

General Hoover. The next is article of war 13. The first change in
this article is the carrying over from the old article of a clause, which
I spoke about a few minutes ago, authorizing an officer exer01s1ng gen-
eral courts martial jurisdiction to refer general court martial cases to
special courts martial. The clause itself is not changed.

Then there is an additional change relating to the bad conduct
discharge. This is a point at which we require the sentence of a special
court martial involving a bad conduct discharge to be approved by
the officer exercising general court martial jurisdiction and to be re-
viewed by the Judge Advocate General.

Mr. Erston. In other words, as to a bad-conduct discharge, all
rights of appeal and review exist, the same as if the case had pro-
ceeded under a general court-martial hearing ¢
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General Hoover. Yes, sir; as if it were a dishonorable discharge.

Mr. Kpay. Now, does the previous section guarantee review of all’
cases of dishonorable discharge, even thouﬂh the execution of that
portion of the sentence is suspended?

General Hoover. Yes, sir; the proposed amendments do. The re-
quirements are expanded. At present the only requirement for review
under article of war 50143 in the suspended discharge case, is that
it be examined in the office of the Judge Advocate General. If they
find it legally insufficient, the Judge Advocate General can send it to
a board of review. Under this bill those cases will all go directly to
a board of review. '

Mr. Kipay. It is no longer possible, then, to suspend the execution
of the dishonorable dischar e and thereby ehmlnate the mflndatmy
requirement of 5014 that it go to a board of review.

General Hoover. It will eliminate that possibility.

Mr. Kioay. That is possible under existing law, isn’t it?

General Hoover. Yes, sir; it is.

-~  Mr. KiLpay. Notw1thstandmcr article of war 5014, if the dishonor-
able discharge is suspended, after its approval by the Judge Advocate
General the suspension can be revoked and the dlsclnrge carried out
under existing law.

General HoOVER. Yes, sir.

Mr. Kitpay. We are eliminating that now.

General Hoover. We eliminate the possibility of short circuiting a
complete automatic appeal.

Mr. Evston. General, I see you still retain the provision that the
President may by 1e0ulat10ns except from the jurisdiction of special
courts martial any class or classes of persons subject to military law.
It is under that proviso that officers are now excepted from prosecution
under special courts martial.

General Hoover. Yes, sir.

Mr., Euston. Do you think it necessary that that plov1510n be
retained ?

General Hoover. I don’t think it makes very much difference. We
propose, as Mr. Royall told you, to have the Executive order amended
and incorporate, in the Manual for Courts Martial, the authority to
permit trial of officers by special courts martial.

Mr. Euston. Well, if you simply left this provision out it would
happen then as a matter of law, ‘

General Hoover. Yes.

Mpr, Exston. Rather than regulation.

General Hoover. That is rltrht

Mr. Kicpay. Is there any other class of cases that the President
has ever excepted under the power that he has here, or is that the only
one—that officers be not tried by special courts martial

General Hoover. That is the only class of cases excepted.

Mr. Krpay. Do you know of any class of persons that might make
it desirable at times for the President to have that power? “In other
words, what was the real reason for having it mcorpomted in the
Articles of War.

General Hoover. I think the real reason for incorporating it was
to make the authority flexible, a matter for executive determination.

Mr. Kirpay. In the past it has been regarded as desirable not to try
ofticers by special courts martial ?
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General Hoover. Yes, -

Mr. Kiwpay. But that is no Jonger the view of the Department?

General Hoover. The War Department view, as I understand it,
is that it would be desirable to try officers by special courts martial,
in order that trial by general courts martial might be avoided in cases
in which only moderate punishment seems appropriate.

Mr. Kmpay, If that was the only purpose for the provision, then
there would be no objection to its elimination?

General Hoover. T think there would be no particular objection to
its elimination. '

Mr. Rivers. He would be tried by special courts martial for all
offenses. :

General Hoover. Subject to the general limitation that he couldn’t
be tried for an offense involving the death penalty.

Mr. Rivers. I mean with that exception.

General Hoover., Yes, sir,

Mr. Duraam. Was this provision put in in 1917, when the»Articles
of War were at that time improved on? ‘

General Hoover. My recollection is that it was added in the act
of 1920. :

Mr. Duraam. 1920.

General Hoover. In the general amendment of the articles.

Mr. Duraam. But it never existed up to that time?

General Hoover. No, sir.

That brings us to article of war 14. Here, again, we add the flight
officer and eliminate some of the obsolete descriptions of classes, such
as Army fleld clerks. There is a change in the first proviso. It is
now provided that a noncommissioned officer shall not, if he objects
thereto, be brought to trial before a summary court martial without
the authority of the officer competent to bring him to trial before a
general court martial. The latter has been changed to read, “special
court martial” because we are talking about trials by special courts
martial and it would appear to be more appropriate to let the officer
exercising special court martial jurisdiction to make the decision than
to carry it up to the officer exercising general court martial jurisdiction,

Article of war 16 involves a change in nomenclature, plus the pro-
viso with respect to the participation of an enlisted person in the
trial of another enlisted person assigned to the same company or cor-
responding unit. It was thought that the limitation here contem-
plated would prevent ill feeling in units and would be a protection tc
both the members and to the accused.

Article 22 contains a change in the last sentence, designed to insure
that accused persons shall have the same facilities for securing sub-
penas for witnesse§ that the trial judge advocate has, We think that
he already has these facilities under the law, but that it is advantageous
to write the requirement expressly into the law.

Mr. Euston. Who would have authority to issue these subpenas?

General Hoover. It would be the trial judge advocate. The trial
judge advocate carries the ordinary duties of the clerks of the court.

Mr. Jounson. Well, is that an unlimited right of a defense counsel?

General Hoover. Yes. : ,

Mr. Jornson of California. Just like in the civil courts. If he
goes to the clerk and asks for a-subpena, he can get one.
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Now, what about subpena of records and.-documents, and things
of that sort? In some civil courts that I am familiar with you have
to make affidavit showing their pertinency, and the like. _

General Hoover. No; the equivalent of the subpena duces tecum
in the Army is a letter to the officer in custody of the records asking
for them. :

Mr. Jounsoxn of California. But does the defense counsel have the
unlimited right to make a demand for any record that he wants?

General Hoover. Yes. :

Mr. Jounsox of California. And the judge advocate can’t question
his right to taking what he thinks are improper records.

General Hoover. The trial judge advocate has no right in his own
discretion to refuse a subpena duces tecum or an ordinary subpena.
Sometimes, though, he will refer the request to higher authority.

For example, if a defense counsel or a trial judge advocate for that
matter, sitting in Furope should want a witness from the United
States, $he wouldn’t ordinarily issue a subpena. He would lay the
facts before the officer exercising court martial jurisdiction and re-
quest his action, because it would involve travel.

Mr. Joansox of California. Well, suppose he should want a record
from the United States?

General Hoover. That would be much simpler, but he would prob-
ably do it in the same way. He would have the letter sent up through
channels. '

Mr. Jounson of California. Well, I want to see if there are any
limitations at all. Suppose he wanted a confidential record from the
S}fate@a Department that he thought bore on the question. Could he get
that?

General Hoover. There is the element there of the confidential
public record. Probably the way it would work out would be that
the trial judge advocate would ask for the paper and then the State
Department would decide whether it would furnish it.

* Mr. Rivers. Then, your subpena duces tecum is limited ?

General Hoover. %No; except by the general governmental prin-
ciples with respect to public records. '

Mr. Rivers. For instance, if a grand jury issues a subpena duces
tecum, it is not circumseribed at all.

Mr. Knpay. It is circumseribed if you try to get into the State
Department.

Mr. Rrvers. I mean, this is the military.

General Hoover. There is a practical limitation.

Mr. Rivers. They have something to say about it, too.

General Hoover. If, say the United States district court here tried
to get some FBI records, the court wouldn’t get them.

Mr. Kiwpay. It gets down to the question of the three coordinate
branches of the Government; executive, judicial, and legislative,
which question was settled way back at the time of the Hay Treaty
in Washington.

(reneral Hoover. That is right; it is a pretty well-defined principle
that applies there, :

. Mr. Crason. Mr. Chairman— .

Mr. Evsron. Mr. Clason. : ,
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Mr. Crason. How do you secure the attendance of civilians and
require them to bring in letters? You have the right to issue a
a subpena to them, I suppose, just the same as any other court?

General Hoover. Yes.

Mr. Erston. You think this section gives to the accused and to the
prosecution equal rights of subpena?

General Hoover. Yes, sir; I think so.

Mr. SmarT. A question, Mr. Chairman.

Mr. ErstoN. Mr. Smart. '

Mr. Smart. Under the present provisions of law, General Hoover,
in the event a defense counsel subpenas a witness and the trial judge
advocate disagrees, that disagreement is then submitted to the ap-
pointing authority ; is that not true?

General Hoover. Yes. o

Mr. Smarr. And his ruling is final on the matter. So that if a
defense counsel wants witnesses and the disagreement is resolved in
favor of the trial judge advocate, the defendant is really denied the
right of witnesses.

Now, of course, if you separate and divoree the Judge Advocate
from the line of command and that same disagreement should arise,
who then would resolve the difference?

General Hoover. Well, I think you have to leave the final au-
thority where it is, that is, in the appointing authority, because you
usually have the question of travel involved. Many times in the
Army I have seen cases where everyone would have liked to have the
witness before the court, but we didn’t have the money to bring him.
Now, the only man who can decide the availability of funds is the
appointing authority, because he is the only one that has disposition
of the appropriated funds.

Mr. Smart. Then, in the event of divorcement of the Judge Advo-
cate General from the line of command, the Judge Advocate appoint-
ing authority would rule upon that question.

General Hoover. Well, he would if he had .the money, and I suppose
if there should be such a divorcement there would be appropriations
at his disposition for that purpose.

Mr. Jornson of California. Of course, you have the right of taking
his deposition.

General Hoover. Oh, yes. .

Mr. Jomxson of California. So witnesses in other parts of the
country or the world could give their deposition, with the giving of
appropriate notice, and so forth.

General Hoover. Yes, sir.

Mr. Rivers. Of course, there you run into cross-examination,

Mr. Erston. Proceed, General.

General Hoover. Article 24 is amended to prohibit expressly
coercion or unlawful influence in the obtaining of confessions or.
. admissions or self-incriminating statements.

Now, under the present Manual for Courts Martial no confession
is admissible unless voluntary. We have a little difficulty, especially
during wartime, when the Army is big, in preventing zealous in-
vestigators from getting confessions by third degree or other so-called
police methods. : .

We are here trying to put a stop to it.
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Mr. Kmpay. What is the penalty?

General Hoover. There is no specific penalty prescribed, but it
would fall under the ninety-sixth article of war. We mloht put a
limitation of punlshment in the table of punishments.

Mr. Kirpay. You say “shall be deemed to be conduct to the preju-
dice of good order and military discipline.”

General Hoovir. Yes, sir; that would bring it under the ninety-
sixth article of war.

Mr. Rivers. Wouldn’t that be the same as a law passed by Congress
which had all its teeth pulled out?

General Hoover. This has teeth in it.

Mr. Kmpav. It is the same as in the civil court. If the district
attorney is using a forced confession, he wouldn’t prosecute the man
from whom he got it. That is all you can do by legislation, to make
it a punishable offense.

General Hoover. We could pumsh that sort of an act severely.

Mr. Rivers. Under your present set-up? '

General Hoover. Yes, sir; by trial.

Mr. Rivers. I see.

Mr. Jounson of California. And before the confession is admitted,
there must be positive proof that no coercion was practiced ?

General Hoover. That is right. That is our present rule in sub-
stance, but it isn’t quite that strong, Mr. Johnson, The present rule
is that a confession must be voluntary. There are some cases where
you can accept a confession, however, if there is no suggestion what-
ever of involuntary action. If a soldier comes into his orderly room
and says he wants to see the captain, and he sees the captain and says
spontaneously, “I have a statement to make,”) with no suggestion what-
ever of coercion, that confession would probably be admissible.

Mzr. Jounson of California. I know, but before you put in the
confession, you outline in detail the circumstances under which it
was taken. '

General Hoover. That is right.

Mr. Jounson. So the court can 0athe1 whether any coercion was
practiced.

General Hoover. Yes; that is correct.

Mr. Crason. What does this change accomplish, then?

General Hoover. This makes it a criminal offense for the investi-
gator to exercise coercion.

Mr. Crason. That is going to put him kind of in a hole, isn’t it?

General Hoover. Well, we want him to be in somewhat of a hole on
it, because we think it is a protection to accused persons that they are
entitled to. -

Mr. Crasow. I don’t know. If an officer goes out and he isn’t
trained in the law, he may find himself guilty of a crime that would
require a lawyer to have told him in advance whether the thing he said
or did was going to make him guilty. I think that is going to be
a pretty Stiff pr 0p051t10n You start out to correct one crime and end
up with two or three more.

General Hoover. T think the officers of the Army understand very
clearly that they are expected not to use so-called pohce methods
in getting confessions in the Army.
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Mr. Kiwoay. That is an amendment to the Articles of War, isn’t it?

General Hoover. Yes, sir.

Mr. Kitpay. And you have to presume that every officer knows the
Articles of War.

General Hoover. Well, I think they will soon get acquainted with
them.

Mr. Jounson of California. What has been your exper ience in places
where confessions have been repudiated ?

Well, have you had in your experience any situations where a pur-
ported confession is later repudiated by the man who gave 1t?

General Hoover. Oh, yes. That is not uncommon.

Mr. Jornson of California. That happened over there the othel
day, in the jewel case.

General Hoover. I don’t know,

Mr. Jounson of California. I just read the newspapers about it.

‘General Hoover. I don’t know.

Mr. Jounsox of California. In the civil courts that happen all the
time, and the judge then has to pass on it.

General Hoover. We have it. If the original confession was volun-
tary, we admit it, though it was later 1epud1‘1ted

Mr. Crason. Is there any such provision as that in any State or
Federal law at the present time?

General Hoover. I do not know as to the State law.

Mzr. Crason. What is the background, in your asking for this pro-
hibition ¢ ‘

Mr. Ersron. Will the gentleman yield?

Mr. CrasonN. Yes.

Mr. Euston. It is in the Constitution. You cannot compel any
“person _to give evidence against himself.

Mr. Rivers. Mr. Chair man, in the Department of Justice they have
a special division of civil hbeltles, where they go out and prosecute
people for those things you are talking about, where confessions have
been gotten by bemtlno you over the head with a hose.

Mr. CLASON. Yes, but I don’t see why you have to put him in a
hole.

General Hoover. 1 might say, \([r Clason, that this clause is taken
from Mr. Durham’s bill.

Mr. Crason. Then perhaps he can tell us about that.

General Hoover. We thought it was 'a good idea. We thought
there was occasion for it.

Mr. Ersron. You are giving to accused persons in a court- mmtlal
trial the same protectlon he Gets under the Constltutlon in a civil
trial.

General Hoover. That is right, and we are putting some teeth in it.

Mr. Durmast. That came about from some of the experiences we
had daring this war.

Mr. Rivers. 1 think, though, Mr. Chairman, we heard less criticism
of the MP’ in this war than we did during the first war, because the
MP’s were segregated in their training and had more technical and
specialized training, which wasn’t the case in the first war.

- General Hoover. I think that is very true. As a general rule, in
this war our military policemen, the CID’, and so forth, behaved
themselves very well.
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Mr. Rivers. And they didn’t abuse a man who was not able to take
care of himself because of liquor, or what not. They took pretty
good care of them.

General Hoover. Yes, sir; certainly as a‘rule.

Mr. Kipay. General, on this matter of self-incrimination, I don’s
like to go by the newspapers on what may have happened in a trial,
but I just wanted-to know if this would cover the incident that was
reported in connection with the trial of Colonel Durant, in which
the trial judge advocate contended that his brother, Durant’s brother,
under the evidence submitted, was a principal in the commission of
the offense. He laid that as a predicate to admit the brother’s state-
ments outside of the presence of the defendant. Later he put. the
brother’s wife on the stand and attempted to compel her to testify to
matters incriminating her husband, which she refused to do. I don’
know that there was ever anything further done about it. But is
this suflicient to take care of that, where she would have been an
incompetent witness had her husband as a civilian been tried in a
civil court? An attempt was made, lasting over a period of a day or
more, to compel her to testify to matters that might be admissible, if
not otherwise, as impeachment should her husband have been tried
in a civil court. '

General Hoover. You are speaking now of the actions of the trial
judge advocate?

Mr. Kirpay. Yes.

General Hoover. On the face of your statement I believe all he may
have been doing was urging the competency of that testimony and the
competency of the witness. I could not say definitely.

Mr. Kirpay. The way the papers reported his conduct there—the
court finally rebuked him for it—was that he insisted on asking a long
series of questions and compelling her to individually refuse to answer
those questions on the ground that they might incriminate her
husband.

Mr, Erston. The committee will recess until 10 o’clock Monday
morning. ' b

Housk or REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
SuscommrrTee No. 11, LEeaL,
, Monday, April 21, 1947.

The subcommittee met at 10 a. m., Hon. Charles H. Elston {chair-
man) presiding. : .

Mzr. Ewvston. General Hoover, will you take the witness stand

_again, please?

General Hoover. The first proposed change in article 25 relates to
the taking of depositions in foreign places. It is provided that in
foreign places, because of nonamenability to process, a deposition may
be taken if the witness refuses to testify. The reason for the change
is that it was found in some of the foreign theaters witnesses from the
local population refused to appear before courts martial. There was
no means of compelling their attendance. However, it was found in
many cases that if it had been legally possible depositions could have
been taken. Under the article as it then stood the depositions were
not admissible because of distance or other limitations. /
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Mr, JounsoN. General, would that apply only to occupied areas, or
would that apply to any place in the world ?

General Hoover. It would apply to any place in a foreign country
where our troops might be.

Mr., Jounson. Like Australia?

General Hoover. Yes. The difficulties were encountered princi-
pally in England.

A proviso is added making it permissible for the prosecution to use
depositions in what might be called nominal death cases. The defense
can introduce depositions now in death penalty cases, but the prose-
cution may not do so. Many of the death cases are only nominal, that
1s to say, the death penfilty 1s authorized for the offense such as deser-
tion, willful disobedience, and the like, whereas that penalty is practi-
cally never imposed. o

There doesn’t seem to be any reason why depositions should not be
used in these cases, so we have provided that where the appointing
authority directs that depositions be taken and that a case be treated
as noncapital, depositions may be produced for the prosecution. °

Mr. ErstoN. General, T am wondering if it wouldn’t be & good idea
to also provide that depositions may be taken by stipulation of the

parties, in order to prevent the return of witnesses from great
distances?

General Hoover. Yes, sir. .

Mr. Erston. When both parties are willing that the testimony be
taken by deposition.

General Hoover. There would be no objection to putting it in the’
article, but it is done now. It is done as a matter of practice. If the
parties agree beforehand, the depositions are used. It is quite fre-
quently done, but there would be no objection to putting a specific
authorization in the article. - .

Mr. ErstoN. The section doesn’t seem to provide as to who shall
take the depositions. Do you think it is sufficient the way it 1s writ-
“ten, without some safeguard? In other words, should the deposition
be taken by some person competent to pass on the competency and the
relevancy of testimony and evidence?

General Hoover. The system as prescribed by the manual contem-
plates written interrogatories, as a rule. It also permits oral inter-
rogatories, if desired. It contemplates, also, the answer to the ques-
tion, ordinarily at least, subject to objection when it is placed before
the court. The system has 1ts advantages, because of its simplicity.
If the defense wants a deposition taken he simply submits his inter-
rogatories to the trial judge advocate who submits his cross-interroga-
tories, or vice versa, and the interrogatories are then sent to some
officer who is authorized to administer the oath. The answers are
made, written into the deposition form, and the objections to admissi-
bility are made when the deposition is offered before the court.

I think it works very well. » :

Mr. Euston. Objections may be made regardless of whether the
objections were made at the time the witness answered.

General Hoover. That is correct.

'The next proviso added to this article is one to provide for the
preservation of testimony. It sometimes occurs under present pro-
cedure that when it comes time to take a deposition so much time has

95266—47—No., 125——10
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elapsed that the witnesses are gone or perhaps have forgotten the
facts. We provide here that at any time after charges are filed, but
- before they are referred for trial, which is the point now at which a
deposition can be taken, the appointing authority may designate
“officers to represent the prosecution and the defense and upon due
notice take a deposition. Then, when the time comes, it can be intro-
duced in evidence, as any other deposition. .

Mr. ErstoN. What would be the situation if the defense took a
deposition and didn’t want to introduce it in evidence, but the prose-
cution did?

Greneral Hoover. The prosecution can ordinarily offer it to the
court. ot

Mr. ErstoN. Or vice versa.

General Hoover. Or vice versa; yes, sir.

Mr. ErstoN. There is no prohibition against that?

General Hoover. No, sir, not under the present procedure.

Mr. ErstoN. In other words, if a deposition is taken and the testi-
mony is unfavorable to the party taking the deposition, the other
party could offerit.

General Hoover. That is right, yes.

Mr. EustoNn. All right, you may proceed.

General Hoover. Yes, sir.

The next article in which changes are proposed is article of war 31.

~The effect of the amendments is to make the rulings of the law member
in a general court martial upon all interlocutory. questions final as far
as the court is concerned. TUnder the present article a good many
exceptions are made to the categories of questions which the law mem-
ber may finally determine. The effect of the changes in this article
will be to clothe the law member with considerable authority that he
does not now have. The only things which are reserved from his
control are questiorfs bearing upon guilt or innocence or upon chal-
lenges or questions of sanity.

The next article to be amended is article of war 36. The changes
here are of a procedural nature. It is provided that the records of
special and summary courts martial shall go directly to the officer
exercising general court-martial jurisdiction. That 1s done because
the officer exercising general court-martial jurisdiction over the com-
mand is the one who examines these records of trial in a reviewing
capacity. It is also provided that records of trial by special court
martial which involve bad-conduct discharges shall after approval
be forwarded to the officer exercising general court-martial jurisdic-
tion and by him to the Judge Advocate General for review. The same
thing is covered elsewhere in the proposed changes. The purpose,
of course, is to implement the appellate review in the office of the
Judge Advocate General of this type of records of trial by special
court martial.

Mzr. Jounson of California. This provision in section 17 is simply
the old method of handling it, isn’t it, that we have had for years?

General Hoover. As far as the depositary of special and summary
courts goes, yes, sir. .

Mr. Jounson of California. If we wanted to change that and adopt
a different method, we would have to drop this and adopt another one.

General Hoover. Yes, sir. '
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Mr. Jornson of California. If you wanted to have the Judge Advo-
cate General handle the whole thing through his department.

General Hoover. That is correct.

Mzr. Jornsox of California. This is the one, is it not, on which the
War Department disagreed with the American Bar Association com-
mittee ¢ '

General Hoover. I believe the American Bar Association committee
proposed that the special court-martial records go to the Judge Advo-
cate General. At least, they made a general recommendation to the
effect that so far as feasible the records of trial by special courts mar-
tial be treated the same as the records of trial by general courts mar-
tial, and, of course, the records of trial of general courts martial go
directly to the Judge Advocate General.

Mr. Evston. General, H. R. 576 provides that the prosecuting offi-
cer of each general and special court martial shall forward directly
to the Judge Advocate General or to such officer as the Judge Advo-
cate General may select the original record of the proceedings in such
cases.

General Hoover. Yes, sir. The bill we are considering does not
follow that suggestion. ’ :

Mr. ELstoN. Yes, I realize it doesn’t, but I am wondering if you can
give us some idea of the amount of work that would be involved if all
those records had to be forwarded directly to the Judge Advocate
General.. ”

General Hoover. Well, it would require considerable additional
work. Those records are now examined in the office of the staff judge
advocate of the officer exercising general court martial jurisdiction,
The work would have to be done, under the Durham bill, in the office of
the Judge Advocate General, or in some office set up for the purpose
by the Judge Advocate General. I say that it would involve some
additional work, because I think the Durham bill envisages a more
complete review and greater power to take corrective action than
are now given to this class of records. Much would depend, of course,
upon whether changes were made, as has been suggested here, in the
form of records of trial by special courts martial. Tf they should.
become verbatim reports of the proceedings, the volume of work in-
volved in the examination would be considerably increased.

Mr. EcstonN. If it is provided that there shall be a complete review
of every special court martial case, then this section would have to
be revised. .

General Hoover. Yes, sir; it would be necessary to revise it.

Mr. Enston. Under this section, unless the commanding officer
should change the record and stipulate that there should not be a
bad-conduct discharge, a special court-martial record which would
require a bad-conduct discharge would be reviewed by the Judge
Advocate General.

General Hoover. That is right; yes, sir. It would be treated as
would a record of trial by general court martial. It would receive
exactly the same treatment.

Mzr. Eiston. As to everything else included in a special court mar-
tial, the commanding officer is the final authority.

General Hoover. I would say the officer exercising general court-
martial jurisdiction is the final authority.
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Mr. Erston. And that is usually the commanding offcer, is it not, -
or somebody whom he designates?

General Hoover. The special court martial may come from the

regiment, Trom the battalion, or from the post. The officer who ap-

points the court and acts upon the sentence may be a subordinate com-
mander, but the record goes on up to the officer exrcising general court-

martial jurisdiction. The latter would occupy a position such as that -

of a divsion commander or an area commander.

. Mr. Evrston. And would be the person designated by the Judge
Advccate General, if we write into this bill that he makes the appoint-
ment of all persons serving on a general court martial ¢

General Hoover. That is probably the way it would work out;
- yes, sir.

Mr. Jorwnsox of California. When a record of a general court
martial comes up there with a certain type of sentence, as a practical
matter, does the commanding general talk to the Judge Advocate
regarding the sentence provisions of it, whether it is big enough, small
enough, or it should be modified ?

General Hoover. I think generally the answer 1s yes. :

Mr. Jornson of California. Of -course, there is no compulsion on
his part to do that?

General Hoover. No, sir,

Mr. Jornson of California. He may sit down in his own office and
make up his mind to double the sentence, or change it any other way,
without any consideration of what might be the views of the Judge
Advocate GGeneral’s Department? :

General Hoover. The Articles of War require the officer—the gen-
eral, who is going to act on the sentence to refer the matter to his
staff judge advocate for comment, before the general acts.

Mr. Jounson of California. Well, in your experience, which is rather
widespread, has it been their policy or procedure to submit an inquiry
to you and say, “What has been the universal sentence in this type of
case?”

General Hoover. The practice varies. In some cases, I think the
majority of cases, the reviewing authority takes the advice of his staff
judge advocate and does discuss the matter with him before he acts.

Mr. Jornson of California. Well, does he try to integrate that into
a sort of a pattern for different types of cases?

General Hoover. Yes; an effort is made to do just that.

Mr. Jouwnson of California. But some of them don’t follow that
practice?

General Hoover. It is not universal.

Mr. Smagrr. Mr. Chairman, T would like to say to Mr. Johnson that
tomorrow there will be a witness here, Colonel McElwee, who was
formerly staff judge advocate of the Seventh Army, under General
Patch. He has had wide field experience in courts martial. He has
informed me, and will so testify before this committee tomorrow, that
every time he would recommend a reduction in sentence and was able
to get to the commanding officer, the reduction was made, but that a
great majority of the time the Chief of Staff forbade him to talk to the
commanding general and the sentence would stand regardless of his
recommendations. I think that is the answer to your question. It
comes back eventually to the personal opinion and desires 6f the G-1,
the Chief of Staff and the commanding general. '



2051

Mr. Jounson of California. Well, it amounts to this, that it is possi-
ble and probable in some cases that nonlegal officers can determine
. these legal matters of sentence and other things. )

Mr. Smart. That is quite true. They determine them on the basis,
I would say, of personality and personal desire rather than the law
which is involved in the case. ‘

Mr. Jornsow of California. Of course, I don’t want this to be any
undue criticism of line officers, I don’t mean to do that, but T feel they
are not properly qualified perhaps to pass on these things and too
much of the personality and the personal experience of the line officer
might be injected into the judgment there.

eneral Hoover. I may say that the proposed amendments under
article 47 touch on that subject.

Mr. EistoN. General, are there any circumstances at all under
which a person can be given a bad-conduct discharge other than by a
finding of a general or special court martial?

General Hoover. No, sir.

Mr. Erston. Are there any cases under which a person’s convie-
tion before any form of courts martial have been made the basis of
a blue discharge?

General Hoover. No, sir. A blue discharge is purely administra-
tive in its genesis and in its execution. It isnot given as a punishment,
as a result of a sentence by court martial.

Mzr. Exsvon:. Is that taken into consideration at any time, that is,
convictions before either summary or special courts martial?

General Hoover. Yes; I think so. If a man demonstrated his
unworthiness by frequent offenses for which he is tried by inferior
courts martial, for example, it might result in a blue discharge after
a hearing before a board of officers.

This brings us to the proposed amendments to article 88. The
changes are of a minor nature. The present article requires that the
rules made pursuant to article 38, that is, by the President, shall be
laid before the Congress annually. Now, as a matter of practice, these
rules are incorporated in the Manual for Courts Martial, which is
only changed at considerable intervals. The present Manual for
Courts Martial was prescribed in 1928 and there have been but few
changes. The proposal is that the rules and reguiztions made pur-
suant to the article shall be laid before the Congress, omitting the
word “annually.”

That brings us to article 39, which is the statute of limitations upon
punishments under the Articles of War. The first change, one of
some importance,-excepts from the statute of limitations the offense
of absence without leave committed in time of war. Under the pres-
ent statute, desertion in time of war is excepted from the bar of the
statute, so that we can try a man for desertion in time of war at any
time after he is appprehended. The effect of the amendment is to
put absence without leave on the same basis.

Mr. Erston. General, as T read this section, with those exceptions,
any crime is outlawed within 2 or 8 years under certain circumstances,
regardless of how serious it might be.

General Hoover. Yes, sir.

Mr. Erston. For example, the crime of rape would be outlawed in
£ years. ’
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General Hoover. Yes, sir. , _

Mr. Erston. The accused might commit the crime of rape, willfully
absent himself from the jurisdiction, then, after a period of 2 years
or 3 years he is apprehended and is subject to be dismissed under the
bar of statute. -

General Hoover. That is right.

Mzr. ExsroN. Without any trial. ‘

. General Hoover. The only exceptions at present are mutiny, mur-
der, and desertion in time of war.

Mr. ErstoN. Why should there be a statute of limitations as to
felonies? There is no statute of limitations ordinarily in the States

~as to felonies.

General Hoover. I wonder if that is correct, Mr. Chairman. I
understand that there is a Federal statute of limitations applying
generally to felonies.

Mr. Euston. There may be, but in most States there are no statutes
of limitations as to the more serious felonies.

General Hoover. It is a matter of national policy, of course, as to
whether we should put a limitation upon an offense like rape.

Mr. Brooxs. Will the gentleman yield ?

Mr. ELsToN. Yes,

Mr. Brooks. They can interrupt those by filing some sort of a bill
of information or by obtaining an indictment. Where no apprehen-
sion can be made during the period prescribed, it can be interrupted
by the filing of an indictment or a bill of information.

General Hoover. Yes. We can interrupt the statute by preferring
charges and arraigning. :

Mr. Erston. Is that what this bill says? It uses these words:
“Except for desertion or absence without leave committed in time of
war, or for mutiny or murder, no person subject to military law shall
be liable to be tried or punished by a court martial for any crime or
offense committed more than 2 years before arraignment of such
person.”

General Hoover. Yes, sir.

Mr. Euston. That would seem to release the accused completely,
even though he may have been charged before the 2-year period.

General Hoover. That is right, unless we can get hold of him and
arraign him. It differs from the situation suggested by Mr. Brooks.

Mr. Brooxs. Why is that?

General Hoover. That is the way the law is at present. The object
of it, of course, is to still the prosecutions. It is a matter of legisla-
tive policy. We have the provision with respect to manifest impedi-
ment. Ior example, if a man were In a State prison, the statute
would not run during that period because the Federal authorities
would have no power to get hold of him,

Mr. Jorxson. Yes, but isn’t the weakness of your provision here
that you have to actually get him in custody and bring him before
a court?

General Hoover. That is the present iaw.

Mr. Jounson of California. In an ordinary case all you do is file a
charge against him, either an indictment or a bill of information, and
the statute stops running.

General Hoover. This is in favor of the accused person. There ig
no-question about that. ’
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Mr. Jouxson of California. What has been the result of that?
Have any gotten away ¢ '

General Hoover. Yes, sir.

Mr. Jounson of California. Do you know of any cases where they
have gotten away?

General Hoover. Yes, sir; we have them now and then.

Mr. Jorrnsox of California. Would as many as 1 percent get away ¢

General Hoover. No, sir.

Mr. Jounsox of California. It would usually be confined to the .
higher crimes, wouldn’t it?

General Hoover. Well, we have had some absence-without-leave
cases in this war where the statute of limitations has run. A man
has been gone more than 2 years )

Mr. Norerap. Well, after 2 years it would certainly be desertion,
wouldn’t it, and covered by your original article. ‘

General Hoover. The War Department abandoned the practice of
dropping these men as deserters, dropping them administratively as
deserters during this war, so that a great many of the men were
carried as absentees, not as deserters, and when they were brought to
trial they were brought to trial for absence without leave.

It would have been possible in every one of those cases to charge
them with desertion, of course, and if they had been found guilty of
desertion the statute would not have run.

Mr. ErstoN. You may have a case where a man has been discharged
from the service, his period of enlistment may have run out or he may
be otherwise discharged from the service and still be amenable to
military law because he committed some offense while he was a soldier
but the circumstances may not have been developed at the time he left.
Tt may not have been known at the time he left that he was to be
accused. If so, he would not be guilty of desertion, he would not be
guilty of AWOL, but still he might be subject to punishment.

General Hoover. An illustration of that situation I think would lie
in embezzlement of Government property. A man might be dis-
charged after his offense and under the present ninety-fourth article of
war we could bring the man back despite a discharge and try him.
But the statute of limitations would continue to run under our present
procedure. :

Mr. Evston. But, General, do you think it would be better if we
provided in article 39 that the statute of limitations would not run as
to the accused person provided an accusation was made within the
2-year period?

General Hoover. It could be done. I personally feel the present
provision is in favor of accused persons. It quiets prosecutions.
Nothing particularly is to be gained by the Government in resurrect-
ing these old cases and bringing the men to trial.

Mr. Evston. No, but you encourage an offender to become a fugi-
tive. All he has to do is stay away for 2 years and his crime or
offenses, except desertion or a. w. 0. L. during war, are canceled.

General Hoover. Yes, that istrue. But I think there is no practical
problem of any great moment.

M. Brooks. Will the gentleman yield?

Mr. Erston. Yes.
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Mr. Broors. General, don’t you go back to the situation I men-
tioned before? After 2 years, you have got to go into a civilian court
on 2 lot of these cases.

General Hoover. Yes, sir. 'We are barred.

Mr. Broows. For instance, a man leaves the service and the crime
is outlawed by limitations, as with manslaughter, but you could still
go into the civilian courts when you do have a system of comity between
the military and civilian courts.

General Hoover. Yes, sir. )
~ Mr. Brooks. And when the crime is committed in the continental
United States, doesn’t it give strength to the argument that perhaps
most of these things ought to be prosecuted in the local civilian courts?

General Hoover, I don’t believe that our statute would prevent
prosecution in the local courts.

Mr. Brooxs. It wouldn’t quiet the prosecution of the crime.

. Mr. ErgroN. Will the gentleman y]eld

Mr. Brooxs. Yes.

Mr. Ersron. Suppose the crime were committed in Korea or Ja apan
or Germany.

General Hoover. Then there would be no remedy except through
our military courts, of course.

Mr. Jomnson of California. Or at the Presidio, in San Francisco.
Suppose it was committed there.

General Hoover. You might have Federal civil ]urlsdlctlon there.

I think the fact that the Army is not interested in prosecuting these
cases from the standpoint of law enforcement as much as it is from the
standpoint of maintaining standards in the Army has something to do
with 1t. If you bring to trial an old case, none of the members of
the Army locally know anything about it, it doesn’t mean anything
to them, and we aren’t accomplishing very much by trying that case.
When we try a recent case we are bringing home to the rest of the
Army the theory that crime does not pay.

Perhaps our position is somewhat different from that of the local
prosecuting systems.

Mr. EisroN. Of course, General, you can always dismiss a case
if you don’t want to proceed with pr oseoutlon

General Hoover. Yes, sir.

Mr. Erston. But you might have a very serious case that you did
want to prosecute and couldn’t do so if you made your statute of
limitations run as it is provided for in this section. So wouldn’t it be
better to stipulate that the statute begins to run or runs only in the
event no accusation is made within 2 years. Then if the accused
is apprehended and you don’t want to try hlm, you can always
dismiss the case.

General Hoover. Well, it could be done.

Mr. Jomnson of California. It seems it would bring it home much
better to those that were inclined to commit crime, because they would
know then that no matter how much time had elapsed if an accusation
were made they would still have to face it. That is the way it im-
presses me.

Greneral HOoVER. Perhaps so.

I must say that the Army is reluctant to try criminal cases. The
Army is reluctant to try cases unless it can see a real object in doing
80, a real result to be attained.
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Mr. Brooxs. That is move the principle of the French Foreign
Legion, isn’t it, to forget what has been done and go ahead. :

General Hoover. Yes. It is all in favor of accused persons.

Mr. Erston. But it might be rather tough on a person who has
been the victim of a rape.

General Hoover. That is right. We recognize the principle that
you are speaking of, Mr. Chairman, when we do except certain
classes of cases from the running of the statute, such as murder or
mutiny or desertion in time of war. The importance of them is
deemed to be such that the statute should not apply.

Mr. Norerap. In other words, are we getting back to the old
premise that the Army does not punish crime for the sake of punish-
ing crime, but for the sake of discipline alone.

General Hoover. Well, I think you can’t entirely get away from
the thought that one of the important objects of punishment is to
maintain discipline.

Mr. Erston. All right, you may go on with the next section, then.

General Hoover. We propose to add a proviso to article 39 cover-
ing cases involving security considerations. This was a clause drafted
during the war, some months ago, to cover the case where a trial
would involve disclosure of information which might be of value to
the enemy. Those cases are excepted from the running of the statute,
until 6 months after the end of the war.

“Mr. Norsrap. Well, any crime would be detrimental to the prose-
cution of the war, whether it were a minor AWOL or a manslaughter
or the giving away of national secrets, wouldn’t it? That seems
awfully broad to me.

General Hoover. The discretion is broad, but I do not believe there
would be abuse of it. The secret would have to be something of a
public nature, I should say. |

Mr. Jomnson of California. Could I ask another question about
this limitation problem, Mr. Chairman? :

Mr. ErstowN. Surely. _

Mr, Jomnson of ga]ifornia. Will that 2-year provision have the
effect of letting off a good many of these soldiers that stole property
‘over in' France? '

General Hoover. Yes, sir, it may have that effect.

Mr. Jornsox of California. The records seem to indicate that there
was a wholesale stealing of property and black marketeering, and
things like that. Now, all those men will probably get off, on this
2-year provision.

General Hoover. Yes, some will probably escape punishment. The
period during which they are in a foreign country, of course, beyond
the reach of our process, will be excepted from the running of the
statute. You may have in mind those men who come back to this
country ? ' v . -

Mr. Joanson of California. Yes. :

General Hoover. The statute would commence to run in those cases
upon return. :

The next proposed changes are in article 43 with respect to the votes
on findings and sentences. Some confusion arose during the war as
to the meaning of this article. There was a specific case in which a
man was found guilty of murder by a two-thirds vote of the court, as
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was authorized by this article, but he was sentenced to death. The
sentence to death required a unanimous vote. It was contended, in a
United States court, successfully, for the time being, that if the punish-
ment of death must be adjudged by a unanimous vote, Congress must
have intended that the conviction of the offense on which the sentence
was based would also require a unanimous vote. A writ of habeas
corpus was issued in that case. An appeal was taken to the United
States Circuit Court of Appeals, where 1t was decided that the article
provided that any finding of guilty, except for an offense for which the
death penalty is made mandatory, might be reached by a two-thirds
vote.

The changes that are now proposed in the article are intended to
clarify the wording of the article, but not to change the sense of it.
The result will be that we will be able to convict a man of murder by a
two-thirds vote, but if we want to sentence him to death there must be
a unanimous vote.

The next change is in article 44. The present article 44 is an old
one which provides that when an officer is dismissed from the service
for cowardice or fraud, the crime, punishment, name, and place of
abode of the delinquent shall be published in the newspapers in and
about the camp and in the State from which the offender came or where
he usually resides, and that after such publication it shall be scandal-
ous for any other officer to associate with him. The American Bar
Association committee recommended, and I believe the Durham bill
contemplated, the elimination of that clause as being unnecessarily
harsh and obsolete as well. It has not, in fact, been put into oper-
ation during recent years. So the old article has been stricken out
entirely and we have inserted in lieu of it an authorization for reduc-
tion to the ranks of an officer when tried by general court martial in a
case in which a sentence of dismissal may lawfully be authorized.

Mr. Erston. I notice it is only in time of war.

General Hoover. Only in time of war; yes, sir. There are some
reasons for that limitation. One of them is that ordinarily in peace-
time there will be no machinery whereby you can require the man to
serve as an enlisted man. In time of war you will have some form
of the selective service or draft which can be applied to induct the men
as a class. Now, in time of peace ordinarily an enlisted man can
become such only by voluntary enlistment, so there is a practical con-
sideration from the constitutional or legal standpoint. Also, there
doesn’t seem to be any particular object in requiring officers in time of
peace to serve as enlisted men after their dismissal or after their reduc-
tion. There is no manpower question involved. The punishment of
dismissal, of course, is serious. )

Mr. EvLston. General, it seems to me that the severity of the punish-
ment is the dismissal. '

General Hoover. Yes, sir.

Mr. Evsron. Don’t you think, so far as reduction to the rank of a
private is concerned, that should be optional with the accused? For
example, suppose you have a man that has a large family who couldn’t
live on the pay of a private. ' :

General Hoover. I think there would be cases in which it would be
appropriate to permit the dismissed officer to enlist in the Army. I
do not know how you can make it a form of punishment, however, as
long as there is a voluntary act on his part required.
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Mzr. ErsroN. This section would make it mandatory to be reduced to
the rank of a private, and of course he would have to serve for some
considerable period of time.

General Hoover. The requirement of service would be premised on
the theory that in time of war you would have the machinery to do it,
that is, the constitutional machinery of the draft. ‘

Mr. Eustox. Well, you may be able to draft a person within cer-
tain age limits, but this section would permit you to veduce to the grade
of a private an officer who was beyond the age for induction.

General Hoover. No, sir; we wouldn’t apply it in those cases. To
cover the situation we provide that the punishment may be imposed
under such regulations as the President may prescribe, the idea being
that the President would utilize whatever draft law we might have at
the time to bring these men in. If they were above the age limit we
couldn’t use the punishment. :

Mr. ELsron. Well, you could, unless the President prescribed other-
wise. :

General Hoover. If there should be any way to accomplish it. What
we should do here, Mr. Chairman, would be to induct the man into -
the service as an enlisted man. We must have some general provision
of law, in conformity with constitutional principles of class treatment,
on which to base the proposed punishment.

Mr. ErstoN. You can do it anyway.

General Hoover. I say if you can do it legally, it is all right. .

Mr. Evsron. Suppose he is just dismissed from the service. He can
still be inducted, if he is subject to the conscription act. -

(General Hoover. That is right, and it was our thought that this
clause would apply where the man is subject to the dratt; but if he is
not subject to the draft the President in his regulations would prob-
ably exclude that case from the operation of the article. .

Myr. Eusron. Well, I suppose this section was drafted for the pur-
pose of taking care of the man who is willing to serve as a private or
who if he went home could be drafted.

_ General Hoover. Yes, sir.

Mr. Erston. He might go home and wait a number of months
before he would be drafted, but under this section he could start his-
service immediatelys ,

General Hoover. Yes, sir; and we think it would be a wholesome
thing. It would save the man from the stigma of a straight dismissal.
It would save the young officer who is rather irresponsible, though
perhaps a fine soldier essentially, who gets dismissed for, we will
say, disorderly conduct which reflects upon the uniform he wears.
There would not seem to be any reason why he should not be put in
the ranks in time of war, not only to get his services but also to save
face for him to that extent.

Mr. Ersron. Lsee a lot of virtue in the section, provided the regula-
tions prescribed by the President are proper.

General Hoover. I believe there is substantial virtue.

Mr. Norsrap, May I ask a question? I am quite interested in this
section because I happen to have séen a case where two bomber pilots,
who were part of a group I was with, were getting ready to go overseas
and they immediately had themselves court-martialed on every kind
of a charge they could think of. They were subsequently dismissed
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from the service, which was proper. Then they went home and the
last thing I heard, or at least any of my friends heard, was that they
had gone to work 1n a factory and were occupationally deferred, stay--
ing out of the sérvice throughout the war, whereas their friends went
on and served overseas, some of whom were killed. Now, under this
section, what would have been the outcome of a case like that?

General Hoover. Under this section we would have been able to have
reduced them to the ranks and to have compelled them to have carried

“on through and have done their duty, like the rest.

Mr, Norsrap. They seemed to be very happy upon their return to
civil life. ' ’ '

Mr. Brooxs. In reference to the publication of notice in the local
press, General, will the rules be the same for the enlisted men?

General Hoover. We are eliminating those provisions.

Mzr. Brooxs. And the eliminations will cover the enlisted men?

General Hoover. Yes, sir. :

Mr. Brooxs. Now, I notice during the war you did publish those of--
fenses in the press as to enlisted men.

General Hoover. There was no requirement by statute that we do it
except locally. I suppose that what you refer to was done from a gen-
eral publicity angle. I do not know the circumstances.

Mr. Brooxs. I know a case of an enlisted man who apparently com-
mitted an offense. It was all published. Later he was put in a special
unit and made good. He received a very fine discharge.

(General Hoover. Yes; sir,

Mr. Brooxs. Of course, that publication has done him irreparable
harm, that even the honorable discharge can’t eliminate.

General Hoover. It seems to me that the sort of procedure to which
you refer may carry punishment too far and be unnecessary.

This brings us to article 46. From articles 46 to 53, inclusive, there
has been a rearrangement of subjects covered. The proposed amend-
ments to article 46 contain the provisions with respect to the preferring.
and investigation of charges which are now contained in the seventieth
article of war. The reason we brought them to this position.in ‘the
structure of the articles is that the present seventieth article of war is
among the punitive articles and article 46 is an administrative article.
The provisions with respect to charges and pretrial investigations as
incorporated in the proposed article 46 do not differ from those in the
present article 70 except that the punitive provisions now existing are
retained in article 70. T may say that the War Department feels that
the pretrial investigation as at present required by article 70, and
which is to be carried on by the new article 46, has been of inestimable
valuein the administration of military justice. To make a long story
short, it eliminates most of the errors'possible in preferring and dis-
posing of charges. It prevents a great many trials and results in
trials by inferior courts in a great many cases where the men might
ctherwise be tried by general courts martial.’

Mr. NorBrap. May I ask a question regarding this section?

Mr. Evston. Yes, sir. ‘

Mr. Norerap. You heard the witnesses who testified before you, I
believe, didn’t you?

General Hoover. Yes, sir.
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Mr. Norerap. As I recall, a lot of them testified that they felt it
proper that the accused should have the right to defense counsel dur-
ing the time of the investigation of charges and that is not in the
particular amendment which the War Department has submitted,
1s that correct, sir?

General Hoover. That is correct. :

Mzr. Norerap. And the House Military Affairs Committee, I believe,
also recommended at the last session of Congress that the accused
should have the right to defense counsel at the preliminary in-
vestigation. ,

General Hoover. The feeling is that there is no objection to counsel
appearing at this stage of the case, that is, in the course of the pretrial
investigation. As a matter of practice counsel is allowed, to my
knowledge, where it is asked for. But a great many of these cases.
are of a routine nature; that is, the character of the offense is such
that there isn’t anything complicated about the case, and counsel is not
desired. The ordinary absent-without-leave charge simply involves
the question as to whether the man absented himself without leave and
whether he stayed away during the time alleged. It would seem to
be unnecessary to require counsel to appear in that type of case.
Furthermore, the investigating officer is expected to and does act in a
judicial capacity. He is supposed to advise the appointing authority
on the merits, and I think he does so with remarkable fidelity. I
suppose there are exceptions, but the exceptions are not predominant,
by any means. Again, this pretrial investigation is much like the
granddj L(llry inquiry made in civil courts, where counsel is not habitually
provided.

Mr. Erston, General, would you consider it jurisdictional error if
this section were not complied with ?

General Hoover. No, sir; if it were made jurisdictional error, we
.would inject into our trial procedure a difficult and highly technical
situation. We think that the guilt or innocence of the man ought
to be determined at the trial. If we Inquire into what was done
before the trial from the standpoint of the comission of error, we are
just asking for trouble. I should like to say, in that connection, that
in my experience I have not seen more than a half dozen cases in
which there has not been a reported investigation or an investigation
in fact. Some of the investigations are done better than others and
some of them aren’t done well, we must concede that. But the object
of the investigation is normally fully served before the man goes to
trial. If he goesto trial in a case in which a better investigation might
have prevented trial, and possible injustice can be prevented at the
trial and by action after the trial. .

Mzr. Erston. General, suppose you have the case where a command-
ing officer does not comply with'this section. He doesn’t permit the
accused to examine witnesses at the preliminary hearing -and arbi-
trarily files a-charge and presents it to a general court martial for
hearing. What if anything can be done about it, if it isn’t a jurisdic-
tional error to so act?

General Hoover. If it appeared in the Office of the Judge Advocate
General that the man had been deprived of any substantial right,
such as the presentation of testimony in his own behalf, or something
of that kind, it would be possible for us to say that the error injuriously



2060*

affected the rights of the accused and that the séntence should there-
fore be vacated. The case of real injury would be rare. Ordinarily
guilt or innocence is and should be determined at the trial and not
by what occurred prior to the trial. _

Mr. Erston. A great many things can be developed at a prelim-
inary investigation, if the accused is given the means and the oppor-
tunity to present and examine witnesses.

General Hoover. Yes, sir.

Mr, Krston. And insist upon the presentation of certain facts.

General Hoover. Yes, sir. '

Mr. ErstoN. If heis deprived of that opportunity, I don’t know why
it shouldn’t be jurisdictional error.

General Hoover. We would be considering as jurisdictional error

.something that happened beforehand and that really had no bear-
ing on the man’s guilt or innocence. The accused has a complete op-
portunity to meet the issue of guilt or innocence at the time of the
trial,

Mzr. Enston. If you don’t make it jurisdictional error, then this sec-
tion is meaningless. It is not mandatory.

General Hoover. It is not mandatory, but I think it is far from
meaningless, Mr, Elston, because it has been most effectively used in
the Army.

Mr. Erston. But it is purely directory. _

General Hoover. It is directory as it stands, but as a directory
provision I think it has been extremely useful in advancing justice,
in expediting trials, and in preventing unnecessary trials.

Mr. Ersron. I don’t doubt that for a moment, but I can see where
an accused person would lose some of his very substantial rights if he
were not given the opportunity to appear, to examine witnesses, to
insist on the presentation of certain facts, and to be fully protected,
the same as he would be at any preliminary hearing in a court of law.
If you simply make it permissive it may be that you haven’t gone far
enough. _

General Hoover. Well, if the failure to conduct the investigation in
the manner required

Mr. Erston. How are you going to determine whether or not sub-
stantial justice had been done? %uppose he were insisting, for ex-
ample, that certain testimony if presented would have absolved him
and nothing was done about it. How is a reviewing court going to
know what would have happened had that evidence been presented ?

General Hoover. We would have to go to the report of investigation
or to anything that he might present in connection with it at the trial.
We have had these attacks made in the course of the trial by the
accused persons upon the investigations. I think the facts are usually
developed. And I think we must come back, in defending the direc-

" tory nature of it, to the fact that guilt or innocence is to be determined
at the trial and that the accused is there afforded every opportunity to

meet the issues.

Mr. Brooxs. General, what would you do if you had a commanding
officer who just customarily ignored the requirements of preliminary
examination ?

General Hoover. I have in my experience never known one to do so.
I think he would be brought to account very quickly if that were
discovered.
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Mr. Brooxs. Well, does the Judge Advocate General’s Department
have authovity over an officer of that character?

General Hocver. We would have no direct authority. We would
have to bring the matter to the wttentlon of the responsible officer in
command chfmnels ‘

Me. Brooxs. You would consider it a violation of the rules ‘llld
' 1e0u]dt10ns of the Army?

teneral HooveR. Yes, sir; we would bring it to the attention of the
general commamhno

Mr. Brooxs. Now, in civilian life, of course, if a man in the Federal
court is indicted he is not entitled to any preliminary examination, but
if it is on a bill of information he is entitled to appear and examine
witnesses, as I understand the law. You would consider every com-
plaint in the Army an indictment, so to speak, for that purpose?

General Hoover. Yes, sir; every set of charges. Of course, it is
contemplated that the man will be afforded an oppmtumty to cross-
examine the withesses, and to call any witnesses——

Mr. Brooks. That is on trial, but not in a preliminary examination.

General Hoover. On both occasions. I should like to correct any
impression that the present article of war seventy is not followed gen-
erally. It is followed generally.

Mr. Erston. Well, General, if it is followed generally, then I don’t
see what you have to worry about if it is made ]uusdlctlonal error not
to follow it.

General Hoover. We don’t consider it a jurisdictional matter. We
look at the substance, rather than the form, that is all. We should
gain nothing of substance if the law were treated as mandatory. .

Mr. Jounson. The administration is what does that, not the law.
The law is absolutely mandatory, I think, the way it reads. The word
“shall” means exactly that. So the way you handle it, by administra-
tive decree, you declare that to be only a directory provision of the
article.

General Hoover. The present interpretation of the article making it
directory only is based.on an opinion of the Board of Review, with
which I personally had something to do. It is based on the practice
in the Federal courts. It follows the decisions of the Federal judici-
ary. And I think it is sound from the legal standpoint. I think we
would consider it as error, all right, if there were a failure to comply
with the article, but there is a dlﬁ'erence between treating it as error
and treating it as jurisdictional error.

Mr. Brooxs. That is right.

General Hoover. And that is what we are trying to avoid, and what
we tried to avoid in handing down that opinion.

Mr. Jounson of California. Well, is it your opinion, based on your
experience, that the subsequent trial corrects the violation of this pro-
vision ?

General Hoover. Yes, in the normal case.

Mr. Jonwson of California. Because he has a chance to present his
entire case.

General Hoover. Yes. If hehad anything that he wants to present,
Le can present it at the trial. If he is prevented from presenting it at
the trial, then it is error on the trial, which we can certainly consider.

Mr. Erston. Will the gentleman yleld2
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Mr. Jounson of California. Certainly.
Mr. Exston. T don’t suppose there is a member of Congress who has

not received complaints from persons who.have been court martialled

who claim they didn’t have the opportunity to present their cases be-
fore the charge was made against them; that if they had had the op-
portunity the charges in some cases would not have been made., We
appreciate, of course, that there is no merit to many of those cobten-
tions, but on the other hand there might be as to some cases.

General Hoover. Yes, sir. .

Mr. Euston. And if you don’t have a full and complete preliminary
investigation, you might have charges filed against a person that are
wholly unwarranted. The mere filing of charges doesn’t do the man
in the service any good, any more than it does a man any good to be
indicted, even though he is subsequently acquitted. I have always felt
that a prehmmary investigation was almost as important as the trial

itself, because evidence may get away if the accused doesn’t have the

opportumty to insist on its presentation at the early stage.

A man might be a witness and be killed before trial. Then his
testimony wouldn’t be obtainhable at all. So it seems to me.that you
haven’t gone far enough in safeguarding the rights of the accused at a
preliminary hearing.

Mr. Norsrap. Mr. Chairman——

Mr. Erston. Yes.

Mr. Norerap. With reference to the matter of the right of the ac-
cused to cross examine which has been brought up by the members
of the committee and yourself, General, with all respect to your
examination of those at the command level, during the war I in-
vestigated, I judge off-hand, probably 40 or 50 cases, where I was the
investigating officer, and I always told the accused that he had the
right to cross examine witnesses, but none of them had the slightest
idea how to go about it. T only had one case where a man ever even as
much as attempted to ask a question of one of the witnesses. Now,
it is my feeling that if he had the right to have an attorney appointed
the witnesses would be examined in fact, rather than it just being a
part of an article of war, in written form where it is meamnoless
I know, ag investigating officer, many times I would have welcomed
havmg an attorney replesentmfr the accused there to cross examine,
in an effort to clear up some of “the smoke that may have surrounded
the case. As I say, that is from the level of one who did a ot of
investigating of the actual men themselves.

Mr. Tuomason. Was the accused-advised that he could have counsel
if he wanted to?

Mr. Norevap. The accused was always advised that he had the
right' to cross examine witnesses. It was my understanding that
there was not—ner.is there under the proposed War Depaltment
bill—the right of the accused to have counsel at a preliminary investi-
gation. The point I raise is that the accused should have that right
at a preliminary investigation. The War Department takes the other
view.

Mr. Taomason. I agree with the gentleman.

Mr. Evston. A private would be somewhat hesitant about Cross
examining a high ranking officer who is making the accusation.

Mr. Norerap. That is rlght They didn’t know how to go about it.
They understood they had the right, but they just shrugged their
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shoulders. As the chairman suggested, they were afraid to do it, or
you had some 19- or 20-year old who was in a jam away from home
for the first time and he didn’t have the slightest idea of his rights,
so far as cross examination of witnesses was concerned. All I could
do was to try to explain the law to him. However, as I say, I only
had one man who tried to do that, out of the large number of cases
I investigated. Now, if an attorney were appointed, I think we could
obviate that. ‘

May I further say that I concur in the statement that a lot of the
charges are minor, such as one day A. W. O. L. or other petty charges,
just as in civilian life some of your charges are for traffic violations,
but there are always some charges where I think it should be manda-
tory to have an attorney appointed at a preliminary investigation
or the accused advised that he has the right to have an attorney.

Could T get your personal reaction to that, sir?

General Hoover. Well, I am sure that when you were acting as in-
vestigaitng officer you were representing the accused about as much
as you were the Government.

Mzr. Norerap. Trying to.

General Hoover. You were trying to. There really wasn’t much
occasion for cross examination. '

Mr. Norsrap. As much or more than there was on the trial, T be-
lieve, sir. . :

General Hoover. Well, was there, in view of your position as in- .
vestigating officer ?

Mr. Norerap. I tried to bring out as much as possible. Now, had
I had a man there representing the accused, with his sole interest
in mind and from his viewpoint, I think we might have brought
out a lot more facts.

General Hoover. My conception of it was that you were sitting
there in a judicial capacity. You weren’t trying to convict the man.
You weren’t trying to absolve him. You were trying to develop
the facts. I think that is the conception of the whole system.

Mr. Norsrap. However, the man undoubtedly would not take me
into his confidence where I came as an investigating officer, as he
would a defense attorney to whom he could tell his story. The de-
fense attorney is in a better position then to cross examine, know-
ing actually what the accused told him.

General Hoover. I think there are cases where that is true.

Mr. NoreLap. Just as in civil life, a man wouldnt hire an at-
torney where he has a traffic ticket for some slight charge against
him, I think the same thing would work out in military life, but if
it were 2 serious charge I think he should have the right to have an
attorney.

Mr. Broors. Mr. Chairman, in the Federal*court, as T see it; you
do have a right to a preliminary examination immediately. You
have the trial subsequently. The Articles of War completely
eliminate that right of  preliminary examination and put the case
on the same basis of a traflic violation, where there is no right of
preliminary examination, isn’t that right?

General Hoover. No, sir. I think the old article 70 takes the place
of the preliminary examination.

Mr. Brooxs. That is for a pretrial investigation?
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General Hoover. Yes, sir.

Mr. Brooxrs. But, of course, before a bill of information or an in-
dictment issues in a Federal case you have a pretrial investigation.
Then the bill of information follows the pretrial investigation.

General Hoover. We investigate the charges after they are pre-
ferred. I get your point, but I think we do have a judicial inquiry
into the merits of the charges.

Mr. Brooxs. Who makes the judicial inquiry? '

General Hoover. The investigating officer, plus the appointing
authority. '

Mr. Brooxs. But there is no hearing at all.

General Hoover. Oh, yes. A hearing is required.

Mr. Broogs. You can’t have a hearing in a criminal case without the
defendant being present and having an opportunity to cross examine,
can you? ' . :

General Hoover. The accused is present at our investigation, is
afforded an opportunity to cross examine, and has the right to produce
any witnesses he wishes. I think it is quite common—and I think Mr.
Norblad will bear me out—for the investigating officer to ask the ac-
cused soldier, “Do you have anybody who knows anything about your
contention, who could support you?” He will mention someone, and
the investigating officer brings in this witness that accused mentions.
It is quite a common occurrence for the accused to ask for witnesses
and to have them brought in by the investigating officer, especially in
such cases as might involve an alibi; or something of that sort. It is
-an informal inquiry, but it is a real cne.

Mr. Norerap. Will the gentleman yield?

Mz, Brooxs. I yield. .

Mr. Norerap. It is an inquiry made by an officer of the command
that has presented the charges against the man. The commanding
officer points to one of his officers and says, “You go investigate this
particular case.” That is the way it is applied.

General Hoover. Yes.

Mr. Norsrap. But the point I make is that the accused doesn’t have
the slightest idea how to go about cross examining and in 99 percent
of the cases does nothing but sit there perfectly dumb because he
doesn’t know.

Myr. Broogs. Of course, in a Federal court you have a committing
magistrate there that goes into those questions.

Mr. Joxnson of California. In our State, after we had a good many
technical reversals in the appellate courts, we wrote a provision in the
constitution that the appellate court, when they review the whole case,
can still sustain the trial court, even though there were some technical
 flaws in the record, if they conclude that substantial justice had been
%‘(;ne;é Now, would something like that be advisable in the Articles of

ar?

General Hoover. I think that is what we have now.

Mr. Jounson of California. That is what you do, but the way I
look at it you have taken this law, which I think is mandatory in its
phrasing, and have gotten around it in the way you administer it
and the way you have handled it.

Now, if you had a clause like that in there, to sustain by legal
phrasing and by an actual statute what you do, I think it would be
much better. a
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General Hoover. Well, if we make it mandatory, Mr. Johnson,
then we get away from the substantial justice principle. .

Mr. Jornson of California. No. What I am asking you is this: If
you had a clause similar to the provisions in. our Constitution, that the
reviewing board, or in our State the appellate court, after reviewing
" the entire record and even despite the alleged technical violations
of the defendant’s right they can still sustain the trial court if they
find substantial justice has been afforded him, it might be advisable.
That is what they do out there to handle the situation. .

General Hoover. That is what we do. Substantiality of justice is
the argument in support of our interpretation of this clause.

Mr. JounsoN. Yes, but there is no statutory authority for you to do
that, as I see it. To overcome this specific provision of the article.

General Hoover. We thought that Congress intended that it should
be directory and not mandatory. Possibly we were wrong.

Mr. Jomnson. If we made it jurisdictional error not to comply with
the provisions of the statute 1t would be mandatory, wouldn’t it%

General Hoover. Then it would be mandatory, and if the investi--
gation were not made, at least in substantial conformity with the re-
quirements, we would have to set aside the sentence although the man
came in and pleaded guilty. That illustrates the point. It is an
extreme case, of course.

Mr. Norerap. Just one more question. I am reading from H. R.
576, page 16, beginning at the end of line 14 :

At such investigation full opportunity shall be given to the accused: (1) To be
represented by counsel of his own selection, civil counsel, if he so provides, or
military if such counsel be reasonably available; otherwise by counsel appointed
by an authority competent to appoint general courts martial, =

May I ask, sir, whether you are opposed to that particular clause
being inserted in the bill we are considering ? :

General Hoover. I think I must say. that the War Department does
not consider it advisable. C

Mr. Norerap. That is all, Mr. Chairman.

Mr. ErstoN. Any other questions on this section ?

(No response.) ' _

All right, General, you may proceed with the next section.

General Hoover. Yes, sir; article of war 47. Subsection (a) of
this proposed change is new and of some importance. It provides
that the Judge Advocate General shall have authority to assign the -
members of his department, after consultation with the commanders
on whose staffs they may serve. This is designed to enable the Judge
Advocate General to see to it that the judge advocates best qualified
for any particular duty may be assigned where they can do the most
good. It is also provided that the Judge Advocate General, or senior
member of his staff, will make frequent inspections in the field in the
supervision of administration of military justice. This implies an
element, of instruction, at least, if not control, over the staff judge
advocate in the field.

Mpr. ErstoN. Why do you use the word “will” instead of “shall”?

General Hoover. There is no particular significance intended.

Mr. ErstoN. Except that “shall” makes it more mandatory.

General Hoover. Jt is intended to be mandatory; it is to be followed.

Mr. Norerap. In line 3, why do you set forth there “shall be consul-
tation between the commanders and the judge advocates”? If we
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are going to have the judge advocate independent of command, you
are abrogwtlng that idea, 1t would seem to me, by providing for con-
sultation between the commander and the judge advocate as to ‘who
shall be assigned to him.

General Hoover. This clause is desighed to coordinate the work of .
the Department with that of the commander in the field.

Mr. Jornson of California. Put it in the reverse, though

General Hoover. If you put a member of the J udoe Advocate Gen-
eral’s Department on a commander’s staff in whom the commander has
no confidence, the results will be bad.

Mr. Jomnsox of California. Take the reverse: Instead of having this
law based on the theory that the line officers will be the ones that will
review the records, suppose we have the reverse and it is all in the hands
of the Judge Advocate General’s Department. As a matter of practice,
when the headman assigns officers to the various commands wouldn’t he
consult with them to see that the man he had in mind for an assignment
to the Presidio, for instance, would be the kind and the type of man
that would fit into the situation there?

General Hoover. Well, yes, I think so.

Mr. Jouwnsow of California. That is only common sense, that you
would want to send somebody out that would work with the people
that he had to live and work with.

General Hoover. That is the idea of it. If, as has been suggested
here, and assuming for the purpose of theonzmg, that much of the
control of cases in the field should be placed exclusively in the hands
of the Judge Advocate General’s Department, I would take it that
the officers carrying out those duties would not be on the staffs of any
particular officers in the field. They would really be parts of the staff
of the Judge Advocate General.

But these other men will be on the staffs of the commanding officers.

Mr. Jounson of California. I understand that, but if we have it
~ independent you would still try to put officers into the appropriate
situations.

General Hoover. Yes, sir. :

Mr. Jounson of California. To fit in with the appropriate situations.

General Hoover. Exactly, and this consultation, it seems to me,
insures the field commander that he won’t be ignored in the operation
of m]hlm} justice within his jurisdiction.

. Jouwnsox of California. You wouldn’t force a man to go out
and worlt with him, even if he wasn’t in his command, who had had
a fight with that paltlcuhr commander ?

General Hoover. That is right. There is an additional requirement
th‘lL staff judge advocates may communicate directly with the con-
vening authorities, or, to put it the other way, that the convening
authorities will at all times communicate dir ectly with their staft
judge advocates in matters relating to the administration of military
justice. This is to prevent the intervention of nonlegal officers in
military justice matters. It sometimes occurs that staff judge advo-
cates will present their advice in writing to their commanding generals
through other nonlegal stafl officers. The result is that the command-
ing general does not talk to his staft judge advocate, but talks to his
chief of staff or to his G—1 or to some other officer.” I think the ends of
justice will be served if the staff judge advocate is insured personal
contact with his commanding general.
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Mr. Evston. General, subsection (d) referring to approval, means
that there has to be some approval in addition to the convening
authority, does it not? . _

General Hoover. This is the approval required by the officer who
appointed the court. ‘ ' .

Mr. Ersron. Don’t you think that the words “in addition to the
approval of the convening authority” should be added in there, say
line 13, after the word “until”? The way it reads now, it might
mean simply that the convening authority approved.

General Hoover. It is contemplated that there will be two actions
on a record of trial by special court martial involving a bad-conduct
discharge.

Mr. Exston. It doesn’t say so. The addition of those words would
be helpful. :

General Hoover. There would be no objection to it, because it is
intended that there be two actions: One by the officer who appointed
the court and one by the officer exercising general court-martial
jurisdiction. -

(e) Of article 47: This proposal involves a change to cover the sit-
uation where the officer who appointed the court and who would
normally act on the sentence is unable to do so because he is relieved
{from command or because the command is changed or dissolved or for
like reason. It is proposed that the action on the sentence may be
taken by any officer who exercises similar jurisdiction.

Paragraph (f) carries without material change the present pro-
visions of article 47,

Article 48 carries some important changes with respect to the power
of confirmation. Under the present forty-eighth article of war no
sentence involving a sentence to death, a-sentence involving a general
officer, the dismissal of an officer, or the dismissal or suspension of a
cadet, may be carried into execution until the President has confirmed -
the sentence. The article also provides that in time of war the com-
manding general of the Army in the field may exercise the same power.

The result has been that during the past war the various theatér
commanders exercised this confirming power, which extended to the
dismissal of officers and the execution of the death sentence. The con-
firming power is of the greatest importance because it is.a discretion-
ary power, as distinguished from a mere exercise of legal judgment.
When the President confirms a sentence or disapproves it or com-
mutes it, that is, changes the form of it, he does with the sentence
when he thinks ought to be done as distinguished from what he is
required by law to do. The significance of the discretion, of course,
. lies in the fact that in the exercise of the power he can reduce sentences,
change the form of them, and generally favor the accused persons.
During the war, in Washington, the confirming power with respect to
dismissal of officers has been delegated to the Secretary of War and in
turn to the Under Secretary of War and is at present exercised by
the Under Secretary of War.

Under the changes here proposed, the power of confirmation in all
except death cases and those involving general officers will be lodged
in the office of the Judge Advocate General, and will be exercised
- through a group which has been designated in the amendments as the
judicial council, ‘
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Mzr. Taomason, Is that procedure now, General ? : _
- General Hoover. No, sir. The action, in confirmation, in dismissal -
cases, must be taken by the Under Secretary of War. Under this
amendment it would be taken by the judicial council, in some cases
without the concurrence of the Judge Advocate General and in other
cases with the concurrence of the Judge Advocate General. But con-
firming action would stop at that point. :

All death sentences, however, would remain under the control of
the President alone; an effect of this article is to repeal the present
authorization for the commanding generals of the armies in the field
to exercise the confirming power. ‘ ‘ :

Mr. Crason. What is the reason for that change? Hasn’ it been
satisfactory during the war?

General Hoover. The change is designed to bring greater oppor-
tunity to the Judge Advocate General and agencies in his office to reg-
ulate, make uniform, and make more judicial the exercise of the con-
firming power. .

Mr. Crason, Well, have there been any instances that you know of
during the present war that the overseas commanders

General Hoover. Noj the change does not involve any criticism
of what has been done during the war. The work connected with
confirmation now is done in the office of the Judge Advocate General,
however, in all cases. .

My. Crason. Well, as I recall it, on some of these important cases
overseas, if you got in touch with the Judge Advocate General’s office
down here they wouldn’t have any information. ‘

General Hoover. That is possible.

- Mr. Crason. The report wouldn’t be here; for the action would’
be taken overseas? ‘

General Hoover. That is possible.

Mr. Crason. The effect of this provision, then, will be to slow down
the decision in the case, because you still would be waiting for that
report.

I()}eneral Hoover. No, I think not, because in time of hostilities we
are going to have branch offices of the Judge Advocate General in the
foreign theaters, which will dispose of the cases more quickly than
~ can be done under the present procedure.

I may state that the proposals concerning the confirming powers
were involved in the Durham report and in the feport of the American
Bar Association Committee, both of them, recommending that final
review of all cases be placed in the Judge Advocate General.

We have departed from the recommendations of those committees
to the extent that we are having the death cases, and the cases of
general officers, of which there are very, very few, taken care of by the
President, where they are now handled.

Mr. Crasox. What is going to be the jurisdiction of this overseas
office of the Judge Advocate General? :

General Hoover. Substantially the same as that of the office of the
Judge Advocate General here, with respect to the cases it normally
receives.

Mr. Exston. Then what he is going to do is delegate this authority
to some other person or various persons in the different theaters, such
as Korea, Japan, or Germany.
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General Hoover. That is right. He did that in this war. He estab-
lished branch offices during this current war.

Mr. Crason. You are going to give to that subordinate officer of
the Judge Advocate (eneral the power now exercised by the com-
manding general in the theater? : :

(General Hoover. Yes, sir. ‘

Mr. Crason. What will be the rank of these people that go overseas
and will be using this delegation of authority ?

General Hoover. Well, 1t is presumed they will be general officers.
Most of them were during the war.

Mr. Jounson. You say most of them ¢

General GREEN. Yes. :

Mr. Cuason. How many generals are there in the Judge Advocate
General’s Department at present? And are you going to have them
all overseas? o .

General Hoover. Correct me if I am wrong—I think there are three
of them right now. ’

Mr. Crason. Then I don’t see your statement—

General Hoover. During the war we had several brigadier generals. -

Mr. Crason. I.see. Well, now, in peacetime how are you going to
do? Are you going to send the three generals around ¢ :

General Hoover. No, sir.

Mr. Crason. Commuting back and forth.

General Hoover. No; in peacetime we won’t have branch offices
abroad. We will let the cases come here.

Mr. Erston. You won’t have the cases, either—that is, as many
cases. ‘

General Hoover. We won’t have the number of cases, of course.

General Green. We shouldn’t, but we still do.

General Hoover. Yes; there are a good many coming in still.

Mr. Norerap. If the Judge ‘Advocate General’s Department has cut
down on its number of generals, it is the only one in the Army that
has, and it is to be complimented.

General Hoover. T want to mention something else about the con-
firming power. It is the theory of article 48 and of article 50 that
every case of a general court martial and every special court-martial
case involving bad conduct discharge shall come under this confirm-
ing power. When you exercise the confirming power, you have the
power to correct injustices that appear from any source. You can dis-
approve a sentence merely by the exercise of the discretionary power.
As the law now stands, under article of war 5014, in the ordinary case
of the dishonorable discharge or penitentiary confinement, the boards
of review are limited to legal considerations. Under the proposed
amendments, the judicial council may be called upon to act upon any
of the cases mentioned which, though they may be legally sufficient,
apparently involve miscarriages of justice 1n any form.

Now, that is a very heavy and a very serious power. But no one
can sit on a board of review or in any other place of authority in the
office of the Judge Advocate General and fail occasionally to observe
cases In which, although the sentences are legally supported by the
records, it appears that the sentences are too harsh or that they are
unjust. Under the amendments proposed here, there would be a
power in a judicial body, free of control by the command power or
any other power, to take corrective action,
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Mr. Erston. And guilt would have t obe shown beyond a reasonable
doubt, would it not ? .

General Hoover. It would have to be shown beyond reasonable
doubt. 'One of the proposals is that the boards of review and the
judicial council be authorized to weigh the evidence.

‘Mr. Erston. Under no circumstances, General, could a sentence be
increased. '

General Hoover. Under no circumstances could it be increased. It
could be commuted, but commuting means to change to a different form
of punishment of lesser severity. That is, a dismissal could be com-
muted to a reprimand, a different but lesser form of punishment. A
dishonorable discharge could be commuted to a forfeiture of pay or
a reprimand, for example.

Mr. Leroy Jomxson. Could you commute a sentence to the time
served if a portion had been served, say it was a 5-year sentence and
3 years were served?

General Hoover. Yes; you could reduce the sentecne. T think that
the importance of the lodging of this power in the Judge Advocats
General cannot very well be exaggerated.

Article of wdr 49 as changed defines the ‘powers incident to the power
to confirm and does not differ materially from the present provisions
of same article. :

Article 50 takes the place of the present article of war 5014. The
American Bar Association committee report suggested that article
of war 5014 was somewhat unintelligible. An effort has been made to
clarify it. Article 50 starts out by authorizing the creation of the
boards of review and of the judicial council. It provides for addi-
tional boards and councils where made necessary by the load of work.
It provides for the establishment of the branch offices in foreign
places, as referred to a few moments ago. It defines specifically the
action to be taken by the boards of review in all types of cases. The
. action of the boards of review will be taken primarily from the legal
standpoint. It is not intended that the confirming power be exercised
by these boards of review. It is too heavy a responsibility. The
confirming power must be lodged in a small body which can be made
responsible for what it does. The boards of review as well as the
judicial council are given the authority to weigh evidence. It is pro-
vided that in the appellate review of records of trial by court mazr-
tial the Judge Advocate General and all appellate agencies in- his
office shall have the power to weigh evidence, judge the credibility
of the witnesses and determine controverted questions of fact. The
power to weigh evidence was endorsed and emphasized in the Amer-
ican Bar Association committee report, and I believe it is involved
also in the Durham bill.

Mr. Eiston. General, is it contemplated your board of review as
well as your judicial council will be composed of general officers?

General Hoover. No, sir; not the boards of review ; only the judicial
council.

Mr. Eiston. And that would involve how many new generals?

General Hoover. Three all told ; that is, the council would consist
of three or more. It is not contemplated having more than three.

Mr. Crason. Can that handle any kind of a case? What is the
jurisdiction going to be of this council, that is, as to the smallness
of the case that they would consider.
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General Hoover. All general court-martial cases may be reached.

Mr. Crason. Just general court-martial cases.

General Hoover. All general court-martial cases and all special
court-martial cases that, inivolve a bad-conduct discharge.

Mr. Eiston. I notice that you are not permitted, under the section
where you establish branch offices, to have mitigation or remission
on the part of an assistant judge advocate general.

General Hoover. That is correct. It was thought that the power
of mitigation and remission had such a direct effect on the discipline
of a command that it ought not to be lodged in a local authority.

Mr. Erston. Well, it is mandatory, then, that the assistant forward
the record to the Judge Advocate General.

General Hoover. To the Judge Advocate General, if he feels that
any remitting action should be taken. It should make for uniformity
of treatment.

Mr. Erston. You say that cases may be forwarded to the Judge
Advocate General. In such cases, they have to be forwarded, do they
not?

General Hoover. Ultimately, not currently. The thought here is
that if the assistant judge advocate general m charge of the branch
office thinks a case deserves some mitigation, he may be authorized
at once, in his discretion, to send it to the Judge Advocate General.

House or REPRESENTATIVES,
CoMMITTEE ON ARMED SERVICES,
Suscommrrtee No. 11, Lecar,
Tuesday, April 22, 1947.
The subcommittee met at 10 a. m., Hon, Charles H. Elston, chair-
man, presiding,. .
Mr. Erston. Mr. Hayden, will you take the stand, please.

STATEMENT OF HARRY V. HAYDEN, JR.,, NATIONAL LEGISLATIVE
‘REPRESENTATIVE, THE AMERICAN LEGION

Mr. Haypex. Mr. Chairman and members of the committee, I am
Harry V. Hayden, national legislative representative of the American
Legion, and I would like to introduce to the committee Mr. C. N.
Florence, who is one of the appeals representatives of our national
rehabilitation division. A good bit of Mr: Florence’s time and the
time of his associates was spent on appeals in connection with courts
martial, as well as disability claims before both the War and Navy
Departments.

. The official policy of the American Legion as established by man-
dates of our national conventions and our national executive com-
mittee, which are the two governing bodies of the Legion, has long
favored a fair and equitable system of justice for the armed forces of
the country, such system to apply equally to men of all ranks.

Nothing contributes more adversely to the morale of soldiers and
sailors than the fact that for too long a time men and women in the
services have not received equal treatment in the matter of adminis-
tration of justice. It is a well-known fact, for instance, that in a
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number of cases persons holding commissioned rank have been per-
mitted to resign fI())r the good of the service for infractions of rules or
military law, while enlisted personnel for like offenses have been
subject to court martial. In the case of the officers, they have received
a neutral separation from the service, not classified as either honor-
able or dishonorable, while enlisted personnel for similar offenses
have received either bad-conduct or dishonorable discharges. Dis- .
crepancies have also favored officers with higher rank than other
officers.

This unfair system of justice has applied in all categories of dis- .
obedience of military rules and laws, from minor to capital offenses.
Enlisted men guilty of carelessness in contracting social dieases have
been quarantined in hospitals, removed from pay roll, reduced in
rank, and placed under restrictions while-officers of the same com-
mand, guilty of the same offense, have received medical treatment,
have suffered no loss of pay, and were not otherwise reprimanded or
restricted. . Of course, this committee is familiar with the infamous
Litchfield cases, where enlisted men and officers of lower rank were
sentenced to fines and imprisonment for abusing prisoners, while the
 commanding officer, who was responsible for conditions and who was
accused of ordering treatment of prisoners for which others were
convicted and sentenced, was let off with a small fine and is at present
serving in an administrative capacity in the War Department.

We condemn the practice in the past, where some commanding
officers have used undue influence on the actions of courts martial and,
as a matter of fact, have been known to reprimand not only the mem-
bers of a court martial but defense counsel where the decision in a
case was not in accordance with the particular commanding officer’s
ideas.

The American Legion feels that the legislation proposed in the
two bills under consideration is a step in the right direction. H. R.
2575, which embodies some of the recommendations made by the
American Bar Association committee, is considered by our staff as
the measure most complete, and the following recommendations for
changes in H. R. 2575 are based on consideration of both bills:

On page 3, line 7, it is recommended that the térm, “when deemed
proper by the appointing authority,” be eliminated. A mandate of
our 1946 national convention favors enlisted persons as well as officers
on courts martial and boards. H. R. 2575 permits the use of enlisted
persons, but the American Legion feels that such use should be manda-
tory rather than left to the discrimination of the appointing authority.

n line 10, “when eligible” and “of the command” and in line 11,
“in his opinion” should be eliminated for the same reasons stated in
the preceding paragraph. :

On page 6, line 4, we recommend that the words “if available” be
eliminated and on line 20, the word “may” be changed to “shall.”

Page 7, line 14, beginning with the word “provided” and continuing
through line 16 should be eliminated. We do not see any reason for
exemptions in any case. .

" On the same page, lines 17 to 24 are difficult of understanding.

Page 8, line 13, starting with the word “except” and to and including
“military law” on line 22 should be eliminated. We can see no reason
why the persons specified should be exempt from trial by a summary
court martial.
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Page 9, line 6, should be amended by striking out the words “only”
and “and.” In the same sentence, line 7, the words “and summary”
should be added after the word “special.” This is following our
suggestion as to article 14.

On page 11, line 14, the word “capital” should be changed to “all.”
We do not see why the defense should not be permitted to introduce
evidence in any type of case. )

On the same page, line 24, we recommend that the following phrase
be inserted after the word “defense”—*or the defense may designate
_counsel.” On page 12, line 1, after the word “officers,” insert “or
counsel.” We see no reason why the defense should not be permitted
to employ counsel, if such counsel is qualified in accordance with the
qualifications as set forth in this bill. ) o

On page 12, following line 3 and just prior to section 16, it 1s recom-
mended that articles 2814 and 2914 appearing in section 12 of H. R.
576 be inserted. The reason for such insertion is self-explanatory.

On page 13, line 4, we recommend the insertion of article 85.in
section 13 of H. R. 576, in lieu of article 36. We believe that this
provision in H. R. 576 is better detailed in every respect. ‘

Page 18, lines 8 and 4, we recommend the elimination of the words
© “after appropriate consultations with commanders on whose staffs they
may serve.”

Page 19, line 38, the first word “to” should be changed to “through”
and the word “or” on the same line be eliminated.

On page 21, following line 7, we recommend that there be inserted :
“(5) involving the dishonorable discharge of an enlisted man.” It is
felt that this is warranted considering the gravity of such action.

Page 33, line 4, the word “will” should be changed to “must.” Itis -
felt that the action mentioned in this paragarph should be as manda-
tory as is possible. '

Page 87, lines 8 and 9, should be amended by striking out “a warrant
officer or flight officer or officer” and substituting therefor “any per-
son.” We believe that enlisted personnel should have equal rights
with officers insofar as article of war 104 is concerned.

Page 38, lines 6 and 8, should be amended by deleting the word
“enlisted” in each instance. Our reason for such request is obvious.

On the same page, lines 15 and 16, the word “or?” should be changed
to “and.” It is the opinion of the American Legion that many courts
martial are due to the fact that personnel of the armed forces never
had the Articles of War properly explained to them and, on this
account, are not aware that some action committed is an infraction of
military law.

Since it is apparent in this measure that the office of the Judge
Advocate General is to be extensively used in the set-up proposed by it,
it is-our further suggestion that the provisions of section 28 on pages
17, 18, and 19 of H. R. 576 be incorporated, beginning with line 14,
section 28, on page 17 and terminating with line 3, page 19.

The American Legion recommends that H. R. 2575, with the fore-
going recommended changes, be given prompt and favorable con-
sideration by the Congress. ’

All complaints regarding Army military justice apply equally to
Navy military justice. We regret very much that the Navy Depart-
ment, so far as we know, has not sent any specific recommendations
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to Congress for legislation. We strongly recommend that the Con-
gress immediately enact necessary laws to eliminate not only flaws in
the present Navy justice set-up, but to greatly improve the adminis-
tration of justice in the Navy.

I would like to make one observation here, Mr. Chairman and mem-
bers of the committee. KEven in enacting this improved court-martial
law, it may be necessary for the Congress to see that their intent as
expressed 1n any legislation is carried out. I have in mind section 207
of the Reorganization Act which was passed by the last Congress and
approved early in August. That section directed the Secretary -of
War, the Secretary of the Navy, and the Secretary of the Treasury to
set up civilian boards to review discharges and make corrections, in-
cluding the corrections in the way of dishonorable discharge, where
any wrong or any error had been committed.

After some months, in spite of all of the legal talent of both the
Army and the Navy, nothing was done. Then, finally, they decided
that they didn’t know whether they had authority to correct dis-
charges. A joint letter, in February, was sent to the Attorney Gen-
eral inquiring as to whether they could. The Attorney General de-
cided that the Secretaries did have authority under the Reorganiza-
tion Act to correct discharges. So far as we know, very little has been
done by the Army, and we have no information that the Secretary
of the Navy or the Secretary of the Treasury so far as the Coast Guard
is concerned, have set up these civilian boards. In the meantime, a
number, of men who were wrongly given dishonorable discharges are
still waiting. '

On behalf of the American Legion, I thank the chairman and mem-
bers of the committee for the opportunity to present our views on
this very important legislation. Thank you.

Mr. Euston. We appreciate your coming here and giving us this
very fine statement. Perhaps some of the members may want to ask -
you some questions. _

I would like to ask, first about the provision with respect to enlisted
‘men serving in courts-martial cases. One bill before us makes it
mandatory. The other makes it discretionary. I am wondering

-what you would think of the proposal that enlisted men serve only
when requested by enlisted men?

Mr. Havoen. That is making it a little unusual, Mr. Chairman.
We have a definite directive from our San Francisco national con-
vention that enlisted men be on the courts martial. . From my conver-
sations with people who are familiar with that, they feel so far as the
appointing authority is concerned it should be mandatory, but, as in
civil cases where defendants are permitted to challenge members of a

‘jury of their peers, that if an enlisted man does not desire enlisted
men on the court martial it would be perfectly agreeable then not to
have them on there.

We don’t agree entirely with statements that have been made before
th's committee that most enlisted men prefer that other enlisted men be
net on their court martial.

- T have talked to Mr. Florence about that. He has handled the ap-
peals on court martial of a number of enlisted men and he feels the
same way about it. '

Mr. Erston. Mr. Johnson ?
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" Mr. Jounsox of California. There is one sentence there, the last

sentence in your second paragraph, where you say, “discrepancies

have also favored officers with higher rank than other officers.” Do
you have any tangible evidence of that?

Mr. Havoen. Well, so far as the Army is concerned, Congressman
Johnson, I was in the Navy and I can speak for that, the discrepancies
in the administration of justice, not necessary in the court-martial
manual, whereby higher officers have been excused or not brought up
on charges that officers of lower rank have been. That applies more in
the cases of enlisted men. In other words, aboard ship officers com-
mit an offense and frequently they are taken in the captain’s office and
smacked on the wrist. No record is made of it. I have handled fit-
ness reports in the Navy and I never saw mention of some of the
things that T know happened. However, in the case of enlisted men,
they were brought up on deck court, and sometimes on suminary court,
for offenses that were no greater and sometimes lesser offenses.

My, Crason. How are you going to bring these officers to trial if

no charges are prefererd against them?

My, Havoen, Ididn’t get vou, Congressman.

Mr. Crasox. If the ofticers play with each other, so to speak, and
do not prefer charges against each other, how are you going to ac-
complish anything under this bill other than what has already been
accomplished ¢ :

Mr. Haypen. Well, I think you have got a tough problem. It is a
case of any law that is now administered. Something has to be done.
I believe in this bill giving the Judge Advocate General more author-
ity. T think, also, it would be better if the judge advocates served
under the Judge Advocate General and not under the command, the
commanding officers who mark their reports.

Mr. Crasox. Has the American Legion taken any position directly
on the proposition that the judge advocates should be directly respon-
sible to the Judge Advocate General’s Department alone and not the
command officers once they are appointed ?

Mr. Havpen. I believe—Mr. Florence correct me if T am wrong—
the provision for the Judge Advocate General’s Department in H. R.
576, which we recommended be inserted in H. R. 2575, does just that.

Mr. Crason. But that still would not result in any charges being
preferred by the command officer, would it?

Mr. Haypen. Well, it might be a step in that direction, Congress-
man.

Mr. Crason. In other words, they might learn of an instance

Mr. Hayoen. Precisely. o

Mr. Crason. And not being connected with the command, they
might be in a position to call attention to it in some way?

Mr. Haypex. Exactly. Our complaints, Congressman, are not per-
sonal. I know for a fact that a number of officers in the service want
to see conditions change. They would like to see a system of justice
that applied equally to all men, because their job is much harder the
way it is now. ' :

My job as a chief in the Navy was very difficult, due to such things
as this and other elements of the caste system, in trying to keep my
men in line. T know there were any number of officers, including the
admiral under whom I served, who felt the same way about these
things. He was bound by Navy tradition, and a lot of these laws.

N
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Mr. Crason. Well, is it the position of the American Legion that
the Judge Advocate General’s Department should be set up on a basis
whereby the head of it should rank equally high with the heads of
other branches of the War Department and should be, insofar as
posible, free from the influence of command officers?

Mr. Hayoen. I am sure I can safely say that the American Legion
would recommend that, Congressman.

Mr. Crason. That is all.

Mr. Jounson of California. Aren’t these matters of discipline
largely a personal matter? You know very well that many enlisted
men are disciplined sometimes when they could have been court-
martialed. : ‘

Mr. Haypen. I think it is more the other way, sir. I also know that
a lot of men were court-martialed when a discipline would have been
ample. .

I\Iir. Jounson of California. Well, that is a matter of judgment,
isn’t it? ‘ '

Mr. Hayoen. Nevertheless, it is a fact.

Mr. Jorwnson of California. Whatever you have, you have to repose
" some judgment in somebody. You.don’t think there is a wholesale
amount of injustice going on in the handling of military justice, do

ou? »
y Mr. Havpen. I think there is a lot more than .there should be,
Congressman.

Mzr. Jorinson of California. Well, that is true with every human
system of justice. There are some flaws. '

Mr. Hayoren. Well, as I said before, one matter is having a set-up
and another matter is having it administered properly and equitably
to all men in the service.

Mr. Jornson of California. You think you put your finger on the
specific flaws in the present system in your statement here ¢

Mr. Havpen. Well, some of these things, such as undue influence
of commanding officers on courts martial, and one of my authorities
for that statement is Col. John Thomas Taylor, who served in the
Army and who served as defense counsel on a court martial. He was
shortly removed from his quarters and sent to a less desirable assign-
ment because he successfully defended a man or called attention to
the fact that he knew the members of the court martial had been
advised as to what the commanding officer wanted done. :

Mr. Jounson of California. Yes; but you stated a moment ago that
if we get a system where the judicial system is independent and sep-
arate from the commanding officers, you believe that will correct
+ that sort of situation.

Mr. Hayoen. That is true. _

Mr. Jounson of California. Those are all the questions I had.

Mr. Ersron. Mr. Florence, do you have anything you want to add?

Mr. Frorence. We have nothing to add, sir. '

Mr. Ersron. -All right. Thank you very much.

Mr. Havpen. Thank you very much, sir.

Mr. Ersron. Is Mr. Feldman here?

Mr. Frrpman. Yes, sir.  Good morning, gentlemen.

Mr. Euston. Mr. Feldman, will you state your full name to the
reporter and indicate the organization you represent?
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Mr. FeLoman. Yes, sir. I am Justin N. Feldman, and I am national
director of veterans’ affairs for the Amerigan Veterans Committee.

Mzr, Eustox. Mr. Feldman, you have a very long written statement,
which we will be very glad to place in the record for you, after which
you may offer such comments as you see fit. :

Mz, Fruoman. Fine, sir; if that is your pleasure.

(The statement referred to above is as follows:)

TESTIMONY OF JUSTIN N, FELDMAN, NATIONAL DIRECTOR OF VETERANS' AFFAIRS
OF THE AMERICAN VETERANS CoMMITTEE (AVC), oN H. R. 2575, AN AMENDMENT
TO THE ARTICLES OF WAR AND THE ADMINISTRATION OF MILITARY JUSTICE

Mr. Chairman and members of the committee, I appreciate the opportunity to
present testimony before this committee on behalf of the American Veterans
Committee, The American Veterans Committee is an organization of veterans
dedicated to the achievement of “a more democratic and prosperous America and
a more stable world.” Our interest in military justice is twofold. Firstly, we
are interested in any and all aspects of American life which are concerned with
law, justice, and democracy. We, as citizens, are directly affected by the morale
and efficiency of our armed forces, and we feel very strongly that a democratic
country which maintains an army for the defense of democracy must maintain
democracy within its army. )

And, secondly, we are almost 100,000 veterans whose rights and liberties were
directly affected by the presently existing Articles of War. We had direct con-
tact with the administration of military justice, and many of us, as myself for
jinstance, had the responsibility of administering the presently existing laws.

In the 16 months since my release from active duty and my association with
AVC, 1 have worked with many individuals and groups who have been interested
in the problems of military justice. I have had the benefit of the thinking of
committees -within AVC which were formed for the specific purpose of studying
the court-martial system. These committees, while made up primarily of lawyers
who themselves were associated with the administration of military justice, also
called on many laymen who had ideas on the subject and availed themselves of the
AV( files which disclose innumerable complaints from our members, who dre all
honorably discharged veterans, as well gs from friends and relatives of our
members who may themselves have been hard hit by the presently existing
system. : :

The most significant aspect of the continuing criticism of the present system
of military justice is that there is virtual agreement that military justice operates
unequally and undemocratically. Veterans who had the opportunity to observe
the system first-hand can point to countless cases of actual injustice. Examples
of military courts being swayed by the decisions of high-ranking officers; men
tried for serious offenses and subjected to heavy penalties without competent
counsel ; untrained courts sitting in judgment of cases involving conflicting evi-
dence without the guidance of technical and professional legal advice—all of
these emerge from any informed veteran’s discussion of the question.

The administration of military justice is designedly in the hands of profes-
gional soldiers who believe that its function is to maintain the discipline of
troops and therefore operate accordingly. The present system is in a great
many respects completely bankrupt as a result of the soldier’s lack of faith and
respect. There is one indulgent code for Regular Army officers and noncommis-
sioned officers ; another, more severe, for temporary officers; and a third of even
greater severity for those who are non-Regular Army enlisted men. The present
system perpetuates class differences between officers and enlisted men and is,
indeed, based upon those differences. To remedy the present situation requires
more than a mere tampering with isolated rules of procedure and customs of the
service—it requires a sweeping revision conceived with breadth of vision and a
determination to seek out and attack-the basic causes of injustice rather than
mere surface symptoms. .

Several investigations of the administration of military justice have been under-
taken and have resulted in recommendations aimed at remedying many of the
defects. There has been no general over-all program put forth, however, which
will serve to overcome the serious and basic deficiencies upon which the system
is-founded.
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.No study of the court-martial system intended to high light the inadequacies
and sources of injustice can fail to consider the question which has most often
been the gource of great confusion to those who have done any thinking on the
subject: “Is the purpose of the court-martial system the maintenance of discipline
or is it to administer and dispense justice?’ Nothing has yet been presented to
indicate that tlie maintenance of discipline and the adequate and fair adminis-
tration of military justice are mutually execlusive. It would be a sad commentary
indeed if we were to dgree that there can be no discipline in an army which would
adhere to the fundamental principles of democracy. Would there be any sacrifice
of discipline if the members of the armed forces were assured of a fair and just
trial of their guilt? Surely, the court-martial system should be concerned with
the achievement of justice in each individual case.

It is important in approaching this problem that we examine-very carefully
this philosophy which seems to underlie our court-martial system and realize
that no system which advances the excuse of discipline can be considered to have
any place within the fabric of American institutions when it breeds so many
cases of injustice. We do not intend to deny the need for discipline and respect
for authority, nor do we intend any denial of the need for methods of enforcement
but we do contest the views which advocate enforcement by the deprivation of
fundamental liberties and constitutional guaranties as the only answer. The
Congress, when it originally enacted the Articles of War and the Manual for
Courts Martial attempted to preserve the rights of the individual soldier. It is
in the administration of military justice, however, that the accent on discipline
as the guiding principle of military justice is npot really honest. This is no more
than an attempt to preserve those archaic prerogatives of commissioned officers
which are based upon customs and rules conceived for mercenary armies. ‘The
Army’s current concept of military justice or the exercise of court-martial juris-
diction under the present rules can be no better, or no fairer or more adequate
than the individual commanding officer who is vested with all of this authority.
It has been a very usual observation that courts martial are constantly subjected
to influences which have no place in judicial tribunals. While it is true that
much of the work of the commanding officer in this field is accomplished by his
staff judge advocate, there is, however, no definitive regulation establishing the
professional qualifications for this position, nor is there any guaranty that the
decisions or recommendations of the staff judge advocate will be followed. The
staff judge advocate is so often completely dominated by the policies of the com-
mand that he in effect presents nothing more than a rationale for the reactions and
behavior of his commanding officer and is precluded from offering a qualified
and objective legal opinion.

Under the present system, court-martial charges are plepaled by fhe accuser
and forwarded to the commanding officer, who, under article of war 10, has the
immediate authority to appoint summary courts martial for the command to
which the accused belongs. The appointing authority then refers the case to a
court of his choice; to a court composed of officers who are not only chosen, by
him, but who are directly under his jurisdietion and command. It is he who
determines their ratings and promotions, and it is he who hag the authority to
transfer them. How much room does this leave for independent thought and
action? It is not at all unusual for a commanding officer to demand that all
courts operating under his jurisdiction be read a statement of command policy
for court-martial sentences in particular types of cases, nor is it at all unusual
for a court to be reprimanded for its having acquitted an accused or for its having
imposed a sentence which the commanding officer feels to be inadequate. The
same officer who appoints the court and refers the case for trial also acts as the
reviewing authority. It is he who determines the appropriateness of the charge,
whether or not the case is to be tried, by whom it shall be tried, the validity of
the proceedings and the appropriateness of the sentence.

There has been amazing unanimity among obhservers that the fundamental
cause of the unstable foundation of the courts-martial system is this ultimate co-
ordination of both command and judicial functions in one hand. This system
has imposed upon one man, the commander who has court-martial jurisdiction,
almost all.of the duties in connection with the administration of military justice.

The results of such an imposition are obvious in both theory and practice.
The commander who refers the charges for trial quite rightly would not do so if
he were not seriously convinced of the accused’s guilt. This has the pernicious
effect of making subordinates who subsequently sit in judgment unconsciously
prone to accept the decision of their commander. Since the initial review is
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accomplished by the same person who referred the case for trial, it must be
clear that there is at least an unconscious predisposition to make the review
a cursory and generally affirmatory procedure. The historical background and
justification for our system of checks and balances is too well known and re-
spected to warrant repetition here. Its importance, however, cannot be over-
emphasized.

No compendium of injustices is necessary, but there are some few practices
resulting from this present distribution of power that might serve for illustra-
tion. A commander who is desirous of protecting a favorite, a particularly
reliable technician perhaps or an officer close to his own caste, may do so with
ease and apparent impunity. He may exert his own predilections of justice
and punishment over the courts because they are, simply encugh, his own sub-
ordinates. He may, as has been pointed out, censure a court, dismiss it at will,
appomt members who will follow his inclinations. He may appoint an in-
compétent defense counsel, maintain an inept reviewing staff, and may place
responsibility in such a fashion as to expedite his command functions, which,
after all, is his primary mission, while lessening the effectiveness and impartial-
ity of the judicial system. The rights of an individual are soon subordinated to
the expediency and desires of a functioning command.

H. . 2575 does very little to prevent these abuses or to correct thig situation.

“Section 3 of the bill, in the third paragraph, specifically sets forth that “the

appointing authority shall detail as members thereof (courts martial) those
officers of their command * * * ” and goes on in section 6 and section 7
to name those persons who may act as the appointing authority without makmg
any serious change in the presently existing Articles of Waur.

The second fundamental defect of the present system is the failure to use
professional legal personnel in the performance of tasks which require profes-
sional legal training. The number of convictions of soldiers who were “de-
fended” by nonlawyers, not in combat areas but in the United States, and other
rear echelons, was shameful. Many of the cases whose harsh. results had
widespread newspaper publicity can be found upon further inquiry to have in-
volved a lack of competent defense counsel, or review personnel, such as the
Webber case in which the death sentence was imposed upon someone who should
have been classified as a conscientious objector or the Shapiro case in which
the accused was tried within 90 minutes after the charges were served upon
him., Both of these sentences were later mod1ﬁed as a result of the pressure
of public opinion.

The greatest burden for the administration and implementation of the judicial
process is imposed for the most part upon persons already engaged in other
duties. Personnel at the pretrial and ftrial levels, which are, after all, the
points of the initial impact of the system upon the individual, are normally
drawn entirely from troop or service units. These officers have neither the
training nor, in some cases, the inclination or the temperament to administer
and dispense justice effectively. An impossible burden has been imposed upon
troop commanders from which they should be relieved in the interest of seeking
basic justice for the individual soldier, KEven if it were the disposition of the
commanding officer to appoint only trained and qualified personnel as prose-
cutors, defense counsel or law members, the peacetime Army has no reservoir
of such trained personnel to make this practice feasible. In a period of stress
or national emergency, when our military forces assimilate a wide cross section
of the population, allocations of personnel are often made so as to leave many
organizations without any or sufficient representation from the legal profes-
sion. Too often, questions of rank, and priority of other functions take prece-
dence over considerations of efficiency and training. The inefficient or untrained
officer is too often the one person most availabie for assignment to duties in-
volving the administration of military justice. This results in poor investiga-
tions, inept pretrial preparation and frequently ludicrous but grave situations
during trial, when the ‘defense counsel with no legal training whatsoever frus-
tratedly attempt to serve the ends of justice while combatting their own inade-
quate background. This problem can only be obviated by the transferring of pro-
fessional functions to personnel specifically trained for this task. Despite the
simple style of the Manual for Courts Martial, it is still a highly techniecal docu-
ment when it confronts the untrained mind. Its use presumes a certain apprecia-
tion of various legal doctrines and cannot be absorbed without a great deal of
study. -
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While H. R. 2575 attempts in some degree to correct this situation, it does
little -more than scratch the surface. That portion of section 6 of H. R. 2575
which will make ‘it mandatory for the authbrity appointing a .general court
martial to detail an officer of the Judge Advocate General’s Departiient or an
officer admitted to practice in a Federal court or in the highest court of a State
is to be commended. But why should we not have a law member on special
courts martial? After all, confinement for a period of 6 months is extremely
serious. Shouldn’t the accused who is subject to this type of punishment be
entitled to be tried by one who is trained in judicial technique? Section 8 of
this bill, however, merely recognizes the existence of the problem which I pre-
viously described ; it does little to correct it. It is fine to insist that for each
general or special court martial the frial judge advocate and defense counsel of
each general court martial shall be trained and qualified lawyers. And it is
fine to say that if the trial judge advocate or prosecuting attorney of a general
court martial is a trained attorney that the appointed defense counsel shall like-
wise be an officer of the Judge Advocate General’s Department or one who is
admitted to practice law in a Federal court or at the highest court of a State.
But why limit this to general courts martial? Why not include special courts
martial, which also have right to deprive persons of their liberty and property?
And why, even in the case of general courts martial, use the words “if avail-
able”? We feel very strongly that the Congress should provide some means
whereby trained counsel will be available and their use mandatory.

We must not lose sight of the military construction of the words “if avail-
able.”. In Army parlance, this doesn’t mean if present or if they are actually
available in fact. It means, does the commanding officer, who is likely to be
the appointing authority, consider the man to be avaﬂable9

A third dltﬁculty in the present system is its reluctance to face the scrutiny
of public opinion or professional civilian analysis. Theoretically, military trials
are open to the public, but actually they are highly secretive affairs. Neither
the public nor the press have any direct knowledge of when and where cases
will be heard. Then, too, civilian courts have refused to review the proceedings
of military tribunals if the latter have jurisdiction. Since the jurisdiction of
military courts is almost impregnable to attack, the number of successful ap-
peals by convicted soldiers to the civilian courts is almost infinitesimal. There
is no real reason for this rigid separation of judicial power, and a provision
for a limited appeal to civilian -courts would tap a spring of fresh doctrine
sorely needed to dilute such outpourings of the boards of review as those deci-
sions which did away with the requirement for a qualified law member or the
one which approved a conviction for an offense otherwise barred by the statute
of limitations on the grounds that defense counsel had failed to plead the statute
affirmatively, although defense counsel was not a gualified or trained attorney.

H. R. 2575 sets up a rather complicated and detailed appellate system for
review of courts martial. But we feel that it guards much too jealously the
powers of the military. Under article 50 as suggested by section 26, appellate
review is in the hands of the Judge Advocate General’s Department a judicial
counsel composed of three general officers of the Judge Advocate General’s De-
partment, and in subsecti