
APPENDIX .

REPORT OF INSPECTOR GENERAL TO SECRETARY OF WAR—INVES -
TIGATION OF CONTROVERSIES PERTAINING TO THE OFFICE

OF THE JUDGE ADVOCATE GENERAL.

From : The Inspector General of the Army .
To : The Secretary of War .
Subject : Investigation of controversies pertaining to the Office of the Judge

Advocate General .
The basis of this investigation was a memorandum for the Inspector Genera l

from the Secretary of War, dated March 7, 1919 (exhibit 1) as follows :
" Certain controversies have arisen with regard to the presentation of facts

growing out of the administration of military justice to the Secretary of War ,
and with regard to the administration of military justice itself in the Offic e
of the Judge Advocate General during the war . It may be roughly said that
these controversies began with the presentation of a brief in behalf of a certai n
construction of section 1199 of the Revised Statutes of the United States b y
Gen. Ansell, and reply brief thereto by Gen . Crowder . The legal question in-
volved in that difference of opinion was definitely settled by the Secretary o f
War, and need be given no consideration in the inquiry which you are herei n
directed to make.

" It is conceded that the curative power of clemency existed in the President ,
and the Secretary of War, and that in the first instance the Secretary of Wa r
and the President rely upon the Judge Advocate General ' s Office for recom-
mendations growing out of their examination of records of court-martial trials .
I, therefore, desire to have you conduct a thorough investigation into the
following questions :

" (1) What machinery was organized in the Office of the Judge Advocate
General for the effective consideration of records with a view to making appro-
priate recommendations for clemency ?

" (2) To what extent, if at all, has the making of such recommendations fo r
clemency, or otherwise properly administering the business of military justice ,
been affected by the difference of opinion with regard to ' the interpretation of
section 1199 of the Revised Statutes of the United States ?

" (3) To what extent, if at all, has the presentation of facts with regard to
the administration of military justice, either to the Secretary of War or to th e
public, been affected by failure of cooperation in the Office of the Judge Advo-
cate General ?

" (4) Any other defects of administration or conduct which appear on inves-
tigation proper to be called to my attention in order that effective reorganiza-
tions may be made of all the forces of the Judge Advocate General's Office fo r
the performance of its duties.

" In making the foregoing inquiries you will proceed on the fact that I
recognize fully the right of any officer in the Military Establishment to testify
frankly and fully upon any matter as to which he may be interrogated by a
.committee of the Congress, and do not desire any adverse inference to be draw n
from the fact of such testimony where it is frank and straightforward .

" Please proceed with the inquiry at your earliest convenience, and report
the facts in full to me. "

Upon receipt of this order, I made know to Maj . Gen . E. H. Crowder, Judg e
Advocate General, and to Brig. Gen . S . T. Ansell, Judge Advocate General' s
Department, senior assistant, the fact of the investigation and requested certai n
information . Gen. Crowder responded to this request and has rendered every
possible assistance. In addition to a personal conversation with Gen . Ansel l
upon this subject, he was handed a memorandum, dated March 8, 1919 (Exhibi t
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2), setting forth the scope of the investigation and affording him an opportunit y
to submit such information, written or otherwise, as he might desire to submit ,
relating to the organization and functioning of the Judge Advocate General' sOffice during the present emergency . In reply Gen . Ansell submitted the fol-lowing (Exhibit 3) :

MARCH 10, 1919.Memorandum for the Inspector General of the Army .
Responding to your memorandum of the 8th, I beg to say :
1. You state no specific controversy or issue which you are to investigate or

to which I could intelligently address a statement if I deemed it advisabl e
so to do .

2. If, as seems to be the case, the investigation has to do with my statement ,
before the Senate Committee on Military Affairs, that statement for which, o f
course, I am responsible speaks for itself .

3. Above all, however, it is my judgment that any adequate and helpful in-
vestigation of the existing system of military justice and the administration
of it during this wdr falls beyond your province. That subject . my attitude
toward it, and my connection with it, are not, when fairly considered, particular
incidents to which your special capacity of inquiry can be properly applied ;
they are extra-departmental ; they involve fundamental and general considera-
tions of law and justice, the scope of which can not justly be confined to th e
War Department or any bureau of it, and which are entirely beyond your lega l
competency.

4. Besides, whatever of controversy has arisen upon these fundamental con-
siderations, concerning which I have given expression to my views, directly
involves the Secretary of War, whose subordinate you are . Even more ; it
directly involves you and your office as well . I beg to remind you what the
record will show, that in my original endeavor made near the beginning of th e
war to subject courts-martial to departmental supervision and control, th e
Secretary of War, the Assistant Chief of Staff, the Judge Advocate General ,
and the Inspector General opposed . I had occasion then, in a brief filed with
the Secretary of War and read into my recent statement before the committee ,
to comment upon the views of these military advisers of the Secretary of Wa r
and to pronounce them professional absolutists upon this question of militar y
justice . They and you stood upon the one side of this so-called controversy
and I upon the other. I can not, therefore, but regard you and your office as
disqualified to make a full, fair, and impartial investigation .

5. Knowing nothing specific of the subject, scope, and purpose of your in-
vestigation, and excepting, as I do, and for the reasons given, to your juris-
dictional competency, and likewise to your fair qualifications, to make such a n
investigation as that which you contemplate, affecting me, I am not incline d
to have aught to do with it, voluntarily .

S . T. AN SELL.
Subsequently Gen . Ansell was summoned as a witness . To the first and

only question propounded to him he replied as follows (Exhibit 27) :
"General, I feel that as a matter of self-protection I have the right to de -

cline, and I ought to decline, and I therefore do decline, to answer this ques-
'tion, or any other questions asked me by the Inspector General in this investi-
gation, inasmuch as I believe the purpose of it is to lay the foundation for dis-
ciplinary action against me. "

It is to be regretted that the Inspector General has been deprived of th e
cooperation and assistance which could have been rendered by Gen . Ansell in
this investigation. However, Gen. Ansell's testimony before the Senate Mili-
tary Affairs Committee and his signed statements have become public docu-
ments, and it must be assumed that he has made a full presentation of fact s
to the public, from his viewpoint, in so far as relates to this investigation .
Fortunately, the files are so complete with respect to all matters of contro-
versy as to make possible the rendition of a full report .

Before proceeding to a consideration of the case it is not only proper but
imperative to here make clear a matter intimately connected with this inves-
tigation, although somewhat divorced from the subject matter thereof . In his
memorandum above set forth, Gen . Ansell declares the Inspector General to be
disqualified to make a "full, fair, and impartial investigation, " citing certain
reasons therefor . In charging bias against the Inspector General, Gen. Ansell
stated : "In my original endeavor made near the beginning of the war to sub-
ject courts-martial to departmental supervision and control, the Secretary of
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War, the Assistant Chief of Staff, the Judge Advocate General, and the In-
spector General opposed . "

Early in November, 1917, certain noncommissioned officers Were jointly tried
for mutiny at Fort Bliss, Tex ., and, when the record of trial reached the Judg e
Advocate General's Office, Gen . Ansell was of the opinion that the case wa s
particularly flagrant with error and such that any court of appeals anywhere
in the land could not have permitted the judgment and sentence to stand . As
the result of his review of the proceedings of the case, he took action as ex -
pressed in the following language (Exhibit 5, p. 6) :

" In the exercise of the power of revision conferred upon me by section 1199 ,
Revised Statutes of the United States, I hereby set aside the judgment of
conviction and the sentence in the ease of each of these several defendants, an d
recommend that the necessary orders he issued restoring each of them to duty . "

When the court-martial proceedings in the case of these noncommissioned
officers were under consideration, the views of the inspector general wer e
called for . On November 15, 1917, he submitted the following memorandu m
(Exhibit 6) :
Memorandum for the Chief of Staff :

1. The court, consisting of seven field officers and five captains, embrace d
what I believe to be a personnel well above the average of military courts .

The accused were represented by counsel, presumably of their own choice,
and, so far as appears, this counsel has made no claim to the reviewing au-
thority that the men did not receive a fair trial .

2. While the conduct of the case is, as stated by the Acting Judge Advocate
General, open to grave censure, yet it can not be assumed that the members of

- this court were influenced thereby in their action .
It is also true that Capt . Harvey, the battery commander, is an officer of

very short service and that his actions in this ease were illadvised, unjusti-
fiable, and clearly demonstrate his unfitness to command men .

3. Stripped of all technicalities, the evidence is believed to show conclusivel y
that these men, in concert, deliberately refused and failed, and persisted in
failing, to obey the orders of their commanding officer, and that they did thi s
in the presence of the entire battery . There is, and can be, no doubt as to the
fact that they filly understood that they were disobeying orders .

4. The action proposed by the Acting Judge Advocate General would, in m y
judgment, have a most demoralizing effect upon discipline. It is believed tha t
these men are guilty of an offense which, under normal peace conditions ,
would be very serious and which, under war conditions, is even more so, but ,
in view of the actions of the battery commander, and of the whole circum-
stances surrounding the ease, the exercise of clemency by the Secretary o f
War appears to be demanded .

It is suggested, first, that the unexpired portion of their sentences be re-
mitted and that they be restored to duty as privates if same can be done
legally ; second, that Capt . Harvey be severely reprimanded and that he be
relieved from command of Battery A, 18th Field Artillery, if this has no t
already been done, and that he be assigned to duty elsewhere.

J . L . CHAMBERLAIN .

This memorandum pertained to the specific cases under consideration and con-
tained no word of reference to the general question of departmental supervisio n
and control of courts-martial . It is probeble that the views of the Inspecto r
General in these cases were called for, because of the fact that he had recentl y
visited Fort Bliss and, upon his return, had invited the attention of the Chie f
of Staff to the unsatisfactory conditions in the Field Artillery at that place .
It was not until January, 1919. when this matter became of public notoriety ,
that the Inspector General knew that a controversy existed, or ever had ex-
isted, relative to the interpretation of section 1199, Revised Statutes . Until
then he had had no knowledge of the order assigning Gen . Ansell to duty as
Acting Judge Advocate General or of the subsequent revocation of same . In
fact, until January, 1919, the Inspector General had believed that perfec t
harmony existed in the office of the Judge Advocate Genera l

The files of the offices of the Judge Advocate General and The Adjutant Gen-
eral were freely consulted and, in addition, the following witnesses were ex-
amined :

Maj . Gen . E. H. Crowder, Judge Advocate General . (Exhibit 10 . )
Col . J. Easby-Smith, J . A. G. D. (Exhibit 11 . )
Brig. Gen . Lytle Brown, G. S. (Exhibit 1.2 .)
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Col . B. A. Read, J. A. G. D. (Exhibit 13 . )
Lieut . Col. E. It . Reedy, J. A . G. D. (Exhibit 14. )
Lieut . Col . C . C . Tucker, J . A. G . D. (Exhibit 15. )
Maj . W. H. Kirkpatrick, J. A . G. D. (Exhibit 16 . )
Maj . S . Moreland, J. A. G . D. (Exhibit 17. )
Maj . J . S. Sanner, J. A. G. D. (Exhibit 18. )
Col . L . W. Call, J. A. G. D. (Exhibit 19. )
Col . E. G. Davis, J . A . G. D. (Exhibit 20. )
Col . John H . Wigmore, J . A . G. D. (Exhibit 21. )
Lieut. Col . It. W. Millar, J . A. G. D. (Exhibit 22 . )
Maj . W. H. Keith, G. S. (Exhibit 23 . )
Col . A. E. Clark, J . A . G. D. (Exhibit 24. )
Maj . S . Heckscher, J . A. G . D. (Exhibit 25 . )
Col. W. S . Weeks, J. A. G . D. (Exhibit 26 . )
Lieut . Col . S . T . Ansell, J . A. G. D. (Exhibit 27. )
Maj . A. J. Copp, jr ., J . A . G. D. (Exhibit 28 . )
J . S . Lyon, civilian clerk, J . A. G. D. (Exhibit 29 . )
Col . J . J. Mayes, J . A. G. D. (Exhibit 30. )
Mr . E . L. Brown, clerk, J . A. G. D. (Exhibit 31. )
In order that the facts may be presented in their logical sequence, they wil l

be considered in the following order :
I. Difference of opinion in the office of the Judge Advocate General .
II. The administration of military justice and the machinery organized i n

the Judge Advocate General's office to further the same .
III. Answers to the questions in the memorandum of the Secretary of War.

I . DIFFERENCE OF OPINION IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL.

The principal difference of opinion in the Office of the Judge Advocate Genera l
has been between Maj . Gen. E. H. Crowder, Judge Advocate General, and
Brig . Gen. S. T. Ansell, formerly senior assistant . This difference had its
inception in the interpretation of section 1199, Revised Statutes. Subsequent
disagreements relate back to that subject . The matters, therefore, which were
examined into were :

1. Interpretation of section 1199, Revised Statutes .
2. Appointment of Gen. Ansell as Acting Judge Advocate General .
3. Issuance of General Orders, No . 169, War Department, 1917 .
4. Issuance of General Orders, No . 7, War Department, 1918.
5. Establishment in France of branch of Judge Advocate General's Office.
6. Issuance of General Orders, No. 84, War Department, 1918.
7. Opposition of Gen . Pershing to General Orders, No. 84, War Department ,

1918 .
8. Alleged relief of Gen . Ansell from duty in connection with the administra-

tion of military justice .
9. Four cases arising in France wherein sentences of death were imposed .
10. Report of Gen . Ansell on his trip abroad.
11. Amendment to fiftieth article of war.
12. Establishment of Clemency Board .
They will be considered in the order indicated above :
1. Interpretation of section 1193, Revised Statutes.—Lieut. Col . S . T. Ansell ,

Judge Advocate General's Department, became senior assistant in the Office of
the Judge Advocate General on August 29, 1917, and acted as Judge Advocat e
General during the absence of Gen . Crowder . He accepted his commission as
brigadier general on October 6, 1917. So far as can be deduced from the rec-
ords, the first difference of opinion between Gen . Crowder and Gen. Ansell
arose in November, 1917. As stated above, Gen . Ansell was then, and for some
time had been, acting as Judge Advocate General . Gen. Crowder, while nom-
inally Judge Advocate General, had been almost completely absorbed, bot h
as to time and energies, by his duties as Provost Marshal General . War con-
ditions had led Gen . Ansell to the conclusion that, in order to prevent injus-
tices, the Judge Advocate General must give to' general court-martial record s
a closer legal supervision than theretofore had been the practice . He"desired a
complete and effectual appellate supervision of courts-martial, and professe d
to find such a grant of jurisdiction in section 1199, Revised Statutes . That
statute, dating back to the year 1864, reads as follows :

" The Judge Advocate General shall receive, revise, and cause to be recorde d
the proceedings of all courts-martial, courts of inquiry, and military commis-
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sions, and perform such other duties as have been performed heretofore by the
Judge Advocate General of the Army. "

In a brief under date of November 10, 1917, Gen . Ansell presented his inter-
pretation of the statute. (Exhibit 32 .) This was concurred in by a numbe r
of officers serving in the department . The Secretary of War asked for the
opinion of Gen . Crowder, which was submitted by a memorandum under date o f
November 27, 1917 (Exhibit 34), and disagreed with Gen. Ansell's interpreta-
tion. That the disagreement was as to the meaning of the law and not as t o
ultimate purpose is shown by a part of Gen . Crowder ' s concluding paragraph ,
wherein he said : " I shall continue my study of the general subject to se e
whether this power of appellate review can not be found in the President him -
self, as the constitutional Commander in Chief ." The Secretary of War, on
November 27, decided definitely and finally the question of law involved, i n
the following language : (Exhibit 34, p. 11 . )

"As a convenient mode of doing justice exists in the instant cases, I shall be
glad to act in reliance upon a usual power and leave this larger question fo r
future consideration, informed by the further study which the Judge Advocate
General is giving it . Ordinarily, however, the extraction of new and large grant s
of power by reinterpreting familiar statutes with settled practical constructio n
is unwise. A frank appeal to the legislature for added power is wiser . "

The cases referred to by the Secretary of War were those, among them tha t
of the Texas mutineers, wherein Gen. Ansell attempted, without consulting th e
Secretary of War or the Judge Advocate General, to exercise a power which ,
according to his interpretation of the statute, was vested in the Judge Advocat e
General . (Exhibit 5, p . 6 . )

Notwithstanding the final decision of the Secretary of War, Gen . Ansell, on
December 11, in effect asked for a rehearing and submitted, through Gen .
Crowder, a supplemental _brief (Exhibit 38) further supporting his views an d
combating those of the Judge Advocate General . That Gen. Crowder gave Gen .
Ansell's arguments full and sympathetic consideration is shown by a letter
from him to the Secretary of War bearing date of December 17, 1917 (Exhibi t
37), wherewith he transmitted Gen. Ansell's reply brief. That statement indi-
cates very clearly what the issue was in Gen . Crowder's mind. His complete
agreement with Gen . Ansell's ultimate purpose is further expressed in the sam e
letter in the following language :

"He (Gen . An sell) first addresses himself to the evils he would remedy . He
shows that a great number of officers not familiar with court-martial procedure
have lately been included in the Army, and that there is danger of grave erro r
in court-martial proceedings . * * * He argues very strongly from these
premises that it is both expedient and necessary that some corrective powe r
should exist which shall have the effect of nullifying even the approved findings
and sentences of courts-martial, and that we should not be remitted solely to
the pardoning power to correct fatal errors of courts-martial and reviewin g
authorities . He cites again the mutiny case (from Texas) * * * and says ,
` I think justly that there are other cases * * * which demand the exercis e
of such corrective power,' and down to this point I follow him with substantial
concurrence, without, however, being able to concur with him that this power
has been granted to the Judge Advocate General by section 1199, Revise d
Statutes. "

Pending this argument, and under date of December 6, 1917, Gen . Crowder
submitted to the Secretary of War a memorandum (Exhibit 35), which was the
first result of the " further study " that he had given the matter . The stud y
had actually been made by Col . E. G. Davis and Col . A. E. Clark, Col . Davi s
at that time being in charge of the military justice division of the Judge Ad-
vocate General ' s Office . Both of these officers had concurred in the original
brief of Gen . Ansell with respect to section 1199 . Revised Statutes . In this mem-
orandum, the result of their further consideration of the subject, they dealt no t
only with sectio n. 1199, Revised Statues, but, going to another statute, the thirty -
eighth article of war, concluded that, by virtue of the power given the President
to " prescribe the procedure " of courts-martial, rules could be formulated t o
effect the result which all agreed was desirable, i . e ., an adequate revisory su-
pervision .of courts-martial . The views thus expressed were adopted by th e
War Department and resulted, first, in the issuance of General Orders, No . 169,
December 29, 1917 (Exhibit 53) and, later, General Orders, No . 7, January 17,
1918 (Exhibit 54) . The former was the forerunner of the latter, and both wil l
be considered later in this report .
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In order that Congress might put the whole matter of appellate power beyon d
question, the Secretary of War on January 19, 1918, transmitted to the chair-
man of the Committee on Military Affairs of the Senate and House of Repre-
sentatives a proposed amendment, prepared by Gen. Crowder, to section 1199 ,
Revised Statutes, which was in the following form, new matter being indicate d
by italics, to wit :

" The Judge Advocate General shall receive, revise, and cause to be recorde d
the proceedings of all courts-martial, courts of inquiry, and military commis-
sions and report thereon to the President, who shall have power to disapprove ,
vacate, or set aside any finding, in whole or in part, to modify, vacate, or se t
aside any sentence, in whole or in part, and to direct the execution of suc h
part only of any sentence as has not been vacated or set aside . The President
may suspend the execution of sentences in such classes of cases as may be
designated by him until acted upon as herein provided and may return an y
record through the reviewing authority to the court for reconsideration or cor-
rection. In addition to the duties herein enumerated to be performed by th e
Judge Advocate General, he shall perform such other duties as have been
heretofore performed by the Judge Advocate General of the Army . "

There accompanied the draft of amendment in each instance a letter explain-
ing fully the purpose of the proposed legislation . (Exhibits 48 to 51, inclusive. )
This amendment failed to become a law .

2 . Appointment of Gen. Ansell as Acting Judge Advocate General .—On No-
vember 8, 1917, an order was made, but not published in the War Department,
appointing Gen . Ansell as Acting Judge Advocate General . When the Secre-
tary of War learned of this order, he directed its revocation, and it was re-
voked on November 19 . Concerning this order, both as to its original procure-
ment and its revocation, there is a very distinct and bitter issue . The clear
facts of record are as follows :

On November 3; 1917, Gen . Ansell wrote a letter (Exhibit 55) to Gen . Crow-
der, expressing his embarrassment, and the impediment of public busines s
besides, by the fact that, although performing the duties of Judge Advocate
General, he (Gen . Ansell) was not charged with full responsibility for its
policies and general administration, and suggesting that Gen . Crowder join
him in a memorandum to the Secretary of War recommending that Gen.
Ansell be designated in orders as Acting Judge Advocate General . The follow -
ing day Gen . Crowder replied in writing, as follows (Exhibit 56) :

" It will be entirely agreeable to me to have you take up directly and i n
your own way with the Secretary of War the subject matter of your lette r
of yesterday. For your information, I would say that since taking charge of
this office I do not recall that I have been consulted by outsiders in a singl e
instance respecting any matter pertaining to the Judge Advocate General' s
Department, except in respect of appointment to the Reserve Corps, nor other -
wise, except as you yourself have consulted me . "

On November 6, 1917, Gen . Ansell, by memorandum (Exhibit 57) to the
Chief of Staff, requested the publication of an order designating him Actin g
Judge Advocate General, and concluded the same with the following words :

" I am authorized to say that Gen . Crowder himself is entirely agreeable to
my calling this matter to your attention . "

The Acting Chief of Staff, in a Staff memorandum dated November 6, 1917 ,
to The Adjutant General, directed that the order be published . (Exhibit 59 . )
Its publication was suspended. (Exhibit 62 .) Gen. Crowder charges that th e
order was obtained by Gen. Ansell " surreptitiously," and states that the
" coincidence " of his not attempting to exercise the appellate power whic h
he claimed was to be found in section 1199, Revised Statutes, until after h e
had procured the order appointing him Acting Judge Advocate General, " is
so remarkable that an inference of deliberate and ambitious planning for
personal power, and only for personal power, is unavoidable ." . (Exhibit 72, p . 56 . )
Gen . Ansell by oft-repeated statements, both direct and indirect, charges that
the revocation of his appointment as Acting Judge Advocate General wa s
connected with, or attributable to, his attempted assertion of supreme appellat e
power under section 1199, Revised Statutes. The facts of the case are a s
follows :

The record in the case of the Texas mutineers was received in the Judg e
Advocate General's Office on October 23, 1917 . On October 30 a memorandu m
(Exhibit 5) was prepared by Gen. Ansell, in which he attempted to exercis e
the appellate power of revision for the first time and set aside the judgmen t
of conviction and the sentence in the case of each defendant . This memo-
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randum bears the following office mark : " Received A. G . O., Nov. 8, 1917."
Notwithstanding the fact that the memorandum was dated October 30, i t
was not received by The Adjutant General until the very day—i . e., Novembe r
8—that Gen . Ansell was appointed Acting Judge Advocate General. Gen .
Ansell's memorandum on the interpretation of section 1199, Revised Statutes ,
bears the date of November 10. It reached the War Department not late r
than November 13 (Exhibit 7), but the exact date upon which it was firs t
brought to the attention of the Secretary of War has not been definitel y
determined.

About November 17 Gen . Crowder was called to the office of the Secretary
of War and saw for the first time a list of recommendations for appointmen t
of officers to the Judge Advocate General's Department, submitted by Gen .
Ansel] . It appears, and Gen. Crowder was so informed by the Secretary o f
War, that when this list was submitted by Gen . Ansell he was asked whethe r
it had been passed upon by Gen. Crowder. Gen. Ansell, by way of reply ,
exhibited to the Secretary of War the order designating him Acting Judg e
Advocate General . This was the first knowledge that the Secretary of Wa r
had of Gen . Ansell's appointment, and Gen . Crowder's first knowledge of the
same was at the date of his interview with the Secretary of War ; i . e., Novem-
ber 17. On this same date, by letter to Gen. Crowder (Exhibit 64), th e
Secretary of War inquired if he could not devote more time to the duties of
Judge Advocate General, inasmuch as the great machine (the Provost Marsha l
General's Office) necessary for the mobilization of the selective army ha d
been organized and the work so far advanced as to be more nearly automatic .
Gen . Crowder replied, on November 18 (Exhibit 65), that he did not anticipat e
great administrative duty in connection with the future administration of th e
Provost Marshal General's Office and stated that he could at once give at
least one-half of his time to the office of the Judge Advocate General . There -
upon Gen . Ansell's appointment, although the order announcing•the same was
still under suspension, was revoked by the Secretary of War, to wit, on Novembe r
19 . Up to this time Gen . Crowder was ignorant of Gen . Ansell's attempte d
assertion of appellate power . His memorandum of November 10 appears no t
to have reached the attention of the Secretary of War until November 23,
for on that date he called for Gen . Crowder and stated, in effect, that he
had received from the Acting Judge Advocate General a very powerful brief
in re appellate power in court-martial cases existing in section 1199, Revised
/Statutes.

From - the foregoing it is obvious that Gen . Ansell's charge that he was relieved
from duty as Acting Judge Advocate General by reason of the difference o f
opinion as to section 1199, Revised Statutes, is without foundation in fact . It
is likewise obvious that Gen . Crowder's allegation that Gen . Ansell had

• obtained, his order of appointment surreptitiously is erroneous. It appears and
is probable that in his letter of November 4, 1917, Gen . Crowder gave his
approval with certain mental reservations and with the intent that the matter
was to be taken up personally with the Secretary of War . However, Gen.
Ansell could not have known of such mental reservation, and, it is believed ,
was justified in presenting his case to the Chief of Staff, the recognized chan-
nel of communication with the Secretary of War . It is my opinion tha t
responsibility for the issuance of this order, without reference to the Secretar y
of War and without his knowledge, rests with the then Acting Chief of Staff ,
and not with Gen. Ansell .

3 . Issuance of General Orders, No. 169, War Department, 1917.—As early a s
October 18, 1917, Gen . Ansell was alarmed by the large number of court-martial
cases resulting in 'dishonorable discharge and long terms of confinement . In
a memorandum of that date (Exhibit 66) he called the attention of the Chie f
of Staff to the situation and suggested the policy of suspending all sentences o f
dishonorable discharge until the pleasure of the War Department was known .
He also suggested the idea of divisional disciplinary battalions . Later specific
recommendations of Gen . Ansell were approved, and the following instructions ,
an exact copy of those proposed by Gen . Ansell, were, on December 22, 1917 ,
confidentially issued to all convening authorities (Exhibits 67 and 68) :

"(a) No sentence of dishonorable discharge will be given where the offende r
has within him the capacity for military service and when any other appro-
priate form of punishment is sufficient to meet the requirements of the case .

"(b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied with a long term of confinement in the penitentiary or in th e
Disciplinary Barracks. Where the offense is not sufficiently grave to warrant a
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long term of confinement, it should be assumed that the offender has withi n
him the elements of military service and he should be made to serve .

"(c) When a sentence of dishonorable discharge is given, unaccompanied wit h
a long period of confinement, reviewing authorities should, in general, suspen d
or remit the dishonorable discharge and hold the offender to service and punish-
ment with the organization to which he belongs . "

Before proceeding further, it should be said that the Judge Advocate Genera l
has long followed the practice of recommending to the Secretary of War an d
the President that proceedings of courts-martial, even though finally approve d
by the reviewing authority, be set aside for want of jurisdiction . This practice
was based, not upon any views of the War Department, but upon a serie. of
rulings by Attorneys General, beginning with one by Mr. Cushing in 1854. Such
a limitation of power was the real object of Gen . Ansell's criticism . He main-
tained that, if there was a power to set aside for want of jurisdiction, there
should be a similar power to vacate for failure of evidence or errors substan -
tially prejudicing the rights of the accused. Not only did no one dissent fro m
Gen. Ansell's purpose in that respect, but, as it appears from the record, on th e
suggestion of Gen. ('row der as approved by the Secretary of War, furthe r
study was made in order to effectuite it, as far as possible, within the law .
The first result of the further study given the subject by Gen . Crowder was th e
issuance of General Orders, No. 169, War Department, December 29, 1917 . bu t
there was another and more important contributing event . About the middle of
December the public press announced the execution of 13 colored soldiers wh o
were tried in Texas for mutiny and homicide . Their trial was conducted
with the utmost care . They were ably defended and surrounded by all lega l
safeguards . The record was scrutinized day by day during the trial by a n
experienced staff judge advocate, who, upon the conclusion of the trial, wa s
able to assure the reviewing authority that there was no possibility of a
claim of injustice . The case was a particularly flagrant one . Eighteen per-
sons, 11 of them civilians, had been killed . Proceeding under the forty-eight h
article of war, authorizing in time of war confirmation by the commanding gen-
eral of a territorial department or division of a sentence of death for mutiny ,
the reviewing authority confirmed the sentences and they were executed withi n
48 hours after confirmation. There was no review of the records by the Judge
Advocate General. Notwithstanding the care with which the trials had bee n
conducted, it was realized by the War Department that, in other like cases,
similar freedom from prejudicial error could not be assured and that such
sentences ought to be stayed until the trial records could be reviewed by the
Judge Advocate General .

On December 22, 1917, Gen . Ansell submitted to Gen . Crowder a forceful
Imemorandum (Exhibit 39) which may be considered as also contributing t o

General Orders, No . 169, for in that memorandum he said, in part :
"Regardless of your views or mine upon the question of the revisory power o f

this office, orderly administration as well as justice requires that sentences
of death and sentences resulting, if executed, in immediate expulsion from th e
Army should not be executed until the proceedings may be reviewed for preju-
dicial error by an officer of and representing this bureau, and not of th e
administrative staff and representing the officer ordering the court and hi s
power . In order that there might be no delay in such review of proceedings ,
reviewing authorities should be instructed to forward to the reviewing office r
of this bureau all proceedings without a moment of delay . "

Gen . Ansell's views, in so far as they related to staying the execution of sen-
tences of death pending review, were adopted, and Paragraph I, General Orders ,
No. 169, as issued, reads in part as follows (Exhibit 53) :

" I. Whenever, in time of war, the commanding general of a territorial de-
partment or a territorial division confirms a sentence of death, the execution o f
such sentence shall be deferred until the record of trial has been reviewed i n
the office of the Judge Advocate General and the reviewing authority has bee n
informed by the Judge Advocate General that such review has been made and
that there is no legal objection to carrying the sentence into execution * * * "

The order then provides for the procedure of suspending the execution o f
sentences until receipt of advice that there is no legal objection to carryin g
them into execution.

4 . Issuance of General Orders No . 7, War Department, 1918—Immediatel y
after the issuance of General Orders, No . 169, Gen . Ansell, to-wit, on January
9, 1918, submitted to Gen. Crowder a memorandum in which he stated in par t
(Exhibit 40) :
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" I have just been advised of the step taken by the Secretary of War to pre-
vent the execution of possibly illegal death sentences in the United States byrequiring that the. record be transmitted to the department and reviewed here ,
that its legal correctness may be assured before execution . While a step i n
the right direction, I deem it my duty to say that in my judgment it fall s
short of the requisite degree of remediality in that it is not applicable generally ,
nor to all those sentences which, unless stayed, mean separation of a man fro m
the Army and placing him, in a practical sense, beyond the reach of remedialpower subsequently exerted.

" I see no reason why the same measure of relief should not be extended to
dismissal and dishonorable discharge ; nor do I see any reason why it should
not be made applicable to our forces in France, as well as elsewhere ; all of
which could, with the establishment of a proper and practical system of re -
vision, he done without evil administrative result and to the advantage of law
and justice. "

He then proceeds to recommend the establishment in France of an office rep -
resenting the functions of the Judge Advocate General . This recommendation
was adopted, as will later appear, without dissent from anybody .

Referring to his recommendation for a broader reviewing activity than was
contemplated by General Orders, No. 169, which, as he indicated, suspended
only the execution of death sentences in the United States, Gen . Ansell sai d
in conclusion :

" I think no doubt need be entertained but that such a system of revision woul d
be workable, nor is it of more than academic interest to determine whethe r
the power finds its source in the inherent relation of the President to th e
Army, or in the statutory donation of article 38, or in the revisory function s
of the Judge Advocate General established by section 1199, Revised Statutes ,
though, of course, I think it is clearly established in the latter section, and no t
otherwise . "

In the meantime, Col . E. G. Davis, Chief of the Military Justice Division ,
by direction of Gen. Crowder, undertook the working out of a system of revi-
sion, the necessity for which was first suggested, as indicated above, by Gen .
Ansell. In a memorandum dated January 10, 1918 (Exhibit 41), prepare d
by Col . Davis, but submitted to the Secretary of War over the signature of
Gen. Crowder, certain changes were recommended in rules of procedure . It
announced finally that, 'under the thirty-eighth article of war, giving th e
President power to regulate court-martial proceedings, a system had bee n
devised which would adequately provide for all war-time necessities. It wil l
be remembered that, in his memorandum of January 9, 1918 (Exhibit 40) ,
relative to General Orders, No . 169, Gen. Ansell referred to the latter as a
step in the right direction, but criticized it because it did not extend t o
dismissal and dishonorable discharge . In Gen. Crowder's memorandum o f
January 10, 1918, the same thought was set forth as follows :

" The question to be disposed of resolves itself, therefore, into one of pre -
venting sentences of death, dismissal of an officer, or dishonorable discharge
of an enlisted man from being executed before final review of the recor d
of trial in this office . The scope of the difficulty is very much reduced by
the fact that, in the great majority of cases where dishonorable discharge i s
suspended by the reviewing authority until the soldier is released from con-
finement, under the authority contained in the fifty-second article of war.
Where this is done the correction of injustice is easy of accomplishment . "

In a memorandum to Gen . Crowder dated January 12 (Exhibit 42), Gen .
Ansell, referring to the former's memorandum of January 10, expresses hi s
disapproval and concludes as follows :

" I have given this question of revisory power the best that is in me. I see
no reasons whatever to hesitate at the adoption of that definition of revisor y
jurisdiction which is found in my recent memorandum and which was adopted
after most thorough consideration upon the part of many of the assistants of
the office as what the law requires . I do not believe as much as I should like
to believe that what Maj . Davis proposes is sound in law and will prove safe i n
practice . I regret, therefore, that I can not advise you to adopt it . "

Gen . Ansell's principal opposition to the plan was that it was " faulty a s
a definition of revisory power in that it regards that power as having applica-
tion only to that very limited number of cases in which sentences should b e
stayed," and that it was " fundamentally wrong as a matter of law." His
principal contention was that, in reviewing the cases for errors of law, th e
Judge Advocate General was denied the power of correction . He was of the
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opinion that the system, resting upon mere comity, was not likely to stand.
How well practical justice was accompli hed will hereinafter be set forth .

On January 15 the Secretary of War returned Gen. Crowder's memorandum -
of January 10, with the following remarks (Exhibit 41, p. 4) :

" The entire plan has my approval . Please have letters written transmit-
ting proposed legislation to appropriate committees . Put orders in course of
promulgation . "

It will be remembered, as heretofore stated, that effort was made to amen d
section 1199, Revised Statutes, by vesting in the President the power of re -
vision . That was the " proposed legislation " referred to above by the Secre-
tary of War . General Orders, No . 7, War Department, January 17, 1918, wer e
promulgated, and necessary steps were taken to establish in France a branc h
office of the Judge Advocate General . (Exhibit 54.) General Orders, No. 7,
provided that not only the execution of all sentences . of death, as provided i n
General Orders, No . 169, 1917, but also all sentences of dismissal and dishon-
orable di charge be stayed until the records of trial could be reviewed in th e
office of the Judge Advocate General and their legality there determined . In
the event that the record was not sufficient to sustain the findings and sen-
tence of the court, provision was made to return the same to the reviewin g
authority with a clear statement of the error, omission, or defect which was
found. If such error, omis ion, or defect admitted of correction, the review-
ing authority was to be advised to reconvene the court for such correction ,
otherwise he was to be advised of the action proper for him to take by wa y
of approval or disapproval of the findings or sentence of the court, remis-
sion of the sentence in whole or in part, retrial of the case, or uch other
action as might be appropriate in the premises. Provision was made tha t
any delay in the execution of any sentence, by reason of the foregoing, shoul d
be credited upon the term of confinement or imprisonment impo ed . A branch
office of the Judge Advocate General was establi• hed in France to conside r
those cases arising in the American Expeditionary Forces .

Gen . Ansell has given public utterance to the following statements . In a
letter, dated February 17, 1919 (Exhibit 69), to Representative John L . Bur -
nett and published in the Congressional Record of February 19, 1919, he Mated :

" In September I ordered the boards of review to break away from the offic e
interpretation (which, however, was probably correct) of the administrativ e
method heretofore referred to, which had been construed to forbid this office
to make any recommendation or suggestion as to clemency. And I ordered tha t
in a proper case, despite the order, clemency should be sugge : ted to command-
ing generals ."

The provisions of General Orders, No . 7, became effective on February 1,
1918 . From that date until April 15, 1918, the Judge Advocate General not
only recommended to reviewing authorities that corrective action be take n
where illegality appeared in the proceedings but brought to their attention ,
with a view to mitigation, sentences which were unduly severe . During this
period, all cases arising under General Orders, No . 7, before final actio n
thereon, were handled either independently by Col. Davis, Chief of the Mili-
tary Justice Division, or by Gen . Crowder upon recommendation from Col .
Davis . This was partly because Col. Davis had drafted the orders and wa s
in sympathy with them, and also because Gen . Ansell, after publication of the
orders, was plainly antagonistic to them . Col . Davis in his testimony stated
(Exhibit 20, p. 5) :

" Whenever a case involving the application of General Orders No . 7 would
be sent to his desk, Gen . Ansell * * * would contend that the actio n
recommended was improper or ineffective or wrong in theory, or somethin g
of that kind, and would again go over * * * the old argument that hi s
action under 1199 was the only correct one after all and that the office wa s
simply compromising with principle by trying to make any other solutio n
work * * * "

Col . Davis further stated (Exhibit 20, p . 5) :
"After General Orders No . 7 went into effect there never arose any case

in the Judge Advocate General's office, so far as I know, in which it could b e
fairly claimed that the department was without power to do full and exac t
justice to the defendant . "

Gen . Ansell left for France in the middle of April, 1918, and Col . J. J.
Mayes, Gen. Ansell ' s assistant, became the senior officer in the Judge Ad-
vocate General ' s office . He gave orders that all cases arising under General
Orders No. 7, should pass over his desk, and directed that they be returned to
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reviewing authorities only where illegality was discovered . Upon Gen. Ansell ' s
return from France, he overruled the practice established during his absence ,
and gave orders to suggest to commanding generals the exercise of clemenc y

' with respect to unduly severe sentences . (Exhibit 70 .) He simply revive d
the practice based upon Gen. Crowder's and Col. Davis's interpretation
of General Orders No. 7, which existed for two months and a half subsequent
to the date when these orders first became effective, and his inference that th e
liberal views were entirely his own is misleading .

The following appears on page 32, "Hearings before the Committee on Mili-
tary Affairs, United States Senate Sixty-fifth Congress, Third. Session," relativ e
to the operation of General Orders No . 7 :

A SENATOR . Have those recommendations been generally followed since you
have been making them ?

Gen . ANSELL. " Generally, in the sense of indicating a majority, yes, sir. "
The action of the Judge Advocate General under General Orders No. 7 is

purely one of recommendation. There is no power to compel the reviewing
authorities to follow his advice. Since February 1, 1918, the date when Genera l
Orders No . 7 became effective, 212 cases have been referred back to th e
reviewing authorities under its provisions . (Exhibit 71 . )

The records indicate only seven instances where the recommendations o f
the Judge Advocate General were not entirely followed . In three of these
his recommendations were partly followed, and in four disregarded . It will
thus be seen that in 96i per cent of the eases his recommendations have bee n
adopted in their entirety.

That the Senate committee, by answer of Gen . Ansell, the substance o f
which is repeated elsewhere with similar lack of frankness, did not receive th e
complete information or that correct conception to which it was entitled i s
apparent from what appears on page 131 of the report . Without correction or
protest from Gen . Ansell, a Senator stated :

" There have been a great many cases, as the general has testified here, i n
which they have * * * made a recommendation to the coni-ening power ,
and those recommendations have been disregarded . "

The answer of Gen. Ansell that the recommendations were followed gener-
ally in the extent of indicating the majority, while literally true, was wholl y
misleading and tended to create, in the mind of any uninformed auditor, a con-
clusion entirely contrary to the facts .

In Gen . Ansell's letter to Representative Burnett, he further stated (Ex-
hibit 69, p. 6) :

" The Judge Advocate General recommended and the department finall y
adopted an administrative method known as General Orders No . 7, which sus-
pended certain sentences until the proceedings could be examined in this office
and the commanding general advised with. This was an administrative pal-
liative * * * ."

In order to ascertain the results accomplished by General Orders No . 7, 500
consecutive records of trial received by the Judge Advocate General imme-
diately prior to the publication of the same were examined . Five hundred
cases were selected after the provisions of General Orders No . 7 became opera-
tive, and 500 additional cases which reached the Judge Advocate General' s
Office several months later. These cases represented 9 Departments. 38 divi-
sions, and 15 other miscellaneous general court-martial jurisdictions . Certainly
they were representative of the twenty thousand and odd cases tried during
the war. A table, indicating the number of dishonorable discharges imposed
by the courts, and those executed, suspended, remitted, or set aside by the re -
viewing authorities, is given below :

Dishonorable discharges .

First

	

Second

	

Thir d
period.

	

period.

	

period .

Imposed by the court	 230

	

188

	

233
Executed	 :	 131

	

84

	

33
Suspen led	 47

	

59

	

140
Remitted	 39

	

41

	

46
Set aside	 ~

	

13

	

4

	

14
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The beneficial results derived from the operation of General Orders No . 7
are apparent. During the first period, viz, prior to the issuance of Genera lOrders No. 7, 58 per cent of the dishonorable discharges imposed by the court s
were ordered executed, 43 per cent during the second period, and only 14 pe r
cent (luring the third period . On the other hand, 20 per cent of the dishonor-
able discharges imposed during the first period were suspended ; 32 per cent
during the second period, and 60 per cent during the third period .

It appears that the first suggestion that reviewing authorities stay the exe-
cution of sentences of death, dismissal, and dishonorable discharge until revie w
of the records of trial in the Office of the Judge Advocate General originatedwith Gen. Ansell . His statement, repeatedly made, that General Orders No . 7 ,
adopted to carry out the very views which he himself first advocated, were " a n
administrative palliative" is not in accord with the facts and is another in -
stance where the public has been misled .

5 . Establishment in France of branch of Judge Advocate General's of'ice .—
In his letter to Hon. John L. Burnett, House of Representatives, Gen . Ansell
states (Exhibit 69, p. 6) :

" In September, upon my insistent recommendation, power was established i n
the Acting Judge Advocate General in France to make rulings upon matters o f
the administration of military justice, in our own forces in France, whic h
would control all commanding generals until overruled by the Secretary of
War . This is now being opposed by the commanding general American Expe-
ditionary Forces, and my own action and propriety in procuring the issue of
this order is being subject to question . "

Gen . Ansell refers above to General Orders, No. 84, War Department, Sep-
tember 11, 1918, amending General Orders, No . 7, War Department, Janu-
ary 17, 1918 (Exhibit 91) . Gen. Crowder charges that the issuance of General
Orders, No . 84, which will presently be considered, was obtained surreptitiousl y
by Gen . Ansel], and that its language embodies precisely the grant of manda-
tory appellate power in the Judge Advocate General for which Gen . Ansell had
been contending in his brief of November 10, 1917, " a contention which was a t
that time explicitly repudiated " by both the Secretary of War and the Judge
Advocate General . (Exhibit 72, p . 57. )

Paragraph II, General Orders, No . 7, provided for the establishment in Paris ,
France, of a branch of the office of the Judge Advocate General . The purposes
of the branch office are fully set forth in the following language of the order s
(Exhibit 54) :

" The records of all general courts-martial in which is imposed a sentence o f
death, dismissal, or dishonorable discharge and of all military commission s
originating in the said - expeditionary forces, will be forwarded to the said
branch office for review, and it shall be the duty of the said Acting Judge Ad-
vocate General to examine and review such records, to return to the proper
commanding officer for correction such as are incomplete, and to report to th e
proper officer any defect or irregularity which renders the findings or sentenc e
invalid or void, in whole or in part, to the end that any such sentence or any
part thereof so found to be invalid or void shall not be carried into effect . The
said Acting Judge Advocate General will forward all records in which action
is complete, together with his review thereof and all proceedings thereon, t o
the Judge Advocate General of the Army for permanent file . "

Due to a misunderstanding caused by an error in the War Department's cable-
gram No. 663, of January 20, 1918, or in the decoding of same, a delay wa s
caused in the opening of the branch office. (Exhibits 77 and 89 . )

On March 24, 1918, Gen . Pershing-'s first and only objection to the provision s
of General Orders, No . 7, was in the form of a cable, as follows (Exhibit 80) :

" With reference to a branch of the Judge Advocate General's Office in Franc e
to review certain court-martial proceedings after they have been acted . upon by
the judge advocate here, the reason for this is not clear . It submits to review
cases within the jurisdiction of department commander in time of peace, an d
is in direct conflict with broad and liberal character of President's instruc-
tions at inauguration of command . Any authority outside of control of th e
commander in chief will cause delay in possibly more cases . Beyond doubt
punishment for desertion or misconduct must be almost summary if it is t o
have deterrent effect. This is practiced in both British and French Armies.
Any method that causes delay and possibly miscarriage of justice would be
unfortunate for us and injurious to morale of our allies . The circumstances unde r
which we are serving are in no sense comparable to our Civil War conditions, as

132265—19—rr 7—3
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here we are fighting a strong and virile foreign nation, and every possible mean s
must be placed in the hands of the supreme commander to enable him to main-
tain the morale and integrity of the Army. Any thoughts in the minds of men
that they can possibly escape punishment for such misconduct would be disas-
trous. I am very strongly of the opinion that final authority in these cases
should rest with the supreme commander here . "

In a joint memorandum to The Adjutant General, dated April 1, 1918, Gen .
Ansell and his assistant, Col . Mayes, took exception to the views expressed i n
Gen. Pershing's cable . (Exhibit 83.) They stated that his objection was
based upon a misconception of the law establishing the relation of the offic e
of the Judge Advocate General to military authorities of whatever rank and
power to convene general court-martial . They stated further that the action
taken was the result of the most thorough consideraion in the War Depart-
ment, that it was organic in character and required by law, and that even i f
it were within the power of the administration to do so the revocation of such
orders would constitute a serious reflection upon the administrative capacit y
of the department .

With respect to the length of time intervening between the War Depart-
ment's original cable to Gen . Pershing and the latter's cabled reply, they re-
marked as follows :

"A conclusion so long delayed should weaken the confidence the departmen t
might otherwise have had in Gen . Pershing's judgment upon the matter . "

Notwithstanding Gen . Ansell's previous opposition to General Orders, No . 7,
in the United States, having declared them an administrative palliative only ,
we find him criticizing Gen . Pershing's opposition to these orders, stating tha t
the action taken was the result of most thorough consideration by the Wa r
Department, was organic in character, and required by law.

In a momorandum, dated April 3, 1918, to the Chief of Staff (Exhibit 85) ,
. Gen . Crowder discussed the question, believing that if Gen. Pershing had

fully understood the purpose and operation of General Orders, No. 7, hi s
cablegram would not have been sent . Gen . Crowder concluded his memorandu m
with the recommendation that a cablegram, hereafter quoted, be sent to Gen :
Pershing. This was done on April 19 . The cable reads as follows (Exhibits
82 and82A) :

" The order which included the establishment of a branch of the office of th e
Judge Advocate General in France was promulgated after the most thorough
consideration on the part of the War Department . The existence of this orde r
has already justified itself in preventing the execution of one illegal deat h
sentence, not coming, however, from your command. The operation of the
order has not delayed the administration of military justice in this country ,
and the establishment of the branch office in France will prevent delay in th e
administration of military justice in cases arising within your forces . It is
believed that when its purposes and operation are thoroughly understood i t
will no longer be objectionable to you. Your suggestion that it may result in
Miscarriages of justice is not concurred in, since it is believed that it wil l
operate to prevent miscarriages of justice by assuring that legality withou t
which no serious sentence should ever be carried into execution . It is desire d
that conference be held with Gen. Kreger . "

In a letter to Gen . Crowder, dated April 15, Gen . Kreger stated that he ha d
explained to Gen . Pershing his views regarding General Orders, No . 7. (Exhibi t
87.) On May 1, Gen. Kreger was appointed Acting Judge Advocate General ,
American Expeditionary Forces, relieving Gen . Bethel from further duty in
the branch office .

6 . Issuance of General Orders, No . 84, War Department, 1918.-No further
objection to the operation of General Orders, No . 7, was interposed by Gen.
Pershing, but another matter arose which gave the War Department no littl e
concern. On July 11, 1918, the Acting Judge Advocate General in France
forwarded to the Judge Advocate General ease No. 118312, in which the con-
vening authority refused to accept the opinion of the Acting Judge Advocat e
General that the record was not legally sufficient to support a conviction of
desertion, and declined to follow his recommendation that appropriate actio n

' be taken in view of the illegality . (Exhibit 93.) The convening authority, on
the contrary, stated to his staff judge advocate in writing : " I have read the
entire proceedings and the several memoranda herewith analyzing the case ,
and I am satisfied that the original action was sound . Let it stand." The
Acting Judge Advocate General stated that he was unable to see how th e
purposes of General Orders, No. 7, were to be fully accomplished if reviewing
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authorities were to be free to disregard the advice of his office with respect t o
the legality of findings and sentences . If the opinions of his office were to
control, he recommended that reviewing authorities be advised to that effect .
General Orders, No . 7, required that only those records of general courts-
martial carrying sentences of death, dismissal, or dishonorable discharge b e
forwarded in the American Expeditionary Forces to the branch office for review .
.On July 14, 1918, Gen . Kreger, Acting Judge Advocate General, America n
Expeditionary Forces, wrote a letter to Gen. Crowder in which he recommended
that orders be issued requiring that the records of all cases tried in th e
American Expeditionary Forces be transmitted to his office for review . He
stated as follows (Exhibit 94 .) :

" Before I left Washington I understood that you expected after this branc h
had been established for some little time to consider the advisability of re-
quiring it to review the records of all cases tried by general courts-martial
in the American Expeditionary Forces . I have considered the matter and
have discussed it with Gen . Bethel. We are agreed that it would be advisabl e
to have all such records examined here : First, in order that illegal sentences -
may either not be carried into effect at all or their execution arrested at the
earliest possible moment ; and second, because the examination of a portion
only of the cases arising in the command does not give the branch the genera l
view of the administration of military justice that would put it in a positio n
most effectively to aid in carrying into effect the views and policies of you r
office and of the War Department. It is accordingly recommended that in
the near future orders be issued requiring this branch to review, before trans -

. mission to your office, the records of all cases tried here by general courts- '
martial . This recommendation is not to be understood as suggesting that
the execution of sentences be held in abeyance pending review by this branch
in any cases other than those in which General Orders No. 7 now requires .
-such action . "

Gen . Crowder had written Gen . Kreger on June 21, 1918, requesting from hi m
an opinion on this very subject . (Exhibit 95 .) Gen. Bethel, in concurrin g
in Gen. Kreger's views, stated as follows (Exhibit 96) :

" The European branch reviews for the Judge Advocate General ' s Office the
.records in cases of the three sentences named above . (That is, death sentence ,
dismissal of officers, and dishonorable discharge not suspended) ; but all other
records, sentences involving forfeiture, ordinary confinement, and dishonor -
able discharge, where suspended, go to the Judge Advocate General's Office i n
Washington for review, resulting, of course, in much delay . If such a sen-
'tence is held to be invalid, the action setting it aside for invalidity can onl y
take effect after considerable part of it has been served, or if it is desire d

' to reconvene the court for correction of an error it is generally impracticable
to do so after so long a period . It would, therefore, in my opinion, he much
better administration for the European branch to make the review of all .
court-martial eases. "

Gen . Ansell concurred in' the recommendations of Gens . Bethel and Kreger
and, on August 29, 1918, made them the basis for a memorandum to the Chief
of Staff, recommending an amendment of General Orders No. 7, so as to
require all records of trial in the American Expeditionary Forces to be sent to
the branch office for review (Exhibit 98) . He went further than that in hi s
draft of amendment submitted to the Chief of Staff . He made provision fo r
the exercise in the American Expeditionary Forces of the selfsame appellate
power which he urged so strongly in his memorandum of November 10, 1917 ,
and which the Secretary of War, after careful consideration, disapproved. The
only difference was this : Instead of the Acting Judge Advocate General exer-
cising the power himself, the War Department directed that the convenin g
authorities set aside all sentences, or any part thereof, found by the Acting
Judge Advocate General to he invalid or void. There was no choice left t o
the convening authority, so that exactly the same purpose was accomplished
-as though the power had been exercised by the Acting Judge Advocate General .
The actual draft of the .amendment was as follows (Exhibit 99 )

" The records of all general courts-martial and of all military -commission s
originating in the said expeditionary forces will be forwarded to the sai d
branch office for review, and it shall be the duty of the said Acting Judge Advo -
:eate General to examine and review such records, to return to the proper com-
manding officer for correction such as are incomplete, and to report to th e
'roper officer any defect or irregularity which renders the finding or sentenc e
_invalid or void in whole or in part. Any sentence or any part thereof so found
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to be invalid or void shall be set aside, and the execution of all sentences of
death, dismissal, or dishonorable discharge shall be stayed pending said review .
The said Acting Judge Advocate General will forward all records in whic h
action is complete, together with his review thereof and all proceedings thereon,,
to the Judge Advocate General for permanent file ."

Gen . Ausell's memorandum and draft were sent to the War College, and, o n
September 8, 1918, were returned to the Chief of Staff by the Director, War
Plans Division, General Staff, recommending approval and issuance of th e
order as drafted by Gen. Ansell. (Exhibit 100.) A staff memorandum, dated
September 11, signed by the Chief of Staff, directed the issuance of the orde r
as drafted. (Exhibit 101.) On September 13 a carbon copy of the original
order prepared for the Public Printer was furnished the Acting Judge AdvocateGeneral . On September 17 The Adjutant General sent a requisition to th e
Public Printer, and on September 21 a page proof of the order was receive d
from the Government Printing Office . (Exhibit 102.) On the draft of the
general order in the tiles of the Judge Advocate General's Office appears th e
following notation : (Exhibit 99. )

" Mr Smith instructed us to substitute third indorsement, attached to 321 .4
(8/29/18), instead of this draft of amendment .

" L . G. H . "
The original records show a revised draft of this amendment (Exhibit 103) ,

approved by order of the Secretary of War, signed by the executive assistan t
to the Chief of Staff . The (late of this approval is not of record, but this draf t
is identical with the amendment as published in General Orders, No . 84, and
differs radically from the draft originally submitted by Gen . Ansell and ap-
proved by the War Plans Division, General Staff, and by the Chief of Staff .
The order as published reads as follows, new matter being underscored and
reje:ted matter appearing in brackets (Exhibit 91) :

" The records of all general courts-martial and of all military commission s
originating in the said expeditionary forces will be forwarded to the said
branch office for review, and it shall be the duty of the said Acting Judge
Advocate General to examine and review such records, to return to the prope r
commanding officer for correction such as are incomplete, and to report to th e
proper officer any defect or irregularity which renders the finding or sentenc e
[invalid] illegal or void in whole or in part . The execution of all sentence s
[of] involving death, dismissal, or dishonorable discharge shall be stayed pend-
ing [said] such review. Any sentence, or any part thereof, so found to b e
illegal, defective [invalid], or void, in, whole or in part, shall be disapproved,
modified, or set aside, in accordance with the recommendation of the Actin g
Judge Advocate General. The said Acting Judge Advocate General will for- ,
ward all records in which action is complete, together with his review thereof
and all proceedings thereon, to the Judge Advocate General of the Army for
permanent file . "

Paragraph IV, General Orders, No. 84, as published is radical in its pro-
visions and gives to the Acting Judge Advocate General in France powers no t
possessed by the Judge Advocate General of the Army . General Orders, No . 84 ,
came to the attention of Gen. Crowder for'the first time in January, 1919 .

Notwithstanding the radical changes made in the amended draft, the latter
was duly approved by the executive secretary to the Chief of Staff. If,
therefore, Paragraph IV, General Orders, No . 84, was issued without its pro-
visions being fully understood and concurred in by the Chief of Staff and th e
Secretary of War, responsibility rests not with Gen . Ansell but with the office
of the Chief of Staff.

During August, 1918, Gen . Crowder's time was fully occupied by his dutie s
as Provost Marshal General, and he gave little or no time to his duties a s
Judge Advocate General . The fact remains that, at the time the order wa s
issued, Gen . Crowder was Judge Advocate General of the Army and shoul d
have been consulted by his assistant, Gen . Ansell, in regard to a change of
policy so radical as that effected by General Orders, No. 84, and known by
Gen. Ansell,to be contrary to the declared policy of the Judge Advocate Gen-
eral and the Secretary of War.

(7) Opposition of Gen . Pershing to General Orders, No . 84, War Department,
1918 .-With respect to the statement of Gen . Ansell that General Orders, No .
84 are now " being opposed by the commanding general American Expeditionar y
Forces," the facts are as follows (Exhibit 69, D. 6) :

In a letter under date of November 14 . 1918, to Gen. Pershing (Exhibit
104), which was forwarded through The Adjutant General to the Judge Advo-
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sate General, it appears that Gen . Bethel opposed the principle of General
Orders, No. 84, in that it took from the reviewing authority the finality o f
decision reposed in him by the thirty-seventh article of war . Gen. Bethel
did not believe that the Acting Judge Advocate General had any authority to
decide as a matter of law what shall be the effect of competent testimony, or
what weight is to be given it, or to determine what competent evidence shall ,
and what shall net, be deemed sufficiently convincing to support a conviction .
Quoting from the thirty-seventh article of war as follows :

" The proceedings of a court-martial shall not be held invalid, nor the find-
ings or sentence disapproved, in any ease on the ground of improper admis-
sion or rejection of evidence or for any error as to any matter of pleading o r
procedure unless in the opinion of the reviewing or confirming authority ;
after an examination of the entire proceedings it shall appear that the error
complained of has incuriously affected the substantial rights of an accused . "

Gen . Bethel stated that the above provision of law was so clear as to require
no comment ; that the reviewing or confirming authority is the officer author-
ized to approve or confirm the sentence ; and that decision as to the effect of
the improper admission of evidence rests with him, and can not be made b y
any other person .

Gen . Bethel's letter was forwarded by the Chief of Staff, American Expedi- ,
tionary Forces (acting for the commander in chief), to the War Department ,
by indorsement, as follows :

" The remarks of the Judge Advocate, American Expeditionary Forces, i n
this letter are concurred in and decision is requested . "

A copy of Gen . Bethel's letter was, at the same time, transmitted to Gen . -
Kreger, Acting Judge Advocate General, American Expeditionary Forces, s o
that he might submit to the Judge Advocate General his views, which he sli d
in a letter dated November 16, the concluding paragraph of which was as fol-
lows (Exhibit 105) :

" Gen . Bethel's communication, in effect, calls into question the legal validit y
of General Orders, 7, War Department, 1918, as amended by Section IV,
General Orders, 84, War Department, 1918 . In my opinion that order is wel l
founded upon section 1199. Revised Statutes, and upon the power of the Presi-
dent, acting through the Secretary of War, to order a sentence to be execute d
only in mitigated form, or to forbid its execution entirely . However, it seems
entirely unnecessary for me to discuss the validity of the order in question .
That, no doubt, was fully considered by your office and by the Secretary o f
War before the order was issued . "

There was no further opposition from either Gen . Pershing or Gen. Bethel .
They acquiesced in the action of the War Department . In this connection i t
should be stated, however, that on March 25, 1919, Paragraph IV, General
Orders, No . 84, was amended by Paragraph I, General Orders, No . 41 (Exhibi t
106), so as to bring it within the law as interpreted by the Secretary of War .

8. Alleged relief of Gen. Ansell from duty in connection with the administra-
tion of military justice .—In his letter of February 17, 1919, to the Hon . John L.
Burnett, House of Representatives, Gen . Ansell stated, referring to his memo-
randum of November 10. 1917, to the Secretary of War (Exhibit 69. p . 3) :

" Thereupon I was relieved of my duties in connection with the administration
of military justice, and these were taken over by the Judge Advocate General i n
person . Consequently, from the middle of November, 1917, to the middle of
July, 1918, I was not charged with any duty or responsibility in connectio n
with the administration of military justice, nor was I consulted either b y
the Secretary of War or the Judge Advocate General upon matters affectin g
the administration of military justice . "

It will be recalled that, in his letter of November 18, 1917 (Exhibit 65) . to the
Secretary of War, Gen . Crowder stated that he would be able to assume hi s
duties as active head of the Judge Advocate General's Department, and that he
could devote to those duties one-half of his time . Gen. Crowder found,
however, that, due to the increased demand for men under the draft, his dutie s
as Provost Marshal General were such as to occupy the greater part of hi s
time, and that he was not able to devote any considerable portion thereof t o
the Office of the Judge Advocate General . In his testimony Gen. Crowde r
further states that his recollection was that Gen . Ansell continued with undi-
minished authority in handling all matters arising in the section of military
justice, and determined himself what cases would be passed up to the Judg e
Advocate General as needing the latter's personal attention. He recalled no
instruction, either from himself or the Secretary of War, curtailing the au-
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thority or initiation which Gen . Ansell had previously exercised as senior officer '
in the office .

Col . E. G. Davis, Chief of the Military Justice Division, testified before the '
Senate Committee on Military Affairs (p . 204, Hearings before the Committee
on Military Affairs) that Gen . Ansell's statement that he was relieved from '
responsibility in connection with the administration of military justice was no t
correct, for the reason that all cases connected therewith continued to pass
through Gen . Ansell's hands. The latter signed many of them himself as Act-
ing Judge Advocate General and actually exercised the discretion of deciding .
what, if any, cases were to go to Gen . Crowder for his action . Col. Davis
further stated that Gen. Ansell exercised final authority in all such cases from
November to April, except where he did not wish to take the responsibility of .
determining a particular case himself. He had the discretion in every instance '
to determine whether a case was to be disposed of finally by himself or whethe r '
it should go to Gen. Crowder. Col. Davis, testifying before the Inspector .
General, said :

" As I said before, every court-martial case that left my desk for higher
action went to Gen . Ansell . * * * The only exception that could possibl y
exist to the statements I have made is this : That during the period when we .
were working in the office over the establishment of General Orders No . 7 and,
formulating the rules for carrying it into effect I frequently consulted directly .
with Gen. Crowder, and frequently placed the result of investigations I ha d
made on Gen. Crowder's desk. These (lid not go through Gen . Ansell's hands,,
for the reason that he was entirely out of sympathy with what we were tryin g
to do and Gen. Crowder had directed us to make the investigation, and we felt .
this had nothing to do with Gen . Ansell's position in the office and we did not
consult Gen . Ansell about anything we did in connection with that order, i n
getting it established or the rules for getting it into effect . But as to actua l
action on cases, no ease went to Gen . Crowder that did not first pass through
Gen . Ansell. There were certain cases in which I assumed the right to act ;
for instance, when I found that a court-martial record was incomplete ; that
the record did not show that the judge advocate had been sworn, etc . . I exer-
cised the authority of sending it to the reviewing authority for correction ; but
all matters where correction action was taken or where clemency was recom-
mended, or where anything of that larger nature was involved, those matter s
passed through Gen. Ansell to Gen . Crowder, according to office memorandum ."
(Exhibit 20, p. 11 . )

Col. Davis further states (Exhibit 20, p . 4), referring to Gen . Ansell's
statement that, from some time in November until the time he left for France,
about the middle of April, he had nothing to do in connection with th e
administration of military justice and that the proceedings did not come
over his desk, " that statement is not correct * * * As a matter of ,fact ,
Gen . Ansell was the senior assistant in the office of the Judge Advocate Gen-
eral but, in this capacity, he signed possibly 50 to 75 per cent of all papers
signed in the office, and signed as Acting Judge Advocate General, even
though Gen . Crowder was present and at the head of the office ."

Col . A. E. Clark, Judge Advocate General's Department, on duty at tha t
time as assistant to Col. Davis, and for a portion of the time during th e
absence of Col . Davis, Acting Chief of Military Justice Division, states
(Exhibit 24, p . 8) :

"When I was acting head of the section for a short time in March, I fol-
lowed the practice of signing these opinions, returning the records in accord-
ance with the practice that Col . Davis had established . Everything was
routed over Gen . Ansell's desk except the opinion returning records unde r
General Orders, No . 7 . Everything that went up to higher authority, to The
Adjutant General, the Chief of Staff . the President, or the Secretary of War ,
was routed throu gh him and over his desk. "

Maj . William H . Keith, chief clerk in the Judge Advocate General's Office -
until September, 1918, in his testimony to the Inspector General confirms the
statement that, during the period November, 1917, to April, 1918 papers
intended for the action of higher authority passed over Gen. Ansell's desk.
(Exhibit 23 . )

On April 10, 1918, a memorandum, subject "Office Organization . " was issued.
by the Judge Advocate General's Offit e. After prescribing the duties of the
various divisions, there appears the following (Exhibit 107) :

"Upon receipt of papers in the Chief Clerk's office they are stamped, num=
tiered, precedents attached and charged to the officer handling them . When
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completed they are returned to the chief clerk, where the charge against th e
officer is removed, thus showing the time the officer had them ; then they are
passed to Col . Mayes, to Gen . Ansell, and to Gen. Crowder. After approva l
they are sent out either by mail or in jackets by messenger . "

In the testimony of Maj . Keith, former chief clerk, and Mr . J . S. Lyon,
clerk in charge of the court-martial section of the Judge Advocate General' s
Office, it appears that this memorandum represented not new rules of pro-
cedure for the office but rather a confirmation of the established rules .
(Exhibits 23 and 29 . )

Col . J . J . Mayes, who was Gen. Ansell's assistant up to the time the latter
departed for France in April, 1918, and who succeeded Gen . Ansell as senior
assistant in the office, testified (Exhibit 30) that all cases arising unde r
General Orders No. 7, with some exceptions, there being some that were
sent through Gen . Ansell's and Col . Mayes's desks, were acted upon by the
Disciplinary Division . He stated that all cases requiring the action of the
President were passed over their desks, although there may have been som e
exceptions to that rule . When Col. Mayes became senior assistant he gave
instructions that all matters (including those arising under General Orders
No. 7) pertaining to the Disciplinary Division should pass over his desk .
When asked if there was any reason to believe that the same result could
not have been accomplished if Gen . Ansell had so desired, he replied, "No,
I don't know of any reason. In fact, I don ' t know how the other system
grew up. I felt that if I would be charged with the responsibility of the
office I should know what went out of it, therefore, I permitted nothing to g o
out expressing the opinion of the office except over my signature, or in im-
portant eases Gen . Crowder's signature ." He stated that Gen . Crowder ha d
made no objection to the instructions that he had issued, and, moreover ,
Gen . Crowder was at the time occupied at the Provost Marshal General' s
Office so that he did not have very much time to be at the Judge Advocat e
General's Office.

The Judge Advocate General furnished the Inspector General a list of mem-
oranda prepared in that office, containing reviews of court-martial cases during
the period November 17, 1917, to April 10, 1 .918, giving in each instance th e
name of the officer preparing the memorandum and that of the officer approv-
ing the same . (Exhibit 108 .) Many signed by Gen . Ansell as Acting Judge
Advocate Geuernl contain recommendations to the Secretary of War or to Th e
Adjutant General relative to mitigation, remission, approval and disapproval o f
sentences and declaring null and void proceedings. Fifty-three memoranda con-
tain the signature of Gen . Crowder during the period stated as against 13 0
bearing the signature of Gen . Ansell . In addition to the papers above re-
ferred to, voluminous correspondence from the files of the Judge Advocate Gen-
eral's Office was furnished this office . These papers include memoranda on
court-martial cases, letters and indorsements, all relating to the administra-
tion of military justice . Forty per cent show the signature of Gen . Crowder,
35 per cent that of Gen . Ansell, and 25 per cent of various other officers i n
the department.

When, in July, 1918, Gen . Ansell returned from his trip abroad, he auto,
nautically reverted to his former duties as senior assistant, and without order s
of any kind proceeded to reorganize the office, created boards of review (Ex-

. hibit 109) and ordered them "to break away from the office interpretation " o f
General Orders, No . 7 . He proceeded to perform those very duties from which ,
during the period November to April, according to his statement he was relieved .
(Exhibit 70 . )

From the records and from all obtainable evidence, it appears that Gen .
Ansell's statement that, from November, 1917, to April. 1918, he had nothing to 1 .

do with the administration of military justice and that the proceedings did no t
come over his desk, is not in accord with the facts . On the contrary, it appears
that his initiative and authority as senior assistant remained undisturbed and i
that he was in no degree hampered in any changes which, within the law, he
desired to make .
. 9. Four cases arising in France wherein, sentences of death were imposed . —
In his letter 'to Representative Burnett, dated February 17, 1919, Gen . Ansell,
in conclusion and more particularly by way of reply to Representative Burnett' s
Statement, " Why slid he (Gen. Ansell) not appeal to Gen . Crowder? Why did h e
not appeal to the President to vindicate him? Why did he go on here until he
was called before a committee of the Senate to do it? " stated (Exhibit 69, p. 6) :

" You seem to think that under these circumstances I should have gon e
directly to the President. Upon a little reflection you will appreciate, I am
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sure, the impossibility of such course . I think, however, that, resting unde r
the charge which you have made against me, I am justified in saying this ,
that on one occasion I well remember—and doubtless there are others—whe n
four sentences of death were pending in the department for confirmation, an d
when this office had recommended execution, I went to the head of the offic e
and orally presented to him my views in opposition . I then filed with him a
memorandum in which I did my best to show what seemed to me to be obvious ,
that these men had been most unfairly tried, had not been tried at all, an d
ought not to die or suffer any other punishment upon such records . Discover-
ing that these memoranda had not been presented to the Secretary of War ,
and feeling justified by the fact that I had no other forum in this department,
I gave a copy of the memorandum to a distinguished member of the Judiciary
Committee of the House, and was told by him that he could present the cases
to the President himself.

" I was compelled to do this—an act inconsistent with strict military pro-
priety—by the dictates of my own conscience, by my desire to serve justice,
and by my sense of duty to my God and those unprotected men that thei r
lives might be spared . "

These cases have been frequently referred to in the public press . The facts
as shown by the official records and the testimony follow :

On or about February 27, 1918, records were received in the office of th e
Judge Advocate General in cases Nos . 110751-2-3-4, tried in France, in whic h
the death penalty was imposed . Two men were tried for sleeping on post ,
and two for disobedience of orders. Upon receipt of these records, they wer e
reviewed by Maj . Rand, of the Division of Military Justice. He wrote a re-
view on each case, stating that the proceedings were regular, the verdict sus-
tained by the evidence, and recommending that the sentences be carried int o
effect. The records, with the reviews, then went to the desk of Col . Davis,
chief of the Division of Military Justice, and from his desk to the office o f
Gen . Ansell and his assistant, Col . Mayes . The exact date the reviews reached
Gen. Ansell's office is not known . In forwarding the records of trial, Gen .
Pershing, in a letter to the Judge Advocate General, urged the execution o f
the sentences as absolutely necessary for the safety and success of the Arm y
in France . (Exhibit 114 .) Maj . Rand incorporated in but one of the reviews
the text of Gen . Pershing's letter. In the other three this letter was simpl y
referred to . The reviews were returned from the office of Gen . Ansell, through
Col. Davis, to Maj . Rand, with the suggestion that Gen . 'Pershing's recom -
mendation be incorporated in all four . They were accordingly rewritten an d
returned, through Col . Davis, to Gen . Ansell's office. Col. Mayes approve d
the reviews, concurring in the recommendation that the death penalty be exe-
cuted in each case, and the papers for the first time reached the Judge Advo-
cate General without either oral or written dissent from anyone . The usual
rule of the office, as testified to by Col. Davis, was that any paper tha t
passed Gen . Ansell and reached Gen . Crowder's desk had met with Gen.
Ansell's approval, unless the opposing view was indicated in a memorandum .
or verbally communicated . Whether, up to this time, Gen . Ansell had seen the
papers is not known .

Gen . Crowder, not being satisfied with the review by Maj . Rand, called upon
Col . Clark for an independent examination of all four cases and the preparatio n
of a review of each of them, indicating also the necessity for a study of othe r
similar cases from the American Expeditionary Forces .

On March 29 there was prepared in the Office of the Judge Advocate General a
four-page memorandum summarizing for the Secretary of War the very numer-
ous letters and petitions which had been received urging clemency . (Exhibit
115 . )

The next step was the submission by Col. Clark of his reviews. Two bear
date of March 29 (Exhibits 116 and 117) and two of April 4 (Exhibits 118 and
119) . Gen. Ansell was not in Washington when these reviews were submitted t o
Gen . Crowder. He was absent from the office from on or about April 1 until o n
or about April 6. (Exhibit 133 .) Col . Clark's reviews stated the facts of eac h
case much more in detail than anything that had been submitted before . They
were without formal recommendation, and on April 5 were submitted by Gen .
Crowder to the Chief of Staff, accompanied by a memorandum of that date ,
which reads in part as follows :

" You will notice that I have not finished the reviews by embodying definit e
recommendation .
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" It would be unfortunate, indeed, if the War Department did not have on e
mind about these cases. There is no question that the records are legally suffi-
cient to sustain the findings and sentence . There is a very large question in my
mind as to whether clemency should be extended . "

The memorandum concluded with the request for an interview . Gen. Crowder,
immediately upon his return to the office of the Judge Advocate General, asked
Col . Clarke to " search the records of The Adjutant General's Office and ascertain
some facts outside the records which might weigh in the final disposition of the
case ." As the result of the work so undertaken, Col . Clark, on April 10, sub-
mitted another memorandum (Exhibit 121), which was the first formal an d
definite statement of reasoned and forceful opposition to the imposition of a
death penalty made by any of Gen. Crowder's subordinates . The circumstances
of the four cases were again referred to . The youth of all the accused was
emphasized, and several other cases, more or less parallel both as to time and
nature, were cited to show that not only other courts but the same court had
either acquitted or, upon conviction, had imposed much lighter sentences . For
example, it was stated that the same court acquitted two other soldiers of th e
same regiment who were tried within a few days of those under consideration,
and for the same offense, viz, sleeping on post . In these acquittals the evidence
came in part from the same witnesses whose testimony convicted two of the me n
condemned to death.

On or about April 10, the date of Col . Clarke ' s memorandum, Gen . Crowder
expressed to Gen. Ansell his anxiety with respect to these four cases and
requested that he, after a thorough study, submit his views. The evidence is
conclusive that prior to this date no word in opposition to the execution e f the
sentences of death in these cases, either verbal or written, was voiced by Gen .
Ansell.

Gen. Ansell's views-were evidently first expressed orally to Gen . Crowder
shortly before April 15. Of this there can be no doubt, for on that elate Gen .
Ansell submitted a written memorandum based on " reading these records, "
referring to an oral statement of his reasons " the other day ." and stating that
those reasons were produced in writing " at the request of Gen . Crowder . "
(Exhibit 122.) He then proceeded to consider the cases briefly and strongl y
opposed confirmation . On April 16, the day after the receipt of Gen . Ansell' s
memorandum, for which apparently he was waiting, Gen . Crowder submitte d
another and final memorandum to the Chief of Staff. (Exhibit 123 .) He set
forth therein the data gathered by Col . Clark concerning the four cases i n
hand and the other similar cases already referred to, and restated the sub-
stance of the arguments advanced by Col . Clark and Gen . Ansell against the
execution of the sentences . He called attention to the fact that not one of
the accused made any fight for his life, and said : " I regret exceedingly tha t
in each case the accused was allowed to make a plea of guilty . As counsel
I should have strongly advised that they plead not guilty and required th e
Government to maintain its case at every point ." He closed this memorandum
by referring to Gen . Pershing's urgent request for a confirmation of the sen-
tences and called attention to the propriety of bearing in mind " the fact tha t
Gen. Pershing was not functioning as a reviewing officer with any officia l
relation to the prosecution but as commanding general, anxious to maintai n
the discipline of his command . "

On the next day, April 17, the Chief of Staff submitted the record thu s
made to the Secretary of War, recommending the confirmation and execution
of the sentences . (Exhibit 124 .) On May 1 the Secretary of War submitted
the whole matter to the President, with a lengthy letter (Exhibit 125) strongl y
recommending the pardon of the two soldiers convicted of sleeping on post
and the remission to confinement for three years of the sentences of the tw o
convicted of disobeying orders . The relationship of this final act of the
Secretary of War to the preceding action in the office of the Judge Advocat e
General, and as an effect thereof, is clear from the documents themsel v es .
The Secretary of War pointed out that the Judge Advocate General had limite d
his concurrence " to the technical correctness of the proceedings," and that, i n
a subsequent memorandum, he had called the attention of the Chief of Staff
to the other cases already referred to . The final memorandum of the Judg e
Advocate General of April 16 (Exhibit 123) is quoted and repeatedly referre d
to, and what was suggested by that officer is by the Secretary of War argue u
to the President as conclusive against 'both the justice and expediency of con -
firming the sentences.

	

-
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On May 4 the President expressed in writing (Exhibit 126) his entire agree-
ment with the Secretary of War, and made mention of the latter's " very ful l
and convincing letter," and pardoned, unconditionally, the two soldiers con-
victed of sleeping on post (Exhibits 127 and 128) and commuted the sentence s
of the two convicted of disobedience of orders to confinement for three years .
(Exhibits 129 and 130. )

In Col. Davis's testimony before the Inspector General he made the following
positive and unequivocal statement (Exhibit 20, p . 16) :

" The next time I had any conversation with either of them about this
matter was along about the 10th of April, 1918 . I was in Gen. Ansell's room
for some other purpose and he came out of Gen. Crowder's room and sat down
at his desk and said to me, in words about as follows : ` What in the hell is
the matter ivith Gen. Crowder about those death cases?' I explained to hi m
that he had Col . Clark at work reviewing these cases, and he seemed ver y
anxious to be sure of his ground before making definite recommendations, an d
that Col. Clark had come to the conclusion that the sentences ought not to b e
executed . To this Gen. Ansell replied that he did not agree with Col . Clark ;
that he thought the sentences ought to be executed, and he further state d
that Gen. Crowder had directed him to make a review of the cases himself.
Those two events stand very clear in my mind, and there is no possible con-
fusion between then. "

Col . Clark, the officer who first stated the conviction that the death sen-
tences should not be carried into effect, and who, by direction of Gen . Crowder,
expressed his views in the form of a memorandum, testified in part as follows
(Exhibit 24, pp . 7 and 8) :

" I had talked with Col . Mayes and Gen . Ansell and had taken occasion,
although the cases were not then in my hands for review, to express the settle d
conviction that it would be a great mistake and an injustice to carry thes e
sentences into effect. At that time these officers did not agree with me but
were of the opinion that the views of Gen . Pershing with respect to the pro-
priety and the expediency of carrying these sentences into effect should b e
followed. While these cases were under consideration in the office, and befor e
the records came to me from Gen . Crowder for review, as I have just stated,
I discussed them with Gen. Ansell and other officers on more than one occasion ,
and Gen . Ansell had stated to me, during those discussions, that he though t
the sentences should be carried into effect . * * *

" Some time after the records in the death cases from France came to m e
from Gen . Crowder for further study, Col . Davis informed me of a conver-
sation which he had just had ; I mean by that a conversation he had shortl y
before he spoke to inc about it . Col. Davis stated in substance that Gen .
Ansell had used some profanely forcible language in connection with these
cases. I would not undertake to give the language of the conversation bu t
my recollection of its effect or substance is that he objected to or resented
the fact that the sentences were not being promptly carried into effect in ac-
cordance with the recommendations contained in Maj . Rand's reviews, instead
of which they had been returned to me for further study and report by
Gen . Crowder . "

In this connection Col . Mayes states (Exhibit 30, p. 5) :
" Gen. Ansell was not there when those reviews carne in and I passed those

records to Gen . Crowder concurring in the reviews. The reviews, I think,
recommended the execution of the death penalty . I concurred in that view.
Then, when Gen . Ansell came back, Gen . Crowder asked him to review it.
Gen . Ansell read the reviews and did not concur. * * * Gen. Ansell an d
I were in the same office and when these cases were turned over to him t o
read, he immediately took the view that he afterwards maintained . I do not
believe that there was any change in his views . That idea may have grown
up from the fact that they were sent to Gen. Crowder by me, concurring i n
the imposition of those death sentences . Ansell and I differed on those cases
and I am sure that Ansell was not here when they were passed to Gen.
Crowder. * * * I have held to the view that where a soldier was foun d
sleeping on sentry duty in the front line he should receive the most sever e
penalty authorized for that offense, which is death unless there was some very
mitigating explanation of his conduct . I have held to this view because a
sentinel in such position holds the lives of his comrades in his hands . Havin g
stated my opinions I will say that I do not remember of Gen . Ansell ever
disagreeing from that view. His disagreement on the four cases from France
was upon the sufficiency of those cases and not upon the principle. I can not
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say that Gen . Ansell ever said anything to me about this, but it is very probable,
in fact extremely probable, that we have discussed the abstract propositio n
as I have outlined above . "

" Q. Was Gen. Ansell in the habit of expressing his views on subjects gen-
erally, freely, and forcibly?—A . He was . "

Mr. Earle L. Brown, Gen . Ansell's stenographer, testified as follows (Exhibi t
31) :

" You ask me if I can recall any discussion on the four death cases in France .
I can't recall any definite discussion . I do think, though, that when those case s
were first discussed that Gen . Ansell, before reviewing the cases at all, ha d
really expressed himself that the conviction ought to be sustained, but I kno w
that after he reviewed the cases and found the circumstances of them, o r
rather when the circumstances showed those men had, as I recall it, been ex -
posed to so much fatigue and long duty, that on that ground his opinion wa s
altered. I can't say anything definite, but that is my impression . "

The question as to whether or not, prior to April 10, 1918, Gen . Ansell enter-
tained, and on that (late affirmatively expressed, the views that the deat h
penalty in these specific cases should be executed is not definitely determine d
by the evidence .

The question of veracity raised by the conflicting testimony is, in my belief ;
apparent rather than real. Considering the length of time which has elapsed ,
the fallibility of memory, and considering the circumstances as a whole, i t
appears reasonable and is believed that, prior to April 10, no special attention
had been given to these cases by Gen . Ansell . On general principles he enter-
tained the views that any man found asleep on sentry duty in the presence o f
an active enemy should be executed. He doubtless expressed those views, an d
they were interpreted as referring to these specific cases .

So far as revealed by the evidence, Gen . Ansell made no attempt to intervie w
the Chief of Staff or the Secretary of War or the President in regard to thes e
eases . Careful search and inquiry have failed to discover evidence that hi s
memorandum was brought to the attention of the President or the Secretar y
of War by a Member of Congress . The above facts, stripped of all element s
of uncertainty, lead to the conviction that Gen . Ansell's statements, as to hi s
attitude and activities in connection with the cases above considered, are mis-
leading and widely variant from the facts .

10 . Report of Gen. Ansell on his trip ab ;ioad.—In his letter of February
17, 1919, to Representative Burnett, Gen . Ansell says (Exhibit 69, p . 5) :

"Returning from Europe in the middle of July, whither I had gone the Apri l
before for the purpose of studying the military administration of our allies,
I filed with the Judge Advocate General a report which among other things ,
treated especially of the administration of military justice in France, Italy,
and England. and which indicated those elements of their systems which I be-
lieved to be better than our own, and suggested our own weaknesses . This re-
port never reached the Secretary of War . "

On April 17, 1918 . Gen . Ansell was directed to proceed not later than Apri l
20 to France and such other- countries in Europe as might be necessary for the
purpose of observing the principles and practices of the war laws and adminis-
tration of the allied countries, in accordance with directions previously give n
the Judge Advocate General . He was directed to report his observations i n
writing to the Judge Advocate General of the Army . (Exhibits 134 and 131A . )

Gen . Ansell proceeded to Europe, in compliance with said orders, and hi s
report, prepared at sea, bears date of July 8, 1918 . (Exhibit 135.) He visited
the armies in the field and the capitals of France, Italy . and England . That
his studies were assiduous and thorough-going is apparent from his report . He
obtained his data first hand . To a large extent they were drawn direct fro m
the war offices of the Allies . The report is without recommendations as such .
It covers war administration generally, with particular attention to militar y
justice . The French systems are gone into in considerable detail . Those of
the British are dealt with to a lesser degree. The consideraton of the Italia n
methods is limited to those of the " Bureau of Military Justice . "

In dealing with our problems in France, Gen . Ansel] points out the difficult y
of maintaining on French soil and amid French people an army of upward o f
a million Americans under American Government . He deals at length with the
application to them, in many of their activities, of the French civil law . By
way of illustration, he cites the levying of a tax by certain municipalities upo n
the food taken into them for the use of American soldiers .

The most important feature of his report, so far as it concerns France . i s
its explanation of the very broad theory there applied of the legal liability of
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the Government to its citizens . The French theory is much more liberal tha n
ours. In France, according to Gen . Ansell, there is practically no lincit to the
extent to which the Government must answer to a citizen for loss sustained b y
him from Government activities .

He then raises the query as to whether the liability of the United States -
to French citizens, growing out of the presence of our Army, is to be determined
under French or American law, and urges that steps be taken to gather and rec-
ord the facts (contemporaneously with their occurrence), with a view t o
forehanded preparation against unjust claims, and excessive damages for jus t
ones.

The foregoing indicates, sufficiently for present purposes, the nature and
comprehensive character of the report. Notwithstanding that it is the result o f
three months' effort of a general officer, it has, thus far, served no useful pur-
pose. At least, it does not appear that it has ever received the studious atten-
tion, or any particular attention, of higher authority .

So far as the records indicate, the history of the report is as follows :
It was submitted to Gen . Crowder, according to Gen. Ansell, in July, 1918 .

Gen. Crowder's testimony concerning it is as follows (Exhibit 10, p . 11) :
" Q . Gen . Ansell states, referring to the report which he made upon his re -

turn from Europe, `This report never reached the Secretary of War .'—A . Tha t
statement, as I recollect, first came to my knowledge reading the Congressional
Record of recent date, and I think in a letter addressed by Gen . Ansell to Mr.
Burnett. I came to the office and asked for the report, as I did not remembe r
to have ever seen it . It is true that, upon his return, Gen. Ansell came to mt
office and submitted a document which contained a number of observation s
.which he had made, explaining that it was more or less a personal documen t
which he thought I would be interested in . I read it over and it is the on(
that has been used a lot in public addresses, but he never brought in his officia
report and I (lid not see any official report until I instituted this search afte ;
noticing the Congressional Record . I called upon the executive officer to gel
me the report. He brought a carbon copy . I asked him where was the origina l
He said he did not find it on file. Later he cause to me with the original an t
said it was on Gen. Ansell's desk. It was addressed to me, as I remembe r
not to the Secretary of War . I do not remember to have ever seen that repor t
and know he never personally submitted it as he did the informal report . H.
is true that up to that time it had never been forwarded to the Secretary of
War. "

The original report bears no date of receipt to indicate that it ever reache e
the files of the Judge Advocate General's Office . The carbon copy has the fol
lowing notation : " J. A. G. O. Jan . 8, 1919, 319.1 Personal Reports ." That
there was a supplemental report is established by the testimony of Mr . Brown,.
Gen . Ansell's stenographer. (Exhibit 31, p. 2.) It appears that this supple-
mental report is not of record in the Judge Advocate General's Office or else -
where .

In the absence of any specific statement from Gen. Ansell, it is difficult to
fix, definitely, the responsibility for the nonpresentation of his report to the
Secretary of War . It seems safe to say that he himself took no affirmativ e
steps to insure its transmittal to higher authority. It is also clear that Gen .
Crowder was remiss . He was Judge Advocate General, to whom the Secretary
of War directed that Gen . Ansell's report be submitted . If, as Gen . Crowder
suggests, no formal report was ever submitted to him by Gen . Ansell, that
officer should have been ordered to prepare and submit a proper report . If
the report was prepared and submitted to Gen . Crowder, it was his duty t o

i forward it to the Secretary of War, with his own appropriate comment thereon .
In whatever light the matter is viewed, responsibility rests with both Gen .
Crowder and Gen. Ansell .

11 . Amendment to 50th Article of War.—Another matter having a direc t
bearing on the administration of military justice, rather a difference of opinio n
between the War Department and the Judge Advocate General's Office tha n
between Gen . Crowder and Gen. Ansell (the former having had, so far as th e
records indicate, no connection with the subject matter), was the amendmen t
to the 50th Article of War. On July 27, 1918, Gen. Pershing cabled the Wa r
Department as follows (Exhibit 142) :

" It is highly desirable, in the interests of justice and the speedy adminis-
tration of the same, that I be authorized to commute both the sentences which
I am authorized to confirm and those which must be forwarded to the Presi-
dent for confirmation. I recommend proper legislation to that end ."
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The thought originated with Gen. Bethel, for, in writing to Gen . Crowder
under (late of June 24, 1918 (Exhibit 143), he concluded by saying that ther e
have been a number of death sentences recently requiring the confirmation o f
the President, but the cases were not of such a character as to justify execu-
tion of the sentences . In view of the time necessary for the cases to reach
Washington they were sent back to the courts for imposition of a milder sen-
tence. Gen. Bethel stated that it would greatly facilitate the administratio n
of military justice if Gen . Pershing had the power to commute death sentences ,
not only in the cases where he had authority to confirm them, but also i n
these cases requiring the President's confirmation. He stated that Army com-
manders in the field should also have the power to commute sentences of dis-
missal of an officer .

A copy of Gen. Pershing's cablegram was referred to the Acting Judge
Advocate General for recommendation. Gen. Ansell expressed his views in a
memorandum bearing date of September 5, 1918 . (Exhibit 144 .) He opposed
the suggested amendment, saying in part :

" Commutation, unlike mitigation and remission, * * * is a pardon
granted on a condition subsequent that the offender undergo a punishment
of a different nature . As such it involves the pardoning power of the Presi-
dent. * * *

" The existing statute * * * deals with fundamental principles which
do-not undergo modification with every 'change of circumstances ; it is old, has
stood for a long time substantially unmodified, and in the absence of a con-
siderable showing of its lack of wisdom or workability, is entitled to defer-
ence * s * . It should be changed * * * only upon thorough considera-
tion and in the light of conclusive ex perience. * * *

" The power here sought concededly involves and derogates from the powe r
established solely in the Commander in Chief of the Army . * * * Inasmuch
as I have no evidence of the necessity or advisability for such enlercemert o f
the powers of the commanding general in question, and because of the othe r
considerations heretofore mentioned, for the present at least, I can not concu r
in the request. "

He concluded the memorandum by remarking that, while he was not called
upon to draft the proposed legislation, he would take the liberty to sugges t
the advisability of so drafting it as to confer this power upon such command-
ing generals in the field as the President might himself designate .

The papers were forwarded to the War College, and, on September 19, 1918 ,
Col . E. G. Davis, formerly Chief of the Military Justice Division of the Judge
Advocate General's Office, prepared a memorandum (Exhibit 145) expressin g
the opinion that no sound reason could be advanced why an officer, who was
given power to approve and carry into effect a sentence of death or of dis-
missal of an officer without reference to higher authority, should not be give n
the lesser power of commuting such a sentence to one of lower degree, nor
could any good reason be assigned why he should not directly exercise the
power of mitigation without reference to the President, in those cases requirin g
the tatter's confirmation . He invited attention to the fact that the fiftiet h
article of war speaks of the "mitigation" or "remission " of sentences o f
death or of dismissal of officers, and stated that, as mitigation of either o f
these sentences requires a substitution of some other and distinct form o f
punishment, mitigation in such a case becomes the " commutation " discussed
in the opinion of the Judge Advocate General.

The Director, War Plans Division, in forwarding the papers to the Wa r
Department (Exhibit 145), stated that his division was of the opinion that th e
recommendations of Gen . Pershing could be complied with and that the incon-
sistencies in the present Articles of War could be remedied by amending th e
fiftieth article. The proposed change in the fiftieth article of war was se t
forth, the substance of which is found in the following paragraph of th e
amended article :

" When empowered by the President so to do, the commanding general o f
the Army in the field or the commanding general of the territorial departmen t
or division, may mitigate or remit, and order executed as mitigated or re-
mitted, any sentence which, under these articles, requires the confirmation o f
the President, before the same may be executed . "

It will be observed that, although Gen . Ansell opposed the amendment, hi s
suggestion that, if it were to become a law, the conferring of power not onl y
upon the commanding general American Expeditionary Forces, but upon suc h
other generals in the field as the President might himself designate, wa s
adopted . On September 19 (Exhibit 146) the Acting Secretary of War trans-
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mitted the draft of the bill to Congress and the same became a law on Feb-
ruary 28, 1919. (Exhibit 147 . )

12. Establishment of clemency board .—In his letter of March 8, 1919, to the
Secretary of War, Gen . Crowder states (Exhibit 136, p . 6) :

" As you were aware, shortly after my resumption of full charge of the office
of the Judge Advocate General, I recommended the convening of a board of
clemency to undertake with the greatest expedition the adjustment of war -
time punishments to peace-time standards . "

The facts are these :
On January 11, 1919, by a memorandum (Exhibit 138) to the Secretary o f

War, Gen . Ansell invited his attention to eight cases, seven from Camp Di x
and one from Camp Grant, wherein grossly excessive penalities had been im-
posed . No additional machinery was suggested for the reviewing and correc-
tion of excessive sentences. The memorandum is without recommendation .
The introductory paragraph concluded, however, with the statement that ,
while he was inviting the attention of convening authorities to the grea t
severity of the punishment in those cases in which the punishment appeared to
be so disproportionate to the offense as to shock the conscience, yet he did no t
regard that such an administrative course taken in specific instances was
sufficient to achieve and establish military justice . He concluded his memo-
randum as follows :

"Again I have to advise you that these are not. in my judgment, isolated
examples but are evidence of more general deficiencies in the administratio n
of military justice which I have observed ; at least, I believe I have observed,
during this war . "

Gen . Ansell's memorandum of January 11, 1919, was, by the Secretary o f
War, transmitted to Gen . Crowder on January 13, accompanied by a lette r
wherein it was stated (Exhibit 139) :

" It would seem entirely clear that there ought to be some general plan for
reviewing and modifying sentences of the kind illustrated by him (Gen . Ansell )
which have been imposed during the war, and are characterized by severit y
which would not be the case in time of peace . "

This suggestion of the Secretary of War was the first one looking toward
action concerning cases already finally passed upon, and must, therefore, b e
accepted as having initiated the Clemency Board as it is now functioning .

Acting upon the suggestion of the Secretary of War, Gen. Crowder, on Janu-
ary 28, published an office memorandum (Exhibit 141) . He referred first to
the instructions which had been proposed by him and which were publishe d
on January 22 (Exhibit 140), the effect of which was to put into operation th e
Executive order of December 15, 1915, establishing maxima for sentences o f
courts-martial. He then proceeded with the language establishing the Boar d
of Clemency . That action was expressly stated to be in compliance " wit h
the directions of the Secretary of War for a review of sentences imposed fo r
offenses committed during the war period, with a view not only to equalizin g
punishment, but to adjust that punishment to present disciplinary require-
ments." The purpose of the board was thus expressed :

"To undertake the work outlined by the Secretary of War and the sub -
mission of recommendations for clemency in order to accomplish the equali-
zation of punishments and the adjustment of penalties to the present dis-
ciplinary requirements desired by him."

Gen . Ansell does not claim that he originated the idea, but that the basis fo r
the plan was his memorandum, dated January 11, 1919. That is true. The
Secretary of War, however, himself made the initial suggestion, and the yrde r
creating the board followed the lines laid down by him .

II. THE ADMINISTRATION OF MILITARY JUSTICE AND THE MACHINERY ORGANIZED I N
THE JUDGE AD\ OCATE GENERAL ' S OFFICE TO FURTHER THE SAME .

A study has been made of the functioning of the Judge Advocate General ' s
Department during the present war. The machinery provided in the office of
the Judge Adocate General in Washington for the review of general court -
martial cases forwarded there by law was examined . Fifteen hundred record s
of trial were scrutinized, not with an idea of reviewing the evidence—a functio n
not pertaining to this office—but for the purpose of regarding the compositio n
of the court, the kind of counsel provided the accused, the exercise of the righ t
of challenge, the pleas, findings, and sentences, the action of the various review-
ing authorities, and, finally, the action of the Judge Advocate General and the
Secretary of War. The time required for the records of trial after final actio n
by the reviewing authority to reach the office of the Judge Advocate General
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was recorded in each case. Three different periods were chosen and 500 suc-
cessive cases were selected from each period . These cases represented nin e
departments, including Panama . Hawaii, and the Philippine Islands ; 38 divi-
sions, some in the United States and others in France ; and also 2 disciplinar y
barracks and 15 other miscellaneous general court-martial jurisdctions. It is
believed that these are representative of the twenty thousand-odd cases trie d
during the war.

An effort has been made to ascertain the cause of recent criticism, some of it
unquestionably just, as will hereinafter be indicated, of the s ;( stem of militar y
jurisprudence, which has existed for more than a century. Our military code
enacted by Congress it . the early Revolutionary days came to us almost intac t
from the British articles of war, and although restated in the Revised Statute s
of 1874, when certain amendments and additions enacted during the Seminol e
War, the War of 1812, and the Civil War were incorporated, underwent n o
substantial change until 1916, when, after the unsuccessful attempts of the
present Judge Advocate General, covering a period of live years, to bring about
a recodification, Congress finally reenacted the American articles into their
present form. Before the war an Executive order prescribed the peace-tim e
limits of punishment which could be imposed by court-martial, and, in addition ,
an intimate knowledge of military law was a prerequisite to graduation fro m
the Military Academy and to advancement through the lower commissione d
grades in the Army. With these two safeguards, the legal rights of th e
accused were protected, and he received substantial justice . If fault was foun d
with the present system, certainly no criticism was offered. With the raisin g
over night of an army of several million men, the drawing of officers fro m
every walk of life, their training undertaken in three months, their knowledg e
of military law based upon a hasty perusal of the Manual for Courts-Martial ,
with all Regular officers promoted to the field grades, and the courts compose d
entirely or preponderantly of captains or lieutenants, with these same officer s
acting as judge advocates and counsel for the defense, and especially with th e
Presidential check on limits of punishment removed, it is not surprising tha t
if the system was subject to abuses the latter should at this time becom e
apparent. To what extent these abuses existed and to what extent higher
authority failed to cheek or eradicate them has been made the subject of specia l
inquiry. The trial of the accused, from the preferring of charges until final !
action on his case, will therefore be considered in light of the facts develope d
by this investigation .

	

-

	

i
The accused can be tried only on charges preferred by a commissione d

officer . These charges are referred to the officer exercising summary court -
martial jurisdiction, usually the regimental or, in a small command, the post -
or camp commander, who is required by paragraph 76, Manual for Courts-
Martial, either to investigate them himself or refer them to a disintereste d
officer for that purpose. This officer is usually one of experience, who, afte r
an examination of the witnesses, including the accused, if the latter waive s
his constitutional right to refuse to testify, states whether in his opinion ther e
is sufficient evidence to warrant the reference of the ease for trial . The com-
manding officer, in forwarding a case to the reviewing authority, must for -
ward the statement of testimony and report as follows : (a) The name o f
the officer who investigated the charges ; (b) the opinion of both such officer
and himself as to whether the several charges can be sustained ; (c) the sub -
stance of such material statement, if any, as the accused may have voluntarily
made in connection with the case during the investigation thereof ; (d) a su m
mad', of the extenuating circumstances, if any, connected with the case ; (e )
his recommendation of action to be taken .

Criticism has been offered that charges are not thoroughly investigated prio r
to their being forwarded to the convening authority . The critics certainly
an have no direct knowledge of this fact, except such as may be gained fro m

an examination of the results of courts-martial . The records of the 1 .500
cases examined, of which 82 were those of officers and 1,418 were those o f
enlisted men, indicate 164 acquittals . Of the 82 officers tried, 14 (17+ per cent) -
were acquitted. Of the 1,418 cases of enlisted men tried, 151 (10+ per cent )
were acquitted. These percentages are not so large as to form a basis fo r
general criticism. As hereinafter shown, abuse has existed in isolated cases ,
clue to failure on the part of the responsible officers to carry out the plai n
provisions of the Manual for Courts-Martial .
- The charges . upon reaching the convening authority, are referred to th e
staff judge advocate, whose duty it is to determine if the facts presented
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warrant reference of the case for trial. It is safe to say that it very rarely
happens, if ever, that the convening authority sees or examines the charges
before their reference for trial . The staff judge advocate is a lawyer, of no t
less than the rank of major, carefully selected by the Judge Advocate General
of the Army for the very duty of impartially examining the evidence to de-
termine if a prima-facie case has been presented. Many of these officers hav e
had years of experience at the bar in civil practice . The charges, if warrant-
ing trial by general court-martial, are forwarded directly to the trial judge
advocate. This is usually an officer of the line not above the grade of
captain . He is supposed to be the legal adviser to the court and to safe-
guard the rights of the accused . Before the war, there were but few officers
who were not competent, as a result of their education in military law, to
perform this important duty . Since the war, unless the trial judge advocate
was a lawyer in civil practice, he was manifestly unfit to undertake this duty .
It was practically impossible for any captain or lieutenant to acquire, in the
short time at his disposal, sufficient knowledge of military law to act in an y
legal capacity.

The 1,500 cases examined indicate that the following officers acted as tria l
judge advocate :

Officers '
trials .

Trio Is o f
enlisted

men.

Colane's	 2
M la's	 :	 18

	

7 1
Capt ins	 36

	

51 8
First tie aten nts	 18

	

522
Secon ilieatenants	 10

	

245

The following acted as assistant trial judge advocate :

Officers '
trials .

Tri ; is of
en iste d

mcn .

Cant ins	 9

	

24
Fi stle at°n n's	 13

	

177
Seen 1lieatenAnts 	 11

	

312

The accused is very rarely without a commissioned officer as counsel . He i s
supplied one, unless he states to the court that he does not desire counsel .
The record must affirmatively show that he was offered counsel and declined .
Counsel for the accused is not a detail sought by officers, is not a pleasant
duty, and is usually performed by roster . It is believed that, as a rule, the
officers detailed serve the accused to the best of their ability, but their inca-
pacity, since the outbreak of the war, judging by their rank, has been apparent ,
except in those cases where the counsel assigned was a lawyer in civil practic e
prior to his entrance into the Army. The cases examined by this office reveal
the fact that the following officers have served as counsel :

Officers'
trials .

Trials of
enliste d

men .

M sjars	 22

	

48
Caot ins	 20

	

232
First lieuten nts 	 17

	

345
Sea n i ieuten nts 	 10

	

433
Lieuten nts (grade not stated)	 6

	

214
Ch nl ins	 1

	

33
Enistel men	 3
Ci iti.-ns	 2

	

1 1
None	 4

	

99



ESTABLISHMENT OF MILITARY JUSTICE .

	

'753

In addition to the foregoing there were 29 assistant counsel, of whom 8
were civilians .

What has been said of judge advocate and counsel applies equally to members
of the court, except that it is an exceptional case where at least one membe r
of the court is not of field rank . Four important cases, Nos. 110751-2-3-4,
arising in France, have been the subject of considerable comment in the hall s
of Congress and in the press. Two soldiers found guilty of disobedience o f
orders and two of sleeping on post were sentenced to be shot . The sentence s
of the first two were commuted by the President and the latter two were par-
doned. The two soldiers tried for disobedience of orders were permitted t o
plead guilty . The composition of the court in the first two cases, with the
qualifications of the officers to act as members of the court and judge advocate ,
was as follows (Exhibit 132) :

Members of the court.—Colonel, 21 years' commissioned service, Regula r
Army ; first lieutenant, appointed from ranks, Regular Army, graduate of Mary -
land Agricultural School, civil engineer ; first lieutenant, appointed from ranks ,
Regular Army, high-school education, shipping clerk, salesman, farmer ; first
lieutenant, graduate of University of Vermont ; first lieutenant, Fecord not
obtainable .

Judge advocate.—First lieutenant, attorney at law, graduate of law school .
Assistant judge advocate.—Second lieutenant, newspaper reporter, no legal

education .
In the other two cases in addition to the foregoing the following officers als o

sat : Lieutenant colonel, graduate of West Point, 12 years' commissioned serv-
ice ; major, formerly quartermaster sergeant, high-school education ; first lieu-
tenant, graduate of Harvard University and Massachusetts Institute of Tech-
nology .

The counsel were, in grade and ability, as follows : Case No . 1, second lieu-
tenant, no professional, legal, or business training ; case No . 2, second lieuten-
ant, no professional, legal, or business training ; case No . 3, second lieutenant ,
chemist, high-school education ; case No. 4, second lieutenant, graduate of
University of Maine, no legal education.

The cases were summed up by counsel as follows : Case No . 1, no summing up ;
case No. 2, no summing up, soldier's statement two lines ; case No. 3, counsel's
address six lines ; case No . 4, counsel's address eight lines.

Had the same careful review, which was submitted for the consideration o f
the President, been presented to the court, it is safe to assume that the find-
ings and sentences would have been other than as given . It is hard to believ e
that the soldiers had a fighting chance for their lives. These cases, however,
were exceptional.

he actual composition of the courts-martial, after the right of challenge
had been exercised, was, for the trial of the 1,500 cases under consideration, as
follows :

Officers' trials . Trials of enliste d
men .

Number . I Per cent . Number . Per cent.

Brigadierlene-als	 14

	

1 .8

	

18

	

0 . 1
Colonels	 105

	

13.5

	

201

	

1 . 6
Lie ;'tenant colonels 	 113

	

14.6

	

472

	

3 . 8
Majo•s	 :	 232

	

29.9

	

1,637

	

13 . 0
Ca)tains	 262

	

33.8

	

4,4f5

	

35 . 6
Firstlie 'tenants	 42

	

5.4

	

3,731

	

29 . 7
Second lieltenants	 8

	

1 .0

	

2,027

	

16 . 2

For the trial of enlisted men, 81.5 per cent of the officers composing the
courts consisted of captains and lieutenants, and, inasmuch as only 73 officer s
of the grade of major or above served as trial judge advocates in the 1,50 0
Rases under examination, it is apparent that the trials of enlisted men were
largely in the hands of junior officers and, in a great majority of cases, thos e
with little knowledge of military law. On numerous occasions, the court
was composed exclusively of lieutenants . In many instances, however, the
original detail contained officers of higher rank, but they did not sit a s
members of the court by reason of absence or challenge . On the other hand,

132265—19—PT 7—4
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there were times when the court was made up of field officers in its entirety.
One court contained two colonels, five lieutenant colonels and six majors. The
unavailability for detail for courts-martial duty of more officers of exper-
ience has been advanced in many instances where the court has been com-
posed almost entirely of lieutenants . While it would be impossible, eve n
were it thought advisable to do so, to detail a court such as the one las t
mentioned, except in a large command, nevertheless the right of an accused
certainly should not be prejudiced by failure to provide a competent tribunal
for the consideration of his case. For the trial of officers, only 40 .2 per cen t
of the composition of the court was below field rank. This is accounted fo r
by the fact that, where the accused is an officer, the court is invariably com-
posed of officers senior to him in rank .

The right of challenge was exercised 257 times, and in only 26 instance s
did the court fail to sustain the objections . Frequently officers arose in court
and stated their own disqualifications to sit, although this fact was unknown t o
the accused: The Judge Advocate also from time to time challenged for caus e
in behalf pf the accused, the latter being unaware of the disqualifications .

The following table will indicate the pleas and findings in the 1,500 cases
referred for trial :

Officers' trials . Trials of enlisted
men .

Pleas . Findings. Pleas. Findings.

Guilty	 26

	

117

	

784

	

1,769
Net guilty	 165

	

69

	

1,579

	

488
Guilty minor included o'Menses 	 5

	

220

	

328

It is interesting to note that the court returned a finding of guilty to 1,76 9
specifications, and that the accused pleaded guilty in 784 of them, which is
nearly half. In serious cases the court called for the evidence in spite of
the accused ' s plea of guilty. In 15 instances the court returned a finding o f
not guilty, although the accused pleaded guilty to the offense charged . The
accused was found not guilty to 488 specifications, and in 326 instances th e
court returned a finding of guilty of an offense of a similar nature to, bu t
less serious than, the one charged. Certainly the charge can not be mad e
that the courts do not give careful consideration to questions of fact, eve n
though they are subject to the criticism as above stated, that they are in man y
instances incompetent to pass upon questions of law.

Two officers and 480 enlisted men were charged with desertion . Of these
201 enlisted men were found guilty, 15 enlisted men not guilty, and tw o
officers and 264 enlisted men guilty of absence without leave .

The periods of confinement awarded by courts and approved by reviewin g
authorities were as follows :

Approved
Awarded by re-

by courts . viewing
authority

No con9nement	 69	
0 -3 months	 202

	

210 '
3 monthsto 6 months 	 285

	

343
8 months to 1 year	 158

	

132
1 year to 2 years	 144

	

10 0
2 years to 3 years	 108

	

8 8
3 years to 5 vears	 166

	

12 0
5 years to 10 vears	 108

	

75
10 years to 15 vears	 19

	

1 1
15 vearsto 20 years	 18

	

7
20 vearsto 25 years	 10

	

7
Over 25 yea's	 14

	

8
Number of cas es whe rein total con9nement was remitted 	 59
Number of°a'es wherein total con9nement was suspended 	 16
Number of cases wherein total confinement was set aside	 58
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It will be observed from the above table that, in some instances, the figures

in column two exceed those in column one . This is especially true with ref-
erence to the lighter sentences, and is explained by the fact that many heav y
sentences were reduced by the reviewing authorities to less severe ones . In
practically all cases where confinement was of long duration, dishonorabl e
discharge was imposed . The holding of a soldier to a long period of confine-
ment with an organization without separating him from the service is not
in the best interests of discipline and has seldom been resorted to in the Army.
An examination of the 1,500 cases indicates that dishonorable discharge wa s
imposed, executed, suspended, remitted, or set aside by the reviewing author-
ities as follows :
Imposed by court	 651_____________________________________________________ _
Executed	 24 8
Suspended	 246
Remitted	 12 6
Set aside	 31

The establishment of disciplinary barracks, to which soldiers found guilty
of military offenses, as distinct from common-law felonies, are sent, has mad e
it possible for many young men with elements of military service to wir e
their way back to the colors with an ultimate honorable discharge . To accom-
plish this, the original dishonorable discharge is suspended until the expira-
tion of the soldier's confinement . Many soldiers, with sentences carrying
long periods of confinement, are thus enabled to be restored to duty after serv-
ing but a few months at the disciplinary barracks . (Exhibits 148 and 149 . )

In 105 cases the reviewing authority returned the records to the court for
reconsideration because of failure to return findings of guilty, for the imposi-
tion of a heavier sentence than that awarded, or for addition to the sentenc e
of a dishonorable discharge or forfeitures. Of these cases the court in 2T
instances adhered to its original findings . In 7 cases it changed the finding
of not guilty to guilty, and in 71 cases returned a heavier sentence . In case
No. 108614 the reviewing aut hority, after the court bad imposed a sentenc e
of four months ' confinement with forfeitures, returned the case for reconsidera-
tion, suggesting a specific sentence of dishonorable discharge and two years '
confinement. The court declined to change its sentence. In case No. 11109 4
the court imposed a sentence of three months' confinement and forfeiture o f
two-thirds pay for one month. The record was returned by the reviewin g
authority for reconsideration of this sentence, but the court adhered to the one -
originally imposed. Again the case was returned, and the court, this time
stating that it considered the opinion of the reviewing authority controlling ,
reconsidered its sentence and awarded confinement for two years, with for-
feiture of one-half pay for like period . The court was reconvened a third time ,
and the court informed that it had failed to impose a dishonorable discharge .
Upon its third meeting, in revision proceedings, a dishonorable discharge wa s
awarded, including total forfeitures and confinement for two years . The con-
vening authority, upon the unanimous recommendation of the court for clem-
ency, mitigated the sentence to six months' confinement at hard labor and for-
feiture of two-thirds pay per month for a like period . More pernicious prac-
tices than these can not be imagined . Such instances have brought the court-
martial system into disrepute.

Although in 668 cases of the 1,371 cases resulting in conviction, the review-
ing authorities reduced the sentences imposed by the court, a striking exampl e
wherein the exercise of this power by the reviewing authority would have
failed to do full justice to the accused was case No . 108540 . The court imposed
a sentence of dishonorable discharge and five years' confinement . The record
was returned with the statement that, while the department commande r
did not wish it to be understood that he was enjoining particular action o r
desiring the court to substitute his opinion for its judgment, nevertheless h e
was convinced that there was insufficient evidence of record to warrant con-
viction and he was affording an opportunity to the court to reconsider it s
former findings and sentence before final action was taken . The court ac-
quitted the accused. While the department commander could have disapprove d
the findings and sentence, nevertheless the stigma of conviction would have at-
tached to the soldier. By the action of the reviewing authority and the sub-
sequent action of the court the soldier was honorably acquitted . While ease s
of the latter class were less frequent than those of the former, they all indicate-



756

	

ESTABLISHMENT OF MILITARY JUSTICE.

the extremes to which the practice of returning records for reconsideration ha s
been exercised.

Criticism has been offered that the department or division judge advocate.
After recommending reference of the charges for trial, acts as trial judge advo -
cate, then returns to headquarters and prepares a review of the case for the
'department or division commander. Such instances were exceedingly rare i n
the cases under examination. This practice, however, has existed . Case No.
114492, wherein the assistant division judge advocate acted as trial judge advo-
cate, resulted in acquittal . A review of the proceedings was prepared for th e
division commander by this same judge advocate, wherein it was set forth that
four of the specifications had been proven. Thereupon the case was referred
back by the division commander to this self-same officer by indorsement, i n
practically- the same language as was found in the review, with instruction s
that the court be reconvened for reconsideration of its findings . The court met
in revision and adhered to its former finding of acquittal . A subsequent review
was prepared by the assistant judge advocate (trial judge advocate), wherein
lie stated in writing to the division commander that the court erred in adher-
ing to its original findings, and recommended that they be disapproved, whic h
was done by the division commander in his final action on the case, adding tha t
the findings of not guilty by the court on the four specifications in question
were without justification.

An other instance in this same division, ca g e No. 114485, resulted in precisely
the same action, except that in this case the division commander approve d
the acquittal after the court had declined upon proceedings in revision to chang e
its original findings.

This unfortunate procedure can not be defended from any standpoint and cer-
tainly calls for the adoption of such measures as will prevent the possibility o f
Its recurrence.

It failure to do justice has occurred in the trial court or at the hands of th e
reviewing authority, it is to appellate power that the soldier must look fo r
relief. What relief on appeal exists and the measure in which it has bee n
exercised has been especially examined into . Appellate review is especially
necessary during war, when great latitude is granted courts-martial and review-
ing authorities in adjudging sentences by the automatic removal of the presi-
dential order prescribing limits of punishment, and, moreover, the power o f
execution of death sentences, lodged by law exclusively in the President in tim e
of peace, is extended by the 48th Article of War, in cases of persons convicted
in time of war of murder, rape, mutiny, desertion, or as spies, to the command-
ing general of the army in the field or to the commanding general of the ter-
ritorial department or division, who confirms the sentence . Prior to the war,
All cases of general court-martial arriving in the office of the Judge Advocat e
General (and every case must be sent there after final action by the reviewin g
authority) were carefully examined by a commissioned Judge Advocate for
jurisdictional errors (which, if existent at the time, caused the proceeding s
to be set aside by the Secretary of 'War), and for errors of law prejudicial to
the rights of the accused . In cases of excessive sentences, or where mitigatin g
circumstances appeared within or outside of the record, recommendation wa s
made to the Secretary of War to exercise the power of clemency by remission o r
mitigation of the sentences . After entrance into the war, and coincident wit h
the raising of the large Army under the draft, errors of law in court-martia l
proceedings became more frequent, due to the causes heretofore related . The
correction of the same by the pardoning or clemency power naturally fails t o
remove the stigma of conviction . The Acting Judge Advocate General, believing
that the power to reverse, modify, and set aside was lodged in the Judge Advo-
cate General by section 1199, Revised Statutes, exercised the same on Octobe r
30, 1917, by setting aside the judgments of conviction and the sentences in th e
cases of the Texas mutineers, on account of prejudicial error due to failure t o
substantiate, by the evidence of record, the offenses charged . This same power
was exercised in several other contemporaneous cases . The Secretary of War
held that such power was not to be found in section 1199, Revised Statutes, and
prepared a draft of amendment to that section providing for the lodging of the
power in the President, and sent a copy of the drafted amendment, on January
19, 1918, to the Military Affairs Committees of the House and Senate, recom-
mending its enactment into legislation . It failed to become a law.

An examination of numerous memoranda bearing the signature of the Actin g
Judge Advocate General reveals the fact that recommendation was frequently
made to the War Department to declare findings null and void . In case No.
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107250 the accused challenged one member of the court and the record failed '
to indicate if he objected to being tried by any other member . The Acting .
Judge Advocate General recommended " that the findings and sentence in this
ease be declared void and of . no force or effect and that the accused be released
from confinement and restored to duty ." In case No. 107490 the same recomr
mendation was made, where the court erroneously found a soldier guilty of a
lesser included offense, one for which he was not tried, it being held that suc h
irregularity was fatal to the validity of the proceedings of the court . In case
No. 107828 the Acting Judge Advocate General recommended that the finding s
and sentence of the court be declared null and void, where the accused pleade d
guilty and was so found to a specification which did not state a military offense ..
In case No. 107814 the Acting Judge Advocate General recommended that th e
sentence be set aside and the accused restored to duty, where in its findings th e
court eliminated certain words in a specification to such an extent that no
offense, civil or military, was stated. In case No. 107800 the president of th e
court made no explanation to the accused as to the effect of his plea of guilt y
nor advised him of the maximum punishment imposable by the court as re-
quired by paragraph 154, Manual for Courts-Martial . The Acting Judge Advo-
cate General held that the requirements of this paragraph can not be ignore d
without prejudice to the fundamental rights of the accused . It was recom-
mended accordingly that the findings and sentence in the case be declared in -
valid and the accused released from confinement and restored to duty. To
cite other cases would only encumber the record . It should be stated, however,
that all of the above recommendations were approved by the Secretary of War.

Another serious matter arose which caused anxiety in the War Department .
About the middle of December, 1917, the public press announced the executio n
of 13 negro soldiers in the Southern Department for murder and • mutiny .
Their execution occurred within 48 hours after the approval and confirmation
by the department commander of their sentences. There was no opportunity
for appeal in these cases. This action was denied the accused by their sum-
mary execution . The entire action was regular and lawful . No error was later
found in the records of trial. The possibilities of injustice, incapable of fu-
ture correction, were, however, so exemplified in these cases that G . O. No,
169, War Department, 1917, were issued on December 29, 1917, providin g
that, after the commanding general of a territorial deportment or division con -
firms a sentence of death, the execution of such sentence shall be deferred '
until the record of trial has been received and reviewed in the office of the
Judge Advocate General and the reviewing authority informed by the Judge -
Advocate General that such review has been made and that there is no lega l
objection to carrying the sentence into execution . Thus the principle of auto-
matic appeal was established, and henceforth all death sentences were staye d
until careful review could be had of the records of trial in the office of th e
Judge Advocate General . About this same time hundreds of cases were reach-
ing the War Department wherein sentences of dishonorable discharge wer e

' being imposed with short periods of confinement for comparatively trivia l
offenses, indicating that a large percentage of the men could be sufficientl y
disciplined and punished within their organizations during training for active
military service without branding the soldier with the stigma of dishonorable
discharge and imprisonment and without denying the Government the use o f
the man power which was so obviously necessary. Therefore, on December 22 ,
1917, confidential instructions were issued to all general court-martial juris -
dictions providing that close scrutiny in all cases be exercised in order that n o
sentence of dishonorable discharge should be approved where the offender ha d
capacity for military service and where other appropriate form of punishment
was sufficient to meet the requirements of the case ; and, further, that dishon-
orable discharge should be imposed only in those cases where the nature of th e
offenses demanded a long term of confinement in the penitentiary or in the dis-
ciplinary barracks and that where dishonorable discharge was not accom-
panied by a long period of confinement it should be suspended or remitted .
(Exhibit 68 . 1

At the same time, additional measures were being considered in the Office o f
the Judge Advocate General for safeguarding the rights of the accused, an d
on January IT, 1918, General Orders, No . 7, were issued, directing that not
only the execution of all sentences of death, as provided in General Orders ,
No. 169, 1917, but also all sentences of dismissal and dishonorable discharge
be stayed until the records of trial could be reviewed in the office of the Judge
Advocate General and their legality there determined. In the event that the
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record was not sufficient to sustain the findings and sentence of the court, pro -
vision was made to return the same to the reviewing authority with a clear
statement of the error, omission, or defect which was found . If such error ,
omission, or defect admitted of correction, the reviewing authority was to b e
advised to reconvene the court for such correction, otherwise he was to be ad -

. vised of the action proper for him to take by way of approval or disapprova l
of the findings or sentence of the court, remission of the sentence in whole or
in part, retrial of the case, or such other action as might be appropriate in th e
premises . Provision was made that any delay in the execution of any sentence ,
by reason of the foregoing, should be credited upon the term of confinement o r
imprisonment imposed . A branch office of the Judge Advocate General was
established in France to consider those cases arising in the American Expe-
ditionary Forces. The order became effective on February 1 . The action of the
Judge Advocate General was purely one of recommendation. There was no
power to compel the reviewing authorities to follow his advice. Since February
1, 1918, the date when General Orders, No . 7, became effective, 212 eases have
been referred back to the reviewing authorities under the provisions of thos e
orders . The records indicate that there were only seven instances where the
recommendations of the Judge Advocate General were not entirely followe d
(Exhibit 71) . In two of three cases tried in the United States his recommenda-
tions were followed in part . In the third case they were disregarded in thei r
entirety. In one of four cases tried in France the recommendations of th e
Acting Judge Advocate General were followed in part and in the other thre e
absolutely disregarded. One case in the American Expeditionary Forces, No .
118312, where the reviewing authority flatly refused to take the action recom-
mended by the Acting Judge Advocate General of the American Expeditionary
Forces was made the basis of a letter from that official on July 11, 1918, stating
that' if the reviewing authorities are to he free to disregard the advice of hi s
office with respect to the legality of findings and sentences, he was unable t o
see how the provisions and purposes of General Orders, No . 7, were to be ac-
complished . Accordingly, on September 11, 1918, the War Department amended
General Orders, No . 7, by providing that in the American Expeditionary Forces
all sentences of courts-martial or any parts thereof found by the Acting Judge
Advocate General to be illegal, defective, or void shall be disapproved, modified,
or set aside in accordance with the recommendations of that officer . This order
has recently been revoked as being contrary to the decision of the Secretar y
of War, that the power to reverse, modify, or set aside sentences does not res t
with the Judge Advocate General .

During the period February 1 to April 15, 1918, the Judge Advocate Genera l
not only recommended to reviewing authorities that corrective action should b e
taken where illegality appeared in the proceeedings, but brought to thei r
attention, with a view to mitigation, sentences which were unduly severe .

From April until July it appears that cases Were returned only for illegality ,
but that subsequently the matter of unduly severe sentences again was mad e
the basis for recomniendation to the reviewing authorities that the power o f
mitigation and remission be exercised .

The 1,500 cases selected for examination were chosen as follows : Five
hundred immediately prior to the publication of General Orders, No . 7, 500
after the provisions of General Orders, No . 7, were in full operation, and 50 0
several months later .

The table on page 755 of this report indicates the cases wherein dishonorabl e
discharge was imposed, executed, remitted, or set aside . The following table
shows the assignment of these cases to their respective periods :

Dishonorable discharge.

	

First

	

Second

	

Thir d

	

period .

	

period.

	

period.

Imposes by the court 	 230

	

188

	

233
E ec ie 1	 13l

	

84

	

3 3
Sus en a 1	 47

	

59

	

140
Remi ie 1	 39

	

41

	

46
Set asie	 13

	

4

	

1 4

The beneficial results derived from the operation of General Orders, No . 7,
are apparent . During the first period, viz, prior to the issuance of General
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Orders, No . 7, 58 per cent of the dishonorable discharges imposed by the court s
were ordered executed—43 per cent during the second period and only 14 pe r
cent during the third period . On the other hand, 20 per cent of the dishonorabl e
discharges imposed during the first period were suspended, 32 per cent durin g
the second period, and 60 per cent during the third period .

Dishonorable discharge was executed in the following cases :

First

	

Seccn3

	

Third
period, period . period.

Mur'er,att°mptei murder, manslaughter, or assault 	 11

	

1	
Bur '1 ry, robber I rcenv, forgery, emLecz .ement, or fraud	 52

	

46

	

1 8
In'ro ucng truss, immr,.lity, or moral degener ..cy	 2

	

3

	

6
Drunk n c . is~r .crly conduct	 4

	

1
Mtn in / or se ilicn	 12

	

2

	

2
De ,er icn, absent without eave, escape, or attempted to escape 	 40

	

25

	

5
Sleeping on or quitt ng post	 8	
Disobedience of orders or disrespect	 6

	

3 1

	

1

131

	

84 I

	

33

An examination of the above table will indicate that dishonorable discharge ,
{specially in the third period, could not have been suspended with due regard
for the best interests of the service .

In addition to the remission and mitigation of sentences by the convenin g
authorities upon the recommendations of the Judge Advocate General, numer-
ous recommendations were made from that office to the Secretary of War t o
exercise the presidential power of clemency, and to set aside and declare nul l
and void the proceedings in those cases where illegalities were discovered .
Of the 1,500 cases examined, 50 during the first period carrying 162 years o f
confinement were sent to the War Department with the recommendation b y
the Judge Advocate General to remit the sentences in whole or in part, wit h
the result that 84 per cent of the years of confinement were remitted . During
the second period, 33 cases with 133 years of confinement were forwarded by the
Judge Advocate General for presidential action, and, as a result of his rec-
ommendations, 91 per cent of the years of confinement were remitted . In the
third period, 39 cases with 228 years of confinement were returned to the Judge
Advocate General, approving his recommendation and diredting that 95 pe r
cent of the years of confinement be remitted. It will be recalled that, during the
first period the provisions of General Order No . 7 were not in force, and in the
second and third periods that they were in operation . Neither were the boards
of review nor the clemency board at this time in existence. Of all cases trie d
during the war, and forwarded to the War Department with specific recommen-
dations by the Judge Advocate General, either to set aside, modify, or carry into
execution the sentences imposed, in only 13 were his recommendations not fol-
lowed. In three cases the Secretary of War differed from the Judge Advocat e
General with regard to the points of law involved therein . In four cases there
was a difference of opinion as to the propriety of a commutation of sentence . In
one case, where the sentence of dismissal was recommended for confirmation ,
the President, on the recommendation of the Secretary of War, exercised the
power of remission . In five cases tried in France, the Judge Advocate Genera l
recommended confinement in the United States Disciplinary Barracks, and th e
Secretary of War directed that the sentence be served at military posts i n
France . (Exhibit 71 . )

On February 13, 1918, the Judge Advocate General, by circular letter to al l
department and division judge advocates, urged upon them the necessity of
thorough investigation of charges before reference for trial, in order that non e
might be laid which could not be substantiated by sufficient legal evidence ;
that endeavor should be made to limit the number of trials by general court-
martial, and that no case should be tried where the offense could be ade-
quately punished by a minor court or by the administrative punishments autho-
rized by law . They were further urged to guard against ordering offenders t o
trial who were lacking in mental responsibility . In all cases wherein it ap -
-peared that the accused was lacking in physical, mental, or moral equipmen t
as an efficient fighting man, it was suggested that the psychiatrist assigned to
duty with their commands be called into consultation for advice. Department
and division judge advocates were informed that it was their duty to thor-
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bughly study the records of trial, and, where it was found that the accused
had within him the elements of service, the following principles should gover n
in deciding upon the punishment to be awarded in time of war (Exhibit 74) :

I. Guardhouses are breeding places for crime . They are not designed to
foster self-respect. Men should be kept out of them in all cases except where
restraint is necessary .

II. Time spent in confinement is time lost from training. Our task is to-
turn out in the shortest possible time the greatest possible number of traine d
men .

.III. Whenever and wherever possible, men sentenced to undergo confinemen t
or hard labor should be drilled with their organizations and required to serv e
punishment when other men are resting or off duty.

Department and division judge advocates were cautioned to make ever y
possible effort to bring those offenders whom it was deemed necessary to tr y
to trial at the earliest practicable date, to the 'end that the period betwee n
arrest or confinement and the date of trial might be held down to the lowest
possible limit, and they were enjoined to expedite, in every possible way, the
preparation of the records of trial, their review of the same, the action of the
reviewing authority, and the forwarding of the records to the office of the
Judge Advocate General. So thorough were the instructions given by th e
Judge Advocate General that responsibility for failure to carry them out cer-
tainly can not be charged against the central office . That failure, in some in-
stances, to follow the plain instructions given, existed is indicated by the fac t
that, on March 22, 1918, the chief of the military justice division, Lieut . Col .
E. G. Davis, informed the Judge Advocate General that many judge advocates ,
officers of the Judge Advocate General's Department, in the field were failing .
to properly scrutinize charges referred for trial, with the result that man y
trials were being held on irregular or insufficient specifications . Too many
men were being tried by general court-martial whose cases could be properl y

I
disposed of by minor courts or by administrative punishments authorized by
the one hundred and fourth article of war. The actual trial of cases was i n
many respects poorly planned ; joint offenders were being separately charged .
and separately tried by the same court, and important cases were frequently
referred to incompetent trial judge advocates. Col. Davis further reported
as follows (Exhibit 150) :

" More important, however, is the evident failure on the part of judge ad
vocates to understand the policy of the department with reference to the con-
servation of man power . Men are still being tried and dishonorably discharge d
the service for trivial offenses, which could be otherwise adequately punished .
In many divisions there seems to be an unsympathetic use of the power to sus-
pend sentences of dishonorable discharge. It is my view that, during this
war at least, in every case where confinement is to be in a disciplinary bar-
racks the dishonorable discharge should be suspended and the officers of th e
disciplinary barracks made responsible for saying that the man should no t
ultimately be sent back to serve with the colors. "

It was recommended that the closest possible cooperation and understand-
ing exist between the office of the Judge Advocate General and its representa-
tives in the field . Col. Davis explained the necessity for unity of purpose an d
understanding between the Judge Advocate General's Office and the com-
manding officers of the disciplinary barracks on the question of restoration t o
duty, in order that as . many men as possible could be given an opportunity to ,
redeem themselves through actual service . He strongly advised that a repre-
sentative of the Judge Advocate General' s Office be .sent on a tour of inspec-
tion and instruction to the various division and department headquarters, an d
the headquarters of the several disciplinary barracks . He recommended that
no judge advocate be sent thereafter to a division or department until he ha d
received a course of training in the office of the Judge Advocate General . The
Judge Advocate General approved the recommendations of Col . Davis, and this
latter officer himself was sent on April 18, 1918, to accomplish the purpose s
above set forth .

On May 5, 1918, the commanding general American Expeditionary Forces
cabled the War Department recommending that in order that exemplary actio n
might be taken in said forces, the forty-eighth article of war be amended i n
such a manner as to authorize him to confirm all death sentences and orde r
their execution, citing the fact that full authority as to death sentences in th e
French and British Armies was vested in the military authorities . It will be
recalled that, under the forty-eighth article of war, the President alone has
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power to confirm death sentences, except in eases of murder, rape, mutiny, de-
sertion, and spying, committed in time of war, and in these eases sentences o f
death may be carried into execution by the commanding general of the arm y
in the field and by the commanding general of a territorial department or di -
vision . The Judge Advocate General advised against this action, and, on Ma y
16, 1918, recommended that the commanding general American Expeditionary
Forces be informed that the President had decided not to urge upon Congres s
any extension of the present authority of the commanding general of a n
army in the field as to such sentences . (Exhibit 151 . )

On July 9, 1918, Congress amended the fifty-second and fifty-third articles o f
. war, and thereby authorized the convening authority to suspend the execution ,
in whole or in part, of any sentence not extending to death, and to restore th e
offender to duty during such suspension. Authority was granted to remit, i n
whole or in part, a sentence, or any part thereof, which had been so suspended ,
except in eases of persons confined in the disciplinary barracks . Authority
was granted to vacate such order of suspension at any time, and order th e
execution of the sentence or the suspended part thereof, in so far as the sam e
had not been previously remitted . The same power, with respect to prisoners
in the United States Disciplinary Barracks, was lodged in the President . The
War Department thereby authorized the convening authority to exercise a
broader policy of suspending sentences and then finally remitting them, an d
means were thus provided to avoid, as far as possible, the sending of enliste d
men to penal institutions with the consequent branding of them with obloquy.

Subsequently, on July 27, 1918, the commanding general American Expedi-
tionary Forces cabled the War Department for authority to commute thos e
sentences which he was authorized to confirm, and also those which it wa s
necessary to forward to the President for confirmation . Theretofore the powe r
of commutation rested solely with the President. The commanding general wa s
of the opinion that the administration of justice would be facilitated by the !
exercise by him of said power. A number of death sentences requiring con-
firmation by the President were being imposed in the American Expeditionar y
Forces, where the offense was not of such character as to justify so severe a
penalty, but required a lesser measure of punishment . Great delay would o f
necessity be caused by transmitting the cases to Washington for presidential re -
view and action . Accordingly, the Secretary of War transmitted, on September
26, 1918, to Congress a draft of amendment to the fiftieth article of war, em -
powering the President to delegate, whenever he deemed it advisable to do so ,
the power to mitigate or remit sentences which, under the Articles of War, re-
quired his confirmation before execution, to the commanding general of the Arm y
in the field or to the commanding general of a territorial department or division .
(Exhibits 142 to 147, inclusive . )

In the early part of August, 1913, there was established in the military jus-
tice division of the Judge Advocate General 's office a board of review for ap-
pellate consideration of the most serious cases. Prior to this time if the case,
by reason of error or the seriousness of the offense, required a written review ,
the same was prepared and submitted to the chief of the military justice di -
vision . The function of the board of review, consisting of three specially se-
lected officers, was to consider the case after the first review and before i t
reached the chief of the military justice division . Due to the rapid increase
in the number of cases received in the office, a second board of review wa s
created, and an idea of the thoroughness of appellate examination of record s
can be had from the following brief outline of the functioning of the office (Ex-
hibits 109 and 154) :

The military justice division is divided into eight main sections . Four of
these sections have to do with the review of court-martial proceedings in the
first instance . As each case arrives in the office of the Judge Advocate Genera l
it is assigned, according to its nature, to an officer in the appropriate section ,
who makes a careful examination of every step in the proceedings . If the cas e
does not fall in the group of those serious ones which require a written review ,
and if the record is free from error and nothing else is discovered requirin g
appellate relief, it is initialed by the officer who examines it, and then passe s
through the chief of section to the files . If the case is one requiring it, a writ-
ten review is prepared and submitted to the chief of section, who, if he concurs ,
forwards it to the proper board of review. These two boards are sections of
the military justice division . The board of review may adopt the preliminary
review as its own, may modify or rewrite it, or may direct that it be modified

or rewritten so as to express its views. Each member of the board must concur
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in the approval of the opinion, or note his dissent before the review is trans-
mitted to the chief of the division of military justice . Any dissenting mem-
ber may indicate the reasons for his dissent, either orally or in writing, to the
chief of the division, and, when he so desires, to the Judge Advocate General .
The approved opinion must be passed upon by the chief of the military justice
division before it reaches the Judge Advocate General. In cases of death, o r
of dismissal of officers, the record is frequently examined and reviewed inde-
pendently by two sectional officers before being passed through the chief o f
section to the appropriate board of review. A more thorough system of appel-
late review would be difficult to find. Every court-martial case receives ap-
pellate review automatically, and through no initiative or act of the accused .

How carefully the interests of the accused are guarded by the review of th e
records of trial, and how thorough is the examination of the cases in the offic e
of the Judge Advocate General, is indicated in No. 107387 . In this case it wa s
discovered that, in relieving and adding members of a general court-martial
in a certain department, due to transfer from that department of officer s
destined for service abroad, one general court-martial had in its composition
at the date of trial 14 members, 1 in excess of the number allowed b y
law, although but 10 officers were actually present for duty in the depart-
ment at the time . The defect was not discovered by the court, the trial
judge advocate, the counsel for the defense, or the department judge advocate.
Although the accused was guilty of a serious offense and sentenced to dis-
honorable discharge with three years' confinement, the Judge Advocate Genera l
recommended to the Secretary of War that the findings and sentence be de-
clared null and void and that the accused be released from confinement an d
restored to duty . The recommendations of the Judge Advocate General wer e
approved .

The average time required after firal action by the reviewing authoritie s
for the cases to reach the office of the Judge Advocate General was 18 .1 days.
Cases tried in the Philippine Islands, Panama, China, and France entered
into the computation of this average. During the first period the average
time was 16 5 days. As the number of troops in France increased, the average
time required for all records to reach the Judge Advocate General's offic e
became greater . In the third period the average time was 22 .9 days. It will
be recalled, however, that, in aid of the revisory power, a branch of the Judg e
Advocate General's office was established in France by General Orders,
NJ. 7, January 17, 1918, and that the cases arising in France received thei r
first review in that office . From the foregoing it appears that no great amoun t
of time intervenes before automatic review of trials takes place, and th e
accused is not compelled to remain long in confinement pending action on his
case by the Judge Advocate General .

The clemency and restoration section considers all appeals by prisoners ,
their relatives or friends, for clemency or restoration to the colors, and pre-
pares in writing for the head of the division its recommendations upon such
appeals. Every soldier in the disciplinary barracks is entitled to apply for
clemency once every six months . His relatives and friends can apply for the
same at any time. This is in addition to the automatic appellate review abov e
referred to . The clemency and restoration section also considers recommen-
dations for clemency referred to it by officers of other sections of the military
justice division, who, in reviewing a case as to its legality, believe it to be
a proper one for the exercise of clemency .

That many cases of excessive punishments were permitted to stand, eve n
after review, in the office of the Judge Advocate General, no recommendation
for the .exercise of the power of clemency having been made, is true . The
clemency board, composed of three officers best suited to carry out its purposes ,
is actively engaged in reviewing sentences imposed for offenses committed dur-
ing the war period, with a view not only to equalizing punishments but to
adjust said punishments to present disciplinary requirements .

An examination of the sentences imposed (luring the periods from which th e
cases were selected indicates some instances wherein heavy punishments wer e
awarded . Some of these sentences were mitigated by the reviewing authorities .
Others were permitted to stand. Some were completely ' set aside. In case
No. 108973 . where the accused was found guilty of desertion, advising another
to desert, attempt to kill, and for carrying a concealed weanon, a sentenc e
of 20 years' confinement was imposed. The reviewing authority, after statin g
that the judge advocate had erroneously introduced in evidence in a capital
case testimony taken before another court-martial in a former and uncom
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pleted trial of the case, and that this action resulted in a complete miscarriag e, of justice, disapproved the sentence and restored the accused to duty . In-
strnces have been frequent where sentences of long duration have been mate-
rially reduced by the reviewing authorities. In many instances sentences o f
10 years were reduced to as low as six months . In cases Nos . 114221 and 114398 ,
sentences of 15 years, and in case No . 114364, one of 20 years, were reducedto six months . On the other hand, cases have been cited in the public press—
and there are unquestionably others which have not been published—wherei n
the sentences imposed and approved have been severe beyond all reason .
Sentences of undue length have been imposed and permitted to stand whe n
it was known that the offender would never serve more than a small fraction of d
this imprisonment . The sentences were undoubtedly given for their deterrent
effect . The offenses towering above all others wherein unusually heav y
sentences were imposed were those of desertion and absence without leave .
It is interesting to note in this connection that various expediencies wer e
resorted to in order to prevent these serious offenses, committed, many of them ,
upon the eve of departure of organizations for France . In one division, in th e
month of January alone, the number of desertions was 234. The division com-
mander was unusually successful in reducing the number of desertions in th e
succeeding months. In his report he stated as follows :

" I always approve severe sentences for desertion but reduce the severit y
when it is shown that the man voluntarily returned . These cases are pub-
lished to the command . I also make an effort to have all of these case s
published in the newspapers, so that the soldiers' relatives and friends ca n
be made to realize the seriousness of desertion in time of war . "

The following table indicates the number of cases of desertion in the period
January 1 to August 18, 1918, the date of the division commander's report :
January	 234
February	 82
March e 	 80
April	 91
May	 67
June	 46
July	 3 0
Aug. 1–18	 2 1

As a result of an investigation made by an officer of this department and
from his report, dated January 18, 1919, it appears that, from the establish-
ment of the stockade at the Port of Embarkation, Hoboken, N. J ., in April, .
1918, to November 13, 1918, two days after the signing of the armistice ,
9,280 enlisted men were confined therein . The stockade was constructed on
account of the alarming increase in the number of absences without leave .
One regiment alone departed for overseas service leaving 400 men behin d
absent without authority . One company had 25 absentees at the date of
departure. Before the establishment of the stockade, one soldier absented
himself six successive times from as many different casual organization s
bound for overseas service. This will give an idea of the difficulties under
which the War Department . was laboring, due to the frequency of soldier s
deserting their commands or absenting themselves therefrom on the eve o f
departure nverse, s .

In case No. 120910 the accused was tried (at Camp Gordon, Ga.) for twice ab-
senting himself without leave, for breaking arrest before he was set at liberty
by proper authority, all this in spite of the fact that his organization had bee n
instructed to hold itself in a constant state of readiness for overseas service .
He pleaded guilty to these offenses, and the only defense offered by him was i n
the following words :

" I just want to make a statement without being sworn . I went home for th e
purpose of seeing my father, mother, and sister . I was likely to never see them
any more. That is all, I reckon ."

He was found guilty and sentenced to dishonorable discharge, and, in addition ,
to 10 years' confinement . The convening authority approved the sentence o f
confinement but suspended the dishonorable discharge, and the soldier was sen t
to the United States Disciplinary Barracks, Fort Leavenworth, Kans . The
accused was 30 years of age. After serving five months of his confinemen t
the commandant of the United States Disciplinary Barracks recommende d
a remission of eight and one-half years of his sentence . The clemency boar d
in the office of the Judge Advocate General recommended restoration to duty .
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The Adjutant General concurred in the recommendation of the commandan t
and recommended that eight and one-half years of the sentence be remitte d
and that the matter of restoration be allowed to take its normal course . A
member of the clemency board stated, in writing, as follows :

" The man ought to be restored at once, first, because apparently he ough t
never to have been tried at all, and, secondly, because according to every con-
ception of natural justice he has long since expiated his offense . His offense
was not serious at the worst. He was absent without leave less than three
days, and the memorandum sheet shows that he broke arrest and went absen t
without leave for the purpose of telling his parents and sisters good-by . He
pleaded guilty to these offenses . He had been in the Army but one month when
he committed this delinquency. Justice requires that he be restored, and it i s
only an adherence to routine and mere formalism that suggests that he shoul d
be retained longer for the purpose of determining whether he should be restore d
or not . The whole truth of the matter is the military authorities should neve r
have put him in a position where he would have to be restored . He should
have been with the colors all the time. Administration that balks at immediate
restoration is the kind that brings military justice into disrepute . "

There is nothing in the record, except the unsworn statement of the soldier ,
to indicate that he went home to say good-by to his father, mother, and sister .
On March 4, 1919, six months after the soldier's trial, his father made affidavit
in connection with an application for restoration of his son to duty. He stated
as follows :

"Just prior to his desertion from Camp Gordon he came home, and deponen t
undertook to quiet him and explain to him the situation with reference to his
duties and the reasons why he should remain with his company, and that hi s
said son resolved firmly that he would stay with them, but in the opinion of de-
ponent as the time approached and he heard the boys talking his fear becam e
uncontrollable. He further says that the practice on the rifle range completel y
unnerved him, and his son told deponent that he just could not stand it, and hi s
mental condition was very bad."

The Secretary of War concurred in the recommendation of the clemenc y
board, and the soldier, on April 11, 1919, was restored to duty .

The treatment of military offenders at the Disciplinary Barracks is so
closely associated with the system of military justice that a brief outline of
the functioning of the Atlantic branch, based upon a report from the comman-
dant of that institution, dated April 15, 1919, will be set forth. (Exhibit 148. )

Every military prisoner, upon admission to the Disciplinary Barracks, is
' given a thorough mental and physical examination. Every possible source of
information is made use of to obtain a complete history of the offender, so that ,
at the end of a month or six weeks, a reasonably accurate estimate of the
soldier, his ability and requirements, can be arrived at. Some offenders are
mentally deficient, such as the insane, the epileptic, the feeble-minded, and thos e
addicted to drugs and alcoholics . Others show character defects, or inabilit y
to adjust themselves to any environment, as shown by truancy in school life
and lack of persistence in employment .

The treatment of the military offender in the Disciplinary Barracks has a
twofold object, first to return him to the colors a better soldier, and secondly,.
if unfitted for military service, to return him to civil life, if possible, a bette r
citizen.

Any prisoner, regardless of his offense or length of his sentence, is eligibl e
to the disciplinary battalion, if, after a thorough study of his case, he appear s
capable of being reclaimed to the military service. The battalion is remove d
from the general barracks population, and is quartered in a cantonment build-
ing. This building has neither bolts nor bars . The battalion cooks and serves
its own rations and does its own guard duty . It is under the supervision of
one commissioned and several noncommissioned officers . The discipline in th e
battalion is very strict, yet the members are given considerable liberty . If ,
after three months' intensive military training, a member of the battalion is
certified as capable of taking his place in a regular military organization, he is
recommended for restoration to the service .

The numbered men consist of those whose examinations show that the y
are not desirable for the disciplinary battalion, although some, after furthe r
observation, may prove to be so . The treatment of these men is along educa -
tional and vocational lines. Classes are conducted by experienced Y . M . C . A.
teachers .

In connection with the educational system, an honor system has been insti -
tuted among the prisoners. A recognized organization with the better element
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.of the prisoners in control, subject to the supervision of the officers, wa s
created . The lawless and antagonistic element is placed at a disadvantage.
The association has its rules and regulations and its tribunals for trial .
Privileges are the reward for good conduct and punishments are the penalt y
for misbehavior. Every new arrival is met by a member of the Honor Associa-
tion . Previously, the disgruntled and antagonistic element was the first to
approach the newcomer. Recently the honor committee notified the commandan t
that the organization was having some difficulty with its offending members ,
who preferred trial by the prison court instead of by the honor court . Recom-
mendation was made that the punishment prescribed by the former be mad e
equal in severity to that of the latter . The commandant reported as follows :

" It is possible, and has happened, that prisoners sentenced to serve upwar d
of 20 years have been restored to the colors in fewer months . In fact, it is
possible for a prisoner with a life sentence to be restored to a regular organi-
zation in five months . In the case of numbered men, recommendations for their
release have been made for various reasons—on account of youth, mental in-
feriority, inadequate personality, nervous instability, and the financial condi-
tion of their de pendents—so that in the case of these prisoners, as well as th e
battalion men, the sentence really cuts but little figure . This practice of recom-
mending prisoners for release, as outlined above, was the general policy of this
Institution months before the present clemency board was appointed .

"As a matter of fact, we are confronted by a much greater administrativ e
problem by the short sentences now imposed than by .the longer ones. Men with
short sentences are generally apathetic as to restoration . Six months' sentence,
with good-conduct time deducted, releases a man by expiration of his sentence
in five months, too short a time for the corrective and disciplinary measure s
applied to him to become sufficiently effective to warrant restoration. A
shorter sentence than six months, and some are shorter, practically preclude s
the possibility of extending restoration . * * *

"No man shall be sent to the disciplinary barracks for a shorter period tha n
one year. Men with longer sentences have something definite to work for ,
which is not the case with shorter-term men. The longer sentence awaken s
the prisoner to a healthy, laudable endeavor, while the shorter sentence stifles
ambition . The short-term prisoner sits back and waits for the end of his term ,
appeals to work for restoration fall on deaf ears, and the morale of the institu-
tion is, in consequence, lowered . "

The Honor Association of prisoners concluded a recent review of" the objects
and results of their association in the following language :

" We owe a debt of gratitude to the officials of this institution for the assist-
ance they have rendered us in accomplishing our ideal, and we sincerely hop e
that the facts and conditions as described in this article will serve as an in-
spiration and incentive to the inmates and officials of institutions of simila r
character throughout our beloved United States . "

The location of the United States Disciplinary Barracks is at Fort Leaven-
worth, Kans., to which in far the greater number of prisoners is sent. One
branch, the Atlantic, is situated at Governors Island, N. Y. ; another, the Pacific,
is established at Alcatraz, Calif. The number of men restored to duty durin g
the 12 months ending April 17, 1919, at each place was as follows (Exhibi t
149) :

Original length of sentence and number of men restored and average tim e
actually served to restoration.

Fort Leavenworth
Barracks. Atlantic Branch .

	

Pacific Branch.

Year.
Number Average Number Average Number .Averag e
restored.

	

time .

	

restored .

	

time .

	

restored .

	

time .
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For the fiscal year ending June 30, 1918, the number of men restored from ,
Fort Leavenworth was 374, of whom only 24 were reported as failures .

The following table prepared by The Adjutant General indicates the exten t
to which the power of executive clemency has been exercised as a result of the
operation of the clemency board in the office of the Judge Advocate General .
It covers a period of seven weeks immediately prior to April 26, 1919. (Ex-
hibit 152.)

Fort
Leaven- Atlantic Pacific Peniten-
worth Branch . Branch . tiary.

Barracks.

Unexpired part of sentence remitted	 6E8

	

53

	

11

	

25

	

2

	

759
Portion of sentence remitted	 1,3- 3

	

95

	

67

	

103

	

1

	

1,f 39
Restored to duty	 351

	

49

	

13

	

7

	

1

	

42 1
Discharged (A . R . 139)	 60

	

5

	

1	 66

Transferred from penitentiary to Discipli-
nary Barracks	 1 2

Transferred frcm penitentiary to Disciph-
nary Barracks and part of confinement
remitted	 45

TotaL	 2,942

It is believed that the Judge Advocate General ' s Department has functione d
during the war with the interests and rights of the enlisted men constantly i n
mind, and that the various steps taken and the measures adopted have been

i for the single purpose of safeguarding those interests and rights. It has been

I
successful, except in a few isolated instances, in accomplishing that purpose .
That these instances have occurred is partly due to the failure of the Article s
of War, and the machinery provided by law for the administration of militar y
justice, to -completely function in the rapid assembling of an army, undisci-
plined and uninstructed, of several million men . Whatever injustice has bee n
done is now being remedied in so far as it is possible to do so in the absenc e
of legislative action . That such legislation is necessary to prevent like in -
justice in the future can not be denied . This matter is now receiving the at-
tention of able jurists within and without the army, and it is believed that ,
in the light of the experiences of the recent war, the military code can, with -
out a great deal of legislation, be made proof against those pratices whic h
have been shown to be unjust.

"(1) What machinery was organized in the Office of the Judge Advocat e
General for the effective consideration of records with a view to making ap-
propriate recommendations for clemency?" (Exhibit ] .. )

This question is fully answered on pages 51 to 53, inclusive, of this report .
An early review of court-martial records has always been provided in the offic e
of the Judge Advocate General, with a view to detection of error in the pro-
ceedings, and to discovering such facts as call for the exercise of executiv e
clemency . Formerly, the review was made by an officer of the Judge Advocat e
General's Department, who made his recommendations to the divisional chie f
or directly to the Judge Advocate General . Later boards of review were created,
thereby insuring a greater thoroughness of the examination of records of trial .
No act of the accused is necessary to insure review of his trial record . The
review is, and always has been, entirely automatic . The Judge Advocate Gen-
eral is - not limited to the evidence of record in the appellate review .

The establishment of the clemency board provides means for the considera-
tion of records of trial subsequent to their original review in the office of th e
Judge Advocate General, and also, and in connection therewith, those facts
existing prior or subsequent to trial, which called for the exercise of executiv e
clemency. The conduct . of the accused at the Disciplinary Barracks or peni-
tentiary has great weight in arriving at the recommendations to be made t o
the Secretary of War. This review is in part automatic in the sense that many
cases are considered without initiation on the part of the accused . The latter
has always had the privilege of submitting an application for clemency every

Posts .

	

Total .

2,885.
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III. ANSWERS TO THE QUESTIONS IN THE MEMORANDUM OF THE SECRETARY OF WAR.
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six months, and at any time he had new matter to present which warrante d
consideration . The machinery in the office of the Judge Advocate General ha s
functioned effectively in accomplishing its purpose .

In a memorandum, dated February 19, 1918, for Capt . K. S . Wallace, War
College, dictated by Gen. Ansell and signed by Lieut . Col . R. P. Spitler, Gen .
Ansell, referring to the functions of the Judge Advocate General's Departmen t
in connection with the present war, states :

" Fundamental rights are involved . Military jurisdiction is to be exercised
with care and caution, yet with cautious regard which must be exercised wit h
certainty and assurance . This office has called to its aid some of the mos t
distinguished lawyers of the country . * * *

" But it is as a bureau of military justice that the functions of the departmen t
touch personally and individually each officer and enlisted man of the estab-
lishment . The rights, duties, and obligations of all military persons are estab-
lished and regulated by a military code consisting of both written and unwritte n
law. A member of the establishment is required to conform not only to thi s
special code, but also the general law of the land, and such conformity may i n
a general way be designated as discipline. Discipline is maintained in the last
analysis by the exertion of military power through regularly established mili-
tary tribunals which function in accordance with a penal code, technicall y
known as the Articles of War . This code is enacted by Congress under it s
power to make rules and regulations for the government of the Army . An
offender against it is charged, arrested, tried, sentenced, and punished in strict
accord with the articles . The code is a complete code of penal law, both sub-
stantive and adjective. Discipline must be maintained in strict accordanc e
with the code, and with justice .

" The proceedings of every case tried by court-martial must be accurately
and completely recorded and forwarded to the office of the Judge Advocat e
General for review, and that authority makes necessary revision in order tha t
justice may be done every accused man . All human tribunals are imperfect,
and especially imperfect will be the military tribunals of our newly create d
Army . The officers constituting the court have not been experienced in th e
school of war and in military law, but have only recently come from civil life .
Besides, this is the first democratic Army that America 1mas ever raised . Its
members come from the fields and the factories, from every class of society ,
and from every walk of life. Both officers and men alike are uninured to mili-
tary methods and requirements . The spirit of such an Army is bound to be of
the highest quality, notwithstanding there will be abundant opportunity fo r
the exercise of authority upon the part of those who have it, and for numerou s
infractions of discipline upon the part of men who have had no opportunity t o
acquire the necessary appreciation of discipline. Courts-martial may be ex-
pected to be rather frequent and errors in procedure numerous. The review
enjoined by law to be carried out in the office of the Judge Advocate General
must be made with all the more'cautious regard for the rights of individuals
so strangely circumstanced in a new institution . This the people will demand ;
this, in justice to the Army and the individuals thereof, this office must do ;
and this this office is equipped to do . "

(men . Ansell, in his repot of July 8 . 1918, relative to his tri p abroad . stated :
" In passing I should like to say, and, considering the nature of this report

I think that with entire propriety I may say, that as a result of my observa-
tions and study here I have been surnrisinrly struck with the prevision wit h
which the office of the Judge Advocate General of our Army has been admin-
istered for the past several years, including the period of this war . Without
particular opportunities for so doing, and without the advantage of actual wa r
experiences had here, it has anticipated necessities of administration which a s
a rule only experience develops ; and, more remarkable still, there is a sur-
prising consonance between the principles of administration which our offic e
had recommended to be adopted and which doubtless in the end will be adopte d
in the department and those principles which are found to be an approve d
basic part of the military administration of the allied nations . "

It would appear from these statements that at the time they were written ,
viz, February and July, 1918, Gen . Ansell had full confidence in the militar y
code and in the ability of the Judge Advocate General's Office to protect th e
interests of the Army.

It is pertinent to here state that the present military code enacted in . 1916 is
substantially the same as that which on February 6, 1914, was reported to th e
Senate by the Senate Committee on Military Affairs. In that report the



768

	

ESTABLISHMENT OF MILITARY JUSTICE .

Senate Military Affairs Committee adopted the unanimous report of its sub -
committee which, in conclusion, stated as follows :

" Convinced that the revision embodies many essential reforms in our mili-
tary law, and that it presents an adequate and modern military code, you r
subcommittee earnestly recommends that the project, as set forth in the
amended draft, be recommended for enactment."

"(2) To what extent, if at all, has the making of such recommendations fo r
clemency, or otherwise properly administering the business of military justice ,
been affected by the difference of opinion with regard to the interpretation o f
section 1199 of the Revised Statutes of the United States? " (Exhibit 1 . )

The difference of opinion concerned only a question of statutory construction .
There has never been a controversy in the office of the Judge Advocate Genera l
over the necessity for exercising as complete a revisory or appellate jurisdiction
over courts-martial as was possible without interfering with the necessary
disciplinary powers of officers commanding, and therefore responsible for th e
discipline of, troops .

For a long time after, and in spite of, the adverse ruling by the Secretary o f
War in November, 1918, Gen. Ansell persisted in his view, under his " reinter-
pretation " of an old statute, that the Judge Advocate General was the onl y
lawful court of last resort in all court-martial cases, and as such supreme —
not subordinate even to the Secretary of War or the President. That view he
pressed upon his subordinates while they were acting under General Orders,
No. 7. These orders he insisted were wrong in legal principle . This persist-
ence in opposing the announced and final decision of the Secretary of War wa s
marked . and continued with gradually decreasing obtrusiveness until Gen. Ansell
departed for Europe in April, 1918 . Gen. Ansell's assertion that, during thi s
period, he was relieved from duty in connection with the administration o f
military justice is not based upon fact . He never was so relieved, nor were
his duties in the Judge Advocate General ' s Office ever curtailed in the slightes t
degree by the Secretary of War, the Chief of Staff, or the Judge Advocate Gen-
eral . While it is true that, in November, 1917, the Secretary of War was de-
sirous, and expressed the hope, . that Gen . Crowder might give more of hi s
time to the office of the Judge Advocate General, it has been seen that th e
duties of the Provost Marshal General's office prevented . From Februar y
until April, 1918, Gen . Ansell's duties and authority remained undiminished ,
except in so far as he voluntarily failed to have anything whatever to do wit h
the operation of General .Orders, No . 7 .

Upon his return from Europe in July, Gen. Ansell gave the provisions of
General Orders, No . 7 . the same liberal interpretation that prevailed when th e
orders first became effective . While the provisions of General Orders, No. 84,
were contrary to the interpretation of section 1199, Revised Statutes, as ap-
pro--e•l by the Secretary of War, the administration of military justice did no t
suffer during the period that those orders remained in force.

Until recently, what was first a mere difference of opinion went no further.
The opposing views were urged with force, but with dignity . Such opposition
as existed was an opposition of opinion, of judgment, and not of personality .
There was no diffusion of energies nor conflict of loyalties . The work wa s
carr ied en with marked diligence and unanimity of purpose by all concerned .

The disagreement did not at any time affect the functioning of the machiner y
to which it related. It is clear that all the recommendations of Gen . Ansel l
received most careful consideration by the War Department and there has no t
been a simile instance, except with respect to section 1199, Revised Statutes ,
and the fiftieth article of war, where his recommendations on matters of policy
relating to the administration of military justice have not been adopted i n
whole or in part.

Recently, there has developed, among the officers now in the Judge Advo
cate General's Office, a feeling of resentment over the one-sided and unfai r
discussion of the whole matter in the public press. The testimony to that effect
comes in part from officers who concur, or at least concurred originallyy ,
in Gen. Ansell's construction of the statute. Most of those officers are lawyer s
who left positions of prominence at the bar, on the bench, or the faculties o f
colleges of law to accept their commissions . They have labored with unceasing
diligence. They have reviewed all of the thousands of general court-martia l
cases . Needless to say, not being military men, their intellectual mediu m
of examination, their standard of justice (if there is more than one suc h
standard), has been that of the civilian rather than the soldier .

Feeling as they do that they have accomplished their mission, which has
been to prevent injustice, they do not take kindly to an attack from any
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source, especially from the man who, more than anyone else, has directed thei r
energies . They frankly point out certain errors and weaknesses of the system .
What they resent is the fact that, so far, those errors and weaknesses, th e
existence of which has' been demonstrated by the war, have been the only
aspect of the situation which has been presented to the public by their ow n
chief ; by that one of their number who, more than any other, was qualifie d
to speak of the good points of the system as well as the bad . But this feeling
of resentment, now existing, is restrained and repressed . Its effect, if any,
on the work of the office is negligible.

Cell. Crowder did not let the difference of opinion interfere with his sens e
of duty and justice to Gen . Ansell, as is indicated in his letter of January 2,
191P, to The Adjutant General, recommending Gen . Ansell for a distinguished-.
service medal as follows (Exhibit 153) :

" I recommend that Brig . Gen . Samuel T. Ansell, Judge Advocate General' s
Department, United States Army, be presented the distinguished-service medal
for exceptionally meritorious service to the Government as acting head o f
th Judge Advocate General's Department during this war.

" Gen. Ansell's services have been, in my judgment, preeminently of the kin d
that the statute contemplates thus to be awarded. His duties have been of
fundamental importance and great responsibility, and lie has shown himself
exceptionally qualified in the performance of them . His legal ability, his gen-
eral qualifications and attainments, his personality, energy, and capacity fo r
scientific organization and vigorous administration, his judgment and prevision ,
enabled him at the outset to appreciate and encompass the legal duties involve d
in the raising, maintenance, and administration of a vast military establish-
ment, and to organize the department for the proper performance of thos e
duties. Those same qualities have enable him at all times to perform them in
a way that has appreciably contributed to victory .

" His hundreds, even thousands, of thoughtful opinions on the records of
the departmet show that he has been a powerful instrument in aiding i n
the organization of the new establishment within the law, in keeping it withi n
its proper relation to civil instructions and the law of the land, in conformin g
military administration to the requirements of law, and in maintaining la w
and justice within the Army. This he has done without placing impediments
in the way of rightful administration, but instead, such administration ha s
been given legal direction and effectual impulse . "

He then related in detail those accomplishments of Gen . Ansell which were
the basis for the above remarks .

"(3) To what extent, if at all, has the presentation of facts with regar d
to the administration of military justice, either to the Secretary of War or t o
the public, been affected by failure of cooperation in the Office of The Judg e
Advocate General?" (Exhibit 1. )

The disagreement has had no effect upon the presentation of facts to the''- )
Secretary of War . It has, however, created in the minds of the public incor-
rect ideas as to the administration of military justice. During the entire con-
troversy, until the occasion of the appearance of Gen . Ansell before the Senat e
Military Committee, the records are free from intemperate language or appar-
ent disposition to question honesty of purpose . In giving to the Senate Mili-
tary Committee, and thereby to the public, full and complete information, an d
expressing his views fully and freely, Gen . Ansell performed his full duty
and rendered a real service to the Army and to the country. In his testimony
before the Senate committee and in his letter to Representative Burnett, Gen . -
Ansell made statements, some of which were exaggerated and misleading, and .
without apparent cause or provocation referred to the Judge Advocate General ,
the Chief of Staff, and the Secretary of War in terms which were intemperate ,
direspectful, and insubordinate. His letter to Representative Burnett was
admittedly called forth by criticisms of Cen. Ansell made by Mr . Burnett on the .
floor of Congress . With respect to the exchange of these personal recrimina-
tions between Gens. Crowder and Ansell, unfortunate as they are, the public ,
is not concerned . They are not covered in this report. The public has been
misled by Gen . Ansell's magnifying certain admitted defects in isolated cases,
as a result of which the administration of military justice has been brought,
under s ;ivere criticism, some of which is, but most of which is not, deserved .

'"(4) Any other defects of administration or conduct which appear on investi -
gation proper to be called to my attention in order that effective organization.
may be made of all the forces of the Judge Advocate General ' s Office for tl~e :

performance of its duties" (Exhibit 1. )

132265—19—rr 7—5
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There have been no defects of administration or conduct which should be
called to the attention of the Secretary of War, requiring any change in th e
organization of the Judge Advocate General's Office for the performance o f
its duties .

J. L . CHAMBERLAIN .

WAR DEPARTMENT ,
Washington, May 12, 1919 .

From : The Secretary of War.
To : The Inspector General of the Army .
Subject : Investigation of controversies pertaining to the office of the Judge

Advocate General.
I return herewith the report of the Inspector General of the Army, date d

May 8, covering the investigation of controversies pertaining to the office o f
the Judge Advocate General, directed by my memorandum of March 7, 1919 .

This report is thoroughgoing and complete and deals in the most satisfactor y
way with all the questions submitted . It should be filed in the office of th e
Inspector General to be available for use in connection with the various studies
now being made by agencies created by the War Department and by outsid e
bodies with a view to suggesting betterments in the substance and adminis-
tration of military law . Pending the completion of those studies and the pre-
sentation of the matter in full to the Cohgress, no present action will be take n
upon the report.

	

-
NEWTON D. BAKER ,

Secretary of War .

EXHIBIT 1 .
WAR DEPARTMENT,

Washington, March 7, 1919.
Memorandum for the Inspector General .

Certain controversies have arisen with regard to the presentation of fact s
growing out of the administration of military justice to the Secretary of Wa r
and with regard to the administration of military justice itself in the offic e
of the Judge Advocate General during the war . It may be roughly said tha t
these controversies began with the presentation of a brief in behalf of a certai n
construction of section 1199 of the Revised Statutes of the United States by
Gen. Ansell and reply brief thereto by Gen . Crowder . The legal question in-
volved in that difference of opinion was definitely settled by the Secretary o f
War and need be given no consideration in the inquiry which you are herei n
directed to make.

It is conceded that the curative power of clemency existed in the Presiden t
and the Secretary of War, and that in the first instance the Secretary of War
and the President rely upon the Judge Advocate General's office for recom-
mendations growing out of their examination of records of court-martial trials.
I therefore desire to have you conduct a thorough investigation into th e
following questions :

(1) What machinery was organized in the office of the Judge Advocate Gen-
eral for the effective consideration of records with a view to making ap-
propriate recommendations for clemency ?

(2) To what extent, if at all, has the making of such recommendations fo r
clemency, or otherwise properly administering the business of military justice,
been affected by the difference of opinion with regard to the interpretation o f
section 1199 of the Revised Statutes of the United States ?

(3) To what extent, if at all, has the presentation of facts with regard t o
the administration of military justice, either to the Secretary of War or to the
public, been affected by failure of cooperation in the office of the Judge Advo -
Bate General ?

(4) Any other defects of administration or conduct which appear on investi-
gation proper to be called to my attention in order that effective reorganiza-
tions may be made of all the forces of the Judge Advocate General 's office fo r
the performance of its duties .

In making the foregoing inquiries you will proceed on the fact that I recog-
nize fully the right of any officer in the Military Establishment to testify frankl y
and fully upon any matter as to which he may be interrogated by a committee
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of the Congress, and do not desire any adverse inference to be drawn from th e
fact of such testimony where it is frank and straightforward .

Please proceed with the inquiry at your earliest convenience and report the
facts in full to me.

NEWTON D. BARER,
Secretary of War.

EXHIBrr 2

Memorandum for Brig . Gen . S . T . Ansell .
I have been directed by the Secretary of War to investigate certain contro-

versies which have arisen in the Office of the Judge Advocate General wit h
regard to the administration of military justice during the war .

In making this investigation I shall proceed on the fact of full recognition of
the right of any officer in the Military Establishment to testify frankly an d
fully upon any matter as to which he may be interrogated by a committee o f
the Congress, and no adverse inference will be drawn from the fact of suc h
testimony when same has been given in good faith.

At the time that your testimony was given before the Military Committee o f
the Senate I was absent from Washington—ill in Florida . I therefore hav e
almost no information as to the controversy as it appeared in the public press ,
but from comments which have appeared I judge that there have arisen certain
questions as to facts . All such questions will be fully considered in this inves-
tigation . The investigation will also embrace generally the administration o f
the Judge Advocate General's department in so far as same pertains to matters
of military justice .

Conceding that the curative power of clemency exists in the President and th e
Secretary of War, and that in the first instance the Secretary of War and th e
President rely upon the Judge Advocate General's office for recommendation s
growing out of their examination of records of court-martial trials, information
is requested as follows :

1. What machinery has been organized during the present emergency in the
Office of the Judge Advocate General for the consideration of records with a
view to making appropriate recommendations for clemency ?

2. Has such machinery functioned satisfactorily and effectively? If not ,
wherein has it failed, and reasons for same ?

After examining the records in the case I will take the matter up with yo u
with a view to clearing up any disputed points . In the meantime, if you desire
to submit any statement, I should be glad to have it . I should also be glad t o
have any information, written or otherwise, which may bear upon this contro-
versy, as well as the names of any witnesses who may have information o f
value .

J . L . CHAMBERLAIN ,
Inspector General.

EXHIBIT 3 .

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, March 10, 1919.
Memorandum for the Inspector General of the Army.

Responding to your memorandum of the 8th, I beg to say :
1. You state no specific controversy or issue which you are to investigate

or to which I could intelligently address a statement if I deemed it advisabl e
so to do.

2. If, as seems to be the case, the investigation has to do with my statement
before the Senate Committee on Military Affairs, that statement for which, o f
course, I am responsible, speaks for itself .

3. Above all, however, it is my judgment that any adequate and helpfu l
investigation of the existing system of military justice and the administratio n
of it during this war falls beyond your province . That subject, my attitude
toward it, and my connection with it are not when fairly considered particula r
incidents to which your special capacity of inquiry can be properly applied ;
they are extradepartmental ; they involve fundamental and general considera-
tions of law and justice, the scope of which can not justly be confined to th e

MARCH 8, 1919 .
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War Department or any bureau of it, and which are entirely beyond your lega l
competency .

4. Besides whatever of controversy has arisen upon these fundamental con-
siderations, concerning which I have given expression to my views, directl y
involves the Secretary of War, whose subordinate you are. Even more, i t
directly involves you and your office as well. I beg to remind you what the
record will show, that in my original endeavor made near the beginning of th e
war to subject courts-martial to departmental supervision and control, th e
Secretary of War, the Assistant Chief of Staff, the Judge Advocate General ,
and the Inspector General opposed . I had occasion then, in a brief filed with
the Secretary of War and read into my recent statement before the committee ,
to comment upon the views of these military advisers of the Secretary of Wa r
and to pronounce them professional absolutists upon this question of militar y
justice. They and you stood upon the one side of this so-called controversy
and I upon the other . I can not, therefore, but regard you and your office a s
disqualified to make a full, fair, and impartial investigation .

5. Knowing nothing specific of the subject, scope, and purpose of your in -
vestigation, and excepting, as I do and for the reasons given, to your jurisdic-
tional competency, and likewise to your fair qualifications, to make such al l
investigation as that which you contemplate, affecting me, I am not inclined
to have aught to do with it voluntarily .

S . T . ANSELL .

EXHIBIT 4.

Record of a general court-martial convened at Fort Bliss, Tex ., pursuant to
paragraph 13, Special Orders, No . 240, Headquarters, Southern Department ,
August 31, 1917, in the eases of various noncommissioned officers and private s
charged with mutiny. Trial was held September 17, 1917, at Fort Bliss, Tex.
Sentences approved October 16, 1917, by Maj . Gen. John W. Buckman, Nationa l
Army, commanding :
General Court-Martial Order No. 1174 .

HEADQUARTERS SOUTHERN DEPARTMENT ,
Fort Sara Houston, Tex ., October 16, 1917 .

Before a general court-martial which convened at Fort Bliss, Tex ., pursuan t
to paragraph 13, Special Orders, No. 240, Headquarters, Southern Department,
August 31, 1917, were arraigned and tried :

Pvts . Clarence Maheu, Calvin Kunselman, Ralph K. Green, Wilfred Kight,
John J . Poryanda, Frank J. Adamik, John Van De Vooren, Orel Perrier, Andre w
J. Brown, Wilburn L. Monson, Henry C. Park, William F . Hess, Roger Graves,
and Rupert P . Orndorff, all of Battery A, 18th Field Artillery .

Charge : Violation of the sixty-sixth article of war .
Specification : In that Sergts . Clarence Maheu, Calvin Kunselman, Ralph K .

Green, Wilfred Kight, John J . Poryanda, Frank J . Adamik, John Van D e
Vooren, Oral Perrier, Corpls. Andrew J . Brown, Wilburn L . Monson, Henry C .
Park, William F. Hess, Roger Graves, and Rupert P . Orndorff, all of Battery A,
18th Field Artillery, acting jointly, and in the pursuance of a common intent ,
did, at Camp Fort Bliss, El Paso, Tex., on or about the 22d day of August, 1917,
voluntarily join in a mutiny which had been begun in Battery A, 18th Field
Artillery, against the authority of First Lieut . Harry A . Harvey, the command-
ing officer thereof, and did refuse to assemble for drill .

PLEAS .

Each : To the specification and charge, " Not guilty . "

FINDINGS .

Pvt . Clarence Maheu, Battery A, Eighteenth Field Artillery : Of the specifica-
tion and charge, " Guilty . "

Pvt . Calvin Kunselman, Battery A, Eighteenth Field Artillery : Of the speci =
fication and charge, " Guilty . "

Pvt . Ralph K. Green . Battery A, Eighteenth Field Artillery : Of the specifica-
tion and charge, " Guilty ."
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Pvt . Wilfred Kight, Battery A, Eighteenth Field Artillery : Of the specifica-

tion and charge, "Guilty . "
Pvt . John J . Poryanda, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge, " Guilty . "
Pvt . Frank J . Adamik, Battery A, Eighteenth Field Artillery : Of the specifica-

tion and charge, " Guilty. "
Pvt. John Van De Vooren, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge, " Guilty . "
Pvt . Orel Perrier, Battery A, Eighteenth Field Artillery : Of the specificationand charge, " Not guilty. "
Pvt. Andrew J . Brown, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge, " Guilty . "
Pvt . Wilburn L . Monson, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge, "Not guilty . "
I'vt. Henry C . Park, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge : " Not guilty ."
Pvt . William F. Hess, Battery A, Eighteenth Field Artillery : Of the speci-

fication and charge : "Not guilty . "
Pvt . Roger Graves, Battery A, Eighteenth Field Artillery : Of the specifica-

tion and charge : "Guilty . "
Pvt . Rupert P. Orndorff, Battery A, Eighteenth Field Artillery : Of the

specification and charge : " Guilty."

SENTENCE .

Pvts . Clarence Maheu, Wilfred Kight, and Frank J . Adamik, Battery A,
Eighteenth Field Artillery, each to be dishonorably discharged the service, t o
forfeit all pay and allowances due or to become due while in confinement
under this sentence, and to be confined at hard labor at such place as th e
reviewing authority may direct, for seven years .

Pvts . Calvin Kunselman, Ralph K . Green, John Van De Vooren, Andrew J .
Brown, and Rupert P . Orndorff, Battery A, Eighteenth Field Artillery, each
to be dishonorably discharged the service, to forfeit all pay and allowance s
due or to become due while in confinement under this sentence, and to b e
confined at hard labor at such place as the reviewing authority may direc t
for four years .

Pvt . Roger Graves, Battery A, Eighteenth Field Artillery, to be dishonorabl y
discharged the service, to forfeit all pay and allowances due or to become du e
while in confinement under this sentence, and to be confined at hard labor a t
such place as the reviewing authority may direct for three years.

Pvt . John J . Poryanda, Battery A, Eighteenth Field Artillery, to be dis-
honorably discharged the service, to forfeit all pay and allowances due or t o
become due while in confinement under this sentence, and to be confined a t
hard labor at such place as the reviewing authority may direct for five years .
(Three previous convictions considered . )

And the court therefore acquits the accused Pvts . Orel Perrier, Wilburn L .
Monson, Henry C. Park, and William F . Hess, all of Battery -A, Eighteenth
Field Artillery .

In the foregoing ease of Pvts. Clarence Mabel], Calvin Kunselman, Ralph K .
Green, Wilfred Kight, John J . Poryanda, Frank J . Adamik, John Van De
Vooren, Andrew J . Brown, Roger Graves, and Rupert P . Orndorff, all of Battery
A, Eighteenth Field Artillery, the sentence of each is approved and will b e
duly executed . The United States Disciplinary Barracks, Fort Leavenworth,
Kans., is designated as the place of confinement. The acquittal in the case o f
Pvts . Orel Perrier. Wilburn L . Monson, Henry C . Park, and William F. Hess,
all of Battery A, Eighteenth Field Artillery, is approved (201, J . A., S . D.) .

By command of Maj . Gen . Ruckman :
MALVERN-HILL BARNUM ,

Colonel, General Staff, Chief of Staff.
Official :

RALPH HARRISON ,
Colonel, Adjutant General.



774

	

ESTABLISHMENT OF MILITARY JUSTICE .

ExH1aIT 5.

WAR DEPARTMENT,
OFFICE OF THE JUMP ADVOCATE GENERAL,

Washington, October 30, 1917 . :
Memorandum for The Adjutant General .
Subject : Trial of Pvts. Clarence Maheu, Calvin Kunselman, Ralph K . Green ,

Wilfred Kight, John J . Poryanda, Frank J . Adamik, John Van De Vooren ,
Orel Perrier, Andrew J . Brown, Wilburn L . Monson, Henry C . Park, William
F. Hess, Roger Graves, and Rupert P . Orndorff, all of Battery A, Eighteent h
Field Artillery .
1. The men named above were tried by a general court-martial at Fort

Bliss, Tex ., September 17, 1917, for violation of the sixty-sixth article of war .
There was but one specification under the charge, in which it is alleged tha t
these men " acting jointly and in pursuance of a common intent did, at Cam p
Firt Bliss, El Paso, Tex., on or about the 22d day of August, 1917, voluntarily
join in a mutiny which had been begun in Battery A, Eighteenth Field Artillery ,
against the authority of First Lieut . Harry A . Harvey, the commanding office r
thereof, and did refuse to assemble for drill . "

The first eight of the accused were sergeants at the time of the commission
of the alleged offense and the remainder were corporals, but between the date
of the charges and the date of trial a regimental order had been issued reduc-
ing all of them to the grade of private. A copy of this order was introduced
in evidence and made a part of the record, and they were found and sentence d
as privates. The court found Pvts.. Maheu, Kunselman, Green, Kight, Por-
yanda, Adamik, Van De Voren, Brown, Graves, and Orendorff guilty a s
charged, and found Pvts. Perrier, Monson, Park, and Hess not guilty . The
court pronounced sentence as follows :

Pvts. Maheu, Kight, and Adamik " each to be dishonorably discharged th e
service, to forfeit all pay and allowances due or to become due while in con-
finement under this sentence, and to be confined at hard labor at such plac e
as the reviewing authority may direct for seven years . "

Pvt . Poryanda to be dishonorably discharged, to forfeit pay and allowance s
as above, and to be confined at hard labor for five years .

Pvts . Kunselmn, Green, Van De Vooren, Brown, and Orndorff to be dis-
honorably discharged, to forfeit pay and allowances as above, and to be con -
fined at hard labor for four years .

Pvt. Graves to be dishonorably discharged, to forfeit pay and allowance s
as above, and to be confined at hard labor for three years.

Pvts : Perrier, Monson, Park, and Hess were acquitted .
The reviewing authority approved the finding, sentences and acquittal, an d

designated the United States Disciplinary Barracks, Fort Leavenworth, Kans. ,
as the place of confinement (G. C. M. O. No. 1174, Headquarters Southern
Department, Fort Sam Houston, Tex., Oct . 16, 1917) .

2 . A simple narrative, gleaned from the record, of the events leading up t o
and constituting the alleged mutiny may be stated as follows : On the evening of
August 21, 1917, Capt . Harry A . Harvey was the commanding officer of Battery
A, Eighteenth Field Artillery, the organization to which these men belonged .
About 7 .15 or 7.30 of that evening Capt . Harvey in passing through the street s
of his battery noticed, as he states, that practically all of the men present in th e
battery at that hour were congregated around a " crap game" in the battery
street. The number of those actually playing does not appear ; neither does it
appear that there was any disturbance or disorder as a result of the game. He
stopped this game and ordered all the men then present in the battery to go t o
bed and put out their lights . He further placed, not only these men, but al l
other men of his battery in arrest, whether present or not, and appears to hav e
directed that as fast as the men returned to camp they should be directed t o
report to their tents in arrest. The only justification found in the record fo r
this extraordinary action on the part of Capt . Harvey is contained in thi s
statement, made by him while testifying as a witness :

" The reason was—I would like to change that last . There were two reasons :
First, that I might get the battery together and have all the men present th e
next day, and, second, to prevent a recurrence of a rather general disorder an d
fight which had occurred two nights previous to this between mine and th e
adjoining battery, which had required the personal attendance of the officer
of the day and the commanding officer of Battery B, which kept the latter up
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until about 3 a . m. of that morning, and finally necessitated his putting a guar don with night sticks. "

There is no allegation and nothing in the record upon which to found a belie fthat the noncommissioned officers who were tried and convicted, as above se tout, were engaged in this disturbance that Capt. Harvey referred to, or tha tthey were participants in the " crap game," which seems to have been the im-
mediate cause of the general arrest ordered by him. It clearly appears fro mthe record that he intended to include in this general order of arrest the entirepersonnel of his battery from the first sergeant down, although the first sergean twas at the time absent from the post with a provost guard in the city of E lPaso. (See p . —.) The next morning at reveille some of the noncommissione dofficers of the battery did not leave their tents, but others (lid, and, of the latter ,some, at least, had not then learned of the status of arrest in which the batter yhad been placed . Similarly, at the formation of the battery for stables, som eof the noncommissioned officers formed with the battery for this duty an dothers did not. Between stables and the formation of the battery for mornin g
drill, the first sergeant seems to have been made aware that the noncommis-
sioned officers of the battery, other than himself, were laboring under a belie f
that while in the status of arrest it was not proper for them to perform duty ,
and he sent a message to this effect to the battery commander, who directe d
the first sergeant to report to him in person. Just what report the first sergean t
made to the battery commander does not appear, but the record shows that th e
battery cammander told the first sergeant to release the noncommissioned officer s
from arrest " until after drill ." The first sergeant then returned to the bat-
tery and summoned all the noncommissioned officers to report at the batter y
office, which they (lid . He told them that Capt . Harvey had directed that they
be released from arrest until after drill . Here again the record does not affor d
a clear indication of just what happened, but it may be inferred, from what i s
shown, that these noncommissioned officers protested against the performanc e
of duty until their status of arrest had been definitely terminated . Practically
all of the noncommissioned officers who testified as witnesses and who wer e
present at the battery office at this time agree in stating that the first sergean t
told them, as they were leaving the office, that he was sending for the batter y
commander and that they were to " stick around until the battery commande r
comes ." The first sergeant states that he did not make this remark, but claim s
to have said, " all right, I'll send for the battery commander ." At any rate ,
he appears to have sounded the call for drill, which consisted of two lon g
blasts on a whistle, immediately after this gathering which he had ordered.
While the privates of the battery formed for drill, the noncommissione d
officers remained near the battery office in a group, where, as they state, the
first sergeant had told them to " stick ." Capt . Harvey then appeared upon the
scene. He states that he went immediately " to the orderly room of the battery
and met the first sergeant and asked him what the trouble was ." The firs t
sergeant told him that the men were not going to drill, and immediately there-
after stepped toward these noncommissioned officers, who were still standin g
near the battery office, and said : "Are you men going to drill? " The testimon y
indicates th't there were some replies of " No" from the assembled noncom-
missioned officers . They explain this by stating that they did not intend to
refuse to go to drill, but only to indicate that they did not believe it was prope r
to require them to attend drill in their official capacities until their status o f
arrest had been properly terminated . The captain testified that at this poin t
he told the first sergeant " not to ask the men if they were going to drill, to
order them to go to drill," and that the first sergeant then began to order them
individually to go to drill . The exact form of the order which was given at thi s
time does not appear from the record, but the captain states that after he ha d
ordered about half of them personally and individually to go to drill, " I tol d
him that that would be sufficient, and then I talked to the men for several
minutes, I should say probably four or five minutes about the situation." The
testimony of other witnesses here is that the first sergeant ordered from two t o
five or six of the men to go to drill . Capt . Harvey states that in this talk he
explained to the men " that they were committing a grave offense, that thei r
Conduct was mutinous, and that the crime of mutiny was next to treason, th e
most serious in the category . I told them that in my opinion they would prob-
ably receive as much as 10 years' punishment if they were convicted. "

After finishing this talk Capt. Harvey does not appear to have given any
further order to any of these men, either collectively or individually, to join
their battery for drill, but states that he walked away from the men and
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went a short distance, where, after remaining in thought "a mo.nent or
two," he called the first sergeant and asked him " if he was sure that h e
told these men that they were released from arrest, " and that, having re-
ceived a reply in the affirmative, he waited " about a minute longer " an d
then " told them to fall in a column of file," and marched them personall y
to the guard tent and turned them over to the officer of the day . There
appears to have been no disturbance of any kind when this order was given
or refusal, in any form, to obey the same.

3. The situation thus presented is deplorable in the extreme . Capt. Harve y
is a young officer, having graduated from the Military Academy in 1915 .
The accused men were all serving in their first enlistment. Maneu enlisted
September 19, 1913 ; Kunselman, December 27, 1913 ; Green, November 29,
1916 ; bight, January 14, 1916 ; Poryanda, July 20, 1915 ; Adamik, February
10, 191 .6 ; Van De Vooren, February 7, 1916 ; Brown, November 23, 1914 ;
Graves, December 12, 1916 ; and Orndorff, December 22, 1913. The general
character of these men is shown by the fact that only one of them (Poryan(la) ,
was there any evidence of previous convictions . The only fair inference that
can be drawn from the record is that these men were of a desirable typ e
and constituted excellent soldiers in the making . Simple justice demands
that their careers should not be blighted and a most henious military crim e
fastened upon them unless the proof of its commission is clear and unmis-
takable.

It is not clear upon just what authority they acted in believing, as the y
seem to have done, that noncommissioned officers in arrest are not require d
to attend drill, but this seems to be the clear intent of the regulations . Para -
graph 929, Army Regulations, provides as follows : " * * * When placed in
arrest they (noncommissioned officers) will not be required to perform an y
duty in which they may be called upon to exercise authority or control ove r
others . and when placed in confinement they will not be sent out to work . "

Winthrop, in discussing the arrest of noncommissioned officers, states tha t
" the phrase, 'placed in arrest' evidently imparts a mode of arrest simila r
to that prescribed for officers," and in discussing the status of an officer i n
arrest, he remarks : " An arrest once duly imposed detaches the officer fro m
the functions of his office. He may not assume to command or to perfor m
any military duty ." Whatever the exact status of these noncommissione d
officers may have been as a result of the order placing them in arrest, i t
is clear that the regulations do not contemplate that a noncommissioned officer ,
once placed in arrest, shall he required, while this status continues, to per -
form the functions which . pertain to his office . To release a noncommissioned
officer from arrest for a period of drill or other duty to enable him to per -
form duty which he could not properly perform while in arrest is but to trifle
with the law.

4. These men have been charged with and convicted of a very serious mili-
tary offense . Mutiny is a thing not lightly to be considered in the militar y
service, and when it occurs must be punished severely. There is little to indi-
cate in this case, however, that anything approaching mutiny was reall y
intended by these noncommissioned officers . Winthrop defines mutiny :
" * * * as consisting in an unlawful opposition or resistance to, or defianc e
of superior military authority, with a deliberate purpose to usurp, subvert, or
override the same ." (Vol. II, p. 892 . )

The thing which distinguishes a mutiny from other offenses of a militar y
character is the intent "to usurp, subvert, or override " superior militar y
authority. Conduct may well be mutinous, "such as defiant behavior o r
threatening language toward superiors, muttering or murmuring against the
restraints of military discipline, * * * or declining to perform service i n
the honest belief that the term of enlistment has expired" (Id . p . 893) with -
out actually amounting to mutiny . In commenting upon offenses of thi s
character, Winthrop further says : " Such disorders, stopping short of overt
acts of resistance, or not characterized by a deliberate intent to overthro w
superior authority, do not constitute in general the legal offense of mutiny ,
but are commonly to be treated as ` conduct to the prejudice of good order an d
military discipline.'" (Id. p . 894. )

He further states : " The definition of mutiny at military law is indeed
best illustrated by a reference to the adjudged cases treating of that offens e
as understood at maritime law," and cites several cases which have been hel d
not to constitute mutiny, such as " violence against the officer, without proo f
of intent to override his authority," or " mere disobedience of orders, unaccom-
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panied by such intent. " It is clear from what has been said that the conduc t
of these men did not amount to mutiny, but that it was merely mutinous, an d
that the same should have been charged as an offense under the ninety-sixt h
article of war.

5. With reference to Capt. Harvey, it should be stated that his conduct in this
case was opposed both to law and the regulations . The sixty-ninth articl e
of war, dealing with arrest and confinement, provides in part as follows :
" * * * A soldier charged with crime or with a serious offense under th e
Articles of War shall be placed in confinement, and when charged with a mino r
offense he may be placed in arrest . "

The authority to place soldiers in arrest is predicated, therefore, upon a com-
mission by them of an " offense ." If one or more men, acting singly or in con-
cert, commit an offense, one or all may be placed in arrest ; and if an entire
battery should join in committing the same offense, it would be a proper exercis e
of authority to place the entire battery in arrest. It would not be proper, how-
ever, to place an entire battery in arrest merely for the purpose of " having all
the men present the next day." Neither would it be proper to place an entir e
battery in arrest in order to prevent the occurrence of some anticipated event .
The result desired in either of these cases should be accomplished in some other
and proper manner. The Army Regulations provide in paragraph 2 that " mili-
tary authority will be exercised with firmness, kindness, and justice," and i n
paragraph 3 that " superiors are forbidden to injure those under their authority
by tyrannical or capricious conduct or by abusive language ." In considering all
the elements of this case, the conclusion is inevitable that the conduct of Capt.
Harvey in placing his battery in arrest was not only capricious and unwarranted ,
but that it resulted in bringing about a situation which an officer of greate r
experience would have avoided, and which placed a number of young soldiers in
a situation they did not understand and which formed the basis of an allege d
offense they did not intend to commit . Nothing could be clearer than that these
men did not intend to mutiny, but were merely seeking to ascertain from thei r
commanding officer why they had been placed in arrest and whether or not it wa s
proper for them to attend drill while their status of arrest had not been ter-
minated but only suspended during the period of the duty which they had bee n
directed to attend . One of these noncommissioned officers, Sergt . Mahea i t
appears in the evidence, attempted to speak to the battery commander on thi s
subject when he approached them near the battery office . The testimony is tha t
the captain told his sergeant to shut up ; that he would do the talking ; and tha t
all the others remained quiet until marched off to the guardhouse . It appears
of record that Capt. Harvey did not ask or order these men to join their battery
for duty after he had explained to them the nature of their conduct, but merely
waited a brief interval for action on their part. This not being taken within the
minute or so during which he so waited, he formed them in line and marche d
them to the guardhouse and turned them over to the officer of the day. Clearl y
the conduct of the men was not mutiny, but the conduct of the officer, under al l
the circumstances indicated and of the fact that he was dealing with young an d
inexperienced men, was not creditable to him or to the service of which h e
forms a part.

6. The conduct of this case on the part of the prosecution is also open to grave
censure. Indeed, the atmosphere that seems to have surrounded the trial of thi s
case was such that it is impossible to believe that the defendants were given a
fair trial . The conduct and attitude of the judge advocate (the court permit-
ting) were arbitrary, oppressive, and injurious to those rights of the defendant s
which the law attempts to guarantee . His conduct was calculated to intimidate
the witnesses for the defense to the point where the whole course of just-lee is
rendered uncertain . (Record, pp. 30, 34, 36, 38, 40, 44, 45, 49, 54 .) Fairness o f
trial suffered ; fundamental rights were trespassed upon .

7. Inasmuch as the substantive offense charged does not appear to have bee n
made out by the evidence of record ; inasmuch, further, as the situation in
which these men were placed and out of which charges against them grew
resulted largely from the unwarranted and capricious conduct of a very youthful
and inexperienced officer ; and inasmuch, finally, as the record of this cas e
impresses me with the belief that the accused were not given a fair trial, in the
exercise of the power of revision conferred upon me by section 1199, Revise d
Statutes of the United States, I hereby set aside the judgment of conviction an d
the sentence in the case of each of these several defendants and recommend tha t
the'necessary orders be issued restoring each of them to duty .

S . T. AN SELL,
Acting Judge Advocate General.
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ExHIRIT 6.

WAR DEPARTMENT ,
OFFICE OF THE INSPECTOR GENERAL,

Washington, November 15, 1917 .
Memorandum for the Chief of Staff :

1. The court, consisting of seven field officers and five captains, embrace d
what I believe to be a personnel well above the average of military courts .

The accused were represented by counsel, presumably of their own choice ,
and, so far as appears, this counsel has made no claim to the reviewing author-
ity that the men did not receive a fair trial .

2. While the conduct of the case is, as stated by the Acting Judge Advocat e
General, open to grave censure, yet it can not be assumed that the members o f
this court were influenced thereby in their action .

It is also true that Capt. Harvey, the battery commander, is an officer of
Very short service and that his actions in this case were ill-advised, unjustifi-
able, and clearly demonstrate his unfitness to command men .

3. Stripped of all technicalities, the evidence is believed to show conclusivel y
that these men, in concert, deliberately refused and failed, and persisted i n
failing, to obey the orders of their commanding officer, and that they di d
this in the presence of the entire battery . There is, and can be no doubt
as to the fact that they fully understood that they were disobeying orders .

4. The action proposed by the Acting Judge Advocate General, would, in
my judgment, have a most demoralizing effect upon discipline. It is believed
that these men are guilty of an offense which, under normal peace conditions ,
would be very serious and which, under war conditions, is even more so, but ,
in view of the actions of the battery commander, and of the whole circum-
stances surrounding the case, the exercise of clemency by the Secretary o f
War appears to be demanded.

It is suggested : First, that the unexpired portion of their sentences be re-
mitted and that they he restored to duty as privates, if same can be don e
legally ; Second, that Capt . Harvey be severely reprimanded and that he ba re-
lieved from command of Battery A, Eighteenth Field Artillery, if this ha s
not already been done, and that he be assigned to duty elsewhere.

' J. L . CHAMBERLAIN .

EXHIBIT 7.

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF ,

Washington, November 13, 1917 .
Memorandum for the Chief of Staff .
Subject : Authority of the Judge Advocate General to set aside the judgmen t

of conviction and the sentences of a general court-martial .
1. Herewith are the proceedings of a general court-martial held in the case s

of 14 enlisted men of Battery A, Eighteenth Field Artillery, charged wit h
the crime of mutiny, together with an opinion of the Judge Advocate General ,
which concludes as follows :

* * * "In the exercise of the power of revision conferred upon me b y
section 1199, Revised Statutes of the United States, I hereby set aside the judg-
ment of conviction and the sentence in the case of each of these several defen d,.
ants, and recommend that the necessary orders be issued restoring each of the m,
to duty . "

2. The case is one involving a most flagrant miscarriage of justice. The men
were tried for mutiny, when they had not committed mutiny . They wer e
driven into the situation which served as a basis of the charge by the unwar-
ranted and capricious conduct of a young officer commanding the battery ,
who had barely two years' service. In fair justice to the men accused there
should and it would seem must be some agency with power to restore them t o
the status possessed by them prior to their trial and conviction .

3. It is hardly within the province of the undersigned to express an opinion
as to the legality of the action indicated by the Judge Advocate General, bu t
a careful reading of the extended opinion of the Judge Advocate General o n
the exercise of his power under section 1199, Revised Statutes, and submitted
under date of November 10, 1917, for the personal consideration of the Secre-
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lacy of War, leads to the conviction that his authority to act in the manne r
stated is undoubted .

4. When onacers of the Regular Army of long experience, such as most of th e
members , of the general court-martial in question, commit such grave error s
as are indicated in this case, how much more danger of miscarriage of justic e
will there be at this time when the great majority of officers are new to ,th e
service and have little knowledge of military law or procedure . Therefore,
in this time of war, it is considered highly expedient, as well as legal, that th e
power of the Judge Advocate General as herein expressed be fully exercised .

5. One criticism to the concurrence in the opinion of the Acting Judge
Advocate General is that it may detract from the disciplinary power of com-
manding generals, who have the power to convene court-martials and review
their proceedings ; but in view of the fact that injustice has been done in th e
case in question as well as in many preceding cases, it is believed that the
rendering of such justice is paramount and should overrule the above con-
sideration .

6. Action is recommended as indicated in memorandum for The Adjutant
.General herewith .

H. I. RERs ,
Lieutenant Colonel, General Staff .

NOVEMBER 13, 1917 .
Memorandum for The Adjutant General .
Subject : Trial by court-martial of 14 enlisted men of Battery A, Eighteent h

Field Artillery .
The Secretary of War directs that the action indicated in paragraph 7 of the

attached memorandum from the Acting Judge Advocate General be execute d
and that the necessary orders be issued restoring to duty each of the me n
convicted and whose sentences were approved in General Court-martial Orde r
No. 1174. Headquarters Southern Department, Fort Sam Houston, Tex., Octo-
ber 16, 1917 .

Major General, Acting Chief of Staff.

EXHIBIT 8 .
WAR DEPARTMENT,

OFFICE OF THE CHIEF OF STAFF ,
Washington, November 17, 1917.

Memorandum for the Chief of Staff :
The accompanying papers are the record of the trial by general court-martia l

of certain enlisted men of Battery A, Eighteenth Field Artillery, on the charge
of mutiny, in violation of the sixty-sixth article of war .

There are two phases of the case which merit careful consideration befor e
the action taken and recommended by the Acting Judge Advocate General i s
carried into effect .

First . The conclusion of the court .
Second . The action of the Acting Judge Advocate General under section 1199,

Revised Statutes of the United States .
The court that tried these men was composed of 12 officers of experience .

The senior member of the court was commissioned in 1884 and the junio r
member in 1904.

Mutiny is defined in Digest of Opinions of the Judge Advocate General as
follows :

"Mutiny at military law may be defined to be an unlawful opposing o r
resisting of lawful authority, with intent to subvert the same, or to nullify o r
neutralize it for the time * * * . "

The first sergeant, through whom the battery commander gave his orders ,
testified as follows :

O . What signal did you give the battery to form?—A. Two long blasts of the
whistle, sir.

Q . Was that signal generally understood by every member of the battery? —
A. Yes, sir.

Q. Did any of these accused men respond to that signal and fall in fo r
drill?—A. Corpl . Parks was out in front of the battery sitting down .
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Q. Did he remain with the battery from that time until the battery went ou t
to drill?—A. No, sir .

Q . What did he do after that time?—A . He went over and joined the rest of
the noncommissioned officers in front of the orderly room.

Q . After you gave these noncommissioned officers the instructions of the batter y
commander to the effect that they were released from arrest for the purpose o f
attending drill, were they given ample opportunity to join the battery and go
to drill?—A. Yes, sir .

Q . What occurred, Sergeant, immediately after you gave them this order tha t
they were released from arrest and would attend drill?—A. When I delivered
the order, sir, all the noncommissioned officers filed out of the office, sir, an d
went down the other side of the orderly room. I lined the battery up, and
there were no noncommissioned officers present . I went back over to the non-
commissioned officers and asked them if they were going to drill or not, t o
which they replied : " No, not under those conditions of being released for jus t

,until after drill . * * *"
The action of these soldiers as testified to by the first sergeant, if true, seem s

to constitute mutiny as defined in Digest of Opinions as quoted above .
The lack of judgment of the battery commander undoubtedly created th e

situation which finally resulted in the trial of these soldiers . I can not, how -
ever, see that this lack of judgment on the part of the battery commander ca n
justify the act of these soldiers . It may, in my judgment, very properly b e
taken into consideration in awarding sentence by the court and in action b y
the reviewing authority .

Gen . Ituckman, an officer of long experience, approved the sentence as awarde d
by the court . These men are at United .States Disciplinary Barracks, For t
Leavenworth, Kans ., serving sentence .

The proceedings of the court were sent to the office of the Judge Advocate
General of the Army, who reviewed the case and concludes his review by
stating :

* * * In the exercise of the power of revision conferred upon me by sec-
tion 1199. Revised Statutes of the United States, I hereby set aside the judg-
ment of conviction and the sentence in the case of each of these several de-
fendants, * * * . "

Section 1199 . enacted in 1866, provides as follows :
" The Judge Advocate General shall receive, revise, and cause to be recorde d

the proceedings of all courts-martial, courts of inquiry, and military com-
missions and perform such other duties as have been performed heretofore b y
the Judge Advocate General of the Army . "

The Judge Advocate General concludes that the word " revise" in the above-
• quoted statute gives him the authority to set aside and completely nullify th e

action of a court composed of 12 experienced officers, which action had bee n
approved by the department commander .

The definition of "revise " as given in Standard Dictionary is as follows :
" To go or look over or examine for the correction of errors or for the pur-

pose of suggesting or making amendments, additions, or changes ; reexamine ;
review. "

As the authority exercised by the Judge Advocate General has, within the
memory of the officers of the Army now on the active list, been exercised onl y
by persons who have by law authority to exercise command, it is believed the
intent of the law should be beyond question before such radical action is taken.
It is believed doubtful if Revised Statutes, 1199, gives the Judge Advocate Gen-
eral the authority he has taken .

The justification for this belief is also found in the Articles of War, containe d
in the net of June 3, 1916. Articles 46 and 48 provide who have authority t o
carry into execution the sentence of courts-martial .

The commanders mentioned in articles 46 and 48 have power to disapprove a
finding.

Nowhere in the Articles of War can I And the Judge Advocate General i s
given authority to nullify the acts of courts-martial . As the action of the Judge
Advocate General, if permitted to stand, establishes a precedent which may be
far-reaching in its bearing on the discipline of the Army, I recommend hi s
action be disapproved .

If it be decided that the Judge Advocate General has the legal right to take th e
action taken, there is nothing to do but restore these men to duty and order the m
back to their battery.

I recommend that Capt . Harvey he informed that the evidence in the record o f
the trial of these men discloses the fact that he was entirely lacking in judgment
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in his handling of the men of his battery ; not only at the time they committe d
the offense but the evening before ; that the lack of discipline in his battery ,
which he must have known, should have indicated to him the necessity for abso-
lute justice .and the exercise of wise discretion in the handling of the situation s
that arose ;- and that he has been woefully lacking in some of the qualities hi s
superiors have a right to expect of all officers, and especially one who has had
the advantage he has had .

WM . S. GRAVES,
Colonel, General Staff, Secretary .

EXHIBIT 9 .

OFFICE OF THE JUDGE ADVOCATE GENERAL,
December 11, 1917 .

Restoration to duty of Pvts. Clarence Maheu, Calvin Kunselman, Ralph K .
Green, Wilfred Night, John J . Poryanda, Frank J. Adalnik, John Van De
Vooren, Andrew J . Brown, Roger Graves, Rupert P . Orndorff.

The COMMANDING OFFICER UNITED STATES DISCIPLINARY BARRACKS ,
Fort Leavenworth, Kans .

1. Upon the review in this office of the cases against the above-named men, i t
was held that they had been improperly convicted of the offense charged . The
Secretary of War has directed that these men upon their written applicatio n
therefor, be restored to duty as promptly as possible to complete their enlistment.

2. Will you please, therefore, inform them of this fact and direct each of them '
should he so desire to make written application for restoration to duty and for-
ward same through proper channels for the action of the Secretary of War .

E. H . CROWDER,
Judge Advocate General .

DECEMBER 22, 1917 .
The COMMANDING OFFICER UNITED STATES DISCIPLINARY BARRACKS ,

Fort Leavenworth, Kans .
Refer to my letter of December 11 in which you were requested to inform the

men therein named that upon their written application to that effect they woul d
be restored to duty . Please advise me by wire as to present status of this matter.

E . H. CROWDER,
Judge Advocate General .

OFFICIAL :

Major, Judge Advocate.

[Telegram . ]

FORT LEAVENWORTH, KANS . ,
December 23, 1917 .

JUDGE ADVOCATE GENERAL,
Washington :

Written applications for restoration to duty of men named in your lette r
December 11 mailed Adjutant General December 17.

RICE .

[War Department telegram—Official business .] •

WASHINGTON, December 27, 1917.
COMMANDANT UNITED STATES DISCIPLINARY BARRACKS ,

Fort Leavenworth, Kans . :

Reference my telegram December 22 and letter December 11, Adjutant Gen-
eral's Office advises applications of men in question received and approved .
Kindly advise me by wire when they are restored .

CROWDER,
Judge Advocate General.

Official :
E . G. DAVIS,

Major, Judge Advocate:
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[Telegram .]

FORT LEAVENWORTH, KANS.,
January .5 . 1918.

JUDGE ADVOCATE GENERAL,
Washington :

Men named your letter December 11 restored to duty January 5 .
RICE.

EXHIBIT 10.
MARCH 12, 1919.

Questions by Gen . J . L . Chamberlain ; answers by Gen . E . H. Crowder.
Q . When you took up the duties of Provost Marshal General, leaving Col .

Bethel, the senior officer in the Judge Advocate General's Office, in charge, was
he given any specific instructions relative to the administration of the office
in so far as it related to matters of military justice, or did he automatically
take up those duties as senior officer?—A. The latter . As senior in the office h e
assumed charge, leaving it to be determined by the volume of work developed
just how much of the burden of Judge Advocate General I could carry con-
sistent with performing the duties of Provost Marshal General . The record of
opinions in the office should disclose during this period the amount of attentio n
I gave to the office of Judge Advocate General .

Q . About the middle of August, 1917, when Gen. Ansell became the senio r
assistant in the office of the Judge Advocate General, did he receive from you,
either in writing or verbally, any specific instructions as to the administratio n
of the office or did he assume those duties and perform them automatically as
the senior officer?—A . The latter . I do not recall issuing any instructions on
the subject at all, either orally or in writing .

Q. In November, 1917, at the time that the order appointing Gen . Ansel l
Acting Judge Advocate General, was revoked, at which time you resumed active
charge of the office, did Gen . Ansell receive from you or, so far as you know,
from the Secretary of War or the Chief of Staff any instructions relative t o
the duties which he should perform in the office, or did he automatically con-
tinue, as he had been doing before, his duties as senior officer?—A. I do not
recall any such instructions, and his initiative and authority, previously exer-
cised as senior officer, remained undisturbed . (Added.) The records of the
office as to opinions signed and as to court-martial cases acted upon will dis-
close whether there are any exceptions to be made to the statement I have jus t
recorded—that the initiative of Gen. Ansell was left undisturbed as senio r
officer .

Q . In some paper which I have recently examined I found a statement mad e
by Gen . Ansell to the effect that upon the occasion referred to the duties an d
responsibilities pertaining to reviews of courts-martial and other matters con-
nected with the administration of military justice were placed in the hand s
of his junior in the office, and that from that time until his departure fo r
Europe—in fact, until his return from Europe—he had no responsibilities re-
specting the administration of military justice .—A. My recollections as to tha t
are in substantial accord to the testimony of Col. E. G. Davis, then lieutenan t
colonel or major, who has covered this point fully in his testimony before the
Senate Military Committee. and is to the general effect that he continue d
with undiminished authority in handling all matters arising in the section' o f
military justice, and determined himself what cases would be passed up to me
as needing my personal attention .

Q . Who was the junior officer to whom Gen. Ansell referred?—A. It must be
Col . E . G. Davis.

Q. Upon his return from Europe, in July, 1918, did Gen . Ansell resume his
duties in the office as the senior officer automatically, or did he receive fro m
you definite instructions relative to the scope and limitations of such duties? —
A. He received no such instructions and resumed his former relations wit h
the office automatically .

Q . The point I wish to make is : Between November, 1917, and July, 1918 ,
except during his absence in Europe, was Gen. Ansell performing his duties
as senior officer in exactly the same unrestricted manner that he was prio r
to and subsequent to those dates?—A . Precisely ; so far as I had any knowledge
and I am not on my warning that he considered that he was in any way re-
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stricted, except in so far as he was restricted by the decision of the Secretar yof War in section 1199 of Revised Statutes.
Q. He never actually exercised the authority which, under that statute, h eclaimed?—A. I ,believe that in more than a dozen eases which remained h e

exercised and promulgated decisions under that statute .
Q . This without having submitted for interpretation that statute to higherauthority?—A. I think while the proper consideration of that was pending tha t

he exercised the authority in probably more than a dozen cases .
Q. Do you recall whether or not the case of the noncommissioned officer s

of Field Artillery at El Paso was the first case in which he exercised or at -
tempted to exercise this function?—A. I do not.

Q. From the records it appears that the order of November, 1917, detailin g
Gen. Ansell as Acting Judge Advocate General was never actually issued, or
at least given publicity, but that it was a suspended order . Have you any
knowledge as to the reasons for that peculiar way of handling an order ; bywhom, or why?—A. Why it was marked for suspended publication nearly tw o
months later ?

Q . Yes.—A. I have no idea. [Gen. Crowder, referring to this suspended
order.] There was a memorandum of November 3 (I think the dates are accu-
rate) from Gen. Ansell to me which was delivered to me in my office at Sev-
enth Street, reciting the reasons why he thought an order should be issue d
under the provisions of 1132 of the Revised Statutes, relieving me from dut y
as Judge Advocate General and detailing himself as Acting Judge Advocat e
General . A reply from me on November 4, the following day . On November
6 the submission by him to the Acting Chief of Staff of a formal order necessary
to accomplish my relief and his detail, concluding with the statement that he
was authorized to say that the issue of this order would be agreeable to Gen .
Crowder. The subsequent procedure I am not clear about, for I understand
informally that the order submitted by Gen . Ansell was referred to the General
Staff and reported back in a modified form . Whatever the facts may be
an order of this character was approved by the Acting Chief of Staff, Gen.
Biddle, and marked for suspended publication . The first information that I
had that such an order had been approved and marked for suspended publica-
tion was about November 17, when I was informed of the fact by the Sec-
retary of War in person, the occasion being an interview on the questio n
of appointments to be made in the Judge Advocate General's Department .
The Secretary of War passed to me a list of recommendations submitted b y
Gen. Ansel] and asked me if I approved of that list . I glanced over it and
saw that most of the names thereon were names of men whose qualification s
I had personally inquired into . I handed the list back to the Secretary with
the statement that the appointments recommended were, I thought, all well -
qualified men. He then acquainted me with the fact that he had aske d
Gen. Ansell whether the list had my approval ; that Gen . Ansell left his offic e
and came back with a copy of this order that had been approved by the Actin g
Chief of Staff, Gen . Biddle, relieving me from duty as Judge Advocate General
and detailing Gen . Ansell . It was the first information the Secretary sai d
that he had had of the issue of such an order . At that time I acquainted
the Secretary of War with the correspondence that had passed between Gen .
Ansell and myself, recommending the issue of such an order, and my statemen t
to Gen . Ansell in my letter that he should take the matter up directly with the
Secretary of War in his own way. I said that, directly the Secretary of War ,
realizing that the question of who should be bureau chief was one upon whic h
the Secretary of War would expect to function personally, and especially a s
to who should be Judge Advocate General, in view of the large civic jurisdictio n
of the Judge Advocate General not handled through the Chief of Staff at all .
There followed some conversation between the Secretary of War and myself ,
which was supplemented, I understand, by conversation between the Secretar y
of War and the Acting Chief of Staff, Gen . Biddle, who undertook to stat e
his personal recollection of the statements made by Gen . Ansell to him at the
time he submitted this order. At that time I did not know that there was a
written memorandum of submission of the question by Gen . Ansell to the
Acting Chief of Staff, which written memorandum settles in a very definit e
way the representation that Gen. Ansell made to the Chief of Staff in regard
to my personal attitude toward the subject.

Q . Did you have any conversation with Gen . Biddle at this time relative
to the issuing of this order?—A. I do not remember ; I may have had som e
conversation with him but do not recall it.
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Q. So you do not know what lead to that peculiar situation of this suspende d
publication?—A. No. I remember that the impression that it made upon m e
was that perhaps that was customary at that time because of the rush o f
business and was a concession made to the Government printers as to th e
amount of printing they had to do .s

	

*
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*

	

*
MARCH 12, 1919.

Q. What was the proceedure in the four death cases of the A . E. F.?—
A. When the records came in they went to the Disciplinary Section and were
reviewed therein by Maj . Rand, a lawyer of New York City, recently com-
missioned in the Judge Advocate General ' s Department, who is a man wh o
had had extensive criminal practice and was associated with Jerome of Ne w
York City in the trial of very important criminal cases which claimed th e
attention, at that time, of the Nation. He turned hi a review all too brief,
I thought, sustaining the proceedings . When the review reached me I re -
marked, to whom I can not say now, that the review in such an important cas e
should be drawn in such a way as to show all the facts of the case necessar y
to convince the reader that the case had been examined with thoroughness an d
great care . I am here depending altogether upon my recollection, as I hav e
not attempted to go through the records of the office and follow the adminis-
tration as accurately as I might do after conference with the officers who wer e
directly charged with this important line of work . Anyway, the cases wen t
back with instructions for a more exhaustive review and when that revie w
came up I was still in a doubtful frame of mind, not because of the insufficienc y
of the record, although I would have been glad if the cases had been tried with
greater attention to that greater detail which the serious character of the
otlenses required, but I had before me a letter sent directly by the commandin g
general of the A . E. F., asking that the sentences should be approved and that
he he given authority to carry them into execution . I carried the final revie w
up to the Chief of Staff in person and had quite a prolonged conference wit h
him.

The interview between us commenced with a statement by me to him to thi s
general effect : " Gen. March, you are but recently returned from the theater
of war . You know the conditions there first hand ; you may have some persona l
knowledge of these cases . The extreme sentence of death has been imposed .
They are the first sentences of this character to reach us from the theater o f
war. I know the public interest that will attach to these cases, and the publi c
attention that will be given to any execution of these sentences. I know also
how serious a thing it is to disagree with the commanding general of an arm y
in the field on a question of this character . I have brought the cases to yo u
with a report which concludes without a recommendation, because I wish t o
leave this question of clemency to be settled after conference between you an d
me, and later on between us and the Secretary of War. It would be very un-
fortunate if we went before the President in such a matter with divide d
counsel if it is possible for us to reach a common conlusion . "

Gen . March then and there expressed a view on the cases. The extent
to which he claimed personal knowledge of these cases is now dim in my
mind, but that he knew generally of conditions over there and proclaimed tha t
he had that knowledge is very distinct in my mind. He announced then hi s
view that the sentences should be approved and carried into execution an d
that was his final state of mind at the end of the conference . This led me t o
leave the review with him in the form in which I submitted it, that is, with
the statement that the records were sufficient but without a recommendation
as to the course which should be pursued respecting clemency .

I returned to my office and gave orders to an officer, whose name I do not
recall, but I think was Col. A. E. Clarke, to visit The Adjutant General' s
Office and obtain from the records of that office some facts respecting the ages
of these boys, the length of their service, the amount of training they had, an d
also to examine our own office to see how many cases of disobedience of orders
or sleeping on post had come up from the theater of war in which sentences of
less severity had been given, and to examine generally into the rank of punish-
ment. When Col. Clarke (if he were the man) reported back I was advised
of the fact that two were under 20 and two under 19 and that they had shor t
periods of service.

I was apprised of the fact that there had been other cases coming up fro m
the theater of war, trials for these same offenses, and that in none of the cases ,
had the death penalty been awarded . I was left in doubt in my own mind
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as to whether the officers of the A. E . F. had given these newly enlisted sol i.
diers instructions as to the gravity of these two offenses—disobedience of
orders and sleeping on post . Later, I submitted the case to Gen . Ansell, ex-
pressing to him the feeling that I had about the execution of these sentences,
and asking him to submit me a memorandum . This he did in rough form,
which is now in the hands of the Inspector General, and which speaks fo r
itself. My recollection is that he submitted this memorandum on the 15t h
day of April, 1918, and that on the following day I submitted a supplementa l
memorandum on these eases incorporating what I thought was the essentia l
part of Gen. Ansell's memorandum to me. My recollection is that the Chie f
of Staff had not reported on the cases and that when he did report he re -
ferred . not only to my original memorandum but to my supplemental mem-
orandum .

In addition to what is stated here I had more than one conference with th e
Secretary of War as to the final action to be taken upon these cases in respec t
of clemency. My recollection is that there were three such conferences and
that in the last conference between us the Secretary of War stated that hi s
mind was made up not to execute the death penalty, notwithstanding Gen . Persh-
ing's urgent request for authority to carry the sentences into execution .

Q. After his return from France Gen . Ansell issued certain written instruc-
tions to the boards which were operating in the department . Did any reaso n
exist whereby he could not have issued those instructions or similar instruc-
tions in regard to any matters in the office, except during his absence?—A. No ;
as I was consulted on the orders he issued.

MARCH 17, 1919.

Q. Do you know the source of the article which appeared in the New Yor k
World on January 19?—A. I do not, but I do know personally the man under
whose name it was published, Roland Thomas . He called at my office with the
Secretary of War's visiting card, and asked to see a limited number of records ,
which I do not think exceeded six . I gave him access to the records and i n
the course of an hour, and I think in less than half an hour, he returned
with two court-martial orders in his hand. At that time Col. Reed, the hea d
of the Section of Military Justice, was in my office conferring with me . Mr.
Thomas said, "Here is a confirmation of what the papers are saying, namely,
that there is grave inequality of punishment . I have in my hand," he said, " two
court-martial orders showing proceedings in two cases tried in two courts a t
Camp Dix, N. J., both trials for desertion . In one case the man is sentenced
to 25 years ; in the other to six months ." Col. Reed said to him, "Let me
see those orders." Thomas passed them to Col . Reed, who looked at the m
and handed them back . That ended the conversation and Mr . Thomas went
out and a few days thereafter there appeared the article in the New York
World, occupying the entire first page of the editorial section of the Sunda y
edition, January 19, and invaded two or three interior columns . I think
the total length of time he was in my office did not exceed an hour, and I fee l
it did not exceed half an hour .

Q. What were your conclusions relative to the preparation of that article?
A. That it was prepared by some one who had access to the records of my office.

Q. You stated that you had no knowledge as to the identity of the perso n
who prepared it?—A. Absolutely not .

Q . Is there anyone in your office who would be in a position to possess tha t
information?—A. Every officer on duty in the office would have access to thos e
records and they would be particularly available to officers at work in th e
Section of Military Justice and in the clemency section .

Q . Then an article of that kind could be prepared by any one of those officer s
without it being apparent to anyone else that they had prepared same?—A . I
should say so ; and add that it might be prepared by any clerk who had th e
ability to write such an article.

Q. It appears in the evidence that at the time Gen . Ansell was appointed
brigadier general, and by virtue of such appointment became senior assistan t
in the office of the Judge Advocate General that he received certain verba l
orders of the Secretary of War regarding his duties . Have you any knowledge
regarding that subject?—A. I do not recall ever having heard of such order s
being issued, but would not undertake to recollect every conversation I had
-at that time .

Q. In the order, which was issued on November 8, assigning Gen . Ansell t o
duty as Acting Judge Advocate General appears this statement : " The verbal
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orders of the Secretary of War, dated August 11, designating Brig. Gea.
Samuel T . Ansell judge advocate, National Army, as Acting Judge Advocat e
General of the Army, are hereby confirmed and made of record ." Have yo u
any knowledge as to those verbal orders?—A. None at all .

Q . My attention has been called to a mimeographed office memorandum o f
April 10, 1918, signed by you (shown later that same was not signed) as Judge
Advocate General, in which is described the organization of the office, in whic h
you are shown as Judge Advocate General ; Gen . Ansell as Assistant Judge
Advocate General, and Col . Mayes as assistant . It shows Col . Davis as the
Chief of the Division of Military Justice . Was that memorandum showing an d
confirming the organization which then existed or did that memorandum effect
a reorganization of the office and refer to a condition which went into effect
at that time?—A. I do not recall a memorandum of that date and would like
to see it . I do not recall the issue of this memorandum of organization . I can
not recall that the subject of the new organization of the Judge Advocat e
General ' s Department was discussed at that particular time . My impression
Is that this is simply confirmatory of an existing organization which had bee n
in force for an indefinite period prior to the (late of same, April 10, 1918 . I
might be permitted to state that Col . Davis, who, as Chief of Military Justice
Division, handled probably 50 per cent of the papers coming into the office ,
and would be able to give definite information as to how long this had bee n
in force . It seems to me that in the rather cursory reading of his testimon y
before the Military Committee of the Senate recently he covered that point .

Q. Do you happen to recall the approximate date upon which Col . Davis was
assigned to that section?—A . He was almost the first choice and had been o n
duty in that section continuously for a period of several months, except a fe w
weeks that he was absent on a tour of inspection, during which he was sub-
stituted by Col . A. E. Clarke . Their administration of the section must cove r
a period of several months prior to April 10 .

Q. In Gen . Ansell's testimony before the Senate committee, he states, " Refer -
ring to the occurrences of November, 1917, I was then told that matters of policy ,
such as this, would not be passed upon by me, except after conference with m y
chief." In answer to Senator Frelinghuysen's question " Who told you that, "
Ansell answered, " The Secretary of War ; probably also the Chief of Staff an d
the Judge Advocate General . I know the Secretary of War told me and it was
generally understood." Have you any knowledge on that subject ; any more
than you have already stated?—A. No ; except that immediately following my
interview with the Secretary of War about November 17, when we discussed the
merits of applicants proposed for appointment in the Judge Advocate General ' s
Corps, the Secretary of War addressed me a letter, which I presume you have o r
can get, discussing these questions, expressing his desire that I give more tim e
to the duties of Judge Advocate General and less time to the duties Of Provos t
Marshal General . In the conference about November 17 he made it very clea r
that he never contemplated that I would not be in charge of the policies . Re-
ferring to Gen . Ansell's memorandum of November 10, 1917, here was th e
thought : I got my first knowledge of the memorandum of November 10 fro m
the Secretary of War on November 23 or 22, and not at the interview of No-
vember 17 . I never asked the Secretary of War where that memorandum o r
brief of Gen . Ansell's of November 10 had been. I have allowed myself to be-
lieve that it was one of a large number of papers, perhaps, submitted to hi m
near the date of it, but not taken up by him about the time he spoke to m e
about it, to wit, November 22 or 23. I say he supposed I was in charge of th e
office because he apparently had learned on November 17 from a conversatio n
with Gen. Ansell of the issue of the Executive Order No . 1132 of the Revised
Statutes, detailing him to Judge Advocate General, the effect of which was t o
relieve me. Now, it would be strange and something to be explained if he had
that brief of Gen . Ansell's dated November 10 on his desk when he talked on
November 17, and had not mentioned it . I never, as I say, made any inquiry,
but just assumed that he had not yet reached it and that he reached it som e
time before November 22 or 23, when we had our conversation about the brief.

Q . And after November 17?—A. Yes.
Q . What are the circumstances which led to the clemency board?—A . The

whole thing is set forth in correspondence between my office and the Secretary
of War direct . My recollection is that during the period I was absent i n
Chicago, to which place I had gone at the direction of the Secretary of War
to address the Selective Service Board, Ansell turned in some kind of a report,
which I found on my desk when I returned, and which led to additional cor-
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respondence, as the result of which the board of clemency was organized .
That correspondence ought to show who made the original suggestion. It
should be said that the time for convening such a board of clemency cam ewith the : igning of the armistice and resulting conditions approximating thos e
of peace, the matter of convening the clemency board is interwoven in my
mind with the further admonition that I caused to be issued about this time
to all courts and reviewing authorities, that as to offenses committed afte r
November 11 they would observe the limits of punishment established in th e
peace-time order, except in tho e cases where the courts and reviewing author-
ities could enter on record a valid reason why the punishment imposed in a
particular case was in excess of those limits . Both orders were intended to
operate in the same field of excessive punishment, the la' t one mentioned to
take care of offenses after the signing of the armistice, and the other to re -
duce the war-time punt hments, that is, punishment for offenses committed
during the period of war, to peace-time standards . In my inquiry as to why
an order had not been issued of admonition to courts on the question of court s
I learned that such an order had been suggested by Col . Read, of my office,
to Gen. Ansell in September of 1918, the purpose of the order being to ad-
monish courts, particularly in this country, that les severe punishment woul d
meet the situation here. Col. Read, in giving me-this information, submitted
the rough of the suggestion he at that time laid before Gen . Ansell, with the
remark that Gen. Ansell regarded the suggestion favorably but that at hi s
direction the memorandum went to a board of review to be pas ed upon there ,
and that the board of review, probably because of excessive work, had neve r
reached it and the matter died. I used this memorandum that Col. Read said
be submitted to Gen . Ansell in September of 1918 in preparing the order ad-
monishing courts in regard to quantum of punishment respecting offenses
committed after the igning of' the armistice.

Q . Gen . Ansell states, " In September, upon my insistent recommendation ,
power was established in the Acting Judge Advocate General in France to
make rulings upon matters of the administration of military justice, which
would control the commanding general, unless overruled by the Secretary o f
War . This is now being opposed by the commanding general American Ex-
peditionary Forces, and my own action and the propriety in procuring the
issue of this order is being subjected to question ."—A. I am familiar with the
memoranda and draft of order which was submitted by Gen . Ansell upon thi s
subject, and also have the draft of the order signed by Col . Brown, Genera l
Staff, after nevi' ion . I find that the order, as it reads, is quite different from
the memorandum which he submitted, and that the order as it reads practi-
cally gives to the senior officer of the Judge Advocate General's Departmen t
over there the very authority which Gen . Ansell's interpretation of 1199 woul d
have given . Yes, it is the very authority, but sought to be deduced from othe r
sources.

Q. Have there been any circumstances connected with that which do no t
appear in the records?—A . Yes . Shortly after returning to duty in the office
there came to my desk a request from France, from the Board of Review, an
opinion rendered upon a controversy which had arisen between Gen. Bethel, the
judge advocate on Gen. Pershing's staff, and Gen . Preger, in charge of th e
branch office of the Judge Advocate General's Department in France . It
appears that Gen . Kreger, in a number of cases, had returned the proceeding s
under General Order 84, and under the mandatory provisions of that order th e
reviewing authorities were compelled to give effect to Gen . Kreger's decision .
This was the subject of protest and dissent by Gen . Bethel. In looking over
the opinion and the accompanying correspondence I learned for the first tim e
of the issue' of General Order 84 . I sent for Gen. Ansell and asked him as to
the origin of that order. He replied that the order had originated with him .
I then asked why he had not conferred upon the Judge Advocate General a t
Washington the same power that he conferred upon the Acting Judge Advocat e
General in France with respect to the right given by that Order No, 84 to con-
trol the action of reviewing authorities. He answered, " I did not think I
could get such an order through." My next question was, " Do I understand
that this Order No. 84 was issued by the department unwittingly?" His repl y
I remember with the greatest accuracy, " Most unwittingly . " Ile explained that
when the proof of the order came to the office for revision certain of the officer s
who had helped him consider the original order desired to make some amend -
fdents therein, but that he had limited the amendments to what .could be de-
scribed as " verbal changes," so that he might, if interrogated by the Assistant
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Chief of Staff, say that there had been no change in the substance. The con-
ersation between us terminated about that point. It was late in the after-

noon. The next morning when I returned to the office I dictated a memorandu m
order to Gen . Ansell asking him to put in writing what he had said to me th e
evening before, and, as I remember, said with respect to the order having been .
issued unwittingly by the War Department . In the early morning hours h e
came to me with my order in his hand and said he did not quite understan d
why I asked him to put that conversation in writing ; that I ought to under-
stand that it would be embarrassing for him to do so . He seemed wrought up
and to some extent agitated. It was evident that he desired to avoid com-
pliance with order, and I said to him, " All right, Ansell, just so you and I .
have the same recollection of the conversation ." He left, carrying the order
with him, and it must be in his possession . I think he had both the original
order and the copy . I have no copy in my office. I expected him to leav' the
order with me, but he carried it away with him and I never called upon him to
return it .

Q . Did you have any conversation with the Secretary of War relative to the
issuing of that order?—A. I heard a conversation between the Secretary of War
and Gen . Ansell on the subject .

Q . What was its purport?—A . His statement differed in some respects fro m
the statement that I have made. The point was not pursued because during the
conversation the Secretary of War stated that he was not particularly con-
cerned with words used, but had sought the interview with Gen . Ansell for th e
purpose of ascertaining his real state of mind and that he would not indulge in .
any controversy about words . Gen. March was present at that interview.

Q. Was that order allowed to stand after the Secretary of War and Gen .
March learned of it?—A. No immediate action was taken for a few days, per-
haps three or four ; the matter was left undecided, and the next information
I had came from the Secretary of War himself when we were leaving th e
War Department Building one afternoon. He said to me at that time, " I
think the best thing to do is to discontinue the branch office in France an d
that will automatically repeal General Order No . 84 ." I said to him, " That
will require serious consideration." The next information I had was from a
telegram which had gone to Gen. Pershing discontinuing the office in France
and revoking all orders and instructions relative thereto . That order was
not issued upon my recommendation. A proposition is now pending to revive
the office in France, but with the jurisdiction similar to the jurisdiction of the
office here, minus this extraordinary power to control the action of the re-
viewing authorities, respecting their action upon sentences .

Q. Referring to the statement that this order is now being opposed by th e
Commanding General in France you state, " But it is not true to a certai n
extent that the order is being opposed by the Commanding General, America n
Expeditionary Forces. On the contrary no word of opposition is on recor d
nor can any trace be found ." In the files which you handed me to-day I
found some cablegrams which refer to that matter . I have not been able to
digest them and am not able to question you very intelligently on that subject ,
but in looking it over it occurred to me there were cablegrams which appeared
to be a protest to the Judge Advocate General .—A. The protest you foun d
in that bunch of papers, if you could call it a protest, was against the estab -
lishment of the office in the first instance, and refers to a prior date and no t
to this action at all: Our first orders over there were misunderstood and for
more than a month action was delayed in establishing the branch office i n
France, and some inquiries came up which indicated that Gen. Pershing
thought it was unnecessary for an army operating in the theater of war . In
respect of this last incident, which was a recent incident, the Commandin g
General of the Expeditionary Forces was not brought into the controversy
between Gen . Bethel and Gen . Kreger, in any way that I noticed. It seemed
to be a difference between two lawyers and two Judge Advocates General ,
which had been certified for the opinion of the Judge Advocate General of th e
Army. I am not aware that Gen . Pershing had the matter brought to his
attention and in that sense I made this statement .

Q. Will you state briefly the sequence of events in connection with the four
soldiers who were sentenced to death in France?	 A . You are entitled, in
answer to that question, to an exact chronology of executive administrative
action on those four cases, which I am not in a position to give, not havin g
recently revived my recollection by recourse to documents, but can state wit h
substantial accuracy .
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Q. Are there documents on file which will cover that completely?—A. Yes ; it
can be covered completely, but there is an accusation which I saw in the Con-
gressional Record which I would like to cover in my reply . I well remember
my first attitude on the question of those four death cases that came up from
France . Of course we had administered the office in expectation that eases o f
that character would reach the office . My attention was particularly attracted
to them by the fact that the commanding general of the Expeditionary Force s
had addressed a letter to the Judge Advocate General upon the question o f
execution of the death penalty, and favored the execution of these four men .

The first review, of the cases was prepared, as I now recollect, by Maj . Rand ,
who was working in the section of military justice . Maj. Rand's place a t
the bar of New York City is an enviable one . He had participated in th e
trial of notable criminal cases and his assignment, when he reported to b e
commissioned, was naturally to this section of military justice . He found
no prejudicial error in the cases and stated that the findings and sentences
were legal . I was dissatisfied with the review because of its brevity, feeling
certain that we would not have a proper record of official action unless th e
review of the case was exhaustive and furnished evidence to the reader tha t
the cases had been carefully considered . My recollection is that in the firs t
draft the unusual letter to which the commanding general of the Expeditionary
Forces had sent in was not incorporated . That was one thing that I asked
to have incorporated . Just how many times the report was rewritten I can
not say, but I remember to have taken the precaution of submitting the records
to Col . Wigmore, who was on duty in the office of the Provost Marshal Gen-
eral, and not at all in the office of the Judge Advocate General, for examination ,
because of the fact that he is the author of a standard work on evidence . I
received back a report from him that the records were sufficient to sustai n
the findings and sentence. I then took the record to the Chief of Staff and
submitted them in person, expressing to him the doubt that was in my min d
as to the final action to be taken respecting clemency, but assuring him tha t
the best talent in my office pronounced them free from error. I said to him
on that occasion that it would be unfortunate to pass up to the President a
divided opinion on these cases if by conference we could reach agreement . I
referred to the fact that he had but recently returned from the theater o f
war and knew the conditions there, and might have some knowledge of these
four eases. We had a conference, in which he revealed himself of the opinion
that the four men should be executed in accordance with the recommendation
of the commanding general of the American Expeditionary Forces . I said
to him, " If that is your final opinion I shall leave this report with you, t o
go to the President ." I did so and returned to my office . Almost immediatel y
after my return I called in Col. Clarke and asked him if it would not be wise
to search the records of The Adjutant General ' s Office and ascertain some fact s
outside of the record which might weigh in the final disposition of the cases .
I mentioned to him that I particularly desired to know the ages of these men ,
their earlier environment, and also to search the records of our own office
to see how similar cases had been handled in the theater of war . About thi s
time I walked into Gen . Ansell's office and talked about the cases to him an d
asked him if he would not make an examination of those records and give m e
his opinion . He made up his report and submitted it to me in the rough,
that is, it was not reduced to the form that reports are when intended to be
part of the records of the office, but was the kind of report that is given t o
the head of the office upon request.

Q . Gen . Ansell states, referring to the report which he made upon his retur n
from Europe, " This report never reached the Secretary of War ."—A. That
statement, as I recollect, first came to my knowledge reading the Congressiona l
Record of recent date, and I think in a letter addressed by Gen. Ansel] to Mr.
Burnett . I came to the office and asked for the report, as I did not remembe r
to have seen it. It is true that upon his return Gen. Ansell came to my office
and submitted a document which contained a number of observations which
he had made, explaining that it was more or less a personal document which
he thought I would be interested in. I read it over and it is the one that ha s
been used a lot in public addresses, but he never brought in his official repor t
and I did not see any official report until I instituted this search after noticin g
the Congressional Record . I called upon the executive officer to get me th e
report . He brought a carbon copy . I asked him where was the original . He
said he did not find it on file . Later he came to me with the original an d
said it was on Gen. Ansell's desk. It was addressed to me, as I remember,
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not to the Secretary of War. I do not remember to have ever seen that report
and know he never personally submitted it as he did the informal report . It is
true that up to that time it had never been forwarded to the Secretary of War .

Q. In connection with the publication of the order of November 8, designatin g
Gen. Ansell as Acting Judge Advocate General, were you, upon any occasion,
present during interviews between the Secretary of War and Gen . Biddle?—A.
I have a little difficulty in answering the question . My difficulty arises from
the fact that I am unable to say whether the Secretary of War repeated to me
some conversation that he had with Gen . Biddle, or whether I talked directl y
with Gen. Biddle. I do recall that I heard about this time that Gen. Biddle
said that Gen. Ansell had represented to him that we were agreed that the
order should be issued and when he was asked more particularly he remarked ,
" That is the impression I have carried with me all this Hine ; but if Gen. Ansell
should say he did not use language of that kind I would not be in a position to
dispute him." I dismissed the thing from my mind after I saw the monorail-
Aunt Gen . Ansell handed Gen . Biddle and which contained what Gen . Biddle
had seemed to recollect.

Q . That, then, was Gen . Biddle ' s explanation presumably of why he passed
that order without bringing it to the attention of the _Secretary of War?—A .
Yes .

Q . What connection had Gen. Ansell with the revision of the Articles o f
War?—A. I was appointed Judge Advocate General on February 15, 1911 . I
do not remember just when Gen . Ansell came to duty in the office, but I think
in 1913 . The first revision was submitted, I think, in May of 1913, but it wa s
in the course of preparation for probably a year before it was submitted . Dur-
ing that time if I had any correspondence with Gen . Ansell it ought to be on
the files of the office or he may have copies of it. I have no recollection of th e
correspondence to which he refers . It would be quite natural for me to con-
sult him, for his legal abilities had attracted may attention even prior to th e
date of my appointment . If he has the correspondence it ought to answer you r
question . I have not it. I have two or three memoranda that he submitted
to me upon articles which we were considering for incorporation in the code .
I have them put away in a file in which I keep all of the official memoranda j
receive from Gen . Ansell that do not become final—of which there are a large
number—just as for every other subordinate in my office . I have looked them
over to see what evidence they contain and find two or three memoranda o n
two or three different Articles of War . I have asked questions of the men in
the office at the time whether they heard these views of Gen . Ansell's respectin g
the scope of revision. I have not learned of any expression he made at tha t
time of dissent from the revision on account of it being lacking in scope an d
fundamentals. I think I have covered your question . He never was aggres-
sive in making suggestions and had the most ample opportunity, because no t
until 1916 did we get the revision through . Perhaps he has memoranda whic h
would elucidate the subject further .

Q . In that connection can you give the names of the officers of the Judg e
Advocate General's Department who were especially engaged in the revision
of those Articles of War?—A. Gen . Kreger took a more active part than anyon e
else. He helped on them while yet acting judge advocate of the Department
of Colorado. Later, when he entered upon duty in the office, he frequently
was consulted thereon . The office was a small one in'those days and I do no t
instantly recall the names of others, but perhaps I could with the aid of Mt
records . Gen . Kreger ought to be asked about this, because his recollections
would be better than my . own .

. EXHIBIT 11.

MARCH 15, 1919 .
Questions by Gen . CHAMBERLAIN .
Q. 'Give your name and rank .—A, James Easby-Smith, colonel, judge advo-

cate, at present on duty in the office of the Judge Advocate General .
Q . How long have you been on duty?—A. I was commissioned a major

July, 1917 ; on account of being chairman of the district hoard of the Distr}ei
of Columbia I did not accept same until September 20, 1917, and was tho u
ordered to report to the Judge Advocate General personally for assignment. t o
duty. Was ordered to duty in the Office of the Provost Marshal General, rah l
remained on duty in that office until November, 1918, when I went abroad,, anal
on my return from abroad, the latter part of February, 1919, I was verbally as-
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signed to duty in the office of the Judge Advocate General's Department, where
I am now on duty .

Q . On what date in November, 1918, did you leave the Provost Marshal Gen-
eral's Office for France?—A . I left on the 27th of November .

Q . During the month of November, 1917, an order issued but never published
to the Army, relieving Gen. Crowder from his duty as Judge Advocate General
and detailing Gen . Ansell as Acting Judge Advocate General . Some controvers y
has arisen as to the issuance of that order and other matters directly connected
with same. What information, if any, have you bearing upon that subject? –
A. Well, I knew nothing about the issuing or revocation of the order, except b y
hearsay, until recently, when, in compliance with Gen . Crowder's directions, I
inspected and secured copies of the original papers in the Office of The Adjutant
General, and Chief of Staff, but I can fix certain dates on account of the fol-
lowing facts : On a date, which I have now fixed as Saturday morning, Novem -
ber 24, 1917, Gen . Crowder, whose office was in the room next to the one I occu -
pied, called me in early in the morning, probably 8 .30, and handed me a brief,
which had been submitted by Gen . Ansell to the Secretary of War dated Novem-
ber 10. I am very positive that he had received it from the Secretary only th e
day before for the reason that he stated to me that he had been very muc h
humiliated the evening or night before by the Secretary handing him the brief
and stating in surprise that it was remarkable that Gen . Crowder had bee n
Judge Advocate General for nearly two terms and was not aware of a powe r
residing in his office. Lieut . Col . Johnson, subsequently brigadier general, wa s
then executive officer, and either at the beginning or during the interview, Gen .
Crowder called him in . The general stated that the brief proceeded from fals e
premises and directed Gen . Johnston and myself to drop everything in han d
and devote ourselves exclusively to the investigation of the facts and th e
authorities, and to prepare a memorandum brief for him covering the entir e
subject . I immediately began an investigation of all statutes by which Congres s
had vested appellate power in any court or courts, and Gen . Johnston began
an investigation of the records of the Judge Advocate General's Office . The
next day, which was Sunday, November 25, Gen . Johnson and I spent practicall y
the entire day in the record office of the Office of the Judge Advocate General, ex -
amining the action which had been taken by Gen . Holt and others from the sixties
to the eighties. Sunday night and the next day, Monday, the 26th, Gen . John-
ston and I prepared the reply brief and submitted it to Gen. Crowder, either
Monday, the 26th, or Tuesday, the 27th of November . The way that I fixed the
dates is that Gen. Crowder's reply brief is dated November 27 and I am positiv e
that the day that I worked in the record office was Sunday, because no one was
present in the office and the offices were closed, so that I fixed the date when
the brief was handed Gen . Crowder as Friday, November 23, the evening or
night before he handed it to me .

By hearsay, which, I think, however, is admissible as establishing the fact it -
self of receiving information, I will state that when Gen . Johnston and I were
working on the brief he then told me that Gen . Ansell had, a short time before,
obtained an order from the Chief of Staff appointing him Acting Judge Advocate
General and that the order had been revoked by the Secretary . By this informa-
tion I am sure that the revocation had been made prior to the submission of th e
brief by the Secretary to Gen. Crowder.

Q. Have you any knowledge or have you heard anything to indicate the dat e
updn which that brief was submitted by Gen. Ansell?—A. No ; I have no infant
mation concerning that . I observed this concerning the brief : It is dated Noveme
ber 10, 1917 . Gen. Ansell has stated, as I understand, that he submitted it on
November 10. Before submitting the brief • to the Secretary Gen . Ansell
passed it nFbmld .ainon the ofH'eers on duty in the office of the Judge Advocate
General . They all signed : their concurrence except Col . H. A. White, who signed
it at the end with the explanatory words after his signature, "As explained . "
In the file of the papers is a memorandum dictated and signed by Col . White,
under date of November 12, 1917, not concurring altogether with the opinion s
expressed in the brief . It must therefore have been subsequent to Col . White' s
memorandum of November 12 that the brief was submitted, but as to the exac t
date I have no information .

Q . On this occasion, did Gen . Crowder say anything regarding the circuu n
stances under which the order detailing Gen: Ansel as Acting Judge Advocate
General had been secured?—A . Gen. Crowder never mentioned that subject to m e
until within the last two or three weeks: At the time he handed the brief
to me_liemade hb refetenhe whatever .

	

-,;
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Q. You had no knowledge of it?—A. No ; the statement above was made by
Gen . Johnston .

Q. Have you any further information which would throw any light upon thi s
controversy which has arisen?—A . I don't think I have any information except
what I have gained by an examination of the records recently .

Q . What recent examination have you made?—A. As soon as I returned from
France about three weeks ago, Gen . Crowder asked me to examine the entir e
controversy and all files and records bearing upon the questions in th e
controversy, and I have done so, submitting a number of memoranda . I also
secured, with some difficulty, through Col . Kelly, of The Adjutant General' s
office, who I think obtained it from the office of the Chief of Staff, the entir e
file relating to Gen . Ansell's designation as Acting Judge Advocate General an d
his revocation, but the only information which I ever had, until recently, was i n
regard to the preparation of the brief, ,and my presumption is that Gen . Crowder
designated Gen. Johnston and myself to prepare this brief because of the fac t
that all of the officers on duty in the Judge Advocate General's office had signi-
fied their concurrence with Gen. Ansell's views . Being in the Provost Marsha l
General's office I never at any time was connected with the working of th e
Judge Advocate General's office, except in that one instance.

Q. Referring to the memorandum you mention and to the memoranda whic h
you prepared and the information which you have obtained from the records ,
has that practically all been embodied by Gen . Crowder in his statements in th e
courts?—A . I have not seen his statements in the courts, but I presume the y
have, because they were all submitted to him, and on each occasion he stated
that it was exactly what he wanted, and I assume he was satisfied . Some of
these memoranda were signed by me and some were not . I don't think, General ,
I know anything of any importance, except that I feel sure I can definitely fi x
the dates.

•

	

*

	

*

	

*

	

*

	

* *

Col . SMITH. I have been on the most intimate and friendly terms with Gen .
Ansell for many years. Shortly after my work on the brief in November, 191'r ,
he exhibited a very distinct coldness toward me, which, however, seemed t o
have worn off by the time I went abroad, in November, 1918 .

Upon my recent return to this office I met him in the corridor . My son, wh o
had also been to France and also well acquainted with Gen . Ansell, was with me.
To my great astonishment he attempted not to speak to me on that occasion and
his manner was observed by my son.

About two hours later, on the same day, I passed him in the corridor wit h
Maj . Howard Adams, . who had also been on duty in the office of the Provost
Marshal General, and Maj . Adams spoke out directly and said, " Good morning ,
General . " Gen. Ansell looked us full in the face and passed on without chang-
ing expression .

On two occasions since then, within the past week, Gen . Ansell has declined to
speak to me, although of course I have made no approach after the previous re-
buffs .

Maj . Adams had nothing to do with it, but during the whole of his time i n
the Army was chief of one of the divisions in the office of the Provost Marsha l
General.

I state as hearsay that nearly every officer who was on duty in the office o f
the Provost Marshal General and closely associated with Gen. Crowder, who ar e
now on duty in the Judge Advocate General's office, has stated to me that Gen.
Ansell has ceased to speak to him or recognize them.

Q. Do you know whether this change of attitude on his part has been exhibited
in connection with any of the officers who had been connected with the Judg e
Advocate General's office prior to the return of Gen . Crowder to the office?—
A. I know those men very slightly and have no occasion to converse with them .

MARCH 17, 1919 .

Brig . Gen. Lytle Brown, General Staff, after being duly sworn, testified
as follows :

(Questions by Gen . Chamberlain . )
Q. In August, 1918, on account of certain differences of opinion between

Gen. Bethel and Gen. Kreger, regarding the force of recommendations made
by Gen . Kreger in his review of court-martial cases, Gen . Kreger submitted

EXHIBIT 12.
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a memorandum for the amendment of General Orders No . 7. Gen. Ansell, in
submitting the case, states :

" I concur in the views of these two officers, and recommend that the abov e
designated order be amended, so as to require all cases tried by general courts -
martial in the American Expeditionary Forces to be reviewed, to determin e
their legality, by the Acting Judge Advocate General of those forces . The
substantive portion of a draft of order to accomplish this purpose is here-
with . "

In the draft of that order it was provided that " any sentence, or an y
part thereof, so found to be illegal, defective, or void, in whole or in part,
shall be disapproved, . modified, or set aside, in accordance with the recom-
mendation of the Acting Judge Advocate General ." That order, as it wa s
drawn and issued, gives to the Acting Judge Advocate General in France a
power far greater than that possessed by the office of the Judge Advocate
General in Washington, and gives, practically, the power which would hav e
been given had Gen. Ansell's interpretation of section 1199 been accepted .
You are familiar with that matter?—A. Yes, sir .

Q . It has been claimed that it was never intended to give such a power .
Have you any information on that subject .—A. No ; I have no information
that would clear that up exactly, but I am of the opinion that the objec t
of the order was thought mainly to be the throwing into the Judge Advocate
General's office in France the business which should be attended to there with -
out the necessity of referring it to Washington—thereby lightening the work
of the Judge Advocate General's office in Washington and expediting the
work of the administering of justice in the Expeditionary Forces . I am quite
certain that the study of the question in War Plans Division did not con -
template giving authority in France which would be denied the Judge Advocat e
General' s office in Washington. I have no information whatever that any -
thing was inserted in this order surreptitiously . The War Plans Division
simply approved the order, as written by Gen . Ansell's office, and sent i t
tip, in the exact form as written by Gen. Ansell, to the Chief of Staff. It
was approved in the Chief of Staff 's office and sent to The Adjutant General
for issue, exactly as it was sent up to that office . In examining the order
which was issued, I find that there is a slight change of phraseology, but t o
my mind not a change of meaning from the order as it left the War Plan s
Division and passed through the office of the Chief of Staff . There is a sligh t
alteration in the wording and phraseology of the order issued by The Adju-
tant General. Why that change occurred is not known by me .

Q. Was it ,that change which made it incumbent upon the commandin g
general to carry out the recommendations of the Acting Judge Advocate Gen-
eral?—A . The change involved that part of the order. There was a change
in the phraseology of that part of the order .

Q. Have you copies of those papers that would	 A . I have the copy, the
one duplicate copy .of the paper that went' from the War Plans Divisions
to the Chief of Staff, and there signed by Gen. McIntyre and stamped with
Gen . March's name and sent to The Adjutant General for issue .

Q . Please have a copy made and sent to this office .

EXHIBIT 13.

WASHINGTON, D . C., March 17, 1919.
Col . Beverly A . Read, Judge Advocate General's Department, Chief Military

Justice Division, being first duly sworn, was interrogated by Maj : Gen. J. L .
Chamberlain, Inspector General, and testified as follows :

Q. What is your full name, rank, organization, and duties?—A . Beverly A.
Read, colonel, Judge Advocate General's Department, Chief Military Justice
Division.

Q . How long have you been chief of this division?—A. I succeeded Col. Davis
in April, 1918.

Q . Before or after Gen . Ansell left for Europe?—A. After, sir. Col . Mayes was
in charge of the office at the time I was detailed in charge of that division .

Q. (Inspector handed Col . Read a copy of an office memorandum dated Apri l
10, giving the organization of the Judge Advocate General's office.) Are yo u
familiar with that?—A. Yes, sir .

Q. Do you know by whom that was prepared?—A. No, sir.
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Q. What is the significance of this circular? Is it simply confirmation of a n
organization which already existed, or does it signify reorganization going int o
effect at this time?—A. On this particular date, April 10, I was a member o f
the Legislative Division, and I had been a member of that division for som e
time prior to this date, and I don't recall definitely whether this organization a s
outlined here in this circular took effect from April 10 or not .

Q . Were you on duty in the office in November, 1917?—A. No, sir.
Q . When did you come on duty?—A. I came hack from France the latter par t

of January, 1918, and for a short while was unassigned and then was on dut y
in the Provost Marshal General's office for a short while . My recollection is
that it was the latter part of February when I was assigned to duty in th e
Judge Advocate General's office.

Q. The question has arisen during this controversy as to the exact status o f
Gen . Ansell during the period November, 1917, to about April 20, 1918, whe n
he departed for Europe ; whether or not his duties in the office as senior assist-
ant were in any way curtailed or whether his responsibilities and duties were
such as would ordinarily fall to a senior officer during a temporary absence o f
the chief. Can you throw any light on that subject?—A. No, sir .

Q . When you came on duty in the office did you find, so far as appeared to
you, cooperation and teamwork and good feeling in the office?—A . Yes, sir . I
did not see anything to the contrary .

Q. What are the conditions in the office at the present time in that respect
as you know them?—A . Well, sir, I can only speak for my own division, whic h
is, of course, the largest and the most important division, there being about 5 0
officers in that division, and they are all officers from civil life except myself —
I am the only Regular officer on duty in the division—and I have seen nothing
to indicate on the part of these officers lack of what you refer to as teamwork .
Of course, they have been somewhat upset and disturbed on account of thi s
controversy, and particularly on account of what they regard, and I think very
properly regard, as unjust criticism of the court-martial system as that criticism
appears in the public prints . They feel that it is a reflection on them as lawyers
and as officers. They feel that a wholly erroneous and unjust impression ha s
gotten abroad throughout the country that the court-martial system is entirel y
wrong, and that is is unfair to the enlisted men, and that the soldiers are fre-
quently unjustly treated . I say they believe that that is the impression preva-
lent in the country, and they think that impression is due to the statements tha t
have been made in Congress and that have been published in the newspaper s
and other periodicals . They believe that a few cases where apparent injustic e
has been done have been brought to the attention of the people as,indicating th e
usual way that military justice is administered, and their experience here ha s
convinced them that that impression is not correct, that it is unfair, unjust . an d
they think, as I said a moment ago, that it reflects on them, because they believ e
that their friends at home consider that they are here in Washington sitting
complacently in the office of the Judge Advocate General and seeing all sort s
of outrages committed in the way of punishment by court-martial, and that the y
are doing nothing to remedy this evil . Having those impressions, they hav e
been considerably disturbed, but it has not, of course, affected the amount o r
the character of their work or their efficiency in any way, but simply been a
disturbing element to the extent that I have mentioned .

Q. You have stated the views and the impressions regarding welfare of the
officers of your sections, regarding the justice and effect of these criticism s
which appeared in press. Does that voice your own views upon that subject,
as well as those of the department?—A. Yes sir ; I think that. As I explaine d
very briefly to the Senate committee, so far as my knowledge goes there ha s
been no excessive portion of any severe sentence executed . I may say briefly
during my time in France as judge advocate of the First Division, and during
my . time here, I have recommended against the imposition of these extremel y
severe sentences, not that I expected they would be served, but simply becaus e
I thought it would create the wrong impression on the public mind ; and',
secondly, it-has never-been my idea . that that is the way to enforce discipline .
T' think, of course, that sentences in time of war must in many instances be
more severe than in time of peace, but they ought to be, of course, withi n
reason and not be imposed simply for their disciplinary effect, as these sen -
tenses were. Officers who imposed them, of course, did not expect they wer e
to be served, and everybody understood that ; but it did create a wrong impres-
Sion . r may say that I have been frequently told by the officers• who hav e
come to my division that• when they first joined and encountered those severe
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sentences they would be somewhat shocked until they found that they wer e
imposed only for the disciplinary effect and never with any idea of being ear-
ried out ; then their whole viewpoint changed .

Q. Since you have been at the head of the Division of Military Justice in
the office of the Judge Advocate General have there been any instances i n
which recommendations made by the Judge Advocate General's Office whic h
could properly be made under the law as interpreted have actually been turne d
down by higher authority?—A. Well, there have been some very few instance s
where, as I recall it, the recommendations of the Judge Advocate General' s
Office have not been followed. Those instances are covered in the statistics
that were prepared in our office and are already of record .

Q . Since you have been at the head of this division various memoranda an d
recommendations have been made by the Acting Judge Advocate General, th e
senior assistant in the office of the Judge Advocate General, Gen . Ansell,
relative to changes of policy and relative to what he believed to be change s
in connection with the administration of the military justice . Do you recall
any such recommendations made by him which have not been carried out i n
effect by the Judge Advocate General or by the Secretary of War?—A . No, sir ;
I have no knowledge of those matters .

Q. Were those recommendations probably passed over your desk?—A. Not
necessarily . Whatever changes of administration . of the office Gen. Ansel l
.desired to put into effect he did without reference to superior authority, as fa r
as my knowledge goes. I am speaking, of course, of my own division. Ther e
was really no reason why he should have taken those matters up with superio r
authority, as he was in charge of the office .

Q. During your service in the Army do you recall any instances where th e
trial judge advocate of a court-martial was at the same time the judge advo-
cate on the staff of the reviewing authority ?—A. Occasionally .

Q . Was that a situation which frequently occurred or one which was of a
very infrequent occurrence?—A. Extremely rare, and there was usually good
reason for it.

Q . Going back again to the question of coordination in the office, have yo u
observed since this controversy arose any marked lack of personal coordination
or friendliness between Gen . Ansell and any members of your section?—A . No ,
sir .

Q . So far as you know, this controversy has not taken on a personal phase?—
A. No, sir ; not so far as I have observed .

Q. So far as you know there are no instances where there is failure to recog-
nize or speak between Gen . Ansell and members of your section?—A . I never
have heard of any such instances.

Q. Then any friction or any unpleasant feeling which may occur, if such doe s
occur, has not been apparent to you?—A . No, sir ; it has not .
- Q. You are familiar with the provisions of General Orders, No. 7, 1918, als o
of General Orders, No. 84?-A. Yes, sir .

Q. Have you any knowledge as to the steps taken by Gen. Ansell to secure any
provision in General Orders, No . 84, which amended General Orders, No. 7?
Have you seen the memorandum submitted by Gen . Ansell regarding that
amendment?—A. Yes, sir.

Q . You are familiar with all of that?—A . Yes, sir .
Q . Have you any knowledge as to what led to the difference between th e

.wording of the memorandum and that of the orders issued?—A . I remember
when this amendment was in process of preparation in the office, but I have a
very hazy recollection of the facts connected with it . My recollection is tha t

-Gen : Ansell took the matter up personally with the General Staff and possibly
with Gen. McIntyre . but I don't know that to be a fact ; that is my recollec-
tion. I remember when the order was prepared in the office there was some mis-
take in the order which I discovered, or if not a mistake something in the orde r
that did not appear to me should be there, and we had some discussion of th e
matter with Gen . Ansell . I think that Col . Power, Col . Keedy, and Col . Tucker
were present with me when we discussed this with Gen . Ansell. Col. Keedy and
Col. Tucker are still on duty in my office, and probably can throw some ligh t
on the matter .

Q. Where is Col. Power?—A . He is in France, sir.
Q . Did you hear Gen . Ansell or anyone else make any remarks to the effect

;that this particular form of order had been put over, as it were?—A. I don't
Tecall anything of that sort.
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WASHINGTON, D. C . ,
March 25, 1919 .

Recall of Col . Read .
Q . After the record in the case of a court-martial leaves the board of review ,

what becomes of it?—A. In those eases in which an opinion in writing is ren-
dered, as, for instance, cases involving the dismissal of an officer, death pen-
alty, confinement in the penitentiary, and in all cases of conscientious ob-
jectors, the opinion is prepared by the officer to whom the particular case is
assigned . After he completes this opinion he submits it to the chief of his sec-
tion of the Military Justice Division. If the chief of that section concurs i n
that opinion it then goes directly to one or the other of the two sections o f
the board of reviews . The section of the board of review concerned then con-
siders that opinion in the same way that an appellate court would consider a
case sent to it . If the board of review concurs in that opinion it then goes
directly to me as Chief of the Military Justice Division, and also as ex-officio-
member of each of the two sections of the board of review . The opinion I
may say is still in the rough . If I concur with the board then the opinion ,
the rough copy, is marked "final" and it is written up, initialed by me, and i f
the case is one for submission to the President, as, for instance, the deat h
penalty or dismissal, or in the infrequent cases where the President himself i s
the convening authority, the record goes from my office to the Judge Advocate
General or the Acting Judge Advocate General, and if he concurs he signs the
opinion and it then becomes the opinion of the office and is forwarded to Th e
Adjutant General for transfer, through the Chief of Staff, to the Secretary o f
War and finally to the President. In those cases which come up to this office
under General Orders, No . 7, we deal directly with the reviewing authority con-
cerned through the Judge Advocate General or the Acting Judge Advocate
General, as the case may be.

In connection with the review of the records of trials by general court -
martial in my division there is, I think, one defect or weakness in the syste m
which, however, it seems to me, is practically unavoidable and irremediable .
It is this. . The vast majority of the cases which come there for review ar e
those cases in which the dishonorable discharge imposed has been suspende d
and those cases hi which no dishonorable discharge was imposed . No written
review is prepared in those cases unless an error is discovered which necessi-
tates either setting the conviction aside or returning the record for certai n
corrections . Here is where the defect lies to which I refer. The determina-
tion as to whether or not the record is legally sufficient to support the finding s
and sentence is practically a matter submitted to the judgment of the office r
who reviews the record and the chief of that particular section of the Militar y
Justice Division . If they should make a mistake, that mistake may not b e
discovered at all or may only be discovered when the case comes before th e
office again on an application for clemency, and the record is then again re -
viewed . There have been occasional instances of this sort, very infrequent,
but there have been instances. Of course, with efficient lawyers—officers—to
reveiw the record a mistake of this sort should never occur, but we have no t
always been fortunate in having all high-class lawyers in those lower section s
of the division . It would be impracticable, of course, for the hundreds and
thousands of records of general courts-martial which come to this office to be
reviewed by the boards of review as at present constituted . As a matter of
fact, it is almost it physical impossibility for them to keep up with the work,
which is properly assigned to them as it is .

Q . That you regard as the only defect?—A. Yes, sir.
Q. This, however, is more a defect of possible personnel than of system? —

A . Yes, sir ; except that if the sentence is found to be illegal, the accused
would have served part of an illegal sentence before the error could have been
discovered and the necessary corrective action taken.

Q . When you became Chief of the Division of Military Justice, in the
spring of 1918, did you receive any specific instructions relative to the handling
of the cases under General Orders No. 7?-A. No, sir .

Q. What was your policy in those cases?—A . Shortly after I took charge of
the Division of Military Justice I called Col . Mayes's attention to the fact that
quite a number of the sentences imposed by general courts-martial appeared t o
me to be unnecessarily severe . He agreed with me, but stated that under th e
provisions of General Orders No . 7 he thought we were limited to passing o n
the legal sufficiency of the records and that we had no authority under that
order to make any suggestions to reviewing authorities as to the quantum of
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punishment. He suggested, in view of this limitation, that whenever a recor d
was reviewed and the officer reviewing it considered the punishment too sever e
he should make a memorandum to that effect, signed by himself, and appende d
to the record, so that it would immediately attract attention when the ques-
tion of clemency arose in that particular case . This was the practice of the
office . After Gen. Ansell returned from France and assumed charge of the
office, I called his attention to this matter and told him the construction which
C1ol . Mayes had placed on General Orders No. 7, and which construction I
thought was legally correct . We discussed the matter several times, accordin g
to my recollection . Gen. Ansell agreed that the sentences in some instance s
were too severe, and, if possible, some action should be taken to bring about a
correction in this regard . Shortly after he instituted the first board of review ,
which was in the early part of August, 1918, the board of review and I discusse d
the question with Gen . Ansell on one or more occasions, and my recollection i s
that he some time thereafter verbally directed that in those eases which cam e
before the hoard of review we would not be bound by the limitations o f
General Orders No. 7 in regard to recommending a reduction in the amount of
punishment if we thought that course advisable . Some tune in October, how-
ever, he formally reduced those instructions to writing and we have followed
that procedure since that time. I subsequently informed him that the instruc-
tions did not authorize me to -make recommendaions in the matter of th e
reduction of sentencesin those eases which did not go before the board o f
review and he directed me to follow the same policy with regard to all case s
where we thought the punishment was too severe. I might say right here tha t
in August I submitted a memorandum to Gen. Ansell, prepared by myself, in
which I called attention to some of the sentences which, in my judgment, were
too severe, and in that memorandum I referred to the fact that while I thor-
oughly realized that the sentences were imposed by courts for their disciplinar y
effect and that the courts in imposing the sentences were actuated undoubtedl y
by the very highest motives, I thought, among other things, that unduly sever e
sentences might have an unfortunate effect upon the civil community . Some
time after I submitted this memorandum we had a conference in Gen . Ansell' s
room, at which were present, if my memory is correct, Gen . Ansell, Col. Morrow ,
Col . Davis, Col . Power, Col . Reedy, Col . Tucker, and myself. There may hav e
been one or two others, but I am not sure . My recollection is that it wa s
understood at that conference that a general order be prepared by me fo r
submission to the War Depai rtment, with the recommendation that it be promul-
gated to the service, calling attention to the severity of certain sentences an d
suggesting the advisability, particularly within the continental limits of th e
United States, of adhering wherever possible to the limits-of-punishment order ,
which, of coarse, was no longer in effect ; it being limited to a time of peace .
In September I prepared this general order myself, and submitted it to th e
board of review, but due to the overwhelming press of work before that board ,
and which press of work subsequently necessitated the formation of the second
board of review, they were unable to complete consideration of the proposed
general order prior to the time of the armistice on November 11 .

Q . Is General Orders No. 84 in force at the present time as originally promul-
gated, so far as you know?---A. No, sir ; it has been amended within the las t
few clays by a new general order, which was prepared in my division under
my direction . It was in force up until the time when the branch office was
discontinued, March 1 .

Q . In one of his statements Gen. Ansell says that about 10 days before hi s
appearance before the Military Committee, all matters pertaining to militar y
justice were ordered routed in other channels . What was the situation with
regard to that?—A . I would have no information about this . All papers leav-
ing my division normally go to the Judge Advocate General or the acting hea d
of the office direct .

Col . B . A. READ. Referring to Gen . Ansell's report, made as a result of his
observations while in Europe, I personally have never seen that document . On
at least two occasions, once while the office of the Judge Advocate General
was located in the State, War, and Navy Building, and once since the office was
moved to the Mills Building, he has assembled the officers of the departmen t
and delivered a talk, or lecture I presume it might be called, based on his ex-
periences and observations abroad . At the time he delivered the lecture in th e
Mills Building I recall that he had in his hand and read from a typewritten
document which contained, from its appearance, a good many pages, and this
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document I understood was his report . That, so far as my knowledge goes, i s
the only time I have ever seen it . I know nothing about what disposition he
made of it, or to whom he submitted it, or in fact if he submitted it to anyone :

Q . Have you any knowledge of a second document prepared by. him in connec-
tion with his trip ; possibly a summary of this report.—A. No, sir.

EXHIBIT 14.

WASHINGTON, D . C .
March. 17, 1919 .

Lieut. Col . Edwin R. Keedy ; Judge Advocate General's Department, member
of the board of review, being first duly sworn, was interrogated by Maj . Gen.
J . L. Chamberlain, Inspector General, and testified as follows :

Q. What is your full name, rank, organization and duty?—A . Edwin It .
Keedy, Lieutenant Colonel, Judge Advocate General's Department, member o f
the board of review .

Q. How long have you been on duty in the office of the Judge Advocat e
General?—A . One year ; I reported as I recall, on the 16th day of March, 1918 ;

Q. Have you been on duty in the Division of Military Justice during thi s
entire period—A. Yes . The only time I was absent was when I was ill for a
short time with influenza .

Q . How long have you been a member of the •board of review?—A . From its
inception, which so far as I recall was August 9, 1918 .

Q . You are doubtless familiar with the controversy which is in progress and
the various accusations and charges which have been made in the public pres s
and elsewhere regarding the administration of military justice . Of course
military justice in the Army is being administered under the laws as they exis t
and not as they might exist . Under the laws as they exist I would like your
opinion as to the manner in which military justice is administered in the Army ,
as learned by you in the review of cases which come before you from all part s
of the Army .—A. I would like to speak first, sir, of one thing which impressed
me very much as a civilian coming into the service, by way of the distinction
between the review accorded a case by court-martial and one accorded a civi l
case. In the civil courts there is an appeal or a review of the case only upo n
the initiative of the accussed and only when he is able to employ counsel t o
appeal the case for him . In the military law, as a result of the provisions o f
48th A . W. and G . O. No. 7, as well as section 1199 of the Revised Statute s
and the orders promulgated under it, in all cases by general court-martial the
accused is given a review of his case automatically and as a matter of right .
When the sentence involves death, the dismissal of an officer, or the unsuspende d
dishonorable discharge of a soldier, this review takes place before the sentenc e
is ordered to be carried into execution . In other cases the review occur s
subsequently to such action . All records of trial by general court-martial ar e
sent to the Judge Advocate General's Department and are there reviewed . In
cases where the sentence is death, dismissal, or dishonorable discharge, un-
suspended—the only eases regarding which I am in a position to express a n
opinion—I think that taken as a whole the results of the administration o f
the law by the Judge Advocate General's Office during the time I have bee n
connectedwith it have been at least as satisfactory so far as justice is con-
cerned as the administration of justice by the appellate civil courts ; in fact
I would say on the whole I would think it has been more satisfactory because
of this fact that as actually administered the .Judge Advocate General's De-
partment did a very great deal toward reducing sentences which civil appellate
court has no power to do.

Since the creation of the board of review the Judge Advocate General' s
Office has had in effect a real appellate court . The functions of that boar d
of review have been those of an appellate tribunal, and that phrase was use d
in the order promulgated by the then acting Judge Advocate General creating
that board of review, and so far as I recall the recommendations of that boar d
of review have been approved by the Judge Advocate General and acting Judg e
Advocate General in all but one or two cases ; and what is even more signifi -
cant so far as results are concerned, the recommendations of this board of
review as approved by the Judge Advocate General have been approved b y
the Secretary of War and the President in practically all cases . So far as
has been brought to my attention and so far as I recall, the recommendations of
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the hoard of review, as approved by the Judge Advocate General or the actin g
Judge Advocate General, have been overruled by the War Department o nquestions of law in but two cases . So far as recommendations for the com-
mutation of punishment are concerned I only recall six cases where th e
Secretary of War did not concur in the recommendation of the Judge Advocat eGeneral ' s Office, and in three of those the President followed the recommenda-
tion of the Judge Advocate General's Department instead of that of the Secre-
tary of War . In cases where the commanding general of a territorial depart -
ment, camp, or tactical division has had the power under the Articles of Wa r
to carry the sentences into execution, the recommendations of the Judge Advo-
cate General's Department, so far as I know, have been followed in practicall y
all cases. I only recall three cases—there may be more but I don't think there
are many more—where the recommendations were not followed .

Q. You refer now to the review of those cases here?—A . Yes, sir. The great
significance of the fact that the recommendations of the Judge Advocat e
General's Department have been followed in practically all cases is this, tha t
although under the law the Judge Advocate General has not the power to ac t
by way of disapproval of findings and the reduction of sentences, yet practi-
cally the views of his office have been carried into effect. Where the sentence
imposed by court-martial has involved death or the dismissal of an officer ,
or penitentiary confinement of either an officer or an enlisted man, the revie w
of the record of trial in the office of the Judge Advocate General, since th e
creation of the board of review, is, in my opinion, as thorough as that ordi-
narily accorded the record of trial in a civil appellate court . To be exact, the
character of the review- is substantially this : The record of trial is assigned to
a judge advocate, whose duty it is to read and study the record, considerin g
both questions of law and also the question as to whether or not the evidenc e
is sufficient to support the finding. After he has thus studied the record he pre-
pares what is known as an original report, which is in the form of an opinion .
such as is written by an ordinary appellate .court. This report and the record
are then studied by the immediate superior of the officer who prepared th e
report. The second officer, after such study, expresses his opinion as to
whether the report prepared by the first officer is correct . After this has been
done the record of trial, with the report prepared by the first officer and th e
opinion thereon by the second officer, goes to the hoard of review, where it i s
carefully studied by three officers acting in practically the same capacity as an
appellate court. After the board of review has determined on what in their
opinion is the proper disposition of the case and has prepared or had prepare d
the complete review of the record, this review and the record are then presented
to the head of the Military Justice Division, who expresses his opinion thereon .
The record of trial and the review then go to the Judge Advocate General o r
the Acting Judge Advocate General for his consideration . Since the Judge
Advocate General has returned to duty in many instances the opinion of th e
former Acting Judge Advocate General has been secured by the Judge Advocat e
General . If the record of trial is one which requires the action of the Presi-
dent, the record of the trial, with the review thereon, is sent to the Secretary
of War for his opinion ; afterwards to the President. If the record of trial
is one to be acted upon by the commanding general of a department, camp, o r
tactical division, the Judge Advocate General communicates his opinion wit h
the proper recommendation to such commanding officer, and, as has beeen sai d
above and may be appropriately repeated here, the recommendations of th e
Judge Advocate General have been in practically all cases carried into effec t
by the particular official whose power it is, under the Articles of War, t o
carry sentences of general court-martial into final execution . During my
service in the office of the Judge Advocate General I have been im'pressed' by
the fact that both the Judge Advocate General and the Acting Judge Advocat e
General have constantly had in mind the proper administration of the military
law. So far as has come to my notice both of these officers have striven to
secure an administration of the military law that will produce real justice, and
in my opinion this result has been substantially accomplished, at least so fa r
as the cases which have come under my observation are concerned .

Q. What apparent effect, if any, has this controversy had upon the question
of coordination and teamwork in the Military Justice Division of the office? —
A . In my opinion the morale of the office has been very little affected . Of
course it is natural that there should be a certain amount of discussion—tha t
is inevitable—but I am unable to see that the real work of the office has been
impaired to any appreciable amount . The head of the Military Justice Divi-
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sion, who, in my opinion, is an officer of unusual ability and capacity, ha s
insisted at all times that no discussions in connection with this controvers y
should affect the work of his division . I think I can speak with assurance
that it has in no way colored the action of the Chief of the Military Justice
Division or the board of review acting under him .

Q . To what extent, if any, has this controversy and the discussions to whic h
you refer affected the personal relations of the officers in the Division of Mili-
tary Justice?—A. So far as I know, sir, they have not affected the relations o f
the officers of the Military Justice Division at all .

Q. Have they, so far as you know, in any degree affected the personal relation s
between Gen . Crowder or Gen. Ansell on the one side and other officers in the
department on the other?—A . It is rather difficult, sir, for me to answer tha t
question because most of the communications which either Gen. Crowder o r
Gen . Ansell have had with the Military Justice Division have been through th e
head of the division, Col . Read, and I have seen no indication that the relation s
which existed before this situation arose have been affected by it . I have no t
noticed that either Gen . Crowder or Gen . Ansell have given any signs of per-

- sonal feeling toward any officer growing out of the situation in question .
Q . You are familiar with General Order No . 7, 1918, and General Order No .

84?—A. Yes, sir.
Q . Are you familiar with the discussions of memoranda from the Judge Advo-

cate General's Office preliminary to and in connection with the issuance o f
General Order No . 84 amending General Order No . 7?—A. I don't believe, sir,
that I can say that I am . I was present at a discussion with reference to the
provisions of General Orders, No. 84, but I recall no information by way o f
memoranda or otherwise preliminary to that except one case, where the com-
manding general of the S . O. S . refused to follow the recommendation of the
Acting Judge Advocate General in France .

Q . Just what do you mean by saying you were present at a conference regard-
ing the wording of General Order No. 84?-A. I was present at a conference
where, as I recall it, some time ago the question of phrasing an order that woul d
go somewhat further than General Order No . 7 had gone would be prepared, an d
the question of my connection with it was merely as to the matter of phrase-
ology, as to how it should be worded to accomplish what it actually did accom-
plish. In regard to the question as to whether there was anything of a surrepti-
tious character in connection with the preparation of that order, I recall tha t
somebody made a suggestion as to whether Gen . McIntyre would agree with
that, and in my own mind, as it was published, I concluded that Gen . McIntyre
approved it.

Q. Do you associate that particular case with a discussion relative to th e
wording of General Orders, No. 84?-A. That I do not recall, sir . That was `th e
very thing, sir, I was trying to recall, and I can't recall whether that was th e
exact occasion or whether they were simply coincidental .

Q. Is there anything further you wish to state?—A. In addition to the experi-
ence of one year as an officer in the Judge Advocate General's Department, I
have been interested in the administration of the civil criminal law for abou t
13 years and have made studies of the systems in England . Scotland, an d
Canada, the first two under the auspices of the then President Taft . From the
point of view of a civilian lawyer with this experience, as well as an officer of th e
Judge Advocate General's Department, I have been impressed with the fac t
that both Gen . Crowder and Gen . Ansell have done a great deal to improve th e
administration of the military law and toward making, it accord in spirit an d
in practice with the improvements in the administration of the civil crimina l
law . For instance, Gen . Crowder, I understand, was responsible for the creation
of the disciplinary barracks, with the accompanying feature of the indeter-
minate sentence, and also instituted the system of the suspended sentence, both
the indeterminate sentence and the suspended sentence being regarded as pro-
pressive of modern penology . Gen. Ansell during my connection with the offic e
on a number of occasions referred to the fact that in instances courts-martial
were imposing what seemed to be excessive sentences and took steps in so fa r
as he had the power or influence to bring about the reduction of such sentences .
To my mind, although I speak with certain hesitancy regarding this particula r
matter, the creation of the board of review by Gen . Ansell, giving it in effect and
in substance, though of course not officially, the functions of an appellat e
tribunal, was a most important step toward securing an adequate review o f
court-martial records and toward the consequent securing of substantial justic e
in the administration of the military law . In view of these considerations it
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has been a source of regret to me that any apparent controversy between thes e
two officers, with the consequent publicity and distorition of the facts relative
to the administration of the military law, particularly by reason of the fact tha t
they have been unduly featured by the newspapers, has appeared to cast doubt
and discredit upon the real achievements of these two officers.

Q . As the result of your experience in the office of the Judge Advocate Gen-
eral, is it your belief that the interpretation placed upon section 1199 produced
an effect which in any degree lessened Gen . Ansell's efforts to improve condi-
tions in so far as he was able to do so under the law?—A . Of course, I am
unable to answer as to whether or not the matter referred to lessened hi s
efforts. I can only say that I was impressed by his efforts .

WASHINGTON, D. C. ,
March 18, 1919 .

Recall of Lieut . Cob Edwin R. Keedy.
Q. What was the date that you went on duty in the Division of Militar y

Justice?—A. About March 16, 1918 .
Q . In the application of the provisions of General Order No . 7, did an y

material change take place upon the occasion of Col . Davis being relieved as
chief of that division and Col . Mayes taking up those duties?—A. After I
reported for duty to the Military Justice Division, Col . Davis remained as
chief of that division for only about four weeks . During that period I did
not have the opportunity to form any definite opinion as to the policy pursue d
by Col . Davis with reference to recommendations under General Order No . 7,
as most of the cases reviewed by me during that period had been forwarded
ror action of the President under the forty-eighth article of war . During the
time that Col . Mayes was Acting Judge Advocate General I formed the general
opinion that the function of the Judge Advocate General under General Orde r
No. 7 was considered to be less broad than had previously been considered .
After Gen. Ansell returned from France and became Acting Judge' Advocat e
General, he undoubtedly gave a more liberal interpretation, so far as the
function of this office was concerned, to General Order No . 7 than had been
given it under Col . Mayes . More extensive recommendations were made t o
commanding generals by Gen. Ansell under General Order No. 7 than had been
made by Col. Mayes.

As the result of my subsequent inspection of opinions signed by Col . Davis
during the period that he was chief of the Military Justice Division, I hav e
formed the opinion that Col . Davis felt more free to make recommendation s
under General Order No. 7 than did Col. Mayes.

EXHIBIT 15 .

WASHINGTON, D . C . ,
March 17, 1919 .

Lieut. Col. Charles C. Tucker, Judge Advocate General's Department, bein g
first duly sworn, was interrogated by Maj . Gen. J . L. Chamberlain, inspecto r
general, and testified as follows :

Q . What is your full name, rank, organization, and duty?—A . Charles C .
Tucker, lieutenant colonel, Judge Advocate General's Department, on duty i n
the office of the Judge Advocate General, Washington, D . C., in the Military
Justice Division .

Q . How long have you been on duty in the office of the Judge Advocat e
General?—A . Since March 28, 1918 .

Q. How long have you been on duty in the Division of Military Justice?—
A. Since that date.

Q. As a result of your experience in the Division of Military Justice and as
a member of the board of review, what have been your observations and wha t
are your views relative to the manner in which military justice is administered ,
with special reference to whether or not, within the limitations of the law ,
everything within reason is being done to protect the interests of officers an d
enlisted men come to trial before courts-martial?—A . At or about the time tha t
I received a commission as major, Judge Advocate General's Department, a
large number of civilian lawyers like myself were commissioned to serve i n
the Military Justice Division. At that time there were in the Judge Advocat e
General's Office not more than five Regular Army officers—Gen . Ansell, Col.
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Mayes, Col . Morrow, Col . Davis, and Maj. Weeks . The personnel of the offic e
other than these Regular Army officers consisted of civilian lawyers . Roughly
speaking, there were in the neighborhood of a hundred civilian lawyers in th e
department, of .whom between 40 and 50 were serving in the Military Justice
Division . These men brought to their work the experience, training, and
ideals of civilian lawyers . They were instructed, as I was, that their chie f
duty was to see that the accused in all cases were given the benefit of legal
principles and legal safeguards . I found that in the review of general court -
martial records by my associates, and this is equally true of myself, we ha d
more in mind the safeguarding of the accused than military discipline . Thi s
for the reason that none of us or few of us had had any military experience ;
certainly I had had none. In other words, I brought to bear in the work o f
these reviews, and I am sure my associates did the same thing, the ideals ,
training, and experience solely of the civilian lawyer . After the establishment
of the board of review, of which I was made a member, I observed that th e
men in preparing reviews were acting largely as counsel for the accused rathe r
than writing such opinions as would emanate from an appellate court . This
was so apparent that from time to time we had to issue instructions that th e
reviews should not be in the nature' of briefs but rather in the nature o f
opinions.

Q . Referring to the safeguards placed around an accused, what is the effec t
of the safeguards in the administration of military justice as now applied r'om-
pared to those in civil practice?—A . As a result of the reviews of general courts-
martal cases in the office of the Judge Advocate General, I am certain that th e
accused have received as much, if not greater, consideration than the accuse d
receive in appellate civil tribunals . The reviews in the office of the Judge
Advocate General are much more carefully prepared than most opinions i n
civil appellate tribunals ; that is to say, the accused receives more careful con-
sideration and his case the scrutiny of more lawyers in the Judge Advocat e
General's office than it does in any appellate court that I know of . I may add
here that for 20 years I have been a reporter of the Court of Appeals of the
District of Columbia and accordingly am familiar with its opinions . Every
case in the office receives the scrutiny of at least five or six men before it i s
put in final shape .

Q. What has been the impression produced by this unfortunate controversy
upon the officers on duty in the Military Justice Section, so far as you hav e
observed?—A . It has to a certain extent affected the morale of the office and
has disorganized it to some extent . The dominant feeling is one of indignatio n
that an impression should be left upon the . public that the men of the office
have been derelict in their duty in safeguarding men and officers tried b y
military tribunals .

Q. You say it has affected the morale of the office. Can you explain full y
what you have in mind?—A. In the first place, it has resulted in many discus-
sions among the men based upon newspaper reports concerning the controversie s
between their superior officers . I would not say there have been any factions
in the office, but there has been more or less difference of Opinion as to th e
right and wrong of the controversy ; the whole thing has been so involved in
obscurity that it necessarily has given rise to a great deal of talk and discussion .
Few, if any, of the men have understood what the real issues were in the contro-
versy ; that is to say, whether they involved personal questions only, or whethe r
they were based solely upon a desire for reform .

Q. Have these discussions led to any personal unpleasantness?—A . Absolutel y
none, so far as I know. Every man in the office that I have heard discuss th e
matter has expressed himself in terms of very great admiration for the ability
displayed by Gen. Ansell while he was acting as Acting Judge Advocate Genera l
and for Gen . Crowder for the work that he has done. I know of no man in the
division who has taken any sides in the matter at all .

Q . Do you know of any instance of any man or men in the division who, a s
the result of this controversy, are not on entirely friendly terms with eithe r
Gen . Ansell or Gen . Crowder?—A . Not one . I do know, of course, that since
this controversy began the relations between the men and Gen . Ansell have no t
been as close—that is to say, he has not as often sent for them and consulte d
with them since Gen . Crowder's retur n to the office—their relations have bee n
almost entirely with Gen . Crowder. That is perfectly natural under the cir-
cumstances .

Q . You do not attribute that to any ill feeling, but rather to his change o f
status in the office?—A. Exactly.
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Q. Do you consider that the conditions which you have just mentioned have
interfered with the administration of that division?—A . To a certain extent,
yes. Of course, the matter has died down now to a considerable extent, an d
there is much less discussion and interference with the work of the office than
there was when the controversy began .

Q. You are familiar with General Order No . 7, and also General Order No.
84?-A. Yes, sir.

Q . Have you any knowledge as to the discussions or the conditions concern-
ing the issuance of General Order No. 84 in so far as it amended General Orde r
No . 7?—A. My recollection of the matter is this : Some time in the latter part
of August or early part of September, as the result of letters received from
Gen. Kreger, in which were pointed out differences between himself and Gen . -
Bethel over the authority of Gen . Kreger in the review of general court-umartfaU
records ; the matter of granting Gen . Kreger greater authority was discusse d
by Gen. Ansell with Col . Read, chief of the division, and the members of the
board of review, which then consisted of Lieut . Col. Power, Maj . Keedy, and
myself. At an interview, at which I think we were all present, the draft o f
a modification of General Order No . 7 was prepared, dictated, I think, by Gen .
Ansell, with numerous suggestions on the part of the rest of us. Col . Head
desired to see a copy of this modification that was dictated by Gen . Ansell, and
we left, some of us, including Col . Read, with the impression that copies of thi s
dictation would be sent to us for further revision. It appears that Gen . Ansell
understood that we all agreed upon the modification of the order as then dic-
tated by him and submitted that to the Chief of Staff. Thereafter, when it
was ascertained that a misunderstanding on this point existed, Gen . Ansell
sent to the Chief of Staff and procured the papers that he had sunmitted to it ,
and Col. Read, Lieut. Col . Power, Maj . Keedy, and I went over the paper
again and made some fur ther changes, and finally submitted to Gen . Ansell th e
modification of General Order No . 84, which met with our approval, and this
last paper, which was identical with the General Order No. 84 as published ,
was then submitted to Gen. Ansell, and I understand submitted by him to th e
General Staff.

Q. Was that the form of amendment which at that time was agreed upon by
Gen. Ansell and you officers, which was identical with the form in which i t
appeared in General Order No. 84 when it was published?—A. Yes, sir ; as
finally revised by us . The draft as originally submitted to the Chief of Staff ,
as I recall it, differed slightly with the final draft that we prepared .

Q. Do you recall the points of difference?—A. No ; I do not . They were
merely verbal .

Q . But the original draft embodied that feature which compelled the com-
manding general to abide by a recommendation of the Acting Judge Advocate?--
A. Yes ; that particular provision was considered the most important part of
the whole order.

. Q. Was there at that time any discussion of the ruling of the Secretary of
War on section 1199?—A. I don't recall section 1199 being discussed . It was
recognized that it gave Gen . Kreger a power that was not possessed by the
Judge Advocate General of the Army. There is no doubt about that . It was
clone with that intention—of giving him that greater power . In fact, I remem-
her in the discussion that the expression was used that it was a wedge tha t
perhaps would result finally in a greater power being given the Judge Advocat e
General of the Army .

Q. Is there anything further you wish to state?—A. It is to be regretted
that the public has not been made better acquainted with the actual work of
the revision that has been done in the last year by this office and what has bee n
accomplished. It is unfortunate that the impression should be left on the
public mind that all of the severe sentences that have been pronounced b y
courts-martial have been carried into effect ; as a matter of fact, they have
not been. To illustrate by a concrete case : Cznrnechi, a soldier was sentenced
to death for desertion last summer. I happened to write the review . The
review- disapproved the finding or rather modified the finding to absence without
leave. The man was sent to the disciplinary barracks for a terin of severa l
years. Just a day or two ago I was asked whether there was any reason why
the man should not be restored to the colors . I said there was not, and I be-
lieve he has been or is about to be restored to the colors . There you have a matt
sentenced to death a few months ago now at liberty or who will shortly b e
restored to liberty . This is typical of innumerable cases of that sort, and it i s
true of many of these cases of alleged barbarous and severe sentences . If the
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public were only made acquainted with the fact that the mere imposition of a
sentence means practically nothing, it would aid, it seems to me, in placin g
the office in a very much better position . I went to Gen . Crowder and expressed
myself as I have expressed myself to you . I asked him for permission
to make public a memorandum prepared by Col . Wigmore on the subject of
the administration of military justice, and was told it might be used. After
taking up the matter with the correspondent of the New York Times, Gen .
Crowder concluded that the memorandum had better be made public by Senato r
Chamberlain .

Q. Was that memorandum prepared by Col. Wigmore sent to Mr . Chamber-
lain?—A. Yes ; it was sent to the Secretary, and by the Secretary sent to Mr.
Chamberlain .

Q . That ali was made public?—A. It was put in the Congressional Record ,
but otherwise not made public.

EXHIBIT 16 .
MARCH 17, 1919.

Q. Give your full name, rank, and the duties upon Which you are engaged .—
A . William H. Kirkpatrick, major, a member of the board of review, Judg e
Advocate General's Office, second division .

Q. How long have you been on duty in the Judge Advocate General's Office? —
A. I was commissioned August 27, 1918, and reported on September 6, 1918 .

Q . Have you been on duty during this period continuously in the division o f
military justice?—A . I have .

Q . Under the military code as it now exists does the organization of the
Judge Advocate General's Office, in the division of military justice operate effi-
ciently and effectively in guarding the rights of officers and enlisted men?—A. I
should say that it does ; without the slightest question .

Q. The protection which the present system gives compares how, in your
mind, with the protection given in cases tried by civil courts? I am speaking
now of the appellate end of it .—A. Speaking merely from the standpoint of the
appellate authority, I should say that the accused receives fuller protectio n
under the present system than does the accused in the civil courts . The only
restriction that I meant to make was that I was confining what I say to the
appellate end of the proceeding.

Q . State briefly what you have in mind .—A. I think that the entire system o f
military justice as administered within my experience, works more efficientl y
and more successfully than justice as administered in the civil courts, for th e
reason that it has removed a great many of the technical protections, so called ,
which the accused in civil court proceedings may avail himself of, and thereb y
frequently defeat the ends of justice .

Q . In your observations has this controversy in any way reacted to affect th e
morale or efficiency of the division of military justice of the Judge Advocate
General's Office?—A . The controversy has, of course, created differences o f
opinion in the office, but so far as I have observed has not resulted in lowerin g
the morale or creating dissent .

Q. Have these differences in opinion and discussions resulted at all in per-
sonal unpleasantness in the relations of the officers, between themselves or th e
officers and either Gen. Crowder or Gen. Ansell?—A. Only to this extent, sir :
That I believe there is some feeling that the published reports of Gen . Ansell's
testimony did not do justice to the work which has been done by the officers o f
this division . I say the published reports, because every time I hear it discussed
it has been with the reservation that Gen . Ansell, in his actual testimony, ma y
have actually done full justice to the work of officers in the division. I don't
think that at any time Gen . Ansell has been charged with the full newspaper
reports.

Q . You say justice has not been done to the officers on duty there . What is
the office general opinion as to whether or not justice has been done to th e
functioning of the office?—A . If you please, General, I (lid not say that i n
my mind justice has not been done, but that discussions were based on the
fact that the newspaper reports did not do justice to the work, according t o
Gen . Ansell's testimony . What I mean to say is not to the officers themselves ,
but to the work which they have done. in that the newspaper reports have, of
course, dwelt upon the crudities of the actual court-martial proceedings an d
did not make anything of the corrective action taken in the office here .
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ExHIBIT 17 .

MARCH 17, 1919.
Maj . Sherman Moreland, Military Justice Division, Judge Advocate General's

Office, after being duly sworn, testified as follows :
Questions by Gen . Chamberlain :
Q . Under the military code, as it now exists, what is your opinion as to th e

operation of the organizations of the Division of Military Justice of the Judg e
Advocate General's Office, in the protection of the enlisted man who has dis-
obeyed the laws?—A. I think that, taking the system of military justice from
top to bottom, the accused gets justice oftener than he gets it in the civil courts .
It possibly is the fact that he gets injustice done to him, in the first instance,
more frequenly than he gets it done to him in the civil courts, but, on th e
other hand, he gets justice done to him more frequently in the first instanc e
in military trials than he does in trials in civil courts, and the injustices whic h
are done to him in the first instance in military courts are corrected . I think,
in a manner that is deserving of the highest commendation, and I think ca n
compare very favorably with the protection which he gets in civil courts .

Q : Has this unfortunate controversy, which has arisen in connection with th e
Judge Advocate General's Office, operated to affect the morale of the Divisio n
of Military Justice or - to affect the efficiency of its operation?—A. Due to
things that occurred about the time the controversy opened, I do not think i t
has affected the morale or the efficiency of the office.

Q. Has it, so far as you have observed, affected the personal friendly rela-
tions between the officers of that division or between such officers and either
Gen . Crowder or Gen . Ansell?—A. I do not think it has . I believe that the pub-
lished reports of Gen. Ansell's attitude have produced a good deal of resentment
in the minds of many officers of the department of military justice.

Q . Because of what?—A . The reason being that it was regarded by such of-
ficers as, if not an unfair, at least not a full statement of the work of the de-
partment and reflected on many who had reason to believe that they were act-
ing, not only legally, but conscientiously in regard to the matters put befor e
them. As an illustration of the effect of the published reports of Gen . Aus :'ll's
testimony, the two boards of review met together and requested Gen . Crowder
to permit them to make a statement to the press, and also requested him t o
obtain an opportunity for them to testify before the Senate committee . the
members of those boards believing that the published report of Gen . Ansell' s
testimony had placed them in a false light with the people from whom the y
came, and that, in order to protect themselves, they would have to clear tha t
up in some way or other.

EXHIBIT 18.
MARCH 17, 1919.

Q. Give your full name, rank, and present duties.—A. James Sidney Sanner ;
major ; member of the second board of review, Division of Military Justice ,
Judge Advocate General's office .

Q . How long have you been on duty in the office of the Judge Advocate Gen-
eral?—A . Since the 28th or 29th of October, 1918.

Q. Have you been on duty in the Division of Military Justice during that
time?—A . Continuously.

Q . As a result of your service in the Division of Military Justice, what i s
your opinion as to the protection given to officers and enlisted men tried by
court-martial? Does the system in force operate effectively and efficiently
to give to these men all the protection which the law permits?—A. I know
nothing whatever about officers ' cases. My duties are concerned altogether
with cases affecting enlisted men. As to them I would say that on review by
the Judge Advocate General' s office the machinery is extraordinarily elaborate
for the protection of accused and convicted persons . In so far as the machin-
ery before review may be involved, the system, in my judgment, function s
as well as systems of judicature do generally, that is to say, here and there
will be found miscarriages and mistakes, which the Judge Advocate General ' s
Office is busily correcting.

Q. So far as you have observed has this controversy affected the morale of
the office, or has it in any way interfered with cooperation and affected the
efficient working of the machinery?—A. So far as I have been able to observe,
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not in the slightest degree . At the outset of the organization of the secon d
hoard of review we were given certain liberal and human standards of judg-
ment, both by Col . Reed, chief of the division, and by Gen. Ansell, the actin g
head of the office, which standards have been in no sense modified by th e
taking over of the office by Gen. Crowder .

Q . Are you aware of any personal unpleasantness which was brought on
by this controversy between officers of the division themselves, or betwee n
such officers and either Gen . Crowder of Gen . Ansell?—A. All controversies
create partisanship in a sense, and there have been differences of opinion i n
the office respecting this controversy, but nothing of a bitter character or a t
all of a character that entered into the execution of the work. I can say
that there has been no division into parties or camps, or any division tha t
has the slightest effect upon the point of view or the getting out of the work .

WASHINGTON, D. C ., March 25, 1919 .
Recall of Maj. Sanner.
Q. You are amember of the special board of review, are you not?—A . Yes ,

sir.
Q . State briefly the functions of that board .—A. A board ordered by Gen .

Crowder to consider the legal sufficiency of records criticized by the hoard of
pardons as being either poorly tried or badly tried, or weak, or not convincing
upon the evidence. The board is required to advise the general in each ini-
stance of such criticism whether the same is just .

Q . State briefly the conclusions which you have formed as to the efficienc y
of this system .—A. Just what proportion of the whole number are criticize d
by the clemency hoard in the first instance I am not able to say except by
hearsay. My opinion is that not more than 1 in 10, if that many, are s o
criticized . The board finds that between 1 and 2 in 10 of these criticisms
is justified, so that the proportion of bad trials to the whole number of case s
is extremely small—way below the common experience of appellate procedure
in the civil law. As the result of four years' experience on the trial benc h
of Montana and nearly six years ' experience upon its appellate bench, m y
observation is that no system of judicature exhibits any better, if as good a
record .

EYHISIT 19.

WASHINGTON, D. C., March 18, 1919 .
Col . Lewis W. Call, Judge Advocate General's Department, being first duly

sworn, was interrogated by Maj . Gen. J. L. Chamberlain, Inspector General ,
and testified as follows :

Q. What is your name, rank, and organization?— .A. Lewis W. Call ; colonel ;
Judge Advocate General's Department .

Q . You are on duty at the present time in the office of the Judge Advocat e
General?—A . I ant, sir.

Q. How long have you been on duty in the office?—A . As a commissioned
officer ?

Q. Yes .—A. I have been on duty as a commissioned officer since August 20 ,
1917 .

Q . During the entire period have you been on duty in the Division of Militar y
Justice?—A. No, sir .

Q . Have not been on that duty at all?—A. No, sir .
Q . What duty are you on?—A . I have been chief of the Division of Contracts ,

Claims, Accounts, and Fiscal Affairs.
Q . You are familiar with this controversy which is going on in connection

with the office of the Judge Advocate General?—A. Simply as it appears in the
public press .

Q. So far as you have observed, has this controversy affected the morale o f
the office? —A. I think that it has not to any appreciable degree. The matter
is talked over more or less, but I have not noticed that it affects the loyalty t o
the office of any officer.

Q . Do you consider that it has affected operations to such an extent as tp
,have affected the efficiency of the office?—A. I do not.

Q. So far as you have observed has it affected the personal relations of the
personnel of the office?—A . I have not observed that it has .
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Q. You tell me you have never been associated with the Division of Military
Justice so that you would not be familiar with the details of the operation o f
that division?—A. Only in this way, that the questions arising in the Division
of Military Justice have been discussed in conference, including officers of other
divisions .

EXHIBIT 20.

MARCH 18, 1919 .
Questions by Gen . J. L . Chamberlain . Answers by Col . E . G. Davis.
Q . Give your full name, rank, and present duties .—A. Col . E. G. Davis,

Judge Advocate General's Department ; retired officer serving at the presen t
time under the grade of colonel .

Q . How long have you been on duty in the office of the Judge Advocate Gen-
eral?—A . I was in the office of the Judge Advocate General from the 1st o f
June, 1917, to about the 9th or 10th of September, 1918, since that time I
have been on duty with the General Staff.

Q . During what portion of this period were you on duty in the Division o f
Military Justice?—A . From about the middle of October, 1917, until the middle
of May, 1918. Those dates are approximate only.

Q. Are you familiar with the controversy pertaining to the administration of
military justice which has arisen and which has become such a prominent
feature in the public press?—A. I am.

Q. Will you state briefly, please, any facts which you may have bearing upo n
this controversy? Going back to October, 1917 .—A. As I stated, I took up my
duties in the Judge Advocate General's Office on the 1st of June, 1917. I held
various positions, including that of executive officer until some time, I think ,
about the middle of October, 1917, when I was placed in charge of the Disciplin-
ary Division of the Judge Advocate General's Office . At that time Gen . Ansel l
was Acting Judge Advocate General . He had consulted me freely during th e
time that he had been in charge of the office and had told me that he was not
satisfied with the way in which that office was being administered, in that h e
thought that a too rigid adherence was being observed toward the Regula r
Army ideals ; that he wanted to find a man more liberal in his tendencies, an d
who would be less bound by the traditions of the office than the former in-
cumbent had been (referring to Col . White) ; and he wanted me to try out th e
work . At the. time I took over that branch of the office there were but thre e
or four officers besides myself on duty there, and two or three civilian clerks .
The work increased very rapidly from that time on, and the force in the office
increased very rapidly also. I had not been there very long when a case known
as the " mutiny case " came to the office. The defendants in that case had been
sentenced to dishonorable discharge and terms of imprisonment ranging fro m
two to five years. I reviewed the record in that case and wrote the opinion of
the Judge Advocate General's Office . We decided, after full consultation, tha t
the men had been improperly convicted of mutiny, and that the fullest kind of
restoration which the law authorized should be had in that case . I wrote the
review after the customary form and terminated with a recommendation tha t
any unexecuted portion of the sentence be remitted, and that, upon their writ -
ten application to that effect, the men be allowed to reenlist. Gen. Ansell was
dissatisfied with this solution . He argued that it did not do full justice to th e
men, and he began to hunt around to determine whether or not some fuller
remedy could not he found under existing law . He directed that I make a
search of the statutes and the decisions to see if something could not be don e
along that line, and, among other things, I examined section 1199, Revise d
Statutes, and reported to him that I thought a higher power could be deduce d
from that statute, if thought advisable . I prepared a brief along that line an d
submitted it to him, and Gen . Ansell used this brief as a basis of a more elab-
orate brief which he prepared and submitted to the Secretary of War on thi s
same subject . Briefly, the contention of Gen. Ansell was that the word " re-
vised," as found in 1199, Revised Statutes, conferred authority upon the Judge
Advocate General to set aside, vacate, modify, or reverse any sentence of a
court-martial, no matter at what stage of execution the sentence might b e
when the record came to the Judge Advocate General's Office. That brief wa s
submitted to the Secretary of War and by him referred to Gen . Crowder . I
might say that before being submitted to the Secretary of War it was sub-
mitted, in an office conference, to all officers on duty in the Judge Advocate
General's Office, and all of us, I think, including myself, assented to the brief .
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My own assent was in effect that the power could be deduced from the statute ,
if the Secretary thought it advisable to attempt it at this time, but I advise d
Gen. Ansell against the form of action which he proposed to take in that an d
similar cases. He believed that the power should reside in the Judge Advo-
cate General to take any corrective action that might be found necessary in a
court-martial case. He was not satisfied with the procedure which had there-
tofore been followed of making recommendations to the Secretary of War, or
through him to the President, and letting the corrective action be taken i n
obedience to an order issued by the Secretary of War, or under the direction
of the Secretary . In this mutiny case, to which I referred, he accepted my re -
view of the case, but changed the concluding paragraph of the review . He in-
troduced language of this kind, which, I think, had never before been use d
in a review prepared in the Judge Advocate General's Office : " I hereby set
aside the judgment of conviction and the sentence in the case of each of thes e
several defendants, and recommend that the necessary orders be issued restor-
ing each of them to duty ." It was Gen. Ansell's contention that this ultimate
power of saying whether the verdict of a court-martial should stand shoul d
be vested in the Judge Advocate General rather than in the Secretary of Wa r
or in the President. From that particular view I strongly dissented at th e
time the brief was prepared and advised Gen. Ansell against taking that posi-
tion . I told 111111 that the logical outcome of such a position would be that he
(the Judge Advocate General )would be asserting the right to reverse or modfy
or set aside the completed action of even the President of the United State s
in cases where he might be the reviewing or confirming authority . Gen . Ansel l
replied that he would not hesitate on that account ; that he thought the prin-
ciple was right, and he was willing to go to the extreme limit . This opinion,
which Gen . Ansell submitted to the Secretary of War in support of his positio n
was, by the Secretary of War, referred to Gen . Crowder, and almost immedi-
ately thereafter Gen . Ansell received a note from the Secretary of War whic h
he (Gen. Ansell) showed me, in which the Secretary said that Gen . Crowder
had found it possible to so divide his time that he could give a part of each da y
to the office of the Judge Advocate General, and that he was sure Gen . Ansell
would be glad to welcome Gen . Crowder back to his official family . Gen .
Crowder thereupon returned to the Judge Advocate General ' s Office and re-
sumed control .

Q . Upon what date was Gen. Ansell's memorandum of November 10, relativ e
to the construction of section 1199, Revised Statutes, submitted to the Wa r
Department?—A. I would say, from my recollection of the matter, that it wa s
probably submitted on that same date, or not more than one or two days
thereafter . I mean by date—November 10. I might say in fuller explanation
of that that the memorandum which had been prepared in the mutiny case, an d
which bears the date of October 30, 1917, was held in the Judge Advocat e
General's office and submitted to the Secretary of War with the memorandum
which Gen . Ansell prepared in support of his views as to the construction o f
section 1199, Revised Statutes .

I discovered that Gen . Crowder had prepared and submitted to the Secretar y
of War an opposing brief of his views prior to his return to the Judge Advocate
General 's office. Within a day or two after his return he gave me a copy o f
his brief and asked that it be made the subject of study in the Disciplinary Di -
vision of his office. This was done . He, about that time, or shortly thereafter ,
directed Col . Clarke, who was my principal assistant, and myself to make a
further study for the purpose of ascertaining and stating at length the argu-
ments which could be deduced from a study of the law and the decided cases
in support of his view of the statute . Col. Clarke and myself made this
thorough study and investigation and we discovered what had been overlooke d
in the first study of this matter and what, I think, Gen . Ansell had also over-
looked ; that the very point he was contending for had been made the subject
of a decision in one of the Federal courts in a district of New York and decide d
adversely to his contention. We collected these authorities for Gen. Crowde r
and began the study of what action could be taken by the War Department to
prevent the infliction of hardships in any case tried by military court whic h
night result in a change of status before the case was reviewed by the Judge
Advocate General ' s office. It had been Gen. Ansell's contention that ful l
justice could not be done the men in the mutiny case because they were dis-
honorably discharged and the discharge had been executed and the men coul d
not be put back until they themselves applied for restoration . We made thi s
study for the purpose of determining whether there was a method of staying
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the execution of sentences which could be made of force and effect under
the statutes as they then existed, and thus prevent the occurrence of any cas e
which could not be fully corrected by the processes of the Judge Advocat e
General ' s office and the War Department, as they had theretofore been exer-
cised . About that time the Houston riot cases came to a climax by the exe-
cution of 13 negroes at Fort Sam Houston, Tex . That case had been trie d
and the sentences executed before the War Department knew what the result
of the trial had been. That came as something of a shock to the War Depart-
ment and it was anticipated that a great deal of objection over the country
would arise as to what seemed like a summary execution of the court-martial
judgment without opportunity to appeal to the pardoning power for clemency .
I think that apprehension was not well founded, because the objection whic h
we expected did not develop, but it emphasized the necessity of having some
power of review in the Judge Advocate General's office before a sentence o f
that character could be executed, and we prepared and asked the War Depart-
ment to issue a general order, which was paragraph 1 of General Order 169 ,
War Department, 1918 . This was an order which stayed the execution of an y
sentence of death until reviewed in the Judge Advocate General's office. That
was simply a first step in the formulation of what later was issued as a
General Order No . 7, 1918.

Col. Clarke and I continued our study of that matter, and when we finall y
had our data together and agreed upon what could be legally done, I drafte d
what was later General Order No . 7, 1918, and submitted it to Gen. Crowde r
for approval, together with a memorandum which was prepared for his sig-
nature, to be submitted to the 'Secretary of War, in support of this correctiv e
action. General Order No. 7 was designed to stay the execution of any sentenc e
of death, dismissal of an officer, or dishonorable discharge of an enlisted ma n
until such sentence could be reviewed as to its legality in the office of the
Judge Advocate General. Gen. Ansell objected to the issuance of this order .
He objected to it on the ground that it was not based on correct legal theory ;
that it was an interference with the power of reviewing authorities conferred
by statute, and he filed a memorandum with Gen . Crowder in which he opposed
the issuance of this order and stated that in any event it did not go far enoug h
and would not work out the corrective action that was necessary .

Gen . Ansell still contended that his view of section 1199 was correct. He
never accepted the other theory and never willingly supported it . When the
action of the Federal court of New York was called to his attention, it wa s
found that the exact point had been there passed upon . That was the case,
General, of Sergt. Mason, who tried to shoot Guiteau, the assassion of President
Garfield . If I remember correctly, the Judge Advocate General decided in that
case that there was something irregular with the proceeding and had recom-
mended that they be set aside. The Secretary of War, or the President, ha d
refused to follow his recommendation, and the contention in the civil court wa s
that the ruling of the Judge Advocate General was decisive of the matter ; tha t
his views must be followed, or, in other words, that he had the power to se t
aside and reverse this finding . The Federal court practically laughed the con-
tention out of court, did not treat it seriously, and decided that no such powe r
had been conferred upon the Judge Advocate General .

Gen . Ansell disposed of this case by saying that it was only the decisio n
of an inferior Federal court and not the decision of the highest court of las t
resort, and he still contended for his own view. After General Order No . 7
had been made effective, Gen . Ansell was in a position intermediate between
myself and Gen . Crowder. I disposed of, over my own signature, all case s
which were reviewed by the office and found correct . I sent up for his signa-
ture all cases in which we found corrective action necessary . or in which we
found some error of law which had to be passed upon by the opinion of the
head of the office. All of these cases which went forward for action passe d
through Gen. Ansell's hands . Gen. Ansell has stated in his testimony before
the Senate Military Committee that he was relieved of all responsibility fo r
the administration of military justice from some time in November, 1917, unti l
about the middle of July, 1918 . I quote these words from his testimony :
" From some time in November until the time I left for France, about th e
middle of April, I had nothing to do with the administration of military justice.
I mean that the proceedings did not come over my desk ." That statement is
not correct. During all the time that he was in the office as Acting Judge
Advocate General, every-
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Q. When you use the words " Acting Judge Advocate General," do you us e
it advisedly or do you mean as senior assistant in the office of the Judge Advo-
cate General?—A. As a matter of fact, Gen . Ansell was the senior assistant in
the office of the Judge Advocate General, but in this capacity he signed pos-
sibly 50 to 75 per cent of all papers that were signed in the office, and h e
signed himself as Acting Judge Advocate General, even though Gen. Crowde r
was present and at the head of the office . Therefore, when I referred to Gen.
Ansell as Acting Judge Advocate General, I mean that he assumed to act a s
the Judge Advocate General in the final disposition of papers and signed him-
self as the Acting Judge Advocate General.

Q . Was the status of Gen. Ansell, by virtue of being the senior assistant
from the period, November, 1917, until the middle of April, 1918, in any wa y
different from his status prior to November, 1917?—A . His status was in no
wise different, except that after Gen. Crowder returned to the office of the Judge
Advocate General in November, 1917, Gen . Ansell had ceased to be the highes t
ranking officer in the office and had become the senior assistant . In all other
respects his position was the same .

* * * So that, as I say, from the middle of November until the middle of
April, all cases which I passed up for the action of higher authority passe d
through Gen . Ansell's hands, and he finally disposed of and signed many more
cases than he passed on for the action of Gen . Crowder . If the general courts-
martial reviews for the months between November and the middle of Apri l
were examined they would show that Gen . Ansell's signature will be found
appended to a very great many.

My position in the office during this period was a very difficult one, for th e
reason that all of these cases had to pass through Gen. Ansell. Whenever a
case involving the application of General Order No . 7 would be sent to his desk ,
Gen . Ansell would send for me and would contend that the action recommende d
was improper or ineffective or wrong in theory, or something of that kind, an d
would again go over on every possible occasion the old argument that hi s
action under 1199 was the only correct one after all, and that the office wa s
simply compromising with principle by trying to make any other solution work .

Q . Were any memoranda prepared by Gen . Ansell, or is there anything on
record which would show that he had persistently adhered to his views and
resisted the application of views contrary to same?—A . I am not sure whether
anything was made of record in that connection or not . After General Order
No. 7 went into effect there never arose any case in the Judge Advocate General' s
office, so far as I know, in which it could be fairly claimed that the departmen t
was without power to do full and exact justice to the defendant . The criticism
which has been lately made public that a great many severe sentences were im-
posed by general court-martial is not, in my judgment, in any way relate d
to the administration of justice under the iaw as it existed, and under the la w
which Gen . Ansell found so much fault with . That whole difficulty could hav e
been corrected by a simple suggestion from the War Department as to limits
of punishment which should be applicable in time of war . I discovered earl y
in my administration of the disciplinary division that many sentences were ex-
cessive ; that punishinents were widely varying ; that in two cases of perhaps
the same nature one would be punished mildly and the other severely, and I
asked Gen. Ansell in the fall of 1917, many times, as to whether our offic e
should attempt to take corrective action for the purpose of equalizing punish-
ment and making such adjustments, as we could make at the time these sen-
tences were imposed . The answer to that was always that it would perhaps
be inadvisable to . attempt to make all of those corrections at that time ; tha t
many of these men who were sentenced to long terms of confinement would
go to the disciplinary barracks for a time, and shortly thereafter return t o
duty, and long sentences would automatically take care of themselves ; tha t
when the war was over would be a more opportune time to make these gen-
eral corrections .

I perhaps ought to say, in justice to Gen . Ansell on this point, that he wa s
not entirely clear in this matter . Although he never gave any positive direc -
tions as to what should be done, there were times when he very much doubte d
the wisdom of approving a sentence without attempting to reduce it to a
punishment more suited to that particular case .

I also consulted Gen . Crowder about this matter, and Gen. Crowder was of
the opinion that it would he unwise, with all the work we had to get throug h
with, to attempt to make adjustment at the time the sentences were passe d
upon ; that if the sentences were legal and valid it was well, unless the sen-
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tense was extremely excessive, to let it alone. In many cases we recommended
substantial reduction, and so far as I know, these were carried into effect by
the War Department upon the recommendation of the Judge Adovcate General .

Q . You stated a moment ago that after the issuance of General Order No . 7
the Judge Advocate General's Office found no case which, under the law, they
were not able to correct any injustice which was done. Were there any cases i n
which the recommendations of the Judge Advocate General to undo injus-
tice or to do justice which were not carried out by the War Department ?

I do not at this time remember a single case in which recommendatio n
was made by the Judge Advocate General for a remission or mitigation of a
sentence of an enlisted man that was not carried into effect . There were sev-
eral recommendations made by Gen . Ansell, while Acting Judge Advocate Gen-
eral, that were not approved by the War Department, but I think the failure
to approve was rather because his recommendations would work injustice tha n
otherwise.

I refer to a number of cases in which officers were tried for offenses involvin g
the use of intoxicating liquor. Gen. Ansell adopted the policy early in his ad -
ministration of the office that whenever an officer was tried for any offense
involving the use of intoxicating liquor, no matter what the action of the cour t
was, no matter what the sentence of the court was, if it appeared from th e
evidence that he had used it, or that he probably used it, Gen . Ansell insisted
upon submitting a recommendation that that officer be summarily discharged .
Many recommendations of that kind were disapproved by the War Depart-
ment, but are the only ones disapproved during my incumbency of that position .
Yes ; there was one other—a case involving the trial of cadets at West Point ,
recommendations, which were prepared at the direction of Gen . Ansell, were
not approved, but they were in the nature of increased punishment rather tha n
a recommendation for clemency. I know of no recommendation for clemency
that was disapproved .

Certain cases of considerable importance that have recently been discusse d
in the public press occurred during my administration of the Disciplinary Di-
vision of the Office of the Judge Advocate General . These were known as the
four death cases which came from France. Two of them involved a sentence
of death for sleeping on post, and two a sentence of death for disobedience o f
orders . This case has been cited to show the attitude of the Judge Advocat e
General's Department toward the doing of justice, and inasmuch as this cas e
was reviewed while I was in the office, I think it proper to mention the fact s
in that connection. Gen. Ansell, in his letter to Congressman Burnett, made i t
appear that it was necessary for him to go over the head of Gen . Crowder and
the Secretary of War and make a sort of special appeal to the Presiden t
through a member of the judiciary committee of the House in order to preven t
the execution of these sentences . Those cases arose under General Order No . 7,
and the execution of the sentences was naturally stayed until the record coul d
be reviewed in the office of the Judge Advocate General . More than this, the
eases were of that character which required the action of the President as
confirming authority before they could he executed .

When these cases first came to the office I assigned them to Maj . Rand for
review. Maj . Rand is an exceptionally good lawyer, and reviewed these cases,
wrote a brief review in each case, and finally recommended that the sentences
be carried into execution. These four cases, as prepared by him, were sent by .

me to Gen . Ansell . A letter had been written by Gen . Pershing recommending
the execution of the sentence of death in these cases. Maj. Rand embodie d
this letter in the review of one of the cases, and merely referred to it in th e
review of the other three . Shortly after these cases were submitted to Gen .
Ansell I was called to his office, I think by Col . Mayes, who was then acting
as Gen . Ansell's assistant, and who read over all papers before they were
finally signed by Gen. Ansell or passed on by him for Gen. Crowder's signature.
Col . Mayes stated they had decided that it would be better that Gen . Pershing' $
letter should be embodied in the review of each of the four cases, instead of
merely being referred to in three of them . The reviews were sent back fo r
that particular change. No other suggestion was made, either as to the rec-
ommendation or as to any other feature of the review . After this correction
had been made I again submitted the cases to Gen . Ansell, and they passed

through him to Gen . Crowder for his signature . The rule of the office was that
any paper which passed Gen. Ansell and got to Gen . Crowder's desk for hi s

signature had met with Gen. Ansell's approval, unless the opposing view wa s
indicated in a memorandum or verbally communicated .
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Q. Were such papers initialed by him?—A. I think, if I remember correctly ,
that Gen. Ansell did not make a practice of putting his initials on the paper s
but would append a slip of paper and put his O. K. on that .

After these cases had been passed on to Gen . Crowder, he (Gen. Crowder )
brought them to the disciplinary division with the statement that he could
not sign such reviews ; that they were entirely too brief and that it would be
an injustice to ask the President to send four men to death without statin g
fully all the facts and circumstances surrounding the trial, so he would have a
complete picture of what he was doing . Gen . Crowder assigned Col . Clarke to a
special study of these cases and Col . Clarke reviewed them in connection with
all other trials coming from that same division at about the same time . He
rewrote the reviews and again submitted them to Gen . Crowder, this time, I
think, direct . Gen . Crowder was still dissatisfied and required further elabora-
tion, and finally Col . Clarke prepared them in a manner satisfactory to Gen .
Crowder and submitted them, with the concluding paragraph of the revie w
omitted, the idea being that would be inserted by Gen. Crowder in his own
words. These cases finally reached this stage along in the early days o f
April, 1918. One morning about that time I was called into Gen . Ansell's
office and Gen. Ansell asked me, " What's the matter with Gen. Crowder? "—I
think he said, " What the hell, etc.—about these cases." He said, " He jus t
directed me to write a review in those cases." I said, " Gen . Crowder is ver y
anxious about those eases . He does not want to sign a recommendation that
the sentences be executed until he knows that that is justified," and I re -
marked further that Col . Clarke, who had been studing these cases, though t
that these sentences should not be executed, and Gen . Ansell then remarked ,

Well, I don't agree with Clarke . I think they ought to be."
The review which he prepared, however, in the manner I have indicated ,

simply embodied the statement of the case which had been made by Col . Clark e
and ended with his own statement that he thought the sentence ought not t o
be executed .

Gen . Crowder then took all papers prepared for him and he prepared, in his
own language, a memorandum for the Secretary of War setting forth all th e
facts and circumstances connected with the trial of these cases. Gen. Crowder
had actually recommended that the sentences be carried into execution, finding
that the trials were legal ; that there was evidence to support the findings, etc . ,
hut his accompanying memorandum, in which he set out all the reasons why
the sentences ought not to be executed, was treated by the Chief of Staff as a
recommendation for clemency and he filed a memorandum, I think, statin g
that he did not agree with the views of the Judge Advocate General .

The Secretary of War adopted the views of Gen . Crowder and wrote a lon g
letter to the President, explaining the case and recommending the sentences b e
commuted. The President wrote to the Secretary of War a letter, in which h e
thanked him for the clear presentation of these cases and stated that he
entirely agreed with his view of the action to be taken, and that he was glad
to sign the order prepared for his signature . Both the letter of the Secretary
of War and the letter bearing the signature of the President are on file wit h
those cases in the office of the Judge Advocate General .

Referring again to General Order No . 7 and Gen. Ansell's criticism of it, I
noticed that in his letter to Congressman Burnett he used the following language :
" The Judge Advocate General recommended and the department finally adopte d
an administrative method known as General Order No . 7, which suspended
certain sentences until the proceedings could be examined in this office and th e
commanding general advised with . This was an administrative palliative which
was described by the Judge Advocate General as necessary to ' head off a
threatened congressional investigation,' to ` silence criticism,' ` to prevent talk
about the establishment of courts of appeal, ' and to make it ` apparent tha t
an accused did get some kind of revision of his proceedings other than th e
revision at field headquarters .'"

He here speaks of the recommendation of the Judge Advocate General a s
an administrative method and as an administrative palliative which was de -
scribed by the Judge Advocate General as necessary to head off "threatene d
congressional investigation," to " silence criticism, " to " prevent talk abou t
the establishment of courts of appeal," and to " make it apparent that an accused
did get some kind of revision of his proceedings other than the revision at fiel d
headquarters . " The use by Gen . Ansell of these quotation marks would see m
to indicate that these matters so included were used as an argument for th e
establishment of General Order No . 7 . Inasmuch as I prepared both the order
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and the argument in support of it, I am confident that no such language was
used in anything that had to do with obtaining the approval of the Secretary
of War in the establishment of that order .

Q . What was Gen . Crowder's actual attitude with respect to General Order
No. 7?-A. So far as I know, Gen. Crowder's attitude was this : He believed tha t
it would effectively meet any criticism which had been raised by Gen . Ansel l
as to a lack of corrective power in the office of the Judge Advocate General when
cases were reviewed in which we discovered that errors of law had been mad e
in the trial and disposition of the case. I do not know, of course, what the
innermost attitude of Gen . Crowder toward this order was, but that wa s
the purpose of its adoption, and it was designed as a complete answer to th e
contention that the War Department was incapable to do justice to the me n
tried by court-martial . I note also, in referring to this same order, that Gen .
Ansell claims that full action under this order was not taken until September ,
1918, after his return from France . He states that prior to that time the offic e
view had been that the Judge Advocate General's office was limited in passin g
upon any case that came to the office under that order to technical questions
of law, and that they were forbidden by the terms of the order to advise con-
vening authorities as to punishments that had been given in particular cases .
He states that notwithstanding the order and notwithstanding the view that ha d
been taken by the Judge Advocate General's office he reversed that view an d
instructed boards of review to express their opinion in addressing militar y
commanders to the effect that justice would require clemency on their part i n
passing upon certain sentences, and if it was a case in which the commandin g
general could not take action that we would forward the proceedings direct to
the President, which means the Secretary of War .

Gen . Ansell is mistaken in his statement that this is the first time that thi s
corrective action was applied under General Order No . 7. General Order
No. 7 was administered during the time that I waa in the Judge Advocate
General's Office and in the Disciplinary Division. We conceived it a function
of the Judge Advocate General's Office to constantly advise reviewing author-
ities as to the action which it would be proper to take in particular cases b y
them. We suggested that they reverse or set aside the action of the court
wherever errors of law had been exhibited inasmuch as they had reserve d
jurisdiction to do so, and we also suggested certain mitigation of punishmen t
in particular cases when we thought the case deserved it .

It was exactly this procedure that Gen. Ansell so strenuously objected to as
it was applied in the early part of 1918, under General Order No. 7 . He stated ,
for instance, that a commanding general could not, under the law, revers e
jurisdiction to take any further 'action in a court-martial ease which had onc e
passed his hands ; that when he had acted on it such action was final, and i f
any corrective action was later taken it had to be taken by the Secretary of War ,
or, as he contended, it should be properly taken by the Judge Advocate General ,
under the power which he claimed could be deduced from 1199, Revise d
Statutes.

During the time that I was in the Disciplinary Division, notwithstandin g
these views held by Gen . Ansell, having Gen . Crowder's support for the carry-
ing out of this policy, this action continued to be taken .

On the 18th of April, 1918, I left the office of the Judge Advocate Genera l
to make a trip of inspection of the military camps in this country, for th e
purpose of ascertaining how General Order No. 7 was being carried out an d
how military justice was administered in these camps under this order . Upon
my return to the office of the Judge Advocate General, about the middle o f
May, I found that Gen. Ansell had, in the meantime, departed for his trip to
France, and Col . Mayes had become the senior assistant to Gen. Crowder an d
was signing papers as Acting Judge Advocate General . Col. Mayes, in th e
meantime, placed Col. Reed in charge of the Disciplinary Division, and o n
my return I was assigned to other work, and two or three months thereafte r
assigned to the General Staff. Col. Mayes supported Gen. Ansell in hi s
objection to the corrective action which the department was taking unde r
General Order No. 7, and when he became senior assistant he reversed thes e
corrective processes which we had established, and it was Col. Mayes 's view
of this order which Gen . Ansell stated that he reversed in September. His
action, therefore, was simply a going back to the policy which was establishe d
in the Judge Advocate General's Office when General Order No . 7 was first
published, and which he at first strenuously opposed .
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Q. Could you' from memory, or having access to the files, readily select a
few cases that would verify this condition stated by you?—A . I don't know
that I could do it from memory . By going through the court-martial record s
for any given month or period certain cases could be selected which woul d
show this action.

Q. From the statements of Gen . Ansell it would appear that (luring the
period that he was senior assistant in the Office of the Judge Advocate Gen-
eral, but more especially during the period from November, 1917, until April ,
1918, that efforts made by him to better conditions of the enlisted man an d
to throw greater protection about him, were opposed, and he had been unabl e
to bring about results which he desired to bring about . Are you familiar wit h
that statement?—A. I might say in answer to that question that there wa s
no opposition to any effort which Gen . Ansell or anybody made for the
purpose of throwing the greatest protection around any man tried by court -
martial . The whole question was as to how the greatest protection could be
secured under the law. Gen. Ansell's insistence upon his view was not tha t
justice was not done in particular cases, but that it was not done in the wa y
he thought it ought to be done.

Q. So far as you recall was any recommendation or suggestion which wa s
made by Gen. Ansell along the lines of corrective measures turned down o r
failed to receive consideration except in so far as pertained to the interpre-
tation of section 1199, Revised Statutes?—A . No, sir . I may say that i n
that connection that following the mutiny case to which reference has bee n
made that Gen . Ansell took the same action in a great many other cases imme-
diately following ; that is, he purported to set aside the sentence of the court-
martial .

Q . Was that action taken by him after the question of the interpretation
of 1199 had been announced by the Secretary of War?—A . No, sir ; I think
that action was taken in the interim, when the decision of the Secretary wa s
pending. Some cases, I think, you will find slipped through and orders issue d
by The Adjutant General carrying this action of Gen . Ansell's into effect.
Others, depending upon the way they were routed after they left our office ,
were Feld up and when Gen . Crowder returned to the Judge Advocate General' s
Office he found that several of those cases had not been acted upon, and th e
recommendations of Gen . Ansell that it be clone in a particular way, were dis-
approved and the clemency which he recommended was brought about in th e
old method, or by doing it according to the established custom of the Judge
Advocate General's Office, making the Secretary of War, rather than the Judg e
Advocate General the authority as to what should be done .

Q. Do you recall whether or not the case of the El Paso mutineers was th e
first upon which this action was accorded?—A. That was the first . I- am
positive about that ; it was made a test case .

Q . I have hire an office circular dated April 10, 1. 918. giving the organizatio n
of the Office of the Judge Advocate General . Do you recognize that circular?—
A. Yes, sir .

Q . Can you tell me whether or not that circular confirmed an organization
which, at the time existed and which for a considerable period in effect ha d
existed, or whether it shows a new organization to go into effect at this tine ?
When I speak of the organization I do not refer to the individual who ma y
fill a particular place but to the organization of the office . I am speaking with
respect to the Division of Military Justice .—A. This does not establish any -
thing new in the Office of the Judge Advocate General . It is simply a state-
ment of what had been in effect in the Judge Advocate General's Office for a
long time . As nearly as I recall this was sent out very largely for the benefit
of the new officers coming in so they would know what the office organization
was and how to handle their work, but no new principle or new ruling is es-
tablished by this order . It is practically what it was during the whole tim e
I was in the Disciplinary Division . As I said before, every court-martial case
that left my desk for higher action went to Gen . Ansell .

Q. Referring to this subject Gen . Ansell states. " He (Gen . Crowder) estab-
lished for the officer in charge of that division (Military Justice) a direct rela-
tion and channel of intercourse, whereby the work of the Division of Militar y
Justice was not subject to my supervision or to Col . Mayes, my immediate
assistant. Both Col . Mayes and I believed that this method of military justice
was had, and upon April 15, just before sailing for France, having been invite d
by the Judge Advocate General to express myself upon the management of thi s
office, I frankly told him so ." Have you any information or knowledge on
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that subject more than what you have stated?—A . The only exception tha tcould possibly exist to the statements I have made is this that during th e
period when we were working in the office over the establishment of Genera lOrder No . 7, and formulating the rules for carrying it into effect I frequentl yconsulted directly with Gen . Crowder and frequently placed the result of inves-
tigations I had made on Gen . Crowder's desk. These did not go through Gen .
Ansell's hands for the reason that he was entirely out of sympathy with wha t
we were trying to do, and Gen . Crowder had directed us to make the investi-
gation, and we felt this had nothing to do with Gen . Ansell's position in th e
office, and we did not consult Gen . Ansell about anything we did in connection
with that order, in getting it established or the rules for getting it into effect .
But as to actual action on cases, no case went to Gen . Crowder that did no t
first pass through Gen. Ansell. There were certain cases in which I assumed
the right to act ; for instance, when I found that a court-martial record wa s
incomplete ; that the record did not show that the Judge Advocate had bee n
sworn, etc ., I exercised the authority of sending it to the reviewing authority
for correction, but all matters where corrective 'ictiou was taken, or wher e
clemency was recommended . or where anything of that larger nature was in-
volved, those matters passed through Gen. Ansell to Gen . Crowder, accordin g
to office memorandum.

Q. From the documents I find this statement made by Gen . Ansell : " r have
at all times ' insisted upon the location of revisory power in this dertment
and I have said, and said in the beginning, that while I preferred that tha t
power be located in the highest law officer of the Army, I was content t o
have it located in the department somewhere . This was not done. From th e
time of Gen . Crowder's return to the office in November, 1917, I urged in severa l
memoranda the necessity of closer supervision of court-martial procedure . "
Can you enlighten me on this subject?—A . I can not say what he said i n
memoranda after November, because he may have written and submitted a
great many which I did not see, but I do know that his contention for a loca-
tion of the revisory power was the old contention that it ought to be located
in the Judge Advocate General . The statement that he was content to have
it located somewhere in the department, or " anywhere in the department does
not accord with my recollection of what actually happened . About the time
that General Order No . 7 was being prepared Col. Clarke' and I prepared for
Gen . Crowder a suggested revision of section 1199, Revised Statutes . Under
this revision it was proposed to give the President, as the Commander in Chief
of the Army, full power to vacate, set aside, modify, reverse, etc., any judg-
ment of a military court, and to apply whatever corrective action he though t
was necessary. The effect of this amendment, if it had been adopted by Con-
gress, would be to carry into legal effect the recommendations which Gen .
Ansell made, and the only differences would be that the supreme power woul d
be located in the President rather than in the Judge Advocate General .

I recollect distinctly that Gen. Ansel] criticized this proposal and objected t o
it, and (lid not support it.

Q . Have you any knowledge relative to issuance of General Order 84, amend- -
ing General Order 7?—A. I was asked at one time after I left the Disciplinar y
Division to prepare a proposed amendment of General Order 7, designed to give
the Acting Judge Advocate General in France a wider authority in the revie w
of courts-martial cases, and I did prepare such a proposed amendment an d
submitted it to Col . Morrow, who was then the executive officer, but what wa s
done with it after that, I do not know .

Q. You have no knowledge as to the conditions under which General Orde r
84 was secured?—A. No, sir.

Q . During the period that you were in the Judge Advocate General ' s office
what were the conditions relative to the personal attitude of Gen . Ansell and
Gen. Crowder in respect to each other and with respect to other officers -i n
the department? Was there a spirit of criticism on the part of either?—A . I
heard Gen . Crowder make no criticism of any officer in his department, so far
as I can recall at this time. I do not even recall that he criticized Gen.
Ansell's view in reference to this matter . There was a feeling, I think, in
connection with my relations to Gen . Crowder, that there were certain things
in connection with this whole thing that were not properly the subject of con-
versation and we did not discuss it, and I think I can say accurately that I
never heard Gen . Crowder discuss or criticize any officers in his departmen t
for any view they might have.
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I can not say this with reference to Gen Ansell, because, as I say, whenever
a case came up involving an application of General Order 7, he would call m e
into his office and rehash the whole controversy time and time again . He would
defend his views and criticize the views which Gen . Crowder had adopted, and
it was an unending controversy until some time in, perhaps, March, 1918, whe n
it reached a sort of climax and Gen . Ansell and I had some discussion about
the matter, and he told me he was tired of hearing my views on the matter ,
and I said I was only answering his own questions ; and after that he never
discussed ally of his opinions with me, but frequently thereafter he discussed
them with Col. Clarke, my senior assistant .

Q. I am speaking as to whether or not there were any criticisms of a persona l
nature about the office of such character that they would create or tend to creat e
discord in the office ; interfere with cooperation and teamwork?—A. Well, I
will answer that question by—I don't think there was. I think Gen. Ansell
criticized Gen . Crowder for wanting to hang on to the office of Judge Advocat e
General—as he termed it—but that was a criticism which, so far as I know ,
was expressed only to myself and to two or three other officers .

Q . Have you any knowledge relative to the procedure of Gen . Ansell i n
securing the issuance of the order relieving Gen . Crowder and appointing him .
I speak now of anything beyond the memoranda which are of official record? —
A. Yes, sir ; I have. Gen. Ansell consulted me before asking Gen . Crowder in
writing to concur with him in a request that he (Gen . Ansell) be designated
in orders as Acting Judge Advocate General . He showed me before he sub-
mitted it, and read to me a memorandum which he was sending to Gen .
Crowder, in which this request was embodied, and a day or two later he showe d
me and discussed with me Gen . Crowder's reply . Gen. Ausell was very much
disappointed and seemed a little bitter over the fact that Gen . Crowder had
refused to join him in that request. I do not know what Gen . Ansell did after
that to secure the issuance of the order, inasmuch as he did not thereafter sho w
me or consult with me about its issuance . I only know what I have stated ;
that he proposed first to get Gen . Crowder ' s concurrence, and that he failed
to get that. What he did after that I am unable to state .

Q . The order relieving Gen . Crowder and appointing Gen. Ansell is dated
November 8, and according to the records a copy of that was delivered t o
Gen . Ansell on that date, or possibly the following day.

The memorandum review of the Texas mutineer cases, as I recall it, war s
dated October 30 . This case was submitted or received in the office of th e
Chief of Staff on the 8th, the date of the issuance of the order and eight day s
later than the date of the memorandum . Has this any significance so far a s
your knowledge gaes?—A. I don't know that it has any. My recollection of the
delay in submitting the memorandum in the mutiny case was due to the fac t
that after it was prepared it was held up with the idea that it would go at the
time that this supporting brief that Gen . Ansell prepared was submitted .
Whether it had any relation to the order designating Gen. Ansell as Acting
Judge Advocate General I am not prepared to state.

Q. During the period that you were in the office after November, 1917, di d
you observe any bad effects upon the morale or upon the efficiency of the offic e
resulting from this controversy?—A. I do not think it did so long as I was
in charge of the disciplinary division . Upon my relief from the disciplinary
division that whole office went to pieces for a time, in that nobody knew wher e
he was at or what action to take, and the whole procedure was made ove r
again under the views of Col . Mayes, and there was very much disorganizatio n
and very much confusion . I don't think it affected the morale of the office
particularly, because all the officers were anxious to serve efficiently .

Q . What officers who were on duty in the office at the time of that chang e
would be cognizant of the changed conditions?—A . The officers who were there
could tell more than anyone else. Reedy and Millar were there. Col . Clarke
continued in the office while I was on a trip of inspection during the time the
change was inaugurated, and could tell of the upset condition in the office whic h
resulted .

Recall of Col . E. G . Davis .
Q. State the circumstances which led to the establishment in France of a

branch of the Judge Advocate General ' s office.—A. The branch office of th e
Judge Advocate General in France was established by General Order No . 7 ,
War Department, 1918 . Some time prior to the publishing of this order th e
establishment of a branch office in France had been suggested. If I remember
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correctly it was first suggested by Gen . Ansell . I have a ' distinct recollection
that he found that such a branch office had been established during the Civi l
War and made the recommendation that such an office be established i n
France . When we had decided upon General Order 7, which would have the
effect of staying the execution of sentences until they could be reviewed i n
the office of the Judge Advocate General, we realized that the establishment
of a branch office in France had become important and embodied - a provision
for such an office in General Order 7 .

Q. Gen. Ansell, referring to the execution of the Houston rioters, states :
"At that time the War Department was holding that the department com-
mander had full, final, and complete authority to carry that judgment int o
execution ." There never was any question, was there, as to the authorit y
that was given the department commander under the Articles of War?—
A. No, sir ; I think not. I think it was conceded that he had that authority.

Q . Gen . Ansell continues : " It was not so some time after that, for as a
result of my agitation of the existence of this advisory power an order was
issued that the death sentence should not be carried into effect until ther e
should have been a review of the record by the Judge Advocate General ."
Do you recall whether or not this change was the result of his agitation ?
A. My recollection of that matter is about as follows : When Gen. Crowder
returned to the Judge Advocate General's Office, Col . Clark and I began the
study, as heretofore described, for the purpose of working out a solution of
the question of administering military justice in such a way that no man
could be sentenced to death or dismissed from the service or dishonorabl y
discharged until the record of his trial had been reviewed -for its legality .
While we were engaged in this study the executions in the Houston riot case
occurred at Fort Sam Houston, and this led to the issuance of paragraph 1 ,
I think it was, of General Order 169, War Department, 1917 . This order
had the effect of staying the execution of a death sentence until the recor d

. of trial had been reviewed in the office of the Judge Advocate General . That
order was prepared by me. I saw no paper or communication, memorandum
of any kind, by Gen . Ansell on this question. It was prepared on my own
initiative, and as a result of a study of 1199, which I was then giving to thi s
subject .

Q . What are your recollections regarding the changes which were made
in the office of the Judge Advocate General in the wording of the draft o f
General Order No . 84, amending General Order 7?—A. My only knowledge
of that matter is this : At the time any question of amending General Order 7
carne up in the Office of the Judge Advocate General I was not serving in th e
Disciplinary Division but was called into consultation with reference to the
amendment of that order . It was agreed in this conference that the order shoul d
he amended, and it was suggested that inasmuch as I had written the origina l
order I should prepare the draft of the amendment, and Gen . Ansell directed
me to prepare such a draft. I did so and submitted my draft to Col. Morrow,
who was the executive officer in the Judge Advocate General's Office, an d
nothing in connection with that letter afterwards came to my attention. I
did not see the papers submitted by , Gen. Ansell and only know that I prepare d
a draft of the amendment.

When the cases were first submitted to Gen . Ansell and Col. Mayes—that is ,
to the office in which they sat—Col . Mayes, after the papers had been there fo r
a short time, sent for me and pointed out that the letter in which Gen. Pershing
had recommended the execution of these sentences had been embodied in th e
review of only one of the cases, and merely referred to in the review of th e
other three cases. He stated that it was his opinion that this important lette r
should be embodied in the review .of each case and the papers were taken by
me from Col. Mayes ' s desk, for the purpose of making that change . My recol-
lection is very clear on the point that Gen . Ansell was present in the room a t
that time, although I do not recall that he took any part in the conversatio n
that ensued between Col. Mayes and myself . There was no argument about i t
at all ; if they wanted that change made in the review, why that was all there
was to it . That is so far as Col . Mayes's participation in this case went—t o
my knowledge .

The next time I had any conversation with either of them about this matte r
was along about the 10th of April, 1918 . I was in Gen. Ansell's room for some
other purpose and he came out of Gen . Crowder's room and sat down at hi s
desk, and said to me—in words about as follows, " What in the hell is the
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matter with Gen. Crowder about those death cases? " I explained to him tha t
he had Col . Clarke at work reviewing these cases, and he seemed very anxiou s
to be sure of his ground before making definite recommendations, and that
Col. Clarke had come to the conclusion that the sentences ought not to b e
executed. To this Gen. Ansell replied that he did not agree with Col. Clarke—
that he thought the sentences ought to be executed, and he further stated tha t
Gen . Crowder had directed him to make a review of the cases himself .

Those two events stand very clear in my mind, and there is no possible con -
fusion between them .

Q. To the best of your recollection, was Col . Mayes present at that time?—A.
I do not recall whether or not Col Mayes was in the room at that time . There
were other people in the room, but I have no recollection that Col. Mayes wa s
there . I am sure he did not converse. He may have been there, but I would
not state so positively .

Q. Up to the time of that conversation have you any knowledge as to wha t
part, if any, Gen. Ansell took in connection with these proceedings?—A. I have
no direct knowledge ; no, sir ; but I know that the rule of the office presuppose d
that everything that went to Gen. Crowder passed through Gen. Ansell first.

Q . You have no affirmative knowledge?—A. No, sir ; I have not .
Q . You don't know, then, whether or not, when the papers originally passed

through his office to Gen. Crowder, he personally examined the cases?—A. No,
sir ; I have no affirmative knowledge on that point, but I am quite sure he wa s
in the office on the occasion that Col . Mayes turned the cases over to me, with
the suggestion that Gen . Pershing's letter be embodied in each . The impres-
sion I received was that this was the only change they wanted made in the
reviews.

Q. After that change had been made, do you recall whether you took th e
papers in yourself, or did they go in in the routine way?—A. I have no distinct
recollection of that ; I suppose, though, that they went in the usual routine way . .

Q . Do you remember the circumstances of the circular which went out alon g
in March, 1918, relative to joint trials? Was that over your signature?—A . I
think it was over Gen. Crowder's signature, but I prepared the paper .

Q . Do you recall whether or not Gen. Ansell or Col . Mayes had any connec-
tion with that paper at all Did they make a protest?—A. I think they did no t
That is, they made no protest . Whether or not they had anything to do with
the paper or not I do not know . My recollection of it is that I turned it ove r
to Col . Spiller, the executive officer, for office approval, before sending it out ,
and I am quite sure that it bore the signature of Gen. Crowder, when finall y
published. After it was published, and some cases came in which showed tha t
judge advocates misunderstood the purpose of the circular there was, I think ,
some criticism by Col . Mayes, but none before, as I recall .

Q . Was that circular the cause of any special trouble or embarrassment? —
A. A misunderstanding of that circular, I think, resulted in faulty trials i n
several cases which were criticized by the department ; and the results, I think,
were set aside . To that extent ; yes . I don't know to what extent it was th e
subject of embarrassment . It was misunderstood by some judge advocates in
the field, and they applied it in cases where it was not intended that it. should
be applied .

The reason for the publication of the circular was as follows : There were
several cases which came to the department in which joint defendants ; that is
to say, men who participated jointly in the commission of crime, had been sep-
arately charged and separately tried ; tried each of them by the same court.
Now, it was perfectly obvious that the members of the court, after trying on e
defendant, would have a perfectly clear idea as to the other defendants . We
sent this circular out with the idea in mind'of informing judge advocates tha t
when a situation of that kind arose, the practice should be to try them jointly .

Q . Referring back to the four death cases in France, do you recall the cir-
cumstances under which those cases first came to your desk? Were they re -
turned by you for correction?-A. I don't recall that ; but if that was the situ-
ation, I probably did, because I would want each case complete in itself. I
don't even recall that there was a letter from Gen . Pershing with them ; I had
so many cases on hand at that time.

Q. You don't recall the circumstance of returning them?—A . No, sir . It is
probable I did if that situation existed .

Q. Was this (luring Gen . Ansell's absence?—A . I think he was absent durin g
all of that . I don't think those cases were called to Gen . Ansell's attention
until after they had been sent to Gen . Crowder .
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Q . Your idea is that they were not called to his attention until Gen . Crowder
called upon him for a review?—A. Yes ; unless I talked with him when he cam e
back. I was trying to refresh my memory by talking to him, and he thinks
that I told him about these cases then, and that he disagreed with me—fro m
what I told him—and that is probably true, because I know we disagreed, and
in some way or other they were turned over to him to examine, I thought b y
Gen . Crowder's initiative . It may be I asked Gen . Crowder to turn them over,
but at any rate they had gone to Gen . Crowder before Gen . Ansell had anything
to do with them and had gone to Gen . Crowder with the prepared review .

Q. Then it is your belief that Gen . Ansell never examined those cases him-
self until after he had been requested by Gen. Crowder to do so?—A. That is
my recollection . I don't know about the request of Gen . Crowder .

Q . Was not that a case which, prior to the time it came up to your desk th e
first time, had been the occasion of a lot of talk in the office?—A . I can't say
as to that . I think I had discussed the case with Davis and Clarke, as I fre-
quently did with important cases, but could not say whether Gen. Ansell had
talked about it or not .

Q . You are confident in your own mind that at no period during the handlin g
of these cases he expressed or even entertained the views that the sentence s
should be executed?—A. I am quite sure that he did not ; that is, upon the
merits of these particular cases . We might have talked about the abstract
question of whether a man who went to sleep on post in the presence of th e
enemy and endangered the command should suffer the death penalty .

Q . Have you any reason to believe that about this particular time he did o r
may have expressed himself that way?—A . That is a general supposition on
my part—arising out of the fact that I often discussed abstract questions of
that kind—especially with Gen. Ansell.

Q. You spoke the other day about the Camp Grant cases . Were those cases
especially conspicuous?—A . Yes, sir.

Q. Briefly, what was the point?—A. Those are the cases of, I think, 21
Negroes who assaulted one woman and were separately charged with the offense
and jointly tried, there not being even an allegation of conspiracy or join t
action in any of the charges. The records had to be disapproved. A number
of them were sentenced to death and deserved it—but all were disapproved .

EXHIBIT 21.

WASHINGTON, D. C., March 18, 1919.
Col. John H . Wigmore, Judge- Advocate General's Department, being firs t

duly sworn, was interrogated by Maj . Gen. J . L . Chamberlain, Inspector Gen-
eral, and testified as follows :

Q. What is your name, rank, and organization?—A . John H. Wigmore ;
colonel ; judge advocate, United States Army .

Q. Have you any means of fixing the date upon which Gen. Ansell's memo-
randum of November 10, 1917, came into the possession of Gen . Crowder?—A. I
being then on duty in the office of the Provost Marshal General, the genera l
called me into his office and showed me a memorandum which he stated ha d
been handed to him the night before by the Secretary and that it had give n
him a most extraordinary shock at the doctrine contained in it . He asked m e
to look it over and give him my informal opinion, which I did within a day o r
so. The day was a Saturday ; this is the only positive item as to the date that
I can contribute ; but I know that thereafter Col . Easby-Smith and Col. Johnson,
at Gen . Crowder's direction, worked upon the materials for a brief in reply to
the memorandum and that this work extended over the succeeding Sunday an d
Monday. The identification of this Saturday with November 24 is made ou t
by other data contributed by the other officers .

Q. Did you assist in the preparation of the letter of February 13, 1919, sub-
mitted by Gen . Crowder to the Secretary of War?—A . I did .

Q. Referring to that letter, charges have been made in the public press that
it contained certain misstatements and misinformation . What information hav e
you in regard to that?—A. The first draft of that letter is dated February 8 .
On page 2 of the draft occurs the sentence, " The story was disbelieved an d
he was found guilty ." This sentence occurs in a concise allusion to a cas e
cited by Senator Chamberlain, the allusion being prefatory to a full explana-
tion. The Senator ' s description of the case had already stated that the court-
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martial had at first found the ease not guilty, but afterwards, a consideration
being directed by the commanding general, the court had found the accuse d
guilty . This intervening stage in the action of the court was therefore per-
fectly well known to the Senator, for he himself had stated it ; in the draft of
the reply, therefore, the full description of the case was not thought necessary.
On February 12, Wednesday, at 10 a . m., Gen . Crowder informed me that a
meeting of the Senate committee had been suddenly appointed for the next da y
and asked me whether I could complete the draft in season to assist him et th e
hearing . I replied that the draft must be completed, and I worked with tw o
stenographers until 1 o'clock that night to complete the draft . It was pre-
sented to Gen . Crowder the next morning at 8.30, February 13 . In the final
draft, which he went over with me, he noted the above p issage and remarked
that it omitted to state the intervening finding of the court . I explained t o
him how the omission had been made and he directed that in the subsequen t
copies the omission be restored. He then, as the hearing was coming on tha t
day, signed and sent the letter to the Secretary of War for transmission to the
Senator. In the meanwhile I returned to the office and caused four new set s
of carbons to be made of the letter with the omission restored. That afternoon
Senator Chamberlain telephoned the Secretary of War concerning this omission,
and upon my meeting Gen . Crowder later that afternoon he remarked, " It ha s
happened just as I told you . This omission has been noticed and should not
have occurred in the first draft of the letter." The second series of copies wer e
dated February 13 . Thursday, the day of the hearing, and carbons were dis-
patched to the Secretary of War and the original containing the omission wa s
withdrawn . As Senator Chamberlain was already aware of the omission, an d
as it was not deemed to be material in any event, no further notice was sent t o
Senator Chamberlain.

As to the second alleged erroneous statement referred to by Senator , Cham-
berlain in his recent letter, it consisted in the statement, on the same age o f
the draft letter of February 12, that the review of the case in question wa s
prepared by judge advocates " who were not commissioned in the Regula r
Army, but were experienced lawyers fresh from civil practice ." This sentenc e
was inserted after the first above draft dated February 8 and during the secon d
revision in the intervening days . I had received from Maj . Rigby a state-
ment of the ease and returned that statement to him, but I recall in completin g
the dictation of the draft that the judge advocate at Camp Gordon was name d
Taylor and I immediately inferred that it must be Maj . Orville J . Taylor, of
Chicago, who was known to me to be a reserve officer recently commissioned .
I inserted the above sentence in the draft provisionally, knowing that if th e
fact were otherwise the sentence could be deleted before signing, but that if
the fact were as stated it would be too late afterwards to insert the sentenc e
in the signed letter . Meanwhile I made a memorandum to verify the fact b y
telephoning Maj . Rigby. Owing to interruptions of telephone service, the reply
did not cone until Wednesday afternoon, February 12, in the midst of the
final rush of preparation and the memorandum was mislaid and failed t o
attract my attention. The sentence therefore remained in the draft as pre-
sented to Gen . Crowder Thursday morning, February 13 . But on my return to
my office on that same morning I found the memorandum from Maj . Rigby
replying to my telephone, reporting that the judge advocate's name was Willia m
Taylor. Upon referring to the Army directory I discovered that Lieut . Col.
William Taylor was a commissioned in the Regular Army . I therefore deleted
the sentence and in the copies which were then being made, dated February
13, that sentence was omitted. I also immediately dictated a correction to be
sent to the Secretary of War. A copy of this correction has been placed in '
your hands by Maj . Rigby. It did not receive Gen . Crowder ' s signature until
February 17, on the succeeding Monday, and was forwarded to the Secretar y
of War. On February 21 the Secretary of War forwarded the correction t o
Senator Chamberlain in a special letter .

EXHIBIT 22.

WASHINGTON, D . C., March 18, 1919 .

Lieut. Col. Robert W. Millar, Judge Advocate General's Department, bein g
first duly sworn, was interrogated by Maj . Gen. J . L . Chamberlain, Inspecto r
General, and testified as follows :
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Q . What is your name, rank, and organization?—A. Robert W . Millar ; lieu-
tenant colonel ; Judge Advocate .

Q . How long have you been on duty in the office of the Judge Advocate
General?—A . Since March 11, 1918 .

Q. In what division?—A . Military Justice Division .
Q. During the entire period?—A. Yes, sir.
Q. You are doubtless familiar with the controversy that has been going o n

in the public press relative to the affairs of the Judge Advocate General' s
Office?—A . Yes, sir .

Q . I would like to have your views briefly as to the efficiency of the Divisio n
of Military Justice as administered under the laws as they exist in protectin g
the interests of the enlisted man .—A. I would answer that, General, by saying
that it is my judgment that, on the whole, the interests of the enlisted ma n
have been efficiently protected by the Military Justice Division to the exten t
of its powers as construed by those in charge . Some difference of policy has
existed from time to time with reference to the powers of the office under
General Orders, No . 7, 1918. When I entered the office, the Military Justice
Division, then being in charge of Col . Davis, the impression I received was
that there was then a disposition to make recommendations to commandin g
generals more freely than later in the spring when Col. Mayes became Actin g
Judge Advocate General. How far such recommendations included recom-
mendations of reduction of punishment I can not say. Col . Mayes mad e
it plain that he considered that the function of the office was limited t o
passing upon the legality of the sentence under General Orders, No . 7 .
Later, after Gen . Ansell took charge, there came about a policy of making
distinct recommendations in regard to the reduction of punishments mor e
freely than had been the case before . In October, 1918, as I recall, a memo-
randum was prepared by Gen. Ansell empowering the Military Justic e
Division to make such recommendations where it was thought the. case de-
manded it . I do not wish to be understood as saying that such recommenda-
tions were never made under General Orders, No. 7 during the time Col .
Mayes was Acting Judge Advocate General, but I would judge that no suc h
recommendations was had only in exceptional cases. In October, 1918, and
shortly before the memorandum of Gen . Ansell was prepared I became a
member of the board of review . Since the memorandum in question, there
has been no hesitancy in recommending reduction of punishment wherever th e
case seemed to require it, at least in the cases which have come before th e
first section of the board of review . The board of review at the time which I
became a member of it passed upon virtually all papers in the Military Justic e
Division except those relating to applications for clemency . Later, owing to
the accumulation of business its functions became restricted to a smaller clas s
of cases and at present it is occupied chiefly with cases involving commis-
sioned officers. Making allowance for this fluctuation in the construction of
the powers conferred by General Orders, No. 7 upon the office of the Judge Ad-
vocate. General, I am of the opinion that, on the whole, the Military Justice
Division, so far as its powers have extended, has protected the rights of ac-
cused to a degree which is not inferior to that protection accorded them i n
civil appellate courts .

Q. As to length and breadth of action, how do the operations under Genera l
Orders, No. 7 as applied at the present time compare with those which were
in force prior to the advent of Col . Mayes as chief of this division?—A. Prior
to Col. Mayes taking charge of the office I was doing work of a subordinate
character and consequently I am not in a position to make a satisfactory a n
swer to the question .

Q . How has the morale of the office been affected, if at all, by this contro-
versy?—A . There has, of course, been considerable discussion among the mem-
bers of the Military Justice Division, which has to some extent perhaps inter-
fered with full attention to the work, but the resultant detriment has in my
judgment been very slight and there has been in my opinion no impairment o f
any material character of the work of the division .

Q. Has this controversy given rise to any feeling on the part of any officers
of that division, that an injustice had been done them, so far as you know ,
or had been done the division as a whole?—A . Speaking for myself I would
say—and I think this view is shared by certain other members of the Militar y
Justice Division, civilian lawyers—that the newspaper statements purportin g
to give the testimony of Gen . Ansell before the Senate Military Committee have
had a tendency to unjustly reflect upon us and our work in the Military Jus-
tice Division .
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EXHIBIT 23.

WASHINGTON, D . C., March 18, 1919.
Maj . William H. Keith, United States Army, being first duly sworn, was in-

terrogated by Maj . Gen. J . L. Chamberlain, Inspector General, and testified a s
follows :

Q . What is your name, rank, organization, and duty?—A . William H. Keith
major, United States Army ; on duty with Purchase, Storage and Traffic Di -
vision, General Staff.

Q . How long were you chief clerk of the Office of the Judge Advocate Gen-
eral?—A. I think June 1, 1914, I was appointed and resigned September 17 ,
1918 .

Q . Were you chief clerk during November, 1917?—A. Yes .
Q . You are familiar with a controversy which took place in the Office of the

Judge Advocate General about that time with respect to interpretation of cer-
tain sections of the Revised Statutes and other matters?—A . Well, I can't say
that I am familiar with it, General.

Q . You know that there was such a controversy?—A. I know that a discus-
sion took place in the Military Justice Division . I was chief clerk of the whol e
division and it just came to me casually .

Q. I have before me an office circular, Judge Advocate General's Office ,
dated April 10, 1918, which gives the organization of the office of the Judge
Advocate General's Department . Do you recognize that circular?—A. Yes.

Q. Could you tell me by whom that was prepared?—A. I am not sure of it,
General, but I believe it was prepared by Col . Spiller .

Q . From your knowledge of the office I would like you to tell me whethe r
or not that circular shows an organization which at the time existed in th e
office, and which had previously existed, or whether it refers to the results o f
a reorganization of the office differing materialy from the organization whic h
had existed?—A . This was the general organization that had been in existence
for some little time. There were details in changes coming from time to time ,
denending upon the nature of the work or the duties assigned - to the variou s
offices.

Q. Referring to paragraph A of this order, which has to do with the routin g
of papers, does that give a correct statement of the method then in force an d
-which had been in force prior to that time?—A. It gives in a general way the
-usual practice that has been in existence for some time . In this particula r
section here Col . Mayes was detailed as an assistant to Gen . Ansell, and paper s
passed into Col. Mayes's desk to be O . K.'d and would go on to Gen . Ansell an d
then to Gen . Crowder, as the case may be .

Q . Is that the policy which was followed between November, 1917, and th e
date of this order?—A. I don't know just the date Col . Mayes was detailed on
that ; it was some time, one of those dates . It had not been done like that be -
fore .

Q . How had it been done before this?—A . Before that the papers would
come back O . K.'d, and then they were to be charged out to the various divi-
sions to which they pertained, and then when the papers were completed an d
prepared they would be sent again to the Judge Advocate General or th e
Actin g Judge Advocate General, as the case may be .

Q. Why do you say " as the case may be "?—A. If the Judge Advocate Gen-
eral was there they were sent to him ; if the Acting Judge Advocate General,
they were sent to him .

Q . In case both Gen . Crowder, the Judge Advocate General, and Gen . Ansell ,
the senior assistant, were present, .would those cases probably go through Gen.
Ansell before going to the Judge Advocate General?—A . Yes . They woul d
pass in to Gen . Ansell, then when Gen. Crowder's time was taken up, mostl y
with the other office, he had Col . Mayes in to act as his assistant, to review the
papers as they came in .

Q . During that period, did all important papers pass through the office o f
Gen . Ansell before going to Gen . Crowder? I am speaking now particularl y
of the papers which pertained to the Division of Military Justice.—A. Well ,
now, I wou'd not know about that, General .

Q. In November, 1917, an order was issued detailing Gen . Ansell as Acting
Judge Advocate General ; subsequently, a few days after, that order was re-
voked and about that time Gen . Crowder took up the duties of the office, which
.up to that time he had to a great extent been leaving to Gen . Ansell . Is that
correct?—A . Yes, sir .
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Q. At that time was any change made in the channels through which the
papers of the office pertaining to the Department of Military Justice passed? —
A. I can not answer that, General . I don't know, because the Military Justic e
Division had a colonel in charge of it and he carried these papers in the im-
portant cases either to Gen . Ansell or to Gen . Crowder.

Q. That matter did not come under your personal observation?—A . That
did not come under me, so I could not answer that question.

EXHIBIT 24 . .

WASHINGTON, D. C ., March 21, 1919.
Lieut. Col . Alfred E. Clark, Judge Advocate General's Office, being first dul y

sworn, was interrogated by Maj . Gen . J . L . Chamberlain, Inspector General, an d
testified as follows :

Q . State your name, rank, and organization .—A. Alfred E . Clark ; lieutenant
-colonel ; Judge Advocate General's Office.

Q. During what period were you on duty in the office of the Judge Advocat e
General?—A . From approximately October 1, 1917, until the latter part of May ,
1918, to the best of my present recollection . Since that time I have been on
assignment as counsel for the War Department Board of Appraisers and othe r
special boards.

Q . Were you at any time on duty in the Division of Military Justice?A.
Yes, sir.

Q. During this entire period?—A. Substantially so ; yes .
Q . What were your special duties in that division?—A . The first two months

or so . possibly a little more than two months after coming here, I was, in s o
far as that section is concerned, engaged in the routine work of examinin g
court-martial records and writing opinions with respect to them and the like —
general work . From, I should say, the latter part of December, 1917, or earl y
in January, 1918, I had status of assistant to Col . Davis, Chief of the Section
of Military Justice, and continued in that capacity until relieved from duty i n
that section .

Q . Please state fully your recollections relative to the case of the Artiller y
mutinies at El Paso, the action taken in connection with the interpretation o f
section 1199, Revised Statutes, and the order appointing Gen. Ansell Acting
Judge Advocate General, subsequent revocation of same, and cognate matters . —
A. Some time in October of 1917 there were two or three cases that gave rise
to considerable discussion in the office of the Judge Advocate General. One
of these cases involved the conviction of seven or eight noncommissione d
officers : in fact, all of the noncommissioned officers of an Artillery battery at
Fort Bliss, I think it was, Texas. In each of the cases—the first the Narber cas e
and the second artillerymen—dishonorable discharge had been executed . It
was the view of the Section on Military Justice, where I was then on duty, tha t
in each of these cases, and particularly in the case of the noncommissioned
officers of the Artillery battery, an erroneous conclusion had been reached by
the courts . The question arose as to what disposition could be made of th e
cases in the absence of jurisdictional error . It was at this time, which was th e
latter part of October or the early part of November, that Gen . Ansell first
propounded his theory that the word " revise," as found in a statute first en -
acted in 1862, conferred upon the Judge Advocate General full appellate power .
Ile prepared a memorandum in support of that view, which I believe came to
the attention of Gen . Crowder, to my best recollection, the last part of November .
I undertake to fix that time for the reason that Col . Davis and myself, under
date of the 6th of December, prepared a memorandum embodying a study o f
the historical aspects of the legislation at Gen . Crowder's request. Gen .
Crowder prepared a memorandum, in which he controverted the legal sound-
mess of the views of Gen . Ansell . Gen. Ansell prepared a supplementary memo-
randum in reply, and the matter was later submitted to the Secretary of War ,
.who, I believe, concurred in views of Gen . Crowder that it was inexpedient to
undertake to deduce from the old statute the broad appellate powers for whic h
Gen . Ansell was contending. In the cases of the men charged with mutiny the
office of the Judge Advocate General, after reviewing the records in accordanc e
with the established practices of the office, reached the conclusion that th e
evidence did not sustain the findings and sentence and recommended to th e
Secretary of War that an order be issued setting aside, mitigating the unexe-
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cuted portion of the sentence, and, upon application of the accused, restorin g
them to duty . It is my recollection that the Secretary disposed of the cases
in accordance with this recommendation . With respect to the order which
appointed Gen . Ansell Acting Judge Advocate General and the order which sub-
sequently revoked the prior order, I have no personal knowledge whatever .

Q . Have you any definite knowledge as to the date upon which Gen . Ansell' s
memorandum was submitted beyond what you stated a moment ago?—A . Not
just at this moment, General, but probably if I should go over my old files I
could locate the date approximately by reference to some memorandum pre-
pared about . that time for Gen. Crowder ; that is, locate it within two or
three days.

Q . Are you familiar with General Order 169, the order which provided tha t
death sentences should not be carried into effect until the cases had been
reviewed in Washington?—A . If my identification by number is correct, that
was a general order issued the latter part of December, 1917, or early in Janu-
ary, 1918, preceding General Order No . 7 . At the time General Order 169 was
issued, and for two or three weeks prior to that time, there had been unde r
study and preparation by Col. Davis and myself the plan which was sub-
sequently embodied in General Order No . 7 . While the plan embodied in Gen-
eral Order No . 7 was in process of development a number of colored soldier s
who rioted at Houston, Tex., were convicted . The convictions were approved
by the commanding general of the Southern Department and 13 of the me n
executed by the department commander before the records had reached Wash-
ington for review. General Order No . 169 was a temporary expedient t o
prevent like occurrences until such time as General Order No. 7 or the plan
which was embodied in that had been formulated and the order drawn an d
promulgated. General Order No . 7 reached all death cases as well as cases
involving dismissal of an officer or dishonorable discharge .

Q. Did Gen . Ansell submit a memorandum which referred specifically to thi s
case and which had important bearing upon the issuance of General Orde r
169 .—A. I have no knowledge of any memorandum submitted by Gen . Ansel l
which suggested the issuance of General Order 169 or any order of like char-
acter . From November on the contention of Gen. Ansell was that the word
" revise " conferred full appellate power upon the Judge Advocate General ,
and he vigorously opposed the plan which was embodied in General Orde r
No. 7. I do not now recall whether he specially opposed the issuance of Genera l
Order 169, but never understood that he recommended or approved of it . . I n
relation to the reform accomplished by General Order No. 7 and the practices
which grew up under it, Gen. Ansell opposed them . I think there will b e
found in the files of the office a written memorandum prepared and signed by
him opposing the issuance of this order . In this connection it may be said,
with respect to other proposed changes and reforms as well as that embodied
in General Order No. 7, that they did not meet the favor of Gen. Ansell,
because his contention seemed always to be that these several proposed reform s
were in conflict with his theory as to the true construction of the word " revise ."
For several months following November, 1917, Col . Davis and myself worke d
out and proposed a number of changes in court-martial procedure. The
changes then proposed embodied substantially all of the so-called reform s
now proposed . None of these proposals, as far as I know, was acted upo n
favorably by the acting head of the office. It was the view of both Col . Davis
and myself that under existing legislation there could be worked out al l
necessary and practical reforms, and that this could be done largely through
the promulgation of rules of procedure by the President of the United States
under authority of the thirty-eighth article of war. Whenever these proposed
changes and reforms became the subject of discussion, it was the invariable con-
tention of Gen. Ansell that certain revisory powers were lodged in the Judg e
Advocate General, and that any change or reform which would undertake t o
lodge appellate powers directly or indirectly with the President or any othe r
officer or department of the War Department impinged upon the rights of the
Judge Advocate General . This led to many vigorous, if not heated, discussion s
not only with respect to the changes and reforms that were deemed expedient by
Col . Davis, myself, and others in the department, but also with respect to th e
disposition to he made of pending cases.

Q . In the carrying out of the provisions of General Orders, No . 7, after it
was promulgated, what was Gen . Ansell's attitude, so far as became apparent?—
A. Gen . Ansell took no part in the preparation of General Orders, No . 7. He
was not in sympathy with it . It was prepared by direction of Gen . Crowder
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and approved by him. Owing to the fact that the order and the practices whic h
it contemplated did not meet with the approval of Gen . Ansell, the practical
working out of the order and the development of the practice under it were b y
Gen. Crowder very largely confided to Col . Davis for some time. There was
developed in that section under Col . Davis the practice of making distinct recom-
mendations with respect to the character of sentence which should be impose d
when records came up under that order. Gen . Ansell and his immediate assist -
ant, Col . Mayes, opposed the practice of the Judge Advocate General undertakin g
to control, direct, or influence the disposition to be made of a case by th e
reviewing authority through any recommendation made by him in cases comin g
up under General Orders, No . 7 . Practically all the opinions written by officer s
in the Military Justice Section first came to my desk for approval with th e
result that I was frequently called into the office of the acting head for th e
purpose of discussing some opinion with Gen . Ansell or Col. Mayes, or both ,
recommending mitigation or clemency, and the continued intrusion of the con-
troversy as to the proper construction of the word " revise " into the discussion
of opinions written under the practica established by General Orders, No . 7, led
to a great many arguments which at times were both vigorous and heated .

Q . After Col. Davis ceased to be Acting Chief of the Division of Military Jus-
tice, what change, if any, took place in the policy governing the application o f
General Orders, No. 7?-A. The first time that Col . Davis went away was i n
March, for a period of 10 days or so . During that time I was acting head of
the division, being the senior officer in that division . During the time that h e
was away upon this first inspection trip all of the opinions which carried recom-
mendations under the practice established by General Orders, No . 7, had to b e
approved by me. All discussions relating to the propriety of the Judge Advocat e
General making recommendations were had between Gen . Ansell and Col. Mayes
upon the one side and myself upon the other . There was a manifest disposi-
tion on the part of Gen . Ansell and Col . Mayes to undertake to stop or abolish
the practice, a very beneficent one, in my judgment, of making recommenda-
tions to the various reviewing authorities in the field with respect to the charac-
ter of sentence to be imposed . I insisted that during the absence of Col . Davis ,
inasmuch as he had built up the practice, as I understood it, conformably to the
views of Gen. Crowder, that no change should be made in the practice until h e
returned . When Col . Davis returned I reported the situation to him, my expe-
rience, which was the same as he had been going through for some time before .
My recollection is that he then took the matter up with Gen . Crowder, who
approved the continuance of the practice, but that is just my recollectio n
and may be inaccurate . A little later on, some time in April, Col . Davis left
on a prolonged inspection trip . The primary purpose of the trip was to acquain t
the service in the field more fully with the purposes of General Orders, No . 7 ,
and in this way secure the thorough cooperation of the reviewing authoritie s
and divisional and department judge advocates. In the meantime Col. Spille r
had been transferred from the position of executive officer in the Judge Advocat e
General's Office to the Military Justice Section, and was the senior office r
in that section next to Col . Davis, so that when Col. Davis left upon th e
inspection trip Col . Spiller became acting head of the section . Col. Spiller wa s
acting head of the section for but a short time, perhaps a week or 10 days, when
Col. Read was assigned to duty in the section, and as senior officer became the
head . Immediately after Col . Davis left on this inspection trip the practice
which had grown up under General Orders . No . 7, was modified, if not, indeed ,
in practical effect, abolished, and thereafter the office confined itself in dealin g
with records coming up under General Orders, No. 7, to the bare question of
the legality of the proceedings. So far as I know, the change in policy was no t
called to the attention of Gen. Crowder at the time. The change in policy wa s
substantially in accordance with the views which had been so many times ex -
pressed by Gen . Ansell and Col . Mayes during the many discussions while Col .
Davis and myself were building up the practice I have referred to under Gen-
eral Orders, No. 7 .

Q . During these various discussions to which you refer, did you ever hear
Gen . Ansell express the views in effect that while he believed that the only
proper solution of the question was his views regarding the proper interpreta-
tion of section 1199, yet that he would be content to use that power, if that
power of revision were given, even though it rested elsewhere?—A. No, sir. In
that connection it may be said that a lengthy memorandum was prepared in
part by Col. Davis, in part by myself, which is in the files of the Judge Advo-
cate General' s Office. It dealt with the two questions, first, the inherent
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power of the President to exercise appellate jurisdiction by such methods ashe might adopt ; and, second, his powers under existing legislation through
general orders to control the progress of the case from its inception to it sexecution. We sought to find in the powers of the President such inheren t
and statutory powers as would meet all of the then needs . Gen. Ansell was
vigorously opposed to these views . Not only was he opposed to the view that
such inherent power was lodged in the President, but also the view tha t
there was any legal sanction for the exercise of any such power under existin g
law. The memorandum prepared by Col . Davis and myself was submitted to
Secretary Baker, by Gen . Crowder, who expressed his sympathy with the
legal views expressed therein . The Secretary, however, suggested that in or -
der to remove any doubt as to the power of the President to exercise ful l
appellate jurisdiction and rather than undertake to deduce such a power from
legislation, the construction of which might be open to discussion, that a
bill be presented to Congress asking for such power . Conformably with thi s
suggestion I prepared a bill by direction of Gen . Crowder which was an
amendment to section 1199 of the Revised Statutes . That bill was prepared
in January, 1918 . In connection with the preparation of the bill I prepared ,
in collaboration with Col . Davis, an argument of some pages in support of th e
legislation .

Q. The proposed legislation did not meet with the approval of Gen . An-
sell .—A. He was opposed to the amendment, which sought to confer these
broad appellate powers upon the President. I discussed this matter with hi m
several times during the preparation of the amendment and the preparatio n
of the argument in support of the amendment. His contention was, as i t
had been theretofore, that the word "revise " gave certr in power to th e
Judge Advocate General, that the proposed amendment was an encroach-
ment upon such powers, and that he could not, therefore, favor it . Col.
Davis and myself then prepared letters which embodied the argument to
which I have referred in support of the bill, and these letters were signe d
by the Secretary of War and transmitted with copies of the bill to the Mili-
tary Committee of Senate and House.

Q. What was Gen. Ansell's attitude and what position did he taken wit h
respect to the propriety of interfering at that time during the war with lon g
sentences which had been imposed by courts-martial and duly approved by th e
reviewing authority, provided the record of the case showed no legal or othe r
irregularities?—A. Speaking generally, his attitude was that it was frequentl y
necessary in the interest of military discipline that severe sentences be
imposed ; that such sentences must be frequently imposed for their salutar y
or moral effect upon the Army at large . I have often heard him say, in justi-
fication of a policy of not interfering during the war with such sentences ,
that it was not to be supposed that long sentences would be actually served out
in full for military offenses after the war was over.

Q . Did you hear Gen. Crowder express any views upon this subject, or ar e
you familiar with the views entertained by him?—A . I don't think that I ever
discussed that particular subject with Gen . Crowder. He was much engaged
with the work of the Provost Marshal General's Office.

Q . Are you familiar with the four cases of death sentences in France whic h
have been so thoroughly advertised?—A. Very familiar, General .

Q . I wish you would state briefly your knowledge as to the procedure in
those cases, step by step, and the part played by different officers in the disposa l
of those cases.—A. The eases are so familiar to everybody concerned that it i s
unnecessary to go into the details in regard to the case . The records in the fou r
death cases from France reached the office of the Judge Advocate General i n
Washington along about February 26-27, 1918 . They were sent to Maj . Rand ,
a well-known criminal lawyer of New York, then stationed in Washington, fo r
review. Maj. Rand reviewed the four cases, wrote a review in each case
in which he found that the proceedings were regular, the verdict sustaine d
by the evidence, and recommended that the sentences be carried into effect .
'The records, with the reviews, then went to'the desk of Col . Davis, chief of
the section, and from his desk went to Gen . Ansell and Col . Mayes, who wer e
officing together . In the preparation of his reviews Maj . Rand had incor-
porated in but one of them the text of a communication or indorsement fro m
Gen. Pershing recommending that the death sentences be confirmed and car-
ried into execution. In the other three reviews he had referred only to th e
memorandum from Gen . Pershing. The reviews thus prepared by Maj . Rand
were returned through Col . Davis to Maj. Rand from the office of Gen . Ansell,
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with the suggestion that there should be incorporated in all four review s
rather than in only one the full text of the recommendation of Gen . Pershing.
The reviews were rewritten conformably to the suggestion and were returne d
through Col . Davis to Gen . Ansell and Col. Mayes . From there they must
have gone to the desk of Gen . Crowder. Up to that time I had understood
that the office was to recommend the execution of these sentences. Prior to
this time I had discussed the cases with Maj . Rand and perhaps one or tw o
other officers and had expressed my dissent from the conclusion that the sen-
tences should be carried into execution. The records found their way to the
desk of Gen . Crowder for his approval and signature, after having passe d
through the hands of Gen . Ansell and Col . Mayes with the recommendation tha t
the sentences be carried into effect . It was on this point, and some time after
the middle of March, 1918, that Gen. Crowder called me into his office an d
stated, among other things, in substance, that these records had come to hi m
for his approval, that he was disturbed about the cases, and he requested m e
to take the records, make a careful study of them, and write reviews ampli-
fying the statement of facts with a view to setting forth a complete histor y
of each case in the review. He also requested me to study the records i n
similar cases coming in from the same and other divisions in France with
the view of determining whether or not the sentences imposed in other and lik e
cases bore any relation to the sentences upon which the office was then abou t
to act. I prepared a full review in each case, concluding with the statemen t
that there was some evidence which, if believed by the court, would support
the verdict of conviction and that there were no jurisdictional errors . The
reviews prepared by me did not contain any recommendation as to action to
be taken . They were submitted to Gen . Crowder about April 10 . At the same
time I submitted a lengthy memorandum discussing these four cases and givin g
the history of a number of similar cases arising in France, and concludin g
with a strong expression of my views as to the disposition to be made of th e
cases, viz, that the death sentences should not be carried into effect . About the
time these reviews and this memorandum were handed to Gen . Crowder, I
think on the same morning, I had my last talk with Gen . Ansell concernin g
these cases. He asked me, in substance, " I understand that you are not in
favor of carrying the death sentences into effect upon these men convicte d
in France," and I told him that I most emphatically was not and that I wa s
satisfied that if he would take the reviews which I had prepared for Gen .
Crowder and the supplemental memorandum and study the whole situation
carefully that he would agree with me that these sentences should not be
carried into effect . This occurred about a month and a half after the records
came into the office and at least a month after Maj . Rand had prepared his
reviews recommending that the sentences be carried into execution. A few
days later, I understand, Gen. Ansell was requested by Gen. Crowder t o
submit his views to the latter upon the cases, and he prepared a written
memorandum for Gen . Crowder. All of the facts that he sets forth in his
memorandum, both concerning the death cases and other like cases, the char-
acter of the convicted men, etc ., were taken entirely from the memorandum
which I had laid before Gen . Crowder on April 10. I understand that there
was a formal recommendation added to the reviews prepared by me. The
exact character of that recommendation I do not know, as I never saw th e
reviews after they left my desk. Under date of April 16 Gen. Crowder, i n
connection with the records and reviews, transmitted to Secretary Baker a
long memorandum . I have seen a copy of that memorandum . It embodied i n
very large part the text of the memorandum which I had submitted to hi m
under date of April 10, and in addition amplified views of his own . It like-
wise embodied, in substance, the views which Gen . Ansell had expressed in
his memorandum to Gen . Crowder under date of Anril 15. This memorandum,
signed by Gen . Crowder, went to Mr. Secretary Baker with the records and
reviews, and in very large measure furnished the basis for the communica-
tion which Mr . Secretary Baker wrote about two weeks later to the President,
transmitting the records and the reviews, and which, after a presentation o f
the facts and the history of each case, recommended that the death sentence s
he not executed .

Q. During the interview which you had with Gen . Ansell on this occasion did
Gen . Ansell give expression to his views as to whether or not the death sentenc e
should be executed?—A. Not upon this occasion .

Q . Did you upon any occasion hear him express his views upon this subject? —
A. Yes, sir.



828

	

ESTABLISHMENT OF MILITARY JUSTICE .

Q. State definitely what they were .—A. I would not be able to give the time orthe exact language used . Probably the cases came to me from Gen . Crowder for
further study and report, because I had been very outspoken against recom-
mending that the death sentences be carried into effect . In fact, I had a numbe r
of arguments with Maj . Rand and other officers in which I very strongly oppose d
what I understood at the time was the settled decision of the acting head of th e
office to recommend that the sentences be carried into effect. I say I understan d
that that was the settled decision of the office for two reasons—first, review s
prepared by Maj . Rand and so recommended had gone across the desk of Col .
Davis to Gen . Ansell and Col. Mayes and had been returned not for the purpose
of changing the character of the reviews or of the recommendations but merel y
for the inclusion in three of the reviews of the full text of Gen . Pershing's memo-
randum, and with this inclusion they had been returned and had gone to Gen .
Crowder's desk for his signature. The second reason is that I had talked with
Maj . Rand, who was conferring with Col . Mayes and Gen . Ansell, about the
cases, and I had talked with Col . Mayes and with Gen. Ansell and had taken
occasion, although the cases were not then in my hands for review, to express th e
settled conviction that it would be a great mistake and an injustice to carr y
those sentences into effect . At that time these officers did not agree with me, bu t
were of the opinion that the views of Gen . Pershing with respect to the propriety
and the expediency of carrying these sentences into effect should be followed .
While these cases were under consideration in the office and before the records
came to me from Gen . Crowder for review, as I have just stated, I discussed them
with Gen. Ansell and other officers on more than one occasion, and Gen . Ansell
had stated to inc during those discussions that he thought the sentences should b e
carried into effect.

Q . During the period that you were acting Chief of the Division of Militar y
Justice what was the routing of courts-martial cases at the time they arrived i n
the office until they left or went to the permanent files, and what connection ha d
Gen. Ansell with and responsibility for the administration of that division? —
A. First, all opinions of a general nature, dealing with the administration of
military justice, were routed over his desk . Second, all opinions dealing with
particular cases where the communication was addressed to the Secretary of
War, or to the President through the Secretary of War, or to The Adjutant Gen-
eral . This second class would involve all cases where sentence had been pub-
lished, so that they had become effective before the record reached the Office o f
the Judge Advocate General, and involved a considerable percentage of all the
cases coming from the office. Third, after General Order No . 7 went into effect
it will be noted that the records came direct then to the Office of the Judge Advo -
cate General for review before sentence was finally published, and the Judge
Advocate General's Office had established the practice of sending them bac k
direct to the reviewing authorities with a statement as to the legality or illegalit y
of the proceedings and such recommendations as it was deemed proper to make.
Col. Davis was then the head of the section. The practice grew up for him to
sign the opinions, returning the records, and in such cases the records would no t
be routed over by Gen. Ansell . The reason this practice grew up was tha t
Gen. Ansell and Col. Mayes were opposed to the practice of returning the records
with a distinct recommendation by the Judge Advocate General as to the quantit y
of punishment to be imposed, the general policy with respect to sentences i n
different classes of cases, the place of confinement, and the like. When I was
acting head of the section for a short time in March I followed the practice of
signing these opinions, returning the records in accordance with the practice tha t
Col . Davis had established . Everything was routed over Gen. Ansell's desk
except the opinions returning records under General Order No . 7 .

Q . Was everything in the way of recommendations, reviews, etc . . going to
higher authority, routed over his desk?—A . Yes, sir ; everything that went u p
to higher authority, to The Adjutant General, the Chief of Staff, the President ,
or the Secretary of War, was routed through him and over his desk.

Q. Do you know of any orders, verbal or otherwise, which in any way cur-
tailed the activities or responsibilities of Gen . Ansell with respect to the ad -
ministration of military justice (luring the period November, 1917, to the tim e
he left for Europe, April, 1918?—A. I do not.

Q. What knowledge have you relative to the establishment of a branch offic e
in France ; any knowledge except what would be of record?—A . I think none.
It was a matter of general discussion in the office, but the ultimate result was
embodied in the order .
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Q. The records show that in the case of the Fort Bliss mutineers Gen .
Ansell in his review actually put into effect the powers which his interpreta -
tion of section 1199 gave to the Judge Advocate General?—A . Yes, sir .

Q . These were the first eases in which this action appears . It also
appears that similar action was taken by him in a considerable number o f
cases subsequent to this. Do you recall any discussions or conversations i n
the office regarding that act?—A. Yes, sir. The first cases in which actio n
was taken by the Acting Judge Advocate General under his assumed powers
of revisions were . I believe, the Narber case, and the case of the seven o r
eight noncommissioned officers of the Artillery Battery . The action taken i n
each of these cases was simply to reverse and set aside the sentence, or word s
to that effect . It was my recollection that these cases, with the action of th e
Judge Advocate General thereon, went up in the usual routine to The Adju-
tant General for formal order, and that about that time, or very shortly there-
after, Gen . Ansell prepared a memorandum in support of the power which h e
had sought to exercise. In the meantime, and before this memorandum wa s
submitted, a number of other cases were disposed of in like manner . The pur-
pose of so doing while the matter was pending before the War Department I
do not know .

Q. Have you any knowledge of a conversation which took place in connec-
tion with and at the time that you were directed to prepare a review of the fou r
France eases in which Gen . Ansell is said to have expressed affirmatively hi s
views relative to the execution of the sentences as imposed?—A . I did not per-
sonally ever hear any such_ conversation between Gen . Ansell and any othe r
officer . However, some time after the records in the death cases from France
came to me from Gen . Crowder for further study, Col Davis informed me o f
a conversation which he had just had ; I mean by that a conversation he ha d
shortly before he spoke to me about it. Col. Davis stated in substance that
Gen . Ansell had used some profanely forcible language in connection with thes e
cases . I would not undertake to give the language of the conversation, bu t
my recollection of its effect or substance is that he objected to or resented th e
fact that the sentences were not being promptly carried into effect in accordanc e
with the recommendations contained in Maj . Rand's reviews, instead of which
they had been returned to me for further study and report by Gen . Crowder .

Q . What effect did these various controversies, which took place in Novem-
ber, 1917, and subsequently, have upon the morale of the office or upon the
efficiency of the work of the Division of Military Justice?—A. For a time, say
in the latter part of November, and a considerable part of December, it lef t
the force in doubt and uncertainty as to the policies to be followed . However,
it may be said that in the main the officers in that section were trained an d
seasoned lawyers from civil life or men of like training and experience in the
Military Establishment . They continued to do their work with zeal an d
efficiency, affected somewhat perhaps by the uncertainty in which the forc e
was left for a month or six weeks .

Q . To what extent, if any, did this controversy affect the personal relation s
of officers in the office in so far as same became apparent?—On the surface
the relations between all of the officers remained pleasant and cordial, an d
such as permitted of personal contact and personal conference and discussio n
without the embarrassment of any personal animosities being manifeste d
themselves. Of course, there was always this factor in the situation : For
several months following November, 1917, whenever an officer went to Gen.
Ansell to discuss any proposed action in a court-martial case the discussio n
was almost certain, before it was finished, to resolve itself into an argumen t
on his part in support of his construction of the word " revise, " so that that
question was intruded in almost every legal discussion .

EXHIBIT 25 .

WASHINGTON, D . C., March 25, 1919 .
Maj . Stevens Heekscher, Judge Advocate General's Department, being first

duly sworn, was interrogated by Maj . Gen. J. L. Chamberlain, Inspector Gen-
eral, and testified as follows :

Q. State your name, rank, and organization .—A. Stevens Heckscher ; major ;
Judge Advocate .
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Q . You are a member of the so-called clemency board?—A . Not of the recentl y
created clemency board, but I am head of the clemency section of the Military
Justice Division. I ought to add, sir, that I was for a short time one of th e
original three members of the clemency board, but I was relieved by Gen .
Crowder in order to go back to my old clemency section .

Q. Who are the members of the clemency board at the present time?—A.
Lieut . Col. Ansell, Col . Easby-Smith, Maj . Conner, Maj . G. Rogers, Maj . Ash-
man, Lieut. Tittman, and I think one additional major whose name I do no t
know .

Q. State briefly the procedure in the case of the clemency board .-A. With
regard to the prisoners in the three disciplinary barracks a memorandum i s
filled out by the commandant of the barracks in question, giving the materia l
facts that would be releveut upon the question of clemency, together with th e
commandant's recommendation as to clemency . That memorandum is sent di-
rectly from the barracks to the Judge Advocate General's Office, is attached to
the record of trial, and together with any other papers in the case is referred
to one of the 10 or 11 officers, who reviews the case, in the first instance fo r
the clemency board, makes a short summary of the facts attending the offens e
as shown by the record of trial, and also makes his own tentative recommenda-
tion as to clemency . The hoard then goes over this case, approves or amend s
the tentative recommendation of clemency, and the case then goes in to the
Judge Advocate General for his approval .

In addition to this procedure there was appointed by Gen . Crowder, after I
had been relieved from the clemency board, a special board of review, of three.
officers, of which Maj . Sannur is the head, whose duty it is to review any case s
from the clemency board where the reviewing officer has indicated that th e
evidence is weak or not convincing or not sufficient to sustain the findings of the
court. This special board reports on such cases whether in its opinion the evi-
dence is sufficient or is convincing. I do not think it has yet been definitel y
decided in what way, if any, the findings of this special board are incorporate d
in the clemency review that goes from the Judge Advocate General's Offic e
to the Secretary of War.

So far as my information goes, heretofore the findings of the special boar d
have merely been set on a slip of paper, which is placed among the papers of
the case, and which, of course, is the basis for the recommendation of th e
clemency board, but it has not been incorporated in the clemency review tha t
goes to the Secretary of War. I understand that the question of incorporatin g
the findings of the special board as to the evidence into the clemency revie w
is now being taken up by Gen . Kreger.
. Q. Can you give me any definite idea as to what percentage of the case s
which go before the clemency board are such as to require their being sent on
to this special board?—A . I really, sir, have no information upon which I coul d
even hazard an approximation on that . The difference between the present
clemency section, which is a part of the Military Justice Division, and the
clemency board is that the clemency section handles all applications, letters, an d
petitions for clemency made by the prisoners themselves or by anyone on thei r
behalf, while the clemency board handles cases, as it were, on their own motio n
which cone direct from the barracks or from the penitentiaries with the momo-
randa as to facts that I have heretofore referred to .

Q . Who determines whether or not those cases shall actually go to the
clemency board?—A . That question is determined by the record room upstair s
because they see at once where a case has an application or letter or petitio n
asking for clemency such case shall go to the clemency section, whereas th e
memoranda from the barracks or a list of prisoners from the penitentiary will
go to the clemency board .

Q. The clemency board is not, then, under you as chief of the clemency
division?—A. No, sir ; I have actually_ nothing whatever to do with the clem-
ency board except to try to keep in liaison with it .

Q . How long have you been on duty in the Department of Military Justice ?
—A. Since the latter part of 1918 .

Q . As a result of your experience, in the Division of Military Justice, an d
as a result of your observation, what are your conclusions as to the working
of the system of military justice in the Army as now applied?—A . I would
say that the rights of every accused are scrupulously protected in this office .
First, the records are carefully examined to see that (luring the trial his sub-
stantial rights have been protected, and secondly, after he has been legall y
convicted of the offenses in question both the prisoner himself and anyone
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on his behalf can make and do make applications for clemency and leniency ,
and I can say from my own positive knowledge that in the exercise of clemency ,
even during the period of the war, while I was in this office a fair and libera l
attitude was exercised toward prisoners, and of course since the return o f
conditions approximating those of peace a more liberal attitude has naturall y
been adopted .

Q. In your judgment, how does this protection compare with the protectio n
which accused prisoners get in the civil courts?—A . I would say on the whol e
that the prisoner is afforded as careful protection of his substantial right s
when his ease has finally passed through the Judge Advocate General's Offic e
to the Secretary of War or the President as afforded him in the civil criminal
courts of this country . I do not mean by this answer to intimate that no change s
whatever should be made in our court-martial procedure . For instance . I
believe that the presence of a Judge Advocate learned in the law at each
general court-martial trial would be advisable and that his duty would b e
similar to that of the judge in the criminal case who would charge the cour t
as the criminal judge charges the jury, as to the law applicable in the cas e
and that the law as so laid down by the Judge Advocate must be accepte d
by the court. Again I feel that perhaps the power of the reviewing authority t o
reconvene a court and send back the case for reconsideration after the court ha s
acquitted the accused is one that is of doubtful expediency and perhap s
subject to some abuse .

Q . What, in your opinion, has been the effect, if any, upon the morale o f
the office of the Judge Advocate General of this controversy which has bee n
going on in the public press?—A . Of course, I think that the so-called contro-
versy has had a somewhat unsettling and disturbing effect upon the member s
of the Judge Advocate General's Office . I think as a whole the men have fel t
that the work under Lieut. Col . Ansell, as well as under Gen . Crowder and
Gen. Kreger, has been well done by an exceptionally able staff of lawyers ,
if I may be permitted to say so, and they further feel that perhaps not in-
tentionally but none the less inevitable the public has received a wholly wrong
impression of military justice as administered under the Judge Advocat e
General .

EXHIBIT 26 .

MARCH 26, 1919.

Q . Give your full name, rank, and present duties .—A. Col . William S . Weeks ;
judge advocate ; executive officer, Judge Advocate General 's Department.

Q. How long have you been on duty?—A. About the 1st of August, 1918—
somewhere between the 1st and middle of August .

Q . At the time the question of amendment of General Order No . 7 was under
consideration in the office, did you have any part in the discussions or in the
preparation of this amendment?—A. No, sir .

Q . Were you present at any of the discussions pertaining to that amend-
ment?—A. I think not, sir ; I have no recollection of having been present a t
any discussion of that matter at all. It was all taken up in the Division o f
Military Justice and was discussed by those officers . I have nothing to do
with that work .
. Q. Explain definitely what has been the status of Gen. Ansell in the office of

the Judge Advocate General since you became executive officer and up to th e
present time?—A. When I first went to the office I acted as assistant to Col . .
Morrow. At that time Col. Mayes was senior assistant, under Gen . Crowder ,
and Col . Morrow was executive officer . That lasted for about a month . Dur-
ing that time Gen. Crowder was in charge of all matters pertaining to depart -
ments and personnel, and went over all the important cases . After Gen.
Ansell's return to the office Col . Mayes was ordered to France and, as I re
member, that was about the last of August, or 1st of September . Shortly there-
after Col . Morrow was also ordered to France. After Gen. Ansell's retur n
the running of the office remained about the same as when Col . Mayes was in
charge . Gen. Crowder, as I understood it, retained charge of the appointment
of all officers. I' know that all recommendations were approved by him and i t
was my understanding that matters of policy were referred to him. That con-
tinued, in a general way, up to sometime about the middle of January, when
Gen. Crowder came back and took charge of the office.



832

	

ESTABLISHMENT OF MILITARY JUSTICE .

, Q. Upon the return of Gen . Crowder to the office what changes were made as
to the duties of Gen. Ansell with respect to the administration of militar y
justice?—A. Shortly after his return to the office Gen . Crofter issued a memo-
randum changing the routing of certain classes of papers, as I remember .
(Memorandum herewith . )

Q . To what extent have you been associated with the Division of Militar y
Justice in the Judge Advocate General's Office?—A . When I was first ordere d
to duty in the Judge Advocate General's Department I was assigned to th e
Division of Military Justice, under Col . Read. I remained on that duty fo r
about three weeks. During that time I reviewed some records, but my prin-
cipal duty was preparing indorsements to letters pertaining to military justic e
and acting as a sort of executive officer to that division—assigning rooms,
desks, checking up the record room, etc .

Q. So far as you have observed in your capacity as executive officer, what
has been the effect, if any, upon the morale and efficiency of the office of thi s
controversy which is going on, with respect to the administration of militar y
justice?—A. So far as affecting the morale of the office I noticed no particula r
change . There have been several officers from the office and some officers
assigned from the Provost Marshal General's Office on some special duty ,
whose functions I know nothing about . . Prior to the time that this discussio n
arose I gained the impression from talking to officers from civil life on dut y
in the department that they believed that changes in the court-martial manual
and in the Articles of War, should be made . Since this controversy arose I
have not taken occasion to express any views, nor to receive any .

Q . Explain fully what disposition was made of Gen . Ansell's report of his
European trip?—A . Along about the last of August, I can't be sure of these
dates, but I know it occurred before we moved into this building, Gen . Ansel l
gave a lecture to all of the officers of the department on his trip abroad ;
this was shortly after his return . As I remember the circumstances he went
through the executive office into Gen. Crowder's office and got that report from
Gen. Crowder's desk, and then went on through into the library, where the
lecture was given .

Q. Was that the original or a copy of the report?—A. That was the original .
After we moved into the office over here he gave another lecture on tha t
report to the officers who had come in since that time . When Col . Morrow
and Col. Power went abroad they asked me to get that report and have copie s
made. I had those copies made one Sunday morning, and as I remember I
had four of them made by Mr . O'Neil, a stenographer in the office, who cam e
to work Saturday night and Sunday morning as they were leaving on Sunda y
afternoon: I furnished each with a copy and I kept two copies, one for mysel f
and one I attached to the original. I found that that report had never been
put on file, and later on, some one else who was going abroad (I think it wa s
Col . Goff), asked for a copy . In the meantime I thought that Gen . Ansell ha d
the report in his file, and I suggested that he had better put it in the files o f
the office—and that was done. I furnished Col . Goff a copy, I think I gave
him my copy .

Q. You don't know when this report came into the hands of Gen . Crowder?—
A. No, sir ; I do not .

Q. When was the report, if at all, forwarded to the War Department?—A .
It never was forwarded so far as I know . The last I saw of it was in the
files of the office.

Q. In that report Gen . Ansell calls attention to the liabilities which ar e
liable to grow out of the presence of our Army in France, and urged steps b e
taken to gather and record facts with a view to forehanded preparation agains t
unjust claims and excessive damages for the just ones . Do you know whether
any action was ever taken along those lines?—A. None so far as I know .

Q. You don't know what is being done along those lines in France?—A . I
don't know, sir .

Q. Have any steps been taken by the office of the Judge Advocate General
in Washington to bring about any such action?—A . None ; so far as I know. It
may have been taken and gone out direct from the Judge Advocate General ' s
office without my knowing it . '

Q . Is it probable that in matters of that kind that correspondence would go
out without passing over your desk?—A . It could go out without passing over
my desk . Does not necessarily pass through me. Ordinarily I would hea r
something about it, but it is not necessary .

Q . Going back to the memorandum of January, 1919, changing the routing o f
work in the office, do you recall what effect that had upon Gen . Ansell's duties,
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with respect to military justice?—A. As I remember that memorandum it readsomething like this : " Until further orders all matters, except those pertainin g
to military justice, shall be routed through Gen . Ansell . Those pertaining to
military justice shall go direct to Gen. Crowder. "

Q . Did this take place before or after Gen. Ansell appeared before the Senate
committee?—A. This I could not say .

Q . Do you know why this change was made by Gen . Crowder?—A . No ; I do
not know why he made the change. I think he said something about expediting
the business of the office.

EXHIBIT 27 .
WASHINGTON, D . C ., March 26, 1919 .

Lieut . Col . Samuel T. Ansell, Judge Advocate General's Department, bein g
first duly sworn, was interrogated by Maj . Gen. J. L. Chamberlain, Inspector
General, as follows :

Q. The draft of the order of November, 1917, designating you as Acting
Judge Advocate General contains this statement : " The verbal orders of the
Secretary of War under date of August 11, 1917, designating Brig . Gen .
Samuel T. Ansell," etc . Can you tell me anything about those verbal orders? —

A. General, I feel that as a matter of self-protection I have the right to decline ,
and-I ought to decline, and I therefore do decline to answer this question o r
any other question asked me by the Inspector General in this investigation ,
inasmuch as I believe the purpose of it is to lay the foundation for disciplinar y
action against me.

EXHIBIT 28.
MARCH 31, 1919.

Q . Give your full name and rank.—A. Maj . Andrew J . Copp, jr. ; Judge Ad-
vocate General's Department .

Q . State briefly the duties upon which you have been engaged since you hav e
been in the Judge Advocate General's Department .—A. My commission is dated
July 30, 1918 . My first assignment to duty was at Camp Dix, N . J ., as camp
judge advocate ; on duty there one week ; then transferred to the office of th e
Judge Advocate General's Department, at Washington, D. C., and was on duty
there for one month, reviewing records of trial by general court-martial . The
six months following I was camp judge advocate at Camp Sheridan, Ala ., and
on March 5 I was transferred again to the office of the Judge Advocate Genera l
and have served as a member of the special board of review.

Q . As a result of your experience, what are your views as to the protection
given to the accused by the military code, as it is administered at the presen t
time?—A. I consider the administration of military justice entirely adequat e
to meet the needs of the Army in times of both war and peace, and it is entirely
adequate, in my opinion, to afford the accused protection at every stage of the
proceedings, but because of its flexibility there is the possibility that the accused
may be not afforded the protection he is entitled to . It is like any other ma-
chine which is capable of being operated either for good or for bad . There is
one criticism, however, I think I wish to make, and I know that my views ar e
concurred in by many of the officers at Camp Sheridap, with whom I was i n
close touch during my tour of duty there, and that is that there is frequentl y
too long a delay between the time of confinement of the accused, and the final
disposition of his case ; that is, the action of the reviewing authority . Under
the seventieth article of war, it is required that the charges be served upon
the accused within 8 days after confinement or arrest, and trial 10 days there -
after, meaning 10 days after his confinement or arrest ; or if that is imprac-
ticable that he be brought to trial not more than 30 days after those 10 days,
making 40 days in all as the maximum period of confinement . It frequently
occurs that this period is exceeded and there seems to be no remedy for i t
under the code as it now exists. I believe the remedy can be found in makin g
the seventieth article of war a penal article, and so that an officer who cause s
the arrest or confinement of an accused under charges may be brought to a
trial for his neglect if he allows those limits to be exceeded, but I believe th e
code in other respects is entirely adequate, if properly handled, and I am co n
winced that it should be flexible in order to enable a commanding general o r
reviewing authority considerable latitude in maintaining the discipline of hi s
command. From my experience at Camp Sheridan as judge advocate I con-
eluded that the accused was amply protected at every stage of the proceedings ,
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particularly in view of the fact that the charges are, or should be, thoroughly
investigated before he was brought to trial. From my experience on the presen t
board of review I feel that if there is evidence of any want of protection o r
of any miscarriage of justice in any case that it is possible to detect by thi s
office. There are certain standards by which a case may be determined ;
whether it was poorly or well tried . A well-tried case is one in which the prose-
cution made at least a prima facia case and counsel has done for his client al l
that it appears could be done under the circumstances . This appears from
every record of trial as it comes to the Judge Advocate General's Office, and I
believe that if the convening authority in the first instance is discreet I don 't
see how a serious error involving the protection of the accused could happen .
There are only three elements to a well-tried case, if the court proposes to sus-
tain the findings that is apparent from the face of the record . If the court
neglects to duly advise the accused of his rights, the effect of his plea of guilty ,
or makes erroneous rulings in other respects ; if counsel for the accused does
not give protection to the client, it may or may not be discovered from the
record. It is not discovered if certain facts were not brought out, as for in-
sance, the history of the accused, or possibly the immediate cause of his com-
mitting the offense ; the matter of humanity, and if that is not developed t o
advise the court properly why the accused committed the offense, it might no t
be discovered here . This office can not read anything not in the record . That
would be an error of .omission rather than commission on the part of the
accused .

EXHIBIT 29.

Q. What is your name?—A. John S. Lyon.
Q . And your duties?—A . I am in charge of the General Court-Martial See-

tion of the Judge Advocate General's Office.
Q . I have here a copy of an office memorandum dated April 10, 1918, givin g

an office organization. Can you tell me whether this circular simply con-
firms an organization which was * in existence at the time of its issue or
whether it puts into effect a new organization? This question has reference,

, particularly, to subparagraph A, paragraph 11. — A. I think I have seen this
or something similar to this . a time ago. I think it was run off, of course
after the office began to increase in volume of work . They did get up a
memorandum of this kind with instructions as to how to be handled . I think
that that carries about the usual way of the work now as since the war com-
menced . That one particular section is all that I am speaking about .

Q . You doubtless are familiar with the facts connected with the controversy
which is going on with respect to the Judge Advocate General's Office?—A .
Well, I have seen a little in the papers and heard of it ; yes .

Q . Were you on duty in the Division of Military Justice between the period
November, 1917, and April, 1918?—A . Yes, sir.

	

-
Q. And prior to November?—A. Yes, sir ; have been in this office - 17 or 18

years.
Q. Was there any material difference in the character of the duties per -

formed by the senior assistant in the office subsequent to November, 1917, and
prior to that date?—A. Well, I can not say about that - part of it myself.

Q. You handled the papers?—A. I know they went through the office and
I am under the impression that he signed them during that time, but I could
not be positive whether or not they went to him . I would look at the las t
paragraph which would give me all the information I wanted, and I am unde r
the impression that Gen . Ansell signed them .

Q. Had there been at that time—November, 1917—any radical change in th e
system of handling these papers? Would it not probably have impressed
you?—A. Well, if there had been any radical change I should have noticed it .

Q . You are not cognizant of any radical change?—A . No, sir .

EXHIBIT 30 .

_

	

WASHINGTON, D. C ., April 21, 1919 .
Col . James J . Mayes, Judge Advocate General's Department, appeared befor e

Maj . Gen. J . L . Chamberlain, Inspector General, and being duly sworn, testi-
fied as follows :
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Q. How long were you on duty in the office of the Judge Advocate General? —
A. I came on the 3d of April, 1914, and remained until the 10th of August,

1918.
Q . What was your status in the office?—A . Until the war came on I was an

ordinary assistant in the office. Then I went with the division and in Novem-
ber, 1917, came back and was a sort of a special assistant to the Acting Judg e
Advocate General, Gen. Ansell, and then when he went to Europe I was prac-
tically in the same position that Gen . Ansell had been ; that is, I signed myself
as Acting Judge Advocate General . Of course, that was a mere administrativ e
title.

Q . You were senior assistant and as such in the absence of the Judge Advocat e
General was the Acting Judge Advocate General?—Yes, sir ; that was my
position .

Q . And you continued in this status until Gen. Ansell's return from Europe?—
A. Yes, sir ; and then I went to Europe.

Q. You are familiar with General Orders, No . 7, of 1918, are you not?—
A. Yes .

Q. What was the policy of the office relative to the application of Genera l
Orders, No. 7, prior to the time that Gen . Ansell went to Europe?—A . I can
answer that only by what I found was going out of the office . When I took
charge of the office upon Gen . Ansell's departure I insisted, since I was responsi-
ble, that everything pass over my desk. In that way I found what had been goin g
on . The disciplinary division had not been sending its matter through us
except, I might say, occasionally . I found that they were advising reviewin g
authorities with reference to matters clearly under the law, and under tha t
order within the discretion of the reviewing authority. General Orders, No. 7,
gives no room for such advice, neither does the law where punishments are dis -
-cretionary and where the law has not been vided . The discretion as to the
amount of punishment is in the court and the reviewing authority . I directed
that such advices be stopped and the application of General Orders, No . 7,
be limited to its stated purpose. The assumption of an authority to advise a re -
viewing authority that a sentence is too heavy carries with it the necessary
corollary that this office could advise a reviewing authority that the sentence was
too light and that would be unspeakable. It was for this reason that I directe d
that that be stopped .

Q. I understand you to state that you found the policy of the disciplinar y
division had been to make such recommendations?—A . Yes. They had gotten
into the habit of signing their reviews themselves . Col . Davis signed them and
sent them to the reviewing department . The great majority of them we never
saw in our part of the office, Gen . Ansell and I . They had a direct connection
with Gen. Crowder .

Q . You are referring now to the cases which came under General Orders ,
No. 7?-A. Yes.

Q . You are not referring to cases which were reviewed and went forward?—
A. Not to the cases that go to the President ; no. I can not vouch for absolute
accuracy, but I think this statement will cover it, that those cases which wer e
forwarded by reviewing authorities having authority to take final action on
theta were forwarded to The Judge Advocate General merely for the revie w
and advice directed by General Orders, No. 7, concerning which a letter woul d
go back to the reviewing authority, advising him as to the result of the exami-
nation, and upon which the reviewing authority would then take final action .
All these cases, with some exceptions—there were some of them sent throug h
our desks--were acted upon by the disciplinary division and a letter sent to th e
reviewing authority by the disciplinary divison . All cases requiring the action
of the President were, I am quite sure, passed over our desks. There may hav e
been exceptions to that rule .

Q . Was it your understanding during that period that Gen . Ansell was
relieved from all responsibility with respect to the administration of military
justice and all matters pertaining to courts-martial?—A . I have to answer
that question practically . There was no order relieving him, but the disci-
plinary division took things directly to Gen . Crowder and assumed to send out
these letters, whether by Gen. Crowder's knowledge or not I do not know. The
effect was to practically leave us out of the disciplinary cases except as they
went up to the President .

Q. A's I understand from what you say, it practically left you out in so fa r
as pertained to the cases which came under General Orders, No. 7?—
A. Yes, sir.
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Q. Do you know why that condition of affairs existed?—A. No, sir . The let-
ter that caused us so much trouble with respect to joint trials went out in tha tsame way . We never saw it until long after it had gone out .

Q . Which letter was that?—A . It was a letter which advised concerning
joint trials and made reference to cases properly joined, urged more joint trials ,
and said that joint trials should be had in all cases where accused were jointl y
charged or where charges were properly joined . That letter seemed to hav e
induced a number of errors . We never saw that letter at the time. Gen .
Crowder signed that letter .

Q. About when (lid that letter go out?—A. I don't know. That letter
played a part, I think, in the Camp Grant cases .

Q . From the correspondence and from the testimony that has been take n
it appears that Gen. Ansell was very much opposed to General Orders, No .
7, and to its provisions ; that is correct, is it not?—A. I know that he neve r
thought very much of the ethics of General Orders, 7 ; as to active opposition
I never heard him say much .

Q. Did you ever connect that fact up with the fact that the cases unde r
General Orders, No . 7, never went through your office? The fact that h e
was not friendly to the order—did that question ever come up for discussion
at all?—A. No, sir.

Q . Now, in matters generally affecting administration of military justice
outside of General Orders, No . 7, did they or did they not come under the
supervision of your office?—A . You mean Gen . Ansell's office ?

Q. Yes ; you were his principal assistant at that time .—A. I can hardl y
answer that question . I know many of them did and I know some of the m
did not . For instance, the letter I just spoke of and numerous letters of
advice were sent out from the Judge Advocate General's Office that we had
not seen but I suppose most of them are all right. I do not believe this ques-
tion is susceptible of answering.

Q. During the period that Gen . Ansell was absent in Europe and you wer e
senior assistant you gave to General Orders, No . 7, the strict legal interpre-
'_ution? Upon the return of Gen. Ansell from Europe what occurred, respec-
tively?—A . I was not here.

Q . Did you leave immediately upon his return?—A . Yes, sir.
Q . You are not familiar then with, the changes which he made in th e

application of that order?—A. No, sir . I would like to say in connectio n
with my application of General Orders, No . 7, that I realized there were many
sentences being imposed which were excessively heavy, what you may call sen-
tences produced by war hysteria, but I considered the reduction of a sentenc e
an attribute of the pardoning power and as not being a function of our office
in advising upon the legality of the sentence. However heavy those sen-
tences were, they were in all cases that we let them stand within the lega l
authority. I appreciated that all sentences ought to be coordinated, tha t
there should be a determination of what was the adequate punishment fo r
an offense, and that the sentences that had been imposed for that offens e
should be cut down so as to bring them within reasonable limits of wha t
we determined was an adequate punishment for that offense . With that en d
in view I was establishing, with Gen . Crowder's concurrence, what is know n
as the disciplinary section of the disciplinary division . I believe that has
now grown to considerable proportions. My idea being that that section should
take of its own initiative an examination of eases and recommend to th e
Secretary of War that such sentences as were excessive should be relicte d
down to the proper measure of punishment, I realized when I was doin g
this, instead of making recommendations as the cases came along, that men
in some cases would be resting under heavier sentences than should be im-
posed upon them for some time but the sentences had already been imposed ,
the ignominy of the heavy sentence was already upon the man and I did
not consider it any great injustice to let the sentence stand for a sufficien t
time to allow such an accumulation of cases, such a study as would enabl e
the proper measure of punishment to be arrived at, especially in view of
the fact that all these men truly deserved a year's punishment ; where a man
had been given a sentence of say, 13 or 20 years, there is no reason to believ e
after his case is reviewed and found to be sustained that his sentence shoul d
be reduced below a year . Of course where I found a case which demanded
immediate action, I did take action by recommending reduction of a sen-
tence through the mitigating power of the President but not through th e
reviewing authn Ht, '
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Q . You stated that when you became senior assistant and - believing that al l

matters pertaining to the disciplinary division should pass over your desk, you
gave instructions to that effect and after that they did pass over your desk? —
A. Yes, sir.

Q. Have you any reason to believe that that same result could not have bee n
accomplished if Gen. Ansell had so desired?—A . No ; I don't know of an y
reason . In fact, I don't know how the other system grew up . I felt that if I
would be charged with the responsibility of the office I should know what wen t
out of it, therefore I permitted nothing to go out expressing the opinion of th e
office except over my signature or in important cases, Gen. Crowder's signature.

Q . There was no objection made to that when you made the proposition?—A .
No ; Gen. Crowder was at that time occupied at the Provost Marshal General' s
Office so that he did not have very much time to be at the Judge Advocate Gen-
eral's Office .

Q . Upon the return of Gen . Ansell from Europe, did he automatically assum e
the duties of senior assistant, or did he receive any special orders so far a s
you know?—A . So far as I know he automatically assumed his duties .

Q . You do not know of any specific instructions which he received relative t o
the scope of his duties?—A . No ; I probably would not know unless he told me
and I do not remember him saying anything about it .

Q. Do you recall the cases of Ledoyen, Fishback, Sebastian, and Cook of th e
American Expeditionary Forces, known as the four death cases of France?—
A. I remember those cases ; yes, sir .

Q . Do you recall the circumstances connected with the review of those case s
in the office of the Judge Advocate General?—A . They were reviewed and th e
death penalty was sustained as I remember. I am speaking of the original
review.

Q . The cases were originally reviewed—I am speaking now of what the evi-
dence shows and the examination of records—by Maj . Rand and then they
passed over the desk of the chief of the division, who was Maj . Davis, to your
office (Gen . Ansell's office) and finally to the Judge Advocate General, and the n
from the Judge Advocate General there were a lot of ramifications, there wa s
a memorandum submitted by Col . Clark, and finally went to Gen . Ansell, etc .
Do you recall what action was taken in Gen . Ansell's office on those paper s
when they originally passed from the division of military justice to Gen .
Crowder?—A. I believe that my recollection is clear to this extent : Gen . Ansell
was not there when those reviews came in and I passed those records to Gen .
Crowder concurring in the reviews . The reviews I think recommended the
execution of the death penalty . I concurred in that view. Then when Gen.
Ansell came back Gen . Crowder asked him to review it . Gen. Ansell read the
reviews and did not concur. Now, as to whether he disagreed in all the case s
I am not sure, but the memorandum he filed at that time would show what hi s
holding was .

Q . Do you recall whether or not, prior to being called upon by Gen . Crowde r
to review these cases, he had expressed himself verbally regarding the advis-
ability of carrying out these sentences?—A . I am quite sure there was no
change of view. I base that conclusion upon this : Gen . Ansell and I were i n
the same office and when these cases were turned over to him to read he im-
mediately took the view that he afterwards maintained . I do not believe there
was any change in his views . That idea may have grown up from the fact
that they were sent to Gen . Crowder by me concurring in the imposition o f
those death sentences . Ansell and I differed on those cases and I am sure
that Ansell was not here when they were passed to Gen . Crowder . I would
like to say there that I approved the death penalties in those eases in vie w
of the law as it now stands . I may say that I doubt the necessity of permit-
ting the death penalty be imposed in all such cases ; however, I was charge d
with the administration of the law as I found it and I therefore favored th e
execution of the sentences believing that they were flagrant cases such as was
contemplated by the statute in authorizing the death penalty ,

Q . I think you stated that Gen . Ansell was called upon to review those ease s
after they had gone up and that was what led to his view?—A . Yes, sir .

Q. How long were you in the office after Gen . Ansell returned from Eu-
rope?—A. Not over a week because I went on leave and then departed imme-
diately .

Q . Have you any knowledge or do you recall anything with regard to th e
-report which he submitted on his trip to Europe?—A . No ; I don't think that i t
had been submitted when I ceased to have an interest in the office because 1
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divorced myself from the office when I found I was going to Europe . Of course ,
I talked with him, but I never read the report . I had no time nor opportunity .

Q . During the period that you were on duty in the office with Gen. Ansell
do you recall any recommendations of an important nature made by him wit h
respect to the administration of military justice which were not adopted? I
except now all recommendations pertaining to the interpretation of section 1199 ,
Revised Statutes.—A. I do not recall any . Of course, in an office of the sort
there are a great many recommendations and discussions that are hard to iso-
late. I don't recall anything particular now . There may have been.

Q. In France you have been in the office of the judge advocate of the Ameri-
can Expeditionary Forces,?—A. Yes, sir .

MAY 7, 1919 .
Q . Referring to the question of the four death cases in France can you tel l

me in a general way what Gen . Ansell's views were with respect to men who
would go to sleep on post in the face of the enemy?—A. I can not affirmatively
state that he ever told me what his views were, but I think it is quite pos-
sible that he may have. I base this statement upon the fact that I have held
to the view that where a soldier was found sleeping , on sentry duty in the
front line he should receive the most severe penalty authorized for that offense ,
which is death unless there was some very mitigating explanation of his con -
duct . I have held to this view because a sentinel in such position holds th e
lives of his comrades in his hands . Having stated my opinions I will say tha t
I do not remember of Gen. Ansell ever disagreeing from that view . His dis-
agreement on the four cases from France was upon the sufficiency of thos e
cases and not upon the principle. I can not say that Gen. Ansell ever said
anything to me about this, but it is very probable, in fact extremely probable ,
that we have discussed the abstract proposition as I have outlined above .

Q . Was Gen . Ansell in the habit of expressing his views on subjects gener-
ally, freely and forcibly?—A . He was .

EXHIBIT 31 .

APRIL 29, 1919.
Referring to this matter, Mr . Earle L. Brown, who at the time was stenog-

rapher in Gen. Ansell's office, states :
" You ask me if I can recall any discussion on the four death cases in France.

I can't recall any definite discussion . I do think, though, that when those
cases were first discussed that Gen . Ansell, before reviewing the cases at all ,
had really expressed himself that the conviction ought to be sustained, but I
know that after he reviewed the eases and found the circumstances of them,
or rather when the circumstances showed those men had, as I recall it, bee n
exposed to so much fatigue and long duty, that on that ground his opinion was
altered. I can't say anything definite, but that is my impression . "

MAY 5, 1919.
Q . Do you recall that when Gen. Ansell returned from Europe he wrote a

report of his observations over there? Did you write that report for him? —
A. Yes, sir .

Q . Do you know what disposition was made of the original of that report? —
A. In the first place it was written coming over on the boat, and I don' t
know what became of it, but I know it was turned into Gen . Crowder, and my
understanding was that report was made, through Gen. Crowder, to the Secre-
tary of War.

Q. Do you know for certain that the original report was given to Gen .
Crowder, or is that merely a presumption?—A. It is a presumption stron g
enough to satisfy me, but I can't say I saw him hand it to Gen . Crowder ; but
I think Gen. Ansell submitted it with a supplemental report of his persona l
observations, and I believe I can say with certainty that Gen . Crowder dis-
cussed that with him .

Q . Did you write that supplemental report also?—A. Yes, sir .
Q . Was that written coining over on the boat or after your arrival?—A . I

think it was written on the boat .
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Q. Do you recall anything as to the length or character of that report—I
am speaking now of the supplemental report?—A. It was nearly as long as
the other .

Q . Did it differ materially from the other in character?—A. Yes, sir . I
think the longer report was more of a technical discussion of the questions
surrounding points which interested the Judge Advocate General's office . It
was a formal report and the supplemental was, I would say, of the characte r
of an unofficial report in that it was outside the questions common to the
Judge Advocate General's Office, and it was more about his opinions as to th e
standing of the armies and what his observations had been as to the military
situation generally .

Q . Did you at any time in the office, after your return, hear Gen . Ansell
refer to the fact that his formal report had never been acted upon or submitte d
to higher authority?—A . No, sir . I never heard that discussed .

EXHIBIT 32.

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, November 10, 1917 .
Memorandum for the Secretary of War .

(For his personal consideration) .
Subject : Authority vested in the Judge Advocate General of the Army by sec-

tion 1199, Revised Statutes, to " receive, revise, and cause to be recorde d
the proceedings of all courts-martial, courts of inquiry, and military commis-
sions, and perform such other duties as have been performed heretofore b y
the Judge Advocate General of the Army . "
1. It is my duty to bring to your attention and present to you my views upo n

a long-existing situation which arose out of an ill-considered and erroneou s
change of attitude upon the part of this office that occurred within a score of
years after the close of the Civil War--a situation which has endured eve r
since in the face of the law and in spite of attending difficulties but withou t
reexamination, and which has profoundly affected the administration of mili-
tary justice in our Army. I refer to the practice of this office, adopted i t
seems, in the early eighties, to the effect that errors of law appearing on th e
record, occurring in the procedure of courts-martial having jurisdiction, how -
ever grave and prejudicial such errors may be, are absolutely beyond all power
of review. This nonuser of power which Congress authorized and required
this office to exercise has, in numberless instances of court-martial of member s
of our Military Establishment, resulted in a denial of simple justice guarantee d
them by law . Under the rule concededly illegal and unjust court-martial sen-
tences, when once approved and ordered executed by the authorities below ,
pass beyond all corrective power here and can never be remedied , in the slight-
est degree or modified except by an exercise of Executive clemency—an utterl y
inadequate remedy, in that it must proceed upon the predicate of legality, ca n
operate only on unexecuted punishment, and, besides, has no restorativ e
powers.

2. The last and most flagrant case of the many recent ones which have
moved me to exercise an authority of this office which has long lain dormant ,
perhaps denied, in respect of which I address you this memorandum, was th e
recent case of the trial and conviction for mutiny of 12 or 15 noncommissione d
officers of Battery A, of the Eighteenth Field Artillery, resulting in sentencin g
them to dishonorable discharge and long terms of imprisonment . Those me n
did not commit mutiny. They were driven into the situation which served a s
the basis of the charge by the unwarranted and capricious conduct of a youn g
officer commanding the battery who had been out of the Military Academy bu t
two years. Notwithstanding the offense was not at all made out by the evidenc e
of record, notwithstanding the oppressive and tyrannical conduct of the bat-
tery commander, notwithstanding the unfair and unjust attitude of the judge
advocate, which also appeared on the record, these noncommissioned officer s
were expelled from the Army in dishonor and sentenced to terms of imprison-
ment ranging from seven to three years. The court had jurisdiction and its
judgment and sentence for that reason could not be pronounced null and void ,
but its conduct of the trial involved the commission of many errors of law
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which appeared upon the face of the record and justified, upon revision, a
reversal of that judgment . That case showed the extreme and urgent neces-
sity of a reexamination of my powers in such cases, and, after thorough consid-
eration and with the concurrence of all my office associates, I took action i n
that case and concluded my review as follows :

" In the exercise of the power of revision conferred upon me by section 1199 ,
Revised Statutes of the United States, I hereby set aside the judgment of con-
viction and the sentence in the case of each of these several defendants an d
recommend that the necessary orders be issued restoring each of them to
duty."

Since this involves a departure from long-established peace-time administra-
tion of this office, I deem it my duty to acquaint you with the reasons therefor .

3. You, Mr . Secretary, and your immediate military advisers, can neve r
appreciate, I think, the full extent of the injustice that has been done ou r
men through the operation of this rule . Officers of our Army, howsoever
sympathetic, can not approach a proper appreciation of the depth, extent, an d
generality of the injustice done, unless, through service in this office, the y
have seen the thing in the aggregate . A proper sense of the injustice can be
felt only by those who exercise immediately the authority of this office. In-
deed, those thus experienced can gather the full impression of the wrong don e
only by a complete mental inclusion of that vast number of cases where con-
cededly corrective power ought to have been, but was not, exercised in each
year of the past forty-odd years . My entire service, during all of which I
have been keenly sensible and morally certain that the office practice wa s
wrong, my six years' service in this very office during which I have borne wit-
ness to hundreds of instances of conceded and uncorrected injustice—all of
this has never served to impress me with the full sense of the wrong done t o
the individual and to the service so much as has the experience of my present
brief incumbency of this office during this war . What is true in my case is
true, so they advise me, of my associates . During the past three months, i n
scores, if not hundreds of cases carrying sentences of dishonorable expulsion
from the Army, with the usual imprisonment, this office has emphatically re-
marked the most prejudicial error of law in the proceedings leading to th e
judgment of conviction, but impelled by the long-established practice has bee n
able to do no more than point out the error and recommend Executive clem-
ency . All this, of course, has been utterly inadequate. It has not righted the
wrong . It has not made amends to the injured man . It has not restored him ,
and could not restore him, to his honorable position in the service . It could do
no more than grant pardon for any portion of the sentence not yet executed.
Such a situation commands me to say, with all the emphasis in my power, tha t
it must be changed and changed without delay . This office must go back to
the law as it stands so clearly written, and, in the interest of right and jus-
tice, exercise that authority which the law of Congress has commanded it t o
exercise.

4. The Judge Advocate General of the Army is to revise all courts-martia l
proceedings for prejudicial error and correct the same . The law as it exists
to-day is to be found in section 1199, Revised Statutes, wherein it is provide d
that " the Judge Advocate General shall receive, revise, and cause to be recorde d
the proceedings of all courts-martial, courts of inquiry, and military com-
missions, and perform such other duties as have been performed heretofor e
by the Judge Advocate General of the Army . "

The word " revise," whether used in its legal or or dinary sense, for both are
the same, can have but one meaning. It signifies an examination of the record
for errors of law upon the face of the record and the correction of such error s
as may be found . " Revise," or its exact synonym " review," is a word so fre-
quently found in the law and so familiar to all lawyers that its meaning ca n
never be mistaken . When used in connection with judicial proceedings it ca n
involve no ambiguity . I ani justified in entering upon a construction of th e
word only by the fact that this office for so long a time has ignored its meaning .

The word " revise," by the Standard Dictionary is defined thus :
" To go or look over or examine for the correction of errors, or for th e

purpose of suggesting or making amendments, additions, or changes ; reex-
amine ; review. Hence, to change or correct anything as for the better or b y
authority ; alter or reform . "

And the word " review," given therein as a synonym for " revise," is
defined as :

" To go over and examine again ; to consider or examine again (as something
done or adjudged by a lower court) with a view to passing upon its legality or
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correctness ; reconsider with a view to correction ; as, the court of appeals
reviewed the judgment ; the judge reviewed and retaxed the bill of costs ; to
see or look over again ; a literal meaning now rare."

In 34 Cyc ., at page 1723, the word " revise " is defined as :
" To review or reexamine for corrections ; to review, alter, or amend . See

also ` revision .' "
And the word " revision " is therein defined as :
" The act of reexamination to correct, review, alter, or amend . "
And in Black's Law Dictionary " revise" is defined as :
" To review, to reexamine for correction ; to go over a thing for the purpose

of amending, correcting, rearranging, or otherwise improving it ."
And " review " is therein defined as :
"A reconsideration ; second view or examination ; revision ; consideration fo r

purpose of correction . Used especially of the examination of- a cause by an
appellate court . "

And in Anderson's Law Dictionary the word " revise" is defined as :
" To reexamine and amend ; as, to revise a judgment, a code, laws, statutes ,

reports, accounts . Compare ` review .' "
And the word " review " is defined in the same dictionary as

. " Viewing again ; a second consideration ; revisement, reconsideration, re-
examination to correct, if necessary, a previous examination . "

And in the same dictionary a " court of review " is defined to mean
"A court whose distinctive function is to pass upon (confirming or reversing )

the final decisions of another or other courts . "
And in Words and Phrases (vol . 7) the word " revise" is defined as follows :'
" To revise is to review or reexamine for correction, and when applied to a

statute contemplates the reexamination of the same subject matter contained i n
a prior statute and the substitution of a new and what is believed to be a still
more perfect rule ." Citing Casey v . Horned, 5 Iowa (5 Clerk), 1, 12 .

" Revise as contained in the constitution, Article XV, section 11, providin g
that ` three persons learned in the law shall be appointed to revise and re -
arrange the statute laws of the State,' means to review, alter, and amend, and .
does not signify an act of absolute origination . It relates to something alread y
in existence." Citing Visart v . Knopps (27 Ark ., 266-272 . )

"A law is revised when it is in whole or in part permitted to remain and
something is added to or taken from it, or it is in some way changed or altere d
to make it more complete or perfect or to fit it better to accomplish the object o r
purpose for which it was made, or some other object or purpose ." Citing Fal-
coner v . Robinson (46 Ala ., 340, 348 . )

5 . I find the word used in another Federal statute in quite an analogous way .
Section 24 of the act of July 1, 1898, chapter 541, Thirtieth Statutes, 553 (bank-
ruptcy law), provides in part as follows :

" The several circuit courts of appeal shall have jurisdiction in equity, eithe r
interlocutory or final, to superintend and revise in matters of law the pro-
ceedings of the several inferior courts of bankruptcy within that jurisdiction . "

The word " revise " as used in the bankruptcy act is universally held to b e
something broader than the power to review by writ of error . In In re Cole
(163 Fed., 180, 181 ; C. C. A., first circuit), a case typical of all, the court, after
adverting to the usual limitations upon the power to review by way of writ o f
error, contracted that method with the statutory power to revise, as conferre d
by that act, saying

" On a petition to revise like that before us we are not restricted as we
would be on a writ of error, our outlook is much broadened, and we are author-
ized to search the opinions filed in the district court, although not a part of th e
record in the strict sense of the word, for the purpose of ascertaining at larg e
what were in fact the issues which that court considered . "

And the court then said :
" We feel safe to adopt the broader view, and it is our present opinion tha t

it is our right so to do ."

	

-
And concluded that, upon revision
" We can revise any question of law as to which we may justly infer that the

district court reached a conclusion, whether formally expressed or not an d
whether or not formally presented . "

The language of that statute is the very language of this, except that th e
revision there is expressly limited to matters of law . Inasmuch as in the stat-
ute before us there is no such express limitation, it could hardly be held tha t
the revisory power of this office is less than the revisory power conferred by
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the bankruptcy act . The word " revise," as used in the bankruptcy statute ,
has always been held to signify power to reexamine all matters of law importe d
by or into the proceedings of the case, and a very liberal view has been take n
of what constitutes the record and proceedings of such matters . (See the many
cases cited in Federal Reporter Digest, " Bankruptcy, " vol. 5, from secs . 349 to
448) . The revisory power there conferred is something broader than that in-
voked by writ of error, though, of course, not so broad as to justify a reexami-
nation of mere controversies or questions of fact. Doubtless, in any view o f
the case, the question whether the evidence sustains the verdict—that is,
whether there is any substantial evidence at all upon which the verdict ma y
rest—is a question of law which may be reviewed under this power, and such
at least must be the power of this office .

6. The history of the legislation, the early execution given it, its histori c
place in the body of the law of which it is a part, all clearly show that this mus t
be the meaning assigned to the word " revise " in the present instance . It is not
necessary now to say whether such revisory power existed in the judge advo-
cate in the early days of our Army, though, especially in view of the English
military law, this seems to have been so ; nor to advert to the fact that after
the War of 1812, and also after the Mexican War, the duty of the Corps of
Judge Advocates seems to have been primarily that of military prosecutors .
Nor is it necessary, except to indicate the proper setting, to say that militar y
prosecutiton had ceased to be the primary function of the Corps of Judge Ad-
vocates at the beginning of the Civil War, if not before . Nor is it more tha n
suggestive that the Judge Advocate General of the Army has always preside d
over both the Corps of Judge Advocates and the Bureau of Military Justice ,
and that this corps and this bureau were consolidated by the act of 1884 (23
Stats., 113) into what is now the Judge Advocate General's Department. It is
important to note that Congress established the Bureau of Military Justice i n
the light of the necessities of the Civil War and expressly invested its head ,
the Judge Advocate General of the Army, with this revisory power ; and it i s
important to note that Congress redeclared this power in 1864 (13 Stats ., 145 )
and in 1866 (14 Stats ., 334), and again in section 1199, Revised Statutes, of
which the former acts were the antecedents . Now, taking up these antecedents,
in the act of July 17, 1862 (12 Stats ., 598), which was an act " calling forth the
militia to execute the laws of the Union, to suppress insurrection," etc ., it wa s
provided

` That the President shall appoint, by and with the advice and consent of th e
Senate, a Judge Advocate General, with the rank, pay, and emoluments of a
colonel of cavalry, to whose office shall be returned, for revision, all record s
and proceedings of all courts-martial and military commissions, and where a
record shall be kept of all proceedings had thereupon . "

This provision speaks very plainly. It not only directs the Judge Advocate
General to revise the records and proceedings of courts-martial, but it further
directs that officer to keep a record of " all proceedings had thereupon " ; that
is, upon the revision. It is clear that this intended something more than a
perfuctory scrutiny of such records, and that it in fact vested this office with
power to make any correction of errors of law found to be necessary in th e
administration of justice . The records of this office indicate that Judge Holt ,
the Judge Advocate General of the Army during the Civil War period, di d
revise proceedings in the sense here indicated .

The next legislative expression is found in the act of June 20, 1864 (1 3
Stat., 145), of which sections 5 and 6 . are as follows :

" Sec .- 5. There shall be attached . to and made a part of the War Depart-
ment, during the continuance of the present Rebellion, a bureau to be known a s
the Bureau of Military Justice, to which shall be returned for revision the
records and proceedings of all the courts-martial, courts of inquiry, and military
commissions of the Armies of the United States, and in which a record shal l
be kept of all proceedings had thereupon .

	

-
" See . 6. That the President shall appoint, by and with the advice and con -

sent of the Senate, as the head of said bureau, a Judge Advocate General wit h
the rank, pay . and allowances of a brigadier generl, and an Assistnt Judge
Advocate General with the rank, pay, and allowances of a colonel of cavalry .
And the said Judge Advocate General and his assistant shall receive, revise ,
and have recorded all proceedings of courts-martial, courts of inquiry, an d
military commissions of the Armies of the United States, and perform suc h
other duties as have heretofore been performed by the Judge Advocate Genera l
of the Armies of the United States."
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Just as the title of the judge advocate is in itself significant in this connection,

so is the title of the bureau thus created—the Bureau of Military Justice.
It will be . noticed that this act preserves all the requirements of the act of
July 17, 1862, supra, concerning the duty of the Judge Advocate General in
the matter of revising the records of general courts-martial, and keeping a
record of " all proceedings had thereupon," meaning, of course, proceedings
upon such records in revision. And at the close of the war, in the legislatio n
looking to the peace establishment, Congress enacted the act of July 28, 1866
(14 Stat ., 334), the same being "An act to increase and fix the military peace
establishment of the United States," in section 12 whereof it was provided

" That the Bureau of Military Justice shall hereafter consist of one Judg e
Advocate General with the rank, pay, and emoluments of a brigadier general ,
and one Assistant Jude Advocate General with the rank, pay, and emolu-
ments of a colonel of cavalry ; and the said Judge Advocate General shall re-
ceive, revise, and have recorded the proceedings of all courts-martial, court s
of inquiry, and military couunissions, and shall perform such other duties
as have been heretofore performed by the Judge Advocate General of th e
Army * * * . "

This act does not change the duties of the Judge Advocate General with
reference to the revision of records of courts-martial . It omits the phrase
found in the two acts immediately preceding to the effect that " a recor d
shall be kept of all proceedings had thereupon," but introduces for the firs t
time the direction that in addition to revising and recording the proceedings
of all courts-martial the Judge Advocate General shall "perform such other
duties as have been performed heretofore by the Judge Advocate General of
the Army ." It will be observed that this last cited expression, as carried into
section 1199 of the Revised Statutes as quoted above, still remains the la w
on the subject . In referring to the duties "heretofore performed by the
Judge Advocate General of the Army," the statute included, inter alia, the
duties prescribed by the statute, for the presumption is that the duties thu s
prescribed were in fact performed . It follows that included within this direc-
tion is the mandate that a record be kept of all proceedings had in the revisio n
of courts-martial proceedings in the office of the Judge Advocate General, an d
the force of this mandate must be added to the ordinary meaning of the wor d
" revise " in determining the scope of the duties of the Judge Advocate Genera l
as now defined by law .

7. The legislative history of all the antecedent acts, brought forward as 1199 ,
Revised Statutes, shows that the word " revise " has the meaning here indicated .
As to the act of 1862 . see Congressional Globe, part 4, second session, Seven-
teenth Congress. pages 3320 . 3321. This was especially true of the debate s
upon the act of 1866, of which there was considerable, owing to the objectio n
taken to the legislative recognition contained in- that bill of military com-
missions. An effort was made to strike out and otherwise defeat the entir e
provision for a bureau of military justice during peace, and the stronges t
argument made in support of its retention was found in the fact that it had,
and had freely and satisfactorily exercised this revisory power . The whole
tenor of the debate clearly shows what Congress understood had been th e
revisory power of the Judge Advocate General of the Army since the act o f
1862. It is said by one Senator (Mr . Lane of Indiana) :

"It is utterly impossible for the President in the multiplicity of his dutie s
to look into all these cases ; it is physically impossible for the Secretary of
War to do so ; and to facilitate the administration of criminal justice i t
was found necessary to establish this bureau . "

And another Senator (Mr. Hendricks) said :

	

-
" I am not prepared to vote to abolish the court of military justice . If that

court be properly constituted and discharges its duties legitimately within
its jurisdiction as the court was organized under the act of two or three
years ago, it will be a blessing, and I will not vote to abolish the court because
ofsuch wrong decisions that it may have made . "

And further on the same Senator referred to the case 'of one officer i n
whom he was interested in which there had been an erroneous conviction ,
and said in that connection :

" I went with him to see the Judge Advocate General. The case was calle d
up before the Judge Advocate General and reviewed, and at once he decided that
the testimony was not sufficient, and restored the young man to his positio n
in the Army ."



844

	

ESTABLISHMENT OF MILITARY 'JUSTICE .

•' Further on, referring to this power, the same Senator said :
I think it is a protection to the military men of the country to have suc h

a court . It will come to be, when the hour of passion to which my colleagu e
has referred shall have passed away, a court deliberate in its proceedings, and ,
I hope and have no doubt, wise in its adjudication. Then it will be a blessin g
to the country and a protection to our military men. Necessarily, when ou r
Army shall come to be 50,000 strong, there will be many military trials fo r
military offenses of military men . There ought to be a court of appeal, an d
this is intended to be a court of appeal, a court in which the judgment of th e
courts-martial may be reviewed and if improper revised . Such a court, it seems
to me, ought to be in the Army ." (See Cong. Globe, pt . 4, 39th Cong ., 1st sess . ,
1866, pp . 3672-3676, et passim . )

It was these legislative antecedents that were brought forward, without
substantial change of language, as the existing law (sec . 1199, R. S .) now
under discussion.

	

-NI
8 . This office, while ignoring its right and duty to revise for prejudicia l

other than jurisdictional -error, has with strange inconsistency been quick t o
assert its power to declare a judgment and sentence null and voil- on th e
ground that the proceedings were, in its judgment, coram non judice . After
the large armies of the Civil War had been demobilized and their activitie s
were no longer a matter of immediate concern to this department, and th e
Army had become, in point .of size, but a small national police force, this office ,
for reasons unexpressed and unknown, restricted itself to the correction o f
such jurisdictional error alone. The practice seems to have been adopte d
without thoughtful consideration of the law or policy involved or the resultin g
injustice . The opinions of this office, beginning with the early eighties, assume,
without argument or reason, that the office was so limited . It can not fairly b e
said that upon this specific question the office has ever fairly and thoughtfull y
expressed itself . Extracts from two of the opinions, typical of all, will be
sufficient to show the general character and nature of these holdings .

In an opinion under date of August 10, 1885, approved by the Secretary of
War, the Acting Judge Advocate General Lieber held as follows :

"As the whole matter is understood to be recommitted to this office fo r
examination, including the letter referred to . I beg to remark that in acting
upon the sentence of a court-martial the reviewing authority acts partly in a
judicial and partly in a ministerial capacity . He ` decides' and ' orders '
(Army Regs ., par . 918) . Without his decision the sentence is incomplete . His
decision is an exercise of judicial functions, and is as much beyond the contro l
of other constituted authority as the findings of the court are beyond his . He
can not be ordered to revoke it, and if it be adhered to, the sentence can b e
removed in no other way than by the President in the exercise of his par-
doning power (or set aside by the President when void by reason of a want o f
jurisdiction) . "

In the case of Lieut . J. N. Glass, tried by general court-martial, this office,
in a review under date of July 20, 1886, signed by Acting Judge Advocat e
General Lieber, concluded as follows :

" The proceedings, findings, and sentence in this case having been approved
by the reviewing officer in the exercise of his proper functions, they are be-
yond any power of revision on the part of higher authority, but the Presiden t
by the virtue of his pardoning power may remit the unexecuted part of th e
sentence . The latter course is respectfully recommended by this office . "

In the opinion first above cited, which is a fair example of the many tha t
have followed, the then acting Judge Advocate General took the view tha t
the proceedings of a general court-martial could be set aside for a want o f
jurisdiction . But whence came that power? In declaring it to he competen t
to declare the proceedings of a general court-martial void for want of juris-
diction he evidently overlooked the fact that in declaring a trial void for wan t
of jurisdiction some functionary must sit in an appellate capacity for whic h
there must be some statutory or common law authority . As a matter of fact, no
statutory or other authority can be found for the exercise of the power to de-
clare a trial void for want of jurisdiction unless it can be found in that pro -
vision of section 1199 Which confers a general revisory power upon the Judg e
Advocate General . If the power to revise includes the power to declare pro-
ceedings void for want of jurisdiction, it must also by any fair construction
include the power to declare a judgment wrong as a matter of law and revers e

it . If this office has the one power it necessarily has the other, and if it has
not the latter power, it has not the former . By the plain language of the statut e

this office has both.
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9. Nor has the power here contended for ever been questioned by the civi lcourts or other civil authority . To be sure, there are many expressions in ad-

judicated cases to the effect that the duly approved sentence of a court-martial ,
when the court has proceeded within its jurisdiction and the rules governin gits procedure is as final and unassailable as a decision of a civil court of las tresort . But it must be remembered, of course, that in each of these cases thecourt was speaking of collateral attack in the civil courts on the proceeding sof a court-martial and did not have in view the power of the department itsel fto correct court-martial judgment by way of direct revision of it . I have also
examined many expressions of opinion by the Attorney General and find tha tthese expressions have had to do generally with cases in which the fina l
approval has been by the President himself and 'go only to the question o f
whether such cases can be reopened by the President or his successor for th e
purpose of undoing what he has once legally done . I have not found that an y
authority has ever questioned the revisory power of this office to correct error s
of law in court-martial procedure when they amount to a denial of justice .
And I may be permitted to say that should I find such holdings by any authorit y
other than the highest court of the land, I should not hesitate to question th e
soundness of the decision.

In this connection, I may say that it was suggested to me by the presen t
Judge Advocate General himself that the finality attributed by the article o f
war to the power . of the several reviewing authorities might be thought to

- militate against or negative the. view I advance. This could hardly be true.
The statutory power of the Judge Advocate General of the Army conferred by
1199, Revised Statutes, stands unaffected by anything said in the law as to the
power of appointing authorities . Indeed, the statutes are not in pari materia.
They exist for entirely different purposes . They establish different functions ,
all of which have independent spheres . The general powers of correction con-
ferred upon appointing authorities by the Articles of War existed prior to th e
enactment of the statutes now brought forward in 1199, Revised Statutes, an d
also concurrently with them, without thought of conflict . There is, of course, a
field of operation for each. The concept of finality referred to is the finalit y
within the system, the finality with which all lawyers are familiar, and which
must exist in order that there may be a review at all . A judgment of an in-
ferior court must be a final judgment before it can be subjected to review in a n
appellate court. The action of the appointing or confirming authority directly
giving effect to the judgment of the court itself gives finality to that judgment ,
that is, that completeness and integrity without which there would be nothin g
for this or any other authority to review. Such judgments are operative as final
until and unless revised upon review . This concept of finality is so familiar
to lawyers as to require no further discussion .

10. Such is the law, and there is a pressing necessity at this time that we go
back to it, revive it, and act under it . Daily this office reviews records whic h
show that in the trial some substantial rights of persons standing before courts -
martial accused of crime have been flagrantly violated or that convictions have
been secured on wholly insufficient evidence . Others show that charges and
specifications are sometimes laid under the ninety-sixth (the general) articl e
of war for acts that are not properly to be regarded as military offenses a t
all . And quite as frequently cases are encountered in which men have bee n
convicted of serious offenses where upon the evidence the offense committed
was not the offense charged or for which they were tried . Officers of the Army,
even of the Regular Army, are persons unlearned in the law, and, as fallibl e
beings, may be expected from time to time to commit such errors in court -
martial procedure as operate to deny the accused right and justice and resul t
in his unlawful punishment . and such errors are even more to be expected now ,
as our Army is expanding and thousands of new officers are brought into the
service who have had no military training and no familiarity with military la w
and the customs of the service. For this reason alone there should be th e
closest supervision .

But the situation may also be viewed from another aspect . As an American
institution, our Army must be maintained under law . Our Army can never b e
the most successful Army it is capable of becoming except it have the highes t
regard for the rights of the enlisted men, as those rights are established by law .
Indeed, the higher regard for those rights the greater will be the popular confi-
dence in the Army. For the first time in the history of this country we hav e
in fact a truly democratic and popular Army . It has come from the people .
Tens of thousands of homes have been affected . In the welfare of the Army
millions are concerned directly and the entire public interested generally . Ex-
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pediency, in the highest sense of the term, as well as law, requires that th e
Army itself be quick to see that justice be maintained within it . The men
now drafted from all walks of life and placed, whether they will or not, i n
the military service of the country are wholly without previous military train-
ing and it is only natural to expect many transgressions against discipline,
certainly in the early days of their service . They are entitled to justice a s
established by law, and those who are giving them up to the service of th e
country have the right to feel, to know, that they will not be lightly charge d
with military offenses nor branded while in the service of their country a s
criminals except after a fair and impartial trial and on proof which can mee t
the legal test .

11 . There is a revisory power here which must be exercised . It will, of
course, be exercised with all due regard for the proceedings and strictly withi n
the limitations of the law.

G. T . ANSELL,
Acting Judge Advocate General.

NOVEMBER 10 .
Inasmuch as this opinion is the result of long and thorough conference wit h

my associates in this office, I would prefer that each of them read it and, fo r
the benefit of the record, express his concurrence or dissent .

G . T. ANSELL,
Acting Judge Advocate General .

Concurring : James J . Mayes, lieutenant colonel, judge advocate ; George S .
Wallace, major, judge advocate, United States Reserve ; Guy D. Goff, major ,
judge advocate, Officers' Reserve Corps ; William O . Gilbert, major, judge advo-
cate, Officers' Reserve Corps ; Lewis W. Call, major, judge advocate, United
States Army ; Edward S . Bailey, major, judge advocate, Officers' Reserve
Corps ; William B . Pistole, major, judge advocate, Officers' Reserve Corps ; E.
M. Morgan . major, judge advocate, Officers' Reserve Corps ; Eugene Wambaugh ,
major, judge advocate, Officers' Reserve Corps ; E. G. Davis, major, judge advo-
cate, Officers' Reserve Corps ; Alfred E. Clark, judge advocate, Officers' Reserv e
Corps ; P . K . Zilles, judge advocate, Officers' Reserve Corps ; Herbert A. White,
lieutenant colonel, judge advocate .

Dissenting :	

NOVEMBER 12, 1917.
Memorandum for Gen . Ansell :

I hardly feel like giving an unqualified concurrence to your opinion of eve n
date regarding the authority of the Judge Advocate General to revise proceed-
ings of all courts-martial . While I am satisfied with the logic of the opinion
and willing to agree that statutory power can hardly be lost by nonuse, yet I
think settled procedure should be departed from only after due consideration .
The legal questions in this case are fully considered in your opinion. But I feel
that one reading the opinion might easily form the conclusion that errors o f
courts-martial leading to miscarriages of justice are rather frequent. It has
been my experience that very little injustice has arisen heretofore in the servic e
through our courts-martial procedure. It has been considered settled for some
30 or 40 years that the reviewing authority's action (a division or department
commander) completely closes a case, with the exception that errors jurisdic-
tional might be corrected ; somewhat illogical reasoning, I must admit . Under
the section of the Revised Statutes considered by you in this opinion, if the
office of the Judge Advocate General had the machinery available to constitut e
itself a court of review, by which I mean a court of last resort, and the prope r
officers were available to constitute this court at all times, probably only bene-
ficial results could arise from the office taking full revisory power . But I doub t
if we can be continuously assured of that peculiar ability in our officers suffi-
cient to constitute such a court of review. For it must be remembered that
this court of review, even though it consists of the Judge Advocate General him -
self and some of the best-known officers, would be jealously regarded by depart -
went and division commanders, since they would consider that their disciplinary
powers, now practically unlimited, were hampered by reference to centra l
power . I apprehend, speaking more from the administrative standpoint tha n
from the legal, that the destruction of a division commander 's initiative i n

EXHIBIT 33.
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regard to the discipline of his command might lead to more disastrous result s
than an occasional miscarriage of justice, which in any instance will largely
be individual in character . If it can be assured that this power is to be use d
by the Judge Advocate General, whoever he may be, only in the clearest cases ,
and that it will not become such an engine as to lead division commanders to
believe that the ultimate power of discipline is removed from their hands, then ,
of course, there is little objection . Whether this can be done is, of course, no t
a matter of law, but a matter of administration . I desire to emphasize thes e
points, since, as stated at the beginning of this brief memorandum, the dis-
turbance of settled conditions should be decided upon only after a consideratio n
of all points that may be brought forward by one familiar with the subject .

EXHIBIT 34 .

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, November 27, 1917 .
Memorandum for the Secretary of War :

On November 10, 1917, there was presented for your personal consideration
by Gen . Ansell, Acting Judge Advocate General, a memorandum brief in sup-
port of his action on the trial and conviction for mutiny of 12 or 15 non -
commissioned officers of Battery A of the Eighteenth Field Artillery . In the
discussion of the record of the case itself Gen . Ansell had come to the conclu-
sion that the evidence did not warrant a conviction of the offense of mutiny ;
that many errors of law appeared on the face of the record, and that, whil e
the court had jurisdiction and "its judgment and sentence for that reason
could not be pronounced null and void," errors in law and the unfairness o f
the trial " justify, upon revision, a reversal of that judgment ." Gen. Ansell,
first inviting attention to section 1199, Revised Statutes, providing that " the
Judge Advocate General shall receive, revise, and cause to be recorded the
proceedings of all courts-martial, courts of inquiry, and military commissions ,
and perform such other duties as have been performed heretofore by the Judg e
Advocate General of the Army," concludes his review of the case as follows :

" In the exercise of the power of revision conferred upon me by section 1199 ,
Revised Statutes of the United States, I hereby set aside the judgment of con-
viction and the sentence in the case of each of these several defendants an d
recommend that the necessary orders be issued restoring each of them to duty . "

I shall not address myself, for the present, to the merits of the case, or t o
the proper administrative action that should be taken in respect of it, bu t
rather to the statement of Gen. Ansell in his memorandum brief that an ili-
considered and erroneous change of attitude on the part of the Judge Advocat e
General's office that occurred within a score of years after the close of th e
Civil War has profoundly and adversely affected the administration of militar y
justice in our Army ; that " errors of law, appearing on the record, occurring
in the procedure of courts-martial having jurisdiction, however grave an d
prejudicial such errors may be, are absolutely beyond all power of review " ;
that you and your immediate military advisers can never appreciate the ful l
extent of injustice that has resulted to our soldiers through the operation o f
this rule ; that a proper sense of the injustice can be felt only by those wh o
exercise immediately the authority of the Judge Advocate General's office ; and
that even those thus experienced can gather a full impression of the wron g
done only by complete mental inclusion of that vast number of cases where
concededly corrective power ought to have been but was not exercised in eac h
year of the past forty-odd years. Gen. Ansell adds :

" During the past three months, in scores, if not hundreds, of cases carryin g
sentence of dishonorable expulsion from the Army with the usual imprison-
ment, this office has emphatically remarked the most prejudicial error of la w
in the proceedings leading to the judgment of conviction, but impelled by th e
long-established practice, has been able to do no more than point out the error
and recommend Executive clemency . "

In handling the memorandum brief to me for my study you asked my atten-
tion to these statements and expressed your surprise that such a situation as is

HERBERT A. WHITE,
Lieutenant Colonel, Judge Advocate ,

Assistant to the Judge Advocate General.
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here depicted could have existed in the face of an express grant of power to th e
Judge Advocate General, which Gen . Ansell finds in section 1199, Revised Stat-
utes, to modify or reverse the approved proceedings of courts-martial . You
directed me to examine the brief and make a report thereon . I have had a
limited time in which the do this, but the results of my study, which I think i s
complete enough to answer the main propositions, follow.

The logic of Gen . Ansell's brief converges to its conclusion in these distinct
channels :
. 1. That the single word " revise," as used in section 1199, Revised Statutes ,
by ordinary construction so clear as to abate any precedent or accepted mean-
ing, confers upon the Judge Advocate General not only the power to examine ,
analyze, and review courts-martial proceedings, but also invests the Judg e
Advocate General with the power to modify or reverse the same .

2. That the history of the legislation discloses that the statute was originally
intended to confer this power upon the Judge Advocate General .

3. That the administrative history of the department discloses that the powe r
was actually utilized during the Civil War period and apparently until the
early eighties.

4. That the power has never been questioned by the civil courts or other civil
authority .

5. That the power is, and for a long time has been, vested in the judge advo-
cate general of the British Army .

Since the brief concededly purports to overturn the authorized practice o f
over one-third of a century and to advance a doctrine as to which there is little
or no previous expression or any authority or opinion outside or the brief itself,
it will be well to follow the outline of discussion upon which the brief is buil t
and to address ourselves first to the contention that the word " revise," in section
1199, Revised Statutes, confers upon the Judge Advocate General the power t o
review acid then to modify or reverse the approved proceedings and sentences o f
courts-martial .

1 . MEANING OF THE WORD " REVISE. "

Practically the whole fabric of Gen. Ansell ' s argument is built upon an inter-
pretation of the meaning of this single word " revise ." In support of the broad
meaning whcih he gives this word, his brief collates definitions of the word b y
lexicographers and jurists . On the authority of the Standard Dictionary, whic h
defines the word " revise" as :

" To go or look over or examine for the correction of errors, or for the pur-
pose of suggesting or making amendments, additions, or changes ; reexamine ;
review . Hence, to change or correct anything as for the better or by authority ;
alter or reform ."

He classifies the word " review " as a synonym of the word " revise ;" and
upon this justification indiscriminate definitions of the words "revise" an d
" review " are quoted throughout the brief. I think the deductions he makes
in this part of his brief are unauthorized .

In essential etymology the word " revise " means " to look over ." It has ac-
quired a special meaning going to the purpose of the " looking over," and impart s
a purpose of suggesting, or making amendments . Thus a proof reader revise s
copy and suggests changes. But he does not effect changes. Special com-
mittees of men learned in the law revise statutes and codes by special legisla-
tive commission, but their revisions do not give legal life to the result of thei r
labors . The legislature must enact the revision as a law. In the same sens e
the " looking over," the "reexamination " of the proceedings of an inferio r
tribunal by an appellate court is not the reversal or the modification of th e
judgment, albeit the revision is for the purpose of making such a change . All
this is most significant, since in the statutory grant of so wide a power as tha t
contended for we should expect, by all the analogies of grants of appellat e
power, to find something more than authority " to look over," or " to examine . "
Such brief survey of the field of statutes conferring appellate power on th e
various tribunals of the several States and of the United States as I have
been able to make in the limited time I have had to prepare this paper, fail s
to disclose a single instance in which the power to modify or reverse the judg-
ment of inferior courts is deduced from the words " review " or "revise,"
without the addition of apt words specifically conferring the power to revers e
or modify .
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Gen. Ansell's brief purports to find one such statute, which he describes a s
analogous with section 1199, Revised Statutes, granting the power to modify
or reverse by the use of the single word revise . Gen. Ansell says, in part :

" I find the word used in another Federal statute in quite an analogou s
way. Section 24 of the act of July 1, 1898, chapter 541, 30 Statutes at Large ,
553 (bankruptcy law), provides in part as follows :

"' The several circuit courts of appeal shall have jurisdiction in equity ,
either interlocutory or final, to superintend and revise in matters of law th e
proceedings of the several inferior courts of bankruptcy within that jurisdic-
tion .' "

Gen . Ansell's brief then proceeds to cite a case interpreting the bankruptcy
statute (In re Cole, 163, Fed ., 180, 181, C . C. A., 1st Circuit), which he de=
scribes as " a case typical of all," in which the court says :

" On a petition to revise like that before us we are not restricted as we -
would be on a writ of error, our outlook is much broadened, and we are author-
ized to search the opinions filed in the district court, although not a par t
of the record in the strict sense of the word, for the purpose of ascertainin g
at large what were in fact the issues which that court considered . "

And from this quotation it is inferred that the court was finding in the word .
" revise " a broader power to " modify or reverse " the procedure of the lower
court . This legislative precedent, as judicially applied, would, if it were properl y
and accurately set forth in the brief, he most persuasive, and for this reason I
have had recourse to the statute itself. I find that the quotation of the bank-
ruptcy act of July 1, 1898, in the brief is incomplete, being a quotation of only a
portion of the section conferring appellate jurisdiction on the Supreme Cour t
and the circuit courts of appeal and the supreme courts of the Territories . The
portion quoted is from the latter part of the section, the earlier part of the sectio n
having conferred general appellate jurisdiction ; the words quoted by Gen. An-
sell, " shall have jurisdiction in equity, either interlocutory or final, to superin-
tend and revise in matters of law," follow that part of the section which confer s
general appellate jurisdiction . In order that you may be fully advised in the
premises, I quote the entire section :

" SEc . 24 . Jurisdiction of appellate courts.—(a) The Supreme Court of the
United States, the Circuit Court of Appeals of the United States, and the suprem e
courts of the Territories, in vacation in chambers and during their respectiv e
terms, as now or as they may be hereafter held, are hereby invested with appel-
late jurisdiction of controversies arising in bankruptcy proceedings from th e
courts of bankruptcy from which they have appellate jurisdiction in other cases .
The Supreme Court of the United States shall exercise a like jurisdiction fro m
courts of bankruptcy not within any organized circuit of the United States an d
from the Supreme Court of the District of Columbia .

"(b) The several circuit courts of appeal shall have jurisdiction in equity ,
either interlocutory or final, to superintend and revise in matter of law the pro-
ceedings of the several courts of bankruptcy within their jurisdiction . Such
power shall be exercised on due notice and petition by any party aggrieved . "

The concluding paragraph, marked "(b)," quoted by Gen . Ansell, follows the
underscored language which invests the courts with appellate jurisdiction in ex -
press terms. There was no necessity for the court to deduce appellate power out
of that part of the section designated above "(b)," for it had this appellate powe r
by express grant . The discussion of the court in in re Cole should, I think, be so
understood .

I do not think this part of the reply would be complete without some reference
to the manner in which appellate jurisdiction has generally been conferred b y
statute, exemplified in the following :

(a) The act of February 9, 1893, establishing the court of appeals for the Dis-
trict of Columbia provides :

" SEC . 7. That any party aggrieved by any final order, judgment, or decree o f
the Supreme Court of the District of Columbia * * * may appeal therefro m
to the court of appeals * * * and * * * the court of appeals shall re -
view such order, judgment, or decree, and affirm, reverse, or modify the same a s
shall be just . "

(b) The judicial code of March 3 . 1911, provides for the exercise of appellat e
jurisdiction in the following sections :

" Src . 128 . The circuit court of appeals shall exercise appellate jurisdiction to
review by appeal or writ of error decision in the District courts, " etc .

132265—19—PT 7—1.0
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" SEC . 130. The circuit courts of appeals shall have the appellate jurisdictio n
conferred upon them by the act entitled `An act to establish a uniform syste m
of bankruptcy, etc. '

" SEC . 237 . A final judgment or decree in any suit in the highest court of a
State in which a decision could be had, where is drawn in question, etc ., may be
reexamined and reversed or affirmed in the Supreme Court upon a writ of error .

" SEC . 250 . Any final judgment or decree of the Court of Appeals of the Dis-
trict of Columbia may be reexamined and affirmed, reversed, or modified by th e
Supreme Court of the United States, upon writ of error or appeal, in the fol-
lowing cases : * * *

" SEC. 252 . The Supreme Court of the United States is hereby invested with
appellate jurisdiction of controversies arising in bankruptcy, etc. "

In the light of what has been said, I think it will be perfectly apparent to you
that the court, in In re Cole, was in no sense discussing its power to give effec t
to its conclusion upon revision . It was discussing only the scope of the matter s
that could be inquired into upon the petition, and found the definition of tha t
scope in the words " revise in matters of law the proceedings of the several in-
ferior courts of bankruptcy." It becomes, therefore, quite impossible to follo w
the brief we are here reviewing in its assertion that

"The language of that statute (bankruptcy act) is thevery language of thi s
(sec. 1199, R . S.), except that the revision there is expressly limited to matter s
of law . "

There is not even a shadow of . analogy between the words of the Federa l
bankruptcy act investing the circuit courts with specific appellate jurisdictio n
and the words of section 1199, Revised Statutes, relied upon to invest the Judg e
Advocate General with appellate jurisdiction.

But I can not conclude this part of the brief without inviting your attentio n
to the definitions which are quoted from Words and Phrases, volume 7 . It
seems to me that not a single one of the definitions quoted in the brief was ad-
dressed to grants of appellate power to courts, but that all are addressed to
grants of legislative power to revise statutes, or to the scope of the authority
granted to special commissions to revise codes, where it goes without sayin g
the power to revise confers no power whatever to give effect to the revision .
There was, however, one definition of the word " revise " on that cited page of
Words and Phrases that does go to the meaning of a grant of power carried to a
court by the word " revise " ; but I do not find that this definition is in Gen.
Ansell's brief. It is as follows :

" Revision, as used in a statute authorizing the entering of an appeal, after
the expiration of the time limited for such appeal, when the court is satisfie d
that justice required a revision of the decree appealed from, does not mea n
reversal or modification, but simply review, reexamination, or looking at again . "

I may add, in closing this part of my memorandum, that a rather complet e
survey of statutes vesting appellate power in tribunals, administrative as wel l
as judicial, fails to disclose a single case where the power to modify and revers e
is left to he deduced from such an inapt and single word as the word " revise,"
without the addition of appellate power granted in specific and unequivoca l
terms-

2 . HISTORY OF THE LEGISLATION .

Gen . Ansell's brief asserts that " the history of the legislation, the early exe-
cution given it, its historical place in the body of the law of which it is a
part, all clearly show that this must be the meaning assigned to the wor d
' revise' in the present instance. "

It is said that Congress established the Bureau of Military Justice in the
light of the necessities of the Civil War, and expressly invested its head, th e
Judge Advocate General of the Army, with this revisory power. Gen . Ansell' s
reference here is to the original statute, the act of July 17, 1862 (12 Stats. ,
598), in which it was provided that :

" The President shall appoint, by and with the advice and consent of th e
Senate, a Judge Advocate General, with rank, pay, and emoluments of a
colonel of Cavalry, to whose office shall be returned, for revision, the records
and proceedings of all courts-martial and military commissions, and where a
record shall lie kept of all proceedings had thereupon . "

The same words were carried forward in the act of June 20, 1864, and n o
further grant of power is found in the later statute . In the act of July 28 ,
1866 (14 Stats ., 324), the granting word is still "revise," the only change bein g
the omission of the words found in the earlier statutes, " a record shall be
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kept of all proceedings had thereupon " ; and so the same words were carried
forward in section 1199, Revised Statutes, where they remain to base th e
ground of this contention .
' I find nothing in the legislative development that is even worthy of re -
mark in this connection . The word revise (or revision) is the only granting
word now as it was in the beginning . There is precisely the same power, n o
greater and no less . If history is to be invoked, therefore, we must look t o
the administrative and not to the legislative history of the statute . And this
brings us to-

3 . ADMINISTRATIVE HISTORY OF THE DEPARTMENTAL PRACTICE .

This administrative history has been appealed to in Gen . Ansell's brief to
the extent that it is asserted that " the records of this office indicate tha t
Judge Holt, the Judge Advocate General of the Army during the Civil Wa r
period, did revise proceedings in the sense here indicated . "

Judge Advocate Gen. Holt was Secretary of War before he was Judg e
Advocate General. His position at the bar of the United States was an
enviable one. If this statement of his construction of the law is accurate i t
would be most persuasive upon me, as I think it would be upon you . Gen .
Ansell, however, cites no instance from the records of the Judge Advocat e
General's office where Judge Holt has indicated such a view, and such exami-
nation of the records of Judge Holt's action upon courts-martial proceeding s
during the Civil War period as I have been able to make does not disclose
a single instance of the kind mentioned . Candor compels me to state
that in the limited time that I have had to prepare this memorandum n o
systematic search of the hundreds of records bearing the stamp of Judg e
Holt's action could be made, and therefore the positive assertion that ther e
exists no single instance of this kind would not be warranted . However, ther e
was revealed from these old and interesting books very significant circum-
stances most emphatically indicating that Judge Holt never contended for nor
exercised the power that Gen . Ansell says was vested in him by the statute,
exemplified in the following reference to Judge Holt's opinions :

(a) I find on page 269 of Volume II of the Records of the Bureau of Militar y
Justice (Dec . 16, 1864) over Judge Holt's own signature a short review of the
case of Pvt . Hiram Greenland, who was tried by a court-martial convened b y
Gen . Howe . The record failed to show the date of the trial or whether ther e
was present a quorum of the court. If Judge Holt had been exercising a n
indigenous power, such as it is contended the could exercise, he would hav e
taken the action attempted to be taken in the instant case that raises the
present contention, and would have reversed the judgment . Instead of doin g
so, his indorsement " To the President" reads :

" There are fatal irregularities invalidating the whole proceedings an d
rendering the sentence inoperative, and it is recommended that it be so de-
clared by the President. "

(b) Again, I find Judge Holt writing to Col. W. N. Dunn, Assistant Judge
Advocate General . under the caption, " Bureau of Military Justice, " and under
(late December 27, 1864, in reference to the case of James Scott, corporal,
Ninth Michigan Cavalry, in which the record was fatally irregular in that the
arraignment of the prisoner and the reception of his plea had been accomplishe d
prior to the administration of the oath to the court . Instead of reversing the
judgment, as he of course would have done had he deemed that the power wa s
in him to do so . he writes as follows :

" In similar cases returned from this office, to the officer charged with th e
duty of revision or executing of the sentence, it has been found advisable t o
direct his attention to the fact that a proper course to pursue with irregularities
of proceedings which can not be corrected, rendering the sentence inoperative ,
is to revoke the order of execution and, if the parties are not liable to be sub-
jected to another trial, to release them." '

(c) In the case of W. H. Shipman, in which the charge had been draw n
under the general article of war for an offense clearly cognizable under a
specific article, Judge Holt expressed the opinion that such an irregularity
rendered the sentence void, but instead of reversing the judgment or attempt-
ing to give inherent effect to his own opinion, he addressed the Secretary o f
War . under date December 22, 1864, in part as follows :

" If this opinion is concurred in, the pleadings in the case must be held t o
be fatally defective and the sentence inoperative . "
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In no single case of perhaps 100 consecutive cases examined by me ha s
there been found an instance in which Judge Holt ever attempted to revers e
the judgment of a court-martial, Other cases similar to those quoted fro m
were found in abundance.

Gen . Ansell's brief a serts that the power contended for was utilized durin g
the Civil War period and beyond the Civil War period until the early eighties ,
when it was abandoned without apparent cause, argument, or reason . A
rather hasty examination of the records from 1864 to 1882 fails to disclose a
single instance of the exercise of such power . I : hall not prolong this brief
by citing the cases that I have examined . They cover the administration of
Judge Advocate General Dunn and Judge Advocate General Swaim.

4 . RULINGS OF CIVIL COURTS .

This brings us to the culmination of the whole argument in a refutation o f
the statement in the brief that, " Nor has the power here contended for bee n
questioned by the civil courts or other civil authority . " This . tatement evinces
a failure to make a thorough search of the records and precedents. In his
Military Law and Precedents, the leading work on the subject, Winthrop, fo r
many years in the office of the Judge Advocate General, and for a time Acting
Judge Advocate General during the incumbency of Judge Holt in the Civi l
War period, and hence familiar with any course of procedure followed b y
him, says :

" The accused always has an appeal from the conviction and sentence b y
court-martial to the President (or Secretary of War), but, in entertaining an d
determining such appeal, he is assisted and advised by the Judge Advocat e
General of the Army . Thus, as the tribunal is an executive agency, the appeal
therefrom is to a superior executive authority . "

And a footnote on page 51 adds th It
" The Judge Advocate General, under the authority vested in him by sectio n

1199, Revised Statutes, to receive, revise, etc ., the . proceedings of courts-martia l
has, of course, no power to reverse a finding and sentence, was held in Mason' s
case, United States Circuit Court, Northern District of New York, October,
1882. "

Mason's case still stands as the undisturbed pronouncement of the Federa l
courts upon the precise point at is ue . Mason, a sergeant, had been con-
victed by a general court-martial of discharging his musket with intent to kill
Charles J. Guiteau, the assassin of President Garfield . The findings and sen-
tence were approved by Maj . Gen. Hancock, the reviewing authority, and th e
Secretary of War designated a', the place of confinement the Albany County
Penitentiary . In his review of the case the Judge Advocate General came t o
the conclusion that the court was without jurisdiction and that the sentenc e
was therefore void. It is important to note that in communicating this con-
clusion to the Secretary of War, the Judge Advocate General did not (as it i s
here contended that he had the power to do) reverse the decision of the court ,
but he recommended that the Secretary of War : hould revoke the order fo r
execution of the sentence.

In this case, however, the Secretary of War declined so to do and appar-
ently adhered to the opinion that the court was not without jurisdiction an d
the sentence was valid—an opinion that was substantiated by the decision o f
the United States Supreme Court on a writ of habeas corpus addre sed to the
jurisdiction of the court. The prisoner, it seems, was not at the end of hi s
resources . After being delivered to the warden of the penitentiary he sue d
out a new writ of habeas corpus based on other ground .% His contention was
precisely the contention made in Gen. Ansell's brief ; that is, that the Judge
Advocate General is vested with an appellate power and that his decision
against the validity of the proceedings of a court-martial has the effect o f
reversing the judgment .

His petition alleged among other things :
" Fifth . That the Judge Advocate General of the Army recently reviewe d

the evidence adduced on the trial before said court-martial, and on or abou t
August 28, 1882, transmitted to the Secretary of War his report on the said
proceedings, in which he renders an opinion reversing the findings and sentenc e
of said court on the grounds :

" 1. No jurisdiction in a court-martial .
" 2. Employment of the prisoner illegal .
" 3. No evidence of guilt, but, on the contrary, proof of innocence.
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" Sixth . That under section 1199, Revised Statutes, it is the fluty of the
Judge Advocate General to ` receive, revise, and cause to be recorded the pro -
ceedings of all courts-martial ; and that it was the intention of Congress thereb y
to invest in the Judge Advocate General an appellate judicial authority ove r
courts-martial, and that the Judge Advocate General has the judicial power ,
under the law, to review, revise, or reverse or affirm the findings and sentence s
of all courts-martial, and that his decision is the ultimate judicial judgment i n
all such cases . '

" That by the judgment and decision of the Judge Advocate General, ren-
dered as aforesaid, reversing the findings of said court-martial the furthe r
imprisonment of the petitioner is unlawful and wrongful.

" Further, that his conviction and sentence, and the orders carrying th e
same into execution, are, each and all, annulled and made to stand for naugh t
by the said judicial judgment and decision of the Judge Advocate General
reversing the findings and sentence of said court-martial . "

In addressing itself to the contention thus made, the opinion of the cour t
proceeds as follows :

" The second ground of the application is not tenable, because the alleged
reversal by the Judge Advocate General of the findings of the court-martial
is not a reversal at all and does not purport to be . It is merely an advisor y
report to the Secretary of War, giving the opinion of the Judge Advocate General
upon the merits of the trial and sentence. We Might rest our decision here, bu t
as it has been strenuously contended by the counsel for the petitioner tha t
Congress has conferred authority upon the Judge Advocate General to reverse
the proceedings of courts-martial, it is proper that we should express our dis-
sent from such a conclusion. It is urged that because the statute makes it th e
duty of that officer to ` receive, revise, and cause to be recorded the proceed-
ings of all courts-martial, ' that the power to reverse is to be implied . It is
not reasonable to suppose that the exercise of such an important power woul d
be conferred in vague and doubtful terms, or that it lurks behind the word
` revise.' Applying the rule ` noscitur a sociis,' the word ` revise ' is to b e
read in connection with the words that precede and follow it, and thus rea d
the duty it imposes is analogous to the duty of receiving and recording th e
proceedings. Had it been intended by the statute to introduce such a marked
innovation into the preexisting functions of the officer, and to convert a staf f
officer or the head of a bureau into a judicial officer having the ultimate de-
cision in all cases of military. offenses, the power to affirm, reverse, or modif y
the proceedings of courts-martial would have been lodged in plain and explici t
language. The language employed is more appropriate to indicate the discharge
of clerical duties .

" It is not intended to intimate that it is not the province and the duty o f
the Judge Advocate General to revise the proceedings of courts-martial so fa r
as may be necessary to rectify errors of form, and to point out errors of sub -
stance which, in his judgment, should be corrected by the proper authorities ,
nor is it doubted that as to all such topics as are within the purview of hi s
official scrutiny, his opinion is entitled to that respectful consideration which i s
due to the dignity and importance of the position which he holds .

" The rule is discharged and the application for a writ of habeas corpus i s
denied . "

I think this memorandum might well close here and with the statement tha t
both civil and military opinion sustain the view that the appellate power in th e
Judge Advocate General contended for in Gen . Ansell's brief does not, in fact ,
exist . However, I have noted a further statement which constitutes part 5 o f
this memorandum, to wit :

5 . THE APPELLATE POWER OF THE JUDGE ADVOCATE GENERAL 02 THE BRITISH ARMY.

The jurisdiction of the judge advocate general of the British Army in such
matters is so obscurely stated in the books which I have examined that I a m
not entirely clear that I understand his precise relation to the administratio n
of military justice . It appears to be true from the authorities I have examined
that under the British system this official has the power to reverse and modif y
the proceedings of courts-martial, but that he does not find that power in any
specific statute, but rather in his relations as a member of the ministry of the
British Government . Such authority as he exercises in this regard seems t o
be not a grant of executive authority town administrative official, but to arise ou t
of an executive power of the Sovereign himself, delegated in this instance to a
member of the ministry.
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You are aware, of course, of the power you have by statute law to grant upo n
proper application an honorable restoration to duty to each of the men con-
victed of mutiny, and I shall shortly prepare an order of this kind and place i tbefore you . I shall continue my study of the general subject to see whethe r
this power of appellate review can not be found in the President himself a s
the constitutional Commander in Chief ; so that instead of issuing a simpl e
order of restoration, you may by direction of the President modify or disap-
prove the findings and sentence . It will take some little time to do this . The
essentials of the proposition one would have to maintain are that the court-
martial jurisdiction is, and always has been, an attribute of command ; tha t
the President would have had this power in the absence of any statute law,
and that such recognition as has been given to subordinate members of th e
military hierarchy in the matter of convening courts-martial and reviewin g
their proceedings has in no way divested him (the President) of the revisor y
power which is clearly his in the absence of statutory provision . Immediat e
relief, however, should not await the completion of a study of this kind, or th e
concurrence of the Attorney General, which, I think, you would wish in view o f
the consideration his office has heretofore given the general subject .

E . H . CROWDER ,
Judge Advocate General.

NOVEMBER 27, 1917 .
As a convenient mode of doing justice exists in the instant cases I shall b e

glad to act in reliance upon a usual power and leave this larger question
for future consideration, informed by the further study which the Judge
Advocate General is giving it. Ordinarily, however, the extraction of new an d
large grants of power by reinterpreting familiar statutes with settled practical
construction is unwise. A frank appeal to the legislature for added power is
wiser.

BAKER .

EXHIBIT 35 .
DECEMBER 6, 1917 .

Memorandum fol• the Secretary of War .
1. In a memorandum submitted to you under date of November 27, on the

general subject of the revisory power of the Judge Advocate General unde r
the authority of section 1199 Revised Statutes, I concluded as follows :

" I shall continue my studies of the general subject to see whether thi s
power of appellate review can not be found in the President himself, as th e
constitutional Commander in Chief ; so that, instead of issuing. a simple order
of restoration, you may, by direction of the President, modify or disprove th e
findings and sentence . It will take some little time to do this . The essentials
of the proposition one would have to maintain are, that the court-martial juris-
diction is, and always has been, an attribute of command ; that the President
would have had this power in the absence of any statute law, and that suc h
recognition as has been given subordinate members of the military hierarch y
In the matter of convening courts-martial and reviewing their proceedings, ha s
In no way divested him (the President) of the revisory power which is clearl y
his in the absence of statutory provision . "

2. In passing upon that memorandum you indicated it as your opinion tha t
it would be unwise at the present time to attempt to deduce too wide an author-
ity from the provisions of section 1199 Revised Statutes, since the power in
the broad extent which has now been proposed to assert it has never been used .
You suggested, moreover, that in your opinion it would be better at this tim e
to frankly ask for such new legislation as may be found necessary to vest in
the President such revisory powers as are necessary in order to assure th e
correct and orderly administration of military justice . As a result of the
special study I have made of this matter, I have reached the firm conclusio n
that no additional legislation is necessary, but that an ample grant of statu-
tory power already exists for the immediate establishment of a system of
military procedure, the practical results of which will be to obviate the ob .,
jections which have heretofore been made to the errors and injustice whic h
sometimes results from regarding the duly approved sentence of a court-mar -
tial as beyond the corrective power of any authority so long as the court acted
with jurisdiction of the person and subject matter tried, and- did not violat e
any statutory rules prescribed to govern its procedure.
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3. Under the views which I' now entertain it is unnecessary to study th e
entire military system for the purpose of deducing in the President, as Com-
mander in Chief, the power of appellate review, since, as has been indicated ,
it will be shown that this power has been conferred by statutory grant and it
will be necessary only, in so far as concerns the President, to recognize an d
distinguish the place in the military hierarchy which he occupies by reason o f
the fact that he is the Commander in Chief .

It will be noted as a significant fact that until 1830 the President was no t
specifically vested by the Articles of War with power to convene general courts -
martial . As a matter of fact, however, this power has frequently been exer-
cised by the various Presidents in important cases, upon the principle tha t
although the Constitution has vested in Congress the power to legislate for the
regulaions and government of the Army, this provision. can not rightly be
regarded as per se militating against the exercise of an authority properly
inhering in a function devolved by the same instrument upon the Executive ,
and which has been atached to that function by the previously existing la w
and by usage. Washington, for instance, as Commander in Chief, prior to th e
adoption of the Constitution, frequently convened general courts-martial, al-
though his authority to do so was rested upon no express grant, but was ap-
parently derived mainly by implication from the terms of his commission b y
which he was vested with " full power and authority to act as he should se e
fit for the good and welfare of the service," and enjoined to cause " strict dis-
cipline and order to be observed in the Army ." The precedent thus establishe d
has been followed from time to time by them in peace and war down to th e
present, and some of the most important military cases, such as those of Brig .
Gen . Hull, Maj . Gens. Wilkinson and Gaines, Gens . Talcott and Twiggs, and
Brig. Gens. Hammond, Gordon, and Paine, were all convened by Presidents wh o
ordered courts-martial by virtue of their power as Commanders in Chief an d
not by reason of any express statutory grant .

The power of the President in this matter was made the subject of a specia l
Investigation by the Senate Judiciary Committee in 1885, and that committe e
in Senate Report No. 1337, Forty-eighth Congress, second session, after review-
ing the history of this power, made the following observation :

" In this state of the history of legislation and practice, and in consideratio n
of the nature of the office of Commander in Chief of the Armies of the Unite d
States, the committee is of the opinion that the acts of Congress which hav e
authorized the constitution of general courts-martial by an officer command-
ing an army, deparment, etc., are, instead of being restrictive of the power
of the Commander in Chief, separate acts of legislation, and merely provide fo r
the constitution of general courts-martial by officers subordinate to the Com-
mander in Chief, and who, without such legislation, would not possess tha t
power, and that they do not in any manner control or restrain the Commander
in Chief of the Army from exercising the power which the committee think, i n
the absence of legislation expressly prohibitive, resides in him from the ver y
nature of his office, and which, as has been stated, has always been exercised . "

In the celebrated case of Swaim (formerly Judge Advocate General) versus
the United States, Twenty-eighth Court of Claims, 173, it was contended tha t
the President had no power to function in court-martial proceedings excep t
as that power was especially conferred upon him by statute . The court which
tried Gen. Swaim was ordered by the President, and in an effort to avoid it s
judgment, the plaintiff deemed it necessary to assert a lack of authority in hi m
to appoint a general court-martial under the circumstances of that case . The
matter was very ably considered in an opinion written by Judge Nott, from
which the following extracts are taken :

" It seems evidence, then, to the court that as courts-martial are expressl y
authorized by law, and the authority to convene them is expressly granted t o
military officers, this power is necessarily vested in the President by statute,
though it may not be inherent in his office . A military officer can not be in -
vested with greater authority by Congress than the Commander in Chief and
a power of command devolved by statute on an officer of the Army or Navy
is necessarily shared by the President. The power to command depends upon
discipline, and disclipine depends upon the power to punish ; and the power t o
punish can only be exercised in time of peace through the medium of a . military
tribunal . If the President has no authority in matters pertaining to military
tribunals unless it be `expressly' granted by Congress, then Congress, by the
simple expedient of exclusively granting the authority to appoint courts-
martial and approve sentence to a few officers of the Army and tacitly ignor-
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ing the President, and practically defeat the express declaration of the Con-
stitution and strip the office of Commander in Chief of all real power of com-
mand:" * * *. (P. 221. )

" There can be no standing Army without statutory authority. Congress
may place the command of a regiment in a colonel, a lieutenant colonel, a
major, or any other officer ; but when Congress so enact they, without word s
to that effect, likewise place the command in the Commander in Chief. His
name is to be understood as written in every statute which confers upon a
military office military authority." (P. 224. )

This case was carried on appeal to the Supreme Court of the United State s
and the doctrines announced by Judge Nott were confirmed . The court con-
sidered and discussed many points that had been raised in the court below ,
but at the close of its opinion made the following statement :

" We have felt constrained to, at least briefly, consider the several proposi-
tions urged upon us with so much zeal and ability on behalf of the appellant ,
though we might well have contented ourselves with a reference to the abl e
and elaborate opinion of the Court of Claims delivered by Justice Nott ." (165
U. S ., p . 566. )

It may then be taken as established law that the President as Commande r
in Chief exercises every statutory power conferred upon any subordinate com-
mander, and indeed it will be seen on closer analysis that his power is more
far-reaching and important than was indicated in the able .opinion of Judge
Nott, to which I have just referred . The eighth article of war as it now
exists reads in part as follows :

" The President of the United States, the commanding officer of a territoria l
division or department, the Superintendent of the Military Academy, the com-
manding officer of an Army, an Army Corps, a division, or a separate brigade ,
and, when empowered by the President, the commanding officer of any distric t
or of any force or body of troops, may appoint general courts-martial ." * * *

This is the first time in the development of the Articles of War in which th e
President has been specially designated by the statute as one having authorit y
to convene a general court-martial . As shown, however, by the statement of
the Judge Advocate General before the House Military Committee at the tim e
the present article was under consideration, the inclusion of the Commander hi
Chief as one having this authority was made only because the authority had
been denied in the Swaim case, referred to above, although reference was mad e
to the fact that the Supreme Court had decided that this authority was "in-
herent in the President as Commander in Chief, and that he could always con-
vene a court-martial when necessary ." .

The command exercised by the President is all inclusive . it relates both to
territorial and to tactical commands, while that of the other officers designate d
in the eighth article of war is in some eases territorial and in others tactical .
In any case, however, the power to convene a court-martial is, strictly speaking ,
an attribute of " command " and not of rank or office . In our system as wel l
as in the British, the prototype of our own, courts-martial have always bee n
considered as " instrumentalities of the executive power ." Winthrop, our best-
known writer on military law, after so designating them, remarks that they ar e
" provided by Congress for the President, as Commander in Chief, to aid hi m
In properly commanding the Army and Navy and enforcing discipline therein ,
and utilized under his orders or those of his authorized military representa -
tives" (vol . 1, p. 53), and he cites from Clode (2 M. F., 361), as follows :

" It must never be lost sight of that the only legitimate object of militar y
tribunals is to aid the Crown to maintain the discipline and government of th e
army ."

	

-
It can not be too forcibly emphasized that the eighth article of war, which

designates the officers who may convene general courts-martial, does not o f
itself bring a single court-martial into existence or place a single officer design
hated therein, other than the President (unless it be the Superintendent of th e
Military Academy), in position where he may convene the court-martial . The
President's power of command is derived from the Constitution, and, by virtu e
of the fact that he is the Commander in Chief, he has full authority, at all
times and wherever the forces of the United States may be serving, either t o
convene courts-martial himself or by appropriate orders, creating " command "
for subordinate officers, to place those who are made eligible under the eighth
article of war in position to exercise the authority conferred upon them b y
statute . Before a commanding officer of a Territorial department can conven e
a court-martial a department must be created of which he is given command ;
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and before the commanding officer of a division or army or army corps or
separate brigade, or the commanding officer of any other forces or body o f
troops, when empowered by the President, can convene a court-martial, the
designated tactical or other command must be organized and the commandin g
officer in question be placed at its head . It follows, therefore, that both in
theory and in fact the exercise of military jurisdiction is vested in the Presi-
dent, who may under the authority of the statute regulate or control participa-
tion therein by the various officers authorized by the eighth article of war t o
convene courts-martial whenever the proper antecedent jurisdictional fact s
exist. It thus appears that the eighth article of war does not confer " com-
mand, " and hence its attribute, the power to convene courts-martial, upon a
single officer, with the exceptions noted above. In every case except that o f
the President, who derives his power of command from the Constitution, order s
creating or conferring command must issue from the President, or under hi s
authority, before these designated officers can be clothed with power to conven e
courts-martial. These orders may, in legal effect, therefore, be considered a
delegation of a part of the President's power to use these " executive instru-
mentalities " for the enforcement of discipline in the particular command over
which the officer is placed .

4 . This being the general situation and an outline of the military hierarchy
in so far as the enforcement of discipline is concerned, it is necessary now t o
inquire as to the particular limitations, if any, which exist upon the power o f
the President to participate in the proceedings of courts-martial which b y
proper orders conferring " command" he has authorized subordinate com-
manders to convene. As indicated in the brief prepared by Gen . Ansell on thi s
subject under date of November 10, 1917, the President, upon the advice of th e
Judge Advocate General, has always asserted and exercised the right to declar e
the proceedings of a court-martial convened by a subordinate commander voi d
for want of jurisdiction, although the power to correct procedural errors affect-
ing the substantial rights of the accused has been denied . In that brief th e
statement was made that no clear authority exists for the exercise of the on e
power and the nonexercise of the other, and it was indicated that in any event
some officer must sit in an appellate capacity to determine the existence or non -
existence of jurisdiction on the part of the court-martial . The position of the
department in this matter, I find on careful examination, has been determine d
under the advice of the Attorney General of the United States . As early as
1854 the then Attorney General—Mr . Cushing—laid down the following doc-
trine :

" The decision of the President of the United States, in cases of this sort ,
is that of the ultimate judge provided by the Constitution and laws. Like tha t
of any other court in the last resort of law, it is final as to the subject matter .
There is one, and but one, legal question which would be competent in this case
after the final decision of the President upon it : namely, that of nullity of the
proceedings, as being, for instance, coranr non judice, or for other causes, abso-
lutely void ab initio ." (See 6 Op. Att . Gen., 370-371) .

In the case just cited, the final decision was made by the President himself,
but in later cases the doctrine there announced was followed and extended to
cases in which the original confirmation had been by a commanding officer sub-
ordinate to the President. In the case of Capt . Howe, the court had been
ordered and its proceedings confirmed by a commanding general and a memorial
was later presented to the President, praying that Capt. Howe be restored " t o
his pay and emoluments, as captain of the Second Regiment of dragoons . "
The opinion of the Attorney General was requested upon the authority of th e
President to grant the relief prayed for in this case, and, among other things ,
it was held that

" The decision of the court-martial upon the case of Capt . Howe was within
its proper jurisdiction and rightful cognizance ; and even if the point had bee n
erroneously decided, it would have been an erroneous decision only, not a voi d
judgment . The error would have been subject to be reviewed and corrected
only by the commanding general . As the general in command affirmed th e
sentence, and it has been carried into execution, there is no longer any powe r
competent to review and reverse that sentence . "

This decision is dated June 3, 1854. (See 6, Op . Att . Gen., p . 514) .
In Ryan's case (10 Op. Att . Gen ., p. 66) Attorney General Bates, after discuss-

ing the rule that a case which had been finally acted upon could not be late r
reversed or set aside, remarked as follows :

" Nor is the rule confined to cases in which, by the Articles of War, the
sentence of the court is required to be approved by the President, for in Maj .
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Howe's case (6 Op ., 514), where the sentence was approved by the commanding
officer, as in the present case, Attorney General Cushing held that having bee n
approved and executed by the President, a succeeding President could not revise
it . He says (and here follows the quotation from Attorney General Cushing,
6 Op . Att . Gen ., 371, supra) . This opinion then proceeds :

" These authorities are certainly conclusive against your power to grant th e
prayer of the petitioner, unless indeed the record should show that from som e
cause the proceedings are absolutely null and void ; for, in Devlin's case
(6 Op ., 371), and in the case of Capt . Downing (7 Op., 98), Mr . Cushing sug-
gests that the only ground on which the President could interfere, would be ,
that of a nullity of proceedings, as being for instance, coram non judice, or ,
for other cause, absolutely void ab initio. "

This opinion was rendered in June, 1861, and it will' be noticed that it, like
preceding opinions in which it has been held that the President had no power
of revision, was decided prior to the passage of the act, the provisions o f
which are now embodied in section 1199, Revised Statutes . But even subse-
quent to the enactment of this statute, I find the doctrine first 'announced b y
Attorney General Cushing followed, and repeated it in the opinions of the
Attorney General, in 'which no reference is made, however, to the revisor y
power conferred by section 1199 . Thus, in the case of Fitz John Porter ,
decided in March, 1882, I find Attorney General Brewster, after referring t o
the preceding opinion, holding as follows :

" These opinions of my predecessors and of the Supreme Court, and als o
the decisions last above mentioned, all go to establish this proposition : That
where the sentence of a legally constituted court-martial in a case within it s
jurisdiction has been approved by the reviewing authority and carried into
execution, it can not afterwards, under the present state of the law, be revise d
and set aside. The proceedings are then at an end, and the action thus had
upon the sentence is in contemplation of the law final * * * It follow s
from this view that the President can confer the applicant no relief throug h
a revision of the sentence in his case. That sentence involved immediate dis-
missal from the Army and disability to hold office thereafter . The dismissal
is an accomplished fact and so far the sentence is completely executed ."
* * * (See 17, Op. Att. Gen ., 303 . )

The opinion of the Attorney General was to the same effect in the case o f
Maj . Benjamin F . Runkle, decided in 1877 . (See 15 Op. Att . Gen ., p . 290. )

In an early case (decided in 1 Op., 234) the following doctrine was an-
nounced :

"By the Constitution, the President is made Commander in Chief of th e
Army and Navy of the United States . But, in a Government limited like
ours, it would not be safe to draw from this provision inferential powers by
a forced analogy to other governments differently constituted . Let us draw
from it, therefore, no other inference than that, under the Constitution the
President is the National and proper depository of the final appellate power,
in all judicial matters touching the police of the Army ; but let us not clai m
this power for him, unless it has been communicated to him by some specific
grant from Congress, the fountain of all law under the Constitution . "

THE POWER OF THE PRESIDENT UNDER EXISTING LAW .

5. Having thus surveyed the situation with reference to the place and powe r
of the President in the military hierarchy, I now proceed to show that unde r
existing law the President has ample authority, through the office ' of the Judg e
Advocate General, to make any revision of the proceedings of courts-martia l
which may be necessary to accomplish the correct and orderly administratio n
of justice .

The thirty-eighth article of war reads :
"The President may prescribe rules .—The President may by regulations ,

which he may modify from time to time, prescribe the procedure, includin g
modes of proof, in cases before courts-martial, courts of inquiry, military com-
missions . and other military tribunals : Provided, That nothing contrary to or
inconsistent with these articles shall be so prescribed : Provided further, That
all rules made in pursuance with this article shall be laid before the Congress
annually ."

This article was introduced into the revision contained in the act of Augus t
29, 1916 (39 Stat ., 650-670) . It was the subject of some discussion before the
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Committee on Military Affairs of the Senate, from which the following i s
quoted :

" Gen . CROWDER . I come now to two articles which I think will claim the spe-
cial attention of the committee . They are new . Article 38 deals with rules to b e
prescribed by the President regulating the mode of proof and the procedure of
courts-martial . I have followed section 862 of the Revised Statutes in draftin g
that article, which provides that ' the mode of proof in cases of equity, of ad-
miralty and maritime jurisdiction shall be according to rules now or hereafter
prescribed by the Supreme Court except as herein specially provided .' The
President is our supreme court in trials by courts-martial, and I have under -
taken to paraphrase that and give him the corresponding power in respect t o
courts-martial . "

The discussion which followed indicated clearly that the purpose of articl e
38 was to confer upon the President of the United States the same broad powe r
with respect to making rules of procedure for cases tried by courts-martial as i s
possessed and exercised by the Supreme Court of the United States in cases o f
equity and admiralty .

Rules of procedure may be described as those rules which direct and contro l
the conduct of a case from its beginning until its termination, including the
review, satisfaction, or enforcement of any judgment rendered. The following
is quoted from Clark's Criminal Procedure, pages 1 and 2 :

" Criminal procedure is a method fixed by law for the apprehension and prose-
cution of .a person who is supposed to have committed a crime, and for his pun-
ishment if convicted . * * * It is that division of legal things under which
are regulated steps by which a legal right is vindicated or a wrong punished.
The term ' criminal" procedure' includes pleading, evidence, and practice .
* * * The term ' practice' is usually employed as excluding both pleading an d
evidence, and the designating of all the incidental acts and steps in the cours e
of bringing matters pleaded to trial and proof, and procuring and enforcin g
judgments on them. As applied to criminal procedure, the term includes th e
rules which direct the course of procedure by which the accused is brought before
the court, the conduct of the court, and the proceedings after trial . "

Mr . Bishop defines procedure thus (1 Bishop Cr . Pro ., sec. 1) :•
" In the nature of things there is a difference between a right and the mean s

by which it is enforced ; an obligation and the legal steps by which the delinquent
is made to atone for its violation ; the law defining the crime and the course of
the court in punishing it . Out of this distinction grows the law of judicial pro-
cedure . It is that division of legal things under which are regulated the step s
by which a legal right is vindicated or a wrong punished . "

The following definition is quoted from Bouviers Law Dictionary, page 2729,
third revision :

" The methods of conducting litigation and judicial proceedings.—' Practice,'
like ' Procedure, ' which is used in the judicature acts, denotes the mode of
proceeding by which a legal act is enforced, as distinguished from the la w
which gives or defines the right, and which by means of the proceeding the
court is administered ; the machinery as distinguished from its product ."

The Supreme Court of the United States in Kring v. Missouri (107 U. S. ,
231) state :

" The word 'procedure' as a law term is not well understood, and is no t
found at all in Bouviers Law Dictionary, the best work of the kind in thi s
country . Fortunately a distinguished writer on criminal law in America ha s
adopted it as the title to a work of two volumes, Bishop on Criminal Procedure .
In his first chapter he undertakes to define what is meant by procedure . He
says (sec. 2) : ' The term " procedure" is so broad in its significance that it i s
seldom used in our books as a term of art . It includes in its meaning whateve r
is embraced by the three technical terms pleading, evidence, and practice .'
In defining practice in this sense he says, ' The word means those legal rule s
which direct the course of proceeding to bring parties into the court, and i n
the course of the court after they are brought in .' An evidence, he says, a s
part of the procedure 'signifies those rules of law whereby we determine what
evidence is to be admitted and what rejected in each case and what is th e
weight to be given to the testimony admitted ..'"

It may he interesting to note that the revision of Bouviers Law Dictionary ,
following this opinion, adopted the definition of procedure contained in Bishop' s
Criminal Procedure, and in the foregoing excerpt from the Supreme Court . In
Thirty-second Cyclopedia, page 405, procedure is stated to he

"A general term, including pleading, process, evidence, and practice—in fact ,
every step that may be taken from the beginning to the end of a case ." All
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law writers, speaking of the question, agree that procedure is a much broade r
term than practice and includes the latter . In Thirty-first Cyclopedia, page 1153.
practice is stated to be " the mode of proceedings by means of which a lega l
right is enforced ; that which regulates the formal steps in an action or othe r
judicial proceeding ; the course of procedure in courts ; the form, manner, and
order in which proceedings have been and are accustomed to be had ; the
form, manner, and order of conducting and carrying on suits or prosecution s
in the courts through their various stages, etc ."

See also State v . Caruthers, 98 Pacific, 478 (Okla.) ; Downs v . Board of Count y
Commissioners, 124 Pacific, 383 (Colo .) ; Morris v . City of Newark, 62 Atlantic ,
1005–1006 (N . J .) ; Clark v. Baxter, 108 Northwestern, 838 (Minn .) .

Attention has been called to the fact, in the discussion of the thirty-eight h
article of war before the Senate Military Committee, the powers sought to b e
conferred on the President were likened to those exercised by the Suprem e
Court in prescribing rules of procedure for the courts of the United States i n
causes in equity and admiralty. The whole course of proceedings in suc h
causes is prescribed by rules promulgated by the Supreme Court . These rules
have all the force of law, and they control and direct the proceedings in th e
cause from its beginning up to and including the trial and thereafter .

The case of Bremena v . Card, 38 Federal, 144, illustrates the extent to whic h
such rules may go. Under the early admiralty rules a person might be im -
prisoned for debt on process issued in an admiralty cause. Later on the forty -
seventh rule abolished imprisonment for debt on admiralty process in all case s
where, by law of the State where the court is held . impri•omnent for debt ha s
been abolished in similar cases . Thus it will be seen that by a rule of pro-
cedure prescribed by the Supreme Court a person might be imprisoned for
debt in an admiralty cause. Prior to the decision referred to this modificatio n
of the rules had been accomplished and rule 2 promulgated, dealing in a measur e
with the same subject . The court said :

" It will be noted that these rules of practice are made by the Supreme Court
under the authority of the act of Congress 8th May, 1792 (1 Stat . L ., 276) ,
and that they have the force of law ; that rule 2 makes provisions for a warrant
of arrest of a person and is the authority for issuing such a warrant ; tha t
it deals with this subject only ; and that in so dealing with it it provides for an
attachment in the ease of the issuance of the warrant of arrest and the in -
ability to serve it because the defendant can not be found . In other words ,
the attachment calls for this predicate, the issuance of the warrant for arrest ,
and the failure to find the defendant . "

In Bailey v . Sundherg, 49 Federal, 583–585, decision by the circuit court of
appeals, second circuit, it was said :

" The Supreme Court, by authority of the laws of the United States, pre -
scribes and regulates the mode of procedure in suits in adndrality by promul-
gating rules therefor." (R. S . U. S ., sees . 913, 917. )

Admiralty rule 9 requires process in admiralty to he served not only by
arresting the property, but by giving notice by publication of the arrest, o f
the time assigned for the return of the process and the hearing of the cause .
Under this rule the notice is as indispensable as the order to confer jurisdic-
tion upon the court to adjudicate upon the right of those interested in the
property, and those who do not appear are not bound by the decree . (Cooley
Coast . Lin ., 403 .) The rule has the force of a law of Congress, and in effec t
declares that publication as well as seizure is as essential to constructive notic e
of the proceedings to all those who have the right to be heard .

It follows that the power of the President conferred by the thirty-eighth
article of war, considered in connection with the provisions of section 1199 ,
Revised Statutes, is broad enough to establish a system of revision and cor-
rection which would reach all errors affecting the substantial rights of military
defendants .

6 . Section 1199, Revised Statutes, reads :
" The Judge Advocate General shall receive, revise, and cause to be recorde d

the proceedings of all courts-martial, courts of inquiry, and military commis-
sions, and perform such other duties as have been performed heretofore by the
Judge Advocate General of the Army ."

This statute when enacted contemplated the revision of the proceedings o f
all courts-martial, courts of inquiry, and military commissions, and did in effec t
provide for a statutory appeal of all such cases . These provisions and the
articles of war relate to the same subject matter, and must be construe d
together. Article of war 33 requires each general court-martial to keep a sepa-
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rate record of its proceedings in the trial of each case, and such record shall
be authenticated by the signatures of the president had the judge advocate.

Article of war 34 requires each special court-martial and each summar y
court-martial to keep a record of its proceedings, which shall contain such mat -
ter and be authenticated in such manner as may be required by regulations
prescribed by the President. Article of war 35 provides that the judge advo-
cate of each general court-martial shall forward the original trial record to th e
appointing authority or his successor in command, and when the appointin g
authority or the officer commanding for the time being has acted upon th e
record it shall be transmitted to the Judge Advocate General of the Army ,
Article of war 36 provides that the record of each special court-martial or
summary court-martial_ shall be transmitted to such general headquarters a s
the President May designate by regulation, there to be filed in the office of the
Judge Advocate .

The evident legislative intent was to limit the automatic statutory appeal t o
general courts-martial trials . The mandate of article of war 35 that all record s
of the proceedings of general courts-martial, after being acted upon by the a p
pointing authority, shall be transmitted to the Judge Advocate General of th e
Army, is a complement to section 1199, Revised Statutes, and at the same time a
limitation upon the cases which, by force of the statute, go to the Judge Advo-
cate General for revision. General courts-martial or military courts of gen-
eral jurisdiction having power to try all claims of military offenses and t o
impose any degree of punishment up to and including death . Special and sum-
mary courts are limited in their jurisdiction as to persons, offenses, and th e
punishments that may be inflicted. In the main, they deal with minor of-
fenses and bear somewhat the same relation to the military judicial system
as justice courts and municipal courts bear to the civil system . With respect
to all cases tried by general court-martial, the right of revision is protecte d
by statute and can not be taken away or impaired by any regulation . As to
cases tried by special or summary courts the provisions of the Articles of Va l
so far modify section 1199 that these cases are no longer . autorimtically trans-
mitted to the Judge Advocate General for revision . The right of appeal is
not annexed to cases of minor consequence. This is in harmony with the
tendency in the States generally to limit the right of appeal on controversie s
in the civil courts, or rather to deny the right of appeal in respect to trivia l
cases, both civil and criminal . In most of the States it is provided that there
,shall be no right of appeal in civil cases where the judgment does not excee d
a specified amount, or in criminal cases where the fine does not exceed a cer-
tain amount, or the imprisonment is not more than a certain number of days—
with this exception generally recognized, that if the case involves the asser-
tion of some constitutional right, or the consideration of some tax statute, or
other question in which the public is concerned, jurisdiction may be taken
by the appellate court upon application . The argument by which this limita-
tion of the right to appeal is sustained is that society is interested in havin g
controversies settled and that it is better for the individual member of societ y
to occasionally suffer some slight injustice, resulting from a denial of the right
to appeal, than that society should be put to the expense, trouble, and con -
fusion which the animosities of a multitude of trivial cases would cause.
Now, in the present Articles of War the statutory right of appeal is limited t o
cases tried by general courts-martial. In this we see an analogy with th e
growing practice in the civil courts . The analogy may be carried further .
The President may make regulations designating the headquarters where rec-
ord of special and summary courts may be filed. Under the authority t o
make rules of procedure the President has authority to provide that any o r
all of these records of these courts shall be transmitted and filed with the Judg e
Advocate General, in which event they would fall within the revisory power s
conferred by section 1199, Revised Statutes . Thus provision may be made
by regulations to be established by the President to bring before the Judg e
Advocate General for revision such cases tried by a special or summary cour t
as the Commander in Chief should deem it expedient should be so revised ,
just as upon application the appellate court in the civil judicial structure ma y
hear such eases as the public interest requires it should hear, even from amon g
those cases concerning which the right of appeal is denied . Of course, as t o
cases tried before a general court-martial the statutory right of appeal re -
mains unimpaired, as the President has no authority to prescribe a rule o f
procedure in direct conflict with the statute.

It follows, I think, that existing legislation affords the means of establishin g
a complete and orderly system for the disposition of a trial by courts-martial
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from its beginning up to the final termination thereof, including suspension of
the execution of sentence until revision by the Judge Advocate General, and th e
final steps necessary to make effective the law as declared by the Judge Advo-
cate General . When a sentence of a court-martial has been approved by the
appointing authority, or the officer in command for the time being, it is ripe fo r
revision. The Articles of War do not provide for the suspension of the execu-
tion of sentences pending revision, and a revision which resulted in the setting
aside of a sentence would be more or less ineffective in any ease where th e
sentence had been wholly executed before revision . The question is, May the
President, under the authority of the thirty-eighth article of war, establish a
rule of procedure that would suspend the execution of a sentence of general
court-martial until the case had been revised and action taken upon such re =
vision, affirming or setting aside the sentence? There is no prohibition in the
Articles of War against such rule, although it may be argued that article 46, b y
implication, denies to the President the power to make such rule . This article
reads :

" No sentence of a court-martial shall be carried into execution until the sam e
shall have been approved by the officer appointing the court, or by the office r
commanding for the time being . "

The utmost effect of this article is to negative the power to carry any sen-
tence into effect until approved by the appointing authority . There is, o f
course, a finality about the sentence of a court-marital when approved by th e
convening authority. There would be no completed judgment of conviction
without this element of finality . It is a final judgment so far as that court
or that department of the military judicial system is concerned . Until there
is a judgment having the element of finality, there is nothing to execute.
Clearly this article can not mean that a sentence once approved by the appoint-
ing authority must be executed, and that it is not subject to review or revisio n
by any other authority . It may be helpful to draw an analogy from the civi l
judicial structure commonly found among the States, as well as in the Nation .
When a case is tried in a nisi prius court, if it be an action at law, it is usuall y
tried by jury in a court presided over by a judge . The verdict of the jury in a
civil case fixes the amount of recovery ; or in a criminal case, the guilt o r
innocence of the accused . There is no final judgment in the case until the ver-
dict has been crystalized into a judgment pronounced and entered by the court ,
which, for the purposes of that court and that trial, is the officer having au-
thority to approve, or in a proper case to disapprove, the findings of the jury .

• It would be wholly accurate to say that no verdict or sentence of a nisi priu s
court shall be carried into execution until approved by the presiding judge an d
the entry of final judgment. The judgment of any civil tribunal is final so fa r
as that tribunal is concerned, and that judgment may be carried into executio n
unless set aside upon appeal . Indeed, the judgments of subordinate civil courts
possess such a degree of finality that they may be pleaded in bar as a former
adjudication in any other litigation, notwithstanding an appeal is pending .
Likewise, they may be carried into execution during pendency of an appeal ,
unless some statute or rule of procedure suspends the right of enforcement unti l
an appeal, if one be taken, has been heard and disposed of. The findings or
judgment of a court-martial do not possess any unusual or extraordinary at-
tributes simply because the court is the judge of both the law and fact, o r
because in addition to passing upon the guilt or innocence of the accused it fixe s
the punishment upon conviction . Indeed, there are analogies in the civil courts.
For a great many years in some States in certain classes of cases, notably libel ,
juries were judges of both law and fact . At the present time, among the States
generally juries called in the justice of the peace courts are judges both of the la w
and fact, the justice of the peace not being authorized to instruct them as t o
the law . In a number of States juries in certain classes of criminal cases ar e
empowered to fix the punishment upon verdict of guilty. As, for instance, in
North Dakota. And in Federal courts juries have always been authorized t o
fix the punishment upon conviction of murder in the first degree, that is t o
say, whether the punishment should be death or life imprisonment . In all these
cases there is no final judgment in the trial courts until the verdict, whatever
it may be, has been approved by the presiding judge, and formal judgmen t
entered . But it has never been contended that such judgments possessed suc h
finality that they could not be revised upon appeal .

There is no difficulty in reaching the conclusion that it was the intention o f
Congress to provide for a complete and orderly system for the administration o f
military justice, and that there will be found within existing law all that is
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necessary to give full effect to the power of revision vested in the Judge Advocat e
General . By rules of procedure the President may suspend the execution of
sentences by general courts-martial until they have been revised by the Judg e
Advocate General and direct the disposition of such cases after revision . In the
event the sentence is found to be lawful and is approved, it would be carried int o
execution as of course, and in the event it was found to be unlawful and se t
aside upon revision, a rule of procedure could provide that an order as of cours e
would issue making such disposition of the case as was consonant with the
principles of law. Should it be advisable to revise certain classes of cases tried
by special or summary courts, rules of procedure could bring those cases to th e
Judge Advocate General for revision and make provision for their disposition
when revision had been accomplished .

7. If it is desired to rely upon the authority here outlined, the revisory powe r
of the President can be fully and -satisfactorily exercised through the establish-
ment of certain rules of procedure . Time has not been taken to draw thes e
rules with that definiteness and accuracy which they must possess before the y
are placed in practical operation . It is sufficient to state for present purposes
that the most important provision of these rules of procedure would be one
requiring all reviewing authorities, before executing a sentence of death, dis-
missal of an officer, or dishonorable discharge of an enlisted man, to withhol d
publication of action until the record of the case had been reviewed in the Offic e
of the Judge Advocate General and the reviewing authority advised of th e
legality of the proposed action, as based upon the record in question . All other
sentences could be treated exactly as at present, since it is only in cases where
one of the sentences I have indicated is imposed that injustice is sometimes don e
which now seems beyond the corrective power of the President . The procedure
here indicated would require the reviewing officer to change his proposed actio n
whenever the same had been held to be illegal because of errors shown by th e
record . But even this would involve no departure from established principles ,
inasmuch as it has been held that the action of a reviewing officer does not
become final until the same is actually published to his command . So long as he
retains within his control an order which he contemplates issuing his action ha s
not assumed that finality which places it beyond his power to change or correct .

8. It should be frankly stated that one very serious objection to the plan here
proposed is the delay that would result, particularly in time of war, in the execu-
tion of sentences of courts-martial. It is desirable, as a general rule, that these
should be swift and summary and not involved in such delays as characterize th e
trial of cases in the civil courts . In time of peace this objection would not be o f
great moment, except in those departments such as the Philippine Department, .
far removed from the seat of government . The actual delay in the execution o f
sentences occasioned by the installation of this system would not ordinarily
exceed 30 days at the most. It may well be, however, that this matter is of
sufficient moment to make it advisable to refrain from exercising the authorit y
here outlined and to seek instead such a clear grant of legislative authority a s
will make the President, acting through the Office of the Judge Advocate Gen-
eral, a supreme court of review in all military eases, with ample authority t o
revise, reverse, modify, or set aside any finding or sentence of a court-martia l
whenever such action may be found necessary to accomplish the ends of justice.
I am accordingly submitting in a separate memorandum an alternative plan, in
which is outlined a proposed amendment to section 1199, Revised Statutes, which,
if enacted by Congress, will remove all difficulties and confer upon the Presiden t
a power which he should undoubtedly be authorized to exercise .

Judge Advocate General .

ExHIBIT 36 .

	

DECEMBER 11, 1917.
Memorandum for Gen . Crowder.

1 . Here is my brief, which, with his verbal permission, I file with the
Secretary of War, and which I hope you will place before him at you r
convenience.
- 2. It has been prepared under circumstances which militate against litera l
accuracy, but it, together with the opinion, substantially and with sufficien t
accuracy expresses my views.

3 . The subject, as I conceive it, is one of tremendous importance . I am
quite sure that if the department could change its view of the law and com e
to concur with me a practical scheme for the exercise of such power could
be established, to the great benefit of the administration of military justice .
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4. I fear that this office, under the prevailing practice, is exercising too littl e
supervisory power over courts-martial. I cite in my brief, as I mentioned
to you the other day, that in the Civil War an Assistant Judge Advocat e
General was established independently of military command, so that as a
representative of the reviewing power of this office he could pass preliminaril y
on proceedings and thus prevent the execution of illegal sentences . I appre-
hend that something like this will have to be done again .

5. If you and the Secretary of War, upon thorough reconsideration, can no t
accept my view of the law, and if it should be thought advisable to -see k
legislation establishing this power in the department, I hope its exercise wil l
not be subjected to General Staff supervision . Such supervision, it seems to me,
would necessarily destroy the judicial character of the power .

S. T. ANGELL .

EXHIBIT 37 .

WAR DEPARTMENT.
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, December 17, 1917 .
MY DEAR MR. SECRETARY : Herewith is Gen. Ansell's reply brief on the

question of whether or not appellate power to revise, modify and affirm
findings and sentences of courts-martial is, by the terms of section 1199,
Revised Statutes, vested in the Judge Advocate General of the Army .

You will recall that on November 10 Gen . Ansell submitted, for your personal
consideration, a brief which purported to find in said section this appellat e
power in the • Judge Advocate General . His conclusion was reached on fiv e
main points of argument :

(1) That the legislative history of the statute shows that the intent of
Congress was to vest the Judge Advocate General with this power :

(2) That the administrative history of .the statute -disclosed that the power
had been actually exercised by Judge Advocates General of the Army durin g
the Civil War, and until about 1882 ;

(3) That the word "revise" (which was the only word that could b e
considered as such a grant), as used in other statutes, specifically in th e
Federal bankruptcy statute, had been discussed by it United States court as
having sufficient amplitude to convey appellate power ;

(4) That the courts of the United States had never passed upon the
power ; and

(5) That the judge advocate general of the Brush Army is vested with a n
analogous power .

You passed Gen . Ansell's brief to me and asked me to submit to you m y
views.

I replied to each one of the foregoing propositions, in substance, as follows :
(1) That the legislative history of the statute was without significant

incident .
(2) That the records of the Judge Advocate General's Office showed no

exercise of this power by Judge Advocates General ; but, on the contrary ,
disclosed many instances where such power, if it existed, would have inevit-
ably been exercised had it been contended for, but which was not exercised .

(3) That Mr. John Tweedale, chief clerk of the War Department in 1882,
had made an affidavit for use in the case of In re Mason, to the effect tha t
he, as chief clerk, knew of no instance where the Judge Advocate General o f
the Army had in any official communication or report relative to the pro-
ceedings of general courts-martial, proceeded to act as an appellate judicia l
authority ; but that his action was only to revise ; in other words, to examine
and make recommendations, either to the General of the Army, when tha t
officer had appointed the court, or otherwise to the Secretary of War .

(4) That the word " revise" was not relied upon in the Federal bankruptc y
act to confer appellate power, which power was granted in express terms else -
where in the same section cited in Gen . Ansell's brief, and that in its commonly
accepted definition the word " revise" did not import such a grant .

(5) That the United States Circuit Court for the Northern District of New
York had considered the question almost in the precise terms in which it wa s
presented for your consideration, and had explicitly denied that section 1199 ,
Revised Statutes, granted .any such power to the Judge Advocate General .

(6) Finally, that a study of the organization of the British Army disclose d
that the judge advocate general of his majesty's forces had not exercised suc h
power.
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Gen. Ansell now submits to you, through me, a second brief, still contend-
ing for the same proposition . He first addresses himself to the evils he would
remedy . He shows that a great number of officers, not familiar with court -
martial procedure, have lately been included in the Army, and that there is
danger of grave error in court-martial proceedings, even when reviewed by
judge advocates and approved by duly constituted reviewing authorities . He
shows that the exercise of the pardoning power is often not sufficient to restore
an officer or a soldier, who has been wrongfully convicted, to his full rights.
He argues very strongly from these premises that it is both expedient an d
necessary that some corrective power should exist which shall have the effect
of nullifying even approved findings and sentences of courts-martial, and that
we should not be remitted solely to the pardoning power to correct fatal error s
of courts-martial and reviewing authorities. He cites again the mutiny case ,
to which your attention has heretofore been called, as an example, and says ,
I think justly, that there are other cases, happening particularly since the out -
break of war, which demand the exercise of such corrective power ; and down to
this point I follow him with substantial concurrence without, however, bein g
able to concur with him that this power has been granted to the Judge Advo-
cate General by section 1199, Revised Statutes .

Gen . Ansell's argument presents about as strongly as it could be presented
the necessity for an appellate power . But this question is not a new one.
Whether such a power should be created and whether the service would gai n
or lose by such provision has been discussed in service literature since 1835,
but never, so far as I can inform myself, has it been suggested in this prio r
discussion that this appellate power could be deduced from section 1199,
Revised Statutes.

The lawyer' s•mind is not particularly shocked by the fact that there exist s
in military jurisprudence no court of appeal . The Supreme Court of the United
States has held too often, and too clearly to require citation of authorities,
that it is no objection to a grant of jurisdiction that the grant is original an d
also final ; also that there is no constitutional or necessary right of appeal .
There is, therefore, no fundamental reason why court-martial jurisdiction, a s
at present constituted, should be disturbed . The argument which has hereto-
fore prevailed is that there are substantial reasons of expediency and good
administration why it should not be disturbed. War is an emergency conditio n
requiring a far more arbitrary control than peace . The fittest field of applica-
tion for our penal code is the camp. Court-martial procedue, if it attain it s
primary end, discipline, must be simple, informal and prompt . If, for example,
all the findings and sentences of courts-martial in France must await finalit y
until the records be sent to Washington, we shall create a situation very em-
barrassing to the success of our Armies . Such a proposition could hardly be
seriously advanced, and it would be very difficult to defend on principle legis -

. lation providing appeal in some cases and denying it in others . Yet if we
legislate at all on this subject we shall be driven to the necessity of doin g
that very thing .

You have recently issued orders. which will be corrective of some of th e
embarrassments referred to by Gen . Ansell, and I shall shortly submit for
your consideration further orders which will, I think, carry corrective actio n
still further and perhaps afford the measure of relief called for .

E. H. CROWDER,
Judge Advocate General.

The tECRETARY OF WAR.

EXHIBIT 38.

BRIEF FILED BY PERMISSION OF THE SECRETARY OF WAR IN SUPPORT OF MY RECENT
OPINION CONCERNING THE REVISORY POWER OF THE JUDGE ADVOCATE GENERA L
OF THE ARMY OVER JUDGMENTS OF MILITARY COURTS .

Before the Secretary of War.

STATEMENT,

From my earliest interest in military law and the administration of militar y
justice, and especially during my service in the office of the Judge Advocate
General, I have seen the evident embarrassment of the department and it s

132265—19—Pr 7—11
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consequent failure to do justice according to established legal principles ;
brought about by the limitations imposed by the view and practice of thi s
office to the effect that if the court had jurisdiction ; no matter how flagrant
and prejudicial its errors, and no matter how bad its judgment and sentenc e
when tested by established legal principles, no corrective power existed in thi s
ef fiice, or this department, or elsewhere . From time to time the officers on
duty in this office, faced by such a dilemma, have turned their minds to the
power of revision conferred by section 1199 of the Revised Statutes in th e
hope of finding there the necessary remedial authority . But since the Army
has heretofore been small and the cases calling for such revision therefore hav e
been comparatively few, the exigent need for such a revisory power has no t
until recently been sufficiently manifested to make the question an all-impellin g
one ; and so, in the end, we have all accepted the practice, dissatisfied with i t
but without sufficient impulse to go to its bottom and overturn it . I should
expect the other officers who have been on duty in this office with me an d
interested in the subject to confirm me in the statement of this attitude .

During this war, for patent reasons, the revision of the proceedings of mili-
tary courts in this office has taken on an importance which it did not heretofor e
have. If one essential branch of administration of this office can be transcend-
ently more important than another, it is to be found, at least while this large
Arniy is maintained, in the supervision over these proceedings ; that is to say,
in the close supervision of the administration of military justice throughou t
the Army . If the revision is worth the name, it should be a revision for gross
and prejudicial errors of law that make a conviction had, as well as for thos e
that make the judgment void . It should be done with such thoroughness as t o
carry conviction to all concerned and to secure the respect of the Army an d
the confidence of the people. It should be so expeditiously done as to mak e
the remedy timely and prevent any great measure of unlawful punishment .

For reasons so obvious as to merit no allusion, our new Army must be
expected to administer military justice more crudely than did our small peace -
time establishment of experienced regulars . My experience in this office thu s
far has shown that this is, and will be, true. Many eases already have bee n
passed upon and reported to me by Maj . Davis, in charge of the Military Jus-
tice Division, and his assistants, which admitted of no doubt whatever bu t
that, on indisputable principles of law and justice, the judgments and sentences
therein were based on error and ought to be revised and set aside if the powe r
to do so existed. So flagrantly and patently illegal were many of these tha t
I presented them to the entire body of my associates in an endeavor to dis-
cover, with the help of their counsel, some means whereby in consonance wit h
law as well as with the practice of the office, the judgment might be modifie d
and the innocent victims restored, unblemished by wrongful conviction, to thei r
honorable places in the service. It was the passing upon such cases whic h
marked the obvious necessity for the power of revision in this office. We wer e
driven to take up, and we did take up, for consideration, with a seriousnes s
that seems unappreciated, the question of the proper construction of the statute
in question, with the result that I and my office associates concluded, with th e
utmost confidence and conviction, that that statute does adequately confe r
upon the Judge Advocate General of the Army this very just and necessary
power .

The ease that, of many others, served most to indicate the exigent need of suc h
power and its exercise in the interest of law and justice was the so-called mutin y
ease. It was upon this case that we expressed the views and conclusion which
the department finds unacceptable. This was an alleged mutiny of the noncom-
missioned officers and others of a certain battery of Field Artillery . The errors
of law and the consequent injustice, as revealed by the proceedings in this case ,
were so palpable and prejudicial that it is difficult for me to see how any fair -
minded official having the duty to pass upon the record could have failed to
perceive them and exert all his power to remedy the error and injustice. These
men did not commit mutiny . A youthful and capricious officer was responsibl e
for the entire situation . He himself was guilty of tyrannous and oppressiv e
conduct . Notwithstanding this, charges were preferred, not against him for hi s
tyranny, but against these men for mutiny. The charges were referred to th e
proper convening authority, an officer of high rank, who ordered the court fo r
the trial of these men . A court tried and convicted them and sentenced them to
Iong terms of imprisonment, and the reviewing officer approved the convictio n
and sentence . Where such chain of action as this can occur there is left no roo m
for the surprise that 1 otherwise should have felt at the failure of the proper
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authorities to court-martial the young officer himself . I frankly confess m y
fear that such a failure of justice as this, under such circumstances, involving
so many officers whose concern it was to see that justice was done, is symptomati c
of more general deficiencies that are the usual concomitants of that institutiona l
formalism which, in my judgment, so hinders our military development .

It was to correct such errors that the entire force of this office, including abl e
and distinguished lawyers recently coming to us from civil life, devoted itsel f
to a thorough study and consideration, extending over a period of more tha n
three weeks, and reached the conclusion that the statute clearly confers upo n
this office revisory power necessary to do justice in such cases . Accordingly ,
convinced of the legality of that course and apprehending that no just ()We e
tion could be taken thereto, I set aside the judgment of conviction in this and l
other pending cases and recommended that orders issue restoring these innocent .;
men to their places in the Army.

Inasmuch, however, as this action was a reversal of an administrative prac-
tice in this office which had never before been thoroughly considered or exam-
ined, so far as I knew, I sent to the Secretary of War for his personal consid-
eration a copy of the opinion, scarcely doubting that the action taken by m e
would merit his entire approval as well as that of the Judge Advocate General ,
so necessary and expedient was the authority, so clear the law, and so human e
and righteous its application.

The Secretary of War having sought his advice, the Judge Advocate Genera l
has disagreed with me and finds no such power . Upon his advice, therefore,
the judgment of conviction in this case is to stand, though it is proper to ad d
quite a number of other instances in which I likewise set aside erroneous judg-
ments have been, due to administrative methods, approved by the departmen t
and action taken accordingly .

Believing that our people who are giving up their sons to the national caus e
could not be content with, if they were apprised of, a system of military justic e
that is admittedly without power to correct conceded wrong and injustice t o
the most sacred rights of man and soldier ; conceiving that the question is funda-
mental and far-reaching in its import ; convinced that existing law places us i n
no such humiliating position, and that the action of the department was wron g
beyond all question and can be shown convincingly and almost to the point of
demonstration to be so ; and mindful that undue deference to past peace-time
views and administrative practices will defer the adoption of better method s
and prove highly harmful to our new Army, in an earnest desire to be helpful
to the extent of my ability and use whatever of strength I have to aid in th e
establishment of an adequate and efficient administration of military justice, I
file, with the permission of the Secretary of War, this brief of my views :

First, as to the action taken in the Mutiny case .
I . The action taken by the Secretary of War on the advice of the Judg e

Advocate General has been taken under-very evident misapprehension . Such
action is predicated upon the correctness of conviction ; and the acceptance of
such an act of grace by these innocent men necessary implies a confession o f
guilt of a crime which, upon well-established principles of law and justice, the y
never committed . Justice is a matter of law and not of executive favor .

The Judge Advocate General, advising the Secretary of War, said :
" You are aware, of course, of the power you have by statute law to grant ,

upon proper application, an honorable restoration to duty to each of the me n
convicted of mutiny, and I shall shortly prepare an order of this kind and plac e
it before you . "

And immediately thereupon the Secretary wrote, adopting the suggested .
action as follows :

"As a convenient mode of doing justice exists in the instant cases, I shall b e
glad to act in reliance upon a usual power and leave this larger question fo r
future consideration, informed by the further study which the Judge Advocate
General is giving it. "

This action can not be " a convenient means of doing justice ." The Secretary ,
for the moment, has failed to distinguish between executive action, in th e
nature of a partial pardon, and judicial action, which goes to the erroneou s
judgment of conviction itself and modifies it, reverses it, or sets it aside . The
statute under which the proposed action is to be taken is to be found in the
statutes relating to the military prison and the prisoners therein, and is a s
follows :

" Sac. 1352 . Revised Statutes . The commandant (that is, of the military
prison) shall take note and make record of the goof conduct of the convicts,



868

	

ESTABLISHMENT OF MILITARY JUSTICE.

and shall shorten the daily time of hard labor for those who, by their obedience ,
honesty, industry, or general good conduct, earn such favors ; and the Secretary
of War is authorized and directed to remit, in part, the sentences of suc h
convicts, and to give them an honorable restoration to duty in case the same i s
merited . "

And the modifying act of March 4, 1915 (38 Stat ., 1074), as following :
" Whenever he shall deem such action merited the Secretary of War may

remit the unexecuted portions of the sentences of offenders sent to the United
States disciplinary barracks for confinement and detention therein, and i n
addition to such remission may grant those who have not been discharged fro m
the Army an honorable restoration to duty, and may authorize the reenlist-
ment of those who have been discharged or upon their written application t o
that end, order their restoration to the Army to complete their respectiv e
terms of enlistment, and such application and order of restoration shall b e
effective to revive the enlistment con tract for a period equal to the one no t
served under said contract . (Par. 7, sec . 2. )

And
" The authority now vested in the Secretary of War to give an honorable

restoration to duty, in case the same is merited, to general prisoners confine d
in the United States disciplinary barracks and its branches shall be extended
so that such restoration may be given to general prisoners confined elsewhere ,
and the Secretary of War, shall be, and he is hereby, authorized to establish a
system of parole for prisoners confined in said barracks and its branches, th e
terns and conditions of such parole to be such as the Secretary of War ma y
prescribe . "

The action thus authorized was never intended to apply in cases of an
unlawful conviction, and this the terms of the statute clearly indicate . It ex-
pressly applies to convicts and general prisoners dishonorably discharged fro m
the service. It was enacted by Congress under its power to make rules an d
regulations for the government of the Army, and to prescribe the eligibilit y
of those who enter or are in the Army and the conditions under which they
serve. Looking at it from the Executive viewpoint, it is but Executive favor .
As I pointed out in my former opinion, in cases of such restoration the con-
viction stands . The restoration itself is predicated upon a lawful convictio n
and a dishonorable expulsion from the Army in consequence of it . It can be
taken only upon the application of him who has been thus expelled . An
Executive action partaking of the nature of a pardon is not the proper remedy
in a case where a man concededly has been unlawfully convicted if there b e
other means of doing justice . A pardon does not proceed upon the theory
of justice but of mercy. The man who seeks a pardon does so upon an express
or implied admission of guilt . The pardon itself conclusively implies guilt .
A pardon is no remedy for wrong done the innocent.

Speaking to the present cases, these noncommisioned officers, soldiers of ex-
cellent record, were, when judged by universally recognized legal principles ,
erroneously unjustly condemned ; they stand convicted of an offense than whic h
none, in a soldier, can be more heinous . Restoration to the Army does no t
change the judgment of conviction . Restored to the Army they ought to be ;
not, however, as an act of grace and mercy, but as an act of right and justice .
Such a restoration is but an attempt to forgive these men for an offense whic h
none of them ever committed ; and, notwithstanding such restoration, the record
against them is made, and there it stands . They have been expelled from th e
Army ; unless the judgment be reversed, they have been out of the Army since

.the day the sentence was executed . All rights and honors incident to their serv-
ice they have lost—their records as soldiers largely ruined. In such a case the
right thing to do is to set aside the conviction ; to reverse the judgment of th e
court ; to declare that these men had never been lawfully convicted ; and that
they have never been lawfully out of the service—a service which they ha d
never dishonored . The power to do the right thing is, to my mind, unmistak-
ably found in the section to be discussed . I hope and request that final action
differing from that here prayed will not be taken until after this brief shal l
have been given the consideration which the subject of which it treats wel l
merits .

The Secretary then continued to express the following general view with
respect to the power to be deduced out of 1 his statute :

"Ordinarily, however, the extraction of new and large grants of power by
reinterpreting familiar statutes, with settled and practical construction, is un-
wise . A frank appeal to the legislature for added power is wiser ."
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I think it will be shown by this brief that the well-established genera l
principle here enunciated has no proper application to the action taken by m e
under this statute. It can have no application where the statute never ha s
been interpreted by the courts ; where the practical construction is not settled ,
but palpably inconsistent and confused ; where there is such overwhelming
necessity for an exercise of the jurisdiction . That these things are so can be
shown quite convincingly .

II . It is as regrettable as it is obvious that those who oppose my views do
not vision in the administration of military justice what the new Army of
America will require, nor do they even see what the present is revealing ; they
are looking backward, and taking counsel of a reactionary past whose guidanc e
will prove harmful, if not fatal .

(1) The views of the Assistant Chief of Staff and the Inspector General savor
of professional absolutism .

The opposing . arguments follow administrative practice blindly and, for th e
most part, are but mere professional absolutisms developed under the conditions
obtaining in our country since the broadening activities of the Civil War perio d
passed away . I poignantly regret .the concurrence of the Judge Advocate Gen-
eral, who habitually and constitutionally entertains far more progressive views .
The reasoning that comes from the office of the Chief of Staff and Inspecto r
General is but the apprehension of those who are counseled by their fears an d
who mistrust all that disturbs an absolute order of things . Opposition of tha t
kind has manifested itself against every suggestion of progress throughout th e
development of institutions . Such argument proceeding on narrow militar y
principle is adduced to the support of power, rather than to the human indi-
vidual rights offended by an abuse of it. In its essentials it is this : The battery
commander was a commissioned officer with the power of discipline over hi s
battery ; he exercises his power under an amenability to his superiors in th e
hierarchy, and they all, tacitly at least, approved of what he did ; military
justice was appealed to to vindicate his power through a court composed o f
excellent officers of experience and rank, and the court did vindicate him ; all
these officials were wise, experienced, and just, and therefore their judgmen t
must not be impeached . The whole structure of government recognizes th e
fallibility of human administration and endeavors to minimize its evil effec t
by placing upon it the check to be found in the thoughtful and well-considere d
review of those who have been trained to the detection of these fallacies. It
is only the mind of the extreme professionalist that fails to see that a man's
judgment may be impeached without reflecting upon his integrity . In this
case the gross misconduct of this commanding officer is conceded, and yet it i s
said these these men, subjects of his misconduct, must have their cases deter -
mined without reference to his oppressive and tyrannous action . The legal
mind, trained to a consideration of the elements of every offense, and appre-
ciating that mutiny must consist of an opposition to lawful authority with a n
intent to subvert it . could not have failed to perceive that this was not a case
of opposition at all in the sense that makes mutiny, nor was there any evidenc e
of the necessary intention to overcome and depose constituted authority. My
own sense of right and justice and discipline would have impelled me to court -
martial not the men but the officer himself, and I still think that that should b e
done. The human error that marked this case, judged according to established
principles known to every lawyer, has marked, and is daily marking, others .

Army officers, acting on a mistaken sense of loyalty and zeal, are accustome d
to say, somewhat invidiously, that " courts-martial are the fairest courts in th e
world." The public has never shared that view . In any event, it is difficult t o
maintain that the judgment of this, the crudest of all courts, exercising such a n
extent of jurisdiction, is entitled to greater deference than those of the civil
ribunals, the review of which, to insure 'correction, is fundamental in our law .
So much as there is of summaries in courts-martial procedure is solely at-
tributable to military necessities . But this Government should never take th e
life of any soldier or apply to him extreme penalties without the certainty of
the correctness of judgment . If the judgment be, sound and the punishment
certain, nothing more should be demanded . This case in itself is of comparativ e
little importance, but the questions raised and to be determined by it are funda-
mental in the administration of military justice.

(2) The opposing legal views are anachronistic . They are given a backward
slant through undue deference to the theory of an illustrious text- writer as to
the nature of courts-martial, a theory which civil jurisprudence has neve r
adopted, but distinctly denied .
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The Judge Advocate General deduces out of the power of revision which be -
longs to his office no substantial meaning whatever . Obviously he is lead t o
this restrictive, indeed extinguishing, interpretation because of his fear of ob-
truding judicial functions within a field of authority that, in his judgment ,
properly belongs to the power of command . He would prefer to believe that
such revisory power does not exist ; otherwise this office must sit in revisio n
upon the judgments of convening and reviewing authorities based upon thei r
power to command on one hand and, in turn, be controlled by the power of
command of the Secretary of War and Chief of Staff upon the other. In my
judgment, it is too clear for argument that, courts-martial having once been
brought into being, their proceedings and judgments when properly completed ,
and all that is incident thereto, are not bases upon, but indeed are independen t
of, the power of command as such . Winthrop thought otherwise, and he ha s
been followed blindly ever since by the War Department, though more recen t
decisions of the Supreme Court of the United States have exposed the fallac y
of his views.

(a) Winthrop's theory was wrong in reason .
Winthrop, in a double-leaded heading in. his work on Military Law, say s

that a court-martial is " not a part of the judiciary, but an agency of th e
executive department." This is the beginning and the cause of the difficulty .
The only authority he quotes in connection with the assertion is a statemen t
from Clode to the effect that in the British Army the power of courts-martia l
conies from the Crown, where, of course, differing from here, the King in theor y
is the fountain of justice . His text continues :

" Not belonging to the judicial branch of the Government, it follows tha t
courts-martial must pertain to the executive department ; and they are in fact
simply instrumentalities of the Executive power provided by Congress for the
President, as Commander in Chief, to aid him in properly commanding th e
Army and Navy and enforcing discipline therein, and utilized under his order s
or those of his authorized military representatives ."

The non sequitur here is absolute and obvious. "Not belonging to the
judicial branch of the Government," he says, then courts-martial must neces-
sarily belong to the executive department, are merely instrumentalities o f
Executive power and utilized under his orders . Since the days of Winthro p
this has been the height of orthodoxy ; and we have all been steeped in the
teachings that follow upon that illogical and fallacious syllogism .

It is rather surprising that an unsupported text-book statement, sustained
by so little logic, should have gone so long unexamined by those in military
authority, even if judicial decisions had not exposed the fallacy . To be sure,
courts-martial are not part of the judicial system referred to as such in th e
Constitution, but this does not place them under the Executive power. They
are courts all the same, with their bases deep down in the Constitution . The
courts of the several Territories have never been courts of the United States
in the constitutional sense, nor have they ever had any other constitutiona l
basis than the power of Congress to make rules for the Government and dis-
position of the Territory of the United States .

But who would contend that they are under the Executive power? The
courts, both Federal and local, of Porto Rico and Hawaii and the courts o f
Alaska and the Philippines, indeed the courts of the District of Columbia, the
United States Courts of Customs Appeals, and the Court of Claims, are not
constitutional courts of the United States in the strict sense, inasmuch as i n
them is deposited no part of the judicial power as defined in the Constitution ;
they constitute the courts, however, provided for by Congress under othe r
grants of power. But no lawyer would contend for that reason that suc h
courts are subject to Executive power.

(b) Winthrop's theory was wrong on principle and precedent .
Courts-martial as a means of military adjudicature long antedated th e

Constitution . They are recognized in the fifth amendment in the exception
there made as to cases arising in the land and naval forces, and elsewhere i n
the Constitution . As they exist to-day in our land and as they have ever
existed here they have been creatures of legislative enactment under the
power of Congress to make rules and regulations for the government of the
Army and Navy . The king as a fountain of justice, military and otherwise ,
finds no counterpart here in our Chief Executive except to the extent tha t
supreme powers are conferred upon him by the Constitution . Here the foun-
tain of justice, indeed all prerogative of sovereignty, is in the people, except
where conferred by them on their representatives . Except for the pardon
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power, Congress here is rather the fountain of military justice . Courts-martial
are authorized by Congress . The powers that bring them into being are desig-
nated and authorized thereto by Congress . The offenses which they nfay try
and the law which they apply are prescribed and enacted by Congress. Their
procedure is regulated under the law of Congress. Their sentences and judg-
ments must be in accordance with the law of Congress .' All this has been said
too frequently by the Supreme Court of the United States to be doubted . They
are then tribunals created by Congress, administering the law of Congress and
responsible to that law alone . It is established by an unbroken line of deci-
sions of the Supreme Court that a court-martial is the creature of Congress ,
and as a tribunal it must be convened and constituted in entire conformity
with the provisions of the statutes or else it is without jurisdiction . (Dyne s
v . Hoover, 20 How. 82 ; Keys v. United States, 109 U . S . 340 ; McClaughry v.
Deming . 186 U. S. 62 . )

(3) The teachings which followed upon the premise that courts-martial ar e
executive agencies have all been disproved by the Supreme Court of the Unite d
States, though this department still clings to them.

Those teachings were :
(a) That courts-nfartial were not courts at all in any proper sense of the

term ;
(b) That therefore they tried an act in its military aspects alone and no t

the lull resultant crime recognized as such by general public law ;
(c) That therefore judgments of courts-martial could not be pleaded by a

soldier in bar of trial by a Federal court ; and
(d) Being executive agencies they are subject to the power of command .
Those teachings are all wrong, and the sooner we abandon them the better :
(a) Courts-martial are courts created by Congress, sanctioned by the Con-

stitution, and their judgments are entitled to respect as such. (Runkle v.
United States, 122 U . S . 542, 555 ; McCloughry v . Deming, 186 U . , S . 49, 68 ;
Ex parte Reed, 100 U. S . 13, 21 ; Swaim v. United States, 165 U. S . 558 ; Keyes
v. United States, 109 U. S . 336, 340 ; Grafton v. United States, 206 U. S. 333,
348 ; Smith v. Whitney, 116 U . S . 167, 178 . )

(b) Courts-martial do not try simply for the crime in its military aspects,
but for the full and complete offense as recognized by the law of the land .
(Ex parte Mason, 105 U. S . 696 ; Carter v. Roberts, 177 U. S . 496 ; Carter v.
McCloughry, 163 U. S . 365 ; Grafton v. United States, 333, 348. )

(c) The judgment of a court-martial being a complete adjudication by a
competent tribunal of the offense as known to the law of the land is a bar agains t
a second trial in any court of the United States. (Granfton v. United States,
206 U. S ., 333, 348. )

These cases prove conclusively that a court-martial is a judicial tribunal o f
vast powers, whose jurisdiction extends to all who may belong to or are retaine d
in our forces, affecting the life and liberty at the present time of millions ; and
that this jurisdiction extends to all conduct of such persons, without distinctio n
between civil and military aspects . This office and the Army prior to the
Grafton case had regarded it as settled law and justice and sternly opposed th e
contrary view that a soldier, though tried and punished by courts-martial, could ,
again be tried and punished by Federal civil courts without infringing his con-
stitutional rights and its rights to justice .

(d) The functions of courts-martial are inherently and exclusively judicial and
therefore are not subject to the power of command as such, but only to judicia l
supervision established by Congress.

It has been said that the President has the power to establish a system o f
courts-martial, and that in deference to that power, therefore, courts-martia l
are subject to his control . This I deny. I do not say that if the Constitution
had not spoken the power and necessity of the Commander in Chief to maintain
discipline in the Army would have been sufficient to authorize some system o f
military adjudicature, and it may be that if Congress had not spoken under it s
power to make rules of government for the Army the President could have filled
the void. But when Congress does speak out of its power the President may no t
speak within the same field . He may not array himself in opposition to th e
legislative rules governing the administration of military justice . Congress ha s
designated what commanders subordinate to the President may convene courts -
martial, and the President can not say otherwise . Congress has said what law
they shall apply, and the President may not prescribe another . Congress ha s
regulated the punishment, and the President can not prescribe different penal -
ties. The most that can be said is, inasmuch as Congress has not endeavored to
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deprive, even if it could deprive, the Commander in Chief of his power as a con-
vening authority, the President may himself still convene a court-martial, an d
his name may, therefore, be added to that list of convening authorities designated
by Congress . But that power is limited to him ; he may convene courts-martial ,
but when convened they. will be subject to all the law of Congress ; he can not ,
by reason of that power, control courts-martial convened by others .

As was said in a report by the Judiciary Committee of the Senate, quoted
with approval by the Supreme Court in Swain v . United States (165 U. S . ,
558), with respect to the acts of Congress authorizing the constitution of genera l
courts-martial by officers subordinate to the President, such acts are not restric-
tive of the power of the Commander in Chief, but

" * * * Merely provide for the constitution of general courts-martial b y
officers subordinate to the Commander in Chief, and who without such legisla-
tion would not possess that power, and that they do not in any manner contro l
or restrain the Commander in Chief from exercising the power which the com-
mittee think in the absence of legislation expressly prohibitive resides in hi m
from the very nature of his office, and which, as has been stated, has alway s
been exercised . "

His power of control over the judgments of courts-martial not convened b y
him comes itself from Congress, and on principle he can add nothing to it .

It is fallacious reasoning to say that Congress, under its power to make rules
and regulations for the government of the Army, may not confer any authority
upon a subordinate official without conferring it upon the President as Com-
mander in Chief, especially when the power conferred is inherently judicial .
Such an argument was advanced by the Court of Claims, but it is to be observe d
that the Supreme Court did not adopt that view . On the other hand, it quoted
with approval the report of the Senate Judiciary Committee, which was to th e
effect (1) that the subordinate authorities would not have had such judicia l
power without the authority of Congress, and (2) that the President did not
have the power to convene a court in the absence of legislation to the contrary .

(e) Court-martial procedure being judicial from the beginning to the en d
(Runkle's Case, 122 U. S . 588, and all subsequent cases cited) the power o f
revision, if it exists, is also judicial and therefore not subject to the power o f
command .

It is a maxim of the law that judicial power can not be restrained ; which
means to say, it can be controlled by no power except by superior judicial
authority drawing its power from the same source. This source of the judicial
power of courts-martial is Congress ; and only by Congress alone, or by some
authority appointed by Congress, can a court-martial be controlled . A super-
visory judicial authority Congress conferred upon the Judge Advocate Genera l
by the section discussed . The fact that the Judge Advocate General is in a
military hierarchy and in an executive department does not subject his judicial
or quasi judicial functions to the power of command. It is established by the
decisions of the Supreme Court of the United States that an officer of an ex-
ecutive department charged by Congress with judicial or quasi judicial duty
is not subject in the performance of such duty to any executive authority .
.Thus, the decisions of the Commissioner•. of Patents stand as the final judg-
ment of the executive departments beyond the control of the Secretary of th e
Interior. (Butterworth v. United States, 112 U. S . 50 . )

The supervision which a superior in an executive department may have
over an officer in the same department who performs judicial or quasi judicia l
functions is on principle limited to administrative and executive functions, an d
does not relate to the quasi judicial . It may be that the legal relation be-
tween the head of the department and the officer performing judicial func-
ions is such as to make the decisions of the latter subject to the former' s
judicial review, but certainly not to the review of another and nonjudicial
bureau of the same department .

(f) Such judicial revision is not subject, therefore, to the usual General
Staff supervision .

The practice which obtains in the General Staff of passing upon the opinions
of this office in such matters of pure law, is obviously, as hurtful to prope r
administration as it is inconsistent with legal principles . From the common
sense point of view alone, how futile it is to direct the attention of the Genera l
Staff, military experts presumably knowing nothing of technical law, to the
control and supervision of the judicial functioning of the Judge Advocate
General who presumably is thoroughly skilled in matters of law and trained
to judicial functions. I can conceive a large field in the realm of military
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conduct and policy—not of detailed administration—in which, as I see it, th e
General Staff was created to function and in which good results will b e
achieved only when they are thus confined and devoted to larger tasks . I
address myself to a situation and not to sporadic instances of such adminis-
trations . Considerable time of that great body and also of . this office is con-
sumed in conferences and discussions required by reason of such assumed
power of supervision of the decisions of the office in matters of technical la w
and judicial duty . I can recall distinctly my inability to get a General Staf f
officer to grasp the usual technical significance and the propriety of applyin g
the legal principles usually expressed in damnum absque injuria ; res inter
alios acta : generalia specialibus non derogant, and like technical concepts .
I can recall a recent instance of a plain case of a lack of jurisdiction in which
the Chief of Staff personally functioned for a considerable part of three day s
in an endeavor to make up his mind whether the error was jurisdictional ,
rendering the judgment null and void, or was an error of law, simply requir-
ing a reversal in my judgment. No war of any consequence can properly be
conducted with such General Staff administration.

III . The whole argument on the other side is found in the contention tha t
the word " revise " has no substantial meaning, but has reference only to cleri-
cal corrections.

One single fact exposes the utter fallacy of that contention, and had it been
considered must have prevented an expression of that view .

The fact is this : The word " revise " is an organic word, which solely create s
and defines the duties of an entire bureau . Congress went to the great length
of creating an independent bureau in the War Department for the sole and de-
clared purpose of having it " revise " the proceedings of all military courts, an d
made that duty of revision the sole duty of that bureau .

It is true that the word " revise," as descriptive of the duty of the Judg e
Advocate General, is found associated in the Revised Statutes with other word s
that are not of an organic nature . But in construing the Revised Statutes ,
if there be doubt enough to justify construction, as there is not in this case ,
the antecedent legislation may and should be examined ; and when examined
it can be seen that there can be no application of the doctrine of noscitu r
a sociis here ; indeed, because of the established meaning of the word " revise,"
there could have been no application of the doctrine under any circumstances .

The act of July 17, 1862 (12 Stat ., 598), was an act establishing anew the
office of the Judge Advocate General, and no functions were established for
that office other than that enjoining that

" To his office shall be returned for revision all record and proceedings of all
courts-martial and military commissions, and where a record shall be kept o f
all proceedings had thereupon."

The declared purpose of having the records returned to this office was tha t
the Judge Advocate General should revise them and make a record of his pro-
ceedings in revision .

Again, the act of 1864 (13 Stat ., 145) created a separate bureau of the Wa r
Department for this special purpose in the following language :

" SEC . 5. There shall be attached to and made a part of the War Departmen t
during the continuance of the present rebellion a bureau, to be known as th e
Bureau of Military Justice, to which shall be returned for revision the record s
and proceedings of all courts-martial, courts of inquiry, and military commis-
sions of the armies of the United States, and in which a record shall be kept
of all proceedings had thereupon . "

And in the following section, descriptive of the duties of the Judge Advocat e
General, the statute uses the words, " He shall receive, revise, and have re -
corded all proceedings of courts-martial," etc . These words describe hi s
duties, hut the extent of revision is, of course, to be found in the fact that i t
was the sole and single purpose of the creation of the bureau . The duties
established for that bureau in its origin are still included within those of the
office of the Judge Advocate General. Is it not opposed to common sense
and reason to say that the Congress of the United States went to the grea t
length of creating a separate bureau of this War Department for no purpos e
at all, or, at most, in order that some inconsequential clerical change might be
made upon the record ?

It is to be observed that the unreported decision in the Masons case, a cas e
which I have been familiar with since 1902, and which for the moment and
perhaps because of its utter lack of authority I had forgot, holds that upo n
the doctrine of noscitur a sociis the word " revise " imports but clerical duties .
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All that that judge said was said without evidence of any study of the statut e
and without reference to antecedent legislation ; and furthermore, it was the
most patent dictum .

But there is another reason why the word "review" can not be applied to.
any substantial clerical change in the record . The record is made by th e
court ; it can not be changed except by the court . The record can not be mad e
elsewhere. There is, then. no field for any clerical revision .

To be guided by this line of argument would he to hold that Congress created
an entire bureau whose sole duty should be to dot the " Bs" that had not bee n
dotted and cross the "Vs" that had not been crossed and correct errors o f
spelling and perhaps of grammar, and to substitute one's personal view of
correct punctuation for that which the court reporter had adopted . In other
words, Congress went to the ridiculous length of establishing a bureau of the
War Department where sole objection was to correct the clerical inaccuracies
of a court reporter.

But Winthrop accepted this dictum without examination, and we are engage d
to-day in nodding acquiescence to a proposition which, had it come less wel l
sponsored, would have been greeted with impatience .

IV. "Revise," in its every sense—ordinary, legal, and technical militar y
sense—means to correct, to alter, and amend .

The Judge Advocate General's brief, though concurring in the argument tha t
the word " revise" represents purely clerical duties, does in a rather incidenta l
and delicate way suggest that the word "revise" as here used may mean a
review for the purpose of correction. If that were the acceptable view of th e
statute, then Congress must have contemplated that the power of correction
existed somewhere. But he does not follow that definition up or rely upon i t
to locate the power of revision . The Judge Advocate General, so far as I ca n
find, has no real authority for any such definition . His own illustrations fail
completely . If a proof reader revises a copy, he himself changes it so as t o
make it conform to some standard. The committee who report a proposed
revision of the law to Congress do not revise the law ; Congress does it . Those
were the practical examples the Judge Advocate General chose to rely upon .

(a) The ordinary meaning of the word "revise" is not to review for th e
purpose of corrections, but to perform the act of correction . Look up the
word in the ordinary dictionary ; look around your library at the "revise d
editions" ; look at the "Revised Statutes" or " Revised Codes," and no doub t
whatever can be entertained of its meaning. It is an active, decisive power
that results in a change in modifications of the proceedings revised . Ordinarily ,
"revise" is a broader word than "review," especially so in the literary
sense ; and the two may be distinguished in that the former is active and
decisive, the latter passive, informatory, and advisory . In a legal sense,
"revise ." while less commonly used in Anglo-American law than "review" a s
establishing supervising or appellate power, seems to be synonymous with it .

(b) In its legal sense the meaning of the word . as evidenced by a multitude
of examples of its use, is unmistakable ; and if the single example heretofore
given of its significance when used in statutes were "persuasive" at all, thos e
to he given now should prove absolutely convincing.

The Judge Advocate General says that such examination as he has been abl e
to make of legislative precedents "fails to disclose a single instance in which
the power to modify or reverse the judgments of inferior courts is deduced
from the word ` revise' without the addition of apt words specifically con-
ferring the power to reverse or modify ." And then, after referring to the use
of the word in the bankruptcy statute cited by me_ he said :

"This legislative precedent as judicially applied would, if it were properl y
and accurately set forth in the brief, he most persuasive . "

My reference and reliance upon the word "revise" as used in the bank-
ruptcy statute was quite justified as showing that the word " revise" as ther e
used means exactly what is here contended for—changing the proceedings of
the civil i n ferior courts of bankruptcy so that they shall conform to law .
And the annellate power thereinbefere conferred in the statute was not wha t
challen ged the attention of the court as a measure of their power over inferio r
proceedin gs, but it was the word "revise. "

	

.
But I submit the following, which ought to be conclusive :
(a) The word "revise " is the sole word used in the constitution of Orego n

to confer full apnellate jurisdiction upon the supreme court of that State, an d
that court has given the word a fulsome meaning, even in the fact of legisla-
tion evidently designed to limit it .
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(b) The word " review " is used by the constitution of North Carolina as the
sole word for conferring full appellate power upon the supreme court of tha t
State.

(c) The word "review" is used by the constitution of New York to confe r
full appellate power upon the Court of Appeals of that State .

(d) Randolph's plan for the Supreme Court of the United States was con-
tained in the following resolution :

" Resolved, That the Executive and a convenient number of the nationa l
judiciary ought to compose a council of revision, with authority to examin e
every act of the National Legislature before it shall operate ." (Madison's
Journal of Federal Convention, p . 62. )

(e) Section 24 of the constitution of Illinois, 1818, provided "that the
general assembly may authorize judgments of inferior courts to be removed
for revision, directly to the supreme court." This language is peculiarly simi-
lar to the language here discussed and none other was needed to confer appel-
late power upon the supreme court of that State .

(f) "Revise" has a meaning here contended for in constitution of Cali-
fornia (Art . X, 1849, 1879), constitution of Alabama (sec . 3, 1819, and Art
IX, 1865), constitution of Florida (Art . XIV, 1838 and 1865) .

(g) The Court of Customs Appeals has final appellate jurisdiction ove r
decisions of the Board of General Appraisers, all of which is deducible out of
the word " review." (Judicial Code, see . 195.) The word as there used in-
cludes the usual appellate powers, including the reversal of the Board of
General Appraisers when the court is satisfied that the findings is wholl y
without evidence or clearly contrary to the weight of evidence . (See United
States v . Riebe, 1 Customs App . 19 ; Holbrook v. United States, 1 Customs App.
263 ; Carson v. United States, 2 Customs App. 105 ; In re Gerdau, 54 Fed . 143 . )

(h) The decisions of the Comptroller of the Treasury over settlement of
accounts by the decisions of auditors is described by the statute (act of Jul y
31, 1894, 28 Stat., 207), as " a revision " and his decisions are referred to a s
"decisions upon such revision . "

(i) Section 271, Revised Statutes, defining the power of the First Com p
troller, provides as follows :

" The First Comptroller, in every case where, in his opinion, further delay s
would be injurious to the United States, shall direct the Fir§t and Fifth Audi -
tors of the Treasury forthwith to audit and settle any particular account whic h
such officers may be authorized to audit and to report such settlement fo r
revision and final decision by the First Comptroller . "

(j) Section 482, Revised Statutes, defined the powers and duties of ex-
aminers in chief in the Patent Office and provided as follows :

" The examiners in chief shall be persons of competent legal knowledge and
scientific ability, whose duty it shall be, on the written petition of the appellan t
to revise and determine upon the validity of the adverse decisions of examiner s
upon applications for patents, and for reissue of patents, and in interferenc e
cases ; and, when required by the commissioner, they shall hear and repor t
upon claims for extensions, and perform such other like duties as he may assign
them."

(k) Section 4914, Revised States, defining the jurisdiction of the Supreme
Court of the District of Columbia, provides :

" The court, on petition, shall hear and determine such appeal, and revise
the decision appealed from in a summary way on the evidence produced befor e
the commissioner, at such early and convenient time as the court may appoint ;
and the revision shall be confined to the points set forth in the reasons o f
appeal. * * * "

(1) " Review " is the sole appellate word used in section 330 of the Cod e
of Arizona establishing jurisdiction upon the supreme court of that State .

(m) " Review " is used also to confer appellate jurisdiction upon the suprem e
court in section 4824, Code of Idaho.

(n) " Review " is thus used in section 7096, Code of Montana.
(o) "Review" is so used in section 654, Code of Utah .
(P) In State v . Towery (39 So. 309, Ala .), the question was as to the mean-

ing of the word " revision " as used in a clause of the constitution requiring th e
legislature periodically. to make provision for the revision of the statutes . The
court there construes the word in the usual sense of review, alter, or amend ,
and said with reference to the meaning of the word, "Such changes as ar e
admissible are within the purview of the section."
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(q) In State v . King County (37 Pac . 489, 491, Wash .), the court deduced
its authority to review by way of certiorari an inferior court's decision out o f
the word " revisory ." Even the dissenting justice in that case admitted that the
word " revision " included the power here contended for, but held that in thi s
case it had reference only to those judgments which were already within th e
jurisdiction of the court by virtue of some other appellate power.

(r) The word is, apparently, habitually used as defining the power of courts
over municipal corporations, taxation boards, and insolvency proceedings. (34
Cyc . 1723 ; and the word is used, in that publication, as indicating a revisory
power over criminal sentences . 12 Cyc . 783 . )

(s) The supreme court frequently alludes to its power " to revise judgments "
of inferior courts . (See, e . g ., the Dred Scott decision, 19 Horn 452, 453. )

Of course, the fact that appellate power is frequently conferred with grea t
particularity in such terms as " revise, reverse, remand, alter, amend, and set
asid?" places no logical or legal restriction upon the word " revise," certainly
not when it is used alone .

Eleven of the State constitutions confer full appellate power in one or tw o
words, using none of those enumerated .

The term " revise," and " revision of proceedings "'having this general sig-
nificance, has been known to military law and procedure from time immemorial .

It was known to the early mutiny acts prescribing that no proceeding s
should be returned to be revised by the court more than twice .

In Tytler's Military Law (1806, p . 173) it is said, with reference to Britis h
military law that the King has no power of revision, but that that functio n
belongs to the courts of justice . He further says :

" All, therefore, that it is competent for his majesty to do, if the sentence of
a court-martial shall not meet with his approbation, is to order the court t o
review their proceedings, and even this power, as above stated, is limited, for
the mutiny act declares ` That no sentence given by any court-martial and
signed by the president thereof shall be liable to be revised more than once .'"

It is to be observed that even in English law the power of revision of courts -
ma rtial proceedings and sentences is clearly distinguished from the Crown' s
power of pardon.

" Revision of proceedings" and "proceedings in revision " are terms wel l
known to the Anglo-American military law with reference to the power of court s
to reconsider and correct their own proceedings, judgments, and sentences .

In 6 Opinions of the Attorney General (203), Attorney General Cushin g
discussed this power of revision with great thoroughness, saying in that con-
nection :

" It is laid down as a thing not open to controversy in all the books of mili-
tary law that the superior authority may order a court-martial to reassemble t o
revise its proceedings and its sentence ; "
citing for that authority Hough on Courts-martial (p . 29), McArthur on
Courts-martial (p . 136), Griffith's Notes (p. 90), Kennedy on Courts-martia l
(p. 229, 290), Anon., Observations on Courts-martial (p . 38-65), Tytler's Mili-
tary Law (p. 170-338), James's Collection (p. 556), Simmons's Practice (p.339) ,
De Hart on Courts-Martial (p. 203), O'Brien's Military Laws (chap. 23) .

This procedure, with the word " revise " as descriptive of it, is an establishe d
part of our own military procedure, which occurs in daily practice, is treated
of in all tests and is recognized by that name by all our courts.

See Macomb (1809), Duane's Military Dictionary (1810), Scott's Military Dic-
tionary (1864), Benet's Military Law under "revision" ; also all military texts .

V. The word " revised " as a matter of fact is in no sense ambiguous, and ther e
is no room for construing it . It would have made no difference, therefore, wha t
the administrative practice was or is . The quality of law is not imparied by non -
use . As a matter of fact, Judge Holt did, in form at least, pronounce sentences
invalid and did not content himself simply with recommending that pronounce-
ment was by superior authority . His views as to the validity of proceedings wer e
expressed in terms that savor of judicial pronouncement, and the orders of th e
War Department so far as examined seem to respect that quality by confirmance.

The meaning of the word is not fairly questionable. Furthermore, Senators in
debate referred to the power conferred as that of a court of review. Congress
seems to have had no doubt about it. In such a case; practice can not govern .

In writing the opinion I went through the record books of a part of 1863, an d
my notes of that search reveal that Judge Holt's reviews very frequently termi-
nated with a declaration which, by its form and tenor, indicated, so far as hi s
office was concerned, judicial finality . It was common to conclude with th e
statements : " Therefore the sentence is inoperative, " " Therefore this fatal de-
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feet must prevent a confirmation of the record," " The sentence is fatally defec-
tive," " For error of law committed by the reviewing authority the sentence is in-
operative, notwithstanding the confirmation of Maj . Gen . Hooker," " The sen-
tence as it stands is inoperative," " The sentence is invalid and should not b e
enforced," " The sentence rested upon such a record should not be carried int o
execution," and such like expressions .

" Sentence is therefore inoperative " occurs 8 times ; record is fatally defective
and sentence should not, or can not, or must not, be enforced, or carried into
execution, or confirmed, 16 times . The record shows that, in the administratio n
of those days, the Judge Advocate General was regarded both by the Presiden t
and the Secretary of War as the law adviser upon matters of military adminis-
tration and justice, and at least no power of command stood between him an d
those supreme authorities. It also shows that the Judge Advocate General very
frequently, indeed, one might say, habitually, returned the record direct to the
reviewing authorities with instructions as to errors of law and pointing out th e
necessity for correction where correction could be made in order that the sen-
tence be held operative . That the examination, if not revision, of the records
might be the more expeditiously made an Assistant Judge Advocate General ,
representing preliminarily the Judge Advocate General, and his power, and not
connected with any commander's staff, was stationed in a central situation wit h
duty, as to proceedings, " to call for such as are not forwarded in due season, t o
examine then, to return for correction such as are incomplete, and to give imme-
diate notice of fatal defects to the proper commanders, that sentence may not b e
illegally executed." (G . O . 230, A . G . O., Aug. 16, 1854. )

VI. The judge advocate general of England certainly did have this power o f
revision. (I am not advised of his present authority . )

Clode (1869), volume 2, pages 359, 364, 360 . While his letters patent do not
clearly define his duties, it was prescribed therein :

" He exercises the powers of a supreme court of review, as regards the pro-
ceedings of all district, garrison, and general courts-martial, whatsoever an d
whensoever. "

The following is quoted from Jones's Military Law (1882, p . 94) :
" The Judge Advocate General and his deputy are always civilian lawyers,

while the deputy judge advocates, who in England attend at B . C . M., are always
military mien .

" The judge advocate general ' s department forms a final court of appeals and
has the power of upsetting or " quashing, " as it is called, all proceedings of
courts-martial and it therefore takes no part in the actual preparation, conduct ,
or management of prosecutions .

" The judge advocate general is a member of the privy council . He is gen-
erally chosen from among barristers who are members of Parliament, and the y
stand or fall with the government to which they are attached .

"All the proceedings of general courts-martial which at home must be con -
firmed by the sovereign are sent to the judge advocate general, and the sov-
ereign confirms on his responsibility as a minister of the crown, and acts on hi s
recommendation .

" The judge advocate general is responsible to Parliament, hence a prisoner ,
if wronged can appeal at law against him, for ' the sovereign can do no wrong .'

" The duties of the judge advocate general are confined to the examination o f
the proceedings as to their legality, whether the sentences are within statute
laws, etc . The expediency of carrying out the sentences, or as to remission, etc . ,
is not his province, the C . in C . advises the crown on these points ." (Pp. 94-95 . )

It must be remembered, too, that the civil courts of England exercise a fa r
larger power over the judgments of courts-martial than do our own .

VII. Whence comes the established power to declare proceedings null and
void for jurisdictional error? And why should not the larger . power include
the lesser radical one of correction of legal error ?

Nobody essays an answer. Doubtless, a reviewing authority . by statute, may
disapprove " a sentence because it is null and void, or because it is bad fo r

prejudicial error of law ; and I think that frequently it is said in our texts an d
in our practice that a sentence is " invalid " though not for jurisdictional error .
The larger power, in practice, is exercised here in the department . It is ex-
tremely difficult for me to comprehend any reason that concedes to this depart-
ment the larger power but denies to it the lesser one . -

VIII. The necessity, in the name of justice, of locating this power in this de-
partment and preferably in this office, where logically and I think legally i t
belongs, must be apparent to all who are familiar with the administration o f
military justice.
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In the first half of November, while I was in charge of the office, I set aside
the judgments and sentences in the cases of 19 enlisted men, because of prejudi-
cial other than jurisdictional error invalidating the judgment. The numbe r
in which on established principles such reviewing power should be invoke d
should be expected largely to increase .

	

-
Courts-martial are courts dealing with the right of life and liberty of al l

who are subject to their jurisdiction, a number already beyond a million, doubt -
less soon to pass into many millions of our citizens . They are courts of law
administering the law of this land, in accordance with the law of the land, fo r
a great national purpose . Their judgments are judgments of law. - Can it be
said that their judgments are beyond all legal inquiry ; that though they ma y
be arrived at in contravention of all law, if the court according to the usua l
narrow jurisdictional tests had jurisdiction, the judgment, though concededl y
wrong for error of law, is beyond all correction ?

There is to-day as never before an urgent, impelling necessity for such re-
visory power ; if not here, then elsewhere . It will not do to say that such error s
of law, affecting the proceedings to the great prejudice of the accused an d
rendering the judgment bad because thereof, are rare and for that reason ma y
be ignored . That doubtless was the reason why the power was permitted to
remain not fully used or to drop into desuetude . But this clay finds the Arm y
increased tenfold. A few more months hence it will have been increase d
twentyfold, and obviously a year hence the Army of the United States must
necessarily, if we are to take the part in this war that this Nation purposes t o
take, consist of 3,000,000 of men . The officers of that Army must necessaril y
be largely untrained officers, conscious, of course, of their great power, require d
necessarily to exercise it, and exercising it necessarily without the most enlight-
ened judgment or consideration. It will consist of men just come from th e
shops, the factories, and the farms, unused to Army life with its peculiar cus-
toms and its rigorous duties, willing but uninformed . With such elements
errors upon the part of the officer on the one hand exercising disciplinary au-
thority, and on the part of the enlisted man on the other subjected to such
authority, must be exceedingly numerous, and resort to the disciplinary actions
through the agencies of the court-martial frequent . The triers of the case wil l
be officers of the same class and so frequently will be the reviewing and ap-
proving authorities . Opportunity for resort to court-martial and opportunity
for error in the courts-martial proceedings themselves will be largely multi -
plied over those that obtain in normal peace conditions. There is chance for
grave error in the most enlightened legal system, but still greater chance in a
legal system which necessarily must be administered by men uninformed in
the law, and an immeasurably greater chance in the case of such an Army as
ours must necessarily be . I must assume that no man with the interest of th e
Army and the country at heart and with the ordinary conception of the neces-
sity of maintaining justice in our institutions could doubt the advisability and
the necessity of establishing here or elsewhere such revisory power .

I have no shame in confessing that I feel strongly about this, and not in an y
contentious way . I am not impelled to file this brief because the Judge Ad-
vocate General of the Army disagrees with me, nor the Chief of Staff, nor othe r
authority. I am entirely out of the field of contention . I feel strongly about i t
as a matter between a man and his fellow men, between an officer and the me n
whom he should protect, between a man and the Army in which he serves, be =
tween a soldier and his nation. What happened to these men can happen to
me . A soldier has nothing but his service . He is honored by his professional
reputation or dishonored by the lack of it . Society has established certain
rules which are its law, and by which human conduct is tested . All lawyer s
at least understand the methods of applying those tests . If the test be not ap-
plied in accordance with the law, there has been no test . It is not sufficient to
say that a system of administration of criminal justice may not be a fair an d
just system, though it provide for an appeal, though the fact remains that no
enlightened system has ever permitted a judgment to remain as final whe n
reached in contravention of the rules of law . The question here is whether o r
not, when, according to the well-understood principles of law and justice, a
judgment is concededly and palpably wrong, it must remain and persist as the
law of the land in condemnation of an individual while it is concededly wrong .
It seems to me that a soldier, before suffering the extreme penalty of deat h
or other serious punishment, should, on principle, be entitled to have the proceed-
ings of his trial examined, not solely by the commander convening the court i n
the field, but by a separate and independent authority, who, skilled in the law ,
properly circumstanced, can, with the necessary deliberation and considerate-
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ness, pronounce the trial free from prejudicial error . Even in the absenc e
of statute it would be the duty of the department to endeavor to discover o r
provide a means whereby such a wrong could be righted . In the case that i t
could invoke a doubtful statute, it would be the duty of the department on all
principle to resolve the doubt in favor of its jurisdiction to apply such remedy .
Surely there can be no excuse for the department's not taking the remedia l
action which the statute clearly authorizes, indeed I think requires it to take .

Conclusion .—This revisory power should exist ; and I doubt not that whe n
exercised with judicial wisdom and discretion, as it must be if it is a judicia l
power at all, under proper rules and regulations, it will prove a great help, an d
never a hindrance, to safe and sound administration, and place military justic e
upon a plane that will cause it to merit and receive, more than it ever ha s
heretofore received, the approval of the American people. I earnestly ask tha t
this matter may be conceived to be, as doubtless it is, one of prime and funda-
mental importance to our Army. It is a matter affecting the relation of the
Nation to its soldiery ; it is a matter at the very base of military justice as an
institution ; it is a matter affecting justice under the law to the individual sol -

, dier. Justice tinder law is as necessary to the American Army as it is to an y
other American institution .

S . T. ANSELL.
DECEMBER 10.

EXHIBIT 39.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, December 22, 1917.
Memorandum for the Judge Advocate General .
Subject : Certain administrative measures affecting justice and discipline in th e

Army.
1. It is my judgment that you should give immediate consideration to the

following matters :
(a) Regardless of your views or mine upon the question of the revisor y

power of this office, orderly administration as well as justice requires that sen-
tences of death and sentences resulting, if executed, in immediate expulsio n
from the Army should not be executed until the proceedings may be reviewe d
for prejudicial error by an officer of and representing this bureau, and not of
the administrative staff and representing the officer ordering the court and his
power . In order that there might be no delay in such review of proceedings ,
reviewing authorities should be instructed to forward to the reviewing office r
of this bureau all proceedings without a moment of delay .

(b) The above consideration would require the establishment in France o f
such a reviewing officer with duties as indicated. This administrative metho d
would involve nothing of inhibited delegation of power. Assuming, as I have
held, that the revisory power is in the Judge Advocate General of the Army, i t
is not necessary as a matter of law, as, indeed, it is not practicable as a matte r
of fact, that that officer function personally in each case . The function is a
function of office ; the statute originally establishing the Bureau of Military
Justice clearly so indicated, provided for assistants, and empowered them, i n
effect, to perform the duty under the general supervision, of course, of the hea d
of the office.

2 . Another important matter is to be found in the most expeditious and at th e
same time lawful and just method of ridding the Army of inefficient officers .
Among the large number of officers in our Army, considering the methods of
selection and the inadequate knowledge of them upon the part of the appoint-
ing authority, must be many who ought to be eliminated, and the sooner an d
with the least disturbance to normal functioning the better . The number of
cases involving the trial of officers is very large already and is rapidly increas-
ing . In the great majority of cases the sentence awarded on conviction is
limited to dismissal from the service . In view of the great time necessarily
consumed in court-martial trial, the preparation for trial, serious questio n
whether an officer shall be tried by court-martial when it is reasonably eviden t
from all the circumstances that the jumacial method will result only in a separa-
tion of the officer from the Army . My own view is that the summary Executive
power of removal ought to be applied in such cases, and I think consideratio n
should be given now to establishing the respective executive and military judi-
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elal domains in such matters. Our commanding generals ought to be advise d
of the extent of jurisdiction which the Executive is to assume, in order that the y
may determine whether it is preferable to bring an officer to court-martial or
submit the case for Executive action .

3. Another matter : You mentioned yesterday the question of promotion of
officers below general rank in the additional forces . This office has given som e
consideration to that qucstion, but apparently it was upon an informal sub -
mission, or it may be upon no submission at all . We did conclude, however ,
that the President might institute a system whereby he might exercise his
power through selections made by subordinate commanders in accordance with
the method by him established, and that resultant appointments would be beyond
judicial inquiry or just criticism . It is my judgment that it would be highl y
injurious to the Army, large as it is and operating as it is, to hold that the
Executive function must be exercised in each individual ease by the Chief Execu -
tive in person. As Government grows, constitutional functions can not be thu s
personally exercised . Law must conform to such evident necessities .

4. There are other matters of policy that I shall take up with you whenever
I shall have had time to formulate them .

S . T . A .

EXHIBIT 40 . -
WAR DEPARTMENT ,

OFFICE OF THE JUDGE ADVOCATE GENERAL ,
Washington, January 9, 1918 .

Memorandum for Gen . Crowder .
Subject : Revision of court-martial proceedings .

1. I have just been advised of the step taken by the Secretary of War t o
prevent the execution of possibly illegal death sentences in the United State s
by requiring that the record be transmitted to the department and reviewe d
here. that its legal correctness may be assured before execution . While a ste p
in the right direction, I deem it my duty to say that in my judgment it fall s
short of the requisite degree of remediality in that it is not applicable generally,
nor to all those sentences which, unless stayed, mean separation of a man from
the Army and placing him, in a practical sense, beyond the reach of remedia l
power subsequently exerted .

2. I see no reason why the same measures of relief should not be extende d
to dismissal and dishonorable discharge ; nor do I see any reason why it should
not be made applicable to our forces in France, as well as elsewhere ; all of
which could, with the establishment of a proper and practical system of revi-
sion, he done without evil administrative result and to the advantage of law and
justice .

3. This would require the establishment in France of an office representin g
the functions of the Judge Advocate General, the duties of which would be
practically those defined in General Order No . 230, July 16, 1864, establishin g
such reviewing office in Louisville . For your information, I quote that order :

" I. Col . William M . Dunn, Assistant Judge Advocate General, will take post
at Louisville, Ky ., at which place the office of Assistant Judge Advocate Genera l
is hereby established .

"All records or courts-martial and military commissions, which are required
by regulations to be forwarded to the Judge Advocate General, will be sent, b y
officers ordering such courts of commissions, within the Military Department s
of the Ohio, the Tennessee, the Cumberland, the Missouri, Arkansas, and Kansas ,
to the Assistant Judge Advocate General, at Louisville .

" With reference to records of courts and commissions, it will be the duty o f
the Assistant Judge Advocate General to call for such as are not forwarded in
due season, to examine them, to return for correction such as are incomplete ,
and to give immediate notice of fatal defects to the proper commander tha t
sentences may not be illegally executed . He will forward all complete record s
to the Judge Advocate General, but will not be expected to prepare reports o n
them unless specially instructed to that effect by the Judge Advocate General .

" II. The Assistant Judge Advocate General will be allowed the number o f
rooms as office and fuel therefor assigned to an Assistant Quartermaster Gen-
eral in paragraph 1068, General Regulations .

"By order of the Secretary of War :
" E. D . TOWNSEND,

"Assistant Adjutant General."
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Such an office, located conveniently to our general headquarters could givethat thorough, disinterested, and judicial review of such sentences necessary t oassure their correctness without considerable or injurious delay .
4. The review- of all cases, including those which carry sentences separatin g

a man entirely from the service, should be expeditious—not so much that pun-
ishment shall be swift as that injustice be not suffered . The power of revision
should not be limited to approval or disapproval, but should include all powerspossessed by reviewing authorities . When I wrote the original opinion upo n
the subject I had several of the assistants suggest regulations to govern th e
exercise of such power, and it was then generally agreed that

" 1 . The power of revision shall not include the power to deal with the case
before the officer appointing the tribunal has finally dealt with it nor the powe r
to admit new evidence or otherwise retry the facts .

" 2. It shall he confined to a review of errors of law injuriously affecting th e
substantial rights of the accused, and as thus confined and for the limited pur-
pose of correcting such errors of law it shall include

"(a) The power to declare a proceeding, finding, or sentence void for want of
jurisdiction .

"(b) To disapprove a finding and to approve only so much of a finding of
guilty of a particular offense as involves a finding of guilty of a lesser include d
offence when the evidence of record requires a finding of only the lesser degre e
of guilt .

"(e) To disapprove the whole or any part of any sentence.
"(d) Such other revisory power, not exceeding the general scope and purpose

herein prescribed, as may be found necessary for the correction of such errors .
" 3. In a case in which such power is inadequate for the correction of suc h

errors the power shall include the right to return the record to the prope r
authority that the tribunal may make the necessary revision, or to transmit it
to the Secretary of War with a recommendation for a proper exercise of th e
pardoning power . "

5 . I think no doubt need be entertained but that such a system of revisio n
would be workable, nor is it of more than academic interest to determmin e
whether the power finds its source in the inherent relation of the President t o
the Army, or in the statutory donation of article 38, or in the revisory func-
tions of the Judge Advocate General established by section 1199, Revise d
Statutes, though, of course, I think it is clearly established in the latter sectio n
and not otherwise.

S. T. ANSELL .

EXHIBIT 41 .
JANUARY 10, 1918 .

Memorandum for the Secretary of War :
1. In your memorandum of December 28, 1917, relating generally to the power

of revision of sentences of courts-martial, you state, after outlining to som e
extent your own views :

" I would be glad to have your views upon the two questions suggested here :
(1) With regard to the coexistence of the power of summary execution wit h
the power of revision in 1862 and 1864 ; and (2) the sort of appellate procedur e
involved in the power to revise, according to the views accepted by Gen. Ansell
and his associates. "

2. Your first suggestion may be answered briefly with the statement that a t
the date of the enactment of the act of July 7 . 1862, and of the similar act of
1864—the acts which are the antecedents of what is now section 1199 of the Re -
vised Statutes—the Articles of War, in so far as they relate to the power o f
reviewing authorities to confirm and execute sentences of general courts-martial ,
were the same as now. The Articles of War recently adopted made no change
in this particular .

3. With reference to your second suggestion, it is my belief—in which I hav e
no doubt Gen . Ansell fully shares—that there is no necessity whatever for a n
appellate review with authority to direct a trial de novo. The real need of re-
visory action is limited to a class of cases in which the action of the court an d
the reviewing authority has become final before the error or defect in the pro-
ceedings of the court has been discovered, and it is then too late to do full
justice to the accused—ordinarily because of the finality of his separation fro m

132265—19—Fr 7—12
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the service . It is obvious that any remedy afforded by a pardon, mitigation ,
restoration to service, or authorization for reenlistment is not sufficient to reach
a case where the accused has been illegally tried or erroneously convicted ;
and it is further obvious that the real problem before the department is to
apply corrective action before it is too late.

There are three classes of cases in which this revisory action is necessary ,
namely : Cases involving a sentence of death, dismissal of an officer, or dis-
honorable discharge of an enlisted man . The number of cases in which suc h
action will be found necessary will be a very small percentage of the aggregat e
tried, probably less than 5 per cent. The question to be disposed of resolves
itself, therefore, into one of preventing sentences of death, dismissal of an officer ,
or dishonorable discharge of an enlisted man, from being executed before final
review of the record of trial in this office. The scope of the difficulty is ver y
much reduced by the fact that, in the great majority of cases where dishonor -
able discharge is a part of the sentence, the execution of the dishonorable dis-
charge is suspended by the reviewing authority until the soldier is release d
from confinement under the authority contained in the fifty-second article o f
war . Where this is done the correction of injustice is easy of accomplishment .

I have reached the conclusion that the problem may be easily solved by estab-
lishing rules of procedure which may be prescribed under the authority of
existing legislation. The President, as Commander in Chief, has a certain
power of control, through the establishment of rules of procedure, which may
be deduced from the whole body of the Articles of War, but which is specificall y
stated in article 38, which is as follows :

" The President may by regulations, which he may modify from time to time ,
prescribe the procedure, including modes of proof, in cases before courts-martial ,
courts of inquiry, military commissions, and other military tribunals : Provided,
That nothing contrary to or inconsistent with these articles shall be so pre -
scribed : Provided farther, That all rules made in pursuance of this article shall
be laid before the Congress annually . "

Rules of procedure comprise pleading, evidence, and practice . They are such
rules as control and direct the whole conduct of a judicial proceeding, fro m
its inception up to and including trial and judgment. This is settled by many
decisions of the courts . Under this authority to prescribe rules of procedure
the action of reviewing authorities can be so controlled that, while we wil l
not detract in any manner from the independence or finality of their action ,
we will suspend the execution of sentences in certain cases until the record s
of trial in those cases have been reviewed and the legality of the findings and
sentences determined .

I recommend, therefore, that the . rule of procedure heretofore authorized
by you, and which has been published to the service, be revoked, and the fol-
lowing substituted therefor :

(1) Whenever, in time of war, the commanding general of a territorial de-
partment or a territorial division confirms a sentence of death, or one of dis-
missal of an officer, he will enter in the record of trial his action thereon, bu t
will not direct the execution of the sentence. His action will conclude wit h
a recital that the execution of the sentence will be directed in orders after th e
record of trial has been reviewed in the office of the Judge Advocate General,
or a branch thereof, and its legality there determined, and that jurisdiction i s
retained to . take any additional or corrective action, prior to or at the time o f
the publication of the general court-martial order in the case, that may be
found necessary . Nothing contained in this rule is intended to apply to an y
action which a reviewing authority may desire to take under the fifty-firs t
article of war .

(2) Whenever, in time of peace or war, any officer having authority to re-
view a trial by general court-martial, approves a sentence imposed by suc h
court which includes dishonorable discharge, and such officer does not inten d
to suspend such dishonorable discharge until the soldier's release from con-
finement, as provided in the fifty-second article of war, the said officer will enter
in the record of trial his action thereon, but will not direct the execution of th e
sentence. His action will conclude with the recital specified in rule 1 . Thi s
rule will not apply to a commanding general in the field except as provided i n
rule 5 .

(3) When a record of trial in a case covered by rules 1 or 2 is reviewe d
in the office of the Judge Advocate General, or any branch thereof, and is found
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to be legally sufficient to sustain the findings and sentence of the court, th e
reviewing authority will be so informed by letter, if the usual time of mai l
delivery between the two points does not exceed six days, otherwise by telegra m
or cable, and the reviewing authority will then complete the case by publishin g
his orders thereon and directing the execution of the sentence . If it is found ,
upon review, that the record is not sufficient to sustain the findings and
sentence of the court, the record of trial will be returned to the reviewin g
authority with a clear statement of the error, omission or defect which ha s
been found. If such error, omission or defect admits of correction, the review-
ing authority will he advised to reconvene the court for such correction ; other-
wise, he will he advised of the action proper for him to take by way of ap -
proval or disapproval of the findings or sentence of the court, remission of the
sentence in whole or in part, retrial of the case, or such other action as may b e
appropriate in the premises .

(4) Any delay in the execution of any sentence by reason of the procedur e
prescribed in rules 1, 2, or 3 will be credited upon any term of confinemen t
or imprisonment imposed . The general court-martial order directing th e
execution of the sentence will recite that the sentence of confinement or im-
prisonment will commence to run from a specified date, which date, in an y
given case, will be the date of original action by the reviewing authority.

(5) The procedure prescribed in rules 1 and 2 shall apply to any command-
ing general in the field whenever the Secretary of War shall so decide and
shall direct such commanding general to send records of courts-martial involv-
ing the class of cases and the character of punishment covered by the said rule s
either to the Office of the Judge Advocate General, at Washington, D . C . ,
or to any branch thereof which the Secretary of War may establish, for fina l
review before the sentence shall be finally executed .

(6) Whenever, in the judgment of the Secretary of War, the expeditiou s
review of trials by general courts-martial occurring in certain command s
requires the establishment of a branch of the Judge Advocate General's Offic e
at some convenient point near the said commands, he may establish such branch
office and direct the sending of general court-martial records thereto . Such
branch office, when so established, shall be wholly detached from the command
of any commanding general in the field, or of any territorial, department, o r
division commander, and shall, be responsible for the performance of it s
duties directly to the Judge Advocate General .

It may be argued that the procedure here proposed will be more cumber -
some than that at present in force, and will result in unnecessary delays i n
the execution of sentences. It is obvious, however, that such a contention i s
without real merit . But few officers or soldiers are sentenced to death ; but
few officers, considered in the aggregate, are sentenced to dismissal ; and, i n
a majority of cases at the present time where a soldier is sentenced to dis-
honorable discharge the execution thereof is suspended by the reviewin g
authority under the fifty-second article of war. There may be eases wher e
the execution of a sentence of death should be prompt, but there will be n o
case outside of the actual field of military operations where a prompt executio n
of a sentence is so imperative that time can not he taken for a careful review
of the case in the Office of the Judge Advocate General ; and in the case of a
death sentence in the zone of actual military operations a branch of the Judg e
Advocate General's Office could review the case with such expedition that
execution of the sentence need not be deferred more than a week at most .
In cases where the death penalty is to he imposed the certainty that th e
proposed action is both just and legal, which will be assured by the existenc e
of these rules, will more than compensate for the brief delay involved . In
cases sent to this office for review, it is not anticipated that the delay i n
execution of a sentence involving dishonorable discharge need exceed 6 0
days from points outside the continental limits of the United States, an d
need not exceed 30 days from any point within such limits . Ordinarily i t
will be much less ; and the establishment of a branch of this office in France
would result in the expeditious review of all cases originating there. Cases
are now reviewed promptly in this office, and it is expected that the offic e
force will be increased as necessary so as not to permit this very importan t
work to lag behind during the continuance of the war . The delay which woul d
result in cases of enlisted men sentenced to dishonorable discharge is no t
important, because a sentence of dishonorable discharge is usually accom-
panied by a sentence of forfeiture of pay and allowances due or to become
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due . The Government will thus be protected from loss, while the man wil l
be protected from injustice by the rule which provides that the time so los t
in obtaining a final review of the case shall be credited upon his term o f
confinement.

What is believed to be a particular merit of the plan here proposed is to b e
found in the fact that when a record is discovered to be insufficient, or to b e
tinged with such error or illegality that the finding and sentence of the cour t
can not in justice be allowed to stand, these rules make it possible for cor-
rective action to be taken by the reviewing authority when the errors are calle d
to his attention. It can not be doubted that this officer is the one contem-
plated by the Articles of War as the proper officer to take the corrective actio n
which the record of trial may disclose as necessary. A precedent for th e
procedure involv ed in obtaining a review of the case by the Judge Advocat e
General before the reviewing authority finally disposes of the case, is foun d
in the rule which has been in operation for some time to the effect that review-
ing authorities shall not send men .to a penitentiary for confinement until thi s
office has reviewed the records of trial and determined that penitentiary con-
finement is legal. Moreover, I have no doubt that the establishment of thes e
rules will result in greater care being exercised in the disposition of cases b y
reviewing authorities and their judge advocates, and thus the existence of thi s
revisory system will tend to prevent the occurrence of the errors it is designe d
to correct.

Finally, I may state that the revisory action which the Judge Advocate Gen-
eral would take under these rules of procedure would give full force and effec t
to the donation of power contained in section 1199 of the Revised Statutes, with -
out detracting from the authority conferred by any of the Articles of War
upon any other officer ; and would assure, the need of which was suggested by
you at the conclusion of your memorandum, the establishment of " such processe s
as will throw around every man in the Army, whether private or officer, th e
surest safeguards and protection which can be devised against either error of
law, or passion, or mistake of judgment at the hands of those who try him for
offenses involving either his property, his honor, or his life . "

JUDGE ADVOCATE GENERAL.
From the Secretary of War.
Memorandum .
For : Gen . Crowder .

The entire plan has my approval .
Please have letters written transmitting proposed legislation to appropriat e

committees . Put orders in course of promulgation .
BAKER.

Assistant and Chief Clerk ,
January 15, 1918, War Department .

EXHIBIT 42 .

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, January 12, 1918 .
Memorandum for Gen . Crowder :

1 . You want my views upon Maj . Davis's proposed rule of procedure .
(a) It is, if legally correct, a step—though a weak and uncertain step—in th e

right direction, in that it gives large partial recognition to the existence of a
power somewhere which will prove helpful and salutary.

(b) It is faulty as a definition of revisory power in that it regards that powe r
as having application only to that very limited number of cases in whic h
sentences should be stayed.

(c) Above all, however, it is, I regret to say, fundamentally wrong as a
matter of law . The theory is for the reviewing authority to approve the
judgment but suspend its execution until he can be advised of the correctness o f
the judgment itself, and if advised of its incorrectness then to revise it himself .
Having once approved the judgment, it passes beyond his power to amend ,
and such power of amendment, if it exists, must be found elsewhere . On the
other hand, if the stay of execution affects the judgment itself and makes it.
Conditional, or holds it in gremio legis, as it were, awaiting further action by
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the reviewing authority, then it is not final and can not be revised here at all .
If the reviewing authority does not take final action, there is nothing for thi s
department to revise. If he does take final action, then the judgment passe s
beyond his power to revise. Take those sentences revised in this office in due
course and without stay, which will constitute the great majority of cases :
In such eases the action of the reviewing authority is unquestionably final ,
and if there is to be revision of the judgment at all it concededly must be don e
by some authority other than the reviewing authority . In such eases surely the
department would have to exercise the power . Viewed from whatever angle, i t
is perfectly apparent that the source of the authority is in this department an d
must be exercised by this department, if exercised at all . No system can b e
devised whereby the convening authority revises his own judgment at the mer e
suggestion of this department .

(4) The rule, even if it were unquestioned as a matter of law, is contrar y
to all administrative principle. The corrections to be made are corrections of
errors of law discovered upon review here . What reason can there be t o
require this office to review for errors of law, and then be denied the power o f
correction? In any system of law jurisdictions must be defined . Powers must
be located, and they must be powers, not requests . If left undefined, or restin g
upon mere comity, the system is not likely to stand . The test would come
sooner or later, after perhaps a multitude of disagreements . It adds to the
administrative burden and the time required to finalize a judgment .

2. I wish I could give concurrence to something which, though less than the
full power, would be satisfactory to you and the Secretary of War, and woul d
serve, at the same time, as a partial remedy. I can not . I may be permitte d
to say, however, that the limitations which the rule seeks to place upon th e
exercise of revisory power doubtless have their origin in a fear of the conse-
quence of a full exercise of that power . Not sharing that fear, I can not
sympathize with the limitation . Even if I could agree, as I can not, that suc h
a limitation has a basis in law, the power, if it exists at all, should he exer-
cised in full . Otherwise it should be entirely denied. Safety lies in taking one
course or the other, and not in a compromise .

3. I have given this question of revisory power the best that is in me . I see
no reason whatever to hesitate at the adoption of that definition of revisor y
jurisdiction which is found in my recent memorandum and which was adopted
after most thorough consideration upon the part of many of the assistants o f
this office as to what the law requires . I do not believe, as much as I should lik e
to believe, that what Maj . Davis proposed is sound in law or will prove safe i n
practice . I regret, therefore, that I can not advise you to adopt it .

S . A. ANSELL .

ExHIBIT 43.

JANUARY 14, 1918 .
Memorandum for the Secretary of War :

The attached papers will claim your special consideration . They are respon-
sive to your direction of December 28 in respect of the power of revision o f
court-martial proceedings by the appellate procedure suggested for your con-
sideration by Gen . Ansell .

I think the new rule of procedure issued under new article 38 will enable us.
to act remedially on the class of cases as to which you share with this office
the view that revisory action is necessary . It could be made immediately
available by your approval of these regulations ; but in order that there may be
no delay in the theater of war it will be necessary for you to issue the general
order which you will find attached to this memorandum and which follows a
Civil War precedent in establishing a branch office of the Judge Advocat e
General at Gen . Pershing's headquarters.

Please consider in connection with this matter a proposed amendment o f
section 1199, Revised Statutes, vesting in the President of the United State s
the revisory power which Gen . Ansell was inclined to find already vested i n
the Judge Advocate General by said section of the Revised Statutes. If you
approve of this draft I would request to have it brought to the attention of th e
chairman of the two military committees, with a request for its enactment.

E . H . CROWDER,
Judge Advocate General.
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EXHIBIT 44 .
JANUARY 16, 1918 .

From : The Office of the Judge Advocate General .
To : The Adjutant General of the Army .
Subject : General order establishing rules of procedure for courts-martial an d

a branch of the office of Judge Advocate General in France .
1 . I .transmit herewith a draft of a general order relating to the above sub-

ject, which should be published as promptly as possible, and approximately i n
the form indicated . The substance of this order has received the persona l
consideration and approval of the Secretary of War, who has directed that the
same be put in course of promulgation as promptly as possible . To the end
that the contents of this order may be communicated to all officers competent
to convene general courts-martial before the date set for the order to tak e
effect, I suggest that action be expedited, and that the order be transmitte d
by telegram or cable where this may be necessary. The order itself indicate s
that it is to become effective on February 1, 1918.

E . H. CROWDER ,
Judge Advocate General.

EXHIBIT 45.
General Orders, No . 7.

WAR DEPARTMENT ,
Washington, January , 1918.

I . General Orders, No . 169, War Department, Washington, December 29, 1917,
are hereby revoked, and the following rules of procedure prescribed by th e
President are substituted therefor. This order will be effective from and after
February 1,1918 :

(1) Whenever, in time of war, the commanding general of a territorial
department or a territorial division confirms a sentence of death, or one of
dism:ssal of an officer, he will enter in the record of trial his action thereon ,
but will not direct the execution of the sentence . His action will conclude with
a recital that the execution of the sentence will be directed in orders after th e
record of trial has been reviewed in the office of the Judge Advocate General ,
or a branch thereof, and its legality there determined, and that jurisdiction i s
retained to take any additional or corrective action, prior to or at the time o f
the publication of the general court-martial order in the case, that may be
found necessary . Nothing contained in this rule is intended to apply to an y
action which a reviewing authority may desire , to take under the fifty-first
article of war.

(2) Whenever, in time of peace or war, any officer having authority to review
a trial by general court-martial, approves a sentence imposed by such cour t
which includes dishonorable discharge, and such officer does not intend to sus-
pend such dishonorable discharge until the soldier's release from confinement ,
as provided in the fifty-second article of war, the said officer will enter in th e
record of trial his action thereon, but will not direct the execution of the sen-
tence. His action will conclude with the recital specified in rule 1 . This rule
will not reply to a commanding general in the field, except as provided in rule 5.

(3) When a record of trial in a case covered by rules 1 or 2 is reviewed in
the office of the Judge Advocate General, or any branch thereof, and is found
to be legally sufficient to sustain the findings and sentence of the court, th e
rev i ewing authority will be so informed by. letter, if the usual time of mai l
delivery between the two points does not exceed six days, otherwise by telegra m
or cable, and the reviewing authority will then complete the case by publishin g
his orders thereon and directing the execution of the sentence . If it is found ,
upon review, that the record is not sufficient to sustain the findings and sentenc e
of the court, the record of trial will be returned to the reviewing authorit y
with a clear statement of the error, omission, or .defect which has been found .
If such error, omission, or defect admits of correction, the reviewing authorit y
will he advised to reconvene the court for such correction ; otherwise, he wil l
be advised of the action proper for him to take by way of approval or disap-
proval of the findings or sentence of the court . remission of the sentence in whol e
or in part, retrial of the case, or such other action as may be appropriate in
the premises .

(4) Any delay in the execution of any sentence by reason of the procedure
prescribed in rules 1, 2, or 3 will be credited upon any term of confinement or
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imprisonment imposed. The general court-martial order directing the executio n
of the sentence will recite that the sentence of confinement or imprisonment wil l
commence to run from a specified date, which date, in any given case, will b e
the date of original action by the reviewing authority .

(5) The procedure prescribed in rules 1 and 2 shall apply to any commandin g
general in the field whenever the Secretary of War shall so decide and shall
direct such commanding general to send records of courts-martial involvin g
the class of cases and the character of punishment covered by the said rules ,
either to the office of the Judge Advocate General at Washington, D. C., or to
any branch thereof which the Secretary of War may establish, for final
review, before the sentence shall be finally executed .

(6) Whenever, in the judgment of the Secretary of War, the expeditious
review of trials by general courts-martial occurring in certain commands
requires the establishment of a branch of the Judge Advocate General's offic e
at some convenient point near the said commands, he may establish suc h
branch office and direct the sending of general court-martial records thereto .
Such branch office when so established shall be wholly detached from th e
command of any commanding general in the field, or of any territorial, depart-
ment, or division commander, and shall be responsible for the performance of it s
duties to the Judge Advocate General.
, II . There is hereby established, in aid of the revisory power conferred on
the Judge Advocate General of the Army by section 1199, Revised Statutes ,
u branch of the office of the Judge Advocate General at Paris, France, o r
at some other point convenient to the headquarters of the American Expedi-
tionary Forces in France, to be selected by the officer detailed as the hea d
of such branch office, after conference with the commanding general of th e
Amerian Expeditionary Forces in France . The officer so detailed shall be th e
Acting Judge Advocate General of the American Expeditionary Forces i n
Europe, and shall report to and be controlled in the performance of his duties
by the Judge Advocate General of the Army .

The records of all general courts-martial in which is imposed a sentence of
death, dismissal, or dishonorable discharge, and of all military commission s
originating in the said Expeditionary Forces will be forwarded to the said
branch office for review, and it shall be the duty of the said Acting Judge
Advocate General to examine and review such records, to return to the
proper commanding officer for correction such as are incomplete, and to repor t
to the proper officer any defect or irregularity which renders the findings o r
sentences invalid or void, in whole or in part, to the end that any part
thereof so found to be invalid or void shall not be carried into effect. The
said Acting Judge Advocate General will forward all records in which action
is complete, together with his review thereof and all proceedings thereon ,
to the Judge Advocate General of the Army for permanent file.

EXHIBIT 46.
JANUARY 17, 1917 .

Memorandum for The Adjutant General.
Subject : Detail of an officer of this department to net as the representativ e

of this office in the revision of cases by general courts-martial originating i n
our Expeditionary Forces in Europe .
1 . I am handing you herewith a request for the prompt publication of a

general order which has received the personal approval of the Secretary o f
War, who ha's directed that it be put in course of promulgation as promptl y
as possible. This order is to become effective February 1, 1918, and, o f
course, it will be necessary to transmit it by cable to certain of our more
distant court-martial jurisdictions. It will be necessary, I assume, to so
transmit it to Gen. Pershing in France, and I should like a special orde r
issued and transmitted by cable to Gen . Pershing at the time of the trans-
mission of the general order referred to, which special ordeg should be phrase d
substantially as follows :

1 ntil further orders Brig. Gen. Walter A. Bethel, judge advocate, will
assume charge of the branch of the office of the Judge Advocate General estab-
lished in France by War Department General Orders, No. —, current series,
and will perform the duties of Acting Judge Advocate General indicated in , thre
said order .

E. H. Caov: ram,
.Indic Advocate General .
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rJXHIBIT 47.

GENERAL ORDER.

There is hereby established, in aid of the revisory power conferred on th e
Judge Advocate General of the Army by section 1199, Revised Statutes, a
branch of the office of the Judge Advocate General, at Paris, France, or a t
some other point convenient to the headquarters of the American Expeditionar y
Forces, in France, to be selected by the officer detailed as the head of suc h
branch office, after conference with the commanding general of the American Ex-
peditionary Forces in France . The officer so detailed shall be the Acting
Judge Advocate General of the American Expeditionary Forces in Europe, an d
shall report to and be controlled in the performance of his duties by th e
Judge Advocate General of the Army .

The records of all general courts-martial in which is imposed a sentence of
death, dismissal, or dishonorable discharge and of all military commissions,
originating in the said Expeditionary Forces, will be forwarded to the said
branch office for review, and it shall be the duty of the said Acting Judge Advo-
cate General to examine and review such records, to return to the proper com-
manding officer for correction such as are incomplete, and to report to the prope r
officer any defect or irregularity which renders the findings or sentence invalid
or void, in whole or in part, to the end that any such sentence or any part thereo f
so found to be invalid or void shall not be carried into effect . The said Actin g
Judge Advocate General will forward all records in which action is complete ,
together with his review thereof and all proceedings thereon, to the Judg e
Advocate General of the Army for permanent file .

EXHIBIT 48 .

JANUARY 19, 1918 .
Hon . GEORGE E . CHAMBERLAIN ,

Chairman Senate Committee on Military Affairs,
Washington, D . C .

My DEAR SENATOR : I am inclosing herewith a draft of a proposal amend-
ment of section 1199, Revised Statutes, which has my complete approval . I
hope that it will likewise meet with the approval of your committee and tha t
an opportunity may be found of securing its early enactment into law .

The general purpose of the proposed legislation is to vest in the President
revisory powers in respect to sentences of courts-martial and other military
tribunals. It has been the subject of thoughtful consideration by the Judge
Advocate General, and in the light of the new conditions which now confron t
us, it is believed to be both wise and necessary .

The proposed amendment involves three propositions, viz, (a) vesting in
the President the power to disapprove, modify, vacate, or set aside either i n
whole or in part, any finding or sentence, and to direct the execution of such
part of any sentence as has not been vacated or set aside ; (b) the power to
suspend execution of sentences in such classes of cases as he may designat e
until there has been opportunity to consider ,and act thereon ; and (c) the
power to return any trial record to the court through the reviewing authorit y
for reconsideration or correction .

The first proposition finds its analogy in the civil courts, in . the appellat e
power lodged in a supreme court . The second is a related power to suspen d
execution of a judgment pending appellate review, in order, when deemed ad-
visable, to preserve the status quo . The third is to enlarge the power now
exercised by the President so as to embrace cases coming to him for con-
sideration under the provisions of the proposed amendment . At the presen t
time the President exercises the power of returning to the court, through
the reviewing authority, the record of any trial which has been forwarded to
him for confirmation .

I believe that it would be wise public policy to lodge these powers in the
President . He is the Commander in Chief of the Army, the supreme militar y
authority, and bears to the Military Establishment, and to the administratio n
of military justice, a relation analogous to that occupied by the supreme cour t
in the structure of a civil judiciary. Upon him devolves the duty of securing
efficiency and maintaining discipline in the military forces, and at the same
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time so to adjust the operation of the machinery of the military courts that ,
so far as possible, instances of injustice to the individual soldier will be reducedto a minimum.

The present Articles of War authorize any officer, competent to convene ageneral court-martial, to approve and carry into execution any sentenc eaffecting an enlisted man, including noncommissioned officers, excepting thedeath sentence ; and in addition, .the commanding general of a Territorial depart-
ment, or Territorial division, or of any army in the field, in time of war, as
the present, may approve and carry into execution a sentence of death in
certain enumerated cases, or the dismissal of an officer below the grade ofbrigadier general (articles 46-48) . In these cases no confirmation seems to
be authorized or contemplated by the President, although the officer approvin g
the sentence may, if he sees fit, suspend execution until the pleasure of th ePresident is known (fifty-first article of war) . In these respects the presen t
Articles of War do not differ essentially from the prior compilations of 180 6
and 1874, although in 1862, during the Civil War, it was provided by inde-
pendent legislation that a sentence of death, or of imprisonment in a peni-
tentiary, should not he carried into execution until approved by the President
(see . 5, act of July 17, 1862, 12 Stat ., 598) . The legislation which is now
found in section 1199, Revised Statutes, originated in 1862 and thereafte r
went through sundry changes without affecting its essential characteristic s
(sec. 5, act of July 17, 1862, 12 Stat ., 598 ; sec . 5, act of June 20, 1864, 1 3
Stat., 145) . Throughout the whole period that this legislation has been in effect,
it has been the practice for the Judge Advocate General of the Army to
examine the records of trial by general courts-martial and other military
courts primarily with the view of determining whether the proceedings wer e
regular and valid, and to make report thereon through the Secretary of Wa r
to the President. During that whole time, it has been the settled construction
and practice of the War Department, and its law officers, to regard as final ,
and beyond appellate or corrective action, the judgments of courts-martia l
when approved by the reviewing authority, except in cases where the pro-
ceedings were coram non judice or for other cause void ab initio. Thus it has
been held by the Judge Advocate General in many cases that a sentence pro-
nounced by a court-martial and approved by the proper convening authority ,
was final and could not be revoked or set aside by the President or by any de-
partment of the Government, unless the court was without jurisdiction, or
the proceedings were invalid, and that relief could be had only through th e
exercise of the executive power to pardon .

We are now assembling a large Army . Our young men are being draw n
from the homes of the Nation and placed in military service, both in the ranks
and as officers . A very large percentage of the officers of the new Army ar e
of necessity drawn from civil life, and it is no reflection upon them to sa y
that they have had little, if any, opportunity to acquaint themselves with th e
history, usages, or principles of military law, or the practice of military tribu-
nals. In our new Army, more than ever before, it is not at all unlikely tha t
sentences may be imposed by courts-martial and approved by the reviewin g
authorities which, if carried into execution, will work great injustice to the
individual soldier. In practice and under existing legislation the trial records
now come to the office of the Judge Advocate General for -review. In that
office cases may be examined with deliberation far removed from the imme-
diate atmosphere of apparent military exigency . It is the purpose of the pro -
posed legislation, when it appears, after such examination, that the substantia l
rights of the accused were disregarded upon the trial, or the evidence is in -
sufficient, or an unnecessarily severe sentence has been imposed, or for othe r
cause the sentence should be modified or set aside, to vest in the Presiden t
clear statutory authority to disapprove, modify, vacate, or set aside any find-
ing or sentence, in whole or in part . In order that he may have an opportu-
nity to exercise this revisory power, it is proposed to give him authority t o
suspend execution of such sentences until opportunity has been had for revie w
by the Judge Advocate General and a report thereon to him . With this power
conferred and this practice established, a person found to have been errone-
ously convicted, or upon whom too severe a sentence has been imposed, may ,
in the one case, have his innocence adjudged, and, in the other, the prope r
sentence imposed, and not, as now, be remitted for relief to the pardonin g
power of the Executive, which leaves the question of guilt untouched an d
operates only by way of Executive clemency .
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It will be noted that the proposed legislation authorizes the President t o
designate the classes of cases in which sentence shall be suspended until th e
ease has been reviewed by the Judge Advocate General, and report made tt ,
the President. In a great majority of cases tried by court-martial there wil l
be no necessity for the application of the new legislation ; for instance, special
and summary courts deal with minor military offenses . These courts have
but a limited jurisdiction as to the sentences which may be imposed, and as t o
such sentences it is believed that there is no good reason why final action ma y
not be taken by the officer appointing the court. The classes of cases intended
to be reached are those which involve a sentence of death, dishonorable dis-
charge, or dismissal. By leaving to the President the power of designating
the classes of cases in which execution of sentence may be suspended, pendin g
his action thereon, the practice to be followed may be adjusted from time to
time to meet changing conditions in the military situation .

Under the ninety-sixth article of war, courts-martial are given jurisdictio n
to try persons subject to military law for "all crimes or offenses not capital . `
Under this grant of jurisdiction persons in the military service are now fre-
quently tried for the commission of civil crimes, and it is obvious that the tria l
of these offenses by military courts, unlearned in the law, adds an element o f
uncertainty as to the legality of the outcome which serves forcibly to empha-
size the need of the revisory powers herein suggested for the protection of
persons accused of crime and to safeguard the administration of militar y
justice .

When the existing Articles of War were revised in 1916 there was introduced
as new matter the thirty-eighth article of war, which authorizes the Presiden t
to prescribe rules of procedure in cases before courts-martial and other mili-
tary courts. Under this grant of power the President has promulgated certai n
rules of procedure suspending the execution of sentences of dishonorable dis -
charge, death, and dismissal until the records of trial in such cases have bee n
reviewed in the office of the Judge Advocate General, but it is clear, for the
reasons heretofore pointed out, that the exercise of this power does not mee t
all the requirements of the situation . In order to place the whole matter
where it will be beyond cavil or dispute, and by a clear grant of statutor y
power to vest in the President an authority which he should, beyond all ques-
tion, be authorized to exercise, the legislation requested should be enacte d
into law, since its whole purpose is to protect the rights of men on trial, an d
to remove the possibility of being compelled to say in any case that an injus-
tice has been (lone for which the statutes provide no clear or adequate remedy .

I am sure the Judge Advocate General will be glad to appear in perso n
or by representative before your committee, should any further explanation of .
the proposed legislation be desired.

Very respectfully,

Secretary 'of War,

ExH1a1T 49 .

PROPOSED AMENDMENT OF SECTION 1199, REVISED STATUTES .

The Judge Advocate General shall receive, revise, and cause to be recorded
the proceedings of all courts-martial, courts of inquiry, and military com-
missions, and report thereon to the President, who shall have power to dis-
approve, vacate, or set aside any finding, in whole or in part, to modify,
vacate, of set aside any sentence, in whole or in part, and to direct the execution
of such part only of any sentence as has not been vacated or set aside. The
President may suspend the execution of sentence in such classes of cases a s
may be designated by him until acted upon as herein provided and may retur n
any record through the reviewing authority to the court for reconsideratio n
or correction. In addition to the duties herein enumerated to be performe d
by the Judge Advocate General, he shall perform such other duties as hav e
been heretofore performed by the Judge Advocate General of the Army .

(The new matter is in italics.)
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EXHIBIT 50.
JANUARY 19, 1918.

Lion. S . HUBERT DENT, JR.,
Chairman House Military Affairs Committee ,

Washington, D. C.
MY DEAR MR. DENT : I am inclosing herewith a draft of a proposed amend-

ment of section 1199, Revised Statutes, which has my complete approval.
I hope that it will likewise meet with the approval of your committee an d
that an opportunity may be found of securing its early enactment into -law.

The general purpose of the proposed legislation is to vest in the President
revisory powers in respect to sentences of courts-martial and other military
tribunals. It has been the subject of thoughtful consideration by the Judg e
Advocate General, and in the light of the new conditions which now con-
front us, it is believed to be both wise and necessary .

The proposed amendment involves three propositions, viz : (a) Vesting i n
the President the power to disapprove, modify, vacate, or set aside, eithe r
in whole or in part, any finding or sentence, and to direct the execution o f
such part of any sentence as has not been vacated or set aside ; (b) the powe r
to suspend execution of sentences in such classes of cases as he may designat e
until there has been opportunity to consider and act thereon ; and (c) the
power to return any trial record to the court through the reviewing authority
for reconsideration or correction .

The first proposition finds its analogy in the civil court in the appellat e
power lodged in a supreme court . The second is a related power to suspen d
execution of a judgment pending appellate review, in order, when deemed ad-
visable, to preserve the status quo . The third is to enlarge the power now
exercised by the President so as to embrace cases coming to him for con-
sideration under the provisions of the proposed amendment . At the presen t
time the President exercises the power of returning to the court, through th e
reviewing authority, the record of any trial which has been forwarded t o
him for confirmation.

I believe that it would be wise public policy to lodge these powers in the
President . He is the Commander in Chief of the Army, the supreme militar y
authority, and bears to the Military Establishment, and to the administratio n
of military justice, a relation analogous to that occupied by the Suprem e
Court in the structure of a civil judiciary . Upon him devolves the duty of
securing efficiency and maintaining discipline in the miltary forces, and a t
the same time so to adjust the operation of the machinery of the military
courts that, so far as possible, instances of injustice to the individual soldier
will be reduced to a minimum .

The present Articles of War authorize any officer, competent to conven e
a general court-martial, to approve and carry into execution any sentence
affecting an enlisted man, including noncommissioned officers, excepting the
death sentence ; and in addition, the commanding general of a Territorial
department, or Territorial division, or of any army in the field, in time of war ,
as the present, may approve and carry into execution a sentence of deat h
in certain enumerated cases, or the dismissal of any officer below the grad e
of brigadier general (articles 46-48) . In these cases no confirmation seems
to be authorized or contemplated by the President, although the officer ap-
proving the sentence may, if he sees fit, suspend execution until the pleasure
of the President is known (fifty-first article of war) . In these respects the
present Articles of War do not differ essentially from the prior compilation s
of 1806 and 1874, although in 1862, during the Civil War, it was provided
by independent legislation that a sentence of death, or of imprisonment i n
a penitentiary, should not be carried into execution until approved by th e
President (sec. 5, act of July 17, 1862, 12 Stat ., 598) . The legislation whic h
is now found in section 1199, Revised Statutes, originated in 1862, and there -
after went through sundry changes without affecting its essential character- -
istics (sec. 5, act of July 17, 1862, 12 Stat ., 598 ; sec . 5, act of June 20, 1864',
13 Stat ., 145) . Throughout the whole period that this legislation has been i n
effect, it has been the practice for the Judge Advocate General of the Arm y
to examine the records of trial by general courts-martial and other militar y
courts primarily with the view of determining whether the proceedings wer e
regular and valid, and to make report thereon through the Secretary of Wa r
to the President . During that whole time it has been the settled constructio n
and practice of the War Department and its law officers to regard as final,
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and beyond appellate or corrective action, the judgments of courts-martia l
when approved by the reviewing authority, except in cases where the pro-
ceedings were coram non judice or for other cause void al) initio . Thus it
has been held by the Judge Advocate General in many cases that a sentenc e
pronounced by a court-martial and approved by the proper convening au-
thority was final and could not be revoked or set aside by the President' or
by any department of the Government, unless the court was without juris-
diction or the proceedings were invalid, and that relief could be had only
through the exercise of the Executive power to pardon .

We are now assembling a large Army. Our young men are being draw n
from the homes of the Nation and placed in military service, both in the rank s
and as officers. A very large percentage of the officers of the new Army ar e
of necessity drawn from civil life, and it is no reflection upon them to say tha t
they have had little, if any, opportunity to acquaint themselves with the his-
tory, usages, or principles of military law, or the practice of military tribunals .
In our new Army, more than ever before, it is not at all unlikely that sentence s
may be imposed by courts-martial and approved by the reviewing authoritie s
which, if carried into execution, will work great injustice to the individua l
soldier. In practice and under existing legislation the trial records now come
to the office of the Judge Advocate General for review . In that office cases
may be examined with deliberation far removed from the immediate atmospher e
of apparent military exigency . It is the purpose of the proposed legislation ,
when it appears, after such examination, that the substantial rights of the
accused were disregarded upon the trial, or the evidence is insufficient, or a n
unnecessarily severe sentence has been imposed, or for other cause the sen-
tence should be modified or set aside, to vest in the President clear statutor y
authority to disapprove, modify, vacate, or set aside any finding or sentence ,
in whole or in part . In order that he may have an opportunity to exercis e
this revisory power, it is proposed to give him authority to suspend executio n
of such sentences until opportunity has been had for review by the Judg e
Advocate General and a report thereon to him . With this power conferred
and this practice established, a person found to have been erroneously convicted ,
or upon whom too severe a sentence has . been imposed, may, in the one ease ,
have his innocence adjudged, and in the other the proper sentence imposed, and
not, as now, be remitted for relief to the pardoning power of the Executive,
which leaves the question of guilt untouched and operates only by way o f
Executive clemency.

It will be noted that the - proposed legislation authorizes the President t o
designate the classes of cases in which sentence shall be suspended until the
case has been reviewed by the Judge Advocate General and report made to th e
President. In a great majority of cases tried by cou rts-martial there will be
no necessity for the application of the new legislation—for instance, special an d
summary courts deal with minor military offenses . These courts have but a
limited jurisdiction as to the sentences which may be imposed, and as to such
sentences it is believed that there is no good reason why final action may not
be taken by the officer appointing the court . The classes of cases intended to
be reached arethose which involve a sentence of death, dishonorable discharge ,
or dismissal . By leaving to the President the power of designating the classe s
of cases in which execution of sentence may be suspended, pending his actio n
thereon, the practice to be followed may be adjusted from time to time to meet
changing conditions in the military situation .

Under the ninety-sixth article of war courts-martial are given jurisdictio n
to try persons subject to military law for " all crimes or offenses not capital . "
Under the grant of ju r isdiction persons in the military service are now fre-
quently tried for the commission of civil crimes, and it is obvious that th e
trial of these offenses by military courts, unlearned in the law, adds an elemen t
of uncertainty as to the legality of the outcome which serves forcibly to
emphasize the need of the revisory powers herein suggested for the protectio n
of persons accused of crime and to safeguard the administration of military
justice .

When the existing Articles of War were revised in 1916 there was introduced
as new matter the thirty-eighth article of war, which authorizes the Presiden t
to prescribe rules of procedure in cases before courts-martial and other mili-
tary courts . Under this grant of power the President has promulgated certain
rules of procedure suspending the execution of sentences of dishonorable dis-
charge, death, and dismissal until the records of trial in such eases have bee n
reviewed in the office of the Judge Advocate General ; but it is clear, for the
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reasons heretofore pointed out, that the exercise of this power does not mee t
all the requirements of the situation. In order to place the whole matter wher e
it will be beyond cavil or dispute, and by a clear grant of statutory power t o
vest in the President authority which he should, beyond all question, be au-
thorized to exercise, the legislation requested should be enacted into law, sinc e
its whole purpose is to protect the rights of men on trial and to remove the
possibility of being compelled to say in any case that an injustice has bee n
done for which the statutes provide no clear or adequate remedy.

I am sure the Judge Advocate General will be glad to appear in person, o r
by representative, before your committee should any further explanation o f
the proposed legislation be desired .

Very. respectfully,

Secretary of War.

EXHIBIT 51 .

PROPOSED AMENDMENT OF SECTION 1199, REVISED STATUTES .

The Judge Advocate General shall receive, revise, and cause to be recorded
the proceedings of all courts-martial, courts of inquiry, and military com-
missions, and report thereon to the President, who shall have power to dis-
approve, 'vacate, or set aside any finding, in whole or in part, to modify, vacate ,
or set aside any sentence, in whole or in part, and to direct the execution
of such part only of any sentence as has not been vacated or set aside . The
President 'may suspend the execution of sentences in such classes of cases
as may be designated by him until acted upon as herein provided and ma y
return any record through the reviewing authority to the court for recon-
sideration or correction . In addition to the duties herein enumerated to b e
performed by the Judge Advocate General, he shall perform such other duties
as have been heretofore performed by the Judge Advocate General of the
Army .

The new matter is in italics.

HOUSE OF REPRESENTATIVES ,
COMMITTEE ON MILITARY AFFAIRS,

Washington, D . C ., January 22, 1918 .
Hon . NEWTON D. BAKER,

Secretary of War, Washington, D . C .
DEAR MR. SECRETARY : I beg to acknowledge the receipt of your letter of the

19th instant inclosing draft of a proposed amendment to section 1199 of th e
Revised Statutes, which shall be given attention.

Yours, sincerely,
S. H. DENT, Jr.

EXHIBIT 52.

DECEMBER 28, 1917. '
Memorandum for Maj . Gen . Enoch H . Crowder.

I have read with interest and close attention the vigorous brief of Gen .
Ansell on the question as to whether or not appellate power to revise, modify,
and affirm findings and sentences of courts-martial is conferred upon the Judg e
Advocate General of the Army by section 1199 of the Revised Statutes .

It is impossible not to admire the earnestness and eloquence with which
Gen. Ansel presents his view . For the most part, however, the argument runs
to the necessity of the power rather than to its existence . It may very wel l
be that this power should exist, either in the Judge Advocate General or i n
the Secretary of War, advised by the Judge Advocate General ; but if I were
asking Congress at this time to give that power, I should feel the necessit y
of so limiting the language of the donation as not to paralyze the disciplinary
power of the commander in chief of the American Expeditionary Forces, who,
.it seems to me, is in a situation where grave consequences might be entaile d
by inconclusive action on his part .

Generally the administration of justice is a compromise between speed an d
certainty . The close cases and majority-of-one decisions of our supreme
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courts would justify the belief that if there were other courts more supreme
in many of these cases different results might finally be obtained ; and yet
somewhere there has to be an end to litigation, and to that end, therefore ,
finality is always a question of judgment, resting in legislative discretion .
There is nothing intrinsically abhorrent in the idea of finality in judgments of
courts-martial approved by the reviewing authority . Whether or not, how -
ever, injustices are likely to arise from such a course which would outweigh
in gravity the delays necessary to perfect a complete review on appeal is a
question about which differences of opinion may well exist.

These considerations have little to do with the immediate question, which
is, whether or not the use of the word " revise " is legally a donation of appel-
late jurisdiction. Gen. Ansell cites the act of July 17, 1862 (12 Stat. 598 ,
p. 20 Ansell brief), as directing the return of records of courts-martial to the
office of the Judge . Advocate General for purposes of revision . On page 21
.of his brief he cites the act of 1864 (13 Stat ., 145) generally to the same
effect . It would be interesting to know whether summary execution of judg-
ments of courts-martial was at that time also contained in the laws of war .
Obviously, if such summary executions were authorized, the subsequent
return of the record for revision could not be held to be for appellate review ,
since it would be a vain thing to review the record after the execution o f
judgment .

If the word " revise " is to be held to confer appellate jurisdiction, as dis-
tinguished from jurisdiction in error, what provision has been made for a
retrial or trial de novo, for the summoning of witnesses, and for doing wha t
justice may require in the case. For instance, a report may come to th e
Judge Advocate General's Office which contains radical errors of law . Has
the Judge Advocate General the right to set aside the proceedings and direc t
a new trial to be had before the same or a different court, or may he summon
the parties before him with the necessary witnesses and become himself a
court-martial, or is he remitted to a quashing of the whole proceedings an d
restoration of the defendants to their original status protected from subse-
quent prosecution by the bar of former jeopardy? In other words, just wha t
procedure is contemplated in the cases which Gen . Ansell has in mind ?

I have not the facts in the mutiny cases in my mind, but as I recall it Gen .
Ansell ordered the discharge of those convicted of this mutiny, and I assum e
he felt himself without power to direct the trial of the officer whose miscon-
duct caused the offense. I presume he felt equally without power to examin e
into such minor derelictions as may have attended the conduct of the men
tried for the mutiny, who, even though they may have been guiltless of mutiny ,
may yet have been derelict in other ways with regard to that incident which a
complete administration of justice could be in a position to take notice of .

I would be glad to have your views upon the two questions suggested here :
(1) With regard to the coexistence of the power of summary execution with th e
power of revision in 1862 and 1864, and (2) the sort of appellate procedur e
involved in the power to revise, according to the view accepted by Gen . Ansel l
and his associates .

I am not undertaking to decide this question at this time, but I would b e
glad to have the further orders to which your memorandum of December 1 7
refers brought to my attention as early as possible, with your own recommen-
dations as to how far we should go in this matter by Executive order, and to
what extent legislative redress should be sought .

I am sure that you and I both sympathize with Gen . Ansell's main purpose ,
which is to establish such processes as will throw around every man in the
Army, whether private or officer, the surest safeguards and protections which
can be devised against either error of law or passion or mistake of judgment a t
the hands of those who try him for offenses involving either his property, hi s
honor, or his life .

Cordially, yours,

EXHIBIT 53 .
WAR DEPARTMENT ,

General Orders, No . 169 .

	

Washington, December 29, 1917.
I__Whenever, in time of war, the commanding general of a territorial depart-

ment or a territorial division confirms a sentence of death, the executtion of

NEWTON D . BAKER,
Secretary of War.
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such sentence shall be deferred until the record of trial has been reviewed in
the office of the Judge Advocate General and the reviewing authority has been
informed by the Judge Advocate General that such review has been made an d
that there is no legal objection to carrying the sentence into execution . The
general court-martial order publishing the result of the trial shall recite tha t
the date for the execution of the sentence will be hereafter fixed and publishe d
in general orders ; and the fixing of the date of execution and the publicatio n
thereof shall follow the receipt of advice from the Judge Advocate General
that there is no legal objection to the execution of the sentence . This rule of
procedure does not relate to such action as a reviewing authority may desire t o
take under the fifty-first article of war .

[250.47 A. G. O . ]
II__1. Whenever an officer of the Regular Army holding an appointment i n

any other force of the Army of the United States is considered by his division
or higher commander as unfit to hold such temporary commission, the division
or higher commander will order the officer concerned before a board of officers ,
to be appointed in the same manner as is provided in section 9, act of Congres s
approvd May 18, 1917 (Bulletin 32, W. D., 1917) . Final decision in each suc h
case will be made by the War Department.

2. The board in each case will examine into and report upon the capacity ,
qualification, conduct, and efficiency of the particular officer ordered before it.
In case the required number of officers senior to the officer considered unfit b e
not available within the division, the division commander will notify the nex t
higher commander, who will order the necessary officers to report to the divi-
sion commander for this duty . In each case the board will be composed o f
officers of the regular service and will, as far as practicable, be composed o f
officers of the arm of the service to which the officer considered unfit belongs .
In cases where the approved proceedings of the board of officers find the office r
examined unfit in the arm of the service in which he is holding a temporar y
commission, such officer will be held as unfit for temporary promotion in th e
Regular Army . from the date of the termination of such prior temporary com-
mission in the Army of the United States, and any vacancy to which such offi-
cer may become entitled will he filled by the promotion of the appropriate
officer junior to the officer found unfit .

Just prior to the expiration of a period of six months from the date of termi-
nation of the officer's temporary commission his commanding officer will b e
directed to report to the War Department whether or not he has demonstrate d
his fitness for temporary advancement to the next higher grade in the Regular
Army .

3. Paragraphs 1 and 2 of this order will not apply to officers serving with th e
American Expeditionary Forces, the commanding general of which will continue,
under the authority heretofore granted him, to discharge, by order of the Presi-
dent, inefficient officers of all branches of the service below the grade of briga-
dier general, except those holding permanent commissions in the Regular Army
or those given temporary promotion in the Regular Army .

[210 .2, A . G. O. ]
III__General Orders, No. 110, War Department, 1917, are rescinded and the

following is substituted therefor :
1. In each National Army camp there shall be established one camp exchange,

and additional exchanges will be organized by the camp commander for the
organizations pertaining to the camp on the basis generally of one exchange to
each regiment, or the approximate equivalent thereof, but where local condi-
tions warrant it the camp commander may determine the number and locatio n
of the exchanges in his camp, and will assign to the exchanges organized th e
organizations which are to participate therein .

2. There shall be in each camp a camp exchange council, consisting of th e
camp exchange officer and one representattive for each exchange, selected b y
the camp commander from the organizations participating therein . It shall be
the duty of the camp exchange council to regulate the general policy and man-
agement of the exchanges in the camp .

The camp exchange council shall select from among its members an executiv e
committee of five members, who shall carry out the policy of the camp exchange
council, supervise and direct the management of the exchanges by the cam p
exchange officer, and assure itself by frequent inspections of the efficient an d
satisfactory conduct of all the exchanges within the camp.
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3. In each National Army camp there , hall he a camp exchange officer, who
shall be attached to the staff of the division commander, and whose duties shal l
be as follows :

(a) To establish and operate the camp exchange .
(b) To establish and supervise all of the exchanges pertaining to the camp .
(c) To e tablish and supervise the maintenance in each exchange of a uni -

form system of accounting which shall conform to the regulations pertainin g
to that exchange.

(d) To have charge of the purchase of all stock and equipment for all of
the exchanges pertaining to the camp, such purchases, other than those re-
quired for the initial establishment of the exchanges, to be based on requisi-
tions front each exchange and to be delivered to the exchanges at cost .

(e) Under the specific direction of the executive committee of the camp ex-
change council, to regulate the prices in all exchanges pertaining to the camp ,
with a view to establishing and maintaining a uniform price for the same
article in all the exchanges .

4 . There shall be appointed by the camp commander for each exchange in
the camp an exchange officer, elected from an organization participatin g
therein, who shall manage, under the supervision of the camp exchange officer ,
the exchange to which he pertains.

5 . The purchase of initial stock and fixtures will be made on such credi t
terms and in such quantities as will permit a settlement in full within 60 days ,
after which each exchange will be conducted on a strictly cash basis .

' 6. The expenses of the office of the camp exchange officer shall be paid en-
tirely from the receipts of the camp exchange .

7. The net profits of the camp exchange shall be distributed as dividends
as follows : To the division headquarters fund, 10 per cent ; to each brigade
headquarters fund, 24 per cent ; and the remainder of any dividend declare d
to be distributed pro rata to organizations in the camp on the basis of thei r
authorized strengths .

8. The camp commander shall detail one lieutenant as assistant to the cam p
exchange officer and such other officers and enlisted men as, in his opinion, are
required for duty in the camp exchange .

9. An organization shall share in the profits of no exchange other than the
camp exchange and the one in which it is participating . In each exchange
dividends will be declared only upon the recommendation of the camp exchang e
council, approved by the camp commander . The net profits of any one of these
exchanges, except the camp exchange, shall be distributed among the differen t
organizations participating therein in proportion to their authorized strengths .

10. An organization• ordered away from a camp where it has an interest i n
an exchange shall be paid for said interest, the value thereof being deter -
mined by a board of disinterested parties, one of whom shall be the camp ex -
change officer . When any body of troops is ordered relieved from duty at a
camp, the procedure will depend upon whether or not such body of troops i s
to be replaced by other troops . If it is, the exchanges will be sold to the re-
lieving troops at prices determined by a board of disinterested officers, one o f
whom shall be the camp exchange officer, who shall remain iii the camp as a
member of the staff of the camp commander . If it is intended not to replace
the troops ordered away, and the camp is to be abandoned, then it shall be th e
duty of the camp exchange officer to have the business of the exchanges close d
up, to sell the stock and fixtures, and to distribute the proceeds of such sale s
among the interested organizations .

11. The exchanges authorized in the foregoing shall be conducted in accord-
ance with the Post Exchange Regulations, 1917 (Special Regulations No . 59) ,
except in so far as those regulations conflict with the provisions of this order .

12. Each month the camp commander shall detail for each exchange a n
officer to audit, on the last day of the month, the accounts of that exchange .
In each case the officer detailed shall be selected from an organization partici-
pating in the exchange, the accounts of which he is to audit .

[331 .9 A. G . O . ]
By order of the Secretary of War :

Official :
H . P . MCCAIN ,

The Adjutant General .

TASKER H . Bliss ,
General, Chief of Staff.
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EXHIBIT 54.

General Orders, No . 7 .
WAR DEPARTMENT,

Washington, January 17, 1918 .
I . Section I, General Orders, No. 160, War Department, 1917, is rescinded

and the following rules of procedure prescribed by the President are substi-
tuted therefor. This order will be effective from and after February 1, 1918 :

1. Whenever, in time of war, the commanding general of a Territorial de-
partment or a Territorial division confirms a sentence of death, or one of dis-
missal of an officer, he will enter in the record of trial his action thereon, bu t
will not direct the execution of the sentence . His action will conclude with a
recital that the execution of the sentence will be directed in orders after the
record of trial has been reviewed in the office of the Judge Advocate General,
or a branch thereof, and its legality there determined, and that jurisdictio n
is retained to take any additional or corrective action, prior to or at the tim e
of the publication of the general court-martial order in the case, that may be
found necessary . Nothing contained in this rule is intended to apply to an y
action which a reviewing authority may desire to take under the 51st Articl e
of War.

2. Whenever, in time of peace or war, any officer having authority to re -
view a trial by general court-martial, approves a sentence imposed by suc h
court which includes dishonorable discharge, and such officer does not inten d
to suspend such dishonorable discharge until the soldier's release from confine-
ment, as provided in the fifty-second article of war, the said officer will enter i n
the record of trial his action thereon, but will not direct the execution of th e
sentence . His action will conclude with the recital 's'pecified in rule 1 . This
rule will not apply to a commanding general in the field, except as provided
in rule 5.

3. When a record of trial in a case covered by rules 1 or 2 is reviewed i n
the office of the Judge Advocate General, or any branch thereof, and is found
to be legally sufficient to sustain the findings and sentence of the court, the
reviewing authority will be so informed by letter, if •the usual time of mail de -
livery between the two points sloes not exceed six days, otherwise, by tele-
gram or cable, and the reviewing authority will then complete the case b y
publishing his orders thereon and directing the execution of the sentence. If
it is found, upon review, that the record is not sufficient to sustain the find-
ings and sentence of the court, the record of trial will be returned to th e
reviewing authority with a clear statement of the error, omission, or defec t
which has been found . If such error, omission, or defect admits of correction ,
the reviewing authority will be advised to reconvene the court for such cor-
rection ; otherwise he will be advised of the action proper for him to take
by way of approval or disapproval of the findings or sentence of the court ,
remission of the sentence in whole or in part, retrial of the case, or such othe r

. action as may be appropriate in the premises.
4. Any, delay in the execution of any sentence by reason of the procedure

prescribed in rules 1, 2, or 3 will be credited upon any term of confinement or
Imprisonment imposed. The general court-martial order directing the execu-
tion of the sentence will recite that the sentence of confinement or imprison-
ment will commence to run from a specified date, which `date, in any given
case, will be the date of original action by the reviewing authority .

5. The procedure prescribed in rules 1 and 2 shall apply to any commanding
general in the field whenever the Secretary of War shall so decide and shal l
direct such commanding general to send records of courts-martial involving
the class of cases and the character of punishment covered by the said rule,
either to the office of the Judge Advocte General at Washington, D. C., or to
any branch thereof which the Secretary of War may establish, for final review .
before the sentence shall be finally executed.

6. Whenever, in the judgment of the Secretary of War, the expeditious r e
view of trials by general courts-martial occurring in certain commands re-
quires the establishment of a branch of the Judge Advocate General's Offic e
at some convenient point near the said commands, he may establish such
branch office and direct the sending of general court-martial records thereto .
Such branch office, when so established, shall be wholly detached from th e
command of any commanding general in the field, or of any territorial, de-

132265—19—pr 7—13
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partment, or division commander, and shall be responsible for the performance
of its duties to the Judge Advocate General .

[250.1, A. G. O . ]
II . There is hereby established, in aid of the revisory power conferred o n

the Judge Advocate General of the Army by section 1199, Revised Statutes ,
a branch of the office of the Judge Advocate General, at Paris, France, or at .
some other point convenient to the headquarters of the American Expeditionar y
Forces in France, to be selected by the officer detailed as the head of suc h
branch office, after conference with the commanding general of the America n
Expeditionary Forces in France . The officer so detailed shall be the Acting
Judge Advocate General of the American Expeditionary Forces in Europe ,
and shall report to and be controlled in the performance of his duties by th e
Judge Advocate General of the Army .

The records of all general courts-martial in which is imposed a sentence of
death, dismissal, or dishonorable discharge and of all military commission s
originating in the said expeditionary forces, will be forwarded to the sai d
branch office for review, and it shall be the duty of the said Acting Judge
Advocate General to examine and review such records, to return to the prope r
commanding officer for correction such as are incomplete, and to report to th e
proper officer any defect or irregularity which renders the findings or sentenc e
invalid or void, in whole or in part, to the end that any such sentence or any
part thereof so found to be invalid or void shall not be carried into effect . The
said Acting Judge Advocate General will forward all records in which action
is complete, together with his review thereof and all proceedings thereon to the
Judge Advocate General of the Army

	

permanent file.
[250.4, A . G. O . ]

By order of the Secretary of War :

Official :
H. P. MCCAIN,

The Adjutant General .

EXHIBIT 55.
-

	

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, November 3, 1917.
Memorandum for Gen . Crowder :

1. I am at times considerably embarrassed, and besides the transaction of
public business is, I think, somewhat impeded and confused, by the the fac t
that it is not known to the service at large that you are not conducting th e
affairs of this office as well as those of the Provost Marshal General ; the public
conception being that you are, as you legally are, the head of both offices, a s
in fact you are not. On innumerable occasions I am sought for conference on
matters that pertain to your office, and am not sought in matters which d o
pertain to this office. I suspect that you have a similar experience .

2. I think this oug t,to be done : I ought to be designated in orders by the
Secretary of War as Acting Judge Advocate General during your practical
detachment from this office . This is advisable, first, because it would lead to
a better defined administration, as I have just indicated, and secondly, i t
would be in consonance with the actual situation. In theory of regulations I
am here simply because I am the senior officer on duty and not by virtue o f
any designation. That situation is the one contemplated when the absence o f
the head of the office is both brief and definite . It contemplates that the hea d
of the office is charged with the full responsibility for its policies and for it s
general administration. That is not the situation now, nor do I believe i t
can ever be the situation as long as you perform the duties of Provost Marsha l
General.

3. Furthermore, I believe that the conception which the service has of you r
relation to both offices has succeeded in minimizing the importance of eac h
office, and that this has resulted already in considerable disadvantage to
yourself, and has resulted in no advantage to me .

4. I submit this letter to you wholly disinterestedly, personally, but with th e
absolute conviction that the order ought to issue . If the suggestion should be
agreeable to you I should ask you to join in the memorandum to the Secretary

JOHN BIDDLE ,
Major General, Acting Chief of Staff.
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of War asking its accomplishment . I defer to you in this matter absolutely, a s
I properly should, but at the same time frankly saying to you that I am en-
tirely assured of the correctness of my views .

ANSELL.

EXHIBIT 56.

NOVEMBER 4, 1917 .
My DEAR GEN . ANSELL : It will be entirely agreeable to me to have you take

up directly and in your own way with the Secretary of War, the subject mat -
ter of your letter of yesterday. For your information I would say that, since
taking charge of this office, I do not recall that I have been consulted by out-
siders in a single instance respecting any matter pertaining to the Judge Ad-
vocate General's Department, except in respect of appointment to the Reserv e
Corps, except as you yourself have consulted me .

Very truly, yours,
E. H. CROWDER ,

Provost Marshal General.

EXHIBIT 57.

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, Nov. 6, 1917 .
Memorandum for the Chief of Staff. (For immediate consideration . )

1. Doubtless the Judge Advocate General of the Army is absent from thi s
office in the sense of 1132 Revised Statutes, and has been so absent since I
have been in charge.

2. In order that my past official action as acting head of this office may b e
ratified and future action legalized, I ask that the following order be publishe d
immediately :

General Orders, No —.
WAR DEPARTMENT,

Washington, Nov . —, 1917.
By direction of the President, and in accordance with section 1132, Revised

Statutes, Brig. Gen. Samuel T. Ansell, judge advocate, National Army, is
hereby designated as Acting Judge Advocate General of the Army and em-
powered, as of the date of August 11, 1917, to take charge of the office and
perform the duties of the Judge Advocate General of the Army until further
orders and during the absence of the chief of that bureau upon other duties.

By order of the Secretary of war :

Acting Chief of Staff.

3. I am authorized to say that Gen . Crowder himself is entirely agreeable to
my calling this matter to your attention . ,

(Signed)

	

S. T. ANssnL,
Acting Judge Advocate General.

EXHIBIT 58.

WAR. DEPARTMENT,

	

-
OFFICE OF THE CHIEF OF STAFF ,

November 6, 1917 .
Memorandum. for the Chief of Staff : .

The draft of a- general order substituted for that recommended in memo-
randum from the Acting Judge Advocate General, as indicated in memorandu m
for The Adjutant General herewith, is recommended.
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The Acting Judge Advocate General and The Adjutant General have bee nconsulted and concur.
R. I. REES ,

Lieutenant Colonel, General Staff .

EXHIBIT 59 .

WAR DEPARTMENT,
OFFICE OF THE CHIEF OF STAFF,

Washington, November 6, 1917.
Memorandum for The Adjutant General :

Orders :
By direction of the President, and in accordance with section 1132, Revised

Statutes, the verbal orders of the Secretary of War of the date of August 11 ,
1917, designating Brig . Gen . Samuel T. Ansell, Judge Advocate, National Army ,
as Acting Judge Advocate General of the Army, are hereby confirmed and made
of record, and he will continue to take charge of the office and perform the dutie s
of the Judge Advocate General of the Army until further orders and during the
absence of the chief of that bureau upon other duties .

By order of the Secretary of War.
JOHN BIDDLE ,

Major General, Acting Chief of Staff.

EXHIBIT 60 .

Memorandum :
The following is suggested as a substitute for the general order requested i n

memorandum from the Acting Judge Advocate General :
General Orders No .

WAR DEPARTMENT,
Washington, November —, 1917.

By direction of the President, and in accordance with section 1132, Revised
Statutes, the verbal orders of the Secretary of War of the date of August 11 ,
1917, designating Brig. Gen. Samuel T . Ansell, Judge Advocate, National Army ,
as Acting Judge Advocate General of the Army, are hereby confirmed and made
of record, and he will continue to take charge of the office and perform th e
duties of the Judge Advocate General of the Army until further orders and
during the absence of the chief of that bureau upon other duties .

By order of the Secretary of War.

Major General, Acting Chief of Staff .

EXHIBIT 61.

WAR DEPARTMENT ,
Washington, November, 1917 .

By direction of the President, and in accordance with section 1132, Revise d
Statutes, the verbal orders of the Secretary of War of the date of August 11,
1917, designating Brig. Gen . Samuel T. Ansell, Judge Advocate, National Army .
us Acting Judge Advocate General of the Army, are hereby confirmed and mad e
of record, and he will continue to take charge of the office and perform th e
duties of the Judge Advocate General of the Army until further orders an d
+1'ring the absence of the chief of that bureau upon other duties .

J . F . J ., A . G.

To THE ADJUTANT GENERAL .

The Secretary of War directs that the following be published in General

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF ,

Washington, November 6, 1917 .

General Order No. —.
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EXHIBIT 62.

General Orders, No . —.
WAR DEPARTMENT,

Washington, November, 1917.
By direction of the President, and in accordance with section 1132, Revised

Statutes, the verbal orders of the Secretary of War of the date of August 11 ,
1917, designating Brig. Gen . Samuel . T. Ansell, Judge Advocate, National Army ,
as Acting Judge Advocate General of the Army, are hereby confirmed and made
of record, and he will continue to take charge of the office and perform th e
duties of the Judge Advocate General of the Army until further orders and
during the absence of the chief of that bureau upon other duties. (201,
A . G. O . )

By order of the Secretary of War :

Official :
H. P. McCAIN ,

The Adjutant General.

JOHN BIDDLE,
Major General, Acting Chief of Staff.

EXHIBIT 63.

Col. LOTT : Herewith are the papers on which the order designating Brig .
Gen. Ansell as Acting Judge Advocate General of the Army was based.

The order in question has been canceled .
November 19, 1917.

E. J. B.
Order is not to be issued, Gen . McCain personally so directed .
November, 19 .

A. G. L.

EXHIBIT 64.
NOVEMBER 17, 1917.

MY DEAR GEN . CROWDER : As the time approaches for the reassembling of
Congress and the consideration of many actively contrdverted questions of legal
policy affecting the military establishment, I write you this personal note t o
inquire something of the present character of your burdens as Provost Marsha l
General.

You will recall that in our discussions on your assumption of that work
I had a certain hesitancy which was due to the fact that you would necessaril y
be withdrawn for a substantial part of your time from the active guidance o f
the Judge Advocate General's office, where I have learned so confidently t o
rely upon you ; and I then expressed the hope that after the great machin e
necessary for the mobilization of the . selective army had been organized, i t
would be possible for you gradually to give it less time—to leave it under you r
supervision still, but demanding less of your actual presence, so that you coul d
with justice to both offices, resume your activity in the Judge Advocate Gen-
eral's Department .

I am writing this note not in any way to question the wisdom of the appor-
tionment of your time which you have so far made . The fine perfections 0l the
results of the administration of the selective-service law could have bee n
attained in no other way than by the sleepless vigilance with which you hav e
applied yourself to it ; but I shall be happy, when that work is so far advance d
as to be more nearly automatic and to leave you free to return to your tas k
here, and so I am making this inquiry as to your own estimate of the situation .

Cordially, yours,
NEWTON BAKER, Secretary of War.

Gen. E. H. CROWDER ,
Provost Marshal General .
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EXHIBIT 65 .

NOVEMBER IS, 1917 .
MY DEAR ME. SECRETARY : I am deepl y appreciative of the statements in you r

personal letter of this date respecting my resumption at an early date of m y
supervision of the Judge Advocate General's (ace and Department .

In response to your request that I fix a date when I could with justice t o
both offices—the Provost Marshal General's and the Judge Advocate General's-
resume my activity of the 'Judge Advocate General's Department, I have to ad -
Vise you as follows :

The revised regulations providing for a national classification and governing
the second and subsequent draft have been printed and distributed to boards .
The organization of the medical and legal advisory boards in the several State s
is well under way and will be completed at an early date . I may say for you r
information that State headquarters, district boards, and local boards hav e
been so enthusiastic in their approval of the new scheme and have evince d
such a complete understanding of it, that I do not anticipate great administra ;
five difficulty in connection with the future administration of this department.

I feel myself free to advise you that I can resume my active supervision o f
the work of the Judge Advocate General's Department at once to the extent o f
giving at least half of my time to that office and continue at the same tim e
an efficient adequate supervision of this office . This is my estimate of the
situation .

I thank you for the terms in which you have expressed yourself in your
letter of this date .

E. H. CROWDER,
Provost Marshal General.

EXHIBIT 66 .
OCTOBER 18, 1917.

Memorandum for the Chief of Staff.
(For the personal consideration of Gen . Bliss. )

Subject : Proper punishment during war.
1. I am concerned about the character of punishments that should be

awarded to members of the Army in time of war . A great many cases are pass-
ing over 'my desk carrying dishonorable discharge and long terms of confine-
ment . For the year ending July 1, 1917, 4,121 men were dishonorably dis-
charged from the Army ; about 75 a week . Now. such discharges are running
more than 100 a week . This means, of course, that such men are withdraw n
from the service . This is the very thing that ought not to be, because i n
time of war every man should be made to serve as long as and to the exten t
that he is capable of serving, and because it furnishes a convenient method o f
getting out of the Army . As long as a man has within him the elements o f
service he should he made to serve, and not he permitted to choose or hav e
mere penal servitude instead . It should be remembered that the status of a
soldier is a peculiar one, in that it carries with it the power upon the part o f
the proper authorities to compel the performance of all the obligations of th e
status. That is, if a man refuses to serve, refuses to obey orders, for instance,
to do his duty, the military authorities are not limited simply to court-mar-
tialing him and sentencing him to penal servitude . He may be made, b y
physical force if need be, to perform the duty. For some time, at least, there
will he no disposition on the part of the military authorities, except in rare
cases, to resort to physical compulsion instead of the usual judicial method, an d
yet a method of maintaining discipline which results in depriving the service o f
its man power in time of war is fundamentally defective .

2. There are many men in the disciplinary barracks at Leavenworth, and I
am advised that the department contemplates, or (lid contemplate, at least, th e
establishment of a disciplinary battalion for each division . In any event, a s
a result of court-martial punishment, a great number of men will, under the
existing system, he withdrawn from actual service . In my judgment, thi s
ought not to be, and the department should now take some means of prevent-
ing, or at least controlling, discharges from the service as a result of court-
martial punishment.

My own view is that these disciplinary or penal battalions ought to he or-
ganized under the control of the division commander, and to these penal bat-
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talions military offenders should, except, perhaps, in rare instances, be sen-
tenced to serve, and while therein they should be made to serve not only as .
soldiers but under such conditions as would involve punishment . By this means
the Government would save for itself the service of the soldier and furnish
him an opportunity for self-redemption . Doubtless there are rare instances
where men must be taken out of the Army entirely and subjected to long-ter m
imprisonment, but I think they must be rare . As I see it, the department has
the responsibility of deciding how it can utilize the services of these soldiers
rind at the same time keep them within a penal condition .

3. Under the existing law the matter of dishonorable discharge is within th e
hands of the court and the reviewing authority . The reviewing authority'
may suspend the sentence of dishonorable discharge until the solider is release d
from confinement. If it were laid down as the policy of the War Department
that the department intended to avail itself of the service of men sentenced to
dishonorable discharge, except perhaps in rare instances, that policy could b e
so imposed upon the several reviewing authorities as to have them suspend all ,
such sentences until the pleasure of the department should be known.

4. I think the policy of the department should be determined now . At the
present time men are being dishonorably discharged for offenses which ar e
really trivial . I think you should take immediate action . For the time bein g
further dishonorable discharges could be stayed by a communication to the
service generally to the effect that it is the desire of the Secretary of War tha t
the authorities contemplated in the fifty-second article of war to suspend the
execution of all sentences of dishonorable discharge until the further pleasur e
of the Secretary be made known. In the meantime, this office, if advised o f
your views upon the policy, could formulate the plans accordingly .

S. T. ANSELL ,
Acting Judge Advocate General .

Exmmrr 67 .
NOVEMBER 14, 1917 .

Memorandum for the Chief of Staff .
Subject : Proper punishment during war .

1. In a memorandum from this office addressed to the Chief of Staff unde r
date of October 18, 1917, on the above subject, attention was invited to the fac t
that men were being dishonorably discharged from the service at the rate o f
more than 100 a week . It was there indicated, as the views .of this office, that
in time of war the punishment of dishonorably discharge should be very spar-
ingly resorted to, and the suggestion was made that any method of maintainin g
discipline which results in depriving the service of its man power in time of
war is fundamentally defective. It was further suggested that a disciplinary
battalion should be established under the control of each division -commander
to which military offenders should, except in rare instances, be sentenced t o
serve and while therein be made to serve not only as soldiers, but under suc h
conditions as would involve punishment . The idea underlying the suggestion
was that any sentence of dishonorable discharge, except in the few cases wher e
the offenders are totally unfit for military service or their retention therei n
would be harmful, would be suspended or remitted by the reviewing authorit y
for the purpose of holding the men in these discliplinary units and for militar y
service, rather than sending them to the disciplinary barracks or to a branc h
thereof where they are removed entirely from military service .

2. Unfortunately, the idea sought to be conveyed by this memorandum has
been confused with the plan heretofore suggested, by Maj . King, of the Medical
Corps, of establishing disciplinary battalions at the various cantonments whic h
would be, in effect, branches of the United States disciplinary barracks, th e
necessary construction for which has been variously estimated at from $300,000
to $1,000 .000 . In order to obtain the views of the commanding generals o f
departments and tactical divisions with reference to the advisability of estab-
lishing such disciplinary battalions in the various divisions, The Adjutant Gen-
eral called upon each of them for an opinion. The majority of them expresse d
themselves as being opposed to the establishment of disciplinary battalions at
the present time . The memorandum of this office above referred to, togethe r
with all other papers bearing upon this subject, was referred to the War Col-
lege for study, and a conclusion was reached which has served as a basis for a



904

	

ESTABLISHMENT OF MILITARY JUSTICE .

memorandum from the Acting Chief of Staff to The Adjutant General, in which
it is stated that :

" The Secretary of War directs that the papers herewith regarding the above
matter (disciplinary battalions for divisional cantonments and camps) be file d
without further action . "

The said memorandum then recites that the Secretary of War has directed_
that " confidential instructions be given for the information and guidance of all
department, division, and organization commanders, general courts-martial, and "
judge advocates," calling attention, first, to the fact that a considerable num-
ber of general courts-martial are adhering to peace-time standards of punish-
ment and imposing sentence of dishonorable discharge with comparatively shor t
periods of confinement for offenses committed in time of war . Second . that to.
continue to impose such sentences is objectionable because of the resulting ten-
dency to encourage some men, .especlally among those drafted into the military
service, to commit offenses i.i order to escape such service. Third, that organi-
zation commanders, general courts-martial, judge advocates, and reviewing -
authorities should give close scrutiny to all cases coming before them with a
view of determining whether or not the offense was committed with the object
of avoiding war service, the suggestion being made that where this fact appears, .
the leaning of the courts and reviewing authorities should be toward giving -
sentences of such severity that any tendency toward this practice will be
obviated .

3 . This memorandum of confidential instruction does not meet the require-
ments of the case. Wholly regardless of the advisability of authorizing at
this time such construction as may be necessary to take care of prisoners -
held at division camps, and wholly regardless of whether disciplinary battalions, .
as that term is generally understood, should be organized at this time, th e
necessity of discontinuing the practice of dishonorably discharging men fo r
light offenses is clearly manifest and calls for quick action . In a great ma-
jority of the cases now arising a dishonorable discharge is not only unnecessar y
but futile and inappropriate . Men sentenced to be dishonorably discharged,.
who have within them the elements of service, should still be made to serve, and
to accomplish this end the dishonorable discharge should be remitted or sus-
pended in their cases and they should be held for training and service with
their divisions. Such sentences as it is necessary to impose upon them ca n
ordinarily be worked out in the commands, and the cases will be few in which
it is necessary to remove them from their commands and confine them in a
penitentiary or the disciplinary barracks . In this view of the case it matters
but little whether disciplinary battalions are organized in the various division s
at this time or not ; it matters still less whether or not a uniform plan is
adopted in the various divisions to take care of the military offenders therein ;
but it is urgently necessary that division commanders should be immediatel y
informed

(a) That the department looks to them for the maintenance of discipline in
their organizations ;

(b) That it looks to them to discourage the awarding of dishonorable dis-
charge as a punishment, except where the same is accompanied by long periods
of confinement, and then only in cases where it is entirely obvious that th e
man so sentenced hip s not within him the elements of service, or that his re-
tention in the military service is wholly inadvisable because of criminal o r
degenerate tendencies ;

(c) That it advises the suspension of any sentence of dishonorable discharge
awarded by courts-martial appointed by them, except under the circumstances .
indicated in (b) above ; and

(ct) That it looks to them to exercise any and all proper means within thei r
power to bring about a condition in their commands under which those wh o
can be properly punished only by confinement in the penitentiary or in the
disciplinary barracks be given sentences commensurate with the gravit y
of the offenses committed by them.

In line with the views herein expressed, it is recommended that the con-
fidential instructions to be given to department, division, and organization com-
manders and to general courts-martial and judge advocates, as indicate d
in the memorandum for The Adjutant General from the Acting Chief of Staff, .
a copy of which is attached thereto, be amended to read as follows :

" The attention of the War Department is forcibly called to the fact tha t
courts-martial throughout the service are adhering, in time of war, to peace-
time standards of punishment and are imposing sentences of dishonorable dis-
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charge, together with comparatively short periods of confinement, for compara -
tively trivial offenses . The Judge Advocate General reports that men are now
being dishonorably discharged from the service at the rate of more than 100 a
week, and an inspection of the record in these cases indicates that a large per-
centage of these men can without doubt be sufficiently disciplined and punishe d
within their organizations while they are being trained for military service .
in these cases dishonorable discharge is not only futile and inappropriate bu t
imposes a loss of man power which should be obviated . It has also come to th e
attention of the War Department that in some eases, especially among thos e
drafted into the military service, there appears to be a tendency to commit
offenses in order to receive a punishment which enables the of#ender`te'etca'p e
military service, but Which' in itself is not of sufficient severity to discourag e
or prevent a commission of the offense .

" Division and other commanders are expected to make themselves strictly
responsible for the discipline of their commands and these officers, together wit h
general courts-martial and judge advocates, should give close scrutiny to al l
cases coming before them with a view of being able to pass intelligently upo n
them and so to measure the punishment to the offense that the following condi -
tions will obtain.

"(a) No sentence of dishonorable discharge will be given where the offende r
has wihin him the capacity for military service and where any other appro-
priate form of punishment is sufficient to meet the requirements of the case ;

"(b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied by a long term of confinement in the penitentiary or in the Disci-
plinary Barracks . Where the offense is not sufficiently grave to warrant a lon g
term of confinement it should be assumed that the offender has within him th e
elements' of military serviced and he should be made to serve .

"(c) When a sentence of dishonorable discharge is given, unaccompanied b y
a long period of confinement, reviewing authorities should, in general, suspend
or remit the dishonorable discharge and hold the offender to service and punish-
ment with the organization to which he belongs ."

S . T. ANsELL.
Acting Judge Advocate General. -

ExHIBIT 68 .

WAR DEPARTMENT,
THE ADJUTANT GENERAL' S OFFICE ,

Washington, December 22, 1917 .
Confidential .

From : The Adjutant General of the Army .
To : Commandant Atlantic Branch United States Disciplinary Barracks, Fort

Jay, N. Y.
Subject : Sentences of general courts-martial .

1. The attention of the War Department is forcibly called to the fact that
courts-martial throughout the service are adhering in time of war to peace-time
standards of punishment and are imposing sentences of dishonorable discharge ,
together with comparatively short periods of confinement, for comparativel y
trivial offenses. The Judge Advocate General reports that men are now bein g
dishonorably discharged from the service at the rate of more than 100 a week ,
and that an inspection of the records in these cases indicates that a large per-
centage of these men can without doubt be sufficiently disciplined and punishe d
within their organizations while they are being trained for military service .
In these cases dishonorable discharge is not only futile and inappropriate bu t
imposes a loss of man power which should be obviated. It has also come to the
attention of the War Department that in some cases, especially among thos e
drafted into the military service, there appears to be a tendency to commit
offenses in order to receive punishment which will enable the offender to escape
military service, but which in itself is not of sufficient severity to discourage o r
prevent a commission of such offenses .

2. Division and other commanders are expected to make themselves strictl y
responsible for the discipline of their commands, and these officers, together
with general courts-martial and judge advocates, should give close scrutiny t o
all cases coming before them, with a view of being able to pass intelligently .
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upon them, and so to measure the punishment to the offense that the following
conditions will obtain :

(a) No sentence of dishonorable discharge will be given where the offende r
has within him the capacity for military service and when any other appropriat e
form of punishment is sufficient to meet the requirements of the case .

(b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied with a long term of confinement in the penitentiary or in the dis-
ciplinary barracks. Where the offense is not sufficiently grave to warrant a lon g
term of confinement, it should be assumed that the offender has within him the
elements of military service, and he should be made to serve .

(c) When a sentence of dishonorable discharge is. given, unaccompanied with
a long period of confinement, reviewing authorities should, in general, suspen d
or remit the dishonorable discharge and hold the offender to service and punish-
ment with the organization to which he belongs .

3 . These instructions will be communicated by you to commanding officers o f
regiments and separate battalions, to general courts-martial, and to judg e

J . S . JONES,
Adjutant General.

EXHIBIT 69.

[Congressional Record, February 19, 1919 .]

FEBRUARY 17, 1919 .
Hon . JOHN L . BURNETT,

House of Representatives .
SIR : I regret to have observed in the Congressional Record of February 1 4

that upon that day, during the debate on the Army bill in the House you too k
occasion to make a bitter attack upon me, based upon your gratuitous assump-
tion that I had made no effort to prevent or correct the prevalent injustices of
courts-martial administration, and it was with even greater regret, if of greater
regret I could be sensible, I observed that your attack upon me evoked the ap-
plause of your colleagues.

Despite the intemperance of your remarks and notwithstanding that you base d
them upon the purest assumption which the slightest investigation would hav e
shown, even if my present attitude had not satisfactorily indicated, to be th e
very opposite of the truth, I shall assume, for the present at least, that you d o
not intend to do me a grievous wrong ; that you do not wish to take advantage
of your official position to my great injury ; and I shall assume, in fairness t o
you, that the highly objectionable character of your remarks is due to the fac t
that you spoke out of an outraged sense of justice, and that you want to be fair ,
and can be fair, and will be fair even now .

If I am justified in indulging this presumption you will permit me to sho w
you, and you will be glad to be shown and to be able to acknowledge, that you r
attack upon me was as baseless as it was bitter .

Your initial statement was as follows :
" Gen. Ansell, when he made the statement credited to him in the Washingto n

Post to-day, showed that he himself was a party to the crime. Any man who
would sit by as an assistant judge advocate general and see men convicted unde r
the circumstances that Gen . Ansell detailed must either be a coward or a n
incompetent weakling. [Applause. ]

" Now, there is no use talking about it . I think he stated facts about it, an d
there have been committed the enormities and atrocities by men on courts-
martial which have been winked at by Crowder, and perhaps by the Secretary
of War himself. These outrages are only equaled by the atrocities that th e
Huns themselves committed. It is infamous . The statement of Ansell shows
the wickedness in the War Department among these petty officers, some of who m
no doubt were men from civil life who never made $50 or $100 a month and wh o
tried men and sent them to Leavenworth Penitentiary for years, and yet the men
higher up of this department are the ones who are responsible and ought eithe r
to be impeached or court-martialed themselves . "

And when reminded by another Member that you were doing me an injusice,
you continued to say :

advocates.
_ :By order of the. Secretary of War :
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t "Why did he not appeal to Gen . Crowder ; why did he not appeal to th e
President to vindicate him ; why did he go on here until he was called before a
eoinmittee of the Senate to do it? Now, if he had been a brave man and a n
honest man he never would have held the place that he held with these atrocities
and wickedness being perpetrated by men in high life. You can not get around
it. gentlemen . He is a party to the crime ; there is no doubt about it . * * *
Those things are done, gentlemen. But who has done it? Gen. Ansell is re-
sponsible ; Crowder and the whole bunch of them ; Crowder, no doubt, mor e
than any of them . Do not try to throw it on one man, but hold the whole lot
of them responsible. Let the responsibility fall where it ought to fall, gentle -
men, and not upon any one man . "

I shall speak by the record and tell you, in part at least, of the efforts mad e
by 'me since the beginning of this war to correct a situation which I believe,
and which you with bitterness have proclaimed, to have produced injustice .
It is not my purpose to assert that my views were right ; it is my sole purpose
to 'show you that I did not " sit back " inactive, without attempting to preven t
atul remedy a course of administration which is now generally conceded to hav e
resulted in injustice to the enlisted men of the Army .

i ' In the first place, I think I may appropriately say in this connection tha t
throughout my service I have not been able to accept the view that our militar y
rode sufficiently establishes the rights of an enlisted man before a court -
martial, or that our procedure is sufficiently protective of those rights, or tha t
there is no reason or necessity for authoritative supervision of the procedur e
of courts-martial, and of revision of their judgments . Such a view I have
ever rejected, as all those will attest who have been most closely associate d
with me in the . performance of my legal duties in the Army . .

In and out of season, whenever opportunity has offered, and at times wit h
an insistence which has strained, if not transgressed, the military proprieties ,
I`have labored to the end that courts-martial might come to be legally es-
tablished and universally regarded and respected as courts administering la w
according to fixed and established principles of jurisprudence ; that is, a s
courts of justice . Such was my attitude as early as 1901. Throughout m y
instructorship at West Point, from 1902 to 1909, I labored to that end ; and
the. whole course of my conduct as a judge advocate has been marked by a
desire to liberalize the harsh features of our military methods and subject
them, to the greatest practical extent, to those guaranties that guard an
aeeused on trial in a civil forum. When, by virtue of seniority, I came to th e
head of this office in September, 1917, while Marshal General, I knew tha t
with this new and large citizen Army we should have need of the closest lega l
supervision of courts-martial proceedure and judgments, and I envisioned th e
great difficulties that must result from a continuation of our old-establishe d
methods .

At the outbreak of the war the state of the law was, as the department had
for years construed it, that the judgment of a court-martial one approved b y
the officer in the field appointing it was final and unmodifiable ; that no matter
how gross and prejudicial and palpable the errors of law in the proceedings
as shown upon the face of the record, there was no power in the departmen t
or elsewhere to modify, reverse, or set the judgment aside . This was the crux
of the difficulty. There was no authority whatever with power to correc t
for prejudicial errors of law : If this were true, then, indeed, as was said b y
those in the department who have opposed me during this agitation, is " a
military camp the fittest field of application of the military code :" The cam p
commander's will and view become the touchstone of legality ; there can b e
no such thing as established legal control over courts-martial and courts-martia l
proceedings ; no means of correcting their judgments, however unlawful an d
however unjust . When I became the senior present for duty in the office i n
the early days of the war I saw, or at least I thought' I saw, the necessity o f
breaking up such a static and intolerable legal situation, and proceeded to act
accordingly. During this war I have made the following efforts, among othe r
innumerable ones in individual cases, to that end :

(a) On October 18, 1917, I had the office begin a study to determine whethe r
the power of revision of courts-martial justments and the incidental power o f
a close and corrective supervision over their procedure could not be found in
existing law.

(b) On November 10 I completed and submitted to the Secretary of War fo r
his personal consideration a formal office opinion, which held, with all m y
associates concurring, that such a power had been conferred upon the Judge
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Advocate General of the Army by virtue of 1199, Revised Statutes of the United !
States .

(c) I immediately proceeded to revise courts-martial judgments, and on th e
very first day, under the opinion,_I set aside several sentences on the ground .
of their illegality .

(d) I immediately took steps to establish in the office a court of revision, .
and to consider the drafting or regulations to govern it.

(e) The Judge Advocate General, who was then Provost Marshal General, :
and who, up to this time, had been without active connection with this office, .
thereupon-returned to this-office, wrote and filed with the Secretary of War -
a brief in . opposition, and held that there was no such power of revision, and ..
urged the reversal of my opinion and my action .

(f) The Secretary of War, for the time being at least, agreed with the
Judge Advocate General, as did also the Acting Chief of Staff and the Inspecto r
General of the Army, who apparently had been called into conference .

(g) Thereupon I was relieved of my duties in connection with the adminis-
tration of military justice, and these were taken over by the Judge Advocate
General in person . Consequently, from the middle of November, 1917, to the .
middle of July, 1918, I was not charged with any duty or responsibility in
connection with the administration of military justice, nor was I . consulted
either by the Secretary of War or the Judge Advocate General upon matters .
affecting the administration of military justice.

(gg) About this time, also, an order which had previously been issued, wit h
the concurrence of the Judge Advocate General and the Chief of Staff, unde r
1132, Revised Statutes, empowering me to take full charge of the office and its.
policies, was revoked .

(h) On December 11, 1917, I asked the Secretary of War for a suspension of
his decision and that I be permitted to file an extended brief in support of my
views and the office opinion . This permission was granted. The brief was
filed with the Secretary . As indicating its character, the following were its .
several points :

I . The action taken by the Secretary of War on the advice of the Judge Ad-
vocate General has been taken under very evident misapprehension . Such
action is predicated upon the correctness of conviction ; and the acceptance of
such an act of grace by these innocent men necessarily implies a confessio n
of guilt of a crime which, upon well-established principles of law and justice ,
they never committed . Justice is a matter of law and not of Executive favor.

II . It is as regrettable as it is obvious that those who oppose my views do no t
vision in the administration of military justice what the new Army of America
will require, nor do they even see what the present is revealing ; they are looking
backward and taking counsel of a reactionary past whose guidance will prov e
harmful if not fatal.

(1) The views of the Assistant Chief of Staff and the Inspector Genera l
savor of professional absolutism .

(2) The opposing legal views are anachronistic . They are given a backward
slant through undue deference to the theory of an illustrious text writer as t o
the nature of courts-martial, a theory which civil jurisprudence has neve r
adopted but distinctly denied .

(3) The teachings which followed upon the premise that courts-martial ar e
executive agencies have all been disproved by the Supreme Court of the Unite d
States, though this department still clings to them .

III . The whole argument of the other side is found in the contention tha t
the word " revise " has no substantial meaning, but has reference only to clerica l
corrections.

One single fact exposes the utter fallacy of that contention, and had it bee n
considered must have prevented an expression of that view.

That fact is this : The word " revise" is an organic word, which solely create s
and defines the duties of an entire bureau . Congress went to the great lengt h
of creating an independent bureau in the War Department for the sole an d
declared purpose of having it " revise " the proceedings of all military courts ,
and made that duty of revision the sole duty of that bureau .

IV. " Revise" in its every sense	 ordinary, legal, and technical military
sense—means to correct, to alter, and amend .

V . The word " revise," as a matter of fact, is in no sense ambiguous, an d
there is no room for misconstruing it . It would have made no difference,
therefore, what the administrative practice was or is . The quality of law is
not impaired by nonuse . As a matter of fact, Judge Holt did, in form at least,
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pronounce sentences invalid, and did not content himself simply with recom-
mending that pronouncement was by superior authority . His views as to th e
validity of proceedings were expressed in terms that savor of judicial pro-
nouncement, and the orders of the War Department so far as examined seem t o
=respect that quality by confirmance. '

VI. The judge advocate general of England certainly did have this power o r
revision. I am not advised of his present authority .

VII. Whence comes the established power to declare proceedings null an d
void for jurisdictional error? And why should not the larger power include th e
'lesser radical one of correction of legal error ?

VIII. The necessity, in the name of justice, of locating this power in thi s
-department, and preferably in this office, where logically and, I think, legally i t
'belongs, must be apparent to all who are familiar with the administration o f
-military justice.

(hh) The Judge Advocate General filed a brief in opposition to my secon d
brief . which was to the point that the power did not exist, and to the effec t
that the military code should better be left to be administered by the camp
commander .

(i) The Secretary of War again held with the Judge Advocate General
that the power was not to be deduced by the existing law, and directed him,
not me, to make a "study " of the situation regarding revisory powers .

(j) About this time 13 negro soldiers were hanged in Texas almost imme-
' diately upon the completion of their trial and without review of their cases .
.Indeed, the proceedings under their cases did not reach the department unti l
probably some three months after they had been executed . I took this occa-
:sion to file a memorandum with the Judge Advocate General to show wha t
was happening and what was always likely to happen if he and the Secretar y
-of War adhered to their views .

(k) The Judge Advocate General recommended and the department finally
adopted an administrative method known as General Order No . 7, which sus-
pended certain sentences until the proceedings could be examined in this offic e
'and the commanding general advised with. This was an administrative pal -
7iative which was described by the Judge Advocate General as necessary t o
head off a "threatened congressional investigation " to " silence criticism, "
to " prevent talk about the establishment of courts of appeal," and to make i t
" apparent that an accused did get some kind of revision of his proceedings
--other than the revision at field headquarters . "

(1) I volunteered to criticize this compromise with the law and justice and
-again asked that revisory power be established in this office. I recommended
that if the administrative method was nevertheless to be adhered to, it shoul d
be greatly extended .

(11) It was upon my voluntary recommendation that a branch of this offic e
was established in France, to make such review as departmental administra-
tion permitted.

(m) Several times—three times,--l-think---during January, February, March ,
and April, 1917, I called attention to the necessity of closer supervision o f
courts-martial judgments and proceedings .

(n) Returning from Europe in the middle of July, whither I had gone th e
April before for the purpose of studying the military administration of ou r
Allies, I filed with the Judge Advocate General a report which among other
things treated especially of the administration of military justice in France ,

' Italy, and England, and which indicated those elements of their systems whic h
'I believed to be better than our own, and suggested our own weaknesses .
This report never reached the Secretary of War.
- (o) In August, 1918 . I reorganized the office so as to be enabled to present
a more thorough presentation of the deficiencies of the courts-martial records
coming to the office, and by strength and thoroughness of argument, to impe l
the minds of the military authorities to action in individual cases. For this
purpose I created the boards of review, which still exist and perform mos t
-valuable service, but without any authority to make a modification of a judg-
ment in any case.

	

-
(p) In September I ordered the boards of review to break away from th e

office interpretation (which, however, was probably correct) of the adminis-
trative method heretofore referred to (subpar . k), which had been construed
to forbid this office to make any recommendation or suggestion as to clemency.
And I ordered that, in a proper case, despite the order, clemency should be
suggested to commanding generals .
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(q) In September, upon my insistent recommendation, power was estab-
lished in the Acting Judge Advocate General in France to make rulings upo n
matters of the administration of military justice in our own forces in France ,
which would control all commanding generals until overruled by the Secretary
of War. This is now being opposed by the commanding general America n
Expeditionary Forces, and my own action and propriety in procuring the issu e
of this order is being subject to question .

(r) In October the executive officer and I advocated (and the head of th e
office approved) the increase of the personnel of the department, so that a t
least the trial judge advocate should be a lawyer and could use his power
as such to exert some legal control over the court .

Upon every occasioq and every opportunity I have stood for an absolut e
legal supervision of courts-martial procedure and judgments, and even whe n
not charged with any duty touching the administration of military justice,
I have never hesitated to express my view upon any matter concerning it tha t
might come to my attention . In certain several cases involving sentences o f
death, I voluntarily went to the chief of this office and opposed his recom-
mendation for execution.

These are a part of my efforts. I hope they may serve to convince all fair-
minded men that I am not a coward or weakling .

You seem to think that under these circumstances I should have gon e
directly to the President . Upon a little reflection you will appreciate, I a m
sure, the impossibility of such a course . I think, however, that, restin g
under the charge which you have made against me, I am justified in sayin g
this, that on one occasion I well remember—and doubtless there are others —
when four sentences of death were pending in the department for confirmation ,
and when this office had recommended execution, I went to the head of
the office and orally presented to him my views in opposition . I then filed
with him a memorandum in which I did my best to show, what seemed to me
to be obvious, that these men had been most unfairly tried, had not bee n
tried at all, and ought not to die or suffer any other punishment upon such
records, Discovering that these memoranda had not been presented to th e
Secretary of War, and feeling justified by the fact that I had no other foru m
in this department, I gave a copy of the memorandum to a distinguished
member of the Judiciary Committee of the House and was told by him that
be could present the cases to the President himself .

I was compelled to do this—an act inconsistent with strict military pro-
priety—by the dictates of my own conscience, by my desire to serve justice ,
and by my sense of duty to my God and these unprotected men that their live s
might be spared .

Very respectfully, yours,

	

S. T . ANsEue.
WASHINGTON, February 17, 1919 .

EXHIBIT 70.

OCTOBER 25, 1918 .
Memorandum for the Chief of the Division of Military Justice .
Subject : Scope of duties of the board of review of your division .

1. I understand that this office has heretofore held, or that at least you have
heretofore been instructed, that the power of this office is strictly limited in it s
reviews of courts-martial cases sent up under General Orders, No . 7, War De-
partment, 1918, to the question of legality of the proceedings . With this view I
am not in accord.

2. I am very familiar with the origin and purpose of that order. It was never
intended to operate as a limitation upon the duties of this office . On the other
hand, the order itself, while in my judgment altogether too limited in its terms,
was born out of an effort then being made by this office to the end that the War
Department, through its proper functionaries, exercise the requisite and ne es-

. nary revisory power and control over all courts-martial proceedings .
3. The language of the order, standing alone, may, indeed, limit the power4 cif

this office to a review for the sole purpose of determining the legality of proceed -
ings . But for the reason just adverted to the terms of the order are net ail
inclusive. There are still powers, organic, statutory, and administrative, which
it could not have been the purpose, nor can it be the effect, of that order to mqd-
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ify . The President is the source of all clemency, and that power, of course, find s
no limitations in the order. Furthermore, as Commander in Chief of the Army ,
speaking directly or through his constitutional organ, the Secretary of War, hi s
suggestions to convening authorities are entitled to, and will, of course, receive,
the most thorough consideration . It would be the extreme case in which th e
views and suggestions of the Commander in Chief of the Army, concerning mili-
tary punishments, could justifiably be disregarded. Also this office is the office
which the President and the department must rely upon for their advice an d
guidance in matters affecting court-martial procedure and punishment . More-
over, and aside from the realm of administration, this office has the statutor y
duty of revising all court-martial proceedings, a duty which it can not disregard .
In view of all this constitutional, administrative, and statutory power, this offic e
must be assumed to have the duty, by reason of its powers and its organic rela-
tion to the authorities just mentioned, to speak beyond the strict question of
legality authorized by said order .

4. The administration of this office has revealed the necessity of giving thi s
consideration concrete application. Frequently proceedings are legal in toto an d
admit of no question of their legality or regularity whatever, and yet the pun-
ishment awarded is such as would justify any reviewing authority or super-
visory power of any kind at least to invite attention to the punishment and t o
suggest a modification of it or a means of modifying it . The board of review i n
your division, through whose hands pass all court-martial records of the trials
of the most serious offenses, and to whose attention and consideration come th e
most serious sentences awarded by courts-martial, are, by virtue of these facts
and their position as a board of review, best able, within broad limits, to weig h
the relation of punishment to discipline, and frequently of specific punishment to
specific offense . Besides, while uniformity of punishment may not be a funda-
mental consideration, it is, in the administration of military justice, a most
important one by reason of the great variation in punishments awarded b y
courts-martial. Such variations are more or less inherent in the system—a sys-
tem which is administered by officers more or less unfamiliar with the militar y
profession itself and always unskilled in the law and in which thousands of
tribunals are exercising judicial functions unguided by their own or other prece-
dents. In my judgment, there could be no present accomplishment that woul d
operate to the greater good of the Army or meet with greater approbation of
those of our people who are interested in the administration of military justic e
than the establishment in this office of an administrative procedure that would
result in rendering the punishments in the Military Establishment more nearl y
uniform, more scientific and intelligent, and better related to justice to the indi-
vidual upon the one hand and military discipline in general upon the other.

5. In view of these reasons, you and the board of review are instructed to mak e
such recommendations in all cases passing under your supervision by virtue of
General Order No. 7 as will tend toward the achievement of this result, and wil l
no longer in such cases consider yourselves limited to the sole question of legalit y
of procedure .

EXHIBIT 71.

WAR DEPARTMENT,
OFFICE OFTHEJUDGE ADVOCATE GENERAL ,

March. 11, 1919.

CASES RETURNED TO- REVIEWING AUTHORITIES .

To Gen . CHAMBERLAIN :
In addition to the cases cited here, there is one other, the Peters case, i n

which, in France, the reviewing authority did not follow the recommendation
of the branch office of the Judge Advocate General's Office. A memorandum
of that ease will be prepared and sent to you promptly .

Very respectfully,
W . C. RIGBY, Major, Judge Advocate .

S. T. ANSELL ,
Acting Judge Advocate General .
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APPENDIX TO MAJ. RIOBY'S REPORT.

Memorandum with regard to courts-martial cases in which the Secretary of
War or the reviewing authority has failed to follow the recommendation s
of the . office of the Judge Advocate General .
An examination has been made of records of courts-martial cases, tried

since the Government of the United States entered the war, with a view t o
obtaining figures as to the number of eases in which recommendations of th e
office of the Judge Advocate General with regard to the setting aside or th e
modification of sentences of courts-martial have not been followed by the
Secretary of War or by reviewing authorities . It is not possible to procure
from available records absolutely accurate statistics, but those obtained are
evidently such that they furnish information on which definite conclusions can
be based. Brief abstracts of the facts in cases in which the recommendations
of the office of the Judge Advocate General have not been followed are se t
forth below.

Recommendations have been made to the Secretary of War in approximately
279 eases. Examination of these cases discloses that in 13 of them the recom -

- niendations of this office were not followed .
In three of these cases the Secretary of War differed with the views of thi s

office with regard to points of law involved therein (Lieut. Millard M . Green ,
Pvt . Dan Nona, and Pvt. Edwin E . Schonofsky) .

In four cases there was merely a difference of opinion as to the propriet y
of a commutation of sentences ( Second Lieut . John C. Ward, Maj . Henry R .
Freeman, jr., Second Lieut. Louis B. Hanks, and First Lieut. John B. Sisson) .
This office recommended a partial commutation of the sentence in each of thes e
cases. The Secretary of War did not concur in such recommendation. In two
of these cases the President directed final action in accordance with th e
recommendations of this office (Maj . Henry R. Freeman, jr . . and John C . Ward) .

In one case this office had recommended that a sentence of dismissal be con-
firmed (Second Lieut. Arthur Brigham) . The Secretary of War disagreeing
with the view of this office recommended that the sentence be remitted, an d
the President took action in accordance with the Secretary's recommendation .

Five cases, all tried in France, merely involved a question, identical in eac h
case, as to the place of confinement (Pvts. Thurston C. Reynolds, Frank
Malarich, Robert M. Hughett, Charles M . Gard, and Nelson Glock) . The
office of the Judge Advocate General recommended confinement in the Unite d
.States Disciplinary Barracks instead of at military posts in France . The
Secretary of War did not concur in the recommendations made in each of these
rases .

Recommendations have been made to reviewing authorities in approximatel y
212 cases under General Orders, No. 7, War Department, 1918 ; and the review-
ing authorities have failed to follow the recommendations in six of them . Three
of these cases arose in France and three in the United States .

The records of the three cases tried in the United States show that in on e
of them the reviewing authority followed the recommendations of this offic e
in part (Pvt. Charles A . McBect) ; in one the reviewing authority complie d
with the recommendations of this office in such a way that punishment wa s
imposed on the accused in accordance therewith, and only the record of th e
.accused was affected by the failure of the reviewing authority strictly t o
follow the recommendations (Pvt . Edward C . O'Neill) ; in one case the
recommendations of this office were disregarded in their entirety (Harvey W .
Janke) .

The records of the three cases tried in France show that in one case the
reviewing authority complied in part with the recommendations of the offic e
.of the Judge Advocate General (Pvt. James Adio) ; in two cases the recommen-
dations of the office of the Judge Advocate General were disregarded in thei r
•entirety (Pvt. Delbert L . Moss and Capt. Samuel D. Mann) .

In a case tried at Camp Funston, Kans., the office of the Judge Advocate
-General and the Secretary of War recommended that the sentence be con -
firmed, and the President, differing with both, disapproved the finding and
:sentence (First Lieut . Charles H. Mielke) .

Second Lieut. Arthur Brigham, Sixth Field Artillery. Trial by general court-
martial at Douglas, Ariz ., July 22, 1917 . Dismissal from the service.

The accused was tried under the ninety-sixth article of war under specifica-
tions relating to the taking of a false oath in making application for appoint -
ment as provisional second lieutenant, in which application he stated falsely
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in accordance with the Secretary's recommendation .

Second Lieut . John C. Ward . Trial by general court-martial convened a t
Fort McDowell, Calif., August 29, 1917. Dismissal from the service .

Lieut . John C. Ward was tried by a court composed of five captains of th e
Regular Army. He was arraigned under the ninety-sixth article of war on the
charge of drunkenness . He was found guilty and sentenced to be dismissed fro m
the service.

The reviewing authority, the commanding officer at Fort McDowell, approve d
the proceedings without comment and forwarded them by indorsement for actio n
of the President in compliance with the forty-eighth and fifty-first articles o f
war.

This office recommended, in view of the man's excellent service as an enlisted .
man since April 26, 1906, up to the time he was commissioned, shortly before
his trial, that the sentence be commuted to forfeiture of $50 per month for si x
months and restriction to the limits of the post to which he might be statione d
for a like period.

The Secretary of War was unwilling to recommend commutation, but calle d
the attention of the President to the recommendations of this office, which th e
President followed .

Lieut . Millard M. Green, Engineer Reserve Corps . Trial by general court-
martial convened at Camp Dix, N. J ., March 19, 1918 . Dismissal .

The accused was charged with violation of the ninety-fifth and ninety-sixth
articles of war . Under each specification the allegations of fact were that h e
had married in the month of December, 1906, one Lilian Melton Greer and that
afterwards, while so married to her, he unlawfully married one Edith Elder .
He was found guilty and sentenced to be dismissed from the service and to b e
confined at hard labor for five years .

The reviewing authority approved the sentence and forwarded the record fo r
action under the forty-eighth article of war .

This office recommended that, there being no legally sufficient evidence t o
prove the offense of bigamy, the findings and sentence be disapproved, but tha t
appropriate steps be taken looking to the discharge of the officer under the pro -
visions of section 9 of the act of May 18, 1917 .

The Secretary of War did not concur in the recommendations of this office ,
but recommended to the President that, the offense of bigamy not having been
proved, the findings and sentence under the ninety-sixth article of war be dis-
approved and that the accused, having been guilty of conduct unbecoming a n
officer and a gentleman, the findings under the ninety-fifth article of war be
approved and the officer dismissed .

Maj . Henry R. Freeman, jr ., Three hundred and thirty-seventh Field Artil-
lery . Trial by general court-martial convened at Camp Dodge, Iowa, April 3,
1918 .

The accused was tried on a charge of violating the ninety-fifth article of wa r
on a specification that he was drunk . He was found guilty and sentenced to
be dismissed from the service

	

. -
The reviewing authority approved the findings and sentence and forwarde d

the record for the action of the President under the forty-eighth article of war .
This office recommended that the findings of the court be approved, but that ,

in view of the previous good record of the officer, the sentence be commuted t o
confinement for six month, forfeiture of $100 a month, and a reprimand by th e
commanding general of his division . The Secretary of War did not concur i n
the recommendation of this office, but called the President's attention thereto ,

132265—19—FT 7—14

that he was a single man . He was found guilty and sentenced to be dismissedfrom the service.
The reviewing authority approved the sentence and suspended executio n

thereof pending action by the President, and he recommended that the sentence
of dismissal be remitted in view of the frank admission of the accused appa-
rently made for the purpose of rectifying an error made by him, and of th e
exemplary reputation formerly borne by the accused in the military service .

This office being of the opinion that the false oath made by the accuse d
showed him to be untrustworthy, recommended that the sentence of the court
be confirmed .

The Secretary of War disagreeing with the view of this office, recommende d
to the President that sentence should be remitted, and the President took action
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who later directed a disposition of the case in accordance with the recommenda-
tions of this office.

Pvt. Dan Nona, One hundred and thirty-fifth Machine Gun Battalion . United
States National Guard . Trial by general court-martial convened at Vrecourt, .
France, July 17, 1918. Hard labor, without confinement, for three years, with
forfeitures .

The accused was tried for violation of the ninety-third article of war under -
the specifications that he " did willfully, feloniously, and unlawfully commi t
involuntary manslaughter . "

This office pointed out that the finding of the court was void for repugnancy ,
since if the act was willful and felonious it was not involuntary manslaughter, .
and it recommended that so much of the sentence in the case as remained un-
executed be remitted .

The Secretary of War disapproved this recommendation .

Pvt . Thurston G. Reynolds, Company M, Sixtieth Infantry. Trial by genera l
court-martial in France, April 14, 1918 . Dismissed from the service, for-
feitures, and confinement at hard labor for three years .

The accused was tried on a charge of violating the eighty-sixth article of
war on a single specification alleging that he was found sleeping on his pos t
while on guard as a sentinel in time of war. He pleaded guilty and was.
found guilty on the charge and was sentenced to be dishonorably discharged
from the service, to forfeit all pay and allowances and to be confined a t
hard labor for three years.

The reviewing authority approved the sentence, suspended the dishonorable -
discharge, and designated the station of his company as the place of confine-
ment of the accused .

The Office of the Judge Advocate General called attention to' the policy of
the War Department respecting the place of confinement to be designated o n
conviction by general court-martial as set out in paragraphs 396, 397, and 398 ,
M. C. M., 1917, and pointed out that paragraph 377, specifically provide s
for the designation of the United States disciplinary barracks at Fort Leaven -
worth, Kans ., or one of its branches, as the place of confinement for genera l
prisoners who are to be confined for six months or more and who are not to .
be confined in a penitentiary .

The view was expressed that the interests of discipline in the Army could
not best be served by retaining at military posts or camps prisoners undergoing
extended periods of confinement, and it was therefore recommended that
the place of confinement of the prisoner be changed to the United State s
disciplinary barracks.

The opinion was expressed by The Adjutant General that, in view of th e
fact the commanding general of the American Expeditionary Forces had bee n
specifically authorized to retain general prisoners in France, and in vie w
of provisions in the Army appropriation act approved July 9, 1918, relating
to the remission of sentences, it was not advisable to concur in the recom-
mendation of the Judge Advocate General's Office.

Cases of Pvt . -Frank Malarich, Pvt. Robert M. Hughett, Pvt . Charles M..
Gard, and Pvt . Nelson Glock, tried in France .

In the eases of Pvt . Frank Malarich, Pvt. Robert M . Hughett, Pvt . Charles
M. Gard, and Pvt. Nelson Glock, all tried in France, sentences were imposed
similar to that imposed in the ease of Pvt . Thurston G. Reynolds. the facts
in which are set forth above. The Office of the Judge Advocate Genera l
made recommendations in these cases the same as that made in the case o f
Pvt . Reynolds. The Office of The Adjutant General of the Army by directio n
of the Secretary of War did not concur in these recommendations for th e
same reasons as were indicated by him in the case of Pvt . Reynolds.

Second Lieut . Louis B. Hanks, Quartermaster Corps, National Army . Trial
by general court-martial convened at Boston, Mass ., July 22, 1918. Dismissal
from the service.

The accused was tried for violation of the ninety-sixth article of war, under
specifications of having appeared in civilian clothing . in violation of Genera l
Orders, No. 63, and of having been drunk in a public place . He was found
guilty of both specifications and sentenced to be dismissed from the service .

The reviewing authority approved this sentence and forwarded the record
for trial under the provisions of General Orders, No . 7, War Department, 1918.
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This office recommended that the sentence be commuted to a reprimand, tobe administered by the commanding general Northeastern Department, restric-
tions to the limits of the accused's post, camp, or station for three months, andforfeiture of $25 of his pay per month for a like period, unless he should b e
discharged from the service prior to the expiration of said period, in whic h
event so much of said sentence as provides for such restriction and forfeitureas remains unexecuted should stand remitted.

The Secretary of War did not concur in the recommendation of this office .

First Lieut. John B . Sisson, Field Artillery, United States Army. Trial bygeneral court-martial, Camp Jackson, S . C ., October 1, 1918 . Dismissal fromthe service.
The accused was tried on charges under the ninety-fifth article of war, under

specifications of drunkenness and having liquor in his possession. He was
convicted and sentenced to be dismissed from the service .

The reviewing authority approved the sentence and forwarded the record
for action under the forty-eighth article of war.

This office recommended that clemency be extended to the accused and that
accordingly the sentence be commuted to a reprimand, to be administered b y
the commanding general at Camp Jackson, restriction to the limits of the post
or camp for six months, and forfeiture of $50 of his pay per month for a like
period, unless he should be discharged from the service prior to the expiration
of the said period, in which event so much of said sentence as provided for re-
striction and forfeiture as remained unexecuted should stand remitted .

The recommendations of this office were not approved by the Secretary o f
War.

Pvt . First Class Edwin E . Schonofsky, Battery F, Eighty-first Field Artillery ,
and Pvt . First Class Alfons Dalloen, Battery F, Eighty-first Field Artillery .
Trial by general court-martial at Camp Fremont, Calif ., June 3, 1918 .

These soldiers were arraigned and jointly tried under charges of having vio-
lated the fifty-eighth and ninety-sixth articles of war, by committing the crime s
of desertion and larceny. Schonofsky was sentenced to be shot and Dalloe n
was sentenced to be dishonorably discharged from service, to forfeit all pa y
and allowances due or to become due, and to be confined at hard labor for 5 0
years .

The reviewing authority approved the sentences, but stayed their executio n
until the record of the trial should be reviewed in the office of the Judge Advo-
cate General and its legality determined. The reviewing authority did not
forward the record for action of the President under the forty-eighth article of
war so far as the accused Schonofsky was concerned, as should have bee n
done . The Judge Advocate General decided that the proper disposition to mak e
of the case, so far as Schonofsky was concerned, was to .recommend that th e
President disapprove the findings of guilty of the specifications and charge s
against him and the sentence imposed upon him . The Judge Advocate Gen-
eral, upon a review of the case, found that it was a fatal irregularity to tr y
these men jointly upon charges not alleging that they had acted in concert an d
in pursuance of a common design and that accordingly the trial was contrary to
law and in violation of the substantial rights of the accused .

The Secretary of War did not concur in the Judge Advocate General's recom-
mendation . While conceding that the men had some " purely technical righ t
to separate trials," the Secretary took the position that the procedure followed
in these cases violated no substantial rights of the men .

The President, in accordance with the recommendation of the Secretary of
War, commuted the sentence imposed on Schonofsky to dishonorable discharge,
total forfeitures, and confinement at hard labor for 25 years, and designated
the United States military prison, at Fort Leavenworth, as the place of con-
finement .

CASES IN WHICH THE REVIEWING AUTHORITY HAS FAILED TO FOLLOW TH E
RECOMMENDATIONS OF THE JUDGE ADVOCATE GENERAL ' S OFFICE.

Pvt . Charles A. McBect, Company H, Fifteenth Infantry . Trial by general
court-martial at Fort Lawton, Wash., September 17, 1918. Five years' con-
finement, penitentiary .

The accused was tried for an offense under the ninety-sixth article of war .
He was sentenced to be discharged from the service, with total forfeitures, an d
to be confined at hard labor for five years .
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The reviewing authority approved the sentence, and the record was forwarde d
to this office for review pursuant to General Order No. 7, War Department, 1918 .
In view of errors in the admission of evidence and in the failure of the cour t
to advise the accused of his rights as a witness, this office recommended tha t
the findings and sentence be disapproved, and that the accused be released fro m
confinement and restored to duty.

The department commander failed to follow the recommendation in it s
entirety, and directed that the sentence be executed except that confinement b e
remitted.

Pvt. Harvey W. Janke, Medical Department, United States Army . Trial by
general court-martial at Fort Sheridan, Ill ., November 22, 1918 . Fifteen years'
confinement, penitentiary .

The accused was tried and convicted (1) of desertion under the fifty-eighth
article of war, and (2) of forging and uttering certain forged checks under th e
ninety-six article of war. The record, which was forwarded pursuant to Gen-
eral Order No . 7, War Department, 1918, was reviewed in this office, whic h
reached the conclusion that the finding of guilty of desertion was not supporte d
by the evidence, and recommended that the reviewing authority disapprove th e
finding of guilty of this offense and reduce to 5 years the period of confinemen t
of 15 years, as imposed by the court, and approved by the reviewing authority.
It was the opinion of this office that a charge of desertion was not proven b y
competent evidence .

The record was returned to the commanding general, Central Department ,
the reviewing authority, who declined to follow the recommendation of thi s
office and published a general court-martial order in the case, approving the
sentence as originally imposed and ordering its execution .

The sentence having been published in orders is now beyond the control of
the reviewing authority to correct, but, as in the opinion of this office, it rest s
in part upon an illegal basis and as measured by its legal warrant, it is ex-
cessive, it was recommended by this office to the Secretary of War that the
findings of guilty on the charge of desertion be set aside and that the perio d
of confinement be reduced to five years .

Pvt. Edward C. O'Neill, alias Edward C . Joyce, Coast Artillery Corps ,
Eighteenth Company, Boston, Mass. Trial by general court-martial at Fort
Sheridan, Ill ., December 4, 1918 . Twenty-five years' confinement, penitentiary.

The accused was tried for violation of the fifty-eighth and ninetieth article s
of war on specifications involving, among other charges, desertion and forgery .

In view of the errors committed during the trial which injuriously affecte d
the substantial rights of the accused and which invalidated the findings o n
certain charges and specifications, this office recommended that the reviewin g
authority revoke its approval of the findings and sentence in this case, excep t
as concerned certain charges, and that the term of confinement of 25 years im-
posed by the court be reduced to 3 years. The reviewing authority reduced
the sentence as recommended by this office, but did not revoke its approval of
the findings on certain specifications . Only the record of the accused was
therefore affected by the failure of the reviewing authority strictly to follow
the recommendations of this office .

Pvt. Emmett T. Whelan, Battery D, Sixty-third Artillery, Coast Artillery
Corps . Trial by general court-martial at Fort Worden, Wash ., June 28, 1918.
Confinement at hard labor for one year and forfeiture of pay .

The accused was tried for violation of the ninety-third article of war on a
specification that he fraudulently converted to his own use certain funds be -
longing to other soldiers, and for a violation of the ninety-sixth article of wa r
on a specification that he violated standing post hospital orders by retainin g
property received from patients for safe-keeping . He was found guilty on th e
second charge and sentenced to be confined at hard labor for one year and t o
forfeit two-thirds of his pay per month for a like period .

The reviewing authority approved the sentence and ordered the execution
thereof at the station of the soldier's company . This office pointed out to The
Adjutant General that it is the policy of the War Department that such long -
term sentences to confinement should also include dishonorable discharge an d
forfeiture of pay and allowances, that where a period of confinement is fo r
more than 6 months, and where a penitentiary is not designated as a place o f
confinement, a disciplinary barracks should be designated, and that it is not
believed that the interests of discipline in the Army can best be served by re-
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taining at military posts or camps persons undergoing an extended period o f
confinement. This office recommended that so much of the sentence in thi s
case as was in excess of six months' confinement at hard labor and forfeitur e
of pay as imposed for a like period should be remitted . This recommendation
was approved by the War Department . The order subsequently issued by the
commanding general did not carry out the recommendation, since it only re-
duced the confinement portion of the sentence imposed in the case and did no t
remit the forfeiture of pay imposed for the period in excess of 6 months . The
attention of The Adjutant General was called to the action of the commandin g
general .

Pvt. Delbert L. Moss, Thirty-second Aerial Service Squadron, Signal Corps .
Trial by general court-martial April 17, 1918, in France . Dishonorable dis-
charge, forfeitures, and confinement at hard labor for two years and six months .

The accused was tried for violation of the ninety-third article of war o n
specifications that he stole a quantity of cigarettes valued at $1 and a pair o f
puttees valued at $17.50, and for violation of the ninety-fourth article of war
on a specification that he stole a pair of shoes from the Government and sol d
them, and for a violation of the sixty-first article of war on a specification wit h
regard to absence without leave. The accused was found guilty, except on tw o
specifications, and sentenced to be dishonorably discharged, to forfeit all pa y
and allowances, and to be confined at hard labor for two years and six months .

The office of the judge advocate general in France returned the record with
the recommendations that the findings of guilt as to certain specifications be
disapproved and that the reviewing authority consider whether or not th e
entire sentence adjudged by the court should be approved and carried int o
execution . The record was subsequently returned to the office of the Judg e
Advocate General with a general court-martial order showing approval of th e
sentence and directing execution thereof. A memorandum among the record s
of the ease indicates that the reviewing authority considered the sentence cor-
rect and understood that the recommendations of the office of the Judge Advocate
General should only be considered as such, and therefore directed the executio n
of the sentence.

Pvt . James Adio, Company M, One hundred and sixty-sixth Infantry. Tria l
by general court-martial in France April 15, 1918 . Discharge from the service,
forfeitures, and 15 years' imprisonment.

The accused was tried for violations of the ninety-sixth and ninety-third arti-
cles of war on specifications involving disobedience of the order of a sentinel an d
assault with intent to commit manslaughter . He was sentenced to be dishonor-
ably discharged from the service, to forfeit all pay and allowances due or t o
become due, and to be confined at hard labor for 15 years at such place as the
reviewing authority might direct .

The office of the Judge Advocate General, American Expeditionary Forces, in
a review of the proceedings, stated that the findings of guilty of the charge an d
specification "willful disobedience of the order of a sentinel " should have bee n
disapproved ; that while the record was legal ly sufficient to support the finding s
of guilty of the two offenses charged, the court might have acquitted him o n
these charges ; and that the sentence of 15 years was perhaps too severe to b e
just .

The reviewing authority disregarded some of the recommendations of th e
office of the Judge Advocate General, American Expeditionary Forces, and
although the sentence of 15 years imposed by the court was reduced by the
reviewing authority to 5 years, the reviewing authority did not disapprove
the findings of guilty of certain charges as recommended .

Capt. Samuel D . Mann, Fifty-third' Infantry. Trial by general courts-martial
in France October 7, 1918. Dismissal from the service .

' The accused was tried for a violation of the ninety-sixth article of war on a
specification that he failed properly to deliver certain money in his possessio n

' to a private soldier." He was sentenced to be dismissed from the service .
The sentence was approved by the reviewing authority . The office of the

Judge Advocate General in France was of the opinion that there was a corn -
' plete want of legal evidence to sustain the charge, and recommended that th e
sentence should be disapproved, and that the sentence be reconsidered in th e
light of such disapproval . No action was taken on this recommendation by
the confirming authority, the commander 'in chief of the Expeditionary Forces.



918

	

ESTABLISHMENT OF MILITARY JUSTICE .

CASE IN WHICH THE PRESIDENT FAILED TO APPROVE OF THE RECOMMENDATIONS OP
THE SECRETARY OF WAR AND OF THE OFFICE OF THE JUDGE ADVOCATE GENERAL .

First Lieut . Charles H . Mielke, Medical Reserve Corps. Trial at Camp
Funston, Kans., November 16, 1918. Dismissal from the service .

The accused was tried for violation of the eighty-fifth article of war on th e
specification that he was drunk while on duty . He was convicted and sentenced
to be dismissed from the service. The sentence was approved by the convening
authority and the record was forwarded for action by the President under th e
forty-eighth article of war .

This office and the Secretary of War recommended that the sentence be con -
firmed . The President disapproved of the finding and sentence, and directe d
that the restoration to duty of the accused in view of the fact the evidence of
record failed " to show the guilt of the accused beyond a reasonable doubt . "

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

March 11, 1919.
Memorandum : For Gen . Chamberlain, Inspector General :

Herewith is a memorandum concerning the Noel F. Peters case, C . M. No .
118312 . This is the remaining case, which I mentioned to you this morning ,
in which the reviewing authority did not follow the recommendation of th e
Paris branch office of this office .

This memorandum, with what I gave you this morning, completes- the state-
ment of cases of that character, so far as the records of the statistical division
of this office show .

WILLIAM C . RIGBY,
Major, Judge Advocate .

Memorandum of a case in which the reviewing authority declined to follow
the recommendation of the Paris branch office of the Judge Advocate Gen-
eral's Office.

C . M. No . 118312 . United States v. Noel F . Peters, private, Four hundred an d
sixty-sixth Aero Squadron, S . C. (A. J . A. G. O., 201-116) .

	

-
1. Pvt . Noel F . Peters was tried by general court-martial convened by com-

mand of Gen . Kernan, commanding general, headquarters Services of Supply ,
American Expeditionary Forces, France . The court met at Air Service Pro-
duction Center No. 2, May 20, 1918 . The accused was charged, under on e
charge, violation of the fifty-eighth article of war, and one specification, wit h
desertion, February 24, 1918, from the Third Aviation Instruction Center ,
American Expeditionary Forces, and remaining absent in desertion until appre-
hended at Toulouse, France, on or about March 10, 1918 . He pleaded not guilty
to the specification and the charge, but was found guilty and sentenced to
dishonorable discharge, total forfeitures, and confinement at hard labor fo r
10 years . Gen . Kernan, as reviewing authority, on May 31, 1918, approved th e
sentence. " though lenient " ; designated the United States Penitentiary, Leaven -
worth, Kans., as the place of confinement ; suspended the execution of the
sentence under General Order No. 7, War Department, 1918 ; and forwarde d
the record to the Paris branch office of the office of the Judge Advocate General.

2. Upon review in the Paris branch office of the Judge Advocate General' s
Office, the record was found not legally sufficient to support the conviction of

• desertion, but sufficient to support a conviction of absence without leave . It
was accordingly recommended by Brig . Gen. E. A. Kregar, Acting Judge Advo-
cate General, that the approval of the sentence and the designation of a
penitentiary as the place of confinement be vacated, and that so much only of
the findings of the court be approved as involved a finding of guilty of th e
lesser and included offense of absence without leave, in violation of the sixty -
first article of war, and that appropriate action be taken with reference to th e
approval of the sentence, or a portion thereof, and the designation of a plac e
of confinement under military control .

3. Upon the return of the record to Gen . Kernan, with this recommendation
of the Acting Judge Advocate General, the case was referred by Gen . Kernan
to his staff judge advocate, Col. J. A. Hull, judge advocate, who, in a memoran-
dum dated July 1, 1918, disagreed with the opinion and recommendations of the
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Acting Judge Advocate General, Gen. Kreger, and concluded his memorandum
with :

" In this case it is submitted that if the errors are such that the trial is a
nullity, disapproval of the entire proceedings is the correct action, and no t
merely a compromise verdict. Your orders are, therefore, requested ."

4 . Thereupon Gen . Kernan made the followingindorsement upon Col . Hull' s
memorandum :

For Col. Hull :

	

-
" I have read the entire proceedings and the several memorandums herewith

analyzing the case, and I am satisfied that the original action was sound . Let
it stand .

" F. J . KEBNAN,
" Major General, National Army.

" Touas, FRANCE, July 4, 1918."

5. Thereupon, under date of July 4, 1918, General Court-Martial Order No .
112, headquarters Services of Supply, American Expeditionary Forces, wa s
promulgated, carrying the original sentence into execution.

6. The following week, under date of July 11, 1918, Acting Judge Advocate
General Kreger forwarded to the Judge Advocate General, with the record o f
trial, a memorandum calling attention to the case and concluding :

" My immediate concern, however, is not with the question of the soundnes s
of the advice given by this office, but with the question of what effect shoul d
have been given to such advice by the reviewing authority . That question is
not discussed by the judge advocate of the trial jurisdiction in his counter -
memorandum pertaining to this case, but was discussed by him in his memoran-
dum relating to the case of Pvt . Delbert L . Moss (A. J . A. G. O., 201-92) . The
following extract from a letter addressed to you with reference to the Mos s
case is quoted as especially pertinent in connection with this case, viz :

` It has been my belief that the purpose in view in the creation by Genera l
Order 7 of this branch of your office was to prevent final approval of illega l
findings and the execution of illegal sentences in the classes of cases described
in that order, and I am unable to see how that purpose is to be fully accom-
plished if reviewing authorities are to be free to disregard the advice of thi s
office with respect to the legality of findings and sentences. It may be * * *
that the purpose of General Order 7 will be regarded as having been sufficientl y
attained by delaying the execution of sentences until the records shall have
been reconsidered by the reviewing authority in the light of views expresse d
by this office. As to this I do not urge my . opinion, but submit the question to
your office for decision.'

" Your instructions in the premises are requested for the guidance of thi s
office, and if the opinions of this office with respect to the legality of finding s
and sentences are to be regarded by reviewing authorities as controlling, i t
is recommended that they, as well as this office, be advised to that effect.

" Being still of the opinion that the record in this case is legally insufficien t
to support the findings and sentence, and that the advice of this branch o f
the office of the Judge Advocate General with reference to the legality of a
finding or sentence reviewed here should be given the same effect as if th e
advice had been given by the office of the Judge Advocate General of the Army ,
I recommend that the sentence be declared null and void and that Peters b e
restored to duty. "

7. This case is understood to have been one of the immediate occasions of
the discussions preceding the issuance of General Order No. 84, War Depart-
ment, 1918 (par. IV) .

EXHIBIT 72 .

MILITARY JUSTICE DURING THE WAR.

WASHINGTON, March 25, 1919 .

To my fellow members of the bar in the United States :
Herewith is inclosed to you a copy of a letter sent this month to the Secre -

' tary of War by the Judge Advocate General, Maj . Gen. Enoch H. Crowder. It

WILLIAM C . RIGBY,
Major, Judge Advocate.
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was evoked by recent complaints about the system of military justice, uttered
on the floor of Congress and in the press.

The principal congressional speeches on this topic appeared in the Congres-
sional Record for January 3, January 23, February 19, February 27, an d
:lurch 4 ; and these criticisms, together with others developed by a witnes s
before the Senate Committee on Military Affairs during February, have bee n
given by the daily press considerable publicity of a sensational nature, notably
in the New York World of January 19 and later dates, and in the Philadelphi a
Public Ledger.

The testimony at the committee hearings will probably not be printed fo r
some time to come ; and it will form a large pamphlet, requiring patient stud y
for extraction of the general features of fact . Meanwhile the lack of any pub-
licity for the defense of those criticisms will have left the intelligent public
under the impression that there is and can be no defense, although the contrar y
is the case . It has therefore seemed proper and necessary to give circulation t o
this letter.

In the Official Bulletin for March 5 and March 10 will be found two letter s
of Gen . Crowder, addressed in reply to a letter of request from the Secretar y
of War. The first letter, of date February 13, deals at great length with th e
specific criticisms voiced in the speech of Senator Chamberlain, publishe d
January 3. The second letter, of date March 8, surveys briefly the entire field
of complaint. But the subject is too large for adequate reply in a brief letter .
Moreover the intelligent public needs, as the foundation of its judgment, a n
educative description of the system of military judicial procedure as it actuall y
is . This is furnished by the present letter.

I commend this letter to your careful perusal . It is to be hoped that th e
candid judgment of the legal profession, made after hearing both sides, wil l
impress itself upon public opinion at large .

It would be presumptuous in me to suppose that the distinguished Judg e
Advocate General needs any assistance from me in securing credit for hi s
utterances. But, so far as my name is known to the American bar, I am keenl y
desirous to do my part in securing a just verdict for our military system in the
forum of public opinion . And that part can be contributed by urging upon
my fellow members of the bar a careful study of this presentation by th e
Judge Advocate General .

In addressing you in this direct fashion, I am deliberately breaking through
the etiquette of the military service, rigorously observed by me since my cal l
to active duty in July, 1917. I am on the point of receiving my honorable dis-
charge (I hope) within a few weeks, and I speak to you in this letter not merel y
es an officer of the Army but also as a member of the bar of 30 years' standing ,
who has happened to have intimate observation of the methods of militar y
justice during the war as well as of the principal personages in charge of i t
in Washington . Some of the court-martial records recently discussed in the
public press had been submitted to my scrutiny at the time they were originall y
pending for action . Many of the events of 1917 and 1918 publicly discussed i n
Congress were the subject of personal knowledge on my part . My official
duties, however, have been almost entirely in the office of the Provost Marshal
General, and I hale not prepared (with a single exception) any official opinions
on court-martial records . I am therefore not implicated in any criticisms upo n
the court-martial system . I have nothing to hope and nothing to fear from the
authorities of the War Department. I have always, in our civil profession,
acted sympathetically and spoken frankly in the cause of the reform of justice .
My record shows that I do not belong either with the reactionaries or with th e
Bolshevists.

These circumstances are mentioned to indicate that I have adequate grounds
for a correct and untrammeled opinion, as an observer and a member of th e
bar, upon the comparative administration of military and civil justice, an d
that opinion is that the inclosed letter of the Judge Advocate General is a
correct and reliable description of the facts and the spirit of American military
justice during the war. I see where military justice, in the light of the war' s
experience, can be improved ; but I will not remain silent in the presence of
an unmerited attack, full of exaggeration and defamation, wholly unjust bot h
to the system itself and to -those able and faithful men who have borne th e
burden of its administration .

The legal profession, by its firmest traditions and daily practice, is accus-
, tomed to recognize the necessity of hearing both sides before passing fina l
judgment. I therefore make this personal appeal to my fellow members of
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the bar to peruse the inclosed letter and to give due weight to its presentation .
When the entire facts shall have been brought out and the motives behind the
recent press publicity become plain, you will be well satisfied that you did not
allow yourselves to be carried away by first impressions gained from sensa-
tional headlines, extreme cases, and emotional epithets .

•

	

JOHN H . WIGMORE ,
Colonel, Judge Advocate, United States Army .

LETTER OF THE SECRETARY OF WAR.

MARCH 1, 1919.
MY DEAR GEN . CROWDER : I have been deeply concerned, as you know, over

the harsh criticisms recently uttered upon our system of military justice . Dur-
ing the times of peace, prior to the war, I do not recall that our system of mili-
tary law ever became the subject of public attack on the ground of its struc-
tural defects. Nor during the entire war period of 1917 and 1918, while the
camps and cantonments were full of men and the strain of preparation was a t
its highest tension, do I remember noticing any complaints either in the publi c
press or in Congress or in the general mail arriving at this office . The recent
outburst of criticism and complaint, voiced in public by a few individual s
whose position entitled them to credit, and carried throughout the country by
the press, has been to me a matter of surprisd and sorrow . I have had most
deeply at heart the interests of the Army and the welfare of the individua l
soldier, and I have the firmest determination that justice shall be done unde r
military law.

I have not been made to believe, by the perusal of these complaints, that jus-
tice is not done to-day under the military law or has not been done during th e
war period. And my own acquaintance with the course of military justic e
(gathered as it is from the large number of cases which in the regular routin e
come to me for final action) convinces me that the conditions implied by these
recent complaints do not exist and had not existed . My own personal knowl-
edge of yourself and many of the officers in your department and in the fiel d
corroborates that conviction and makes me absolutely confident that the publi c
apprehensions which have been created are groundless . I wish to convey to
you here the assurance of my entire faith that the system of military justice ,
both in its structure as organized by the statutes of Congress and the Presi-
dent's regulations and in its operation as administered during the war, is es-
sentially sound .

But it is not enough for me to possess this faith and this conviction . It is
highly important that the public mind should receive ample reassurance o n
the subject . And such reassurance has become necessary, because all that the
public has thus far received is the highly colored press reports of certain ex-
treme statements, and the congressional speeches placing on record certain sup -
posed instances of harsh and illegal treatment . The War Department and its
representatives have not been in a position to make any public defense or ex-
planation and have refrained from doing so. The opportunity recently afforde d
the members of your staff to appear before the Senate Committee on Militar y
Affairs has been an ample one, and it has furnished, I hope, entire satisfactio n
to the members of that committee . But of the proceedings of that committee I
perceived no general public notice ; the testimony, when published, will b e
somewhat voluminous, and its publication will not take place for some tim e
yet, and it will certainly not reach the thousands of intelligent men and wome n
who read the original accounts . And yet it is essential that the families of al l
those young men who had a place in our magnificent Army should be reas-
sured. They must not be left to believe that their men were subjected to a
system that did not fully deserve the terms " law " and " justice." And this
need of reassurance on the part of the people at large is equally felt, Lam sure,
by the Members of Congress in both Houses, who have, of 'course, not yet be -
come acquainted with the proceedings before the Senate committee. It is both
right and necessary that the facts should be furnished . It is indeed a' simple
question of furnishing the facts ; for when . they are furnished, I am positive
that they will contain the most ample assurance .

Those facts are virtually all in' your possession;' on record in your office . , I
am aware that they are voluminous and that a complete explanation and an-
swer to every specific complaint is impracticable . But I believe that you are
in , a position to make a concise survey of the entire field and to furnish the
main facts in a form which will permit ready perusal by the intelligent men
and women who are so deeply interested in this subject .
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I have been asked by a Member of the House of Representatives to furnis h
him with such a statement . And I am now calling upon you to supply it to me
at your early convenience.

Faithfully, yours,

		

NEWTON D . BAKER ,
Secretary of War .

To Maj . Gen . E. H . CROWDER ,
Judge Advocate General, War Department, Washington, D . C.

LETTER OF THE JUDGE ADVOCATE GENERAL.

MARCH 10, 1919.
DEAR MR. SECRETARY : On March 1, 1919, you addressed to me a letter concernin g

the recent criticisms uttered upon our system of military justice, and askin g
me to make a concise survey of the entire field and to furnish the main fact s
in a form which will permit ready perusal by the intelligent men and women
who are so deeply interested in the subject . On March 8 I replied to you, givin g
you a brief and concise survey of the field of controversy ; but the limitation s
of that letter made it impracticable for me to deal with the subject in all it s
scope, The subject is one in which it needs only to set forth the facts, base d
on the records of my office, in order to perceive the injustice of the charge s
that have been made. This exposition of facts must be directed to each one of
the main charges that have been voiced on the floor of Congress and in the
press .

In my first letter to you, dated February 13, forwarded by you to the chairma n
of the Senate Committee on Military Affairs, and subsequently printed in the
Official Bulletin of March 5, the six general criticisms voiced by Senato r
Chamberlain were dealt with at great length by statistical tables compile d
from the records in my office. But these tables are, perhaps, too voluminous
for ordinary perusal ; and, on the other hand, the letter did not deal with a
number of other specific criticisms made by other Members of Congress in the
press . I have, therefore, gone over the entire subject so as to include a numbe r
of additional points of criticism, and have dealt with the specific points o f
Senator Chamberlain by omitting the elaborate statistical studies contained in
my first letter.

It is my belief that the intelligent public, particularly the members of th e
legal profession and of the press, would welcome such an exposition of the
facts ; because the case is one in which it is necessary only to peruse the facts
in order to estimate at their true value the criticisms, made in haste and base d
upon such imperfect and misleading data.

Before proceeding to set forth these facts, I will take a few words to indicate
my own attitude toward the standards of military justice .

In 1888. while still a lieutenant of Cavalry, some years before I entered the
Judge Advocate General's Department by detail, I addressed a letter t o
Col. G. Norman Lieber, then Acting Judge Advocate General, inviting attentio n
to the necessity for a revision of the military code. Col . Lieber declined to
take up the matter, fearing that the code might suffer in essential feature s
by a revision which might adapt it too much to the methods and traditions o f
civil practice . Again in 1896, noticing that Congress had enacted a statute for
the revision of all statutes, and knowing that the commission appointed unde r
the terms of that statute would necessarily consider the Articles of War, I
addressed a second letter to the then Gen. Lieber, Judge Advocate General,
asking his attention to the opportunity this afforded to secure a proper revisio n
of the Articles of War . He again declined to take up the matter, remarkin g
that he felt that the code needed very little, if any, revision, and that if he
had the entire responsibility of revising it he would limit himself to the
elminating of obsolete articles and a rearrangement of the code. Again in
1903, while Chief of the First Division of the General Staff, I prepared a draf t
of revision of the military code and submitted it to the Secretary of War i n
December of that year for his recommendation to Congress. This came to
nothing. In 1911, upon becoming Judge Advocate General, I renewed m y
efforts, which continued for the ensuing five years and through three Congresses .
'The revision of 1916 was the culmination of this series of proposals. This
record, therefore, must be some testimony to the fact that my attitude towar d
the improvement of the military code has been an advanced one, at least i n
.comparison with the attitude of others whose authority was superior to mine
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'at the time, and that these convictions of mine are publicly on record for a
period of at least 30 years past.

These few facts will indicate that I am . at any rate, not one who has been
satisfied with anything less than the highest standards of justice for embodimen t
in our code of military law ; and that my constant and urgent efforts have been
devoted to maintaining those standards and to improving their code wheneve r
it seemed to me to fall short of those standards . It was with this spirit tha t
my office proceeded with the administration of military justice when thi s
country entered the Great War, and the American Army, enlarged manyfold ,
was certain to put our system to such a test as it had never before experience d
in our entire history . The staff of the Judge Advocate General was graduall y
enlarged from about 30 officers to more than ten times that number ; and all of
the new judge advocates were, of course, taken direct from civil practice, with
little or no experience in the military practice of the National Guard . Thus
the assurance was plain that the spirit and traditions of the criminal common
law, with all its safeguards for the accused and of its guaranties of full and
fair trial, would dominate in the work of the judge advocates.

I mention these facts as demonstrating that it is humanly improbable tha t
any state of things, even remotely justifying some of the extreme epithet s
recently used in public criticism, could have existed in our Army during th e
last two years.

I must further digress for a moment to state the extent of my own persona l
responsibility for the administration of military justice during the last tw o
years. Appointed Judge Advocate General February 15, 1911, and reappointe d
upon the expiration of the first term of four years in 1915. I was in active charg e
of the Office of the Judge Advocate General from the outset of the war to th e
end of 1917. In the meantime, on May 22, 1917, I was detailed as Provos t
Marshal General and vested with the execution of the selective draft . I
divided my time during the remainder of 1917 between the two series of duties .
In the meantime Brig . Gen. S . T. Aswell, as senior officer on duty in the Judg e
Advocate General's Office, after August . 1917, acted upon a large share of the
office work without submission to myself . In February . 1918, a branch office of
the Judge Advocate General's Office was established in France and Brig. Gen.
E . A. Kreger was appointed as Acting Judge Advocate General in that position.
In December, 1917, at your request . I arranged to divide my time about equall y
between the Office of the Judge Advocate General and that of the Provos t
Marshal General ; but Gen . Ansell continued to have detailed supervision ove r
the section of military justice. Later, viz, during the months of May and
June and parts of April and July, Gen . Ansell was absent in France on inspec-
tion duty, and during his absence Col . J. J . Mayes was senior officer and
supervised all details of administration of military justice . The remainder of
1918, after July, Gen . Ansell again became senior officer in charge of that sub-
ject. Meanwhile the Military Justice Division of the office had been enlarged
so as to comprise nearly 50 officers on duty in Washington . Thus during the
latter quarter of 1917 and the whole of 1918 the rulings upon individual court-
martial eases did not come to my personal attention, except in rare instances ,
and (lid not usually bear my signature . Nor were the rules of the administra-
tion . so far as framed in my office during that period, personally framed o r
passed upon by myself, with a few important exceptions to which I will late r
allude.

What I wish to make clear is that, so far as my active approval or disap-
proval is concerned, there was no time during the latter part of 1917 and th e
whole of 1918 when a court-martial ruling or a rule of practice could not have
been made or put into effect by the senior officer in supervisory charge o f
military justice, without personal submission to myself. More specifically ,
had either of the above-named senior officers found reason sufficient to himsel f
to alter the practice in any detail or to disapprove any individual court-martia l
sentence, he was in a position to exercise free responsibility to do so withou t
prior approval of myself. An important exception to this statement is the rul e
known as General Order No. 7, 1918, of which later explanation will be made.

But this circumstance, that I was not personally responsible for the detail s
of administration of military justice during the above period and that another
officer was thus responsible, does not, of course, alter the fact that up to th e
latter part of 1917 I did share completely that personal responsibility . More-

- over, whatever my personal responsibility, or lack of it, for individual meas-
ures or court-martial rulings, I am, of course, responsible for the structure an d
methods of military justice as they existed at the time of our entrance into
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the war—responsible, that is, in so far as the Judge Advocate General's view s
were consulted by the Secretary of War and by Congress in the framing of the
statutes and the regulations, and in so far as those statutes and regulation s
were enforced in the field and in my office . And it is because of that responsi-
bility, and because of my firm belief in the merits and high standards of ou r
system of military law, that I am now concerned in pointing out the facts
which vindicate it from the recently published reproaches . Regardless of m y
share of responsibility during 1917 and 1918 for the operation of the system,
I could not have performed the duties of that office up to that period withou t
being vitally interested in vindicating the honor of the Army and War Depart-
ment as involved in the maintenance of that system .

I propose now, first, to refer to certain individual cases recently criticised ;
next, to comment on the general defects alleged to exist in the system of militar y
justice ; and then to close with some recommendations .

(I) Individual cases cited for criticism.—In the recent speeches uttered on
the floor of Congress, in the two or three press articles, and in some of th e
tc-,•r y given before the Senate committee and published in the press, certain
individual cases of court-martial judgments are cited as notable instances o f
injustice .

In this letter it is virtually impossible for me to set forth the explanatio n
that can be made for each of these cases . The majority of them are cases in
which the sentence is said to be excessively severe ; on this general topic of
severity I will later offer what needs to be said . Other cases are supposed to
be marked by some other form of injustice or illegality . To comment adequately
on all these and other cases, which from time to time may be cited, would her e
be needless and impracticable . I have, therefore, gathered all these cases in a n
appendix which schedules each case thus cited and makes such explanation a s
our records afford ; arid this schedule of individual cases I will file with you fo r
reference . In the meantime, I think that I can allay the apprehensions that
have been excited by the public allusion to these cases if I take two or thre e
of the most typical and show how groundless are the criticisms .

This first case cited in a speech in the Senate is that of a soldier at Cam p
Gordon (record No . 110595, tried January 24, 1918), who, while patrolling th e
town as military police, was found at midnight in a shop just after a burglary .
Being charged with burglary, he asserted that he had entered the shop in
search of the burglars . His story was disbelieved, and he was found guilty ;
the first finding had been not guilty, but at the commanding officer's reques t
there was a reconsideration, and the second finding was guilty . On revision
of the record no legal error could be found, but this office reached the opinion
that though there was sufficient evidence to sustain the finding, the evidenc e
did not go so far as to show his guilt beyond a reasonable doubt . In such a
situation no supreme court in the United States (with three or four exception s
only) would interfere and set aside a jury's verdict . Nevertheless, this office
recommended a reconsideration of the verdict by the reviewing authority. It
was in fact reconsidered, but the reviewing authority adhered to the finding .
But the feature for emphatic notice is that reconsideration was given, not b y
exercising the " arbitrary discretion of a military commander," but by referrin g
the case to the judge advocate of the command, as legal adviser . The judge
advocate wrote an elaborate review of the evidence, disagreeing with the vie w
of this office and recommending confirmation, and the commanding general fol-
lowed this opinion of his law officer.

This case, therefore, instead of being, as the critic had been led to believe ,
an illustration of " the control which the military commander exercises over
the administration of civil justice," illustrates exactly the opposite . For, in
the first place, the confirmation of the sentence was made, not by the arbitrary
military discretion of the commanding officer, but upon the legal opinion o f
his judge advocate ; and, in the second place, the reconsideration which wa s
actually given by the judge advocate, on the point of proof beyond a reasonabl e
doubt, was a measure of protection which the law does not provide in any
civil court in the United States for the control of a jury's verdict . The cas e
is a good illustration of a feature in which the system of military justice some-
times does even more for the accused than the system of civil justice.

Another case cited on the floor of Congress is one of disobedience to order s
to drill and of having seditious literature in possession for distribution . The
offender was a conscientious objector who had not been given an opportunity
for noncombatant service and who was not attempting nor intending to dis -

• tribute Urliterature . The sentence was death ; but the critic adds that it was
" disapproved by the President and the prisoner discharged," and he expresses
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the hope that " the President will exercise the same clemency and show the
same mercy in many other cases . " Now, the facts of the record demonstrate
the precise opposite of what the critic was led to believe ; because in this case
(record No. 116790, tried June 17, 1918) it was not the President's clemenc y

that discharged the prisoner ; it was the effective operation of that very syste m
of military law which the critic supposes not to exist . What happened wa s
that the Judge Advocate General's Office recommended disapproval of the sen-
tence, on the strictly legal grounds that the order to drill was (under Genera l
Orders, No. 28, 1918) not a lawful command, and his disobedience was there-
fore not an offense ; and that there was no evidence of the accused's intentio n
to distribute the literature. The sentence was therefore disapproved and th e
prisoner discharged on the legal grounds stated by my office. This case, there-
fore, far from illustrating the critic's thesis, rather affords an illustration o f
the operation of military law and justice in entire analogy to that of civil law
and justice.

Another case, cited in the newspaper article read into the Congressiona l
Record (Cong . Rec ., vol . 57, No . 44, Jan. 23, 1918, p. 1988), concerns tw o
death sentences imposed in France for sleeping on post in a front-line trench .
There are really three distinct questions involved in those cases—first, whether ,
a sentence of death in all cases , of this offense should be the inexorable policy ;
secondly, whether, if not, these particular eases showed sufficient extenuatin g
circumstances ; and, thirdly, whether the cases were fairly and fully tried to
get at the facts.

Upon the first question it is enough here to say that Gen . Pershing especiall y
urged the importance of adopting this policy for the protection of his Army' s
welfare ; and his chief law officer concurred in this message ; and that under
such circumstances no one could, have been criticized for acceding to thi s
urgent request and adhering to the principle handed down by all the fixe d
traditions of military law . I myself, as you know, was at first disposed t o
defer to the urgent recommendation of Gen . Pershing, but continued reflection
caused me to withdraw from that extreme view, and some days before th e
case was presented for your final action the record contained a recommendatio n
from me pointing in the direction of clemency .

Upon the second question it can be stated that, except for the youth of th e
offenders (they were about 20 years of age), there were no special extenuating
circumstances . The task laid upon these soldiers was no greater in its exac-
tions than was laid upon hundrds of others at the very same moment in th e
allied forces doing duty in the trenches. The Chief of Staff's memorandum
states the situation with great force :

" The American Expeditionary Force is confronted by the most alert an d
dangerous foe known in the history of the world . The safety not only of the
sentinel's company but of the entire command is absolutely dependent on th e
vigilant performance of his duties as a sentinel . The safety of that command
depends in an equal measure upon the prompt and complete obedience of the
different men to the lawful commands of their superior officers . There is no
doubt but that the members of this court had had the necessity for the alert
performance of the duties of a sentinel strongly impressed upon them at th e
immediate time of the commission of those offenses . Before daylight on th e
morning of November 3, 1917, the first attack by the Germans upon the Ameri-
can lines took place . A salient near Artois, which was occupied by Company F
of the Sixteenth Infantry, was raided by the Germans, who killed 3 of ou r
men, wounded 11, and captured and carried off 11 more . The very next night—
that is, the night of November 3-4, 1917-Pvt . Sebastian was found sleepin g
on his post, and on the night of the 5th Pvt . Cook was found sleeping on his
post . Both of these men belonged to the regiment which had suffered in the
German raid of the 2d and 3d . This condition of affairs presented an absolute
menace not only to that portion of the line held by the American troops, but t o
the French troops in the adjacent sectors . "

That the decision to exercise clemency was a sound one I do not doubt . But
no candid reader of the record could look upon these cases as anything but a
distressing instance of the inevitable mental conflict that arises between th e
stern necessities of war discipline and the natural human sympathy for me n
who have incurred the death penalty--a conflict which equally agitates every
civil judge and every civil executive when such a ease is presented for hi s
action . It is unconscionable that this situation should be cited as a peculiarity
of the military system.

The third question—whether the case was fairly and fully tried so as t o
present all the facts—would require too extended a survey for giving all the
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details here. I content myself with assuring you (what you indeed know
already) that the record was scrutinized by several of the most experienced
judge advocates of my staff, as well as by myself personally ; and that, although.
the cases were not tried as thoroughly as they could and should have been tried, .
where the death penalty was involved, nevertheless no reversible error was
found and there was no doubt of the facts in either case . The only issue i n
this case was the severity of the sentence, as above mentioned .

These illustrations must suffice for the present to show how unreliable hav e
been the public citations of individual cases of supposed injustice . What th e
source of information has been for each of these cases I am not aware . But I
believe that I am justified in assuring you that it would be a mistake for the
intelligent public to assume, when an individual case of supposed injustice
is cited, that there is necessarily any ground for believing that injustice
has been done. The information seems to have come from such partisan .
sources, and there are so many hundreds, that it is natural to find the details -
gradually altering themselves, in transmission, so that the case as stated be -
comes one of obvious injustice, and yet the ease in its actual facts was nothing
of the kind. How unreliable are these citations of supposed cases of injustice
can be seen in the circumstances that out of the several scores of cases recentl y
cited in a speech on the floor of the House (Cong. Rec., Feb . 22, p . 4640) and
cited with the detail of general court-martial number and place of trial and
name, it has thus far proved impossible to find and identify more than a
small fraction of the cases in the records of this office owing to errors in th e
citations.

I must, therefore, so far as individual cases are concerned, content mysel f
with giving you the assurance first that this office is ready and anxious t o
investigate and supply full explanation for every case that can be identified ;
and, secondly, that so far as such investigation has thus far been able to be
made the cases, with few exceptions, reveal that they merited no such publi c
statement.

What is really at issue, however, is the general state of things in the adminis -
tration of military justice ; i. e ., whether there do exist specific shortcomings o f
law or of method which in themselves permit and have permitted the doing of
injustice in any appreciable fraction of cases . It is to that real issue that I
now address myself.

(II) General principles and methods in military justice .—Assembling the
various criticisms of a general nature they seem to be reducible to the following
heads :

1. That the general treatment of accused soldiers is not according to th e
rigid limitations of law as embodied in the Criminal Code, but is according to
the arbitrary discretion of the commanding officer in each case .

2. That the military Criminal Code itself is not modern and enlightened, bu t
is an archaic code which systematically belongs to medieval times .

3. That a soldier may be put on trial by a commanding officer's arbitrary
discretion without any preliminary inquiry into the probability of the charge .

4. That commanding officers do thus put on trial a needlessly large number of
trivial charges .

5. That the court-martial is composed of and the defense is conducted by
men not acquainted with military law .

6. That the judge advocate combines incongruously the functions of prosecu-
tor, judicial adviser of the court, and defender of the accused .

7. That second lieutenants " knowing nothing of law and less than nothing of
court-martial procedure " are assigned to the defense of " enlisted men charge d
with capital or other most serious offenses . "

8. That a plea of guilty is received from an accused on a charge for which the
sentence of death may be imposed .

9. That commanding generals, as reviewing authorities, send back for recon-
sideration judgments of acquittal .

10. That the judgment of the court is kept secret until after the action of th e
reviewing authority is taken, even when the initial judgment is an acquittal .

11. That the sentences imposed by courts-martial are as a rule excessively
severe.

12. That the sentences imposed by courts-martial are variable for the same
offense.

13. That the Judge Advocate General's office either partakes in the attitud e
of severity or makes no attempt to check it by revisory action .
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14 . That the action taken in the Judge Advocate General's office is ineffec-

tual to enforce military law and procedure, because its rulings do not hav e
the force of a Supreme Court mandate, but are only recommendatory, and are
either ignored by the division commanders or vetoed by the Chief of Staff .

I will now take up these assertions briefly in succession .
1 . That the general treatment of accused soldiers is not according to the

rigid limitations of law as embodied in the Criminal Code, but is according t o
the arbitrary discretion of the commanding officer in each case.

The complete refutation of this assertion will appear very plainly in the
answers to the other specific criticisms, which are merely details of this gen-
eral charge ; but in order to gather the full force of the answers which wil l
be made to those more specific criticisms it is necessary to keep in mind th e
general structure and machinery of the military courts . It may be supposed
that the intelligent public in general is not aware of their essentially lega l
nature and procedure . The public impression perhaps has been gained tha t
there is substantial correctness in the language of one of the Members o f
Congress :

" The records of the courts-martial in this war show ;that we have n o
military law or system of administering military justice which is worthy
of the name of law or justice ; we have simply a method of giving effect to the
more or less arbitrary discretion of the commanding officer . "

As a concrete demonstration of the incorrectness of this assertion, the facts ,
later to be cited, taken directly from the records of courts-martial appeale d
to by the critic, must suffice as a principal refutation.

And yet the critic's remarks call for more than the citation of concret e
facts to the contrary. The substance of my counterassertion is that although
the theory of military justice does differ slightly from the theory of civi l
justice . yet in substance and in practice both of them, in our inherited Anglo -
American system, are fundamentally identical, in that justice is founded upo n
and strictly limited by the requirements and safeguards of strict rules of law .

The only kernel of correctness in the abstract statement made in Congres s
is that the theory of military justice is in its general purpose somewhat dif-
ferent from the theory of civilian criminal justice . The contrast of theory
between the two is well set forth in a statement of Gen. William T . Sherman ,
made 30 years ago, in discussing our Articles of War. He says :

" The object of civil law is to secure to every human in a community the
maximum of liberty, security, and happiness, consistent with the safety of all .
The object of military law is to govern armies composed of strong men, so as t o
be capable of exercising the largest measure of force at the will of the Nation . "

This definition of Gen . Sherman shows that the objects to be attained are
different, in that military justice aims to make the man a better soldier o r
to eliminate him from the military organization if he can not be improved ,
while civilian justice looks to the ultimate, protection of the community at
large.

But, once this difference of theory and purpose is conceded, the two system s
proceed in identical method, viz, by the application of strict rules and regula-
tions so drawn as to give equal and fair treatment to all men, and to protec t
them against mere arbitrary discretion on the one hand, and the inflexibl e
rigor of automatic penalties on the other hand .

The former end is obtained by a system of courts, procedure, and definitio n
of offenses which contains the counterpart of civil justice in virtually ever y
respect ; and the latter aim, viz, to protect the offender from the harsh conse-
quence of rigid penalties, is secured by the method of indeterminate sentence s
for virtually all military sentences. In a few words, let me set forth the way
in which this system operates .

The system of courts, procedure, and defined offenses is one of law and orde r
and not one of arbitrary discretion of the commanding officer . The proceed-
ings follow the fundamentals of our criminal common law—the accused ha s
his challenges ; he may have process for his witnesses ; he has counsel without
cost, either selected by himself or assigned by the proper authority ; he is not
compelled to testify against himself ; he is furnished on request a copy of the
testimony and proceedings . The proceedings are so conducted as to preserve
for scrutiny of a superior authority every point of law that can be raised fo r
the protection of the accused . This record of proceedings goes up to the re-
viewing authority and then to the Judge Advocate General . The Judge Advo-
cate General's rulings on revision represent all those legal principles which are
required by law and regulations to be observed . How completely legalistic
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is this scrutiny of the trial record can best be shown by reproducing here fro m
Form No . 16 the fundamental points to be observed in every general court -
martial trial before it receives approval in the Judge . Advocate General's
Office . This form is known as Form No. 16, and upon the initial examination
of the record these questions must all be answered, before sending the case
to the Chief of the Division of Military Justice :

Was court ordered by proper authority ?
Are all orders howing membership of court properly entered in record ?

. Does record show place, date, and hour court convened ?
Are all members of court, judge advocate, and as istant judge advocate ac-

counted for as present or absent ?
Was accused given opportunity to introduce counsel ?
Was reporter sworn ?
Was interpreter sworn ?
Was accused extended right of challenge as to each member of court ?
Was action of court upon challenges regular and properly taken ?
Was the court sworn ?
Was the judge advocate sworn ?
Was the assistant judge advocate sworn ?
Was the accused properly arraigned ?
Are charges and specifications and name of officer -signing charges copie d

into record ?
Was the trial within statute of limitations ?
Are pleas of accused regularly entered ?
Were the witnesses sworn ?
Are the findings properly entered ?
Is the record properly authenticated ?
Is the action of reviewing authority properly entered in record and signed ?
In case of adjournment or continuance, are each day's proceedings properl y

signed by judge advocate ?
After each adjournment during trial is presence or absence of members o f

court, judge advocate, assistant judge advocate, accused, his counsel, and re -
porter properly accounted for ?

Did all members who participated in proceedings in revision vote on original
findings and sentence ?

Were pleas of guilty properly explained by president of the court ?
Were rights of accused as a witness properly extended and explained ?
Does each specification state an offense under the Articles of War ?
Are the findings legal ?
Is the sentence legal ?
Does the evidence sustain the findings of the court ?
Is the action of the reviewing authority legal and properly taken ?
Does any ruling of the court on the admission of evidence or other matter s

affect the substantial rights of accused ?
Did the court have juri- diction of person and offense ?
Such are the fundamental points of law which must first be verified befor e

the record proceeds further in the office . But this is only the beginning of th e
scrutiny. The Office of the Judge Advocate General in the Division of Mili-
tary Justice is divided into several sections according to the nature of the
sentence imposed, viz., di . ciplinary barracks cases, retained in service cases,
penitentiary cases, death and dismissal of officers cases . In the first two
branches, including the minor sentences, the case is initially verified and ap-
proved or disapproved by one officer ; the allotted number during the greater
part of 1918 was 10 majors in this branch ; the record then goes to the chie f
of the section . Thus two officers under the Judge Advocate General must pas s
upon ca es of this class . The same is true of the section dealing with sen-
tences not including dishonorable discharge (retained in service) . In both
these classes of cases written opinions are prepared only where the cases in-
volve some new or important point of law or some Ferious irregularity or a n
unduly severe sentence . In the third section, that of penitentiary cases, t o
which six majors are allotted, the written opinion is required in every ease ;
one officer prepares this opinion, and it then passes to the chief of the sectio n
for his approval ; if both officers approve, it then passes to the board of re -
view, consisting of three other officers, acting as an appellate court, each o f
whom must concur in approval of the opinion (or note his dissent) before th e
opinion is transmitted to the Chief of the Division of Military Justice ; finally ,
the opinion must be approved by the chief of that division . Thus, for cases
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of penitentiary sentences, six officers must have crutiuized the case and con-
curred in or dissented from the final opinion before its submission for signa-
ture to the Judge Advocate General . In the fourth section, dealing with case swhere the sentence is death or (for an officer) dismis al, again a written
opinion is required in every ease, and in this instance the chief of the section,upon receiving that opinion; assigns it to a second officer, who makes an inde-
pendent examination and review ; if the second officer concurs in the firstopinion, the chief of the section may then approve it and : end it further up-ward ; but if the second officer does not concur, the case is handed to a thir dofficer for examination ; not until two officers concur in an opinion does th echief of the section accept it and approve it and send it onward ; it then ar-
rives at the board of review, where each of the three officers on the board ofreview must concur in the final opinion ; it then goes in to the Chief of th eMilitary Justice Division for his sanction . Subject to office changes in pro-
cedure from time to time, the foregoing is substantially the course of exam-
ination of court-martial cases which has been in vogue heretofore in my office .Thus in these most serious case . seven officers must have passed upon the case
before it arrives finally for the signature of the Judge Advocate General .
Moreover, the board of review is a double one, like some appellate courts ,
having two branches, each composed of three officers ; during the past
months or more these six officers represent one former chief justice of a Stat e
supreme court (who resigned his office to become judge advocate), one former
justice of nine years' incumbency on the Philippine I-land Supreme Court, two
professors of criminal law from leading universities, who have been between
15 and 20 years at the bar, and two other eminent practitioners of equal o r
longer legal experience before their appointment as judge advocates . It may
be safely asserted that in no State of the Union is any more thorough scru-
tiny given to the record of a criminal case than is given in my office, and tha t
in most State supreme courts the scrutiny does not approach in thoroughnes s
the methods here employed .

Moreover, it should also be kept in mind that the accused . under the system
of military justice enjoys an advantage which does not exist in civil justice ,
viz, the automatic appellate examination of every serious case . In civil justice
there is no appellate or revisory action unless the accused has the moral
aggressiveness to insist upon it, and possesses the money (or the friends wh o
will contribute the money) to print the record of the case and to retain coun-
sel who will argue the case on appeal. But every soldier is assured not only
of an automatic appeal, as a safeguard against illegal or unfair condemnation ,
but also of a double appeal in serious cases . The proceedings (except in case
of inferior courts, corresponding to petty police courts, and having power to
impose only short sentences of imprisonment) are taken down verbatim, and
every word of the testimony, every ruling of the court, and every claim of
counsel is submitted, first, to the reviewing authority in the field . This
authority is the commanding general who appointed the court and who in al l
serious cases (practices vary somewhat in the different divisions) submit s
the case to the judge advocate of the division for a quasi judicial opinion .
This judge advocate, having the rank of a major or lieutenant colonel, has
been, since September, 1917, in almost every instance a lawyer fresh from
civil life, chosen for his high standing, and imbued with the standards an d
traditions of civil practice rather than those of the Regular Army ; hence ,
likely to give fully as careful scrutiny as a civilian judge would give . If the
reviewing authority approves the judgment, it then goes on, if a genera l
court-martial case, to the Judge Advocate General at Washington for the
second appellate scrutiny (if in France, to the Paris branch office of the Judge
Advocate General's Office) ; the method of scrutiny in this office has been
above described . It goes finally to the Judge Advocate General or to the senior
officer acting as Judge Advocate General for military justice, who append s
his signature if satisfied . Every general court-martial ease thus obtains
thorough scrutiny in two separate stages .

Putting together these features of the automatic appeal and the thoroug h
scrutiny of all general court-martial cases by at least three superior officers ,
and in some classes of cases by eight superior officers, before final disposal ,
it is believed that no such guaranties for the protection of the accused, i n
the scrutiny of the trial courts' judgment in criminal cases, exist in an y
civilian system in the United States . I take consolation in believing that i f
the public at large and particularly the families of those men who have been
subjected to military discipline during the past two years could realize the
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thoroughness of this system they would feel entirely satisfied that the system
is calculated in its method to secure ultimate justice for every man ; and that
the instances where this result is not obtained must be exceptional only . In
the foregoing description I have tried to make it possible for the intelligent
civilian to visualize the military procedure as it really is, and not as it exist s
in the fervid imagination of those who do not know it and have never trie d
to understand it .

The other chief stage in military justice, viz, the stage of the serbing pf th e
sentence, has for its aim, as already stated, to protect the offender from th e
harsh or unequal consequences of a rigid system of penalties . It attains thi s
end by a method of indeterminate (or probationary) sentences . It is not
generally known, I presume, that the only War Department prisons to-day i n
the United States are the three so-called Disciplinary Barracks, viz, at For t
Leavenworth, Kans ., at Fort Jay, Governors Island, N . Y., and at Alcatraz ,
San Francisco, in which are served substantially all sentences of imprison-
ment for military offenses other than the short terms (less than six months )
served in the camp guardhouse. In these disciplinary barracks every sentenc e
is indeterminate as to its minimum, i . e., virtually a probationary sentence fo r
every man whose offense is not so heinous as to require immediate separato n
from the Army. Speaking generally, soldiers convicted of purely militar y
offenses, i . e., desertion, mutiny, absence without leave, disobedience to officers ,
assaulting and officer, etc ., are sent to these barracks ; the penitentiary
being used (except in rare and heinous cases) only for those offens •s involving
murder, forgery, embezzlement, or other civil crimes . The indeterminate o r
probationary sentence having no minimum, only a maximum, the confinemen t
may be terminated at any time, and the offender (except in the unusual eas e
where a sentence of dishonorable discharge has not been suspended) may h e
restored to duty in the Army whenever his record of intelligence and good
conduct justifies the commandant of the disciplinary barracks in so recom-
mending ; and hundreds, if not thousands, of offenders have been so restore d
since the beginning of the war .

I can not forbear, at this moment, to cite as an illustration an inciden t
recently told by the commandant of the Fort Leavenworth Barracks, while
attending the conference lately held in your office on prison discipline . He
cited the case of an enlisted man who had been sentenced to two years fo r
desertion . Arriving at the disciplinary barracks on March 8, 1916, he soo n
acknowledged the error of his former conduct, went into the disciplinary
battalion, and was restored to duty within nine months ; was assigned to th e
Sixty-fourth Infantry at El Paso, became successively corporal, battalio n
sergeant major, and regimental sergeant major ; landed in France March 15 ,
1918 ; anxious to get into the fighting, he began again, at his own request ,
at the bottom, as private in another unit ; was made sergeant and fought a t
Chateau-Thierry in July, 1918 ; was sent to an officers' training camp, com-
missioned as second lieutenant on October 1, 1918, was promoted to first lieu -
tenant on October 28, and ended on armistice day in command of Compan y
L, One hundred and thirty-eigth Infantry . He wrote to the commandant a
few months ago, recounting his history, and ending thus : " There is only one
question which I have to ask : Do you consider that I have made a success?"
And yet the entire period of time which had elapsed since his original sentence
was less than three years . In other words, though sentenced for a period of
two years, he had been released from confinement, restored to duty, an d
traveled up through the grades of noncommissioned ()flier and had earne d
promotion through two grades of the commissioned officer, and occupied a n
honorable status in the Army, within a few months after the nominal perio d
of his original sentence had expired .

This incident illustrates somewhat prematurely what I shall have later t o
say about the length of some of these apparently severe sentences . But the
incident here illustrates what I .am concerned to emphasize, viz ., that militar y
justice possesses in its indeterminate sentence and its probationary methods a
system that is in advance of that of probably any State of the Union. I am
given to believe that very few of our States yet possess a law authorizin g
this indeterminate sentence with no minimum . Our , disciplinary barrack s
should indeed be thought of as a reform school, rather than a prison ; it corre-
sponds to the term " industrial school " as used in some States . And I need
hardly point out that the disciplinary barracks at Fort Leavenworth ar e
totally distinct from the United States Penitentiary at Leavenworth . And I
remember that you yourself recently stated informally at the above mentioned



ESTABLISHMENT OF MILITARY JUSTICE .

	

931

conference of officials that in your opinion the disciplinary barracks at For t
Leavenworth was the best penal institution in the United States . Without
claiming any personal credit for its excellent administration, I must here, a s
some sort of proof of my own deep and long-standing interest in enlightene d
military justice, take the liberty of reminding you that the probationary system ,
as exemplified at the disciplinary barracks, was initiated in 1913, on my own
personal recommendation, two years after my first appointment as Judg e
Advocate General ; and that the act of March 4, 1915, which transformed the
formerly so-called United States military prison at Fort Leavenworth int o
the United States disciplinary barracks, and organized the modern system of
probationary detention for military offenders, was drafted at my instance .
Space does not permit me to describe more fully its methods of vocationa l
training and of psychological and psychiatric study and attention given to al l
prisoners there confined . I will only mention that Maj . King, now Lieut . Col.
King, who was for a long time stationed at the Fort Leavenworth barracks ,
and whose genius I encouraged and supported in applying his practical methods,
is an officer of the Regular Army of the United States ; and that the elaborate•
psychiatric attention given to military offenders sent therefor detention is no t
paralleled . so far as I am aware, in any of the civilian penitentiaries no w
administered by the Federal Government, nor at most of the State peni-
tentiaries .

This much ought in justice to be placed here on record, as informatio n
doubtless new to the intelligent American public, and yet calculated to assis t
in maintaining that public confidence in the military penal system to which i t
is justly entitled .

2 . That the Military Criminal Code itself is not modern and enlightened, bu t
is an archaic code which systematically belongs to medieval times .

Of this statement I can only remark that it is baseless . Those who hav e
ignorantly repeated the statement may be perhaps extenuated for this utter-
ance to the American people of a gross slander, not only upon the War De-
partment and the military system, but also upon the Congress which so con-
scientiously revised the military code in 1916. But though extenuated they
can not be exonerated ; for the entire story, so plain that anyone can read, is
contained in the introductory six pages to the Manual for Courts-Martial pub-
lished in November, 1916, and printed with every one of the 250,000 copies tha t
have been issued since that date. Those introductory pages state the entir e
history of the Articles of War, or Military Code ; explain the revision of 1874,
and enumerate the most fundamental of the charges introduced in the thorough
revision of 1916 . That introduction, however, does not state, and I will no w
add, that the revision of 1916 was pending in draft for four years before the
Houses of Congress ; that the draft was prepared in my office shortly after m y
appointment as Judge Advocate General ; that it was founded on the most
exhaustive consideration of the entire military code, as well as on a thoroug h
comparison with the modern criminal law and its progressive tendencies ; and
that the hearings before the Military Affairs Committee (S . Rcpt . 229, 63: 1
Cong ., 2d sess ., Feb . 6, 1914) showed the most conscientious discrimination o f
every detail ; and that the testimony fills a volume of 146 pages .

The military criminal code of 1916 no more deserves the term " archaic "
than the Revised Statutes of the United States under which the Federal court s
since 1878 administered civil justice ; and it is nearly 40 years later than th e
civil Revised Statutes . It represents the result of the most conscientious an d
constructive thought which could be brought to bear by the combined energie s
of the War Department and of the Congress of the United States in the yea r
1916 .
.That the experiences of this great war, with all its novel conditions, multi -

plying forty-fold the size of our military forces should have revealed nothin g
in the way of new lessons for improvement, is not for a moment to be asserted .
In the light of that experience, which subjected the military code to a tre-
mendous and unprecedented test, I readily admit that certain improvements ,
limited in number, have been demonstrated to be worth while introducing, an d
I shall conclude this letter with a suggestion of those improvements . But
the statement repeatedly made, and published far and wide. that the military
code of 1916 is " an archaic code which systematically belongs to medieva l
times" and does not "belong to this modern enlightened period," but rathe r
" to the England of 200 years ago, whose criminal code of that time wa s
Marked by civil harshness and brutality," is not only a cruel and dangerous
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slander, but is nothing less than a reflection upon the Congress which so
conscientiously consummated that great task .

3. That a soldier may be put on trial by a commanding officer's arbitrary dis-
c ;etion, without an, p.eliminary inquiry into the probability of the charge .

Every system of penal justice has some method of insuring the exercise of
caution by a responsible officer in scrutinizing an accusation before an ac-
cused is put to the necessity of defending himself by a formal trial . The
tr aditional method inherited by us, iii civilian justice, for serious offenses, i s
the presentment of a grand jury. This method has now proved cumbrous and
ineffective ; it has been abandoned in perhaps a majority of our States . The
modern method of those States is a so-called information by the official State
prosecutor, filed after such inquiry as he see:: fit to make. This modern Ameri-
can method is the one to which France and other continental nations arrive d
some centuries ago, about the time when England developed the grand jur y
instead. This modern American method is also the one used iii our eourts-
martial ; it arrived in the Anglo-American military system some centurie s
ago, said to be by adoption from Scotland, which itself had adopted the Frenc h
system ; for the French were the great military nation of three centuries ago .

By this Anglo-American military system, some officer must file charges be-
fore any soldier can be tried . This protection is invariable . Often the judge
advocate, as legal adviser, additionally scrutinizes a serious charge before it i s
filed. This is exactly the protection given by the State official prosecutor i n
the modern American method . How essential and thorough is this protectio n
can only be appreciated by perusing the strict terms of the law and regula-
tions. Paragraph 62 of the Manual of Courts-Martial reads :

" By the usage of the service all military charges should be formally preferred
by—that is, authenticted by the signature of—a commissioned officer . "

Paragraph 75 reads :
" Submission of charges .—All charges for trial by court-martial will be pre -

pared in triplicate, using the prescribed charge sheet as a first sheet and usin g
such additional sheets of ordinary paper as are required . They will be ac-
companied-

"(a) Except when trial is to be had by summary court, by a brief statemen t
of the substance of all material testimony expected from each material wit-
ness, both those for the prosecution and those for the defense, together wit h
all available and necessary information as to any other actual or probable tes-
timony or evidence in the case ; and

"(b) In the ease of a soldier, by properly authenticated evidence of convic-
tions, if any, of any offense or offenses committed by him during his curren t
enlistment and within one year next preceding the date of the alleged conmis-
sion by him of any offenses set forth in the charges .

" They will be forwarded by the officer preferring them to the officer imme-
diately exercising summary court-martial jurisdiction over the command t o
which the accused belongs, and will by him and by each superior commande r
into whose hands they may come either be referred to a court-martial within
his jurisdiction for trial, forwarded to the next superior authority exercisin g
court-martial jurisdiction over the command to which the accused belongs o r
pertains, or otherwise disposed of as circumstances may appear to require . "

Paragraph 76 proceeds :
" Investigation of charges .—If the officer immediately exercising summar y

court-martial jurisdiction over the command to which the accused belongs o r
pertains decides to forward the charges to superior authority, he will, befor e
so doing, either carefully investigate them himself, or will cause an office r
other than the officer preferring the charges to investigate them carefully an d
to report to him, orally or otherwise, the result of such investigation . The offi-
cer investigating the charges will afford to the accused an opportunity to mak e
any statement, offer any evidence, or present any matter in extenuation tha t
he may desire to have considered in connection with the accusation agains t
him. (See par . 225 (b), p . 112 .) If the accused desires to submit nothing, th e
indor sement will so state . In his indorsement forwarding the charges to
superior authority the commanding officer will include : (a) The name of th e
officer who investigated the charges ; (b) the opinion of both such officer . an d
himself as to whether the several charges can be sustained ; (c) the substance
of such material statement, if any, as the accused may have voluntarily mad e
in connection with the case during the investigation thereof ; (d) a summa r y
of the extenuating circumstances, if any, connected with the case ; (e) hi s
recommendation of action to be taken ."
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It will, therefore, be seen that the regulations require the strictest scrutin y
by a responsible officer before any accused can be put on trial by a court -
martial .

In one of the speeches uttered in Congress, occurs the following sentence :
" The commanding officer may, without any investigation of the circu m

stances, order a man tried by court-martial ; in the French Army such cases
are not sent to trial until investigation can determine whether the man ought
to be tried . "

How is it possible for such an assertion to be made, in the face of the la w
and regulations represented in the quotation above from paragraph 76 of th e
manual? The safeguard contained in our manual of military justice stands
on exactly the same footing with the safeguard contained in the modern metho d
of the State prosecutor, and of the French system as cited by the critics.

But whatever may be the law and the regulations, doubtless it may b e
asserted that the regulations are not obeyed in spirit . This is, in fact, the pre-
cise assertion made in one of the congressional utte aoces and to that asser-
tion I now come .

4 . That commanding officers do thus put on trial a needlessly large numbe r
of trivial charges .

It has been asserted that commanding officers direct the filing of trivia l
charges in excessively large numbers . The precise language is : "It is not
surprising, under the circumstances, that there are too many trivial eases sen t
to trial by court-martial . "

Let us examine this assertion in the light of the facts of military justice
(luring the past year as shown by the records .

The United States military forces raised up to November 11 . 1918, num-
bered some 4,186,000 ; of these about 290,000 were already in service at the open-
ing of the war, of whom 127,000 were in the Regular Army . Thus over 90
per cent were new men, fresh from civilian life . It must be taken for certai n
that their unfamiliarity with military discipline and the novelty of its rigid re-
straints would produce an unusual proportion of minor breaches of discipline .
In other words, if commanding officers had been merely as strict and rigorou s
as with the Regular Army before the war in pursuing minor breaches of dis-
cipline with court-martial charges, the ratio of trials would be at least as
great and presumably far greater than before the war and the accession of the
new army.

But the facts show, on the contrary, that commanding officers must have been
far less strict and rigorous than before.

Let us take first the serious charges brought before general courts-martial .
The printed report of the Judge Advocate General fer the fiscal year 191 8
shows that the total number of general court-martial trials in the Regula r
Army of 127 .000 in the year ending June, 1917, was 6,200, or about one for ever y
20 men, while the total in the entire Army for the year ending June, 1918 ,
was less than 12,000, or one for every 200 men (the military forces on May 3 1
numbering 2,415,000 and the average for the year not being ascertainable wit h
accuracy) ; and during the last six months of 1918 the total was 7,624, or a t
the rate per annum of only one for every 275 men (the military forces o n
November 11, 1918, numbering 4,185,000) . As to special courts-martial, for the
lesser offenses, the number in the Regular Army for the year ending June, 1917 ,
was 2,970, or one for every 42 men, while for the year ending June, 1918, it
was 14,700, or only one for every 165 men on the above annual basis . Moreover ,
as between the Regular Army and National Guard and the National Army, o r
new drafted men, the number of general courts-martial for the year ending June ,
1918, was 10,363 for the former and only 1,660 for the latter, or one for ever y
107 men in the Regular Army and National Guard (numbering on May 31, 1918 ,
some 1,112,000, and composed in part of seasoned men), but only one in every
785 men for the National Army (numbering on May 31, 1918, some 1,303,000 ,
and composed entirely of new drafted men), showing conclusively that com-
manding_ officers were more lenient and liberal with the men fresh fro m
civilian life.

Turning now to the " trivial offenses" referred to In the above utterance ,
.they are covered by the summary courts-martial, representing the extremel y
petty disciplinary penalties. The number of trials for the Regular Army, viz ,
48,000 in 1917 (rising from an average of 38,000 for 10 years past, due to a pro-
portionate increase in the size of the Regular Army), rose in the year endin g
Tune, 1918, to only 212.000, or slightly more than four times the number,
although the entire military forces in the year ending June, 1918, rose to
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2,415,000, or nineteen times the former size. In short, the petty disciplinar y
penalties dropped from a ratio of 1 to each 2 .7 men to a ratio of 1 to each 11 . 4
men, or a decrease for 1918 to less than one-quarter of that of 1917 .

There could be no more conclusive demonstration that commanding officer s
though faced with a situation full of inducement to rigor in enforcing dis-
cipline among raw and untrained men, did in fact use remarkable considera-
tion and self-restraint in not resorting to the instrumentalities of courts -
martial . The facts show, therefore, precisely the opposite of the condition s
asserted on the floor of Congress .

5 . That the court-martial is composed of and the defense is conducted b y
men not acquainted with military law.

It would, perhaps, be sufficient in refuting this . criticism to point out that
the court-martial, though it nominally combines in itself the functions o f
judge and jury, and though this combination is under military conditions abso-
lutely unavoidable. has, nevertheless, as its essential and predominating func-
tion, that of a jury of fact. The court-martial listens to the testimony and
makes findings of fact based upon the evidence . In our criminal common la w
it has always been regarded as a disadvantage that the jury should be tech-
nically skilled in the law ; and it is a well-known practice of all experience d
defenders in criminal cases to challenge and exclude from the jury members o f
the bar. Whether this belief is a sound one, I do not pretend to say ; I onl y
point out that the possession of legal knowledge by the jury is at least no t
considered vital in ordinary civil justice. In the practice of military justic e
the legal knowledge necessary to insure an obedience to the requirements of
law as to the composition of court, the procedure, and the definition of th e
offenses charged is expected to be supplied primarily by the commissione d
judge advocate, who acts as the judicial adviser of the reviewing authority .
And the thorough scrutiny and review in the Office of the Judge Advocate Gen-
eral (a review, as already pointed out, more elaborate and thorough than is
ordinarily supplied by any civil system) is especially calculated to insure a n
observance of all the rules of law . As the entire testimony is reported ver-
batim, including every point of law raised by objections of counsel, and a s
the application of all relevant rules of law must lie open to scrutiny on the
face of the record, it is obvious that the court-martial's own lack of technica l
knowledge of law (in so far as it might exist in a given case) is amply mad e
up, and more than made up, by the legal scrutiny supplied 'u the course o f
automatic appeal already described .

But in spite of these guaranties of legality for the court's action, the militar y
system, none the less, takes all possible pains to insure an acquaintaince wit h
the law by the members of the tribunal . The entire military code, with an
elaborate commentary and an appendix of forms, making a volume of 400 pages ,
and entitled "A Man-mat for Courts-Martial," is distributed in abundant quan-
tities throughout the Army and forms a part of every military officer's educa -
tion . Since 1916 more than 250 .000 copies of this manual have been printe d
and distributed ; in the month preceding the armistice in November, 1918, a ne w
edition of 50,000 copies. revised to (late, were being distributed throughout can-
tonments and camps in this country and to the divisions in the theater of war .
Every officer of the Regular Army, during his four years in the Militar y
Academy, must pass an examination in the course of military law . Every re-
serve officer who graduated from a training camp in 1917 and 1918 was equall y
obliged to study and pass an examination upon the Manual for Courts-Martial .
Thus, a fair familiarity with the substantive and the procedural portions o f
military law is established as a part of every officer's military training . More-
over, the regular duties of almost every officer in active service oblige him t o
take his turn frequently either as a member of the court or as a judge advo-
cate or as counsel for the defense. Thus there are probably few officers in th e
service who have not had a greater or less practical experience in the use of th e
military code, and who have not thus familiarized themselves with the opera-
tion of the system which they have already studied in the Manual for Courts -
Martial .

In the closing portion of this letter I am proposing an expedient which wil l
supply an additional guaranty of technical legal knowledge in the composition
of the court in cases especially likely to invol v e serious, difficult, or complex
questions of law . Apart from such exceptional cases I am of the firm opinion
that, so far as the members of the court-martial can properly need an acquaint-
ance with the military code they are in fact ordinarily equipped with enough
of such knowledge, and that the efficacy of the guaranties for the observance of



ESTABLISHMENT OF MILITARY JUSTICE .

	

93 5
such rules of law does not depend, in the military system, upon the extent o f
the court-martial's legal knowledge (for they are essentially jurors of fact) ,
but upon the legal knowledge of the commissioned (staff) judge advocate, wh o
advises the reviewing authority, and of the commissioned (staff) judge advo-
crates who scrutinize the record in the office of the Judge Advocate General b y
way of automatic appeal .

6 . That the judge advocate combines incongruously the functions of prosecu-
tor, judicial adviser of the court, and defender of the accused. ,

That the position of a judge advocate is a unique one may be conceded . A
precise analogy does not exist in the civil system . This is because military con-
ditions are not identical with civil conditions . -But the asserton that the judge
advocate combines incongruous functions which defeat each other or substan-
tially impair his efficacy as a guardian of the military law must be emphatically
denied.

The staff judge advocate is supposed to supply the professional and technica l
legal knowledge that is requisite to secure the observance of the law in all stage s
of the trial . Essentially he is a kind of superintendent of justice. From begin-
ning to end his duty is to prevent the occurrence of illegalities . In this respect
lie aids the accused quite as much as he aids the prosecution ; he has no mor e
interest in securing a conviction than in securing an acquittal. He is, by hi s
position, as impartial as is the Comptroller of the Treasry, whose principal func-
tion is to see that no moneys are paid out except according to law, irrespectiv e
of the persons to whom they are to be paid . In practice, during the present war ,
a commissioned judge advocate (whose rank is never less than that of major or
lieutenant colonel) is attached to the staff of each commander of a division o r
a department or other large organization having a separate zone of jurisdiction .
After a court-martial trial is ended and when the record arrives in the hands
of the commanding general as reviewing authority, the judge advocate's mai n
function in military justice is exercised ; he reviews the record and advises the
commanding general whether the trial has been conducted according to law
in every respect ; this includes the duty to advise whether the weight of evi-
dence sustains the conviction regardless of legal error. In this aspect he i s
essentially an appellate judge, and it is his duty to enforce the law as full y
on behalf of the accused as on the behalf of the Government . The judge ad-
vocate thus attached to the division commander's staff has other duties of lega l
advice corresponding to those of the Attorney General of the United States a s
legal advser of the Government in all civil matters, but in military crimina l
justice his function is essentially judicial .

The misunderstanding which has led to the above criticism is doubtless
based upon a confusion of the staff judge advocate with the trial judge advo-
cate. The latter,. who bears the same title, but who is not commissioned as a
judge advocate, performs actually the duties of prosecuting attorney in an
ordinary criminal case . This trial judge advocate is usually a junior office r
and is detailed from any branch of the service (Infantry, Artillery, etc .), but
not ordinarily from the Judge Advocate General's branch ; i. e., he is . not
commissioned as a judge advocate, though he may have had legal experience i n
civil life . He is detailed anew for each separate court which may remain i n
session for some weeks or months . He therefore usually conducts a serie s
of trials for a certain period in that division . But he is entirely distinct i n
personality from the staff judge advocate, who later acts as the judicial ad -
visor of the reviewing authority . It may be confidently asserted that (excep t
in a few special cases) no staff judge advocate attached as judicial advisor t o
the commanding general has acted during the present war as trial judge advo-
cate (or prosecuting attorney) in a court-martial trial . The few exceptions t o
this statement occurred in special cases (such as the Houston riots and mur-
ders in 1917), where a staff judge advocate was specially detailed to conduct
the prosecution, and where also the accused were aided by counsel consistin g
of specially detailed officers of high rank and legal experience or by civi l
counsel of their own choice, but in such case the judge advocate was brough t
in from a different department or division .

If this distinction be kept in mind, viz, the distinction between the staff
judge advocate regularly attached as legal advisor to the staff of the reviewin g
authority, and the trial judge advocate specially detailed for the prosecutio n
of general court-martial trials in the various units within the division, it will
be perceived that these two functions are in practice exercised by different
persons . The trial judge advocate does indeed perform the duty of prosecuting
attorney ; he is supposed to conduct the prosecution, not indeed with the ruth-
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less partisanship frequently to be observed in civil prosecuting attorneys, yet
with the thoroughness suitable to a proper performance of his duties . But the
staff judge advocate, in whose hands the record of the trial subsequently arrives
and who reviews the record and advises the reviewing authority as to it s
legality, is a different personage and is in no way hampered by having formerl y
acted as prosecuting attorney in the same case . Such has been the universa l
practice in our Army during the present war . It is believed that this plai n
statement of facts ought to suffice to remove that natural misapprehensio n
which seems to have been founded on a confusion of the terms .

The necessity of furnishing some legal advice by a trained military officer
on many complex aspects of law and the impracticability of allowing in th e
staff organization more than one officer for this purpose does indeed requir e
the staff judge advocate occasionally to give legal advice in a composite ca-
pacity . Whether these few anomalous situations can be removed, with du e
regard to the necessities of military organization, is a problem that has often
been discussed . On that point it is enough to say that the system which we
now possess has substantially stood the test of time and experience. But so
far as concerns the actual administration of military criminal justice, it ough t
to be plainly understood that military law does not tolerate the anomaly o f
expecting the same man to be both appellate judge and prosecutor, and that i n
the practice of the present war (as above pointed out) the trial judge advocat e
acting as prosecuting attorney in general courts-martial is a different perso n
from the staff judge advocate regularly attached to the staff of the reviewin g
authority as a judicial officer and quasi appellate judge .

7. That second lieutenants, " knowing nothing of law and less than nothing o f
court-martial procedure," are assigned to the defense of " enlisted men charge d
with capital or other most serious offenses ."

	

-
In commenting on this criticism I may dispose of one part of it, viz, th e

statement that these officers " know nothing of law and less than nothing of
court-martial procedure," by referring to what I have already stated, namely ,
that graduates of every training camp have studied and passed an examinatio n
upon the Manual for Courts-Martial, and that, therefore, the above criticis m
is upon its face groundless. The roster of Army officers during the presen t
war contains probably thousands of young men who have been admitted to the
bar and enjoyed the benefit of a longer or shorter experience as practitioners .
While no direct proof by statistics can be adduced, it is common knowledge tha t
the commanding generals in the assignment of counsel (where the accused doe s
not make his own selection) have usually sought to utilize the services of those
officers who have already had legal experience. It would be impracticable to
propose that no officer shall be assigned to the defense of an accused unles s
he is already qualified as a civilian lawyer . Given the composition of the
officers' roster, all that can he expected under the circumstances is that com-
manding generals shall do their utmost to select men of those qualifications ,
if available within the unit ; and I do not for a moment doubt that such was
the constant endeavor of the appointing authorities.

The other part of this criticism is that in capital or other most serious of-
fenses the defending counsel has been an officer of the lowest commissione d
rank.

In so far as it seems to assert that the defending counsel in cases where a
capital sentence was actually imposed have been second lieutenants, the com-
plete facts could only be learned by a lengthy collation of all the records . But
of the 21 records now available on file in which a capital sentence was impose d
the defending counsel were as follows : In four cases a second lieutenant ,
in nine cases a first lieutenant, in six eases a captain (aided in three cases
by a lieutenant), in one case by a chaplain, and in one . case by a major.

In so far as the assertion refers, not to offenses in which a capital sentence
was actually imposed, but in which the offense under the military code i s
liable to be punished with death, the assertion is to a large extent correct ,
although misleading. In time of peace all offenses (except one or two heinou s
ones, such as murder) are strictly limited by a small nfaximum period of im-
prisonment, which for strictly military offenses can not exceed 21 years fo r
ordinary desertion, and for civil offenses are graded according to the usua l
civil limitations, such as 10 years for burglary or manslaughter or robbery .
But in time of war some military offenses may rise to a degree of danger vita l
to the safety of the Army, and therefore in time of war the death penalt y
is reserved in a number of nfilitary offenses as a possible maximum penalty .
It is, I believe, a fact that the death penalty has been imposed by courts during
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this tear in only 96 cases, of which approximately one-half were for militar yoffenses : and that in all of these eases the death penalty for the militaryoffenses was subsequently commuted or remitted . But it remains true that for
the principal military offenses the death penalty is expressly authorized b y
the Articles of War to be imposed in time of war . In thousands of suchoffenses the penalty actually imposed (there being no minin?um prescribed b y
the Articles of War) has been only a few months or perhaps a few years o fimprisontnent. In many of those eases it is true that the defense of th eaccused has been conducted by officers of the rank of second lieutenants. Jus t
what proportion of cases this represents could not be stated without a complet e
and special examination of the 20,000 cases of general courts-martial arising
since April 6, 1917 .

But, assuming that the proportion is a substantial one, I must point out tha t
the situation existing in the camps and in the theater of war presents almos tinsuperable obstacles to any other practice. The number of officers available
for taking part in n ;ilitar trials is necessarily limited, for the active dutie s
of military preparation and operation are obviously paramount . The main
object of the Army is victory, not trials . Moreover, in the composition of th e
court it is plain that the prime requisite is to procure for the court itself the
most experienced officers of adequate rank as a guaranty for the wisdom of
their judgment . Having regard for both these considerations it therefore
becomes a matter of great difficulty, if not impossibility, to secure for th e
conduct of the defense officers of equally high rank with the court . It is not
to be denied that if it were feasible in every case to assign for the defens e
an officer of equal rank with the senior officer sitting upon the court thi s
would be a desirable measure . But no one who has any acquaintance at al l
with conditions in the theater of war could suppose for a monfent that this is
practicable . Even as it is the organization of courts-martial makes already a
serious drain on the efficiency of the strictly combatant work of the organiza-
tion . The problem is a difficult one. It may be that some means can be devised
for strengthening systematically the conduct of the defense in courts-martia l
in respect to the rank and experience of the officers so assigned . But that
under the present war conditions it was feasible to obtain officers of highe r
rank in any considerable number must be denied .

Moreover, it is at this point that the military system offers a guarant y
(not found in the civil systenf) of protection against the consequences of suc h
inadequate defenses as may from time to time be found . The system of
automatic appeals, already described, and the thorough scrutiny of the recor d
given in the Office of the Judge Advocate General may be relied upon to suppl y
that protection which in civil courts is usually given only by the skilled scrutiny
of counsel for defense in the trial . Whatever point of law might have been
made for accused 's benefit by counsel's objection, and has failed to be mad e
through his ignorance, can be and is habitually detected and enforced (lurin g
this appellate scrutiny. The civil doctrine of utilizing only points raised by
counsel's exceptions has no place in military appellate procedure . The officer s
of the Judge Advocate General's Office, as already shown above, scrutiniz e
the record and insure the observance of those fundamental rules of law whic h
ordinarily are watched over by counsel for defense, and if such rules of la w
are found not to have been observed the record is disapproved for legal error ,
regardless of whether counsel for defense took notice of it or not . Virtually
this appellate review performs over again the functions of counsel for th e
defense . and, not only in technical duty but in actual spirit, this appellat e
review seeks to make good those deficiencies of defense which nfay becom e
obvious to the experienced scrutiny of the appellate officer . It is in this
appellate review that I find the most satisfactory assurance that such defi-
ciencies as may have from time to time occurred through the inexperience o f
officers assigned for the defense have been adequately cured .

8 . That a plea of guilty is received from an accused on a charge for which
the sentence of death may be imposed .

I find it difficult to give a complete statement of facts in answer to this criti-
cism, because a complete answer would require an examination of all th e
20,000 records of general courts-martial since April 6, 1 .917, and such a com-
plete examination can not be made in the time allotted inc .

In what proportion of cases a plea of guilty has been received, and in wha t
fraction of that proportion this offense has been one for which the death pen-
alty might have been imposed, although not actually imposed, is impossible t o
say, but I firmly believe that the percentage is a small one . The common in-



938

	

ESTABLISHMENT OF MILITARY JUSTICE.

stincts of fairness and justice which form the motive for such a criticism ar e
equally entertained by the same officers, taken recently from civilian life, who
sit upon the courts as judges .

But if it lie meant iii the above assertion that when a plea of guilty has been
received it has been customary or even frequent to forego the presentation of
evidence by the prosecution, I can confidently assert that such cases have no t
occurred . The prosecution has seldom failed to adduce the requisite evidence ;
and whenever it has so failed, the reviewing authority has disapproved th e
record for such legal error. The Manual for Courts-Martial does not permi t
(except in the very minor cases) a plea of guilty to exempt a prosecutor from
presenting his evidence. I quote from paragraph 154 of the Manual, page 72 ;
it is obvious that if the injunctions of the Manual are observed (and the rec-
ords show that they have been) a plea of guilty does not signify that the cir-
cumstances of the case were not thoroughly examined, with a view to ascer-
taining both the exact effect of the plea as well as the extenuating circum-
stances which might affect the sentence :

"In cases where the punishment is discretionary, a full knowledge of the cir-
cumstances attending the offense is essential to the court in measuring the pun-
ishment and to the reviewing authority on the sentence . In cases where the
punishment is mandatory, a full knowledge of the attendant circumstances i s
necessary to the reviewing authority to enable him to comprehend the entir e
case and correctly judge whether the sentence should be approved or disap-
proved or clemency granted . The court should therefore take evidence afte r
a plea of guilty, except when the specification is so descriptive as to disclos e
all the circumstances of mitigation or aggravation. When evidence is taken
after a plea of " guilty," the witnesses may be cross-examined, evidence may b e
produced to rebut their testimony, and the court may be addressed by th e
prosecution or defense on the merits of the evidence and in extenuation of th e
offense or in mitigation of punishment. After a plea of guilty, the accused
will always be given an opportunity to offer evidence in mitigation of the
offense charged, if he desires to do so .

"In each case tried by a general court-martial in which the accused enter s
a plea of guilty in whole or in part as to any charge or specification the presi-
dent of the court shall explain to him as to that part :

"First . The various elements which constitute the offense charged, as se t
forth in Chapter XVII, defining the punitive articles of war ; and

"Second. The maximum punishment which may be adjudged by the cour t
for the offense to which he has pleaded guilty .

" The accused will then be asked whether he fully understands that by
pleading guilty to such a charge or specification he admits having committed
all the elements of the crime or offense charged and that he may lie punished
as stated . If he replies in the affirmative, the plea of guilty will stand ; other -
wise a plea of not guilty will be entered . The explanation of the presiden t
and the reply of the accused thereto shall appear in the record . The same
rule will apply in eases tried by special court-martial when the evidence heard
is made of record .

"When the accused pleads 'guilty' and, without any evidence being intro-
duced, makes a statement inconsistent with his plea, the statement and ple a
will be considered together, and if guilt is not conclusively admitted the cour t
will direct the entry of a plea of ` not guilty' and proceed to try the case o n
the general issue thus made. The most frequent instances of inconsistency ar e
in cases involving a specific intent, as in desertion, larceny, etc . In such cases ,
where after a plea of guilty the accused makes a statement, the latter should
be carefully scrutinized by the court, and if in the case of desertion in an y
part there is a statement that the accused had no intention of remaining away ,
that he expected to return when he had earned some money, or that when ar-
rested he was on his way back to his organization, etc, or, in the case of lar-
ceny, that lie intended to return the property alleged to have been stolen, etc. ,
the court should direct the entry of a plea of ` not guilty,' but the criminalit y
of an intent once formed is not affected by a subsequent change of intent . "

O . That commanding generals, as reviewing authorities, send back for re -
consideration judgments of acquittal .

This power undoubtedly does exist ; and it is occasionally exercised. But
only a brief explanation will be needed to show that it by no means signifie s
(as the criticism would imply) a subjection of the accused to injustice b y
placing the arbitrary discretion of the comamnding officer outside and abov e
the guaranties of lawful procedure .
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The reviewing authority, I . e., ordinarily the commanding general who ha s
convened the court, represents essentially a first appellate stage . No sentenc e
of cc .urt-martial can be carried into execution until it has been approved by
the reviewing authority . i . e ., neither acquittal nor conviction is effective unti l
the reviewing authority has scrutinized the record and given it approval . The
very object of this institution is to secure the due application of the law, an d
to surround the accused with an additional protection independent of the tria l
court . This power to approve or disapprove a finding is given great flexi-
bility by the articles of war ; it includes the power to approve a finding of
guilty of a lesser offense and the power to approve or disapprove the whol e
or any part of the sentence. In this respect the military appellate code differs
from the usual civil code. Incidentally, this power to diaapproae includes th e
power to disapprove a sentence of acquittal and to return the record for recon-
sideration by the court . But, intrinsically, nothing more is here implied tha n
the court is to reconvene and reconsider its judgment freely and indepen-
dently . It is in no sense a measure which subjects the court-martial to th e
command of the reviewing authority in framing the tenor of its judgment
upon such reconsideration ; for the court is, under the law, entirely at libert y
to adhere to its original decision.

That this power is a useful one, and that it is not in fact in any appreciabl e
number of cases so exercised as to amount to an abuse of the commandin g
general's military prestige, will, I think, appear from the figures to be gathere d
from the records. In the first place, the power is exercised in the vast majority
of cases solely for the purpose of making formal corrections of the record ; for
example, to enable the fact to be shown, if it was a fact, that a certain membe r
of the court was present or was qualified or that a witness was sworn, or th e
like formal correction which will make the record of the trial correspond t o
the facts . In the second place, the exercise-of the power in cases of an initia l
judgment of acquittal has been rare indeed ; and in those few cases the tria l
court, far from exhibiting a supple obedience to the supposed hint of the com-
manding officer has, in the great majority of cases, adhered to its origina l
judgment .

For the purpose of ascertaining the facts an examination was recently
made in my office of 1,000 cases (taking the first thousand as they came in th e
files) thus returned by reviewing authorities to trial courts for revision . Out
of these 1,000 eases the instances in which the original judgment was one o f
acquittal numbered 95 . Of these 95 acquittals, 39 were returned only fo r
formal corrections . Of the remaining 56, the court adhered to its origina l
acquittal in 38 cases ; and in only 18 cases was the judgment of acquittal revoke d
-upon reconsideration and the accused found guilty of any offense . It seems
plain, therefore, that in no appreciable number of cases has the exercise of thi s
power resulted in a change of verdict upon reconsideration ; and it would be
going further than any natural presumption would permit us, if we were t o
infer that thus- changes involved substantial injustice to the accused . My own
experience in the field can recall more than one ease in which the verdict of
acquittal was notoriously unsound, 1111(1 in which the action of the commandin g
general in returning the case furnished a needed opportunity for doing full
Justice in the ease.

But even though the power is a useful one, and even though the facts sho w
that it is seldom exercised in cases permitting an inference that possible injus-
tice was done, and even though the facts demonstrate that the power does no t
necessarily- signify a subjection of the court-martial to the will of the command -
ing general, nevertheless it can not be denied that the practice differs radicall y
from the traditions of civil justice. Whether the practice in civil justice is not
too scrupulous in favor of the accused, and whether the future may not rathe r
witness some change of civil practice in the direction of the traditional militar y
practice. I will not attempt to say . But the present military practice is one
which on first impression is repugnant to the accustomed methods in civil trials ,
and for that reason I am ready to concede that the time has come to approxi-
mate the two methods . In the British system that change was made some years
before the onset of the present war . I am ready to recommend a similar change
in our own practice. Although the power is a useful one, nevertheless, on th e
other hand, it does not appear that it is a necessary or fundamental one t o
the maintenance of military discipline ; and in that situation the solution may
well be to assimilate the practice as nearly as may be to the usual civil practice .
This would mean that wherever the initial judgment is one of acquittal (either
of the whole offense or of any particular charge), the reviewing authority should



940

	

ESTABLISHMENT OF MILITARY JUSTICE .

not have power to disapprove the finding of not guilty ; and that, for the same
reason, the reviewing authority should not have the power to revise a sentence
upward .

10. That the judgment of the court is kept secret until after the action of the
reviewing authority is taken, even when the initial judgment is an acquittal .

It is obvious that the rule upon which this criticism is founded is a natura l
consequence of the rule just commented upon, viz, that commanding general s
as reviewing authorities may send back cases for reconsideration by the cour t
even after a judgment of acquittal . If the initial judgment of the trial court i s
subject to change by the reviewing authority, it is obvious that its tenor shoul d
not be disclosed until after the reviewing authority has acted and has so notiiie . l
the trial court . If, therefore, the above rule is to be changed, it would follo w
that the present rule should also be changed, for the one depends naturall y
upon the other . In view of what has been said above as to the proposed altera-
tion of the rule permitting the reviewing authority to correct and change a -
judgment of the trial court, I frankly admit that the corresponding chang e
should be made in the present rule, and that upon a judgment of acquittal, which
would therefore be final and not subject to change upon review, there is no
reason why an immediate announcement should not be made, precisely as in the
case of the verdict of an ordinary civil jury . I am pointing out that the rule here
criticized is merely a corollary of the other rule, and that its maintenance unde r
the system hitherto in force has therefore not been subject to criticism .

11. That the sentences imposed by courts-martial are, as a rule, excessivel y
.severe.

In considering the severity of sentences (and this topic has been the mai n
theme of the criticisms uttered on the floor of Congress) I must make my com-
ments in the following order :

(a) The sentences as they have a'c'tually been imposed ;
(b) The reasons for those sentences ; and
(c) The measures now taken to give proper mitigation or remission of

sentences .
(a) In considering the severity of sentences, it is, of course, necessary to

examine separately the different offenses, since obviously the appropriate pun-
ishment varies widely for offenses of different moral culpability and differen t
danger to military discipline . Space does not permit me here to set fort h
the facts for all of the offenses and sentences covered by the general courts -
martial since April 6 .

I handed to you on February 12 a complete table of data as to the lengt h
of sentences for the period October, 1917, to September, 1918, covering th e
nine principal military offenses of desertion, absence without leave, sleeping o n
post, assaulting an officer or a noncommissioned officer, disobeying an officer o r
a noncommissioned officer, mutiny, and disobeying a general order or regulation .
As this table is too lengthy for inclusion in this letter, I shall content mysel f
by taking the three most typical offenses \ Desertion, absence without leave ,
and disobeying an officer .

(1) Desertion.—No one can approach the stl jecrt of sentences for desertio n
in time of war without keeping in mind the 'solemn and terrible warnin g
recorded expressly for our benefit by Brig. Gen . Oakes, acting assistant provos t
marshal general for Illinois, as set forth in his report printed in the report o f
the Provost Marshal General for the Civil War (Pt . 'IL p . 29) . In impressiv e
language he lays the following injunction upon us :

" Incalculable evil has resulted from the clemency of the Government towar d
deserters . By a merciful severity at the commencement of the war the mischie f
might have been nipped in the bud, and the crime of desertion could never have
reached the gigantic proportions which it attained before the close of the con-
flict . The people were then ardent and enthusiastic in their loyalty, and woul d
have cheerfully and cordially assented to any measures deemed necessary t o
the strength and integrity of the Army. They had heard of the ` rules and
articles of war,' and were fully prepared to see * * * that deserters fro m
the Army would be remorselessly arrested, tried by court-martial, and, if guilty.
be forthwith shot to death with musketry .

" This was unquestionably the almost universal attitude of the public min d
when hostilities began, and the just expectations of the people should not hav e
been disappointed . Arrest, trial, and execution should have been the short ,
sharp, and decisive fate of the first deserters . * * * The Government was
far behind the people in this matter, and so continued, until long and certai n
impunity had thrown such swarms of deserters and desperadoes into every
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State that it was then too late to avert the calamity . * * * I state these
things so that, if we have another war the Government may start right * * *
put deserters to death, enforce military law, strike hard blows at the outset,
tone up the national mind at once to a realization that war is war ; and be
sure that such a policy will be indorsed and sustained by the people.

" There are other suggestions to be made in respect to deserters, but the on e
I have already advanced—the nonindorsement . of the penalties provided by th e
military code for the crime of desertion, especially at the beginningis, beyon d
all question, the grand fundamental cause of the unparalleled increase of tha t
crime, and of the inability of district provost marshals, with their whole forc e
of special agents and detectives, to rid the country of deserters . "

This solemn warning was naturally in our minds at the opening of the
present war . But, in spite of its urgency, it was decided to exhibit our fait h
in the American people, and to place our trust in that loyalty and devotion t o
duty which we felt sure would characterize the vast majority of to-day's youn g
American manhood. We believed that the " short, sharp, and decisive fate of
the first deserters " should not be the extreme penalty as urged by Gen . Oakes .
And the view was generally accepted in the Army that terms of imprisonmen t
should be ordinarily deemed the adequate repressive measure for the few wh o
might need it. And it is a fact that of the (approximately) 3,000 conviction s
for desertion during the war the sentence of death was imposed in only 2 4
cases, and in every such case it was commuted or remitted .

It must, therefore, be kept in mind at the outset that the refusal to adopt
the policy of death sentences for desertion was in itself a repudiation of th e
policy of extreme severity ; and that the practice of limiting desertion sentence s
to terms of imprisonment is in itself the adoption of a policy. of . leniency.
Ileproach for severity must deal with the fact that the policy adopted disre-
garded both the extreme penalty authorized by Congress and the warnings of
the Civil War.

Turning, then, to the recorded facts, we find in the table that the tota l
number of convictions for desertions for the year October, 1917-September ,
1918, was 2,025 ; that the average sentence was 7 .58 years ; that nearly 24 . per
cent of these sentences were for less than 2 years ; that 64 per cent were for
less than 10 years ; and that only 35 .90 per cent were for a greater period than
10 years . The Article of War reads :

"Any person who deserts shall, if the offense be committed in time of war ,
suffer death, or such other punishment as the court-martial may direct."

It would seem, therefore, that in point of severity the result of courts -
martial sentences for desertion can not be charged with erring on the side of
severity .

You will notice that I do not here attempt to account for the justice of in-
dividual cases. Certain of the sentences for 25 years, or even for lesser periods ,
are open to criticism as excessively severe under the circumstances of th e
individual case. But it must be kept in mind that these trials and sentence s
were found legally valid by the Judge Advocate General's Office ; that the only
issue of doubt that could arise concerns the quantum of the sentence ; and that
the scrutiny of the clemency section in the Military Justice Division of the
office may be relied upon to detect cases of excessive severity before an y
excessive portion of such a sentence has been served. But the excessive
severity of an individual sentence is not the question here ; that question would
call for the scrutiny of the particular case . The question here is of genera l
conditions . What the above figures show in respect to general conditions, o r
the trend of conditions, is that the practice has been one of relatively moderat e
penalties instead of the severest one permissible under the law .

(2) Absence without teat-e .—Absence without leave is an offense which
represents, in many instances, cases of actual desertion ; but, owing to th e
movements of the military unit and thus the difficulty of obtaining the neces-
sary technical proof, the actual deserter is frequently con victed of no mor e
than an absence without leave . It is, therefore, plain that the offense of
absence without leave may, upon its circumstances, merit an extremely sever e
penalty, equal to that of desertion. In time of war this offense may lawfull y
be punished by any penalty short of death ; in time of peace a presidentia l
order limits the maximum penalty of six months' confinement .

For the year ending September, 1918, the total con victions for this offense
number 3,362 ; the average sentence was 1 .59 years (or only three times th e
small maximum allowed in peace times) ; 11 per cent of the offense receive d
no penalty of imprisonment ; 67 per cent received a sentence of less than two
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years' imprisonment ; and only 22 per cent received a penalty of more than two .
years in prison. When it is remembered, as above pointed out, that thi s
offense is in many cases virtually the offense of an actual deserter, it will b e
seen that the number of the sentences over two years is not disproportionat e
to the probable ratio of cases individually calling for the higher penalties . An
average sentence of 1 .59 years for this offense, committed in time of war, can
not he deemed an exhibition of severity, where in fact the act of Congress
establishing the Articles of War leaves the court-martial absolutely un-
trammeled (short of the death sentence) in the penalty to be fixed to this
offense.

(3) Disobeying an officer .—The offense of disobeying a superior officer i s
punishable, under the Articles of War, by "death or such other punishment a s
the court-martial may direct . " The total number of convictions for this offense
was 785 ; the average sentence was for 4.34 years ; 6 per cent of offenses were
punished by no imprisonment ; 43 .69 were punished by confinement of less tha n
2 years ; and a trifle over 50 per cent were punished by some period greater than
2 years, there being one death sentence and 18 sentences for 25 years or more .
Comparing the absolutely unlimited nature of the punishment permitted by th e
Articles of War to be imposed by the court-martial, and observing that 50 pe r
cent of these sentences were for periods of under 2 years, it can not be tha t
the tribunals appear to be seeking to exercise the maximum of severity allow -
able, but rather the contrary.

Moreover, interpreting these sentences for the offense of disobedience of a n
officer, it is worth while to remind the civilian public that little or nothin g
turns upon the nature of the command itself which is disobeyed . Much has
been made in public discussion of one or two instances in which the subjec t
of command was apparently of trivial consequence ; for example, a comman d
to an enlisted man to give up some tobacco unlawfully in his possession, or a
command to clean a gun . But in military life, obviously it is not the thin g
commanded that is material ; it is the act of deliberate disobedience . Deliber-
atedisobedience in one thing, if unchecked, means deliberate disobedience i n
any and all things. It was a condition of deliberate disobedience, in smal l
and great things alike, which caused the Russian Army to melt away an d
transformed Russia into the home of Bolshevism . The military officer does no t
rule by violence, but by moral sway. He is able to organize his men upon th e
battle field only because he can be confident that every command of his in mat-
ters great or small will result in instant and unquestioned obedience . Bence,
an act of military disobedience is a symptom as alarming to the military com-
mander as is the first incipient cancer cell to the surgeon—a warning that the
knife must soon be applied. The War Department must invoke and expect the
sympathy and support of an enlightened public in realizing that the offense o f
disobedience is to be ranked among the cardinal offenses of the soldier an d
requires the most rigid .measures for its repression .

In the foregoing comments, it will be noticed that, since a charge of excessiv e
severity implies the habitual resort to a maximum standard allowable unde r
the law, the standard here to be taken must of necessity be the standard se t
by the Articles of War as adopted by the act of Congress. Judging by thi s
standard, the practices of the court-martial, to any candid observer, must b e
vindicated from the charge of the habitual employment of severity ; rathe r
have they proceeded in a direction of a lenient use of their discretion .

I must freely admit that, in any discussion of the severity of sentences, no-
tions of severity are so widely different that it will be hopeless to satisfy th e
standards of all varieties of critics . There exists to-day, in some minds ap-
parently, a sentimentality toward offenders of every sort, which we could neve r
expect to satisfy without a virtual undermining of the entire criminal law ,
whether military or civil. I received recently a letter, complaining of the " in -
human and outrageous punishments administered for trivial matters" ; this ex-
pression being used of a court-martial sentence of 10 years for conspirac y
to rob. In the particular case, four soldiers, out on leave in a city adjacen t
to a military camp, assaulted with a pistol and violently beat a fellow soldier
at midnight in a vacant lot, for the purpose of obtaining his money by force :
and upon his raising an outcry they ran away, and his wounds were attended
to by the military police. To apply the term " trivial" to this act of cowardly
violence, and the term "inhuman " to the sentence of 10 years, indicates such
a singular standard of moral judgment that it would be impossible to reach a n
agreement, in estimating the severity of the sentence, with those who are will- -
lag to acknowledge such a standard of judgment . I am assuming, in what
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I have now to say, that the idea of severity is always to be interpreted in th e
light of a rational standard of normal judgment based upon the danger an d
heinousness of the offender's act in comparison with the sentence imposed .

I close this comment with a forceful quotation form a recent editorial in a
leading daily journal :

" When a soldier goes absent without leave, deserts his post of duty to see a
dying father, he does so because his own personal desires are stronger tha n
his sense of responsibility to his country. It may be a hard thing to give up
seeing a dying father, but it is a harder thing to give up running away in th e
face of the enemy .

" That is what military justice is about. The sole preoccupation of an y
army, wherever it is, is to train its men and keep them trained to obey th e
will of the commander under the most trying possible circumstances and serv e
the will of the Nation . If disobedience had been tolerated in the United States ,
our Army in Europe would not have captured the St. Mihiei salient or fought
six weeks in the Argonne .

"An army to be successful in the field must, from the moment it begins t o
train at home, have absolute control of its discipline . "

(b) The question may still be asked, however, whether even for these seriou s
military offenses those sentences greater than, let us say, 5 or 10 years wer e
necessary for the morale of the Army .

I must premise by pointing out first that these long sentences represen t
only a minute fraction in the mass of court-martial sentences, and, secondly,
that the long periods of years named in those sentences were only maximum ,
and were therefore nominal only .

As to the first point, I call attention to the total number of sentences for a
year, including trials in all grades of courts . These were approximately
240,000, of which the military offenses were at least 200,000 in round numbers .
In these 200,000 sentences the vast majority, probably about 185,000, were
imposed in summary courts, and those could not by law exceed three months.
Another 10,000 approximately, were in special courts, and those could not hav e
exceeded six months. Some 7,000 were in general courts, the only court au-
thorized to impose a sentence of higher than six months. Now, for the yea r
October 1, 1917, to September 30, 1918, the records of this office show that
there were only 532 sentences for a period of 15 years or more ; that is, less
than three-tenths of 1 per cent of the over 200,000 trials for military offenses .
And there were only about 2,200 sentences for five years or more, or a trifl e
more than 1 per cent of the 200,000 sentences for military offenses . If, there -
fore, anything is found to be wrong about this group of severe sentences, th e
wrongness can only affect a very small fractional corner in the area of mili-
tary justice . There may be at this moment 532 cases of smallpox in the popu-
lation of the metropolis of Manhattan, with more than 4,000,000 inhabitants ;
but this does not signify that there is any doubt as to the general healthy im-
munity of the metropolis against that plague .

The second point above mentioned is that these long periods of years name d
in the sentences were in effect nominal only . There being no minimum numbe r
of years, the offender may be released at any time by reduction or remission
of sentence on recommendation of the clemency section of this office, wher e
the offense is a purely military one. That this is not merely a possibility, bu t
an actuality, will be seen from the fact later to he cited, that nearly 10 pe r
cent of the 12,000 sentences for the last calendar year have in fact been
selected for remission or mitigation, and that in those sentences an average
of 90 per cent of the total periods has been cut off ; for exaunle, of, the 2,035
sentences for desertion, some 577, averaging a sentence of 3 .80 years, were
selected for reduction, and this average was reduced, on the recommendatio n
of my office, to an average of three months . In other words, the imposition o f
a 25-year sentence does not signify that 25 years of a sentence will be served ;
the experience of the year 191 8.having shown that of the sentences selected fo r
reduction only 10 per cent of the term is actually served . It is in this sens e
that I refer to these long-term figures for the maximum duration as merely
nominal.

As an illustration conveniently at hand, let me take the four cases cited b y
Senator Chamberlain as illustrating excessive severity of court-martial sen-
tences ; he cited the case of a 25 years' sentence for absence without leave ,
another of 15 years for the same offense, and two cases of 10 years for sleep-
ing on post. And yet the reco rds of this office show that in two of these fou r
cases the Judge Advocate General had advised that there was no legal objec-
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Lion to their restoration to duty, on December 10 and December 12, 1918 ,
respectively, two weeks or more prior to the date of the Senator's speech i n
Congress ; and the records of The Adjutant General's Office show these me n
actually restored to duty on December 23, 1918. one full week before the day
when the Senator arose to complain of the severity of these cases ; and all of
this in the course of the normal operation of . the system. These illustrations
point to what I mean in saying that the long term named in the sentence i s
merely nominal, in that the offender may be, and in practice frequently is ,
restored to duty at an early period of a few months or more, totally regard -
less of the long period named in the sentence .

Why then (it may be asked) was it necessary or wise to name such lon g
maximum terns in the sentence? The answer here must be sought in th e
necessities of discipline while our Army was being raised, and in the jus t
apprehensions of responsible officers over the fulfillment of their huge task .
Half a million men were taken by draft in 1917, fresh from the associations o f
civil life ; nearly another half million were entering by enlistment ; and before
three-quarters of the year 1918 had passed nearly 4,000,000 men had been take n
into the Army and were in the process of training . This training was con -
ducted under circumstances of urgent haste never before known in our his-
tory—for the tide of battle was going against the Allies, and the anxieties o f
the civilized world awaited breathlessly the arrival of our troops . To make
good soldiers out of this huge and undisciplined mass, in an average period o f
three or four months for each contingent, was one of the most extraordinar y
feats ever accomplished in the history of military training ; and it has testified
in the highest degree to the adaptability and versatility of the American char-
acter. But it required urgent haste, and while it was going on the curtain wa s
not raised upon the future, and the glorious results which now lie before u s
were still in the realm of doubt.

Our officers, charged with the duty of bringing these undisciplined men int o
immediate readiness for battle, were weighted with anxiety, day and night, a t
the possibilities of failure. The one imperative necessity was to inculcate th e
sentiment of obedience—obedience instant and absolute . For those few—an d
they were less than 15,000 out of 4,000 .000—who committed serious military
offenses, and thus showed themselves recalcitrant to the requirements of mili-
tary discipline, some form of absolute moral compulsion was necessary . Whether
that moral compulsion ought to take the shape of a sentence of 2 years or 1 0
years or 20 years was a matter about which it would have been dangerous t o
speculate. The situation called for an absolute certainty . The sentences must be
such that they imposed for any disobediently disposed soldier a penalty whic h
would be absolutely compelling. When those officers selected occasionally (an d
the percentage of cases was extemely small) a long-term sentence which shoul d
have this imperative significance, they knew that this was only a maximu m
terra and that there was no minimum, and that an early release would be easil y
earned by those who deserved it . And I can not bring myself to-day, nor, I
think, can any man who will reflect on that situation, to question now the wis-
dom of their judgment. And I will even go so far as to say that probably non e
of these officers supposed for a moment that these long terms would ever actu-
ally be served. It was their business and duty to impose a compelling sense o f
discipline, and they chose those terms which, in their judgment, would do so .
And it was not for them to undermine the effect of their discipline by announcing
that none of these sentences need be served a moment longer than the exigenc y
of the war required . They knew that, if the danger should pass and if victory
should crown their efforts, the authorities of the Army, and particularly the
scrutiny of my office, would see to it that the sentences were appropriately cu t
down . And I think it can be safely asserted that, so far as there is anywher e
an individual long-term sentence that could have been deemed excessive, the ma n
who received that sentence has not yet served a single day of the excessiv e
period imposed, the injustice was never one which could not be corrected before
it became in fact an injustice .

How thoroughly my office is now undertaking to apply this corrective i n
proper cases I will later mention. But I am concerned now, in these days of
international safety and of national demobilization, to carry back in retrospect
the minds of all reflecting citizens to the period of 1917, when the fate of the worl d
trembled in the balance and the embryo armies of the United States were th e
hope of civilization for turning that balance in the direction of world rescue .
The huge responsibility of preparing these armies almost over night lay upo n
these men who administered military discipline . How magnificently they dis-
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charged that task has been shown by the results of the battle field . I, in com-
mon with all other intelligent citizens, shared their anxieties, and I for one ca n
not now remain silent while they are criticised for the conscientious exercise o f
that judgment in applying the necessary measures . Had they failed, they migh t
have been put to the bar to account for themselves. But they succeeded, and in
a manner which has commanded the admiration of the world's veteran soldiers .
It is easy to be wise after the fact . But in the light of their superb success le t
no one now censoriously presume to disparage the soundness of their judgmen t
nor the wisdom of the measures by which they achieved that success .

(c) I said above that I would conclude this part of my continent by men-
tioning the measures now practically under way for mitigating and remitting
the sentences of court .-martial, in the light of the termination of hostilities an d
the restoration of the natioal safety .

On the 20th of January you approved a recommendation of urine, dated Jan-
uary 18, proposing the institution of a system of review for the purpose o f
equalizing punishment through recommendations for clemency. A board of
three officers was designated by me is the Office of the Judge Advocate Genera l
on January 28 . This board of officers, with a large number of assistants, is now
examining the record of every sentence of courts-martial under which an y
soldier is now confined in any prison iii the United States . The recommendations
of this board will go so far as to remit the entire portion not yet served upo n
a sentence of confinement or to reduce it to such ansout as seems suitable t o
the present situation in view of the necessities of miltary discipline . It is
expected that at least 100 cases a day will be passed upon by this board . The
completion of the work of this board, which can not require more than a few
months at the most, will signalize a complete readjustment of all sentences i n
a manner appropriate to the termination of hostilities and the resumption o f
peace-tune requirements for military discipline . It is certain that every sen-
tence that might now be deemed in excess of the necessary period will be dul y
reviewed and that no soldier now in confinement will serve any period in ex-
cess of that just amount, so far as human powers of judgment are equal to thi s
task.

12 . That the sentences imposed by courts-martial are variable for the same
offense .

When we come to the question of variability of sentences, we reach a sub-
ject which has been the fertile field for complaint and criticism in civil court s
for a century past . It is notorious that the independent judgment of differen t
courts and of different juries seems to be characterized by the most erratic
and whimsical variety . Such has been the constant burden of complaint in
civil justice, and it can hardly be hoped that military justice could escape a
similar complaint in some degree . On the other hand, it must always be re -
membered that here the individual circumstances vary so widely that a varia-
tion of sentences is perfectly natural, and that the mere variation of figures i n
itself signifies very little where the individual circumstances remain totall y
unknown to the critic. Nevertheless a variability of sentences for the sam e
offense is something which naturally excites attention and caution ; and i t
should be the object of appellate authorities to equalize the penalties for th e
same offense where no obvious reason for substantial difference is found . How
far the revisory authority of the Judge Advocate General and the clemenc y
powers of the Secretary of War have been effectual to secure such equalizatio n
will be noted later in this letter . At the present the inquiry of fact is whether
there has been such variability and at what points it has taken place.

The table above referred to, and already handed to you, summarizes for th e
nine principal military offenses the variance of the sentences, first by month s
of the year covered, and secondly by jurisdictional areas from which the court-
martial records come up for revision . In .sununary of these variances it is
here to be noted that such variances obviously exist ; that these variances are
not in themselves any more striking than those that are found in the sentence s
of civil courts, as already shown in the other table submitted to you ; that i n
seeking the possible source of these variances it appears very strikingly tha t
there has been a slight but appreciable increase in the number of higher-perio d
sentences as we come down to the later months of the war ; and that, so fa r
as jurisdictional areas are concerned, there have been notable variances whic h
seem in some cases to localize the higher-period sentences for certain offense s
in certain specific areas .

As illustrating the foregoing inferences it will be sufficient here to take th e
single offense of desertion . Examining it by months it will be noticed that th e
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long-term sentences of 10 to 15 years, and of 15 to 25 years, and over 25 years
increased slightly in their ratio to the whole of the sentences for the mont h
as we approach the Inter months of the year under examination . For example,
for the months of October, 1917, to February, 1915, there were no sentence s
over 25 years, although the number of convictions increased from 55 to 19 6
(the in'reese, of cou r se . being due to the much greater ratio in the increase
of armed forces) . But during the months of April to July, with approximatel y
the same number of convictions, averaging 225, the number of sentences fo r
over 25 years increased from 4 to 9, to 15, and finally to 33 . Apparently, there-
fore, some conditions in the Army changed as the months advanced so as t o
induce this variance in the direction of higher-period sentences . Just what
those conditons were can not even be the subject of speculation without a ver y
careful inquiry ; merely the fact is here pointed out .

Again, turning to the jurisdictional areas, we find that the Central Depart-
ment shows about 9 per cent of sentences for over 10 years, while the Easter n
Iuepirtme et shows only 3 per cent ; that the Twenty-eighth Division, havin g
21 convictions, imposed no sentences in excess of 10 years, while the Eightieth

• Division, with exactly the same number of convictions, imposed 14 sentence s
greater than 10 years .

As further indicating this variance by jurisdictional areas, a glance at th e
same table under the offense of absence without leave shows that, in th e
Twenty-eighth Division, which exhibited the above leniency for desertion, the
offense of absence without leave was given a sentence of under 2 years fo r
127 out of 140 convictions ; while the Eightieth Division, which had shown a
large majority of long-term sentences for desertion, was, on the other hand ,
lenient for the offense of absence without leave, imposing 16 sentences of under
2 years, out of 20 convictions. Comparing again the Thirty-sixth and Thirty-
ninth Divisions, with substantially the same number of convictions, viz, abou t
175, one finds that the former imposed about 20 sentences of above 10 years ,
while the other imposed 101 sentences above 10 years . This same Thirty-ninth
Division had also used a majority of higher period sentences for desertion ,
whereas the Thirty-sixth Division showed for desertion a record that averaged
with the other divisions .

It will be seen, therefore, that in many, if not in most eases, the extrem e
variances may be traced to difference of practice in the different jurisdictiona l
areas. Just what conditons existed which would justify in the individua l
cases, or in the general trend of cases, this variance between divisions ca n
hardly be the subject even of hypothesis . But it must be obvious to any candid
observer that there do exist wide differences of conditions, not only in the racia l
and educational make-up of the different camps, but also in the morale an d
necessities of discipline prevailing in different camps. It is well known that
the sentences of civil courts for civil offenses vary widely in the differen t
'States . For example, in 1910 (Census Report, 1910, " Prisoners and Juvenile
Delinquents," p. 50), the percentage of sentences of 10 years or over was 9 .'T
in the East South Central States, but was only 0 .1 in the New England States ;
in Mississippi it was 22 .51, but in California it was only 2.3 . This illustration
Is mentoned merely to suggest that whenever one discovers that variances i n
sentences have a certain relation to variances in camps or divisions, the sub-
ject becomes at once too complex for hasty judgment .

Apart from what is now being done in my office by way of the equalization o f
sentences by commutation in the way of clemency, I am only concerned her e
to point out the facts as they are found in the records relative to the actio n
of the courts-martial themselves ; and to note that such variances (apart fro m
peculiar individual cases) as are revealed in any noticeable amount, seem to be
due most largely to differences of conditions in the different camps, divisions, and
other jurisdictional areas ; and the greatest caution must be exercised befor e
passing judgment upon such variances as inequitable, without being fully familia r
with the conditions operating in those places.

Moreover, I must utter a further caution against the popular presumption
that a difference in sentences of different individuals for the same offense signi-
fies necessarily any inequity . The individual circumstances differ so widely
that the injustice would consist, not in the variability, but in the rigid identit y
of the same sentence for the same offense in every individual case . This very
matter of variation in sentences is one of the triumphs of modern criminal law.
One hundred years ago virtually every criminal code of the civilized world was
marked by a rigid fixation of penalties for each variety of offense . It was
regarded as one of the great objects of criminal reform in that era to introduce
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variability of the sentence and adapt it to the circumstances of the individua l
case . One of the first criminal codes to introduce this reform was that of th e
State of Louisiana, drafted just a century ago by the great Edward Livingston ,
recognized as the most eminent jurist of his day ; this code received the approval
of the jurists of the world ; and one of its most remarkable features was it s
recognition of the variability of sentences for varying individual circumstances.
Ever since that day all progress in criminal codes has included this element i n
an increasing degree . The particular virtue claimed and proved for the inde-
terminate sentence, which has now been adopted in probably three-quarters o f
the States of our Union, is that it gives full play for the adaptation of the sen-
tence to the individual ease. We must, therefore, always recall that the varia-
bility permitted by 1: n w is in itself a powerful feature tending to the apportion-
ment of justice according to the circumstances of each case.

The one complementary element necessary in a criminal code in guardin g
against too great a variability in the action of different courts is the power o f
ultimate readjustment by some central tribunal . In the language of one of th e
very Senators who has criticized some of these sentences :

" The sure cure for it all is to have some sort of a tribunal, appellate or super-
visory, that shall have the power to formulate rules and equalize these unjust
sentences." * * *

	

.
Precisely this power of recommendation is now exercised, and long has been,

by the Judge Advocate General's Office, in its clemency section . The explanation
of this activity brings me to the next point of criticism .

13 . That the Judge Advocate General's Office either partakes in the attitud e
of severity or makes no attempt to check it by revisory action .

The distinct implication running through the critical remarks above quoted i s
that there exists no central authority that can check, equalize, or correct suc h
severity or variability as may be found to merit such action, and that the Judg e
Advocate General's Office, charged with the duty of revising these court-martia l
records, either acquiesces in the result of the court-martial sentences as ap-
proved by the reviewing authority or makes no attempt to check any excesses b y
revisory action .

It is, therefore, necessary to emphasize that the Judge Advocate General' s
Office not only scrutinizes the court-martial records for the purpose of discover-
ing errors of law and procedure, but also, in the clemency section of the Militar y
Justice Division, occupies itself exclusively with the scrutiny of records for th e
purpose of recommending for remission or mitigation those sentences which ar e
open to question as to severty or inequality . This power has been exercise d
habitually ever since our entrance into the war, as well as before that date.

Inquiring into the results to see what the facts show the question present s
itself : To what extent has the Judge Advocate General's Office called for a
reduction of sentences by a recommendation of clemency to the Secretary o f
War? And I note in passing that in no instance, so far as I am informed, has
such a recommendation of clemency failed to be approved and given effect b y
yourself .

(a) The extent of such recommendations as to the number of sentences i s
shown in the following summary, covering the clemency recommendations fo r
the year 1918, as applied to the sentences from October 1, 1917, to Septembe r
30, 1918, for the nine principal military offenses :

Total number of such sentences imposed, 7,624 ; total number of such sen-
tences selected by the Judge Adovate General's Office for reduction, 947 ; percent-
age of selected sentences on all sentences, 12 .42. I see no reason to doubt that
this 12j per cent is ample enough to cover all the individual cases in which a n
excessive severity would have been apparent on the face of the record .

The table as placed in your hands shows the reduction in its relation to th e
sentences of different lengths . The table shows that the largest percentage o f
reduction occurred in the sentences of medium length, and that the smalles t
percentages of reduction occurred in the sentences of shortest and of longes t
periods . This result is perfectly natural and appropriate. The shortest sen-
tences are those in which there would be the least call for reduction by clem-
ency on the ground of excessive severity . The longest sentences are those i n
which the reduction on the ground of excessive severity would presumably no t
bring then to an extremely low period and, therefore, in which the time for
recommending such reduction had presumably not arrived .

b) How much reduction did this action effect in the total length of all th e
sentences acted upon? This will afford some gauge of the thoroughness of th e
action in the nature of clemency . A table already in your hands shows the
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number of sentences recommended for reduction, the total years of the origina l
sentences, the total years reduced on recommendation of the Judge Advocat e
General's office, and the net years of sentence as actually served ; and the figure s
are given separately for the nine principal military offenses, as well as for the
total of all offenses, October 1, 1917, to September 30, 1918 .

Referring to the table for details as to the specific offenses, I will point out
here merely that for all offenses, military and civil, the total reduction effecte d
was a reduction of 3,876 years out of an original period of 4,331 years, or a re-
duction of 891 per cent . In other words, action of this office, in effecting reduc-
tions fu the 1,147 sentences selected on their merits for reduction, cut them dow n
to 10 .50 per cent of their original amount . Presenting the same result in anothe r
form, thc' average original sentence, of these 1,147 sentences, was for a period o f
3.78 years (or nearly 4 years), and the average sentence served as reduced wa s
only 0 .40 of 1 year, or less than 5 months.

These figures as to reduction effected in the length of the sentences, demon-
strate that the action of this office was a radical one and must have served t o
eliminate any excessive severity in those sentences . That the sentences selected
for such reconunendations of clemency included all of the sentences meriting the
term " severe," neither I nor anyone else would be in a position either to affir m
or deny without an examination of every record ,

How extensive is the scope of reduction now undertaken for all sentences, b y
the special clemency board recently appointed at your instance has already been
told .

14 . That the action taken in the Judge Advocate General's office is ineffectua l
to enforce military law and procedure, because its rulings do not have the force
of a supreme court mandate, but are only recommendatory, and are either
ignored by the division commanders or vetoed by the Chief of Staff .

This brings me to the question which has formed the principal theme of recen t
cliscussion in Congress ; and I must divide my comments under three heads
covering each one as concisely as accuracy will permit : (a) The question o f
simple fact, i . e ., what actually is the effect of the Judge Advocate General's ac-
tion ; l 1)) the question of legal theory, i. e., what is the extent of his legal power s
under existing law ; and (e) what use has recently been made of this questio n
of legal theory by certain parties in disparaging the administration of militar y
justice by the War Department.

(a) The simple question of fact .—The foregoing exposition of the principles
of military law and procedure, as enforced through the appellate system cul-
minating in the advisory action of the Judge Advocate General's office, is vai n
and meaningless to some of the critics of our military system . I find it repeatedl y
asserted and implied that the commanding officer of the division or department —
in technical language the reviewing authority—is not obliged to follow and doe s
not, in fact, follow- these recommendations . " Court-martial sentences found, b y
the reviewing authorities, to be null and void for want of jurisdiction," it i s
stated . " have been allowed to stand ." " The military commander is not oblige d
either to ask for legal advice or to follow it when he has asked for it and it ha s
been given to him by the responsible law officers of the Army ." " Courts-martia l
should be required to accept the interpretation of the law by a responsible la w
officer . "

The records of courts-martial come to the Judge Advocate General to " revise, "
and what legal effect this " revision " ought to have in theory is a mooted ques-
tion of law and policy on which I shall later comment ; suffice it here to say that a
difference of view exists, and that the judgment expressed by the Judge Advocat e
General in his appellate capacity is customarily phrased in terms of a recom-
mendation to the commander in the field . But this question, after all, lik e
many questions of fundamental principles, may become practically irrelevant i n
the light of the facts. The assertion made in the remarks above quoted is a n
assertion of fact, viz, that the commanding officer does not follow the legal advic e
which is given him and does not accept the rulings of the responsible law officer .

On the question of fact let the facts themselves answer .
The cases fall necessarily into two groups . One class of cases, coming to the

Judge Advocate General for revision under United_ States Revised Statutes, sec-
tion 1199, the thirty-eighth article of war . and General Order No. 7, January,
1918, require and receive no other revision or approval than that given by th e
Judge Advocate General . The other class of cases includes sentences of deat h
and of dismissal of officers, which, under the forty-eighth article of war, requir e
confirmation by the President, as well as certain other cases in which error o f
law has been found but the execution of the sentence has not been suspended by
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the reviewing authority . The former class of records go directly back fro m
the Judge Advocate General to the reviewing authority in the field ; the latter
class of cases go from the Judge Advocate General through The Adjutant Genera l
and the Chief of Staff to the Secretary of War, and sometimes to the Presi-
dent . The question of fact is, therefore, in what proportion of eases does purely
military authority fail to give effect to these revisory rulings of the Judge Advo-
cate General ?

The results in both classes of cases are shown in the following table ;

Effect of action of Judge Advocate General's ogee Apr . 6, 1917-Ian. 1, 1919 .

Recommendations

	

Recommendations not

	

Cases recommended for modification or 1 Number of

	

given effect .

	

given effect .
disapproval on legal grounds?

	

cases .
Number . Per cent . I Number. Per cent _

To reviewing authority	 212

	

205

	

96.71

	

7

	

3 . 3
To Secretary of war	 279

	

273

	

97.8

	

6

	

2. 2
Total	 1

	

491

	

478

	

97 .4

	

13

	

2. 6

1 Does not include a few cases in which the Judge Advocate General's office recommended change s
in the place of confinement .

It thus appears that out of a total for the period covered of 491 cases recom-
mended by the Judge Advocate General for disapproval on legal grounds ,
there were only 13 cases in which the Judge Advocate General's ruling wa s
not followed ; of these cases, 7 were not followed by the reviewing authorit y
in the field, and 6 were not followed in the Secretary of War's office .

In the light of these facts, I think I am justified in asserting that the
records disclose no foundation for the assertion contained in the above-quote d
remarks. It is not a fact that the military commander or that any militar y
authority proceeds to follow out the dictates of his own discretion regardless
" of the interpretation of the law by a responsible law officer," nor that h e
fails to follow the legal advice " when he has asked for it and it has bee n
given to him by the responsible law officers of the Army ." Whatever may
be the legal theory of the function now placed by statute in the Judg e
Advocate General as the law officer or appellate tribunal for military justic e
in the Army, that theory becomes virtually immaterial in the light of th e
facts during the period of the war . The state of things supposed by critics-
to exist simply does not exist. Virtually the recommendations of the Judge .
Advocate General are given practical effect in the same manner as the tria l
courts in civil justice give effect to the mandate of the supreme court of th e
State .

(b) The question of legal theory .—The question of legal theory, stated con-
cisely, is this : Is the Judge Advocate General's ruling mandatory, like tha t
of a supreme appellate court, with the effect of compelling the reversal o r
correction of a court-martial judgment founded upon legal error? Or is it
only recommendatory, in that the commanding general or the President, a s
the case may be, is not bound implicitly to follow and give effect to the
ruling ?

The question was first presented to this office, during the present war, in
October, 1917, in the now celebrated case of the " Texas mutineers " (C . M .
No. 106663, tried at Fort Bliss, Tex., in September, 1917) . In this case certain
sergeants, having been ordered under arrest by a young officer, for a very
minor offense, were" afterwards, while still under arrest, directed to drill ;
but, as the Army Regulations, properly construed, do not authorize noncom-
missioned officers to be required to attend drill formations while under arrest,
the sergeants declined to drill as ordered ; for this disobedience they wer e
found guilty of mutiny and sentenced to dishonorable discharge and imprison-
ment for terms of between 10 and 25 years.

Now, it may be at once and unreservedly admitted that this was a genuin e
case of injustice, and that the injustice was due to an overstrict attitude o f
military officers toward discipline ; for it is conceded by all that the youn g
officer who gave the order to drill was both tactless and unjustified in hi s
conduct, and it is conceded that the commanding officer who reviewed and
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approved the sentence was a Regular Army officer of long experience, who
sailed to appreciate the justice of the situation . That this case illustrates
the occasional possibility of the military spirit of discipline overshadowin g
life sense of law and ju .;tice is plain enough. But that it indicates any genera l
,•ondition can not for a moment be asserted . Moreover, this very case serves
also to illustrate the essentially law-enforcing spirit which dominates in the
office of the Judge Advocate General. The impropriety and illegality of th e
sentence in this case was immediately recognized when the record arrive d
in the office for review. An opinion was prepared pointing out the irregularit y
and injustice and directing that the findings be set aside . But the legality o f
such a direction was questioned, in the face of a ruling by the Attorne y
General of the United States, many years ago, that a sentence of court martial ,
once executed, can not be set aside even by the President himself. This

1 aised the general question of the authority of the Judge Advocate Genera l
dot merely to recommend for clemency (which would not have been an adequat e
redress for the convicted men in this case), but to direct the setting aside o f
4 he findings, in a judgment of a court-martial, for legal error, where th e
sentence had been already executed (namely, in this case, the sentence of dis-
honorable discharge) .

The Secretary of War having sustained the doubt as to the authority of th e
Judge Advocate General to take such radical action, clemency was extended
by the President, releasing the men from confinement, and restoring them t o
duty, within about three months from the date of their conviction . At the same
lime a new measure was adopted by the .Secretary of War, in the shape of Gen-
eral Order No. 7, War Department, 1918, taking effect February 1, 1918, whic h
prevented the recurrence of such instances, by directing that the commanding
general, upon confirming a sentence of death or officer's dismissal or dishonor
ttble discharge, should suspend the execution of the sentence, pending a review
of the case in the office of the Judge Advocate General . Thus immediat e
measures were taken, to go as far as could be gone under the law as conceded
on all hands, to prevent the recurrence of the situation presented in the Texas
mutiny case .

It would be out of place here to set forth at length the arguments pro an d
eon upon this question of legal theory . The basic statute denning the powers
of the Judge Advocate General in respect to courts-martial judgements date s
from 1862, and provides (U . S . Rev. Stat., sec. 1199) that " the Judge Advo-
elite General shall receive, revise, and cause to be recorded the proceedings o f
all courts-martial," etc . This word " revise" was construed by the senio r
officer on duty under me, when dealing with the Texas mutineers' ease (abov e
cited) ; to signify a complete appellate authority empowering the Judge Advo -
.eate General to correct and, if appropriate, to set aside, reverse, and annu l
a court-martial judgment which involved some legal error . But this construc -
tion of the statute could not be accepted by me . One reason was that for 55
years my predecessors in office, beginning with Judge Holt, in Lincoln's ad -
ministration. had failed to advance any such construction enlarging thei r
powers, and that a decision of a Federal court in 1882 had expressly repudiate d
the propriety of such construction . A second reason was that the assumption
of such a power by this office under that statute would equally operate to
control not only commanding generals of a division or department but also th e
President, as Commander in Chief, in those eases where he has the reviewin g
authority raider the forty-eighth article of war, and thus would render th e
Judge Advocate General virtually a supreme military tribunal independent o f
the President himself ; the ultimate control of the discipline of the Army woul d
become vested in the Judge Advocate General . A third reason was that even
the President himself does not under the existing law possess such a pow e t
to set aside and annul a sentence of a court-martial when once it has been
executed, the absence of such a power in the President having been constantl y
maintained in a long series of opinions by the Attorneys General of the Unite d
States, beginning with Caleb Cushing in 1854 . (6 Op. A. G., 514 ; 10 Op. A . G. ,
66 ; 15 Op. A. G., 290 ; 17 Op. A. G., 303 .) It would thus be anomalous an d
extraordinary to suppose that the Congress had intended to vest the Judg e
Advocate General with a supreme authority which they had not seen fit t o
grant to the President himself, the President being the " natural and prope r
depository of appellate judicial power " for the Army, as pointed out by Wil-
liam Wirt when Attorney General in 1818 . Such w-as the issue of legal theory ,
and such were the controlling reasons forcing me to refuse to accept th e
construction of Revised Statutes, section 1199, which would vest that extraor-
dinary power in my office .
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But the lack of that power lodged somewhere, and most preferably in thePresident himself, was certainly to be regretted . The General Order No . 7 ,
effective February 1, 1918, and drafted at my instance and in my office in De-
cember, 1917, virtually prevented the recurrence of injustice in most cases b y
requiring the reviewing authority to suspend execution of the sentence pendin g
the review in my office . But for cases that had occurred prior to that date, an d
possibly for other occasional cases, a more radical remedy was needed—for
example, in the above-cited case of the Texas mutineers, for whom the recor d
of dishonorable discharge remained perforce uurevoked, although they ha d
been al ready released from confinement and restored to duty .

I was ready and anxious to see the existing law- so amended as to remed y
this defect by a grant of power from Congress to the President . Far from
opposing . such remedy, I took prompt measures to secure it . My only negative
attitude was to oppose the assumption of that power by myself, through mer e
construction, sudden and revolutionary, of a statute never before deemed to
bear such interpretation .

This attitude on my part has been subjected to the most unwarrantable dis-
tortion in recent discussion, and I am therefore obliged now to place befor e
you the facts that (as I hope) furnish my vindication .

(c) The use made of the foregoing controversy .—It has been publicly alleged,
first, that I was opposed to the correction of this admitted defect in existin g
law, and, secondly, that I carried my opposition so far as to secure th e
revocation of the appointment of my senior officer as Acting Judge Advocate
General because of his championship of the view which I opposed .

On the first point, a brief reference to documents long in print will suppl y
the instant refutation . In January, 1918, you yourself, having agreed with m y
construction of the statute, and having concurred in the view that the situatio n
required remedy, sent a letter, dated January 19, to the chairmen of both th e
Senate and House Military Affairs Committees, transmitting a bill S . 3692,
H. R . 9164 (drafted in my office), amending the section of the Revised Statute s
in question so as to enable the President, advised by the Judge Advocate Gen-
eral, to reverse or modify findings and sentences of courts-martial and, in gen-
eral, to cure the existing defect of power. On February 5, 1918, I testified full y
in support of the bill at a hearing before the House Committee on Military
Affairs (printed as "Hearings before the Committee on Military Affairs on
H. R . 9164," Feb . 4, 5, 22, 1918) . During the year that has elapsed since the
presentation of that bill neither the Senate nor the House has seen fit to take
action upon it . So far as I am informed, it was never even reported out by
either committee. I think, therefore, that in mere justice to myself I am en -
titled to point out that the responsibility for any injustices that may hav e
occurred in the administration of military justice since February, 1918, and th e
inability to correct injustices prior to that date, due to the defect of appellat e
powers here in question, can not be laid at the door of the Judge Advocate
General.

In January of the present year, however, was introduced a new bill, both
in Senate and House, S . 5320 and H . R . 14883 (Cong. Rec ., p . 1988, Jan. 23) ,
which again proposed to correct the defect already described, but this time b y
vesting in the Judge Advocate General (sec . 8) this power to disapprove th e
whole or any part of a finding or sentence of a court-martial . The expedient
proposed in this measure, viz ., the grant of power to the Judge Advocate Gen-
eral (not the President), is identical with the construction of Revised Stat-
utes, section 1199, urged by the senior officer on duty in my office in November,
1917, more than a year before . And speeches were now heard on the floor o f
Congress lamenting the errors due to the defective military law, urging th e
passage of this bill, and reflecting on the negligence of the War Department i n
failing to administer complete military justice . I am here concerned only with
pointing out, in respect to this particular and conceded defect, that the responsi-
bility surely does not lie with either yourself or myself, for the passage of th e
earlier bill, S. 3692 and H . R . 9164, introduced just one year before, in January ,
1918, would have rendered needless either the bill or the discussion of Janu-
ary, 1919 .

As to the second point : I said above that the bill of January, 1919, propose d
to lodge this appellate power not in the President but in the Judge Advocate
General, exactly as maintained by the senior officer above referred to, in Novem-
ber, 1917, and as repudiated. by me at that time . This officer iri a letter date d
February 17 . 1919 (Gong. Rec., p . 3982), Feb . 19), has now attempted to place
both you and me in the position not only of having opposed his efforts to correct
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the defect of the law but even of concurring to cause him to he " relieved o f
any duties in connection with the administration of military justice," becaus e
of his efforts to reform the law .

It is unpleasant to have to defend oneself against such a charge, because t o
set forth the facts as they were must involve the revelation of a discreditabl e
course of conduct in an officer whose abilities had heretofore possessed m y
entire admiration and personal confidence. Summarizing the facts as they ap-
pear of record, they are these : In October, 1917, I was dividing my time betwee n
the duties of Judge Advocate General and Provost Marshal General, usuall y
spending the evenings and often other parts of the clay at the former office . On.
November 3, 1917, the officer in question forwarded to me a memorandum for-
mally superscribed, "Memorandum for Gen . Crowder," and containing th e
following passage :

" I am at times considerably embarrassed, and besides the transaction of pub-
lic business is, I think, somewhat impeded and confused by the fact that it i s
not known to the service at large that you are not conducting the affairs of this
office as well as those of the Provost Marshal General, the public conceptio n
being that you are, as you legally are, the head of both offices, as in fact you ar e
not. * * * I ought to be designated in orders by the Secretary of War a s
Acting Judge Advocate General during your practical detachment from the
office . "

The reference here was to Revised Statutes, section 1132, which authorize s
the President " during the absence of the chief of any military bureau " to
empower " some officer of the department or corps whose chief is absent to tak e
charge thereof." The letter continued :

" I believe that the conception which the service has of your relation to bot h
offices has succeeded in minimizing the importance of each office and that thi s
has resulted already in considerable disadvantage to yourself and has resulte d
in no advantage to me . I submit this matter to you wholly disinterestedly. per-
sonally, but with the absolute conviction that the order ought to issue . If the
suggestion should be agreeable to you, I should ask you to join in the mem-
orandum to the Secretary of War asking for its accomplishment . "

I am expressing it mildly when I say that the conviction thus communicate d
was a total surprise to myself. Its formal manner of transmission, when a
personal visit front an adjacent room would have sufficed to open the matte r
frankly and naturally, gave me the impression of being virtually charged with
a neglect of duty which others had observed but of which I was myself totall y
unaware, and showed me that I was hardly in a position to pass an unbiased
judgment upon the propriety of my being relieved from titular charge of .the
office of the Judge Advocate General pursuant to the statute . I therefore
resolved, without personal protest or even argument, to leave the matter entirel y
in the hands of yourself, the natural judge of the proprieties . My reply of
November 4 read :

" MY DEAn GEN . ANsEra : It will be entirely agreeable to me to have you tak e
up directly and in your own way with the Secretary of War the subject matter
of your letter of yesterday "
and closed with a simple sentence disclaiming knowledge of any supposed e m
barrassment to public business as alluded to. No further communication passed
between us nor between the officer in question and the Secretary of War, for i t
will be noted that both his original proposal and my reply were expressly directed
to his taking up the matter " directly with the Secretary of War ." But on
November 6, two days later, the officer presented in person to the Acting Chief .
of Staff a memorandum containing a draft order for his own designation, unde r
Revised Statutes, section 1132, as Acting Judge Advocate General, and askin g
that the order " be published immediately." This memorandum began : " Doubt-
less the Judge Advocate General of the Army is `absent' from this office in th e
sense of 1132 Revised Statutes, and has been so absent since I have been her e
in charge, " and it ended thus : " I am authorized to say that Gen. Crowder him-
self is entirely agreeable to my calling this matter to your attention ." The Act-
ing Chief of Staff, taking this memorandum at its face value, corroborated as
it was by certain representations from the officer, which raise a further ques-
tion of veracity, on the same day made an order designating the officer as Actin g
Judge Advocate General : but this order was marked for suspended publicatio n
until December: 9. Meanwhile neither the order itself nor any information
about it from the officer himself or from any other . officer was brought to the
notice of yourself. On November 17, of your own motion, you addressed to m e
a personal letter, expressing your disinclination that I should permit my duties
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as Provost Marshal General to encroach increasingly on my time, and askin g
whether it would be possible for me to allot my time more liberally to the offic e
of the Judge Advocate General . On November 18, I replied, pointing out tha t
the revision of the Selective Service Regulations, pending during October an d
November, was now completed and that thereafter I should expect to divide m y
time in even shares between the two offices . On the same day, November 18 ,
your attention was first called to the unpublished order of November 6, abov e
mentioned . the occasion being the presentation to you by that officer of a lis t
of proposed appointees as judge advocates . Your inquiry of him whether I had
been consulted upon those names evoked from him the revelation of the exist-
ence of that order, which had been obtained by him under the circumstance s
above mentioned . Neither you nor myself had up to that time been made awar e
of its existence . Contrary as it was to your own expressed desire in your letter
of November 17 to myself, you promptly directed The Adjutant General t o
revoke it, and that revocation appears of record in the file of -The Adjutan t
General, dated November 19, the next day .

This chronology, taken from each day's records, makes it plain that th e
revocation of the order was due solely to the fact that the order was obtaine d
surreptitiously without your knowledge and was contrary to your express an d
recorded intention ; that you revoked it the moment you became aware of its
existence ; and that I myself was not aware of its existence until you informe d
me .

Meanwhile, however, the memorandum of the officer in question, arising out.
of the Texas Mutineers' ease, and claiming extraordinary powers for the Judge
Advocate General, had been prepared by him in this office, but without bring-
ing it to my knowledge. It bears date of November 10, but in the officer' s
own handwriting ; and there is nothing to show when it was transmitted t o
your office ; for it never passed through my hands, nor did it ever come t o
my knowledge, in any form, nor was the existence of such a memorandu m
even suspected by me, until after the completion of the entire chronolog y
above set forth. It was on the evening of Friday, November 23, four days-
after the above order had been revoked by you, that I first received from your
hands the memorandum in question, with the request to consider its legal ar-
gument for the power therein claimed. During the days of November 24, .
25, and 26 I proceeded with a study of the precedents, calling two skilled judge
advocates to my assistance, and on Tuesday, November 27, a brief, so dated ,
was filed with you by me . This brief exposed the legal fallacies of the above •
officer's memorandum, pointed out its suppression of material and conclusive
authorities to the contrary, and expressed the view to which I have ever since
adhered, viz, that the power did not exist under present law, and that the onl y
source of remedy would be a grant of power from Congress . On the same day,.
November 27, you expressed assent to the views set forth in my brief ; and
your memorandum concludes : "A frank appeal to the legislature for added
power is wiser ." This concurrence of views between yourself and myself .
was reached, I note, on November 27, and not before then .

It is a peculiar coincidence that the above officer's surreptitious act o f
securing the order designating him as Acting Judge Advocate General took
place on November 6 ; that his brief claiming extraordinary judicial power s
for the Judge Advocate General (which he had been preparing, as his letter .
states, since October 18) was withheld until at least a week later than th e
signing of the order which placed him in the position, as he supposed, to ex
ercise that extraordinary power ; and that although the order itself which
placed him in office was so managed as to be kept from your knowledge, ye t
the memorandum which would have added that power to his office was hande d
directly to you (not to me), and at a time when you still supposed that I
was the incumbent, and not he. The coincidence is so remarkable than a n
inference of deliberate and ambitious planning for personal power, and onl y
for personal power, is unavoidable.

At the risk of being tedious, I have thus set forth from the records the chro-
nology of this episode ; for thus alone could these recent public insinuations—re-
flecting both on your supposed conduct and on mine—be conclusively dispelled .
It must now be clear to all that the actual reason for your revocation of the
order designating that officer as Acting Judge Advocate General was that i t
had been surreptitiously obtained and was contrary to your initial and con-
stant intention ; that the memorandum claiming for the Judge Advocate Gen-
eral an unauthorized power to correct court-martial errors was not brough t
to my notice until four days after the above order had been revoked ; that
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your consensus with me as to the unsoundness of that, claim was not reache d
until a week subsequent to that revocation ; that therefore the revocation of tha t
order could not possibly have been motivated, either in your mind or in mine, -
by our failure to accept his views on the subject of the legal powers of the '
Judge Advocate General ; and, in conclusion, that the assertion or insinua-
tion that his appointment was revoked because of your and my opposition to
his views as to the proper method of improving the law, is baseless and unjus t
to us both .

I must, however, continue for a moment on this subject, because the sam e
officer, in his letter of February 17, 1919 (Cong . Record, p . 3983, Feb. 19) ,
makes a second charge of a similar sort, which is not only equally baseles s
but reveals on his part the same singular methods of manipulation . In tha t
letter, setting forth his continued efforts " to break up such a static and in -
tolerable legal situation," he continues : .

" In September (1918), upon my insistent recommendation, power was estab-
lished in the Acting Judge Advocate General in France to make rulings upo n
matters of the administration of military justice, in our forces in France whic h
would control all commanding generals until overruled h the Secretary of
War. This is now being opposed by the commanding general American Ex-
peditionary Forces, and my own action and propriety in procuring the issue
of this order is being subjected to question . "

The reference is to General Order No . 84, dated September I1, 1918, amend-
ing Section II of General Order No. 7, dated January 17, 1918, the latter bein g
the general order, above referred to, which aimed to avoid the recurrence
of such dilemmas as that of the Texas mutineers' case, so far as the judg e
Advocate General's powers , permitted . The facts are in the first place, that
this amending General Order No. 84 was also obtained surreptitiously by th e
above officer ; but in the second place, that it has not been opposed by Gen .
Pershing. A brief statement will suffice to show this. The original Genera l
Order No . 7, in its Section II, applying to the branch Judge Advocate General' s
Office in France, directed that office to " report " to the reviewing authority
any legal errors, " to the end that any such sentence or any part thereof s o
found to be invalid or void shall not be carried into effect. " The amending
General Order No. 84 substituted for the above clause this sentence : "Any
sentence or any part thereof, so found to be illegal, defective, or void, in whol e
or in part, shall be disapproved, modified, or set aside, in accordance with th e
recommendation of the Acting Judge Advocate General (in France) ." This
amendment was prepared by the officer above referred to. Obviously, its lan-
guage embodies precisely the grant of mandatory appellate power in the Judge
Advocate General for which he had been contending in his brief of November ,
4917—a contention which was at that time explicitly repudiated by both your -
self and myself ; and since February, 1918, the bill_ above mentioned, curin g
the defect of law, and granting the power to the President, was still pendin g
in Congress .

Since his return from France in July, 1918, this officer being senior on duty
in my office, had the actual supervision of all matters of military justice ; the
selective draft then requiring my most urgent attention, and the volume o f
rulings coming from the 50 officers of the military justice division being lef t
entirely for the final signature of the officer in question. He thereupon pre -
pared this amending order, embodying the fundamental principle al ready ex-
pressly repudiated both by you and by me, and took it, not to yourself nor t o
myself, but directly to the office of the Chief of Staff . The radical nature o f
the proposed change of rule in this respect was not called to the attention o f
that office ; rather was it represented as involving merely verbal improvements.
It issued on September 11 ; and amidst the mass of other printed genera l
orders it never came to either your attention or mine until recently . Here,
then, was a second attempt to introduce into our overseas practice, sur-
reptitiously, the same unsound assumption of power which had been alread y
squarely rejected nearly a .year before .

This sudden and inconsidered introduction of such a fundamental novelt y
was indeed calculated to evoke objection from the reviewing authorities i n
France, more especially from a commander in the field who had been accorde d
in unprecedented fashion that independence of military action so wisely ex-
ercised by Gen. Pershing. The unwisdom of this act, added to its surreptitious-
ness, was under the circumstances extreme . But it is not true to assert tha t
the order " is now being opposed by the commanding general American Expe-
ditionary Forces. " Had it been opposed or protested this attitude would have
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been natural enough. On the contrary, no word of such opposition or objection
is anywhere on record in my office, nor can any trace of it be found. The onlydocument . in which is found any objection on a point of law, on the part o f
the commanding general in disagreement with the Acting Judge Advocat e
General in France, is a memorandum of November 14, 1918, raising a questio nunder the thirty-seventh article of war. That article, which applies equall y
at home and in the field, lays down the usual modern rule forbidding that a n
erroneous ruling on evidence or procedure shall be ground for disapprova l
unless it affects the substantial rights of the accused "in the opinion of th e
reviewing or confirming authority " ; and the contention of Gen . Pershing' s
judge advocate was that under this statute only the reviewing authority ca n
pass upon the question of insufficiency of evidence as a substantial erro r
There is no mention of General Order No . 84 in the entire document, nor an y
reference to its contents. Neither in this nor in any other document yet re-
ceived from Gen . Pershing's headquarters is there any opposition to Genera l
Order No . 84. The insinuation that here again the Army—this time the Arm y
in France—is opposing a beneficent measure of reform in military law i s
baseless .

The foregoing two instances of n groundless charge that I have opposed th e
reforming efforts of this officer are intimately connected by him with a thir d
Instance equally groundless, in which the misrepresentation has been so sig-
nificant to the public that I must in this place record its refutation . In the
same letter of this officer, published in the Congressional Record, February
19, last, page 3983, column 1, the officer is supposed to be exonerating himsel f
from criticism made on the floor of Congress that he " should have gone directl y
to the President " when balked in his efforts mode within the department .
Purporting then to explain the "impossibilities of such a course," he gives
as an illustration his action when four sentences of death were pending in th e
department for confirmation and when this office had recommended execu-
tion : " I went to the head of the office," meaning myself, of course, presumably ,
" and orally presented to him my views in opposition . I then filed with him a
memorandum in which I did my best to show what seemed to me to b e
obvious . that these men had been most unfairly tried, had not been tried at all ,
and ought not to die or suffer any other punishment upon such records . Dis-
covering that these memoranda had not been presented to the Secretary o f
War, and feeling justified by the fact that I had no other forum in this de-
partment, I gave a copy of the memorandum to a distinguished member of the
Judiciary Committee of the House and was told by him that he could present
the cases to the President himself." The story as thus told is plausible, and
purports to condemn the superior authorities of the War Department, an d
implies that the subsequent commutation was obtained solely by this outsid e
intervention of a Member of Congress. But a simple perusal of the officia l
files now lying before me demonstrate that the charge is a mere fabricatio n
and a cruel one .
- These cases of the sentence of death had been pending during March, 1918 ,
in this office. These several officers in the Division of Military Justice had ,
after scrutiny, found no legal error, and the record in that condition, ap -
proved by the very officer who now makes this charge, had been placed in my
hands. In the meanwhile . I submitted it informally to more than one other offi-
cer, including a judge advocate, not at that time attached to this office, wh o
had taken part in the 1916 revision of the Court-Martial Manual in th e
chapter upon procedure, witnesses, and evidence, and whose name is wel l
known to the legal profession as an authority on the subject of evidence ; the
memorandum of the latter disclosed no reason to doubt the adequacy of th e
proof of the offense . Meantime, also, I had directed further inquiries to b e
made in my office as to the practice in respect to death sentences for the offense
of sleeping on post in the theater of war ; for two of the sentences were im-
posed for the offense of sleeping on post .

On April 5, 1918, my memorandum transmitted the four death cases t o
Gen. March, Acting Chief of Staff ; the memorandum including this state-
ment, " There is a very large question in my mind as to whether clemenc y
should be extended ." and calling attention to the express request of the com-
mander-in-chief in France and of his judge advocate (already alluded to abov e
in this letter), that the death sentences should be confirmed . On April 15 th e
senior officer on duty in my office (the one now making these charges) pre-
sented a memorandum to me, at my request, examining the four cases in
detail . In the two cases of sentences for refusal to drill this memorandum
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refers to the plea of guilty put in by the accused; then, treating together the
two cases of Sebastian and ('ook, sentenced for sleeping on post, the memo-
randum continues : " The death penalty in each of these cases was awarde d
for sleeping on post, after a plea of guilty ." The memorandum goes on : " These
cases were not well tried," setting forth the inadequate composition of th e
court ; "those were mere youth ; not one made the slightest fight for his life ;
each was -defended by a second lieutenant ; such defense as each had was no t
worthy the vane . Were I charged with the defense of such a boy -on tria l
for his life, I would not, while charged with that duty, permit him to make a
plea that meant the forfeit of his life ." This memorandum of the . officer in
question was dated April tai . It was addressed personally to me in rough
draft, and was not such a document as is usually prepared, in final form, fo r
transmission beyond the immediate chief . On the very next day a documen t
dated April 16, signed by me personally. was filed with the Chief of Staff ; i t
begins : " Since our interview on the four cases from France * * * m y
attention has been invited to certain facts of which I had no knowledge a t
the time of the interview and to which I think your attention should be invited . "
The memorandum then proceeds in the fourth and concluding paragraph a s
follows : " Permit me finally to observe, without reopening the ease, that i t
will always he a matter of regret to me that the four cases upon which we
were called upon to act were not well tried." The memorandum then con-
tinues, using almost literally the language of the above officer's memorandum :
"Each of the four defendants was a mere youth, and I am a little impressed b y
the fact that not one of them made a fight for his life. Each of the men wa s
defended by a second lieutenant who made no special plea for them. I regret
exceedingly that in each case the accused was allowed to make ar plea of guilty .
As counsel for them I should have strongly advised that they plead no t
guilty ." It will be observed that this language is almost a literal reproduc-
tion of the language of the above officer's memorandum above quoted and filed
with me on the very day before. On the very next day, viz, April IT, the Chief
of Staff writes a memorandum to the Secretary of War .

The notable fact of chronology thus is that within 24 hours after receivin g
the memorandum of the senior officer on duty under me, in opposition to th e
confirmation of these sentences, I myself drafted and sent to the Chief o f
Staff a memorandum covering the very points mentioned by the above officer
and using, in large part, the identical language. Furthermore, within 2 4
hours more, or within 48 hours after memorandum in question was dated ,
the Chief of Staff had filed a memorandum with the Secretary of War . On
May l the Secretary of War forwarded the records to the President, recom -

. mending clemency, and on May 4 the President remitted, by pardon, the sen-
tence of death for the two men sleeping on post and reduced the sentence of
the other two men to three years (for refusal to drill), thus following exactl y
the recommendation of the Secretary of War, and explicitly thanking th e
Secretary for his careful presentation of the cases .

Whatever, therefore, may have been said to the President during this inter-
val by the Member of Congress, it is obvious that the President's action wa s
taken as the culmination of a careful study of the case within the departmen t
and of a series of memoranda initiated in my department and following thei r
due course to the Secretary of War ; and that this conclusion was the result
of the united efforts of all the War Department officials concerned with that
subject in which the role of the officer in question was only a minor one, an d
was at the beginning far from being a humane one .

But the specially notable fact is that I not only incorporated and presente d
the ideas of the officer in question, but that I was unfortunately thus led int o
an important blunder of fact through my reliance upon it . In paragraph 4
of my memorandum I stated, as it ground for doubting the thoroughness of the
trial, " in each case the accused was allowed to make a plea of guilty ." The
Chief of Staff, in his memorandum opposing the extension of clemency, pointed
out the blunder, as follows : " Referring to paragraph 4 of the memorandum o f
the Judge Advocate General, I do not find that his statement, `I regret exceed- -
ingly that in each case the accused was allowed to make a plea of guilty,' is a
fact ; the record shows that two of these men, namely, Pvt . Sebastian and Pvt .
Cook, did plead not guilty, and in the cases of the other two men, Pvts . LeDoyen
and Fishback, although the accused pleaded guilty, the court proceeded to tak e
evidence in the cases in spite of that plea ." The significant thing about thi s
error in the officer's memorandum was that I, relying implicity on his memo-
randum, was led to repeat the same error in my own memorandum for the Chief
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of Staff, thus furnishing the -latter the- opening for his destructive criticis mabove quoted .
It is now apparent that the statement in the officer's above-quoted letter o f

February 19, " discovering that these memoranda had not been presented t o
the Secretary of War," is not only a gross misrepresentation, in that the ver y
ideas and language of his memorandum were incorporated in my own memoran-
dum, but that this document went forward within 24 hours to the Chief of
Staff and within 48 hours to the Secretary of War, and that these document s
were officially on file and could have been inspected in the file at any moment ;
so that the officer in question must have gone to the Member of Congress with -
out any attempt to discover the facts ; and one year later he has published fa r
and wide a defamatory statement which is contrary to facts as they stare ou t
from the face of official records .

I confess myself unable to comprehend such methods of manipulation in thi s
agitation . Certainly, to cope with them would be endless, and I shall not at -
tempt to continue the refutation of any others of the specific and completel y
groundless charges reflecting upon my supposed personal attitude .

I close this part of my comments, regretfully entered into by me, with the ob-
servation that neither in these nor in any other aspects of this issue of funda-
mental legal principle has there been exhibited at any time any opposition on
my part to measures of real improvement in military law or procedure. The
issue here was simply whether the incumbent of my office, whether acting a d
interim or for the four-year term of appointment, should be vested with a powe r
which belongs, if anywhere. in the President, and which Congress alone ca n
grant to him. Neither ambition nor any other motive will ever induce me t o
assent to an illegal and unwise assumption of official power . Apart from this
single instance, I have never opposed any action or proposal of the officer i n
question directed either to the improvement of military justice in general or
to the doing of better justice in an individual case ; and this for the simple
reason that he has never made any such proposals to me . Except for the perio d
of his absence iii France for about 90 days in April–July last, he has been, sinc e
August, 1917, the senior officer on duty in my office, with ample opportunity t o
introduce general improvements of procedure or to remedy individual cases ;
and the moral responsibility for not initiating whatever might have been don e
and was done lies therefore upon him for the greater part of the war period .
How ample was that general opportunity to act, unchecked either by me o r
by yourself, may be plainly seen by the manner in which General Order No . 84 ,
above mentioned, was promulgated in September, 1918 . And how little he did
in fact avail himself of individual opportunities may be inferred from the cir-
cumstances that in the three cases recently cited on the floor of Congress as
cases of excessively severe sentences in which this office is said to have harshl y
denied an application for mitigation by clemency (C . M. Nos . 113076, 115506,
and Robbin's case), the document containing the refusal to recommend clem-
ency bears in each of the three cases the signature of that officer himself .

I would have preferred to be spared the recital of these facts. But even as
it is I have refrained from the disposal of other specific criticisms . equally
groundless, iii which personal mention would have been necessary . I have
said no more than seemed unavoidable iii refuting these unjust inuendoes ,
now so widely spread that it is perhaps impossible for the truth ever to over -
take them .

(III) . Reeoniin .cn .da-tions .—I have not made my position clear, Mr . Secretary ,
if I have given the impression that in my opinion there is nothing . to chang e
or to improve in our system of military justice . My chief concern in this lette r
has been to remove the slurs that have been east upon the whole system as
such ; to refute by plain facts the extreme and exaggerated criticisms that ar e
calculated to undermine, unjustly and needlessly . the public confidence in tha t
system ; and to redeem, if I can assist in doing so, the honor of that admirabl e
band of conscientious and able officers who have been called to share in its ad -
ministration during the last two years . I would like the American people to
know confidently and take pride in the fact that we possess a genuine and ade-
quate system of military justice, founded upon the Constitution of our fore -
fathers and the acts of Congress of our contemporaries—administered in th e
trial courts by officers required to be familiar with it—and thoroughly scru-
tinized in its appellate stages by professional lawyers whose sole object is t o

- insure conformity to the requirements of law and to secure the just protectio n
of the accused.

That military justice can not be improved in any details could certainly not
he maintained by anyone. But neither does anyone maintain that civilian jus-
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Gee is perfect . The experience of the last two years, when carefully studie &
will doubtless reveal wise measures by which improvements of the military cod e
can he secured. The same is true of each one of our institutions, civil as wel l
as military, that has passed through the crucible of war time . But it will firs t
be necessary to compare divergent opinions, based on differences of local ex-
perience. and of important policies . At the present moment there lies befor e
me a voluminous report, in manuscript, representing the collated result of sug-
gestions of improvement, prepared at my request by each one of the officers on
duty in my office, as based on his own observations and experience . In its final
form this report will be of the greatest value .

Meanwhile, as it is never my preference to remain content with a defensive o r
critical attitude, but rather to offer constructive measures where apt and neces-
sary, I venture to select a few proposals, representing those which in my judg-
ment offer the greatest promise of benefit and require the least assistance fro m
statutory change. I refrain from explaining at length in this letter the effect
of each proposal ; it will be fairly obvious to one familiar with the militar y
system .

The specific proposals are as follows :
1 . (a) By general order amend paragraphs 75 and 76 of the Manual of

Courts-Martial relating to submission and investigation of charges, so as to
require the officer immediately exercising summary court-martial jurisdictio n
over the command to which the accused belongs either to personally conduc t
the investigation or else to depute it to an officer of experience, preferabl y
not below the rank of captain, and to confront the accused with witnesses an d
prepare a summary of the evidence and settle upon it in agreement with the ac-
cused, substantially as in the British practice .

(b) Amend paragraph 78 of the Manual " Determination of proper trial
court " by a general order providing in substance that the officer exercising-
court-martial jurisdiction shall not order a ease to trial until he has receive d
and considered the written opinion of his staff judge advocate or of this office .

The intent of this proposal is, by laying down with greater particularity th e
duties and responsibilities of investigating officers and of staff judge advocates ..
to guard against any possibility of (a) hasty, ill-considered, or arbitrary actio n
by any commanding officer, (b) ordering any person to trial without full an d
careful . as well as impartial, investigation of the case, and until reasonabl e
probability of his guilt has been shown, or (e) trivial cases going befor e
general courts ; and also to insure adequate preparation in all cases ordered to .
trial.

2 . (a) Amend the forty-fifth article of war by striking out the words " i n
time of peace. "

(b) By proper amendment of the Articles of War, so change the composition
and increase the importance ancl the powers of the special court-martial, tha t
(like the British district court-martial) it may award confinement up to two
years with accompanying forfeitures of pay and allowances ; and may adjudg e
a sus') aided sentence of dishonorable discharge, to be suspended until th e
soldier's release from confinement .

(c) Provide by general order further amending the seventy-eighth paragraph
of the Manual for Courts-Martial by way of caution to convening authorities ,
as an expression of the policy of the Government, a direction, substantially i n
the language of the general order issued January 22, 1919. that " Trial by
general court-martial will be ordered only where the punishment that might b e
imposed by a special or summary court or by the commn :muling officer under th e
provisions of the one hundred and fourth article of war would be under all -
circumstances of the case clearly inadequate . "

I believe the changes included iii this proposal would tend powerfully to in -
crease the number of special courts-martial, and correspondingly decrease th e
general courts, as in the British Army ; and thereby automatically to reduc e
the possibility of unduly severe sentences . Striking the words " in time of
peace" out of the forty-fifth article of war would enable the President to fi x
the maximum limits of punishments, in war as well as peace .

3 . Recognizing the need, in the trial of serious, difficult and complicated
cases of an impartial legal adviser to the trial court, and recognizing also the
difficulties involv ed in the institutions of so far-reaching a change in our sys-
tem of court-martial procedure, I propose, in order to try out the plan

(a) A general order, modeled after the practice of the British field genera l
court-martial, of appointing an especially qualified member on the court wh o
is required to be present at the trial of all serious, difficult, and complicated
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cases, this 'member to be a member of the Judge Advocate General's Depart-
ment, if one be reasonably available.

4 . Adopt either the amendment to Revised Statutes 1199, proposed by the
Secretary of War January 19, 1918, which covers the ground more completel y
and more flexibly than the now pending bills, and also leaves the final power of
ultimate decision in the President as Commander in Chief of the Army ; or els e
adopt the plan embodied in the proposed joint resolution sent to Senator Mc -
Kellar February 20, 1919, which allows the President to " correct, change, re-
verse, or set aside any sentence of a court-martial found by him to have been
erroneously adjudged whether by error of law or of fact . "

This would supply the needed appellate jurisdiction over court-martial sen-
tences, lacking under existing law, and would place it in the Commander in
Chief of the Army, who would normally act on the recommendation of his con-
stituted legal adviser in military hatters, the Judge Advocate General.

E. H . CROWDER,
Judge Attvocate General.

The SECRETARY OF WAR.

EXHIBIT 73.

EXTRACT FROM ADJUTANT GENERAL'S CABLEGRAM NO. 663, DATED JANUARY 20, 1918 .

Paragraph 3. Order made directing Brig Gen . Walter A . Bethel, judge advo-
cate, assume charge of branch office of Judge Advocate General established i n
France by War Department General Orders, No . 7 . current series, and to perform
the duties of Acting Judge Advocate General indicated in said order .

EXTRACT FROM ADJUTANT GENERAL ' S CABLEGRAM NO . 666, DATED JANUARY 20, 1918 .

Paragraph 1. General Orders, No. 7, these headquarters, publish courts-
mattial rules of procedure prescribed by President, effective February 1, a n
outline of which is furnished for your information . Rule 1 : Sentence of death
or dismissal of officer confirmed by commanding general of territorial depart-
ment or division not to be executed until review of record in the office of Judg e
Advocate General or branch thereof. Action to be entered in record and t o
conclude with recital that the execution of sentence will be directed in orders
after the record of trial has been reviewed by Judge Advocate General an d
that jurisdiction is retained to take additional or corrective action prior to o r
at time of publication of general court-martial order in case. Rule 2 : Sentence
of dishonorable discharge not intended to be suspended will not be ordere d
executed before review of record, as in rule 1, and action to conclude with sam e
recital . Rule 3 : When record of trial in cases covered by rules 1 and 2 is
reviewed in the office of Judge Advocate General or branch thereof the reviewin g
authority will be informed as to the legality of his proposed action . Errors
and omissions which admit of correction will be indicated . Proper dispositio n
of case suggested . Rule 4 : Delay in execution of sentence by reason of these
rules to be credited on any terns of confinement or imprisonment imposed . Rule
5 : Procedure prescribed in rules 1 and 2 to apply to commanding generals i n
the field when the Secretary of War so decides and orders . Rule 6 : Authorizes
the Secretary of War to establish branches of the office of Judge Advocat e
General for review- of courts-martial records . Section 2 of the order reads as
follows : There is hereby established, in aid of the revisory power conferred on
the Judge Advocate General of the Army by section 1199 . Revised Statutes, a
branch of the office of Judge Advocate General, at Paris, France, or at som e
other point convenient to the headquarters of the American Expeditionar y
Forces in French, to be selected by the officer detailed as the head of such
branch office, after conference with the commanding general of the America n
Expeditionary Forces in France. The officer so detailed shall be the Acting
Judge Advocate General of the American Expeditionary Forces in Europe, and
shall report to and be controlled in the performance of his duties by the Judge
Advocate General of the Army . The records of all general courts-martial in
which is imposed a sentence of death, dismissal, or dishonorable discharge, and
of all military commissions originating in the said expeditionary forces will
be forwarded to the said branch office for review, and it shall be the duty of th e
said Acting Judge Advocate General to examine and review, such records, to
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return to the proper commanding officer for correction such as are incomplete ,
and to report to the proper officer any defect or irregularity which renders th e
findings or sentence invalid or void, in whole or in part, to the end that any
such sentence or any part thereof so found to be invalid or void shall not b e
carried into effect . The said Acting Judge Advocate General will forward al l
records in which action is complete, together with his reviews thereof and al l
proceedings thereon, to the Judge Advocate General of the Army for permanen t
file .

BIDDLE .
EXHIBIT 74.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, February 13, 1918.
From : The Office of the Judge Advocate General.
To : All department and division judge advocates.
Subject : General Order No . 7, War Department, 1918, its purpose, procedure

thereunder, etc . ; suggestions as to office administration .
1 . The procedure under General Order No. 7, War Department, 1918, was

established to enable the War Department to do substantial justice in those
cases in which it is found, on reviewing, in this office, the records of trial b y
general courts-martial, that persons have been improperly or insufficiently
charged with, or convicted on insufficient or illegal evidence of, serious crime s
or offenses, and dishonorable discharge or dismissal has already become an
accomplished fact . Cases of this character are not numerous, but a case oc-
casionally arises in which remedial action by way of remission of sentence wit h
an offer of restoration to duty or reenlistment is, at best, but a futile attempt t o
do justice so long as a discharge or dismissal which has been finally execute d
can not be reached and set aside or reversed, but must remain standing foreve r
against the record of the accused . Cases where the death sentence is impose d
also fall within this class. Great embarrassment would result if it should b e
h eld that a death sentence was illegal after the same had been executed .

The necessity for a new procedure growing out of the circumstances indi-
cated, it goes without saying that it was not intended by the publication o f
General Order No. 7 to magnify or increase the importance of this office or de-
crease the importance or responsibility of department or division judge ad-
vocates .

2 . In order to bring about the necessary cooperation in the enforcement o f
General Order No. 7, War Department, 1918, the following suggestions are mad e
for your information and guidance :

(a) In all records of trial by general court-martial falling within the purvie w
of General Order No . 7, War Department, 1918, to wit : Cases involving a sen -
tence of death, dismissal of an officer, or dishonorable discharge of an en -
listed man, in which it is not intended to suspend the dishonorable discharge .
the department or division judge advocate should prepare a review of the evi-
dence in the case. This should be as brief and concise as possible, but shoul d
outline clearly the evidence upon which the conviction must rest . A copy o f
this review or summary of the evidence should be attached to the record to
which it pertains and forwarded for file therewith in this office .

(b) In all eases in which the execution of sentence is deferred until the rec-
ord of trial is reviewed in this office, judge advocates, prior to forwarding th e
record of trial, will take the necessary data from the ' same, draft the genera l
court-martial order, give it the date of action by the reviewing authority, and .
upon receiving notice from the office of the Judge Advocate General, or an y
branch thereof, that the record is legally sufficient to support the findings and
sentence, cause the general court-martial order to be published in the usua l
form. This will make unnecessary the return of the record .

(c) The action of a reviewing authority upon a record of trial which is t o
be forwarded to this office for review before the execution of sentence shoul d
be entered iu substantially the following form, the necessary changes being
mule to conform the action to the facts of each particular case :

(Place and date . )

	

In the foregoing case of 	 the sentence is approved (but the period o f

	

eoufinement is reduced to 	 ) . The execution of the sentence will be di-
rected in orders as of this (late after the record of trial has been reviewed i n
the Office of the Judge Advocate General, or a branch thereof, and its legalit y
there determined. Jurisdiction is retained to take any addition or corrective
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action that may be found necessary prior to or at the time of the publication of
the general court-martial order in this case.

Commanding .
(d) When the record of trial in any case is found legally insufficient to sup -

port the findings and sentence, the record will be returned for the necessary cor-
rective action, which will be entered on the record in substantially the follow-
ing form, the necessary changes being made to conform the action to the facts ,
of the particular case :

	 (Place and date . )
In the foregoing ease of

	

, under the jurisdiction retained in the action
dated	 , the following corrective action is taken :

(Action . )
As thus modified the sentence will be duly executed .	 is designated

as the place of confinement. (Or such final order by way of disposing of th e
case as the action may require .)

, Commanding .
(e) When the additional or corrective action outlined above has been taken ,

the necessary changes will be made in the general court-martial order prior to
the publication of the same . It is needless to say that any prior action which
has been changed or nullified by subsequent action will not be included in the
general court-martial order as published .

(f) The letter of advice sent from this office will give in each case the court-
martial record number given the record upon its receipt in this office . It is
desired that the printed copy of the court-martial order be made to carry at th e
end thereof, in brackets, the number reported by this office, thus : (J. A. G. O .
No.	 .) Five copies of the general court-martial order in each case will,
when published, be forwarded to this office as promptly as possible .

3 . The following suggestions are made with reference to the question of offic e
administration . It is hoped they may be helpful and that their adoption wil l
bring about greater uniformity in the administration of military justice :

(a) Judge advocates should not recommend the reference of charges fo r
trial by general courts-martial until thorough investigation has shown that th e
charges as laid can be substantiated by sufficient legal evidence .

(U) They should endeavor in every proper manner to limit the number o f
trials by general courts-martial. No case should be so tried where the offens e
committed can be adequately punished by a minor court or by administrativ e
punishments imposed under authority of the 104th Article of War .

(c) They should also aim to prevent the trial of cases whenever it appear s
on investigation that the offender is lacking in mental responsibility . In all
cases where it appears probable that the accused is lacking in physical, mental ,
or moral equipment as an efficient fighting man, the psychiatrist assigned t o
duty with their commands should be called into consultation . Disposition of
the case other than through trial by general court-martial should be mad e
whenever full examination shows this to be proper . Judge advocates should
realize, however, that the responsibility for decision in all cases rests upon
them and not upon the psychiatrist who may be called into consultation . It
should be the latter's duty to advise but not to decide.

(d) As the discipline of the various commands improves it may be possible
to reduce trials by general courts-martial to those cases in which it is deter -
mined by the methods hereinbefore indicated that the accused who is unde r
general court-martial charges is not a desirable soldier and that his further
retention in the service is a waste of time, effort, and money .

(e) When a record of trial by general court-martial has been received in th e
office of a judge advocate, it becomes his duty to thoroughly study the case and
to recommend such punishment as should be approved. Where the accuse d
has within him the elements of service, the following principles should gover n
in deciding upon the punishment to be awarded in time of war :

(i) Guard houses are breeding places for crime . They are not designed t o
foster self-respect . Men should be kept out of them in all cases except wher e
restraint is necessary .

(ii) Time spent in confinement is time lost from training . Our task is to
turn out in the shortest possible time the greatest possible number of trained
men .

132265—19—Pr 7—17
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(iii) Whenever and wherever possible, men sentenced to undergo confine-
ment or hard labor should be drilled with their organizations and required to .
serve punishment when other men are resting or off duty.

(t) It is desired that judge advocates make every possible effort to bring
offenders who must be tried by general court-martial to trial at the earliest
practicable date, to the end that the period between arrest or confinement o n
the charges and the date of the trial may be reduced to the lowest possible
limit.

(g) Judge advocates will also expedite in every possible way the prepara-
tion of records of trial, their review of the same, and action thereon by the
reviewing authority. They will also endeavor to forward records to this offic e
as nearly as possible on the date on which action is taken by the reviewin g
authority .

(Signed)

	

E . H. CROWDER, •
Judge Advocate General.

EXHIBIT 75 .
FEBRUARY 20, 1918 .

Memorandum for Gen . Ladd .
(Suggested cablegram' to Gen . Pershing . )

Recently approved tables of organization provide for one additional brigadier
general, Judge Advocate General's Department . It is proposed to promote
Lieut. Col . E. A. Kreger and detail him in charge of branch office of Judge
Advocate General established by our cable 666 . In the event you so desire,
Bethel may remain in charge of said branch office and Kreger be detailed o n
your staff in his stead . Wire your wishes .

Judge Advocate General .

EXHIBIT 76.
WAR DEPARTMENT,

THE ADJUTANT GENERAL' S OFFICE,
Washington, February 20, 1918.

Memorandum for the Judge Advocate General.
DEAR GEN . CROWDER : YOU may recall that about two or three days ago I re-

ported to you the instructions of the Chief of Staff, that before Col . Creager' s
nomination could be sent in it would be necessary to communicate with Gen .
Pershing. As you were familiar with the whole situation I suggested that yo u
prepare a cable, which you stated you would do, provided I would give you the
reference to the cable recently sent Gen . Pershing relative to the establishment
of a branch of your office in France . I sent you this information day befor e
yesterday, stating that the cable number was our cable 666, and have bee n
expecting to get your draft or a cable from Gen . Pershing, but so far have seen
nothing on the subject.

Very truly, yours,

	

LADD.

EXHIBIT 77.

[Extract from The Adjutant General ' s cablegram No. 816, Feb. 20, 1918 . ]

Paragraph 2. Recently approved tables of organization provides for on e
additional brigadier general, Judge Advocate General's Department. It is pro -
posed to promote Lieut. Col . E. A. Kreger and detail him in charge of branc h
office of Judge Advocate General established by our 666 . In the event you so
desire, Lieut . Col . Walter A. Bethel, Judge Advocate General's Department, ma y
remain in charge of the said branch office and Kreger be detailed on your staff
in his stead . Cable recommendation .

[Extract from The Adjutant General ' s cablegram No . 857, Mar . 2, 1918 . ]

Paragraph 7. With reference to paragraph 3 your 644 . To avoid delay it i s
desired that you establish a branch office Judge Advocate General's Departmen t
in accordance with our 663, paragraph 3, and 666 . Lieut . Col . E. A. Kreger ha s
been nominated to the grade of brigadier general and has been ordered to report
to you to take permanent charge of this office .
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[Extract from The Adjutant General ' s cablegram No . 663, Jan . 20,-1918 . ]

Paragraph 3 . Order made directing Bri o, . Gen . Walter A. Bethel, judge advo-
cate, assume charge branch of office of Judge Advocate General established i n
France by War Department General Orders, No . 7, current series, and to per-
form the duties of Acting Judge Advocate General indicated in said order .

[Extract from Gen. Pershing's cablegram No. 644, Feb . 25, 1918 .]

Paragraph 3. With reference to paragraph 2 . your cablegram 816, desire tha t
Walter A . Bethel (brigadier general) remain judge advocate on my staff. So
much of your cablegram as speaks of Walter A . Bethel's remaining in charge
of branch office not understood. Paragraph 3, your cablegram 663, of 20th, ap-
pears to supersede paragraph 169, Special Orders, No . 15, War Department ,
January 18, just received in mail . Brig. Gen . Walter A . Bethel has not estab-
lished branch office and will not do so pending further instructions . With
reference to paragraph 3 . your cablegram 663, desire to know when officers ma y
be expected to arrive to establish branch office, as cases are being held for hi s
action.

Exrtmrr 78.
WAR DEPARTMENT ,

OFFICE OF THE WAR COUNCIL ,
Washington, February 28, 1918 .

Memorandum for Gen. Crowder :
The following cable extract is furnished for your information :
Cablegram from Gen . Pershing, No. 644, February 24 :
" Paragraph 3. With reference to paragraph 2, your cablegram 816, desire that

Walter A. Bethel (brigadier general) remain judge advocate on my staff . So
much of your cablegram as speaks of Walter A. Bethel's remaining in charge of
branch office not understood . Paragraph 3, your cablegram 663, of 20th, appear s
to supersede paragraph 169, Special Orders . No . 15, War Department, January
18, just received in mail . Brig. Gen. Walter A. Bethel has pot established
branch office and will not do so pending further instructions . With reference
to paragraph 3, your cablegram 663 . desire to know when officers may be ex-
pected to arrive to establish branch office, as cases are being held for his action ."

Cablegram to Gen . Pershing, No. 816, February 20 :
"Paragraph 2 . Recently approved tables of organization provides for on e

additional brigadier general, Judge Advocate General's Department. It is pro -
posed to promote Lieut . Col . E . A. Kreger and detail him in charge of branch
office of Judge Advocate General established by our 666 . In the event you s o
desire, Lieut . Col . Walter A . Bethel, Judge Advocate General's Department, ma y
remain in charge of the said branch office and Kreger be detailed on your staff
in his stead. Cable recommendations . "

Cablegram to Gen . Pershing, No . 663, January 20 :
" Paragraph 3. Order made directing Brig. Gen. Walter A . Bethel, judge ad-

vocate, assume charge branch of office of Judge Advocate General establishe d
in France by War Department General Orders, No. 7, current series, and t o
perform the duties of Acting Judge Advocate General indicated in said order .

W . FESSER,
Major, General Staff, Recorder.

EXHIBIT 79.

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, March 8, 1918.
From : The office of the Judge Advocate General .
To : All judge advocates serving with Expeditionary Forces in Europe .
Subject : Procedure under General Order No . 7, War Denartment, 1918 . Send-

ing of cases to the Acting Judge Advocate General in France .
1 . Lieut. Col. E . A . Kreger, judge advocate . United States Army, has been

designated as Acting Judge Advocate General for the American Expeditionary
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Forces in Europe, under the provisions of General Order No . 7, War Department ,
January 17, 1918 .

Acting under the provisions of this order Col. Kreger will establish an office
in France and will advise all judge advocates with our Expeditionary Forces i n
Europe of the location of such office. Under the said order cases in which th e
sentences imposed require confirmation by the commanding general of the Army
in the field before being executed should be sent tb such commanding office r
for confirmation before being forwarded to the office of the Acting Judge Advo-
cate General for review. Cases which do not require such confirmation should
be forwarded from the headquarters of the reviewing officers direct to th e
office of the Acting Judge Advocate General .

Any additional advice which may be necessary in order to secure the prope r
enforcement and operation of General Order No . 7, War Department, 1918, wil l
be issued by the Acting Judge Advocate General for the American Expeditionary
Forces in Europe direct ,to the judge advocates concerned .

	

(Signed)

	

E . H . CROWDER,
Judge Advocate General ,

EXHIBIT 80.

EXTRACTS FROM CABLEGRAM RECEIVED AT THE WAR DEPARTMENT .

LONDON, March 24, 1918 .
THE ADJUTANT GENERAL, Washington .

*

	

*

	

*

	

*

	

*

	

*

	

*

Paragraph 3. For the Judge Advocate General . With reference to your
letter February 25. Johnson's promotion along with many others in the variou s
staff departments seems quite out of proportion, and the line and staff officer s
here feel that such promotions made at home are unfair to men who are
serving in France . I have tried to impress this upon the War Department ,
but the staff departments at Washington evidently continue to press for pro-
motion and men promoted at home are now relatively very far ahead of men
serving over here. I hope that the plan proposed in paragraph 1, my cable-
gram 680, and approved by the Secretary of War will receive earnest con-
sideration and that it will be adopted. This plan will relieve us all of prob-
able equitable commitments to individuals, so many of whom fail to achiev e
after promotion what was expected of them . I can not too strongly urge the
adoption of the plan proposed and think it should apply to all other staff s
at home as well as to our forces abroad . In the meantime no further promo-
tions ought to be made at home until the proposed system is adopted or re-
jected. May I ask that this matter be discussed with Gen . March.

Subparagraph A. With reference to a branch of the Judge Advocate General' s
office in France to review certain court-martial proceedings after they hav e
been acted upon by the Judge Advocate here, the reason for this is not clear .
It submits to review cases [grand jurors] within the jurisdiction of department
commander in time of peace and is in direct conflict with broad and libera l
character of President's instructions at inauguration of command. Any
authority outside of control of the Commander in Chief will cause delay i n
possibly more cases . Beyond doubt punishment for desertion or misconduc t
must be almost summary if it is to have deterrent effect. This is prac-
ticed in both British and French Armies . Any method that causes delay an d
possible miscarriage of justice would be unfortunate for us and injurious t o
the morale of our allies. The circumstances under which we are serving ar e
in no sense comparable to our Civil War conditions, as here we are fightin g
a strong and virile foreign nation and every possible means must be placed i n
the hands of the supreme commander to enable him to maintain the moral e
and integrity of the Army . Any thoughts in the minds of men that they can
possibly escape punishment for such misconduct would be disastrous. I am
very strongly of the opinion that final authority in these cases should res t
with the supreme commander here .

*
PERSHING.
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EXHIBIT 81 .

CORRECTION TO CABLEGRAM .

GEN . PERSHING TO THE ADJUTANT GENERAL :
* * * * * * *

Paragraph 3. For Judge Advocate General. * * *
Subparagraph . A . Change sentences " * * * review cases grand juror s

* * * in time of peace and is in direct conflict with broad and liberal
* * * President's . etc ." to read : " * * * review cases within the juris-
diction of department commander in time of peace and is in direct conflic t
with broad and liberal character President's, etc. "

* * * * * * *

EXHIBIT 82 .

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF,

Washington, April 15, 1918.
Memorandum for the Chief of Staff :
Subject : The establishment of branch of the office of the Judge Advocate Genera l

in France.
1. Herewith is a memorandum from the Judge Advocate General, dated Apri l

3, 1918, occasioned by a cablegram from Gen . Pershing protesting against th e
establishment of a branch of the office of the Judge Advocate General i n
France. The cablegram reads :

" Paragraph 3, subparagraph A : With reference to a branch of the Judge
Advocate General's Office in France to review certain court-martial proceeding s
after they have been acted upon by the judge advocate here, the reason for thi s
is not clear. It submits to review cases within the jurisdiction of departmen t
commander in time of peace and is in direct conflict with broad and liberal
character of Presdent's instructions at inauguration of command . Any au-
thority outside of control of the commander in chief will cause delay in possibl y
more cases. Beyond doubt punishment for desertion or misconduct must b e
almost summary if it is to have deterrent effect . This is practiced in both
British and French armies . Any method that causes delay and possibly mis-
carriage of justice would be unfortunate for us and injurious to morale o f
the supreme commander to enable him to maintain the morale and integrit y
of the Army. Any thoughts in the -minds of men that they can possibly escap e
punishment for such misconduct would be disastrous . I am very strongly o f
the opinion that final authority in these cases should rest with the supreme
commander here ." (No . 779, March 24, 1918) .

The Judge Advocate General sets out in sequence communications upon th e
subject of the establishment of the branch office in question . He first explain s
General Orders, No. 7, War Department, January 17, 1918, the effect of which i s
to take from department and division commanders the power of final action i n
cases where sentences involve death, dismissal of an officer, or dishonorabl e
discharge of a soldier, and to require records in such cases to be examine d
by the Judge Adoveate General's office, or a branch thereof . In order to
expedite matters in France, a branch office of the Judge Advocate General' s
office has been established in Paris, as directed in General Orders, No . 7.

2. On January 20, 1918, Gen . W. A. Bethel, judge advocate, American Expedi-
tionary Forces, was directed to assume charge of the branch office establishe d
in France. On the same date there was cabled to Gen . Pershing a digest of
paragraph 1 of General Orders, No . 7, and section 2 of the order was quoted
in full . On February 20 Gen. Pershing was cabled in effect, as follows : Tha t
it was proposed to promote Lieut. Col . E. A. Kreger, judge advocate, to brig-
adier general and place him in charge of the branch office of the Judge Advo-
cate General in France, established by General Orders, No . 7. If desired ,
Gen. Bethel could remain in charge of the said branch and Gen . Kreger detaile d
on the staff of the commanding general . Recommendation was requested .

Gen. Pershing replied, under date of February 25, that he desired Gen .
_Bethel to remain on his staff and that so much of the cablegram as spoke o f
Gen. Bethel remaining in charge of the branch office was not understood, an d

MARCH 28, 1918 .
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that the cablegram of January 20 appeared to supersede paragraph 169, Spe-
cial Orders, No . 15, War Department, January 18, 1918, just received in th e
mail ; that Gen . Bethel had not established a branch office and would not do s o
pending further instructions, and in regard to cablegram of January 20 it wa s
desired to know when the officers might be expected who were to establish th e
branch office, as cases were being held for action.

Paragraph 169, Special Orders, No. 15, War Department, 1918, is, in effect, as
follows : That Gen. Bethel would assume charge of the branch of the office of
the Judge Advocate General established in France and would perform the dutie s
of Acting Judge Advocate indicated in General Orders, No . 7 . It is not under-
stood by the War Plans Division how the cable of January 20 could appear to
supersede paragraph 169, Special Orders, No . 15, War Department, 1918.

3. The Judge Advocate General next sets forth the reasons for the issuanc e
of General Orders, No . 7. All that is necessary to say in this connection is that
the Judge Advocate General states that " experience during the present war ha s
led to the conclusion that in a substantial number of cases reviewing authoritie s
have approved and carried into execution sentences based upon proceedings
which are invalid or which so palpably prejudiced the substantial rights of th e
accused that the sentences could not be carried into execution without outragin g
that sense of justice which characterizes the administration of all America n
law, military as well as civil ." He then proceeds to explain how General
Orders, No . 7, was intended to prevent such action . The Judge Advocate Gen-
eral states that inasmuch as Gen . Pershing was fully informed of the establish-
ment of a branch office prior to the time the order went into effect, it is no t
understood why the objection he now raises should have been so long delayed ;
that it is not believed that the general it fully informed as to the purposes an d
the function of the branch office in question, and that when he is, he will not
persist in the objection which is raised ; and the Judge Advocate General recom-
mends the sending of a cablegram to Gen . Pershing worded as follows :

" The order establishing a branch of the office of the Judge Advocate Genera l
in France was promulgated after the most thorough consideration on the par t
of the War Department . The existence of this order has already justified itsel f
in preventing the execution of one illegal death sentence, not coming, however ,
from your command. The operation of the order has not delayed the adminis-
tration of military justice in this country, and the establishment of the branc h
office in France will prevent delay in the administration of military justice i n
cases arising within your forces . It is believed that when its purposes an d
operation are thoroughly understood it will no longer be objectionable to you .
Your suggestion that it may result in miscarriages of justice is not concurred in ,
since it is believed that it will operate to prevent miscarriage of justice by assur-
ing that legality without which no serious sentence should ever be carried int o
execution . "

4. The War Plans Division sees no reason why the cablegram as set forth by
the Judge Advocate General should not be sent, and inasmuch as it is know n
that Gen . Kreger is now in France, the War Plans Division is of the opinion tha t
the cablegram should be added to by stating : " It is desired that conference be
had with Gen. Kreger . "

5. In this connection it may be stated that the War Plans Division is at pres-
ent considering Senate 3692, which is an amendment to section 1199 . Revise d
Statutes . The effect of General Orders, No . 7, will be considered in the memo-
randum submitted upon S . 3692 .

6. Memorandum for The Adjutant General of the Army attached .
D. W . KETCHAM ,

Colonel, General Staff,
Acting Director War Plans Diro%sion, Acting Assistant Chief of Staff.

EXHIBIT 82A .

[Third indorsement.]
WAR DEPARTMENT ,

JUDGE ADVOCATE GENERAL ' S OFFICE,
March 28, 1918 .

To Brig. Gen . E. A . KREGER,
Mudge Advocate, Branch Office Judge Advocate General ,

American Expeditionary Forces.

1 . The foregoing request to have the branch office of the Judge Advocat e
General of the Army placed on the mailing list of The Adjutant General of the
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Army is forwarded inviting attention to the second paragraph hereon, wherein
The Adjutant General states that all War Department publications are supplied
the American Expeditionary Forces through the Commanding General Ex-
peditionary Forces.

(Signed)

	

R . K . SPILLER,
Lieutenant Colonel, Judge Advocate ,

Assistant to the Judge Advocate General .

Memorandum for Gen. Crowder :
The following cable extract is furnished you for your information :
Cablegram to Gen. Pershing No. 1135, April 19, 1918 :
" Paragraph 4. The order which included the establishment of a branch o f

the office of the Judge Advocate General in France was promulgated afte r
the most thorough consideration on the part of the War Department . The ex-
istence of this order has already justified itself in preventing the execution o f
one illegal death sentence not coming, however, from your command . The
operation of the order has not delayed the 'administration of military justic e
in this country, and the establishment of the branch office in France will preven t
delay in the administration of military justice in cases arising within you r
forces. It is believed that when its purposes and operation are thoroughly un-
derstood, it will no longer be objectionable to you. Your suggestion that it ma y
result in miscarriages of justice is not concurred in, since it is believed that i t
will operate to prevent miscarriages of justice by assuring that legality withou t
which no serious sentence should ever be carried into execution . It is desire d
that conference be held with Gen. Kreger .

" MARCH . "

EXHIBIT 83.

WAR DEPARTMENT,
OFFICE OF- THE JUDGE ADVOCATE GENERAL .

Washington, April' 1, 1918 .
Memorandum for Gen. Crowder :

1. Gen . Pershing's cablegram No. 779, March 24, 1918, from London to
The Adjutant General, Washington, is as follows :

" Paragraph 3, subparagraph A : With reference to a branch of the Judge
Advocate General's Office in France to review certain court-martial proceedings
after they have been acted upon by the judge advocate here, the reason for
this is not clear. It submits to review cases within the jurisdiction of depart-
ment commander in time of peace and is in direct conflict with broad and
liberal character of President's instructions at inauguration of command . Any
authority outside of control of the commander in chief will cause delay i n
possibly more cases . Beyond doubt punishment for desertion or misconduct
must be almost summary if it is to have deterrent effect . This is practice d
In both British and French armies. Any method that causes delay and possibl y
miscarriage of justice would be unfortunate for us and injurious to moral e
of our allies. The circumstances under which we are serving are in no sens e
comparable to our Civil War conditions, as here we are fighting a stron g
and virile foreign nation, and every possible means must be placed in th e
bands of the supreme commander to enable him to maintain the morale an d
integrity of the Army. Any thoughts in minds of men that they can possibl y
escape punishment for such misconduct would be disastrous . I am very
strongly of the opinion that final authority in these cases should rest wit h
the supreme commander here."

The first thing to be noticed is that notwithstanding the fact that . Gen .
Pershing was advised of the establishment of this branch office of the office o f
the Judge Advocate General as early as January 20 last, and was in due cours e
advised of Gen . Kreger's promotion and detail in charge of the branch office,
he has voiced - no objection until now. A conclusion so long delayed should
weaken the confidence the department might otherwise have had in Gen .
Pershing's judgment upon the matter . On January 20 the department, in
a cablegram (A . G. O. 666), communicated to Gen. Pershing, paragraph 2 of

WAR DEPARTMENT,
OFFICE OF THE WAR COUNCIL,

Washington, April 19, 1918.
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General Orders, No. 7. That paragraph, which is unmistakably explanatory -
of the purpose of establishing the branch office and the scope of its jurisdiction,
is verbatim as follows :

"II. There is hereby established, in aid of the revisory power conferred o n
the Judge Advocate General of the Army by section 1199, Revised Statutes, a
branch of the office of the Judge Advocate General, at Paris, France, or a t
some other point convenient to the headquarters of the American Expedi-
tionary Forces in France, to be selected by the officer detailed as the head of "
such branch office, after conference with the commanding general of th e
American Expeditionary Forces in France. The officer so detailed shall be
the acting judge advocate general of the American Expeditionary Forces i n
Europe, and shall report and be controlled in the performance of his duties .
by the Judge Advocate General of the Army .

" The records of all general courts-martial in which is imposed a sentence o f
death, dismissal, or dishonorable discharge, and of all military commissions .
originating in the said expeditionary forces, will be forwarded to the said branch
office for review, and it shall be the duty of the said Acting Judge Advocat e
General to examine and review such records, to return to the proper commanding .
officer for correction such as are incomplete, and to report to the proper office r
any defect or irregularity which renders the findings or sentence invalid o r
void, in whole or in part. to the end that any such sentence or any part thereo f
so found to be invalid or void shall not be carried into effect . The said Act-
ing Judge Advocate General will forward all records in which action is com-
plete, together with his review thereof and all proceedings thereon to the Judge
Advocate General of the Army for permanent file .

" By order of the Secretary of War. "
And on the same day paragraph 3 (A . G. O., cablegram 663) was communi-

cated to Gen . Pershing, as follows :
" Paragraph 3. Order made directing Brig . Gen. Walter A. Bethel, judge

advocate, assume charge branch office of Judge Advocate General established
in France by War Department General Orders, No . 7, current series, and to• •
perform the duties of Acting Judge Advocate General indicated in said
order . "

On February 2 paragraph 2 (A. G. O., cablegram No. 816) was communi-
cated to Gen. Pershing, as follows :

" Paragraph 2 . Recently approved tables of organization provides for one
additional brigadier general, Judge Advocate General's Department . It is
proposed to promote Lieut . Col . E . A . Kreger and detail him in charge of branch
office of Judge Advocate General established by our 666 . Inthe event you so.
desire . Lieut . Col . Walter A. Bethel, Judge Advocate General's Department,
may remain in charge of the said branch office and Kreger be detailed on you r
staff in his stead . Cable recommendation ."

In due course the department received paragraph 3 of Gen . Pershing's cable-
grain No . 644, dated February 25, 1918, as follows :

"Paragraph 3 . With reference to paragraph 2, of your cablegram 816 desir e
that Walter A . Bethel (Brigadier General) remain judge advocate on my staff.
So much of your cablegram as speaks of Walter A . Bethel's remaining in charge.
of branch office not understood . Paragraph 3 your cablegram 663 of 20th ap-
pears to supersede paragraph 169, Special Orders, No. 15, War Department, .
January 18, just received in mail . Brig. Gen . Walter A . Bethel has not estab-
lished branch office and will not do so pending further instructions . With
reference to paragraph 3 your cablegram 663 desire to know when officers ma y
be expected to arrive to establish branch office as cases are being held for hi s
action . "

It has to be observed that Gen . Pershing states that he had just received and
had his attention invited to paragraph 169, Special Orders, No . 15, War Depart-
ment, current series, when he sent his cablegram No . 644 of February 25-
That paragraph is as follows :

" Until further orders Brig. Gen . Walter A. Bethel, judge advocate, National
Army, will assume charge of the branch of the Office of the Judge Advocate Gen-
eral established in France by the War Department, General Orders, No . 7, Jan-
uary 17, 1918, and will perform the duties of Acting Judge Advocate Genera l
indicated in the said order. "

The action taken was the result of the most thorough consideration at the Wa r
Department ; it was organic in character and required by law. Even if it were
within the power of administration to do so, the revocation of such orders woul d
constitute a serious reflection upon the administrative capacity of the de-
partment.
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2. But Gen . Pershing's objection is based upon a misconception of the law "
establishing the relation of the Office of the Judge Advocate General to the mil i
tary authorities, of whatever rank, empowered to convene general courts-martial ..
He has ignored section 1199, Revised Statutes, which not only empowers bu t
requires the Judge Advocate General of the Army to revise all proceedings o f
courts-martial. This is a substantial function which is established by law an d
can not be dispensed with by administrative direction . All cases are to be
reviewed and revised in this department . Besides, in the numerous cases con-
templated by the forty-eighth article of war it is there supposed that final actio n
can not be taken by any military authority but that the confirmation of the
President is required . As to sentences of death imposed for rape, murder,
mutiny, desertion, or spying, the President, speaking through the War Depart-
ment, has expressed his will as Commander in Chief that the final authority t o
carry such sentences into execution, imposed by the forty-eighth article of wa r
by a commanding general in the field or a commanding general of a territory ,
department, or division, shall not be exercised until an independent review o f
the proceedings has been made by the Judge Advocate General of the Army i n
the exercise of the revisory power conferred up him by law or by an officer actin g
for him, such as the acting judge advocate general for the expeditionary forces .
It is obviously absurd to exercise a revisory power after the execution of deat h
sentences or other sentences finally separating an officer or member of the Mili-
tary Establishment therefrom.

3. Gen . Pershing says :
" Beyond doubt punishment for desertion or misconduct must be almost sum-

mary if it is to have deterrent effect . "
By misconduct, of course, he means something distinguishable from murder ,

rape, mutiny, desertion, or spying . It must be observed that sentences of death
for such misconduct can not be carried into execution by any commander in the
field . Our law requires in such cases the final confirmation of the President .

4. Gen. Pershing says :
"Any method that causes delay and possible miscarriage of justice would he

unfortunate for us and injurious to the morale of our Allies. "
Beyond argument the law clearly requires final confirmation by the Presiden t

in many cases where Gen. Pershing, mistakenly, thinks he has the authority.
Since all proceedings are required to be revised by this office, it must be paten t
that the location of a branch office in France for the purpose of that revision ,
carrying, as it does, the full authority of this office in such revision, makes no t
for delay but for expedition. Gen. Pershing's reference to possible miscarriag e
of justice is not understood . That review by an authority charged with tha t
duty can result in a miscarriage of justice when justice can not be administered
without such review is beyond apprehension. If Gen. Pershing means that the
review by a representative of this office, whereby substantial and prejudicia l
errors of law are detected and corrected and legal correctness is secured an d
assured, will prevent the carrying into effect of illegal sentences which otherwise
he would be able to carry into effect, then the need of that revision is much em-
phasized . It would indicate that in the administration of military justice more
summariness of execution of a sentence is to be preferred to a reasonable assur-
ance of its legality.

5. Our law contemplates military situations in which crime may be punishe d
on the spot and with death ; but when the offense is once submitted to judicia l
processes established by the law of the land applicable to our forces universally ,
those processes can not be destroyed by considerations of summaries withou t
violating the law and sacrificing the quality of justice . The law requires cor-
rectness to be determined by an independent review by this office or its repre-
sentatives ; its representative has been placed at Gen . Pershing's right hand, not
that the required procedure be delayed, but, on the other hand, expedited .

Neither do I understand the last sentence but one of Gen . Pershing's cable-
gram, reading :

"Any thoughts in the minds of men that they can possibly escape punishmen t
for such misconduct would be disastrous ."

If Gen. Pershing means that men ought not to escape punishment awarded a s
a result of a trial that is found to be fundamentally illegal, his attitude coul d
hardly fail to shock the ordinary sense of justice. On the other hand, it is con-
ceivable that the morale of the command would be improved when assured tha t
they will be punished only according to law and not according to hasty and ill -
advised judgment. Certainty and correctness of punishment are to be desired
rather than mere summariness. The implication that the review of . this office
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must necessarily result in men escaping deserved punishment imposed accordin g
to law is thoroughly unjustified.

S . T. ANGELL .
JAMES J . MAYES .

EXHIBIT 84 .

Memorandum for the Chief of Staff .
Subject : Cablegram to Gep. Pershing.

1. I recommend, therefore, that substantially the following be dispatched t o
the commanding general American Expeditionary Forces :

" You evidently misapprehend your own jurisdiction in relation, in some cases,
as those under the forty-ninth article of war, to that of the President, and in
all cases to the power and duty of the Judge Advocate General of the Army ,
under section 1199, Revised Statutes, to revise court-martial proceedings with a
view to assuring that they are free from prejudicial error . The order estab-
lishing the branch office was thoroughly considered by the department ; you
were advised of it immediately ; and in none of your previous communications
have you expressed any objection. The order, therefore, must be complied with.
Doubtless it will not, when its purposes are thoroughly understood, be objec-
tionable to you. Delay necessitated by the review required by law of the Judg e
Advocate General is reduced to a minimum by the establishment in France o f
the representative of the Judge Advocate General ; such delay is inevitable, can
not be hurtful, and will assure that legality without which no sentence shoul d
be executed."

JUDGE ADVOCATE GENERAL .

EXHIBIT 85 .

[321 .4 Branch Office. J. A . G . O . Apr . 4, 1918.]

APRIL 3, 1918.
Memorandum for the Chief of Staff .
Subject : Cablegram from Gen . Pershing in re establishment of branch of th e

office of the Judge Advocate General in France .
1 . Gen . Pershing's cablegram No. 779, March 24, 1918, from London, to The

Adjutant General, Washington, is in part as follows :
" Paragraph 3, subparagraph A. With reference to a branch of the Judge

Advocate General's Office in France to review certain court-martial proceeding s
after they have been acted upon by the judge advocate here, the reason for thi s
is not clear . It submits to review cases within the jurisdiction of departmen t
commander in time of peace and is in direct conflict with broad and liberal
character of President ' s instruetions at inauguration of command. Any au-
thority outside of control of the Commander in Chief will cause delay in pos-
sibly more cases. Beyond doubt punishment for desertion or misconduct must
be almost summary if it is to have deterrent effect . This is practiced in both
British and French Armies. Any method that causes delay and possibly mis-
carriage of justice would be unfortunate for us and injurious to morale of ou r
Allies . The circumstances under which we are serving are in no sense com-
parable to our Civil War conditions, as here we are fighting a strong and viril e
foreign nation, and every possible means must be placed in the hands of th e
supreme commander to enable him to maintain the morale and integrity of th e
army. Any thoughts in the minds of men that they can possibly escape punish-
ment for such misconduct would be disastrous. I am very strongly of th e
opinion that final authority in these cases should rest with the supreme com-
mander here. "

This cablegram from Gen. Pershing makes it necessary to review and set ou t
in sequence previous communications . on this subject. General Order No . 7,
War Department, current series, was ublished under date of January 17, 1918 .
On January 20, 1918, a cablegram was transmitted by The Adjutant Genera l

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, April 1, 1918.
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to Gen. Pershing containing a digest of section 1 of General Order No . 7 and
section 2 of the said order in full. The cablegram as sent reads as follows :

• " Paragraph 1, General Orders, No . 7, these headquarters, publish court-
martial rules of procedure prescribed by President, effective February 1, a n
outline of which is furnished for your information . Rule 1 . Sentence of death
or dismissal of officer confirmed by commanding general of territorial depart-
ment or division not to be executed until review of record in the office of Judg e
Advocate General or branch thereof, action to be entered in record, and to con-
clude with recital that the execution of sentence will be directed in orders afte r
the record of trial has been reviewed by Judge Advocate General, and that
jurisdiction is retained to take additional or corrective action prior to or at
time of publication of general court-martial order in case . Rule 2. Sentence
of dishonorable discharge not intended to be suspended will not be ordered exe-
cuted before review of record, as in rule 1, and action to conclude with sane

. recital . Rule 3. When record of trial in cases covered by rules 1 and 2 is
reviewed in the office of the Judge Advocate General or branch thereof the re-
viewing authority will be informed as to the legality of his proposed action .
Errors and omissions which admit of correction will be indicated . Proper dis-
position of case suggested . Rule 4 . Delay in execution of sentence by reaso n
of these rules to be credited on any term of confinement or imprisonment im-
posed . Rule 5 . Procedure prescribed in rules 1 and 2 to apply to commandin g
generals in the field when the Secretary of War so decides and orders . Rule
6 . Authorizes the Secretary of War to establish branches of the office of Judge
Advocate General for review of court-martial records .

" II . There is hereby established, in aid of the revisory power conferred on
the Judge Advocate General of the Army by section 1199, Revised Statutes, a
branch of the office of the Judge Advocate General, at Paris, France, or at . some
other point convenient to the headquarters of the American Expeditionary
Forces in France, to be selected by the officer detailed as the head of suc h
branch office, after conference with the commanding general of the America n
Expeditionary Forces in Europe, and shall report to and be controlled in the
performance of his duties by the Judge Advocate General of the Army .

" The records of all general courts-martial in which is imposed a sentence
of death, dismissial, or dishonorable discharge and of all military commission s
originating in the said Expeditionary Forces will be forwarded to the sai d
branch office for review, and it shall be the duty of the said Acting Judge Advo-
cate General to examine and review such records, to return to the proper com-
manding officer for correction such as are incomplete, and to report to th e
proper officer any defect or irregularity which renders the findings or sentenc e
invalid or void, in whole or in part, to the end that such sentence or any par t
thereof so found to be invalid or void shall not be carried into effect . The sai d
Acting Judge Advocate General will forward all records in which action is com-
plete, together with his review thereof and all proceedings thereon to the Judg e
Advocate General of the Army for permanent file .

" By order of the Secretary of War . "
On the same date, January 20, 1918, cablegram 663 was sent to Gen . Pershing,

paragraph 3 of which reads as follows :
" Paragraph 3. Order made directing Brig. Gen . Walter A. Bethel, judge ad-

vocate, assume charge branch office of Judge Advocate General established in
France by War Department, General Orders, No . 7, current series, and to per -
form the duties of Acting Judge Advocate General indicated in said order . "

On February 20, 1918, cablegram No. 816 was sent to Gen. Pershing, para-
graph 2 of which reads as follows :

" Paragraph 2 . Recently approved tables of organization provides for one
additional brigadier general, Judge Advocate General's Department . It i s
proposed to promote Lieut . Col . E . A. Kreger and detail him in charge of branch
office of Judge Advocate General established by our 666 . In the event you
:so desire, Lieut. Col . Walter A . Bethel, Judge Advocate General's Department ,
may remain in charge of said branch office and Kreger be detailed on your staff
in his stead . Cable recommendation . "

The department received in reply paragraph 3 of Gen . Pershing's cablegram
644, dated February 25, 1918, as follows :

" Paragraph 3 . With reference to paragraph 2 of your cablegram 816, desir e
that Walter A. Bethel (brigadier general) remain judge advocate on my staff .
So much of your cablegram as speaks of Walter A . Bethel's remaining in charge
of branch office not understood . Paragraph 3, your cablegram 663 of 20th ,
appears to supersede paragraph 169, Special Orders 15, War Department, Jan-
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uary 18, just received in mail. Brig. Gen . Walter A. Bethel has not established
branch office, and will not do so pending further instructions . With reference
to paragraph 3, your cablegram 663, desire to know when officers may b e
expected to arrive to establish branch office, as cases are being held for his -
action."

It is to be observed that Gen. Pershing states in this cablegram that he had
just received paragraph 169, Special Orders 15, War Department, January 18 ,
by mail, and that paragraph 3 of cablegram No. 663, January 20, appears to,
supersede the said paragraph 169, Special Orders 15, War Department, 1918 .
Paragraph 169 of Special Orders 15, War Department, 1918, is as follows :

" Until further orders Brig . Gen . Walter A. Bethel, judge advocate, National
Army, will assume charge of the branch of the office of the Judge Advocate -
General established in France by the War Department, General Orders, No . 7, .
January 17, 1918, and will perform the duties of Acting Judge Advocate Genera l
indicated in the said order . "

A comparison of paragraph 3 of cablegram No. 663 with paragraph 169 of
Special Orders 15, just cited, shows that it was not intended to supersede the
order but to convey advance information that the order had been issued .

2. The action of the War Department in establishing a branch of the offic e
of the Judge Advocate General in France was taken only after the mos t
thorough consideration . It was organic in character and believed to be neces
sary in the administration of military justice . The revocation of the order
establishing this branch office does not seem to be called for, and it is believe d
that if Gen . Pershing fully understood the purpose and operation of this order
his cablegram cited at the beginning of this memorandum would not have been
sent.

Under section 1199, Revised Statutes, the Judge Advocate General is require d
to revise all proceedings of courts-martial. Acting under this authority, this =
office reviews not only those cases which require the action of the Presiden t
before the sentences imposed may be carried into execution, but also all cases -
in which the action of a lesser reviewing authority is final in and of itself .
Experience during the present war has led to the conclusion that in a sub-
stantial number of cases reviewing authorities have approved and carried int o
execution sentences based upon proceedings which are invalid or which so pal-
pably prejudiced the substantial rights of the accused that the sentences could
not be carried into execution without outraging the sense of justice which char-
acterizes the administration of all American law, military as well as civil . To
prevent action in such cases from becoming final before the records of trial ar e
reviewed in this office, General Order No . 7, current series, was published. Its
purpose is to prevent a sentence of death, dismissal of an officer, or dishonorabl e
discharge of an enlisted man from being finally executed prior to review of th e
record of trial in this office. Action in all such cases under General Order No .
7 has been expedited in this office, and every effort is made to reduce delays i n
the administration of military justice to a minimum. The beneficial effects of
this order are pointedly shown by one case which is now under consideration
in this office . The accused was charged and convicted of murder, was sen-
tenced to death, and the sentence of death would undoubtedly have been
promptly executed by the reviewing authority in question had not Genera l
Order No. 7 been in force and effect . The review in this office has disclose d
the fact that, although the record of trial had been passed by the department
judge advocate, there was no evidence in the record upon which a convictio n
of anything more than manslaughter could be predicated, and for this offens e
the death penalty is not authorized . In one case at least, therefore, Genera l
Order No . 7 has already served to prevent the execution of . an illegal death
sentence.

It goes without saying, I think, that however careful or conscientiou s
a judge advocate serving on the staff of a commanding general may be, h e
can not give a case which has passed through his hands, and which he has
recommended for trial, the same unbiased consideration which is given by
an officer who is wholly independent of such commanding general and wh o
is directly responsible to the Judge Advocate General for the accuracy of
his opinions. What has happened elsewhere may well happen in our Ex-
peditionary Forces in France . Serious errors of the nature indicated above
might well be overlooked by judge advocates serving in the field and resul t
finally in the execution of unjust and illegal sentences if an independen t
review is not to be had prior to such execution . These considerations in-
dicate the necessity for such an independent review in all cases covered by
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General Order No. 7 before final execution of sentences . In order to mini-
mize the delay a branch of the Judge Advocate General's office was locate d
in France, with the same powers of review as exist in this office. There i s
every reason to believe that the operation of this branch office will in n o
way interfere with the administration of military justice, that it will i n
no way weaken the discipline of our forces, and it will not, in any case ,
result in a miscarriage of justice or create in the mind of any soldier th e
belief that it was established in order to enable him to escape punishmen t
for misconduct. On the other hand, there is reason to believe that the office
may result, as it was intended to result, in certain cases, in preventing seriou s
miscarriages of justice .

Inasmuch as Gen . Pershing was fully informed of the establishment of thi s
branch office prior to the time that the order went into effect, it is not under -
stood why the objection which he now voices should have been so long de-
layed ; but, as stated above, it is not believed when he is fully informed as
to the purposes and functions of the branch office in question he will insist
upon the objections he has raised . On the other hand, it is believed that h e
will recognize the necessity for its establishment and the useful purpose which
it was designed to serve. Iii our governmental system it is as necessary
that punishment be legal as that it be swift and summary .. It is, therefore,
recommended that a cablegram he sent to Gen . Pershing in terms as follows :

The order establishing a branch of the office of the Judge Advocate Gen-
eral in France was promulgated after the most thorough consideration o n
the part of the War Department . The existence of this order has already
justified itself in preventing the execution of one illegal death sentence, no t
coming, however, from your command . The operation of the order has not
delayed the administration of military justice in this country and the es-
tablishment of the branch office in France will prevent delay in the ad -
ministration of military justice in cases arising within your forces . It is
believed that when its purposes and operation are thoroughly understoo d
it will no longer be objectionable to you. Your suggestion that it may re-
sult in miscarriages of justice is not concurred in, since it is believed tha t
it will operate to prevent miscarriages of justice by assuring that legalit y
without which no serious sentence should ever be carried into execution .

B. H. CROWDER ,
Judge Advocate General.

EXHIBIT 86:
APRIL 5, 1918 .

Brig. Gen . WALTER A. BETHEL,
American Expeditionary Forces, France .

M DEAR BETHEL : I am going to spend the necessary time out of a very busy
day in an attempt to clear up the situation in respect of the establishment in
France of a branch of the Judge Advocate General's Office, regarding which
matter there seems to have been more or less misapprehension at your head -
quarters. You are, of course, familiar with the cable correspondence which ha s
passed on the subject . For your convenience in reference, how-ever, I inclose a
copy of a memorandum that I have had prepared for the Chief of Staff, i n
which that correspondence is reviewed and set out in sequence .

First, let me say that it is difficult for me to understand why, upon receipt
of the two cablegrams of January 20, 1918, one cabling Gen . Pershing the con-
tents of General Order No. 7 and the other designating you as Acting Judge
Advocate General, the branch office of the Judge Advocate General was not im-
mediately established. I assumed that it was in operation from that time an d
continued of this view until the receipt of Gen . Pershing's cablegram of Feb-
ruary 25, 1918, wherein he says :

" Brig . Gen . Walter A. Bethel has not establishd branch office and will not d o
so pending further instructions . "

This leads me to comment upon the situation which is presented by Gen .
Pershing's cablegram, No . 779, which seems to imply some dissent from . the
action here taken in establishing the branch office. He appears to view it as a
possible obstruction to the administration of military justice and as a mistak e
of judgment.

I wish you would assure Gen . Pershing (whom I would address directly but
- for the reason that I know he has no time to read letters) that every thought
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of this office, and I believe every thought of the War Department, is directed
toward the discovery of ways and means to help him in his enormous task ;
that our idea was to expedite and not delay, and that he will understand bette r
the occasion for this order if he will consider the following :

Prior to the issue of General Order No. 7 it had become apparent that due to
the large increase in commissioned personnel, which included many officer s
with little or no experience in court-martial practice, a large number of pro-
ceedings were coming in which exhibited fatal defects. A congressional in-
vestigation was threatened, and there was talk of the establishment of courts of
appeal. The remedy for the situation was immediate executive action whic h
would make it clearly apparent that an accused did get some kind of revisio n
of his court-martial proceedings other than the revision at field headquarter s
where these prejudicial errors were occurring . At this point permit me to sa y
that very few errors have been discovered in cases coining up from your head-
quarters. It was primarily with reference to errors occuring at field head-
quarters other than in France that this step was taken .

Accordingly we formulated the scheme of General Order No . 7 . The Secretary
of War gave personal consideration to the matter and on three or four occasion s
discussed it exhaustively with this office. He finally approved the order an d
contemplated, as I did, the establishment of the branch office promptly upo n
the receipt of our two cables of January 20 . I may say here that at othe r
headquarters the scheme has worked beautifully . It has silenced all criticism ,
and I believe that no invalid sentences are now beyond the reach of remedia l
action.

Your own intimate knowledge of court-martial procedure makes it quit e
unnecessary for me to enter upon a lengthy discussion of the merits of the ne w
system, which I feel quite sure will not fail to commend itself to you as a
substantial step in the right direction . As stated in my memorandum to the
Chief of Staff, it is believed that had Gen. Pershing fully understood the pur-
pose and operation of General Order No . 7, his cablegram No . 779 of Marc h
24, 1918, would not have been sent. I trust that the cablegram which I have
recommended be sent him in reply, a draft of which is contained in the con-
cluding paragraph of the inclosed memorandum, will serve to convince him o f
the wisdom and propriety of the issue of this order and that the procedure it
contemplates will materially aid rather than obstruct the prompt and efficien t
administration of military justice in the American Expeditionary Forces .

With best wishes, I am ,
Very truly, yours,

	

E . H. CROWDER,
Judge Advocate General .

EXHIBIT 87.

OFFICE OF THE ACTING JUDGE ADVOCATE GENERAL ,
AMERICAN EXPEDITIONARY FORCES IN EUROPE,

G. H. Q., A. E. F., France, April 15, 1918.
Maj . Gen . E. H. CROWDER ,

Judge Advocate General, invited States Army ,
War Department, Washington, D . C.

DEAR GENERAL : As indicated in my report of March 31, made pursuant to
paragraph 827, Army Regulations, I arrived at general headquaters America n
Expeditionary Forces, and reported for duty on March 26 .

Before my departure from Washington an unsigned draft of an order appoint-
ing me Acting Judge Advocate General for the American Expeditionary Force s
in Europe carne into my hands. The arrival of an official copy of such an order
has been expected from day to day, but thus far none has been received . Maj .
Rand and myself were assigned to station here upon our arrival and at once
took up the work of the branch of the Judge Advocate General's Office ; but,
pending the arrival of my orders, Gen . Bethel remains in charge of the offic e
and the duties of the office are being performed in his name .

Gen . Pershing being absent from headquarters at the time of my arrival, I
had a preliminary conference with Gen. Harbord, Chief of Staff, and Gen.
Bethel, with reference to the location of the office . I indicated a desire to be
governed in the matter by Gen . Pershing's wishes. Various considerations,
among which were the existing means of communication by mail and telegrap h
between general headquarters and the headquarters of the various commandin g
officers exercising general court-martial jurisdiction, the desirability of keep-
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ing in close touch with the Judge Advocate of the Expeditionary Forces, and
the fact that the office had been temporarily established at general head -
quarters, led me to the conclusion that it should remain where it is . In that
conclusion Gen . Harbord appeared to concur ; and I felt justified in assuming
that he reflected the views of Gen . Pershing with reference to the matter . In
the course of an interview I had with Gen . Pershing at a later date my im-
pression that to have the office located here would be satisfactory to him wa s
confirmed .

In conformity with your suggestions I indicated to Gen . Pershing the reasons
for the establishment of the office, outlined its functions, endeavored to make
clear that its existence• would in no wise affect the exercise of discretionar y
powers by officers having general court-marital jurisdiction, and expressed a
desire to be really helpful in the administration of military justice throughout
the command .

The establishment of the office appears to have been looked upon in some
quarters here with a certain degree of apprehension—possibly because th e
brief cablegrams on the subject did not serve clearly to disclose the function s
of the office. At any rate it appeared to me that there was an impression that
the establishment of the office was without precedent—represented an innova-
tion, and that its existence might serve to curtail the exercise of the powers
of commanding officers invested with general court-martial jurisdiction . The
apprehension does not, in my opinion, exist now to the extent that, apparently
it did exist three weeks ago, and it shall be my endeavor to bring about the
entire disappearance.

While in England I had a conference with Maj . White, the Judge Advocate
on duty at Gen. Biddle's headquarters in London. Since my arrival here I
have had an opportunity to confer with Col . Hull and Col . Winship, and to dis-
cuss with them personally the relation of this office to the various headquarter s
exercising general court-martial jurisdiction, and, of course, the matter ha s
been fully discussed with Gen . Bethel .

Though I hope soon to receive the order assigning me to duty in charge o f
this office, I am inclined to the opinion that it has been well to have the ad-
ministration of the office controlled, for a short time after its establishment ,
by the Judge Advocate of the Expeditionary Forces, because that woul d
naturally aid in allaying the apprehension that, due no doubt to misunder-
standing, appears at first to have existed as to the purpose in view in establish-
ing the office .

	

Very sincerely, yours,

	

E. A . KREGER .

EXHIBIT 88.

GENERAL HEADQUARTERS AMERICAN EXPEDITIONARY FORCES ,
France, May 1, 1918.

General Orders, No . 66.
*

	

*

	

*

	

*

	

*

	

*

	

*
VI . Brig . Gen. Edward A. Kreger, National Army, now on duty at these

headquarters, having been appointed Acting Judge Advocate General for th e
American Expeditionary Forces in Europe by paragraph 126, Special Order s
No. 53, War Department, current series, and directed to assume charge of the
branch of the office of the Judge Advocate General of the Army, established i n
the city in which these headquarters are located, pursuant to General Orders ,
No. 7, War Department, current series, Brig. Gen. Walter A. Bethel, National
Army, stands relieved from further duty in charge of said branch office .

*

	

*

	

*

	

*

	

*

	

*

	

*
By command of Gen. Pershing :

	

JAMES G. HARBORD ,
Chief of Staff.

Official :
BENJ . ALVORD,

Adjutant General.
Brig. Gen . E. A. Kreger reports under date of May 1, 1918, that he was o n

that date assuming charge of the branch office of the Judge Advocate Genera l
of the Army at General Headquarters, American Expeditionary Forces .
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EXHIBIT 89 .

-Gen . E. H. CROWDER,
War Department ,

Washington, D. C .
DEAR GENERAL : I received your letter of April 5 yesterday, relating to th e

establishment of the branch office here . I expect to lay a number of cases be -
fore Gen . Pershing either this afternoon or to-morrow- and shall take pleasure
in reading to him the paragraphs of your letter relating to the reason for th e
establishment of the branch office .

Now, as to the misunderstanding between the War Department and these
headquarters. First let me say that I am responsible for Gen . Pershing's cable -
gram No . 644 of February 24, 1918, but not No . 779 of March 25 protestin g
against the establishment of the branch office. The misunderstanding came
about in the following way . Way Department cablegram No . 663 (par . 3) as
received here stated that Capt . John B . Richardson, Infantry, had been ordered
to establish the branch office in France . This cable came at the same time a s
the cable announcing the contents of General Order, No . 7 . We accordingl y
awaited Capt. Richardson's arrival and held cases for his action. Not until
about a month later did we learn that' the War Department had ever contem-
plated putting me in charge of the branch office temporarily . The first intima-
tion of that fact was received when a copy of Special Orders No. 15 directin g
me to assume charge of the branch office came to me by mail . On comparin g
Special Orders No . 15 with the cable directing Capt. Richardson to take charge
of the office it was seen that the cable bore date two days later than the orde r
and the only reasonable conclusion under the circumstances was that the Wa r
Department had first determined to place me in charge of the office and ha d
almost immediately thereafter decided that Capt . Richardson should establis h
the office . That is why I said in our 644 that the instructions in the cable ap-
peared to supersede the Special Order No. 15 . When War Department cable No.
816 was received saying it was proposed to place Kreger in charge of the offic e
but that I might remain in charge of the office if Gen . Pershing should so de-
sire, the word " remain " indicated to me that the War Department suppose d
that I had established the office and I felt it necessary to clear up the misun-
derstanding at once and accordingly drew and had sent Gen . Pershing's cable
No. 644 of February 24. I need hardly say that we were more than anxious to
have pending cases disposed of and had the first cable informed us that I wa s
to take charge, the office would have been established promptly on its receipt .
Not until Kreger's arrival was it ever known here that there was a mistake i n
the Richardson cable. When he told me that he had never heard of Richard -
son, I wondered how the Richardson cable came to be sent and found tha t
Richardson's signal number is 17068 while mine is 1768 .

With these facts before you I think it will be clear to you why the branch
office was not immediately established . Without them our action here is, o f
course, inexplicable .

On receipt of the contents of General Orders, No. 7, by cable I submitted a
long memorandum (Feb . 5) paragraphs 2 and 3 of which were as follows :

" 2 . I may say that although the order was a surprise to me, on reading i t
carefully I think its purpose is clear . Section 1199 of the Revised Statutes ,
to which reference is made in the order establishing the branch office, provides :

"' The Judge Advocate General shall receive, revise, and cause to b e
recorded the proceedings of all court-martials, courts of inquiry, and military
commissions, and perform such other duties as have been performed heretofor e
by the Judge Advocate General of the Army.'

" The powers and duties of the Judge Advocate General comprised in th e
above word ` revise' have never been judicially construed, nor had the War
Department, prior to the outbreak of the present war, ever arrived at a posi-
tive determination as to just what the word signifies . I remember that th e
Judge Advocate General expressed doubt as to this point two or three year s
ago. In time of peace the matter had not the importance that it may have now .
No sentences of death or dismissal could be carried into effect without th e
confirmation of the President, and of course in the meantime the record wa s

GENERAL HEADQUARTERS AMERICAN EXPEDITIONARY FORCES ,
JUDGE ADVOCATE ' S OFFICE ,

France, May 5, 1918.
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reviewed by the Judge Advocate General. Sentences of dishonorable discharge
were carried into effect in large number by department commanders befor e
the records were reviewed in the Judge Advocate General's Office, but wher e
serious injustice had been done either as a result of illegal action or otherwise ,
clemency was freely exercised by the President on the Judge Advocate General' s
recommendation .

" It is evident from the cable received that the War Department now con-
strues the word ` revise' as requiring, or at least making proper, an examina-
tion of the record of trial by the Judge Advocate General's Office before a
sentence which permanently affects the status of a military man takes effect
and is beyond recall . The order requires that before the sentence take effect
the Judge Advocate General's Office, or one of its branches, examine the recor d
to see whether or not there is a fatal error in the proceedings . The reviewing
authority indorses his action as usual upon the record, but the same is tentativ e
until the legality of the sentence has been passed upon by the Judge Advocat e
General's Office, whereupon, on notification to the reviewing authority that the
same is legal, the action is published and takes effect.

"I think it is not improbable that this order was brought about by th e
execution of 13 Negro soldiers in Texas recently, almost immediately after thei r
trial . While I have no conclusive information on the point, I infer from what I
saw as to the reports in the bulletins of these cases that the execution took
place before the records had reached Washington . It is not improbable that
there were certain errors in the trials. The statements made in this paragraph ,
however, are only a surmise on my part .

" 3 . With reference to your proposed cable recommending that I be mad e
Acting Judge Advocate General of the American Expeditionary Forces and
that Capt. Richardson be ordered to report to me as assistant, I advise that
the sauce be not sent. I do not regard the order itself as any reflection o n
myself or on these headquarters, but as having been issued merely for th e
purpose of giving what the War Department conceives to be the proper effec t
to section 1199 . Revised Statutes. The War Department evidently takes th e
view that the revision should be made by the Judge Advocate General ' s Office,
and the judge advocate's office of these headquarters is not, and can not
in my opinion he made, a part of the Judge Advocate General's Office .

" Very sincerely,
" W . A. BETHEL. "

EXHIBIT 90 .

MAY 14, 1918 .
From : The Office of the Judge Advocate General .
To : Brig. Gen . Edward A. Kreger .
Subject : Report dated March 31, 1918 .

1. In the second paragraph of your report of March 31, 1918, you state that
no order has been received appointing you Acting Judge Advocate General fo r
the American Expeditionary Forces in France . Special Order, No. 31, dated
March 5, 1918, paragraph 146, is as follows :

" Lieut . Col . Edward A . Kreger, judge advocate, is appointed Acting Judge
Advocate General for the American Expeditionary Forces in Europe, and wil l
assume charge of the branch of the office of the Judge Advocate General of
the Army established in France by General Orders, No. 7, January 7, 1918,
War Department, relieving Brig . Gen. Walter A. Bethel, National Army, of
the temporary charge of said branch . "

This special order was mailed to you through the commanding general Amer-
ican Expeditionary Forces on March 12, 1918 . The same information wa s
cabled to Gen . Pershing earlier in March . It is expected that before this com-
munication reaches you the entire matter will have been satisfactorily ad-
justed .

By direction of the Judge Advocate General :
H. M . MORROW ,

Lieutenant Colonel, Judge Advocate, Executive Officer.

132265—19—rr 7—18
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General Orders, No . 84.
EXHIBIT 91 .

WAR DEPARTMENT ,
Washington, September 11, 1918 .

I . By direction of the President the commanding officer Camp Joseph K .Johnston, Jacksonville, Fla ., is empowered, under the eighth article of war to-appoint general courts-martial whenever necessary . [250.4, A . G. O. ]
II . Paragraph 5, section IV, General Orders, No . 149, War Department, 1917„

is amended so as to prescribe that enlisted men assigned to supply trains wil l
wear the Motor Transport Corps hat cord . [320.2, A . G. O. ]

III . Section IV, General Orders, No. 64, War Department, 1918, is rescinded
and the following substituted therefor :

1. Hereafter quartermasters of all forts, posts, camps, and other military
stations within the continental limits of the United States under the jurisdic-
tion of department and Coast Artillery district commanders will forward requi-
sitions for needed supplies through their 'commanding officers direct to such
general supply depots as are designated by the Quartermaster General fro m
time to time. A copy of requisition will, at the same time, be sent to the de-
partment or Coast Artillery district quartermaster by all forts, camps, posts, .
and military stations under jurisdiction of the department or Coast Artiller y
district commander .

2. The depot quartermaster of a general supply depot to which a fort, post ,
camp, or other military station is assigned for supplies is responsible for th e
proper supply of the station, and is authorized to transfer surplus stocks, t o
prevent accumulation of shortages, from one station to another, after assurin g
himself that the future needs of the troops at station from which supplies ar e
transferred and those of incoming troops are provided for. He is also author-
ized to correspond with and call upon quartermasters direct for reports as to
status of supplies at their stations .

3. For all forts, posts, camps, or other military stations under the jurisdictio n
of the department and Coast Artillery district commanders, the depot quarter -
master will promptly report to the department or Coast Artillery district
quartermaster, in the district in which the requiring troops are stationed, for
the information of the department or Coast Artillery district commanders, th e
action taken by him on the requisitions of such forts, posts, camps, or othe r
military stations. The depot quartermaster will also keep the department an d
Coast Artillery district quartermasters advised of the surplus supplies trans-
ferred from one post, camp, or other place to another, as far as such transfe r
affects the department or Coast Artillery district concerned .

4. Instructions in conflict with the foregoing provisions are revoked . [300.42,
A . G. O . ]

IV. The last subparagraph of section II, General Orders, No . 7, War Depart-
ment, 1918, is amended to read as follows :

The records of all general courts-martial and of all military commission s
originating in the said Expeditionary Forces will be forwarded to the sai d
branch office for review, and it shall be the duty of the said Acting Judge Ad-
vocate General to examine and review such records, to return to the proper
commanding officer for correction such as are incomplete, and to report to the
proper officer any defect or irregularity which renders the finding or sentence
illegal or void in whole or in part . The execution of all sentences involvin g
death, dismissal, or dishonorable discharge shall be stayed pending such review .
Any sentence, or any part thereof, so found to be illegal, defective, or void, i n
whole or in part, shall be disapproved, modified, or set aside, in accordance
with the recommendation of the Acting Judge Advocate General . The said
Acting Judge Advocate General will forward all records in which action is com-
plete, together with his review thereof and all proceedings thereon, to the Judg e
Advocate General of the Army for permanent file. [250.47, A. G. O. ]

BY ORDER OF THE SECRETARY OF WAR :
PEYTON C . MARCH,

General, Chief of Staf-
Official :

P . C. HARRIS ,
Acting The Adjutant General.
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EXHIBIT 92 .

[Office of the Acting Judge Advocate General for the American Expeditionary Force sin Europe . ]

GENERAL HEADQUARTERS AMERICAN EXPEDITIONARY FORCES ,
France, July 5, 1918.

From : The Office of the Acting Judge Advocate General .
To : The Judge Advocate General of the Army, War Department, Washington ,

D. C .
Subject : United States v . Delbert L. Moss, private, Thirty-second Aero Service

Squadron, Signal Corps. (A. J . A . G . O ., 201-92 . )
1 . The record of trial in case mentioned above is going forward to your offic e

under separate cover . The papers listed below accompany the record :
Statement of service ; review by judge advocate of trial jurisdiction ; review

by this office, in duplicate ; letter of advice from this office, in duplicate ; supple-
mentary review by judge advocate of trial jurisdiction ; copy of memorandu m
by reviewing authority ; and general court-martial order, five copies.

2 . Pvt. Moss was tried on April 17, 1918, by a general court-martial convened
by order of the commanding general, Service of the Rear . now Services of
Supply, American Expeditionary Forces, upon three charges, under each of
which two specifications were laid . The second charge and the specification s
thereunder read as follows, viz :

" Charge II : Violation of the ninety-fourth article of war .
" Specification 1 : In that Pvt . Delbert L. Moss (21196), Thirty-second Aero

Service Squadron, did, at Third Aviation Instruction Center, on or about the 1st
day of March, 1918, feloniously take, steal, and carry away one pair of russe t
shoes, value about $4.95, property of the United States, furnished and intende d
for the military service thereof .

" Specification 2 : In that Pvt. Delbert L . Moss (21196), Thirty-second Aero
Service Squadron, did, at Third Aviation Instruction Center, on or about the 1st
day of March, 1918, wrongfully and knowingly sell to Pvt. Ray Van Arsdale ,
Twenty-sixth Aero Squadron, Signal Corps, one pair of russet shoes, value about
$4 .95, property of the United States, furnished and intended for the militar y
service thereof. "

The court found Moss guilty of one specification under Charge I, of one unde r
Charge III, of both of the specifications under Charge II, and of each of th e
three charges, and adjudged a sentence legally justifiable without reference t o
the second charge and the specifications thereunder . The reviewing authority,
on April 28, 1918, approved the sentence and designated a military prison cam p
as the place of confinement, but held in abeyance the order directing execution
of the sentence, pending review of the record in this office pursuant to the re-
quirements of General Order 7, War Department, 1918 .

3 . On May 11, 1918, the record was returned to the reviewing authority by
this office, together with a copy of the review by this office and a letter of
transmittal, carrying the following recommendations :

"(a) That the findings of guilty as to the charge and specifications relating t o
larcency and wrongful sale of Government property (Charge II and the speci-
fications thereunder) be disapproved ; and

"(b) That the reviewing authority consider whether or not . in view of the
illegality of the findings respecting Charge II and the specifications thereunder ,
the entire sentence adjudged by the court should be approved and carried int o
execution . "

Subsequently the record was returned to this office with a general court -
martial order showing approval of the sentence and directing executio n
thereof, but containing no reference to the approval or disapproval of an y
particular findings . A memorandum, dated May 28, 1918, prepared by the judge
advocate of the Services of Supply, in which he disagrees with the review an d
recommendations of this office and a copy of a memorandum bearing the initial s
of the reviewing authority, and reading, "Adhere to the original action an d
direct the execution of the sentence," also accompanied the record .

4. With reference to the conclusions stated in the review by this office (se e
pars. 7, 8, and 9), let me say that though ready to admit the force of the argu-
ment in the counter memorandum of May 28, I am not convinced that this office
made a mistake . I am unwilling to hold that any presumption of fact arisin g
from another presumption that Army Regulations are obeyed to the letter ca n
take the place of evidence to support an essential element of an offense charged
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as a violation of the ninety-fourth article of war . I attached no great im-
portance to the use by the witness Griel of the expression " my shoes," as h e
might have so referred to the property in question, even if it had been issued t o
him by the Government . It was not upon affirmative evidence of property i n
Griel, but upon the absence of evidence of property in the United States tha t
my conclusion was based . The inspection of the shoes by the court, even if i t
showed that they were of the make and character issued to enlisted men, coul d
not have supplied this deficiency, for such shoes can be and no doubt have been
bought by soldiers from manufacturers and dealers, and the change of shoes i n
the United States referred to by Griel may well have been such a purchase .

If my advice in this case was erroneous, I shall be glad to be so informed by
,your office in order that I may not repeat the error in other cases .

5. My immediate concern, however, is not with the question of the soundnes s
of the advice given by this office, but with the question of what effect shoul d
have been given to such advice by the reviewing authority, and with the portio n
of the counter memorandum of May 28, which deals with that point . In con-
struing General Order No. 7, War Department, 1918, the writer of the memo-
randum states that :

" If the commanding general concurs in the conclusion here reached, he shoul d
approve the findings and sentence in spite of The recommendation to the con-
trary of the Acting Judge•Advocate General. That recommendation is not con-
trolling but merely advisory. "

And again :
" The reviewing authority is required to wait until he shall receive tha t

advice before finally deciding on his action, but there is nowhere any indication
that he is to regard that advice as final . "

It has been my belief that the purpose in view in the creation, by Genera l
Order 7, of this branch of your office was to prevent final approval of illega l
findings and the execution of illegal sentences in the classes of cases described
in that order ; and I am unable to see how that purpose is to be fully accom-
plished if reviewing authorities are to be free to disregard the advice of thi s
office with respect to the legality of findings and sentences . It may be that th e
writer of the memorandum of May 28 is right and that the purpose of General
Order 7 will be regarded as having been sufficiently attained by delaying th e
execution of sentences until the records shall have been reconsidered by the
reviewing authority in the light of views expressed by this office . As to this I
do not urge my opinion, but submit the question to your office for decision .

6. Your instructions in the premises are requested for my guidance ; and, i f
the opinions of this office with respect to the legality of findings and sentences
are to be regarded by reviewing authorities as controlling, it is recommende d
that they, as well as this office, be advised to that effect .

(Signed)

	

E . A. KREGER ,
Acting Judge Advocate General.

EXHIBIT 93 .

[Office of the Acting Judge Advocate General for the American Expeditionary Forces
in Europe.]

GENERAL HEADQUARTERS ,
American Expeditionary Forces, France, July 11, 1918 .

From : The Office of the Acting Judge Advocate General .
To : The Judge Advocate General of the Army, War Department, Washing-

ton, D. C .
Subject : United States v . Noel F . Peters, private, Four hundred and sixty-sixth

Aero Squadron, Signal Corps. (A. J . A. G . O ., 201-116 . )
1. The record of trial in ease mentioned above is going forward to your office ,

under separate cover . The papers listed below accompany the record :
Statement of service, review by judge advocate of trial jurisdiction ; revie w

by this office, in duplicate ; letter of advice from this office, in duplicate ; sup-
plementary review by judge advocate of trial jurisdiction ; and general court-
martial order, five copies.

2. Pvt . Peters was tried on May 20, 1918, by a general court-martial convene d
by order of the commanding general of the Services of Supply, American Ex-
peditionary Forces, upon the following charge and specification :

" Charge : Violation of the fifty-eighth article of war.
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" Specification : In that Pvt . Noel F . Peters, 25891, Four hundred and sixty-
sixth Aero Squadron, Signal Corps, did, at Third Aviation Instruction Center ,
American Expeditionary Forces, on or about the 24th day of February, 1918 ,
desert the service of the United States, and did remain absent in desertion until
he was apprehended at Toulouse, France, on or about the 10th day of March,
1918. "

He pleaded not guilty . The court found him guilty as charged and sentence d
him to be dishonorably discharged, to forfeit all pay and allowance due or t o
become due, and to be confined at hard labor, at such place as the reviewing
authority may direct, for 10 years . On May 31, 1918, the reviewing authorit y
approved the sentence and designated a penitentiary as the place of confine-
ment, but held in abeyance the order directing the execution of the sentence ,
pending review of the record in this office pursuant to the requirements of Gen-
eral Order 7, War Department, 1918 .

3. On June 20, 1918, the record was returned to the reviewing authority ,
with a copy of a review by . this office. The letter of transmittal contained the
following statement and recommendation :

" This office is of the opinion that the record is not legally sufficient to sup -
port a conviction of desertion, but that it is legally sufficient to support a con-
viction of absence without leave, in violation of the sixty-first article of war .
The record is accordingly returned with the recommendation that the supple-
mentary action suggested by the review be taken . "

On July 8, 1918, the record was returned to this office, together with a gen-
eral court-martial order evidencing approval of the sentence and ordering it s
execution, but making no special reference to the finding of guilty of desertion .
A memorandum, dated July 1, 1918, by the judge advocate of the Services o f
Supply, in which he disagrees with the office review, and upon which is in-
dorsed a note by the reviewing authority, reading, in part, as follows :

" I am satisfied that the original action was sound . Let it stand . "
accompanies the record .

4. The counter memorandum of July 1 has not convinced me that the con-
clusion arrived at in the review by this office (see pars . 6, 7, and 8) i s
unsound . That memorandum discusses at length the probable guilt of th e
accused. This is beside the point. The conclusion stated in the office review
is not based upon the ground that the accused is innocent, but upon the groun d
that he had not had a fair trial because of the admission of a great mass of
incompetent and highly prejudicial testimony . It was pointed out that a
sharp issue of fact as to the intention of the accused man was involved, an d
that the case was not one in which, if the illegal evidence had been excluded,
the court would nevertheless have been compelled to a finding of guilty .

In the counter memorandum it is said that " the accused by the continued
dilatory discharge of his duties convinced his superior officers that he was dis-
contented with the service." This is not convincing. Expressions of dissatis-
faction with the services are, to be sure, competent evidence of an intention t o
depart from it (M . C . M., p. 134) ; but if such dissatisfaction can be shown b y
the soldier's misconduct, the door is opened wide to proving as many othe r
acts of misconduct as the prosecution can gather in proof of the offense charged ,
which is, of course, contrary to well recognized legal principles .

The writer of the counter memorandum appears to regard the office revie w
as inconsistent in that it condemns a conviction for desertion and yet approve s
a conviction for absence without leave (see his par . 11) . The reason for
the distinction is plain. The accused raised no issue as to his absence
without leave. On the contrary, he admitted it (see his testimony in th e
record, pp . 32-34) . He said that he went absent from his company on th e
evening of February 23, at 7 .30 ; that he did not go to Paris, because he feared
the military police would arrest him ; that he expected to remain away four
or five days and that upon his return he would be punished and transferred .
His admission that he .feared arrest and expected some punishment is tanta-
mount to saying that he had no permission to be absent and is a clear corrobora-
tion of the other testimony in the case (see office review, par . 5) that he was
absent without leave. The issue of an intention permanently to remain awa y
was, however, sharply contested ; and it was for that reason, among others,
that the review of this office held that the illegal testimony had prejudice d
the substantial rights of the accused .

The point made in the office review that the admission of certain testimon y
relating to a previous trial and conviction of the accused, introduced in th e
course of the presentation of the prosecution's case and therefore, before the
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court had arrived at a finding, was illegal and prejudicial to the accused, is
dismissed by the writer of the counter memorandum of July 1 with no com-
ment, except an indication of his failure to understand it .

In the countermemorandum there is mention of a marginal annotation made
at page 25 of the record . That annotation is no part of the office review, bu t
was made by Maj . Rand as an aid to his memory in dictating the office review .
The incident referred to in the marked portion of the testimony is discussed i n
paragraph 7 of the office review, near the bottom of page 5, where the point i s
made that the declarations of the accused in December were made with refer-
ence to a particular disappointment, and were for that reason remote not onl y
in point of time but in point of relevancy to the offense for which he was bein g
tried .

If my advice in this case was erroneous, I shall be glad to be so advised, t o
the end that I may not repeat the error in other cases .

5. My immediate concern, however, is not with the question of the soundnes s
of the advice given by this office, but with the question of what effect shoul d
have been given to such advice by the reviewing authority . That question is
not discussed by the judge advocate of the trial jurisdiction in his counter -
memorandum pertaining to this case, but was discussed by him in his memo-
randum relating to the case of Pvt . Iielbert D. Moss . (A . J . A . G. O., 201-92 . )
The following extract from a letter addressed to you with reference to th e
Moss case is quoted as especially pertinent in connection with this case, viz :

" It has been my belief that the purpose in view in the creation, by Genera l
Order 7, of this branch of your office was to prevent final approval of illega l
findings and the execution of illegal sentences in the classes of cases described
in that order ; and I am unable to see how that purpose is to be fully accom-
plished if reviewing authorities are to be free to disregard the advice of thi s
office with respect to the legality of findings and sentences . It may be * * *
that the purpose of General Order 7 will be regarded as having been suffi-
ciently attained by delaying the execution of sentences until the records shal l
have been reconsidered by the reviewing authority in the light of my views
expressed by this office . As to this I do not urge my opinion, but submit th e
question to your office for decision ."

6. Your instructions in the premises are requested for the guidance of thi s
office ; and if the opinions of this office with respect to the legality of finding s
and sentences are to be regarded by reviewing authorities as controlling, it i s
recommended that they as well as this office be advised to that effect .

7. Being still of the opinion that the record in this ease is legally insufficien t
to support the findings and sentence, and that the advice of this branch of the
Office of the Judge Advocate General with reference to the legality of a findin g
or sentence reviewed here should be given the same effect as if the advice ha d
been given by the Office of the Judge Advocate General of the Army, I recom-
mend that the sentence be declared null and void and that Peters be restored t o
duty.

E . A. KREGER,
Acting Judge Advocate General .

EXHIBIT 94 .

[Office of the Acting Judge Advocate General for the American Expeditionary Force s
in Europe. ]

GENERAL HEADQUARTERS, AMERICAN EXPEDITIONARY FORCES ,
France, July 14, 1918 .

Maj . Gen . E . H. CROWDER,
Judge Advocate General, United States Army ,

War Department, Washington, D. C.
DEAR GENERAL : To your cablegram reading " Cable total number of officers

and enlisted men Judge Advocate General's Department needed in your offic e
until January next " I have replied :

" Reference paragraph 8, your cablegram 1644. Entire personnel now author-
ized, seven officers and eight enlisted men, will be needed in this branch b y
January if jurisdiction remains unchanged. I recommend that branch be
required to review all general court cases arising in American Expeditionar y
Forces . If this recommendation be approved, additional force of three officers
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and four enlisted men will be needed by January . Recommend promotion Maj .
William Rand to lieutenant colonel . Letter follows . "

The terms of General Order 7, War Department, 1918, are not altogether
clear with respect to cases in which the execution of sentence of dishonorabl e
discharge is suspended. Paragraph 2 of section 1 requires that the execution
of sentences in cases involving dishonorable discharge be deferred pending
review in the office of the Judge Advocate General, or a branch thereof, onl y
when the reviewing authority does not intend to suspend the execution of th e
dishonorable discharge until the soldier's release from confinement . The second
paragraph of Section II requires that the records of all general court-martial
eases in which is imposed a sentence of death, dismissal, or dishonorable dis-
charge, and of all military commissions originating in the Expeditionary Force s
be forwarded to this branch for review, and apparently does not limit the juris-
diction of the branch to cases in which the dishonorable discharge is to b e
executed at once, except as such limitation is to be inferred from the claus e
" to the end that any such sentence or any part thereof found to be invalid or
void shall not be carried into effect," which, in connection with Section I of the
order, seems to indicate that when it is'not the intention of the reviewing au-
thority to carry the dishonorable discharge into effect at once the record nee d
not be sent to this branch for review . In practice the order was so construed
before my arrival here and has continued to be so construed, as cases involvin g
suspended sentences of dishonorable discharge have not been sent here . I have
discussed the matter with Gen . Bethel . He holds the view that General Order
7 neither requires nor authorizes records involving suspended sentences of
dishonorable discharge to be sent to this branch. However, we are agreed tha t
such records should be reviewed here. It may well happen that within a com-
paratively short time after trial the conduct of a soldier inwhose case a sen-
tence of dishonorable discharge has been suspended will lead the reviewin g
authority to direct the execution of the dishonorable discharge. If the neces-
sary examination were made here an opinion indicating that the record in an y
case of that kind is legally insufficient to support the sentence may reach th e
reviewing authority in time to prevent the issue of a dishonorable discharge -
certificate, thus avoiding a complication that may arise if the record must go t o
Washington for examination. I should be very glad to have the doubt resolved
in favor of the more extensive jurisdiction, either by authoritative interpretation
of General Order 7 by your office or by a new general order .

Before I left Washington I understood that you expected, after this branch
had been established for some little time, to consider the advisability of requir-
ing it to review the records of all cases tried by general courts-martial in th e
American Expeditionary Forces . I have considered the matter and have dis-
cussed it with Gen. Bethel. We are agreed that it would be advisable to have
all such records examined here : First, in order that illegal sentences may
either not be carried into effect at all or their execution arrested at the earlies t
possible moment ; and, second, because the examination of a portion only of th e
eases arising in the command does not give the branch the general view of the
administration of military justice that would put it in a position most effec-
tively to aid in carrying into effect the views and polices of your office and o f
the War Department . It is accordingly recommended that in the near futur e
orders be issued requiring this branch to review, before transmission to your
office, the records of all cases tried here by general courts-martial . This recom-
mendation is not to be understood as suggesting that the execution of sentence s
be held in abeyance pending review by this branch in any eases other than those
in which General Order 7 now requires such action.

The number of cases in which the execution of sentences of dishonorable dis-
charge has been suspended has been comparatively small thus far . However, I
am led to believe that the proportion of such suspensions will increase . I think
that the personnel authorized on April 3—7 officers and 8 enlisted men —
will be ample to meet requirements until January next under General Order 7
as now construed, and also sufficient to meet requirements if in addition to the
classes of cases now coming here for review those in which dishonorable dis-
charges are suspended are also sent here. At the time Lieut . Col . Wallac e
arrived I was about to request you to send over another officer . The presen t
indications are that the three officers now regularly assigned to duty in the

- branch can handle the work for some weeks to come. In the course of two or
three weeks more I expect to be in a better position than at present to sugges t
to you the time at which it will be advisable to have additional officers arriv e
here for duty in the branch.



984

	

ESTABLISHMENT OF MILITARY JUSTICE.

An order requiring the examination here of all general court-martial case s
arising in this command would increase very considerably the amount of wor k
to be done by the branch . Less than one-half of the cases arising in the com-
mand are now coming here for review. However, it is believed that a consider -
able portion of the cases which involve neither death, dismissal, nor dishonor -
able discharge are of such a nature as not to require the preparation of a
formal written review and that therefore the proposed enlargement of th e
duties of the branch would not, in the course of the next five or six months ,
call for an additional force in excess of three officers and four enlisted men. It
is upon that theory that my cabled reply to your cable was based . If the sug-
gested enlargement of the duties is ordered, one officer should be sent over fo r
duty in the branch very soon after the change shall become effective . Applica-
tions can be made for others as the need for their services arises .

If you approve of my recommendation that additional personnel be author-
ized, to be applied for as needed, it is recommended that the distribution of
the increase to grades be as follows : One colonel, one lieutenant colonel, on e
major, one regimental sergeant major, one battalion sergeant major, and two
sergeants or corporals. With few exceptions the officers exercising origina l
general court-martial jurisdictions over here are major generals . No doub t
in the near future such jurisdiction will be exercised also by lieutenant generals .
Chiefs of staff, who are often consulted by commanders with reference to th e
administration of military justice, even though the judge advocate possesse s
the full confidence of his commander, are of the grade of colonel or above. In
order that the opinions expressed in reviews may have the benefit of the added
weight that is usually given the opinion of an officer of rank, it is believed tha t
the authorized personnel of this branch, if it is to review all general court -
martial cases arising in the command, should include the number of colonel s
and lieutenant colonels contemplated in my recommendation .

If the jurisdiction of the office is broadened and an additional officer i s
ordered over here almost at once, any one of the following-named officers
would be entirely satisfactory to me : Col . H. A. White, Col . J. J. Mayes, Lieut .
Col . H. M. Morrow, Lieut . Col. Charles B. Warren, Lieut . Col . E. ' G . Davis ,
Lieut. Col. Guy D . Goff, Lieut. Col. William O. Gilbert, Lieut . Col . Neal Power ,
Maj . Grant T. Trent . I have named these officers because I have worked in
cooperation with all of them, and because before I left Washington I under -
stood from each that he desired an early opportunity to serve in France. At
the suggestion of Maj . Rand the name of Maj . E. M. Morgan is added to the
list. The filing of this list is, of course, not to be understood as suggestin g
the exclusion of others from consideration . It is understood that the require-
ments of the service may make it advisable for you to send some other officer .

Maj . William Rand has done excellent work here. He served here as the
sole assistant from the time I took charge of the branch until the arrival o f
Lieut. Col . Wallace . As the grade of lieutenant colonel is now represented in
the branch, I think he, as the oldest assistant, should be promoted to that grade .

Attention is invited to my letters of July 5 and 11 with reference to the
question presented in cases of Pvts . Delbert L . Moss and Noel F. Peters. The
records in those cases, and also the letters mentioned in 'the preceding sentence,
were forwarded to you by ordinary mail . A copy of each of the letters, ac-
companied by copies of inclosures except the records, will go forward under
the same cover with this letter, which will be sent by the next courier leavin g
here for the United States and may therefore reach your office before the

'original letters and the records sent by ordinary mail arrive.
Very sincerely,

E. A. KsEGEB.

Jung 21, 1918.
The Office of the Judge Advocate General.

	

-
The Acting Judge Advocate General, American Expeditionary Forces in Europe .
Modi .cation of General Order No. 7, War Department, January 17, 1918, an d

disposition of papers relating to completed trials by general courts-martial.
1 Section 2 of General Order No. 7 of the War Department, January 17,

1918, provides that :
" The records of all general courts-martial in which is imposed a sentence

of Beath, dismissal, or dishonorable discharge, and of all . military commissions

EXHIBIT 95.
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originating in the said expeditionary force, will be forwarded to the sai d
branch office for review. * * * "

The order makes no provision for review by your office in any other cases
than those described . It follows that records of trials, in which there i s
imposed confinement or forfeiture or other punishment without dishonorabl e
discharge or dismissal, are not reviewed by any officer other than the judg e
advocate for the court-martial jurisdiction prior to their receipt in thi s
office. The result will be in a case involving, for instance, confinement at har d
labor for six months that the punishment will be executed before the cas e
is reviewed by the Judge Advocate General's Office. Of course, in that even t
the legality of the sentence becomes, so far as the accused is concerned, o f
little more than academic interest .

2. This office desires an expression from you upon the advisability of s o
amending section 2 of the General Order referred to as to require all case s
tried by general court-martial in American Expeditionary Forces to be sent t o
your office for review and subsequent transmission to this office for file .

3. The filing of original charges and accompanying papers relating to com-
pleted trials by general court-martial in the offices of judge advocates o f
general court-martial jurisdiction creates a burdensome mass of records to b e
preserved and transported by those offices. Your view is desired upon the
advisability of requiring these charges and accompanying papers to be for -
warded with the proceedings of the trial for file either in your office or in this
office.

ENOCH H. CROWDER,
Judge Advocate General, United States Army.

EXHIBIT 96 .
JUDGE ADVOCATE ' S OFFICE ,

France, July 17, 1918 .
Memorandum : For the Adjutant General.
Subject : Increase of jurisdiction of the European branch office of the Judg e

Advocate General's office.
1 . You have referred to me for remark the following recommendation con-

tained in a cable prepared by Gen. Kreger for transmission to the War
Department :

" I recommend that branch be required to review all general court cases
arising in Amex forces . "

2 . Under War Department orders issued in January the Judge Advocate
General's Office, or one of its branches, reviews the records of general cour t
trials in the following cases before the sentence takes effect :

(1) Death sentence.
(2) Dismissal of officers .
(3) Dishonorable discharge when not suspended .
Other sentences take effect immediately upon the approval of the reviewin g

authority. The European branch reviews, for the Judge Advocate General' s
office, the records in cases of the three sentences named above, but all othe r
records, sentences involving forfeitures, ordinary confinement, and dishon-
orable discharge where suspended go to the Judge Advocate General's offic e
in Washington for review, resulting, of course, in much delay . If such a
sentence is held to be invalid, the action setting it aside for invalidity ca n
only take effect after considerable part of it has been served . Or, if it is
desirable to reconvene the court for correction of the error, it is generall y
impracticable to do so after so long a period . It would, therefore, in my
opinion, be much better administration for the European branch to make
review of all court-martial cases here in Europe rather than a part . The
only objection I see is that it would add probably two or three officers to
the office force of the European branch, and also two , or three soldiers.
I have heard of but two records being found defective in the Judge Advocat e
General's office, one from the Service of Supply and the other from the Forty -
first Division, but there may have been others, since in these matters the Judg e
Advocate General may correspond with the division commanders direct .

3 . I see no reason for taking any exceptions to Gen . Kreger's recommendation .
-

	

W. A. BETHEL,
Brigadier General, National Army, Judge Advocate.

r
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EXHIBIT 97.

[First indorsement.]

ACTING JUDGE ADVOCATE GENERAL' S OFFICE ,
GENERAL HEADQUARTERS AMERICAN EXPEDITIONARY FORCES ,

France, July 31, 1918 .
To the JUDGE ADVOCATE GENERAL OF THE ARMY,

War Department, Washington, D . C. :
1. In connection with the first question raised in the foregoing communica-

tion, attention is invited to the following extract from a cablegram filed fo r
transmission on July 14, 1918, viz :

" For the Judge Advocate General . Reference paragraph 8 your cablegra m
1644 * * * I recommend that branch be required to review all genera l
court-martial cases arising in Amex forces . * * * "

And the following extract from a letter addressed to you, under date o f
July 14, 1918, viz :

" Before I left Washington I understood that you expected, after this branc h
had been established for some little time, to consider the advisability of re-
quiring it to review the records of all cases tried by general courts-martial in
the American Expeditionary Forces. I have considered the matter and have
discussed it with Gen . Bethel . We are agreed that it would be advisable t o
have all such records examined here : First . in order that illegal sentences ma y
either not be carried into effect at all or their execution arrested at the earlies t
possible moment ; and, second, because the examination of a portion only of the
cases arising in the command does not give the branch the general view of th e
administration of military justice that would put it in a position most effectivel y
to aid in carrying into effect the views and policies bf your office and of th e
War Department . It is accordingly recommended that in the near futur e
orders be issued requiring this branch to review, before transmission to your
office, the records of all cases tried here by general courts-martial . This
recommendation is not to be understood as suggesting that the execution of
sentences be held in abeyance pending review by this branch in any cases othe r
than those in which General Order 7 now requires such action . "

After mailing the letter of July 14 I learned that the transmission of the cable -
gram had been delayed in order that Gen . Bethel might have an opportunity
to express his views respecting the proposed extension of the jurisdiction of thi s
branch . A copy of Gen . Bethel's memorandum, dated July 17, 1918, as well as a
complete copy of my letter of July 14 is inclosed herewith . The cablegram
referred to above, which went forward on July 20, is quoted in full in the letter
of July 14 . I see no reason for modifying the views expressed in the cable -
gram and letter and therefore confirm the recommendation therein made that
this branch be required to review, before transmission to your office, the record s
of all cases tried by general courts-martial in the American Expeditionar y
Forces .

2. In connection with the second question raised in the foregoing communi-
cation it is recommended that instructions be issued

(a) Requiring the original charges in each case tried by general courts-
martial to be appended to the record of trial, and (b) authorizing the transmis-
sion to the Judge Advocate General's Office of all papers relating to the case .
either with the record but not appended thereto, or at a subsequent time if th e
temporary retention of the papers with the command in which the trial of th e
ease takes place is necessary or desirable .

I think it desirable that the original charges be appended to the record, t o
remain with it permanently. The other papers, i . e., the statement of evidence ,
the indorsement referring the charges for investigation, the report of the in-
vestigating officer, the indorsements of intermediate commanders (M . C. M. ,
secs . 75, 76), and the carbon copy of the voucher for the payment of the reporte r
(M. C . M., sec. 114) have, at best, only .a temporary value for record purposes ,
until all disciplinary measures incident to the transactions which form the sub-
ject matter of the trial, or incident to the trial itself, have been disposed of .
I see no reason for permanently burdening the files of the Judge Advocate Gen-
eral ' s Office, or the files of this branch, with those papers. If forwarded with
the record but not appended thereto, or if subsequently forwarded, they may .
on reaching your office, be filed separately and in due time disposed of pursuan t
to the provisions of the acts of February 16, 1889 (25 Stat ., 672), and March 2,
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1895 (28 Stat ., 933), which seems to prohibit the destruction of such paperssave as prescribed in said acts (Dig . Ops ., J. A. G ., 1912-1917, pp. 218, 548) .
If the foregoing suggestions be considered favorably, the Manual for Courts-Martial (par . (14, sec . 79, and par . 3 (b), p . 334, and perhaps other paragraph s

and sections) should be amended so as to prohibit placing upon the charg e
sheet any indorsement other than that of the convening authority referring thecharges for trial .

E. A. KREGER,
Acting Judge Advocate General.

EXHIBIT 98.

AUGUST 29, 1918 .
Memorandum for the Chief of Staff .
Subject : Modification of General Order No . 7, War Department, January 17,1918 .

. 1. The European branch of the Judge Advocate General's office, by author-
ity of the above designated order, reviews for legality alone the record of gen -
,eral court trials in the following cases before the sentences take effect :

(1) Death sentences .
(2) Dismissal of officers.
(3) Dishonorable discharge when not suspended .
All other cases go to the office of the Judge Advocate General at Washingto n

for the review which the statute and good administration require, resultin g
necessarily in much delay. Obviously, such a review, the sole purpose o f
which is to determine-whether the sentence as a matter of law is valid or in -
valid, can not seasonably be made here . Both Gen . Kreger, in charge of th e
branch office in Europe, and Gen. Bethel, judge advocate, American I:xpedi-
tionary Forces, recommend the extension of the duties of the branch offic e
there to include the review of all general court trials . Gen . Kreger summarizes
his view thus :

"I have considered the matter (the matter here in question) and have dis-
cussed it with Gen . Bethel . We are agreed that it would be advisable to have
all such records examined here : in order that illegal sentence may either not
be carried into effect at all, or their execution arrested at the earliest possibl e
moment, and because examination of a portion only of the cases arising in the
command does not give the branch the general view of the administration of
military justice that would put it in a position most effectively to aid in carry-
ing into effect the views and policies of your office and of the War Department .
It is accordingly recommended that in the near future, or ders be issued requir-
ing this branch to review before transmission to your office the records of al l
cases tried here by general courts-martial . This recommendation is not to be
understood as suggesting that the execution of sentences be held in abeyance
pending review by this branch in any cases other than those in which Genera l
Order 7 now require such action . "

And Gen . Bethel thus :
" Other sentences (that is, those which are not now required to be reviewe d

by the branch office) take effect immediately upon the approval of the review-
ing authority . The European branch reviews for the Judge Advocate Gen-
eral's office the records in cases of the three sentences named above. (That is,
death sentence, dismissal of officers, and dishonorable discharge not suspended) ;
but all other records, sentences involving forfeiture, ordinary confinement, and
dishonorable discharge, where suspended, go to the Judge Advocate General' s
office in Washington for review, resulting, of course, in much delay . If such a
sentence is held to be invalid, the action setting it aside for invalidity ca n
only take effect after considerable part of it has been served, or if it is desired
to reconvene the court for correction of an error, it is generally impracticabl e
to do so after so long a period. It would, therefore, in my opinion, be muc h
better administration for the European branch to make the review of all
courts-martial cases . "

2 . I concur in the views of these two officers, and recommend that the abov e
designated order be amended, so as to require all cases tried by general courts -
martial in the American Expeditionary Forces to be reviewed, to determine
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their legality, by the Acting Judge Advocate General of those forces . The sub-
stantive portion of a draft of order to accomplish this purpose is herewith .

S . T . ANSELL,
Acting Judge Advocate General.

EXHIBIT 99.

JUDGE' ADVOCATE . GENERAL ' S OFFICE ,
September 5, 1918.

DRAFT OF AMENDMENT.

The concluding unnumbered paragraph, on page 3, General Orders, No . 7 ,
War Department, January 17, 1918, is hereby amended to read as follows :

" The records of all general courts-martial and of all military commission s
originating in the said expeditionary forces will be forwarded to the sai d
branch office for review, and it shall be the duty of the said Acting Judge
Advocate General to examine and review such records, to return to the proper -
commanding officer for correction such as are incomplete, and to report to the
proper officer any defect or irregularity which renders the finding or sentence
invalid or void in whole or in part . Any sentence or any part thereof so found
to be invalid or void shall be set aside, and the execution of all sentences o f
death, dismissal, or dishonorable discharge shall be stayed pending said re -
view. The said Acting Judge Advocate General will forward all records i n
which action is complete, together with his review thereof and all proceedings
thereon, to the Judge Advocate General of the Army for permanent file ."

Mr. Smith instructed us to substitute third indorsement attached to 321. 4
(August 29, 1918), branch office, instead of this draft of amendment.

L. A. H.
September 25, 1918 .

EXHIBIT 100.
WAR DEPARTMENT ,

OFFICE OF THE CHIEF OF STAFF ,
Washington, September 8, 1918 .

Memorandum for the Chief of Staff .
Subject : Amendment of General Order No . 7, War Department, January 17 ,

1918 .
1. Herewith is a memorandum for the Chief of Staff from the Acting Judg e

Advocate General, dated August 29, 1918, recommending amendment of Genera l
Order No . 7, War Department, January 17, 1918.

2 . Under General Order No. 7 as it now stands, the European branch of th e
Judge Advocate General's Office reviews for legality alone the records of
general court trials before sentence takes effect in the following cases :

(a) Death sentence.
(b) Dismissal of officers .
(c) Dishonorable discharge when not suspended .
All other cases go to the office of the Judge Advocate General at Wash-

ington.
3 . The amendment recommended by the Acting Judge Advocate General i s

designated to authorize the records of all cases tried in France to be reviewed
by the European branch of the Judge Advocate General ' s Office. Gen. Bethel ' s
and Gen . Kreger's opinions are set forth in the Acting Judge Advocate Gen-
eral's memorandum. The change recommended is reasonable and should mak e
for good administration .

4 . The War Plans Division recommends that the order be amended as pe r
draft of amendment submitted by the Acting Judge Advocate General . Memo-
randum for the Adjutant General of the Army herewith .

LYTLE BROWN ,
Brigadier General, U . S . A . ,

Director, W. P . D ., A. C. of S.
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EXHIBIT 101.
WAR DEPARTMENT,

OFFICE OF THE CHIEF OF STAFF ,
Washington, September 11, 1918 .

Memorandum for The Adjutant General of the Army ,
Subject : Amendment of General Order No . 7, War Department, January 17 ,

1918.
The Secretary of War directs that General Order No . 7, War Department ,

January 17, 1918, be amended as per attached draft of amendment by the
Acting Judge Advocate General .

Received A. G . O ., Septemper 11, 1918.
MARCH, Chief of Staff.

EXHIBIT 102.

General Order No . 84, September 11, 1918—250 .4, 320.2, 300 .42, 250.47 .

.PRINTING AND BINDING.

Prepared

	

Office mark
Date of requisition 	 . Requisition No.	
Number of copies	 Jacket No.	
Requisition sent to Public Printer September 17, 1918 .

	

___ _
Estimate received	 Estimated cos t
Galley proof received	
Galley proof returned 	
Page proof received September 21, 1918 .

EXHIBIT 103.

[Sec . IV, G. O . No. 84, 1918 . ]

The records of all general courts-martial and of all military commission s
originating in the said expeditionary forces will be forwarded to the said branch
office for review, and it shall be the duty of the said Acting Judge Advocat e
General to examine and review such records ; to return to the proper command-
ing officer for correction such as are incomplete, and to report to the prope r
officer any defect or irregularity which renders the finding or sentence illegal o r
void in whole or in part. The execution of all sentences involving death, dis-
missal, or dishonorable discharge shall be stayed pending such review . Any
sentence, or any part thereof, so found to be illegal, defective, or void, in whol e
or in part, shall be disapproved, modified, or set aside in accordance wit h
the recommendation of the Acting Judge Advocate General. The said Acting
Judge Advocate General will forward all records in which action is complete ,
together with his review thereof and all proceedings thereon, to the Judge
Advocate General of the Army for permanent file .

Approved :
By order of the Secretary of War : .

FRANK MCINTYRE,
Major General, General Staff Corps,

Executive Assistant to the Chief of Staff .

EXHIBIT 104 .

JUDGE ADVOCATE' S OFFICE,
France, November 14, 1918.

From : The Judge Advocate, American Expeditionary Forces.
To : The confmander in chief American Expeditionary Forces .
Subject : Jurisdiction of the Acting Judge Advocate General, American Expe-

ditionary Forces.
- 1. The following matter is submitted in the belief there should be a decisio n

by the War Department as to the authority of the Acting Judge Advocat e

GENERAL HEADQUARTERS AMERICAN EXPEDITIONARY FORCES,
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General, American Expeditionary Forces, to hold a court-martial sentence ,
duly approved by the proper authority, invalid on the ground that the evidenceis not sufficiently convincing of guilt . The Acting Judge Advocate General has
held in a number of cases, in which evidence prejudicial to the accused was .
improperly admitted, there was such evidence in the case as to substantiallycompel a conviction. Thus in the case of Sergt. Jacob J. Sonnenshein, Com-
pany F, Three hundred and sixth Infantry, the Acting Judge Advocate Genera l
said August 12, 1918 :

" That all of this evidence was utterly irrelevant to the offense charged need '
not be argued. It remains to be considered what effect must be attributed to ,it . The court evidently considered it important, because in one instance it
insisted upon the details, and the judge advocate thought it had sonfe weight, .
because he went so far as to object to the attempt of the accused to explai n
why he had not resented the attacks upon his person and upon his character.
Under these circumstances can a reviewer say that the substantial rights o f
the accused do not appear to have been prejudiced within the meaning of th e
thirty-seventh article of war? I think not . It is true that such prejudice i s
not necessarily to be implied from the admission by the court of illegal testi-
mony . It is also true that the absence of such prejudice is not to be implie d
from the fact that even if the illegal testimony had been excluded enough
legal evidence remained to support a conviction . The reviewer must, in justice
to the accused and in compliance with the spirit of the thirty-seventh articl e
of war, seek further and reach the conclusion that the legal evidence of itsel f
substantially compelled a conviction . Then, indeed, and not until then, can
he say that the substantial rights of the accused were not prejudiced by
testinfony which under the law should have been excluded . "

In the case of Pvt . Noel F. Peters, Four hundred and sixty-sixth Aero Squad-
ron, he said June 20, 1918 :

" This is not a case in which, if the incompetent evidence were exclude d
from consideration the court would still as reasonable men have been com-
pelled to the same conclusion . On the contrary, with the great mass of
incompetent testimony, and in view of the closely contested question of fact
on the subject of intent, I do not see how it can be said that the substantia l
rights of the accused were not injuriously affected within the meaning o f
the thirty-seventh article of war . "

In the case of Thomas M . Murphy, cook, Company A, Second Supply Train, he
said, July 18, 1918 :

" What effect shall be given to these grave errors? Did they prejudice the
substantial rights of the accused? The rule of military administration is no t
that error necessarily imports prejudice . On the contrary . to invalidate the
proceedings, prejudice must appear (A . W . . 37) . It is impossible, however,.
to examine the minds of the members of the court and determine how fa r
illegal testimony has been effective in producing a conviction of guilt . A-
reviewer is required to examine the record to ascertain first, whether, with th e
illegal testimony excluded, enough legal evidence remains to support the con-
viction. This is, of course . a prime essential, but it is not enough. He must
further examine and be able to say that the legal evidence of guilt in th e
record, weighed against the defense, substantially compels a finding o f
guilty . "

And in the case of Sergt . Joseph Kovacs, Bakery Co . No. 320, Q. M. C., he
said, September 25 . 1918 :

" It is not doubtful that the reception of illegal evidence may render voi d
the subsequent finding and sentence . The thirty-seventh article of war clearly
so contemplates . When such an error has or when it has not injuriously af-
fected the substantial rights of the accused are legal and strictly judicia l
questions, which in some cases may be delicate and difficult to answer . They
can never be answered by the direct testimony of the members of the court ,
and there is no method of probing the state of their minds or of estimatin g
the balance of their judgments . Prejudice is not, of course, to be presumed .
On the other hand, it is not to he avoided by the presence in the record of
sufficient legal evidence to justify a conviction. Such a holding would nullify
the requirement of military justice that the legal rules of evidence are to b e
observed (M. C. M., sec. 198) . Yet some rule of administration of general
application must be adopted. It appears to me that the rule followed by this
office is the only safe and sound guide, namely, that the reception, in any sub-
stantial quantity, of illegal evidence must be held to vitiate a finding of
guilty unless the legal evidence in the record is of such quantity and-quality
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as practically to compel, in the minds of conscientious and reasonable men,
the same conclusion (U . S . v. Noel Peters, A. J . A. G. O., 201-116 ; U. S . v .
Claude Wilson, A . J. A. G. O., 201-176) ."

2. I deem it unnecessary to discuss here whether or not the rule as stated
by the Acting Judge Advocate General is the rule of the courts in the Unite d
States exercising criminal jurisdiction, or whether or not it is the rule that th e
officer who approves or confirms the sentence should adopt as a guide . I do not
believe that the Acting Judge Advocate General has any authority to decide a s
a matter of law what shall be the effect of competent testimony or what weight
is to be given it or to determine what competent evidence shall and what shal l
not be deemed sufficiently convincing to support a conviction . Congress has
recently made specific provision for the determination of the effect of the im-
proper admission or rejection of evidence in the thirty-seventh article of war, .
as follows :

" The proceedings of a court-martial shall not be held invalid, nor the findings
or sentence disapproved in any case on the ground of improper admission o r
rejection of evidence or for any error as to any matter of pleading or procedure
unless, in the opinion of the reviewing or confirming authority, after an examina-
tion of the entire proceedings, it shall appear that the error complained of ha s
injuriously affected the substantial rights of the accused . "

This expression of the law is so clear as to require no comment . It can not
be doubted that the reviewing or confirming authority mentioned in the thirty-
seventh article of war is the officer authorized to approve or confirm th e
sentence. Decision as to the effect of the improper admission of evidence ,
therefore, rests with him and must be decided by him and can not be decided
by any other person .

3. Full copies of the decisions of the Acting Judge Advocate General, Ameri-
can Expeditionary Forces, are not submitted herewith for the reason that the y
are on file in the office of the Ju.dge Advocate General .

W. A . BETHEL,
Brigadier General, Judge Advocate .

[First indorsement .]

G . H. Q., A. E. F . ,
France, November 15, 1918 .

To : The Adjutant General of the Army, . Washington, D . C .
1. The remarks of the judge advocate American Expeditionary Forces in thi s

letter are concurred in and decision is requested .
For the commander in chief .

Chief of Staff.

[Second indorsement. ]

WAR DEPARTMENT, A. G. O .
December 6, 1918.

To the Judge Advocate General for decision .
By order of the Secretary of War. J. C. ASHBURN ,

Adjutant General.

EXHIBIT 105.

OFFICE OF THE ACTING JUDGE ADVOCATE GENERAL ,
ACTING JUDGE ADVOCATE GENERAL IN EUROPE ,

France, November 16, 1918 .

From : The office of the Acting Judge Advocate General .
To : The Judge Advocate General of the Army, War Department, Washington ,

D . C .
Subject : Jurisdiction of the Acting Judge Advocate General for the America n

Expeditionary Forces .
1. Late yesterday afternoon Brig. Gen. W. A. Bethel, judge advocate of the

- American Expeditionary Forces, handed me a copy of a communication date d
November 14, addressed by him to the commander-in-chief of the American
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Expeditionary Forces, with reference to the subject stated above. A copy of
the communication is inclosed herewith .

2. My views concerning the effect of the improper admission of testimony
prejudicial to the accused are expressed in reviews prepared in this office i n
the cases of Peters (201-116), Sonnenshein (201-148), Murphy (201-156) ,
Wilson (201-176), Bird (201-212), and Kovacs (201-246) . Gen. Bethel has
quoted portions of the reviews in three of these cases . The record in each •l f
these cases, except that of Kovacs, has gone forward to your office, each ac-
companied by a copy of our review. The record in the Kovacs case has not
been received back from the reviewing authority. When the record is re-
ceived back with the final orders of the reviewing authority all the papers
in that case will go forward to you .

3. It will be noted that in five of the six cases mentioned in the precedin g
paragraphs the improper admission of testimony prejudicial to the accuse d
was held to be fatal to the validity of the sentence adjudged, and in one case ,
that of Wilson, it was held that the legal evidence was sufficient substantiall y
to compel the findings recorded by the court and, therefore, that the improp-
erly admitted testimony did not serve to invalidate the findings and sentence
of the court . The conclusion arrived at in the Wilson case was arrived at als o
in other cases of lesser importance reviewed in this office . The disposition o f
the office has been not to hold a sentence invalid because of the improper ad-
mission of testimony, unless it seemed clear that the substantial rights of th e
accused actually had been prejudiced thereby .

4. Attention is invited to the fact that in the case of Private Bird, Gen .
Bethel agreed with this office that the record was legally im ufficient to sup -
port the findings of the court. Attention is also invited to the fact that the
point upon which the cases mentioned in Gen. Bethel's letter turned is dis-
cussed in Wigmore on Evidence (vol . 1, pp. 69-79), and that the test adopte d
by this office to determine the effect of error in- the admis ion of testimony ha s
the approval of Col . Wigmore.

5. Upon the two questions raised by Gen . Bethel's communication Lieut . Col .
Rand has prepared a memorandum, of which a copy is inclosed herewith . I
concur in his conclusions .

6. Until another rule to determine the effect of the improper admission o f
testimony prejudicial to the accum ed is authoritatively prescribed, I feel boun d
to follow the one we have adopted .

7. Gen . Bethel's communication in effect calls into question the legal validity
of General Order 7, War Department, 1918, as amended by Section IV ,
General Order 84, War Department, 1918. In my opinion that order is wel l
founded upon section 1199, Revised Statutes, and upon the power of the Presi-
dent, acting through the Secretary of War, to order a sentence to be execute d
only in mitigated form, or to forbid its execution entirely . However, it seems
entirely unneces-ary for me to discuss the validity of the order in question.
That, no doubt, was fully considered by your office and by the Secretary of War
before the order was issued.

E . A. KREGER,
Acting Judge Advocate General .

QFFICE OF THE, ACTING JUDGE ADVOCATE GENERAL,
AMERICAN EXPEDITIONARY FORCES IN EUROPE,

France, November 16, 1918.
Memorandum for Gen . Kreger .
Subject : Jurisdiction of the Acting Judge Advocate General .

I have carefully considered the copy of a communication of November 14, 1918 ,
from the judge advocate of the American Expeditionary Forces to the commander
in chief dealing with the above subject .

I have nothing to add to the expression of my views quoted in that letter fro m
several reviews of general court-martial cases by this office . Indeed, I do no t
understand that Gen . Bethel disputes them as stating the proper rule for th e
exercise of appellate jurisdiction (see first sentence of par. 2 of his letter) .
What he questions is the exercise of any appellate jurisdiction by this office in
cases falling within the terms of the thirty-seventh article of war . His argu-
ment is a brief one, viz, that the terms of article 37 are so explicit as to require
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no argument in support of his contention . I can not agree with him, for the
following reasons :

A. The prohibition of the thirty-seventh article of war is directed to th e
reviewing or confirming authority and its meaning is as if it began, " The pro-
ceedings of a court-martial shall not be held invalid nor the findings or sentenc e
disapproved by the reviewing or confirming authority * * * unless in hi s
opinion, " etc . I do not think that this article added to or subtracted anythin g
from the existing law. It merely stated the prevailing rule governing the treat-
ment on appeal of error in criminal cases (section 1025, R . S.) .

Or, if I am wrong, and the prohibition is directed to the whole military hier-
archy from the President down, then the President, the Secretary of War, an d
the Judge Advocate General are " reviewing " authorities (section 1025, R. S .) .

In either view there is nothing in the language or intendment of the article
which makes the opinion of the military commander final.

B. Why does Gen. Bethel limit his protest to cases where the error is in the
reception or rejection of evidence? The article deals also and similarly wit h
errors of pleading and procedure, and his contention for the finality of opinio n
of the commander must apply equally to such errors . A case might arise i n
which an attempted specification of murder under the ninety-second article of
war failed to allege the death of the victim of the assault ; although the proof
showed it. This would be an error in pleading, and a finding of guilty o f
murder would be unsupported by the specification . Or a case might arise i n
which the members of the court were not sworn, and therefore the sentence was
illegal. This would be an error of procedure. Would Gen. Bethel contend that
because in the opinion of the commanding general these errors did not injuri-
ously affect the substantial rights of the accused the sentences must stand? I f
so, he necessarily contends that the approval of a commanding general in al l
cases is final, since evidence, pleading, and procedure cover practically the whol e
field of error except jurisdiction.

C. I can not distinguish as to the point made by Gen. Bethel between the
thirty-seventh and the forty-sixth, forty-seventh, and forty-eighth articles o f
war. The three last named give reviewing and confirming authorities (com-
manding officers) the power to approve or disapprove sentences and findings.
This function, beyond any dispute, is to be performed in accordance with th e
officer's honest opinion of the legality of the proceedings and sentence . Is that
opinion, as expresed in the approval or disapproval, to be final? If not, wh y
not? And why may not finality be claimed for that opinion under articles 46 .
47, and 48 with as much reason as under article 37? Yet it is the unquestione d
practice of the Secretary of War to review these approvals and disapproval s
through the Judge Advocate General of the Army and to take appropriate actio n
to provide remedy in cases where they are found to be illegal (section 1199 It . S .) .

D. With all due respect for Gen . Bethel's opinion, I consider the above con-
siderations so conclusive as to the true intent of article 37 that I have refrained
from mention of General Orders, No . 84, War Department, September 11, 1918 .
The jurisdiction of your office and of the main office in Washington was plain
enough before that. But there can be no possible question now . Errors in evi-
dence, in pleading, and in procedure are illustrations (and very comprehensiv e
illustrations) of the causes which render findings and sentences illegal . And
General Orders, No. 84, paragraph 4, in explicit terms directs that

"Any sentence or any part thereof so (by the review of your office) found to b e
illegal, defective, or void, in whole or in part, shall be disapproved, modified, or
set aside, in accordance with the recommendation of the Acting Judge Advocat e
General. "

E. Even if Gen. Bethel be right and the discretion lodged in the commanding
officer is final and beyond review, there is nothing to prevent the President ,
through the Secretary of War, from issuing instructions that no general court -
martial sentence which your office has held to be illegal shall be executed .

F. I have no pride of authorship in and claim no originality for the offic r
reviews quoted by Gen. Bethel . I am prepared to surrender the rule of admi n
istration therein described at any time for a better one . It is, however, clear
to me that the necessity for some general rule—the application of some con-
sistent and permanent test—is imperative . The effect of illegal evidence upo n
the substantial rights of an accused is no more to be left to the individual judg-
ment of a judge advocate reviewer in each case than to the individual judgmen t
of a military commander. The rule which we follow, viz, that substantial

132265—19--PT 7—19
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uncured error must be held to have injuriously affected the rights of the accuse d
(plaintiff in error or appellant) unless the competent and legal evidence is of
such weight as to be compelling, is the rule adopted by courts of appeal in crim-
inal cases . Until a better rule is suggested, I recommend that you follow i t
(Wigmore, vol. 1, pp . 69-79) .

I am aware that the question when evidence is or is not compelling is some -
times a difficult and delicate one. It is, of course, essentially a question o f
fact, but one of those questions of fact which courts habitually take from
the jury and reserve to themselves, as when they decline to submit cases t o
juries or set aside verdicts. In effect they then decide that a given finding o f
fact is not permissible to reasonable men . Such questions of fact are decided
by the Supreme Court of the United States . When it holds unconstitutional
a legislative act it decides not merely that the act is forbidden by the Constitu-
tion, but, in addition, that there is no reasonable ground to believe that it i s
not.

Such a question of fact has very recently been decided by Gen . Bethel himself
in the case of Pvt . John Bird (A. J. A. G. O., 201-212), in which, speaking for '
the commander in chief of the American Expeditionary Forces, to whom a n
appeal had been taken by the commanding general of the 92d Division, Th e
Adjutant General advised the reviewing authority that it was the unanimou s
opinion of a number of legal experts, in which the judge advocate, American
Expeditionary Forces, concurs, " that there is no evidence disclosed by thi s
record of the specific intent to commit rape ."

The possible difficulty and delicacy of the question of the effect of error an d
its essentially legal and judicial nature confirm me in the belief that it is no t
the intention of Congress that it shall be finally decided by a military com-
mander, who may or may not have a legal education or any capacity derived
from training or experience, to decide such a question.

WILLIAM RAND ,
Lieutenant Colonel, Judge Advocate, United States Army .

EXHIBIT 106 .

General Orders, No . 41 .
WAR DEPARTMENT, '

Washington, March 25, 1919`.
I. Review of records of general courts-martial.—The last subparagraph of

section II, General Orders, No . 7, War Department, 1918, as amended by sec-
tion IV, General Orders, No . .84, War Department, 1918, is further amende d
to read as follows :

The records of all general courts-martial and of all military commission s
originating in said Expeditionary Forces will be forwarded to the said branch
office for review, and it shall be the duty of the said Acting Judge Advocat e
General to examine and review such records, to return to the proper command-
ing officer for correction such as are incomplete, and to report to the prope r
officer any defect or irregularity which renders the finding or sentence illega l
or void, in whole or in part, to the end that any such sentence or any part
thereof so found to be illegal or void shall not be carried into effect . The execu-
tion of all sentences involving death, dismissal, or dishonorable discharge shal l
be stayed pending such review. The said Acting Judge Advocate General wil l
forward all records in which action is complete, together with his review thereo f
and all proceedings thereon, to the Judge Advocate General of the Army for
permanent file.

II. Duties of board of appraisers .—Subparagraph (a), paragraph 4, section II ,
General Orders, No. 30, War Department, 1918, is amended to read as follows :

4. (a) To determine, by appropriate methods, just compensation for all
property of whatever kind, real, personal, and mixed, or for the use, possession ,
or occupation of any such property (1) which shall hereafter (luring the exist-
ing emergency be ordered, requisitioned, commandeered, or otherwise sum-
marily taken over according to law, through, by, or by direction of the Secre-
tary of War for the direct and special use of the Army, or which was take n
otherwise than by requisition, commandeering, or other summary process issue d
according to law, and without valid agreement fixing compensation therefor ;
or (2) which has heretofore, during the present emergency, been thus taken



over and the determination of just compensation for which has not been eon -
eluded, or is not under consideration by a special board of assessors .

By order of the Secretary of War :
FRANK MCINTYRE,

Major General, Acting Chief of Staff .
Official :

J. T. KERB,
Adjutant General.
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EXHIBIT 107.

[Office organization : Maj. Gen . E. H. Crowder, Judge Advocate General ; Brig . Gen.S . T. Ansell, Assistant ; Col . James J. Mayes, Assistant. ]

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATF GENERAL,

Washington, April 10, 1918 .
The duties of the several divisions are as follows :
1. The executive officer . Room 132 . Lieut. Col. H. M. Morrow . (One clerk . )
It is the duty of the officer in charge, as his designation implies, to see tha t

the administration of this bureau is performed smoothly, expeditiously, an d
efficiently . He must have an intimate knowledge of the work of all the divi-
sions, that he may advise the head of the office regarding the status of the wor k
in any one or all of them . He should be constantly in touch with the several
divisions and of the officers engaged in each division . So far as possible, h e
should save the head of the office from the necessity of attending to merel y
routine matters and unimportant matters involving internal office administra-
tion only .

2. Military jurisdiction division. Rooms 191-199 . Lieut . Col. Edwin G. Davis
in charge, with Lieut. Col. R. K. Spiller, Lieut. Col. A . E. Clark, Lieut. Col .
Neal Power, Maj . M . A . Coles, Maj . W. B. Pistole, Maj . C. B. Parkhill, Maj .
Reginald Huidekoper, Maj . A. R. Brindley, Maj . F. B. Johnson, Maj . C. L.
Frailey, Maj . C . M. Fessenden, Maj . P. E. Coyle, Maj . It. W. Millar, Maj . E. R .
Keedy, and Maj . C. C . Tucker as assistants. (Ten clerks . )

The duties of this division are the review of records of courts-martial ; ren-
dition of reports upon application for clemency ; solution of problems relating
to the disciplinary barracks and the government of military prisons ; and
all matters having to do with the discipline of the Army, in so far as it involve s
the administration of this office.

3. War laws division. Room 138. Maj . E. M. Morgan, officer in charge .
(One clerk. )

The duties of this division will be to collect all war laws and decisions affect-
ing or of interest to our Military Establishment, and also to see, after conferenc e
with the executive officer, that so much of it as would be valuable for their pur-
pose be distributed among all judge advocates on active duty .

4. Division of accounts, claims, contracts, commandeering property, and fisca l
affairs. Room 144. Lieut . Col. L. W. Call in charge, with Majs . T. Ruffin,
Avery F. Cushman, and Mr. W . W. Lemmond as assistants. (One clerk. )

The duties of this division will be to give consideration to accounts, contracts ,
claims, expenditures, disbursements, fiscal affairs in general, and the com-
mandeering of property for public use.

5. Constitutional and international law division . Room 138 . Lieut Col .
Eugene Wambaugh, officer in charge.

The duties of this division will consist of the consideration of all question s
under these two special branches.

6. Civil administration division. Room 144. Lieut. Col. Edward S. Bailey
in charge .

The duties of this division will be to give consideration to all legal questions
submitted by the Bureau of Insular Affairs, in which all matters the officer i n
charge will be assisted by Mr. Lemmond, and to all questions arising under th e

- civil jurisdiction of the War Department, including river and harbor adminis-
tration, and to all those questions which arise through the contact of the mili-
tary with the civil community except those falling under the constitutional an d
international law division .
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7. Legislative division . Rooms 138 and 145 . Lieut. Col . William O. Gilber t
in charge, with Lieut. Col. B . A. Read and Capt. D. D. Snapp as assistants .
(Three clerks . )

The duties of this division will be to give consideration to the drafting o f
proposed legislation, keeping in touch with, and expediting its passage through
Congress .

8. Reservation division. Room 136. Mr. J. F . Defandorf in charge. (One
clerk. )

The duties of this division will be to give consideration to questions affectin g
the titles to Government lands, military reservations, leases, permits, rents ,
Executive orders, etc .

9. Miscellaneous division . Room 146 . Lieut. Col . George S. Wallace I n
charge, with Lieut . Col . Guy D . Goff and Maj . Amos R. Stallings as assistants .
(One clerk . )

The duties of this division will consist of the numerous miscellaneous ques-
tions arising in the administration of the War Department and the Army which
do not fall specifically within the duties of any other division of the office. It
will be to the benefit of the administration of this division if the officer in
charge will have frequent conferences with the executive officer or other Regula r
officers on duty in the department .

10. Library . Rooms 140-142 . Maj . E. S . Thurston in charge. Miss N. C .
Morrison, librarian .

The duties of the -library are to keep available at all times a well-equippe d
and up-to-date law library for the use not only of the Judge Advocate General' s
office but for the entire War Department .

11. Personnel and property division. Room 136. William H. Keith, chief
clerk and solicitor, in charge. (Two clerks . )

This division is in charge of the funds, records, supplies, property, and clerica l
force of the office. It will handle the estimates, requisitions, allotments, super -
vise and coordinate the clerical work, and will conduct the routine business o f
the bureau .

(a) Upon receipt of papers in the chief clerk's office they are stamped, num-
bered, precedents attached, and charged to the officer handling them . When
completed they are returned to the chief clerk, where the charge against the
officer is removed, thus showing the time the officer had them ; then they ar e
passed to Col . Mayes, to Gen . Ansell, and to Gen . Crowder . After approval they
are sent out, either by mail or in jackets by messengers .

(b) Record section . Rooms 139-141. Mr. R. L. Merrick in charge . (Six
clerks. )

All opinions, reports, memoranda, letters, and papers, except general courts-
-martial records and title papers are recorded and filed in the record rooms, Nos .
139-141 .

The general courts-martial records are recorded and current records filed I n
room 199.

The title papers are filed in room 137 .
(c) The stenographic section . Rooms 135-137. Mr. T. A. Smith in charge .
Except for one or two stenographers in the rooms of the chiefs of divisions ,

the stenographers and typewriters are located in rooms 135 and 137 . Officers
desiring the services of a stenographer should either phone to Mr . Smith, branch
1991, or send to him by messenger the matter they desire to have typewritte n
or mimeographed.

ExHIBrr 108 .

NOVEMBER 17, 1917, TO APRIL 10, 1918 .

107039, Dec . 3, 1917.—rev., signed Maj . E. G. Davis, Asst. J. A. G., approved
S. T . Ansell, Act . J . A. G .

107045, Nov. 21, 1917.—rev., signed Maj . E . G. Davis, Asst. J . A. G., approved
S. T. Ansell, Act. J A. G .

107046, Nov. 22, 1917 .—rev ., signed Maj . E. G. Davis, Asst. J . A. G., approved
S. T. Ansell, Act . J. A. G .

107076, Nov. 16, 1917.—rev., signed Maj . E. G. Davis, Asst. J. A. G., approved
S. T. Ansell, Act. J . A. G.

107084, Nov . 26, 1917 .—rev ., signature not shown.
107085, Dec. 17. 1917 .—memo . to Secretary of War, signed Ansell, Act . J. A . G .
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107086, Dec. 11, 1917 .—rev ., signed Maj . E. G. Davis, approved S . T . Ansell,
Act. J. A. G .

107087, Nov . 26, 1917.—memo. to Secretary of War, signature not shown.
107117, Jan . 17, 1918 .—clem ., signed Maj. E. G. Davis .
107122, Mar . 23, 1918.—rev., signed A. E. Clark, Lieut . Col., Asst . J. A. G.
107130, Dec . 18, 1917 .—elem., signed Maj . E. G. Davis, Asst to J. A. G.
107135, Mar. 18, 1918.—elem., signature not shown .
107136, Nov. 16, 1917.—memo. for Secretary of War, signature not shown,

approved Ansell, Act . J . A . G .
107138, Nov . 21, 1917.—rev., signed Crowder, J . A. G.
107139, Nov. 22, 1917.—rev., signed Maj . E. G. Davis, approved Ansell, Act.

J. A . G .
107148, Jan . 5, 1918.—rev., signature not shown .
107153, Dec . 7, 1917.—rev ., signed Maj . E. G. Davis, approved Crowder.
107163, Nov. 24, 1917 .-elem., signed Maj . E. G. Davis, approved Crowder.
107168, Dec. 11, 1917.—rev., signed Maj . E . G. Davis, approved Ansell .
107169, Nov. 16, 1917.—memo. for Secretary of War, signed Maj . E . G. Davis ,

approved Ansell, Act . J. A. G .
107179, Nov . 22, 1917.—memo . for Secretary of War, signed S . T. Ansell, Act .

J. A. G .
107186 .—rec . in review, out of file.
107221, Nov. 21, 1917 .—rev ., signed Maj. E . G. Davis, approved Ansell.
107222, Nov . 20, 1917 .—rev., signed Maj . E. G. Davis .
107229, Dec. 8, 1917.—elem., signed Maj. E. G. Davis .
107238, Dec . 14, 1917.—elem., signed Maj . E . G. Davis .
107241, Nov . 22, 1917.—rev., signed Maj . E . G. Davis, approved Ansell.
107250, Dec. 4, 1917 .—memo . for Secretary of War, signed Maj . E. G. Davis,

approved Ansell.
107254, Nov. 21, 1917.—rev ., signed Ansell; elem.
107264, Nov . 30, 1917 .—rev ., signed Maj . E . G . Davis, approved Ansell.
107282, no date.—rev., signed E . H. Crowder (initialed RKS-cc) .
107290, Nov . 26, 1917.—record ret'd for corrective action, E . G. Davis.
107299, Mar . 6, 1918 .—clem ., signed Maj . E. G. Davis .
107313, Mar. 5, 1918 .-elem., signature not shown .
107315, Dec. 26, 1917.—elem., sentence remitted, signed Maj . E. G. Davis .
107324, Dec. 28, 1917.—rev ., signed Maj . E . G. Davis, approved Ansell .
107326, Dec. 27, 1917.—rev., signed Maj . E . G. Davis, approved Ansell.
107339, Dec . 28, 1917 .—rec., ret'd for corrective action, signed E. G. Davis .
107346, Dec. 29, 1917 .—rec., signed E. G. Davis, approved Ansell .
107361, Mar. 9, 1918 .—rev., signed E . G. Davis, approved Ansell .
107376, Jan . 30, 1918.-elem., signed E . G. Davis, approved Ansell.
107387, Dec. 12, 1917 .—memo. to Secretary of War, signed Ansell, Act . J. A . G.
107393, Dec. 28, 1917.—rev., signed Maj . E. G. Davis, approved Ansell, Act.

J. A. G.
107395, Dec. 17, 1917.—elem., signed Maj . E . G. Davis.
107405, Jan. 8, 1918.—rev., signed Maj . E. G. Davis .
107407, Dec . 8, 1918 .- elem., signed Maj . E. G. Davis.
107408, Jan . 8, 1918 .—rev ., signature not shown (WR-EMS) .
107409, Dec. 8, 1917 .—rev., signed Maj. E. G. Davis, approved Ansell .
107410, Dec. 13, 1917.—rev., signed Maj . E. G. Davis, approved Ansell .
107414, Dec. 4, 1917 .—memo . for Adjutant General, signed Ansell, Act .

J. A. G. (initialed RKS-CWM) .
107424, no date.—rev., signed Maj. E . G. Davis (initialed WBT-JLL) .
107425, Dec . 15, 1917 .—rev ., signed E . G. Davis, - approved Ansell.
107436, Dec. 3, 1917.—memo. for Secretary of War, signature not shown .

(Initialed RLN-CN. )
107456, Dec . 15, 1917.—rev., Davis, approved S . T . Ansell.
107472, Dec. 28, 1917.—rev., Davis, approved Crowder.
107474, Jan . 4, 1918 .—rev ., Davis, approved Ansell .
107476, Feb . 18, 1918 .—elem., Davis .
107479, Jan. 3, 1918 .—rev ., Davis, approved Ansell .
107486, Feb . 26, 1918.—elem., Davis.
107490, Dec . 5, 1917.—rev., Ansell, approved Crowell, Asst . Sec. of War.
107505, Nov. 30, 1917.—Rev ., Ansell .
107507, Dec. 11, 1917.—Clem., Davis, disapproved Crowell, Asst . Sec . of War .
107510, Jan. 9, 1918 .—Clem., Davis.
107534, Dec . 3, 1917.—Rev ., Davis, Ansell.
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107537, Dec. 1, 1917.—Rev., Davis, Crowder.
107541, Dec. 1, 1917 .—Rev ., Davis, Ansell.
107544, Dec. 1, 1917 .—Rev ., Davis, Ansell.
107545, Dec . 3, 1917.—Rev., Davis, Ansell .
107549, Dec. 12, 1917.—Rev ., Davis, Ansell.
107559, Dec. 6, 1917 .—Rev ., initialed RKS—S, not signed.
107560, Dec . 28, 1917 .—Rev., signed Davis, approved Ansell .
107564, Apr. 4, 1918 .—Clem., signed Davis .
107566, Apr . 4, 1918.—Clem., signed Davis.
107571, Dec. 6, 1917 .—Rev., signed Davis, approved Ansell .
107575, Dec . 28, 1917 .—Rev ., signed Davis, approved Ansell .
107576, Dec. 8, 1917 .—Rev., signed Davis, approved Ansell .
107583, Dec . 8, 1917 .—Rev ., signed Davis, approved Ansell.
107591, Jan. 12, 1918 .—Clem., signed Davis.
107603, Dec. 11, 1917.—Rev., signed Ansell, approved Crowell, Asst . Secretary

of War .
107608, Dec. 7, 1917 .—Rev ., signed Davis, approved Ansell.
107608, Jan . 12, 1918 .—Clem., signed Davis .

. 107618, Dec. 7, 1917 .—Rev ., signed Davis, approved Ansell .
107619, Dec. 6, 1917 .—Rev ., signed Davis, approved Ansell .
107709, Dec . 13, 1917 .—Rev ., signed Davis, approved Ansell .
107711, Jan. 5, 1918.—Rev., not signed .
107717, Jan . 5, 1918 .—Rev., signed Ansell (WR-WLA) .
107718, Jan. 5, 1918 .—Rev., signed Ansell (WR—RLB) .
107720, Dec . 11, 1917 .—Rev ., signed Davis, Ansell.
107721, Dec . 10, 1917, Rev., signed Davis, Crowder.
107339, Dec. 11, 1917.—Rev., signed Davis, Ansell .
107744, Dec. 12, 1917.—Rev ., signed Davis, approved Ansell,
107766, Dec. 10, 1917 .—Rev., signed Davis, approved Ansell .
107769, Dec. 29, 1917.—Rev., signed Davis, approved Ansell .
107774, Dec. 25, 1917.—Clem ., signed Davis, approved Ansell .
107800, Dec. 15, 1917 .—Rev., signed Ansell, Crowell, Asst. Sec. of War.
107802, Mar. 5, 1918.—Clem., signed Davis .
107814, Dec . 14, 1917.—Rev., signed Ansell, Crowell, Asst Sec . of War.
107828, Dec . 11, 1917 .—Rev., signed Ansell, Crowell, Asst. Sec. of War .
107831, Dec . 11, 1917 .—Rev ., signed Davis, approved Crowell .
107848, Dec . 26, 1917 .—Rev ., signed Davis, approved Ansell .
107850, Dec . 15, 1917 .—Rev ., signed Davis, approved Ansell .
107855, Dec . 27, 1917.—Rev ., signed Davis, approved Ansell .
107856, Dec. 18, 1917 .—Rev ., signed Davis, approved Crowder .
107873, Dec . 12, 1917.—Rev ., signed Davis .
108007, Dec . 22, 1917 .—Clem., signed Davis .
108009, Mar . 16, 1918 .—Clem., signed Davis.
108016, Feb . 4, 1918 .—Rev., signed Crowder (AEC) .
108017, Jan . 10, 1918.—Clem., signed Davis .
108018, Mar . 29, 1918.—Clem., signed Ansell,
108025, Jan . 2, 1918, Clem., signed Davis .
108027, Dec. 24, 1918 .—Rev ., signed Davis, Ansell.
108050, Dec. 18, 1918.—Rev ., signed Davis, Crowell.
108058, Jan. 7, 1918 .—Rev ., not signed (WR—MTD) .
108059, Dec . 19, 1917.—Rev., signed Davis, Ansell .
108062, Dec. 28, 191 .7.—Rev., signed Davis, Ansell .
108080, Dec . 28, 1917 .—Clem., signed Davis .
108081, Jan . 17, 1918 .—Clem., signed Davis.
108083, Dec . 21, 1917.—Clem., signed Davis .
108—, Apr . 4, 1918 .—Clem., signed Davis.
108200, Dec. 26, 1917.—Clem., Ansell (RKS) .
108261, Jan . 23, 1918 .—Clem., Spiller, Ansell .
108273, Jan . 28, 1918.—Clem., Davis, Ansell .
108402, Jan . 4, 1918.—Memo. for J. A . G., Davis.
108403, Jan . 4, 1918.—Rev., Davis, Ansell.
108404, Jan . 15, 1918 .—Rev., Davis, Ansell.
108412, Jan . 7, 1918 .—Rev., Davis.
108413, Jan. 8, 1918.—Rev., Davis, Ansell.
108050, Dec. 18, 1917 .—Rev., Ansell, Crowell.
108054, Dec . 19, 1917.—Rev ., Davis, Ansell.
108444, Jan . 4, 1918 .—Rev ., Davis .
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108445, Jan. 3, 1918 .—Rev., Davis, Ansell.
108452, Jan . 4, 1918 .—Rev., Davis .
108453, Jan . 5, 1918 .—Not signed (WEP-WLA), rev.
108479, Jan . 12, 1918 .—Signed Davis, Ansell, rev.
108495, Jan . 5, 1918.—Not signed (RKS-CWM), rev.
108519, Jan . 11, 1918.—Rev ., signed Crowder (AEC-RLB) .
108528, Jan . 11, 1918.—Rev ., Davis.
108823, Jan . 16, 1918.—Rev., Davis.
108824, Jan. 17, 1918 .—Rev., Davis .
108837, Jan . 18, 1918 .—Rev., Davis .
108838, Jan . 19, 1918.—Rev ., Davis.
108851, Jan . 17, 1918.-Rev ., Davis.
108852, Jan . 6, 1918 .—Rev ., Davis, Ansell.
108854, Jan . 8, 1918.—Rev ., Davis.
108885, Jan . 17, 1918.—Rev ., Davis.
108887, Jan. 17, 1918.—Rev ., Davis .
108888, Jan. 30, 1918 .—Rev., Davis, Crowell .
108921, Jan . 18, 1918 .—Rev., Davis.
108933, Jan . 21, 1918 .—Rev., Davis, Ansell .
108981, Mar . 7, 1918 .—Rev., signed Davis, approved CrowelL
108988, Feb . 8, 1918.—Rev ., signed Davis.
108990, Feb . 8, 1918 .—Rev., signed Davis.
108991, Mar . 12, 1918 .—Clem., signed Davis .
108994, Jan . 18, 1918.—Rev ., signed Davis .
108997, Feb . 6, 1918.—Rev ., signed Davis, approved Ansell.
108998, Feb . 8, 1918.—Rev ., signed Davis, approved Ansell .
109909, Feb . 14, 1918.—Rev ., signed Davis, approved Ansell.
109014, Jan . 23, 1918 .—Rev., signed Spiller, approved Ansell .
109044, Jan. 29, 1918.—Rev ., signed Davis.
109046, Jan . 19, 1918 .—Rev., signed Crowder (RKS-CWM) .
109047, Jan . 20, 1918.—Rev ., signed Davis .
109090, Feb . 7, 1918 .—Rev., signed Davis.
109095, Jan . 21, 1918 .—Rev., signed Davis .
109096, Jan . 21, 1918 .—Rev ., signed Davis .
109097, Jan. 22, 1918 .—Rev., signed Davis.
109098, Jan. 21, 1918.—Rev ., signed Davis.
109099, Feb. 6, 1918.—Rev ., signed Davis.
109100, Feb . 1, 1918.—Rev ., signed Crowder (EGB) .
109104, Mar . 11, 1918.-Clem., signed Davis.
109130, Feb . 16, 1918 .—Rev., signed Davis.
109151, Jan . 28, 1918.—Rev ., signed Davis, approved Ansell .
108274, Mar . 11, 1918.—Clem., signed Davis.
108297, Jan. 7, 1918 .—Rev., signed Davis .
108599, Mar. 14, 1918 .—Clem., signed Davis.
108583, Jan. 11, 1918 .—Rev ., not signed (WR-WLA) .
108588, Jan . 8, 1918.—Rev ., Ansell (WBB-MG) approved Secretary of War.
108328, Jan . 10, 1918 .—Rev ., Davis, approved Ansell .
108591, Jan . 18, 1918.—Rev ., Davis .
108592, Jan . 22, 1918 .—Rev., Davis, approved Ansell
108595, Jan. 11, 1918 .—Rev ., not signed (WR-HAD) .
108597, Jan. 2, 1918.—Rev ., not signed (RKS-GPH) .
108599, Jan . 12 . 1918.—Rev. . Ansell (RKS-MTD) .
108636, Jan. 8, 1918 .—Rev .. Davis, Ansell .
108641, Jan . 18, 1918.—Rev ., Davis .
108645, Jan. 10, 1918 .—Rev ., Ansell (RKS-CJL) .
108861, Feb . 7, 1918 .—Clem., Davis.
108668, Jan . 14, 1918 .—Rev., Davis .
108715, Jan . 17, 1918.—Rev ., no signature (WL-JJT) :
108733, Jan . 12, 1918.—Rev ., Davis, Ansell .
108735, Jan . 12, 1918 .—Rev ., Davis, Ansell .
108759, Jan . 12, 1918 .—Rev., Davis .
108762, Jan. 16, 1918 .-Rev., Ansell (PGH-CWM) .
108764, Jan . 14, 1918 .—Rev., Davis .
108765, Jan . 16, 1918.—Rev ., Davis .
108766, Jan . 17, 1918.—Rev ., Ansell (RKS-EMS) .
108795, Jan. 16, 1918.-Rev ., Davis, Ansell.
109156, Feb . 8, 1918.-Rev ., Davis, Ansell.
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109174, Jan . 26, 1918.—Rev ., Davis, Ansell.
109240, Feb. 6, 1918 .—Rev ., Davis, Ansell .
109241, Feb . 6, 1918.—Rev., Davis .
109242, Jan . 26, 1918.—Rev., Davis .
109250, Feb. 1, 1918 .—No signature (WBP), rev .
109270, Feb . 6, 1918 .—Rev., Davis .
109275, Jan. 29, 1918 .—Rev., Davis .
109280, Jan . 24, 1918.—Rev ., Ansell (RKS) .
109283, Feb . 7, 1918.—Rev., Davis, Ansell .
109285, Feb . 7, 1918 .—Rev ., Davis, Ansell.
109289, Feb . 9, 1918 .—Rev.., Davis, Crowder.
109290, Feb . 9, 1918 .—Rev., Davis, Ansell.
109294, Feb . 6, 1918 .—Rev ., Crowder (AEC) .
109320, Feb . 5, 1918.—Rev., Davis, Ansell .
109412, Apr. 9, 1918 .—Rev., Davis, Ansell .
109323, Feb. 5, 1918 .—Rev ., Davis, Crowder .
109333, Jan. 30, 1918 .—Rev., Davis, Crowder .
109334, Feb . 7, 1918.—Rev ., Mayes (RKS-EGD) .
109382, Jan. 1, 1918.—Rev ., Davis.
109386, Jan. 31, 1918.—Clem., Davis.
109390, Feb . 1, 1918 .—Rev., Davis .
109423, Jan . 30, 1918 .—Rev., Davis.
109424, Jan . 30, 1918 .—Rev ., Davis.
109425, Feb . 26, 1918.—Clem., Davis .
109460, Feb . 2, 1918.—Rev ., Davis.
109462, Feb . 1, 1918 .—Rev ., Davis .
109464, Feb. 1, 1918 .—Rev., Davis .
109489, Feb . 22, 1918.—Rev., Davis.
109490, Jan. 31, 1918.—Rev., no signature .
109492, Feb . 4, 1918 .—Rev ., Davis, Ansell .
109789, Mar. 27, 1918.—Clem., Ansell .
109751, Feb . 1, 1918 .—Rev., Davis, Ansell .
109809, Feb . 13, 1918 .—Rev., Davis.
109810, Feb. 13, 1918 .—Rev ., Davis.
109531, Feb. 11, 1918 .—Rev., no signature (ITW) .
109566, Feb . 4, 1918 .—Rev., Davis, Ansell.
109567, Feb . 4, 1918.—Rev., Davis.
109579, Feb . 7, 1918 .—Rev., Davis, Ansell.
109588, Feb. 9, 1918 .—Rev., Davis .
109601, Apr . 4, 1918 .—Rev., Mayes.
109613, Feb. 7, 1918.—Rev ., Ansel] .
109618, Apr . 4, 1918.—Clem., Davis .
109620, Feb . 25, 1918.—Clem., Davis.
109621, Feb . 6, 1918 .—Rev., Davis, Ansell .
109623, Feb. 5, 1918.—Rev ., Davis .
109638, Feb. 19, 1918.—Rev ., Davis, Crowder.
109642, Feb . 15, 1918.—Rev ., no signature (PJH) .
109643, Feb. 16, 1918 .—Rev ., Davis.
109660, Feb . 13, 1918 .—Rev ., Davis .
109662, Feb. 13, 1918 .—Rev., Davis .
109690, Feb. 13, 1918 .—Rev., no signature (WBP) .
109714, Mar . 9, 1918 .—Rev., Davis .
109717, Feb. 7, 1918 .—Rev., Davis, Ansell.
109718, Feb . 6, 1918.—Rev., Davis.
109721, Apr. 4, 1918.—Clem., Davis.
109724, Feb. 6, 1918 .—Rev., Crowder (WR) .
109811, Feb. 14, 1918.—Rev ., Crowder (PJH-CWM) .
109813, Feb . 9, 1918.—Rev ., Davis .
109812, Feb . 7, 1918 .—Rev., Davis.
109814, Feb . 14, 1918 .—Rev ., Davis .
109815, Feb . 8, 1918 .—Rev., Davis.
109819, Feb . 15, 1918 .—Rev., Crowder (AEG-GPH) .
109837, Feb . 28, 1918.—Rev ., Ansell.
109840, Feb . 8, 1918.—Rev ., Davis .
109858, Feb . 11, 1918 .—Rev., Davis.
109867, Feb. 5, 1918.—Rev., Davis, Ansell.
109899, Feb. 12, 1918.—Rev ., Davis .
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109905, Mar. 6, 1918 .—Rev., Davis, Crowell.
109906, Feb . 5, 1918.—Rev ., Davis .
109908, Mar . 13, 1918 .—Rev ., Davis .
109912, Mar . 11, 1918.—Rev ., Davis.
109945, No date.—Rev., Davis .
109989, Feb . 16, 1918.—Rev ., Davis,
109994, Mar. 4, 1918 .—Clem., Davis .
109992, Feb. 16, 1918.—Rev., Davis .
111018, Feb. 21, 1918.—Rev., Davis, Ansell.
111059, Feb . 16, 1918.—Rev., Davis .
110060, Feb. 15, 1918.—Rev ., Davis .
110061, Feb . 15, 1918.—Rev., Davis, Crowder.
110064, Feb . 10, 1918.—Rev ., Davis, Crowder.
110069, Mar. 18, 1918.—Rev ., Davis.
110071, Feb . 13, 1918 .—Rev., Davis.
110023, Mar. 4, 1918 .—Rev., Davis .
110135, Mar. 4, 1918.—Rev., Davis.
110251, Jan . 19, 1918 .—Rev ., Davis.
110268, Feb . 20, 1918 .—Rev ., Davis.
110270, Feb. 19, 1918.—Rev ., Davis .
110271, Feb. 18, 1918 .—Rev ., Davis.
110272, Feb. 19, 1918 .—Rev., Crowder (AEC) .
110285, Mar. 4, 1918 .—Rev., Davis, Ansell.
110289, Mar. 19, 191.8.—Clem., Davis .
110295, Mar. 14, 1918.—Rev ., Davis.
110298, Feb . 20, 1918.—Rev ., Davis.
110333, Mar. 10, 1918 .—Rev ., Davis .
110473.
110186, Feb . 26, 1918 .—Rev., Davis.
110236, Feb . 21, 1918 .—Rev., no signature (JPS) .
110237, Feb. 27, 1918.—Rev ., Crowder (AEC) .
110239, Feb. 19, 1918 .—Rev., Davis, Ansell .
110247, Feb. 18, 1918.—Rev., Crowder (AEC) .
110346, Mar . 9, 1918 .—Rev ., Davis.
110350, Apr. 4, 1918.—Rev ., Davis.
110352, Mar. 18, 1918 .—Rev ., Ansell (AEC) .
110353, Mar. 1 .2, 1918.—Rev., Davis.
110355, Mar. 9, 1918.—Rev., Davis.
110362, Apr. 9, 1918 .—Rev ., Davis.
110368, Feb . 28, 1918.—Rev ., Davi s
110378, Mar. 7, 1918 .—Rev., no signature (ITW) .
110394, Mar. 12, 1918.--Rev., Davis, Ansell.
110415, Feb . 21, 1918.—Rev ., Davis, Crowder.
110417, Feb . 25, 1918.—Rev ., Davis, Ansell .
110423, Feb. 25, 1918 .—Rev., Davis.
110424, Mar. 27, 1918 .—Rev., Clark .
110426, Apr. 5, 1918.—Clem., Davis .
110436, Feb. 21, 1918 .--Rev., Davis, Crowder.
110437, Feb . 25, 1918.—Rev ., Crowder (WR) .
110438, Feb . 23, 1918.—Rev ., Davis.
110524, Mar. 24, 1918 .—Rev., Davis.
110526, Mar. 4, 1918 .—Rev., Davis.
110527, Feb . 25, 1918.—Rev ., Davis .
110528, Feb. 25, 1918.—Rev ., Davis .
110529, Feb. 25, 191.8 .—Rev., Davis .
110530, Feb. 25, 1918.—Rev ., Davis.
110531, Feb . 27, 1918.—Rev ., Davis.
110532, Feb . 27, 1918.—Rev., Davis.
110533, Mar . 4, 1918.—Rev ., Davis.
110534, Mar. 4, 1918.—Rev ., Davis.
110535, Mar. 10, 1918.—Rev., Davis.
110536, Mar . 4, 1918.—Rev . ; Davis.
110537, Mar. 7, 1918 .—Rev., Davis .
110538, Mar. 9, 1918 .—Rev., Davis .
110544, Mar. 7, 1918 .—Rev., Davis . .
110545, Mar. 28, 1918 .—Rev., Ansell (CBP) .
110547, Mar . 6, 1918.—Rev ., Davis.



1002

	

ESTABLISHMENT OF MILITARY JIISTICE .

110548, Mar . 9, 1918.—Rev., Davis.
110549, Mar. 12, 1918.—Rev., Davis.
110550, Mar. 10, 1918 .—Rev., Mayes (MP) .
110551, Mar . 10, 1918.—Rev., Davis .
110554, Mar. 1, 1918 .—Rev ., Davis.
110555, Feb. 28, 1918 .—Rev., Crowder (EGD) .
110556, Mar. 4, 1918.—Rev., Davis.
110597, Mar. 3, 1918 .—Rev ., Clark.
110598, Apr. 3, 1918 .—Rev ., Clark.
110599, Apr . 3, 1918 .—Rev ., Clark.
110601, Mar. 1, 198.—Rev., Davis.
110602, Mar . 29, 1918.—Rev ., Crowder (CBP) .
110603, Mar. 4, 1918 .—Rev., Davis .
110604, Mar. 14, 1918.—Rev., Davis .
110648, Feb . 28, 1918.—Rev., Davis .
110650, Mar . 15, 1918 .—Rev ., Davis.
110653, Mar . 29, 1918 .—Rev., Ansell (CBP) ,
110655, Mar. 5, 1918.—Rev., Davis .
110656, Feb . 28, 1918.—Rev., Davis .
110657, Mar. 10, 1918.—Rev., Crowder (AEC) ,
110744, Mar. 11, 1918 .—Rev ., Davis .
110745, Feb. 28, 1918.—Rev., Davis .
110746, Mar. 12, 1918 .—Rev ., Davis.
110750, Mar . 6, 1918 .—Rev ., Davis .
110768, Mar. 5, 1918 .—Clem., Davis .
110783, Mar . 4, 1918.—Rev., Davis.
110784, Mar. 4, 1918.—Rev., Crowder (WR) .
110786, Mar. 21, 1918.—Rev., Ansell (EGD) .
110790, Mar . 1, 1918.—Rev., Davis.
110791, Mar. 1, 1918 .—Rev., Davis.
110794, Mar. 7, 1918.—Rev., Davis.
110795, Apr. 8, 1918.—Rev., Ansell (AEC) .
110795, Mar . 6, 1918 .—Rev ., Davis, Crowder.
110798, Mar. 11, 1918 .—Rev ., Davis .
110800, Feb . 9, 1918 .—Rev ., Mayes, Crowder.
110803, Mar. 9, 1918 .—Rev., Davis.
110822, Mar. 11, 1918 .—Rev., Davis .
110845, Mar. 7, 1918.—Rev., Davis.
110846, Mar. 16,' 1918 .—Rev., Crowder (ARC) .
110856, Mar. 9, 1918 .—Rev ., Davis .
110856, Mar. 16, 1918 .—Rev ., Davis.
110872, Mar. 6, 1918.—Rev., Davis.
110875, Mar. 6, 1918 .—Rev ., Davis .
110886, Mar. 28, 1918 .—Clem., Ansell (PDW') .
110908, Mar. 9, 1918 .—Rev ., Davis .
110915, Mar. 20, 1918 .—Rev ., Crowder (MPP) .
110917, Mar . 9, 1918 .—Rev ., Davis .
110920, Mar . 9, 1918 . —Rev., Davis .
110921, Mar . 7, 1918.—Rev ., Davis .
110928, Mar . 7, 1918.—Rev., Davis .
110943, Mar. 18, 1918 .—Rev., Davis.
110952, Mar . 13, 1918.—Rev., Davis.
110953, Mar . 8, 1918.—Rev., Davis.
110972, Mar. 10, 1918 .—Rev ., Davis .
110992, Mar. 15, 1918 .—Rev., Davis .
111005, Mar . 14, 1918 .—Rev ., Davis.
111023, Mar . 20, 1918.—Rev., not signed (IGW) .
111029, Mar. 26, 1918 .—Rev ., not signed (JNC) .
111045, Apr . 6, 1918 .—Rev ., Crowder (ACF) .
111085, Mar. 7, 1918 .—Rev., Davis.
111092, no date.—Rev ., Davis .
111100, Mar . 22, 1918 .—Rev., Ansell (AR.B) .
111106, Mar . 28, 1918 .—Rev., Ansell (AEC) .
111112, Mar . 29, 1918 .—Rev., Mayes (ERK) .
111146, Mar. 13, 1918 .—Rev., Ansell (CAB) .
111148, Mar. 12, 1918 .—Rev., Davis.
111149, Mar. 12, 1918.—Rev ., Davis.
111160, Mar. 12, 1918 .—Rev., Davis.
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111162, Mar . 7, 1918 .—Letter, Davis.
111175, Mar . 11, 1918.—Rev., Davis.
111180, Mar. 12, 1918 .—Rev ., Davis .
111181, Mar . 12, 1918.—Rev., Davis.
111182, Mar. 19, 1918 .—Rev ., Davis .
111188, Apr . 9, 1918 .—Rev., Crowder (CCT) .
111194, Mar . 8, 1918.—Rev ., Davis .
111217. Mar . 16, 1918.—Rev ., Davis.
111223, Mar . 16, 1918 .—Rev., Davis.
111228, Mar. 14, 1918 .—Rev., Davis .
111239, Mar . 18, 1918.—Rev., Davis.
111366, Mar. 12, 1918 .—Rev., Davis .
111367, Mar. 8, 1918 .—Rev., Davis.
111368, Mar. 8, 1918 .—Rev., Davis .
111369, Mar . 16, 1918 .—Rev., Crowder (AEC) .
111370, Mar. 19, 1918.—Rev ., Crowder (NP) .
111373, Mar . 8, 1918 .—Rev ., Davis, Crowder.
111374, Mar . 13, 1918 .—Rev ., not signed (AEC) .
111388. Mar . 19, 1918.—Rev ., Crowder (WBP) .
111412, Mar . 11, 1918.—Rev ., Davis.
111420, Mar. 11, 1918.—Letter, Davis.
111422, Mar. 18, 1918 .—Rev., Davis .
111442, Mar. 24, 1918.—Letter, Davis .
111454, Mar . 15, 1918.—Rev ., Davis .
111455, Mar . 8, 1918 .—Rev., Davis .
111459, Mar. 21, 1918 .—Letter, Davis.
111460, Mar . 16, 1918.—Rev ., Davis .
111461, Mar . 18, 1918.—Rev ., Davis.
111465, Mar . 14, 1918 .—Letter, Davis.
111466. Mar. 14, 1.918.—Letter, Davis .
111496, Mar . 6, 1918 .—Letter, Davis .
111499, Mar . 20, 1918.—Letter, Davis.
111500, Mar. 16, 1918 .—Letter, Davis.
111501, Mar . 16, 1918.—Rev ., Davis .
111503, Mar . 25, 191 .8.—Rev ., Clark .
111504, Mar . 25, 1918.—Letter, Clark .
111.508. Mar . 16, 1918.—Rev., Davis.
111510, Mar . 16, 1918 .—Rev., Davis.
111517, Mar. 25, 191.8 .—Rev ., Clark.
111518, Mar. 18, 1918.—Letter, Davis. .
111519, Mar. 19, 1918.—Letter, Davis .
111520, Mar. 14, 1918 .—Rev ., Davis .
111521, Apr . 3, 1918 .—Rev ., Mayes (WBP) .
111522, Mar. 15, 1918.—Rev ., Davis.
111524 . Mar . 18, 1918 .—Rev., Crowder (AEC) .
111524, Mar. 18, 1918.—Rev ., Davis.
111525, Mar . 16, 1918 .—Rev., Davis.
111526. Mar. 22, 1918 .—Rev., Crowder (NP) .
111527, Mar. 15, 1918 .—Rev., Crowder (NP) .
111528, Mar . 15, 1918 .—Rev ., Davis .
111529, Mar . 26, 1918 .—Rev ., Clark (WBP) .
111622, Mar. 20, 1918.—Letter, Davis.
111623, Mar. 22, 1918 .—Rev ., Davis .
111624, Mar . 25, 1918 .—Rev., Clark (RWN.
111626, no date.—Letter, Davis.
111627, no date.—Letter, Davis.
111628, Mar . 23, 1918 .—Rev ., Davis.
111629, Mar . 15, 1918 .—Rev ., Davis .
111630, Mar. 18, 1918 .—Rev., Davis .
111 .705, Apr . 5, 1918 .—Rev ., Crowder (CBP) . "
111706, Mar. 20, 1918 .—Rev ., Davis .
111707, Mar. 22, 1918 .—Rev ., Davis .
111708, Mar. 25, 1918 .—Rev ., Clark (CBP) .
111709, Mar . 20, 1918 .--Rev., Davis.
111710, Mar. 26, 1918 .—Rev., Clark .
111728, Mar. 25, 1 .918 .—Rev ., Clark.
111729, Mar. 22; 1918.—Rev ., Davis .
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111730, Mar. 22, 1918 .—Rev., Davis .
111731, Mar. 18, 1918 .--Rev., Davis .
111732, Mar. 16, 1918 .—Letter, Davis.
111733, Mar. 22, 1918 .—Letter, Davis.
111761, Apr . 1, 1918 .—Letter, Davis.
111776, Apr . 9, 1918 .—Letter, Ansell.
111782, Mar. 21, 1918 .—Letter, Davis.
111784, Mar . 22, 1918.—Rev ., Davis.
111793, Mar. 26, 1918 .—Rev ., Clark.
111799, Mar. 23, 1918.—Rev ., Ansell (CLN) .
111812, Mar . 23, 1918 .—Letter, Davis.
111842, Mar . 25, 1918.—Letter, Clark .
111863, Mar . 23, 1918.—Letter, Davis.
111862, Mar. 11, 1918 .—Letter, Davis .
111868, Mar . 23, 1918 .—Rev., Ansell (ARLee) .
111881, Mar. 25, 1918.—Letter, Clark .
111885, Mar . 22, 1918 .—Letter, Davis .
111886, Mar . 23, 1918 .—Letter, Davis .
111888, Mar . 27, 1918.—Letter, Clark .
111890, Mar . 21, 1918.—Letter, Davis.
111892, Mar . 23, 1918.—Rev ., Davis .
111893, Mar. 9, 1918.—Rev ., Crowder (RWN) .
111895, Mar. 26, 1918 .—Rev., not signed (CAD) .
111902, Mar. 11, 1918 .—Rev., Clark .
111903, Mar . 25, 1918 .—Rev., Clark .
111905, Mar. 26, 1918 .—Rev ., Mayes (MP) .
111908, Apr . 8, 1918 .—Letter. Davis .
111909, Mar. 30, 1918 .—Rev., Clark .
111910, Apr. 18, 1918.—Rev ., Mayes (WBP) .
111924, Mar. 29, 1918.—Rev ., Clark.
111925, Mar . 29, 1918.—Rev ., Clark.
111954, Mar . 25, 1918 .—Letter, Clark.
111957, Mar . 26, 1918.—Rev ., Clark.
111960, Apr. 5, 1918 .—Rev., Crowder (ERR) .
111968, Mar . 25, 1918 .—Letter, Clark.
111968, Mar . 23, 1918 .—Rev ., Clark.
111970, Mar. 25, 1918.—Rev ., Clark.
111971, Mar . 7, 1918.—Rev ., Clark .
111972, No date.—Letter, Davis .
111975, Mar. 26, 1918 .—Rev., Clark.
111976, No date.—Letter, Clark .
111978, Mar . 26, 1918.—Rev ., Clark .
111981, Mar. 27, 1918.—Letter, Clark .
111982, Apr . 3, 1918.—Letter, Clark .
111983, Mar. 25, 1918.—Letter, Clark .
111984, Mar. 27, 1918 .—Rev., Clark .
111985, Apr . 3, 1918 .—Letter, Clark.
111986, Apr . 3, 1918.—Letter, Davis .
111987, Mar . 27, 1918.—Letter, Clark . Rev., not signed (WBP) .
111992, Mar . 30, 1918.—Rev ., Crowder (ERA) .
111993, Mar . 6, 1918.—Rev ., Crowder (CCT) .
112058, Apr. 2, 1918.—Rev ., Davis.
112059, Apr . 3, 1918.—Rev., Clark.
112060, Mar . 25, 1918.—Letter, Clark.
112064, Apr. 3, 1918.—Rev ., Clark.
112100, Apr . 2, 1918.—Rev ., Mayes (NP) .
112125, Mar . 25, 1918.—Rev ., Clark.
112141, Mar. 30, 1918.—Rev., Davis .
112144, Apr . 1, 1918 .—Rev ., Davis.
112146, Apr . 2, 1918 .—Rev ., Clark.
112147, Mar . 27, 1918.—Rev ., Clark.
112148, Apr . 6, 1918 .—Rev., Davis .
112152, Mar. 28, 1918 .—Rev., Clark.
112153, Mar . 27, 1918.—Rev ., Clark.
112170, Apr . 1, 1918.—Letter, Davis.
112229, Mar. 28, 1918.—Letter, Clark .
112237, Mar. 27, 1918.—Letter, Clark .
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112280, Apr. 8, 1918 .—Letter, Davis .
112281, Apr . 2, 1918 .—Rev., Davis .
112282, Apr . 2, 1918 .—Rev., Davis .
112283, Mar. 30, 1918.—Rev., Clark .
112204, Apr. 4, 1918 .—Rev ., Mayes (ARB) .
112286, Apr. 2, 1918 .—Letter, Davis .
11.2287, Apr . 4, 1918 .—Letter, Clark .
112288, Apr. 2, 1918.—Rev., Spiller.
112291, Apr . 9, 1918 .—Rev., Davis .
112293, Apr . 2, 1918.—Letter, Davis .
112295, Apr. 2, 1918.—Letter, Davis .
112296, Apr. 5, 1918 .—Rev., Davis .
112298, Apr . 10, 1918 .—Rev., Crowder (ERK) .
112299, Apr . 8, 1918 .—Rev., Crowder (CCT) .
112339, Apr. 4, 1918.—Rev ., Davis .
112346, Apr . 2, 1918 .—Rev., Clark .
112349, Apr . 9, 1918 .—Rev., Davis .
112420, Apr. 3, 1918.—Rev ., Davis.
112422, Apr . 2, 1918.—Letter, Davis .
112423, Apr. 10, 1918 .—Rev ., Davis.
112427, Apr. 3, 1918 .—Letter, Clark.
112428, Apr. 8, 1918.—Letter, Davis .
112459, Apr. 1, 1918.—Letter, Davis .
112482, Jan . 10, 1918.—Clem, Ansell (Hedsster) .
112492, Apr. 5, 1918.—Letter, Davis.
112496, Apr . 6, 1918.—Rev ., Clark.
112497, Apr . 1, 1918 .—Rev., Clark.
112500, Apr . 5, 1918.—Rev., Davis.
112536, Apr. 5, 1918.—Rev ., Davis.
112553, Apr. 10, 1918.—Letter, Davis. - - -
112554, Apr . 4, 1918 .—Rev ., Davis.
112555, Apr. 4, 1918.—Letter, Davis.
112604, Apr. 3, 1918 .—Letter, Clark.
112605, Apr. 3, 1918.—Letter, Clark.
112609, Apr. 3, 1918.— Letter, Clark.
112610, Apr. 3, 1918.—Letter, Clark.
112623, Apr . 10, 1918.—Rev., Davis.
112625, Apr. 10, 1918.—Rev., Davis.
112626, Apr . 8, 1918.—Rev ., Davis.
112627, Apr . 3, 1918 .—Letter, Clark.
112708, Apr. 8, 1918 .—Letter, Davis.
112723, Apr . 8, 1918 .—Letter, Davis.
112726, Apr. 8, 1918 .—Rev., Crowder (NP) .
112730, Apr. 10, 1918 .—Letter, Davis.
112731, Apr . 5, 1918.—Rev ., Davis.

EXHIBIT 109 .
Office memorandum, August 6. 1918.

There is hereby created in the Military Justice Division of this office a boar d
of review, to consist of such, and as many, officers of that division as the chie f
thereof, after conference with the head of the office, shall designate . The duties
of such board will be in the nature of those of an appellate tribunal, and shall b e
performed with due regard to their character as such . It shall be the duty of th e
board, under the general direction of the head of this office and the chief of divi-
sion, to review all proceedings of all general courts-martial received in this offic e
which at present are reviewed in writing . The preliminary review of any such
case, after having been made and prepared by the officer to whom the record ha s
been assigned, will be transmitted to the board of review, and thereupon the -
members of said board will proceed to consider the preliminary review jointly
and concurrently in the manner similar to that employed by appellate tribunal s
in reaching and expressing their decisions . The board may adopt the prelimi-
nary review as its own, may modify or rewrite such review, or may direct tha t
it be modified or rewritten so as to express their views. When a majority or
more of the board agrees upon a review, the review shall show the names o f
those who concur, but not of any who may dissent, and the review thus agreed
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upon shall be transmitted to the chief of division, with the record . Any dissent-
ing member may indicate the reasons for his dissent, either orally or in writing ,
to the chief of division, and in important cases, and where he so desires, to th e
head of the office.

The members of the board may consult freely with the officer preparing the
preliminary review and the head of the division, and may discuss the case wit h
the head of the office when that course is agreeable to him. It is preferable ,
however, not to discuss the case with others. When practicable, the board wil l
be assigned sufficient room space, clerical force, and any other aid necessary an d
available.

S . T . ANSELL,
Acting Judge Advocate General .

Office memorandum .
The board of review, Military Justice Division, created therein by office memo-

randum of August 6, 1918, is hereby divided into two divisions to be known a s
" The Board of Review, First Division," and " The Board of Review, Second Divi -
sion ." The present personnel of the board will constitute the first division . The
chief of the Military Justice Division will, immediately after consultation wit h
the head of the office, designate the personnel of the second division . The organi-
zation, constitution, procedure, powers, and duties of each division will be a s
prescribed in said office memorandum. Each division will function separately
and independently of the other and upon cases assigned it by the chief of division ,
who will endeavor to see that cases of the same or similar character be referre d
as far as practicable to the same division.

S . T . ANSELL,
Acting Judge Advocate General .

EXHIBIT 110 .

HEADQUARTERS FIRST DIVISION ,
AMERICAN EXPEDITIONARY FORCES ,

OFFICE OF DIVISION JUDGE ADVOCATE,
France, January 15, 1918 .

Memorandum for the division commander :
Subject : Trial by general court-martial of Pvt . Jeff Cook, Company G, Six-

teenth Infantry .
1. Pvt. Jeff Cook, Company G, Sixteenth Infantry, was tried before a gen-

eral court-martial on December 29, 1917, for violation of the thirty-sixt h
article of war.

Specification : In that Pvt. Jeff Cook, Company G, Sixteenth Infantry, bein g
on guard and posted as a sentinel, in time of war in the face of the enemy,
at France, on or about the 5th day of November, 1917, was found sleeping o n
his post.

2. The evidence of record discloses that the accused was posted as a sentr y
on the outpost of the first line, right behind the barbed-wire entanglements,
at about 4 p. m., November 5, 1917, with a man next to him. It was a three-
man listening post, having three men on it, of whom two men were always o n
guard, one slept one hour and then relieved one of the other two. In this way
a man was on guard two hours and off one hour, from 4 p. m. till about 6
a. m. The accused had been on this guard duty about three nights . In the
early hours of the morning of the 6th of November, 1917, probably about 3 .30
o ' clock, the corporal in charge of the post came around and found the accuse d
leaning up against the bank, asleep, picked up his gun, shook him and he looke d
up and " I asked him what was the matter," and he said : " Nothing ; just
tired." When asked where his gun was he said he did not know . The testi-
mony of the corporal is corroborated by the men on sentry duty next to th e
accused. The accused testified that he could not sleep at night, when off duty
for one hour every two hours ; and that during the day they were choppin g
wood in the dugout where he was and he could not get any sleep ; that he was
drowsy but not asleep on post ; that he had been in the service seven months .

3. While not in evidence, Col . J . L. Hines, the commanding officer of the
accused, who forwarded the charges recommending trial by general court-

NOVEMBER 6, 1918.
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martial, gave in his indorsement as " Extenuating circumstances : Youth and
failure of soldier to take the necessary rest while off duty on first occupatio n
of trenches. "

4. The court found the accused guilty and sentenced him " to be shot t o
death with musketry," two-thirds of the members present concurring .

5. This is the second death sentence imposed in this division for sleeping o n
post. We are in the face of a vigilant, relentless, and - ingenious enemy . Re-
alizing, as I do, that any lack of vigilance on the part of a sentinel in' the
front-line trenches may reasonably bring disaster and dishonor upon our mili-
tary forces and death for the offending sentinel's comrades, I can not escap e
the conclusion that, as a deterrent, the sentence of the court is necessary .
The warning of Gen. Frye, the distinguished Union Provost Marshal Genera l
of the Civil War, should be given careful consideration at this time. In the
printed report of the operations of his office it is stated in effect that if the
extreme penalty for desertion had been imposed in the early stages of the
Civil War, the later scandal and danger for the country that arose out of this
crime, as well as the death sentences that subsequently became necessary ,
would no doubt have been averted.

6. Attention is invited, in connection with the consideration of this case, to
the accompanying cases of :

(a) Pvt . Forest D. Sebastian, Company G . Sixteenth Infantry, in which,
under practically the same conditions, the death sentence is imposed ;

(L) Pvt . Herbert Tobias, Company —, Eighteenth Infantry, in which a sen-
tence of 10 years' imprisonment was imposed, the court giving as its reason fo r
the light sentence, " The extreme penalty was not voted because of the follow-
ing extenuating circumstances : The extreme youth of the accused, his age be-
ing 16 years. The fact that the accused was posted in a communicating trench ,
and not in front-line trenches . 3. Though * * * "

(c) The cases of Pvts. Dewey G . Brady, William Hindman, and Adam
Floin, all of Company G, Sixteenth Infantry, who were acquitted .

7. I recommend that the sentences be approved and the record forwarded
for action under the provisions of' the forty-eighth article of war.

B. WINSHIP,
Lieut . Colonel, Judge Advocate.

EXHIBIT 111.

HEADQUARTERS FIRST DIVISION ,
AMERICAN EXPEDITIONARY FORCES,

OFFICE OF DIVISION JUDGE ADVOCATE ,
France, January 16, 1918.

Memorandum for the division commander.
Subject : Trial by general court-martial of Pvt. Forest D. Sebastian, Company

G, Sixteenth Infantry .
1. Pvt . Forest D. Sebastian, Company G, Sixteenth Infantry, was tried be-

fore a general court-martial on December 29, 1917, for violation of eighty-sixth
article of war.

Specification : In that Forest D. Sebastian, private, Company G, Sixteenth
Infantry, being on guard and posted as a sentinel, in time of war, and in th e
face of the enemy, at France, on or about the night of November the 3d an d
4th, 1917, was found sleeping on post .

2. The evidence of record discloses that the accused, who had been on gas
guard the night before, was posted about 6 p . m. on the evening of November
3, 1917, as a sentinel in the front-line trenches with another private of hi s
squad a few feet on the left of him. He was on the outpost, a double sentr y
post, four men to each post. Two men were supposed to be on two hours, an d
then to be relieved by the other two. The two men off were allowed to sit
down and supposed to sleep if they could . At about 7 or 8 o'clock the corpora l
in charge of the post came around and found the accused leaning on th e
trench, which was nearly as high as his shoulders, asleep ; took his rifle away ,
shook him, and asked him where his rifle was . The accused replied, " I don' t
know ; you have it . " The corporal then gave it back to him, telling him no t
only the danger he was in but that the men were depending on him . He
returned between 10 and 11 and found the accused asleep again . The corpora l
took his rifle, told the sentry on his left to wake the accused later and to send
him to him (the corporal) . When the accused came he gave him his rifle,
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and the accused stated " he was ashamed he had done that way, and he kne w
he should not have done it." The sentry next to the accused on the left cor-
roborated the testimony of the corporal and stated that after the accused
went to sleep the first time he warned him, as he did not want to see him get
into trouble. He further stated that the accused was pretty tired from bein g
on gas guard the night before. The sentry who was on gas guard with th e
accused the night before testified that chances to sleep in the daytime wer e
scarce, and that the accused had had very little sleep, if any, during the da y
after being on gas guard .

3 . While not in evidence, Col. J. L. Hines, the commanding officer of th e
accused, who forwarded the charges recommending trial by general court -
martial, gave in his indorsement as " extenuating circumstances : youth, and
failure of soldier to take the necessary rest while off duty on first occupatio n
of trenches. "

4. The court found the accused guilty and sentenced him " to be shot t o
death with musketry," two-thirds of the members present concurring.

5 . This is the first death sentence imposed in this division for sleeping o n
post. We are in the face of a vigilant, relentless, and ingenious enemy . Real-
izing as I do that any lack of vigilance on the part of a sentinel in the front -
line trenches may reasonably bring disaster and dishonor upon our military
forces and death for the offending sentinel's comrades, I can not escape th e
conclusion that, as a deterrent, the sentence of the court is necessary. The
warning of Gen. Frye, the distinguished Union provost marshal of the Civi l
War, should be given careful consideration at this time. In the printed repor t
of the operations of his office it is stated in effect that if the extreme penalty
for desertion had been imposed in the early stages of the Civil War the late r
scandal and danger for the country that arose out of this crime, as well as
the death sentences that subsequently became necessary would no doubt hav e
been averted .

6. Attention is invited, in connection with the consideration of this case ,
to the accompanying cases of :

(a) Pvt. Jeff Cook, Company G, Sixteenth Infantry, in which under prac-
tically the same conditions the death sentence is imposed .

(b) Pvt. Herbert Tobias, Company E, Eighteenth Infantry, in which a sen-
tence of 10 years' imprisonment was imposed, the court giving as its reason
for the light sentence : " The extreme penalty was not voted because of th e
following extenuating circumstances : 1 . The extreme youth of the accused ,
his age being 18 years . 2. The fact that the accused was posted in a com-
municating trench, and not in front-line trenches . 3. The * * * "

(c) The cases of Pvts . Dewey G. Brady, William Hindman, and Adam Klein ,
all of Company G, Sixteenth Infantry, who were acquitted .

7 . I recommend that the sentence be approved and the record forwarded fo r
action under the provisions of the forty-eighth article of war .

B . W INSHIP ,
Lieutenant Colonel, Judge Advocate.

NOTE.—The above memorandum, embodying what I orally presented to th e
division commander as reasons for approval of the sentence, has been prepare d
for any use that it may serve in a further review of the case.

EXHIBIT 112 .

HEADQUARTERS FIRST DIVISION,
AMERICAN EXPEDITIONARY FORCES ,

OFFICE OF DIVISION JUDGE ADVOCATE ,
France, January 17, 1918 .

Memorandum for the division commander.
Subject : Trial by general court-martial of Pvt . Olen Ledoyen, Company B,

Sixteenth Infantry.
1. Pvt . Olon Ledoyen, Company B, Sixteenth Infantry, was tried before a

general court-martial on January 3, 1918, for violation of sixty-fourth articl e
or war .

	

-
Specification : In that Pvt. Olen Ledoyen, Company B, Sixteenth Infantry ,

having received a lawful command from First Lieut . Fred M . Logan, his supe-
rior officer, to get his equipment and fall in for drill, in France, on or about th e
14th day of December, 1917, did willfully disobey the same.
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2. The accused pleaded guilty to the specification and charge . The cour t

found the accused guilty and sentenced him to be shot to death with musketry .
3. The evidence of record shows clearly that the accused defiantly, afte r

full opportunity to obey, and after he had been warned that willful disobedienc e
would lead to court-martial and a heavy sentence, committed a willful, delib-
erate act of disobedience .

Lieut. Logan ordered the accused, Pvt . Fishback and two others to get their
packs and get ready for drill with their squad . On the refusal of the fou r
he warned them, and two thought better of their refusal and obeyed his order .
The accused, however, and Fishback persisted in their insubordination, an d
Ledoyen said : " I refuse. to go to drill ." The accused in his defense made
the following statement :

" Lieut. Logan had us out on the hill the day before and we nearly froz e
to death, and the next day I was so stiff that I could not drill . "

The accused entered the service February 3, 1917, and had been convicte d
by a summary court of minor breaches of discipline on four different oc-
casions .

4. It would be difficult to find a more exaggerated case of defiance and in -
subordination unaccompanied by violence that the one here shown, nor on e
which was calculated to have a more hurtful effect on others. We have un-
dertaken a task, the accomplishment of which requires unhesitating and
implicit obedience to orders, and no insubordination can be tolerated . The
time must inevitably come—if this is not the appropriate one, which it would
seem to be—when the death sentence must be imposed for willful disobedienc e
of orders .

There is already unmistakable evidence cropping out in cases coming to
this office of the willingness on the part of soldiers to accept long terms o f
confinement in order to avoid further service, hardships, and consequent danger s
which they have not earlier fully realized . . Insubordination will undoubtedl y
be resorted to as the readiest means, and one to which they probably consider
the least obloquy will be attached in later life, for accomplishing their pur-
pose. They will no doubt feel that, at the end of the war their sentences to a
long term of confinement, if such has been imposed, may reasonably be expected
to be terminated through the exercise of clemency . With all the reluctanc e
that I must be credited with feeling in recording a recommendation that goes
to the length of taking a man's life, I am nevertheless constrained, under th e
realization than an example must be had for its deterrent effect in suc h
cases, to recommend that the sentence be approved and the record forwarded
for action under the provisions of the forty-eighth article of war.

B. WINSHIP,
Lieutenant Colonel, Judge Advocate .

EBHIRIT 113.

HEADQUARTERS FIRST DIVISION,
AMERICAN EXPEDITIONARY FORCES,

OFFICE OF DIVISION JUDGE ADVOCATE,
France, January 17, 1918.

Memorandum for the division commander.
Subject : Trial by general court-martial of Pvt . Stanley G. Fishback, Company

B, Sixteenth Infantry .
1. Pvt . Stanley G . Fishback, Company B, Sixteenth Infantry, was tried before

a general court-martial on January 3, 1918, for violation of sixty-fourth articl e
of war .

Specification : In that Pvt . Stanley G. Fishback, Company B, Sixteenth Infan-
try, having received a lawful command from First Lieut . Fred M. Logan, Six-
teenth Infantry, his superior officer, to get his equipment and fall in for drill,
did, at France, on or about the 14th day of December, 1917, willfully disobe y
the same .

2. The accused pleaded guilty to the specification and charge . The cour t
found the accused guilty and sentenced him to be shot to death with musketry .

3. This case is on all fours with that of Pvt . Olon Ledoyen, Company B, Six-
teenth Infantry, and attention is invited to the memorandum filed in that case.
For the reasons therein stated it is recommended that the sentence be approve d

132265—19—rr 7—20
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and the record forwarded for action under the provisions of the forty-eight h
article of war.

'B . WINSHIP,
Lieutenant Colonel, Judge Advocate.

From : The commander in chief.
To : The Judge Advocate General of the Army.

Subject : Trials by general court-martial requiring the action of the President .
1. I am forwarding you herewith for the action of the President four record s

of trial by general court-martial, in each of which cases the court has sentence d
the accused to death and the sentence has been approved by the commandin g
general of the First Division, American Expeditionary Forces, the authorit y
who appointed the court . In two cases the accused are convicted of willfu l
disobedience of orders and in the other two of sleeping on post while sentinel s
in the front trenches and when face to face with the enemy . Each of thes e
cases is reviewed by Lieut. Col . Blanton Winship, judge advocate of the First
Division . I recommend that the sentences in these cases be confirmed and tha t
I be advised by cable of such action .

2. The fact that these men are clearly guilty of offenses punishable under the
law with death is not the only or, indeed, the principal reason for my recom-
mendation . I believe that for purely military offenses the penalty of death
should not be inflicted unless there is a military necessity therefor . It is abso-
lutely necessary for the safety of our army that sentinels on the outposts kee p
continuously on the alert, and it is just as necessary for our success as a fight-
ing force that orders be obeyed, especially among troops in contact with th e
enemy. Indeed, I regard the two soldiers who willfully disobeyed orders with -
out excuse or extenuation as more deserving of the extreme penalty than th e
two who slept on post, and I believe the execution of the sentences is quite a s
necessary in their cases as in the others . I recommend that execution of th e
sentences in all these cases in the belief that it is a military necessity and tha t
it will diminish the number of like cases that may arise in the future.

JOHN J. PERSHING,
General, Commanding.

EXHIBIT 115 .
MARCH 29, 1918.

Memorandum for the Secretary of War .
Subject : Summary of petitions for clemency in behalf of four soldiers convicte d

of capital offenses and sentenced to death in the American Expeditionar y
Forces in France.
1. The petition asking for clemency for these soldiers proceed generally upon

the assumption that all of them were convicted of sleeping on post . This is
probably due to the press reports so describing the offenses .

2. The petitions take the several forms of letters from individuals, women 's
clubs and societies, Grand Army of the Republic posts, and other clubs . They
accompany this memorandum and are thus briefly summarized :

s
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*
E. H. CROWDER,

Judge Advocate General.

EXHIBIT 116 .

FIRST DIVISION, AMERICAN EXPEDITIONARY FORCES ,
,11 arch 29, 1918 .

United States v . Stanley G. Fishback, Company B, Sixteenth Infantry.
Review of record of trial by general court-martial convened at headquarter s

of the First Division, American Expeditionary Forces, France, January 3, 1918 .

EXHIBIT 114 .

GENERAL HEADQUARTERS ,
AMERICAN EXPEDITIONARY FORCES ,

France, February 8, 1918 .
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1. Stanley G. Fishback, private, Company B, Sixteenth Infantry, was ar-
raigned and tried by general court-martial convened at the headquarters of th e
Sixteenth Infantry, a part of the First Division, American Expeditionar y
Forces, France, on January 3, 1918, charged with a violation of the sixty -
fourth article of war, which, so far as material in this case, reads :

"Any person subject to military law who * * * willfully disobeys an y
lawful command of his superior officer shall suffer death or such other punish-
ment as a court-martial may direct. "

The single specification laid under the sixty-fourth article of war reads :
" In that Pvt. Stanley G . Fishback, Company B, Sixteenth Infanty, having re-

ceived a lawful command from First Lieut . Fred M . Logan, his superior officer ,
to go get his equipment and fall in for drill, in France, on or about the 14t h
day of December, 1917, did willfully disobey the same . "

2. Second Lieut. Black, Sixteenth Infantry, acted as counsel for the accuse d
upon the trial . The accused pleaded guilty to the specification and to the
charge . After the plea of guilty was entered the judge advocate read the sev-
eral paragraphs of the manual that set out the gist of the offense with which th e
accused was charged and of which he had pleaded guilty . Whereupon, in ac-
cordance with the requirements of subdivision (d), paragraph 154, Manual fo r
Courts-Martial, 1917, the president of the court made the following explanatio n
to the accused :

" You, Pvt . Fishback, the accused, have plead guilty to the specification an d
to the charge, and in pleading guilty you admit that you have committed al l
the elements of the offense with which you are charged, the penalty for which
in time of war is death or such other punishment that the court-martial ma y
direct. In pleading guilty you stop all means that may be taken to prove your -
self not guilty, although, of course, there may have been extenuating circum -
stances, and you make it not necessary for the judge advocate to bring wit-
nesses before the court to prove your guilt . In pleading guilty you throw your-
self upon the mercy of the court to adjudge to you the extreme penalty which I
have mentioned . Having been warned in this manner, do you still wish to
plead guilty? "

After this explanation was made by the president of the court, and in re-
sponse to the concluding sentence, which is in the form of a question addresse d
to the accused, the accused answered, " Yes, sir . "

3. Notwithstanding the plea of guilty, which legally established the guilt o f
the accused of the offense charged, First Lieut . Fred M . Logan, Sixteenth In-
fantry, was sworn as a witness in behalf of the prosecution. This is the officer
who signed the charges and whose order was wilfully disobeyed by the accused .
The testimony of this witness is short, and inasmuch as it is the only testimon y
in the case it will be quoted in full :

Q . Do you know the accused? If so, state who he is?—A. Yes, sir . Stanley
Fishback, private, Company B, Sixteenth Infantry .

Q . State your name, rank, and organization.—A. Fred M. Logan, first lieu-
tenant, Sixteenth Infantry .

Q. On or about the 14th day of December, 1917, did you give Pvt . Fishback
an order?—A. I did .

Q . What was that order?—A. To get his equipment and fall in for drill wit h
his squad.

Q . And he knowingly disobeyed and refused to do it?—A . Yes, sir.
Q . Did you give him this order in person?—A. I did .
Q . Did he make any reply to the order?—A. Either he or Ledoyen made the

reply that they refused to go to drill .
Q . Did the accused later get his pack and go to drill?—A . No, sir ; not that

day.
Q . Did you immediately order him into confinement?—A. He was under

guard then and placed in confinement later.
Q . Are you the accused's superior officer, his company officer?—A. I was

that day .
Q. And it was a lawful order that you gave him in the performance of a

military duty?—A. It was.
The defense had no testimony to offer and no statement to make . The cour t

made the following explanation to the accused :
" Pvt. Fishback, you are to understand that you have the right to take the

stand as a witness in your own behalf, in which case you will be cross-examined
the same as any other witness. You also have the right to make a statement ,
either written or verbal, under oath, or not under oath ; a statement which
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may bring out extenuating circumstances . Having been instructed thus, hav e
you anything to offer? "

In response to the concluding sentence, which was in the form of a question
addressed to the accused, the accused answered : "No, sir. "

The court was then closed and found the defendant guilty of the specificatio n
and of the charge, was opened to receive evidence of previous convictions which
will be hereafter referred to, was again closed, and sentenced the accused to b e
shot to death with musketry .

4. The record recites that two-thirds of the members of the court concurred
in the sentence . This recital is in accordance with the statutory requiremen t
that a sentence of death shall not be pronounced except by a vote of two-third s
of the members of the court-martial, and it properly must be . construed as a
recital that at least two-thirds of the members concurred. And even though
all of the members of the court had concurred in pronouncing the death sen-
tence it would not have been proper to have so stated in the record as suc h
recital would disclose the way in which each member of the court voted an d
would serve to identify each member as voting for such sentence .

5. The court was convened by Maj . Gen. R. L. Bullard, commanding the
First Division of the Expeditionary Forces . The sentence was approved by
him and forwarded to the commander in chief of the Expeditionary Forces
for action under the provisions of the forty-eighth article of war .

The record was reviewed by Lieut. Col . Blanton Winship, judge advocate of
the First Division, who, in a memorandum addressed to Maj . Gen. Bullard ,
recommended that the sentence be approved, among other things saying :

" This case is on all fours with that of Pvt . Olen Ledoyen, Company B, Six-
teenth Infantry, and attention is invited to the memorandum filed in that case .
For the reasons therein stated it is recommended that the sentence be approve d
and the record forwarded for action under the provisions of the forty-eight h
article of war. "

Gen . Pershing reviewed this ease in connection with three other cases i n
which the death sentence had been pronounced, coming from the First Division ,
and after referring to these four cases in his communication of February 8 ,
1918, transmitting the record in the trial of the case now being discussed an d
the records in the other three cases, said :

" I recommend that the sentences in these cases be confirmed, and that I
be advised by cable of such action .

" The fact that these men are clearly guilty of offenses punishable under th e
law with death is not the only or, indeed, the principal reason for my recom-
mendation. I believe that for purely military offenses the penalty of deat h
should not be inflicted unless there is a military necessity therefor. It is abso-
lutely necessary for the safety of our Army that sentinels on the outposts keep
continuously on the alert, and it is just as necessary for our success as a
fighting force that orders be obeyed—especially among troops in contact with
the enemy . Indeed, I regard the two soldiers who willfully disobeyed order s
without excuse or extenuation as more deserving of the extreme penalty tha n
the two men who slept on post, and I believe the execution of the sentence i s
quite as necessary in their cases as in the others . I recommend the executio n
of the sentences in all these cases in the belief that it is a military necessit y
and that it will diminish the number of like cases that may arise in the future ."

6. Evidence of three previous convictions were considered by the court an d
the record thereof attached as Exhibits 1, 2, and 3 to the record of trial . These
exhibits disclose the following :

(a) In France on July 18, 1918, the accused was found guiltyof a violation
of the sixty-first article of war, in two specifications thereunder. The firs t
specification alleged that on or about the 17th day of July, 1917, the accused
failed to repair at the fixed time to the properly appointed place for mornin g
drill . The second specification alleged that on or about the 17th day of July,
1917, the accused without proper authority visited a certain city in France .

(b) In France on September 5, 1917, the accused was found guilty of a vio-
lation of the sixty-first article of war, in two specifications thereunder . The
first specification alleged that on or about September 4, 1917, he failed to repair
at the fixed time to the properly appointed place of assembly for drill . The
second specification alleged that on or about the 5th day of September, 1917 .
he failed to repair at the fixed time to the properly appointed place of assembl y
for drill .

(c) In France on November 13, 1917, the accused was found guilty of a viola-
tion of the ninety-sixth article of war, in one specification thereunder whic h
alleged that on or about November 12, 1917, having received a lawful order from
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Corpl . John W. Leach, Company B, Sixteenth Infantry, to report for fatigue ,
the said corporal being in the execution of his office, the accused failed t o
obey the same .

7. The court was appointed December 15, 1917, by ' General Orders, No . 162 ,
of the First Division. Nine officers were detailed as members of the court of
the following grades : One colonel, one major, one captain, and six first lieu-
tenants. There were also appointed a judge advocate of the grade of firs t
lieutenant, and an assistant judge advocate of the grade of second lieutenant .
When the court convened on January 3, 1918, for the trial of the cause there
were present six members of the court, the judge advocate, and the assistan t
judge advocate . Three members of the court were absent, reported sick . The
accused challenged Maj . Phillip Remington, one of the members of the court ,
upon the ground that he had investigated the charges and had formed an opin-
ion. Maj. Remington admitted the challenge and was excused . The accused
was then asked if he objected to being tried by any of the remaining member s
of the court, to which he replied in the negative . The court was then organized
by the members of the court, the judge advocate and the assistant judge advocat e
being sworn. Five members of the court sat upon the trial of the followin g
grades : One colonel and four first lieutenants . No recommendation for clemenc y
by the members of the court or by any other officer or person appears in th e
record .

8. The accused enlisted at Columbus Barracks, Ohio, February 17, 1917. His
age at that time, as given in the enlistment papers, was 19 years and 2 months.
He had no previous military service . The charge sheet gives the date of hi s
arrest as December 13. 1917, which would be the day prior to the date of th e
alleged offense.

9. The court was lawfully constituted . The proceedings were regular. The
record discloses no errors . The fiendings and sentence are supported by th e
record and are authorized by law.

10. It is recommended that the sentence be confirmed and carried into execu-
tion . With this in view there is herewith inclosed for your signature a lette r
transmitting the record to the President for his action thereon, together wit h
an executive order designed to carry this recommendation into effect, should
such action meet with your approval.

E. H. CROWDER,
Judge Advocate General .

EXHIBIT 117 .

FIRST DIVISION, AMERICAN EXPEDITIONARY FORCES,
March 29, 1918.

United States v. Olon Ledoyen, private, Company B, Sixteenth Infantry .
Review of record of trial by general court-martial convened at Headquarters

of the First Division, American Expeditionary Forces, France, January 3, 1918 .
1. Olon Ledoyen, private, Company B, Sixteenth Infantry, was arraigned

and tried by general court-martial, convened at the Headquarters of th e
Sixteenth Infantry, a part of the First Division, American Expeditionar y
Forces, France, on January 3, 1918, charged with a violation of the sixty-
fourth article of war, which so far as material in this case reads :

" Any person subject to military law who * * * willfully disobeys an y
lawful command of his superior officer, shall suffer death or such other pun-
ishment as a court-martial may direct. "

The single specification laid under the Sixty-fourth article of war reads :
"In that Pvt . Olon Ledoyen, Company B, Sixteenth Infantry, having re-

ceived a lawful command from First Lieut . Fred M . Logan, his superior officer ,
to get his equipment and fall in for drill, in France, on or about the 14t h
day of December, 1917, did willfully disobey the same . "

2. Second Lieut . Black, Sixteenth Infantry, acted as counsel for the accuse d
upon the trial. The accused pleaded guilty to the specification and to the
charge. After the plea of guilty was entered the judge advocate read th e
several paragraphs of the Manual that set out the gist of the offense wit h
which the accused was charged and of which he had pleaded guilty . Where-
upon in accordance with the requirements of subdivision (d), paragraph 154 ,
Manual for Courts-Martial, 1917, the president made the following explana-
tion to the accused :

" You, Pvt. Ledoyen, the accused, understand that in pleading guilty to
the charges and specifications here you admit that you committed all the ele-
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ments of the acts with which you are charged, and that you committed the m
of your own free will, and that you were not forced into doing it by any
influence . By pleading guilty you make it not necessary for the judge advocat e
to prove these charges against you, the extreme penalty for which in tim e
of war is death, or such other punishment as the court-martial may direct .
In pleading guilty you throw yourself upon the mercy of the court to adjudg e
you this penalty . Having been thus informed do you wish your plea of guilty
to stand? "

After this explanation was made by the president of the court and in re-
sponse to the concluding sentence, which is in the form of a question addresse d
to the accused, the accused answered—" Yes, sir ."

3. Notwithstanding the plea of guilty, which legally established the guilt o f
the accused of the offense charged, First Lieut . Fred M. Logan, Sixteenth Infan-
try, was sworn as a witness in behalf of the prosecution . This is the officer
who signed the charges and whose order was willfully disobeyed by the accused
The testimony of this witness is short, was given in answer to questions pro-
pounded by the judge advocate and the court, and inasmuch as it is the only
testimony in the case it will be quoted in full :

Q . State your name, rank, and organization .—A. Fred M. Logan, first lieu-
tenant, Sixteenth Infantry.

Q . Do you know the accused ; if so, state his name, rank, and organization .—
A . Olen Ledoyen, private, Company B, Sixteenth Infantry .

Q. On or about the 14th day of December, 1917, did you give Pvt. Ledoyen
an order?—A. I did .

Q. He did not obey that order, did he?—A . No, sir ; he did not . He refused
and stated that he refused .

Q . What was the order?—A . He was ordered to get his pack and get read y
for drill with his squad .

Q. Was there any reason why he would not obey?—A. No, sir. He did it
willfully and was warned at the time.

Q . Did you give him the order in person?—A. I did.
Q . Did he say anything in regard to why he disobeyed?—A . No, sir .
Q . You may state any further facts or circumstances surrounding the case . —

A . At that time, when he was ordered to get his pack and report for dril l
with his squad, he refused and stated that he would not go to drill . I then
told him of the consequences of such an act and gave him another opportunit y
to go get his pack and drill and he again refused, saying : " I refuse to go t o
drill. "

Q. You warned him of the consequences of his acts?—A . Yes, sir.
Questions by the court :
Q. State as nearly as you can remember the exact words that you used in

warning the accused of the consequences of his act .—A. I told him that he was
liabling himself to trial by general court-martial, which might impose a very
heavy penalty . There were four who first refused to go to drill and two recon-
sidered and went to drill later. I asked the accused if he understood what he
was doing and he and Pvt. Fishback still refused to drill.

Q . Did the accused know that a court-martial might impose a death penalty
for his act?—A. I think not. I do not believe that I told him that .
. Q. You stated a heavy sentence?—A. Yes, sir.

Q . Did this man offer any reason as to why he refused to drill?—A. No, sir.
Q . Was it simply a positive, flat refusal with no excuses?—A. Yes, sir.
The defense had no testimony to offer, but made the following verbal unswor n

statement :
Lieut. Logan had us out on the hill the day before and we nearly froze t o

death and the next day I was so stiff that I could not drill .
The court was then closed and found the defendant guilty of the specificatio n

and of the charge, was opened to receive evidence of previous convictions which
will be hereafter referred to, was again closed, and sentenced the accused to be
shot to death with musketry.

4. The record recites that two-thirds of the members of the court concurred i n
the sentence . This recital is in accordance with the statutory requirement tha t
a sentence of death shall not be pronounced except by a vote of two-thirds of the
members of the court-martial, and it properly must be construed as a recita l
that at least two-thirds of the members concurred . And even though all of the
members of the court had concurred in pronouncing the death sentence, it woul d
not have been proper to have so stated in the record, as such recital would dis-
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close the way in which each member of the court voted and would serve to iden-
tify each mernber as voting for such sentence .

5. The court was convened by Maj . Gen R . L . Bullard, commanding the Firs t
Division of the Expeditionary Forces. The sentence was approved by him an d
forwarded to the commander in chief of the Expeditionary Forces for actio n
under the provisions of the forty-eighth article of War .

The record was reviewed by Lieut . Col . Blanton Winship, judge advocate of
the First Division, who, in a memorandum addressed to Maj . Gen . Bullard, rec-
ommended that the sentence be approved, among other things saying :

" It would be difficult to find a more exaggerated case of defiance and insub-
ordination unaccompanied by violence than the one here shown, nor one whic h
was calculated to have a more hurtful effect on others . We have undertaken a
task, the accomplishment of which requires unhesitating and implicit obedienc e
to orders, and no insubordination can be tolerated. The time must inevitabl y
come—if this is not the appropriate one, which it would seem to be—when th e
death sentence must be imposed for willful disobedience of orders . "

Gen. Pershing reviewed this case in connection with three other cases i n
which the death sentence had been pronounced, coming from the First Division ,
and after referring to these four cases in his communication of February 8 ,
1918, transmitting the record in the trial of the case now being discussed and
the records in the other three cases, said :

" I recommend that the sentences in these cases be confirmed and that I b e
advised by cable of such action .

" The fact that these men are clearly guilty of offenses punishable under th e
law with death is not the only, or, indeed, principal reason for my recommenda-
tion . I believe that for purely . military offenses the penalty of death should not
be inflicted unless there is a military necessity therefor . It is absolutely neces-
sary for the safety of our Army that sentinels on the outposts keep continuousl y
on the alert, and it is just as necessary for our success as a fighting force tha t
orders be obeyed, especially among troops in contact with the enemy. Indeed, I
regard the two soldiers who willfully disobeyed orders without excuse or ex-
tenuation as more deserving of the extreme penalty than the two men wh o
slept on post, and I believe the execution of the sentences is quite as necessary
in their cases as in the others. I recommend the execution of the sentences in
all these cases in the belief that it is a military necessity and that it will
diminish the number of like cases that may arise in the future . "

6. Evidence of four previous convictions were considered by the court an d
the record thereof attached as exhibits 1, 2, 3, and 4 to the record of trial.
These exhibits disclose the following :

(a) In France on July 21, the accused was found guilty of the followin g
charges and specifications :

(1) Violation of the sixty-first article of war .
The first specification alleged that Pvt . Ledoyen absented himself withou t

proper authority from 6 a . m., July 17, 1917, to about 5 p. m., July 17, 1917.
The second specification alleged that Pvt . Ledoyen absented himself without

proper authority from about 6 :30 a . 'm ., July 18, 1917, until about 5 p. m. ,
July 18, 1917 .

The third specification alleged that Pvt. Ledoyen absented himself withou t
authority from about 7 a . m., July 19, 1917, until about 6 p . m., July 21, 1917 .

(2) Violation of the ninety-sixth article of war .
The first specification alleged that Pvt . Ledoyen upon being received from

the guard and ordered by Corp . Carey, Company B, Sixtheenth Infantry, to
go to his quarters and prepare for inspection, did fail to obey said order.

The second specification alleged that Pvt . Ledoyen did on the 17th, 18th
and 19th days of July, 1917, visit a certain town in France in violation o f
standing orders.

(b) In France on August 22, 1917, the accused was found guilty of a vio-
lation of the sixty-first article of war with two specifications thereunder .
The first specification alleged that on or about the 21st day of August, 1917 ,
he did, without proper leave, go from the properly appointed place for dril l
after having repaired thereto for the performance of said duty. The second
specification alleged that on or about the 22d day of August, he failed
to repair to the properly appointed place of assembly for drill .

(c) In France on September 5, 1917, the accused was found guilty of a
violation of the sixtyfirst article of war, in two specifications thereunder.
The first specification alleged that on or about the 3d day of September ,
1917, he failed to repair at the fixed time to the properly appointed place for
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drill . The second specification alleged that on or about the 4th day of
September, 1917, he failed to repair at the fixed time to the properly appointe d
place of assembly for drill .

(d) In France on December 10, 1917, he was found guilty of violatio n
of the ninety-sixth and sixty-first articles of war. The specification under th e
ninety-sixth article of war alleged that upon receiving a lawful order from
Edd Record, sergeant, Company B, 16th Infantry, to get up and stand reveille ,
the sergeant in the execution of his office, he did then fail to obey the same .
The specification under the sixty-first article of war alleged that on or abou t
the 8th day of December, 1917, the accused failed to repair at the fixe d
time to the properly appointed p lace of assembly for drill .

7. The court was appointed December 15, 1917, by General Order No . 162 of
the First Division . Nine officers were detailed as members of the court, o f
the following grades : One colonel, one major, one captain, and six first lieu-
tenants. There were also appointed a judge advocate of the grade of first lieu -
tenant, and an assistant judge advocate of the grade of second lieutenant .
When the court convened on January 3, 1918, for the trial of the accused, ther e
were present six members of the court, the judge advocate, and the assistan t
judge advocate. Three members of the court were absent, reported sick . The
accused challenged Maj . Phillip Remington, one of the members of the court ,
upon the ground that he had investigated the charges and had formed a n
opinion. Maj . Remington admitted the challenge and was excused . The ac-
cused was then asked if he objected to being tried by any of the remainin g
members of the court, to which he replied in the negative . The court was then
organized by the members of the court, the judge advocate, and the assistan t
judge advocate being sworn . Five members of . the court sat upon the trial ,
of the following grades : One colonel and four first lieutenants . No recommenda-
tion for clemency by the members of the court or by any other officer or person
appears in the record.

8. The accused enlisted at Columbus Barracks, Ohio, February 3, 1917. His
age at that time, as given in the enlistment papers, was 18 years and one month .
He had had no previous military service . The charge sheet gives the date of hi s
arrest as December 13, 1917, which would be the day prior to the date of th e
alleged offense.

The record in the case of Pvt . Stanley G. Fishback, Company B, Sixteenth
Infantry, who was convicted of disobeying an order of similar import given b y
the same officer at the same time as the order disobeyed by Pvt . Ledoyen, also
states that Pvt . Fishback was put under arrest on December 13, which would be
the day preceding the disobedience . The record in the trial of Pvt. Fishbac k
contains a statement of the prosecuting witness that Fishback was under guar d
at the time the order was given, and it also appears in that record that he and
Ledoyen were together at the time the order was given.

9. The court was lawfully constituted. The proceedings were regular. The
record discloses no errors . The findings and sentence are supported by the
record and are authorized by law.

10. It is recommended that the sentence be confirmed and carried into execu-
tion. With this in view there is herewith inclosed for your signature a lette r
transmitting the record to the President for his action thereon, together wit h
an executive order designed to carry this recommendation into effect should
such action meet with your approval.

E. H . CROwnER ,

Judge Advocate General.

EXHIBIT 118.

WAR DEPARTMENT ,

OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, April 4, 1918.
In the First Division, American Expeditionary Forces, France.
United States v. Jeff Cook, private, Company G, Sixteenth Infantry.
Review of record of trial by general court-martial convened at headquarter s

First Division, American Expeditionary Forces, France, December 29, 1917 .
Action of the President .

1. Jeff Cook, private, Company G, Sixteenth Infantry, 'was tried on December
29. 1917, by general court-martial convened at the headquarters of the Six-
teenth Infantry, a part of the First Division, American Expeditionary Forces,
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France, charged with a violation of the eighty-sixth article of war, which, s o
far as material to this case, reads :

"Any sentinel who is found * * * sleeping upon his post * * * shall,
if the offense be committed in time of war, suffer death or such other punish-
ment as a court-martial may direct . "

The single specification laid under this article reads :
" In that Pvt. Jeff Cook, Company G, Sixteenth Infantry, being on guar d

and posted as a sentinel in time of war, in the face of the enemy, in France ,
on or about the 5th day of November, 1917, was found sleeping on his post ."

The charge was signed by John T. Baker, first lieutenant, Sixteenth Infantry .
Second Lieut . R. P. Cooper, Sixteenth Infantry, acted as counsel for th e

accused. The Government was represented by a judge advocate and a n
assistant judge advocate. Before being arraigned the accused was given an
opportunity to challenge any member of the court, and upon being aske d
whether he objected to being tried by any member of the court present
answered in the negative. The members of the court, the judge advocate,
and the assistant judge advocate were then sworn and the defendant arraigned ,
a plea of not guilty entered, evidence taken, the accused found guilty of th e
specification and the charge, and sentenced to be shot to death with musketry .

Lieut. Col . Blanton Winship, judge advocate of the First Division, reviewe d
the record before its consideration by the division commander, and recom-
mended that the sentence be approved. Among other things, he said :

" This is the second death sentence imposed in this division for sleeping o n
post. We are in the face of a vigilant, relentless, and ingenious enemy . Realiz-
ing as I do that any lack of vigilance on the part of a sentinel in the front -
line trenches may reasonably bring disaster and dishonor upon our militar y
forces and death for the offending sentinel's comrades, I can not escape th e
conclusion that, as a deterrent, the sentence of the court is necessary . "

Maj . Gen . R. L. Bullard, commanding the First Division, approved the sen-
tence without comment and forwarded the record for action under the forty -
eighth article of war.

Gen . Pershing reviewed this case in connection with three other cases, all
arising in the Sixteenth Infantry, in which the death sentence had bee n
pronounced by the same court, and after referring to these four cases, in hi s
communication of February 8, 1918, transmitting the records of the trials, said :

" The fact that these men are clearly guilty of offenses punishable under th e
law with death is not the only or, indeed, the principal reason for my recom-
mendation . I believe that for purely military offenses the penalty of deat h
should not be inflicted unless there is a military necessity therefor . It is abso-
lutely necessary for the safety of our Army that sentinels on the outposts kee p
continuously on the alert, and it is just as necessary for our success as a fightin g
force that orders be obeyed, especially among troops in contact with the enemy .
Indeed, I regard the two soldiers who willfully disobeyed orders without excus e
or extenuation as more deserving of the extreme penalty than the two wh o
slept on post, and I believe the execution of the sentences is quite as necessary
in their cases as in the others. I recommend the execution of the sentence s
in all these cases in the belief that it is a military necessity and that it wil l
diminish the number of like cases that may arise n the future ."

2. The accused enlisted May 11, 1917, at Fort Logan, Colo ., with no previou s
service. His age at that time, as given in the enlistment papers, was 1 8
years and 11 months . His residence is stated to be Wilburton, Okla . No
evidence of any previous convictions for any offense, either civil or military,
was submitted to the court .

3. The following is in brief the evidence offered by the Governmnt in it s
case in chief :

Corpl . Marcus Walentic, Company G, Sixteenth Infantry, testified that th e
accused was in his squad, and was by the witness posted as a sentinel o n
November 5 ; he was posted on an outpost of the first line, about 50 yards fro m
the dugout ; the accused was on duty with Pvt. M. J. Clark, Company G ,
Sixteenth Infantry ; the witness visited the sentinels about every 45 minutes ;
he visited the sentinels probably between 3 and 4 o'clock in the morning, and

Q. What did you see when you visited Pvt. Cook?—A. I found Pvt . Cook and
Pvt . Clark, and Pvt . Cook was asleep.

Q . What makes you think he was asleep?—A. I picked up his gun and
shook him, and he looked up, and I asked him what was the matter, and h e
said, " nothing, just tired," and then I said, " Where is your gun? " and h e
looked around and said he did not know.
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Q. When you came up to Pvt. Cook, was he standing up?—A. He was lean-
ing up against the bank .

Q . Where was his gun?—A. Lying on the parapet.
On cross-examination, by counsel for the defense, he testified in substance

that the accused was standing up ; that his gun was in front of him on the,
parapet, within probably 10 or 12 inches away to the right ; that the witness
came up to the accused on the left, and when witness picked up the gun th e
accused made no move, but had his hands folded and his face down, and whe n
witness shook the accused the latter looked up and said he was pretty tired .
When questioned by the court the witness stated that the accused was poste d
in an old trench just back of the barbed wire ; that the sentinels had no per-
mission to sit down .

Pvt . M. J . Clark, Company G, Sixteenth Infantry, testified that he was poste d
as a sentinel with the accused at the time of the alleged offense ; that they went
on duty at 4 o'clock in the afternoon, and their tour of duty continued unti l
about 6 the next morning, with one hour off and two on during this time ; that
they were on what is called a double-sentry post, two soldiers being on duty a s
sentinels at the same time and place ; that at the time Corpl . Walentic made
the inspection when he claimed the accused was asleep, the accused and th e
witness were standing up on the fire step facing toward the enemy lines, an d
that the accused was leaning against the bank or wall of the trench. It
appeared subsequently in the record that the trench was about shoulder high ,
and the normal position of a sentinel when on duty was to lean over against
the wall of the trench with his head down so as be exposed as little as possible ;
and if this was done the rifle would be to the right, resting on the parapet .
The accused was in this position at the time of the alleged offense . He had his
head down . The witness further testified that when Corpl . Walentic came up
he took the rifle of the accused from the parapet, and

Q. Had you awakened Cook (the accused) before this time?—A. No, sir.
Q . Did you notice that he was asleep before the corporal came up?—A . No ,

sir . The corporal came up and told me to get down, and that was all, and I
had not noticed him before, and the corporal got up and took the gun .

On cross-examination by counsel for the accused, the witness testified tha t
they went on duty at 4 o'clock p . m., and were relieved at 6 a. m . ; that durin g
that period they got no sleep, although relieved at intervals by other sentinels
during the night. Regarding this matter, he said :

A. No, sir ; we was relieved, but never got any sleep, as we did not have any
place to sleep .

Q. What did you do when you were relieved?-'—A. We went in and sat down.
Q. Describe how you and the accused were posted . Were you on the firin g

step?—A. Yes, sir ; we were posted looking over the bank, over the front, at th e
enemy . He stood on one side of me.

In answer to a question by the court, the witness stated in substance that h e
believed the accused was asleep .

Lieut . Baker, who signed the charge, testified as follows : That he knew
the accused ; that he did not know exactly where the sentinels were posted ;
that Corpl . Walentic had two posts, and the accused was on duty with one of
them. These posts were in the the front line, were listening posts, in fact ;
that they were what were known as three-men posts, each man being on tw o
hours and off one during the period from about 4 o'clock in the afternoon unti l
daylight the next morning, and that while there were two men on post all th e
time, neither had authority to sleep, and, of course, were required to be on th e
alert.

4 . For the defense the accused was sworn as a witness in his own behalf . He
testified that he was on duty as a sentinel ; that it was a three-man post, each
man on two hours and off one between the hours stated by the witnesses ;
that at the time it is alleged he was asleep on post he was standing up beside
Pvt . Clark, the other sentinel, with his head on his hands and his poncho on
the top of his helmet to cut the wind ; that his rifle was on the parapet imme-
diately to his right ; that he knew Corpl. Walentic came up and took his rifle off
the parapet, and

Q. You heard him when he came up?—A . I was drowsy, but not asleep .
*

	

*

	

*

	

*

	

*

	

*

	

*
Q . How much sleep did you have during the day previous?—A . No sleep

at all .
Q . Did you do any fatigue duty the day before?—A . No, sir.
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Q. What kept you from sleeping in this dugout?—A. Wood chopping on the
inside of the dugout.

Q . How many nights had you been on post?—A . Six nights .
Q . During these nights did you get any sleep at all?—A . No, sir ; not much .
Q. You did not get any sleep?—A. No, sir.
Q . You say you had not had any sleep for six nights?—A. No, sir.
Q . Had you been sleeping any during the day?—A. Not much, as it was too

noisy.
He further testified that he heard Corpl. Walentic tell Pvt . Clark to step

down off the fire step, that the corporal came up to him from behind and
reached up and took the rifle off the parapet, and that he knew he was doin g
so at the time, and

Q. What made you think . he had it?—A. I realized when he was there tha t
it was he that took it, and I had the poncho around my helmet and in m y
hand so I would not get cold, and I never knew he was going to take the rifle .

Q. Did you feel the corporal when he shook you?--A. Yes, sir .
Q . Did you turn your head?—A. Yes, sir.
Q. Did he have your gun in his hand?—A. No, sir ; he had set it down .
The accused further testified that while he had never been on special senti-

nel duty before, he understood that it was his duty to remain awake and b e
on the alert.

5. Corpl . Walentic was recalled and questioned by the court . He described
the character of the post, as did the other witnesses ; said that the night wa s
dark ; again described how he took the rifle of the accused from the parapet ,
and

Q. Did the accused have a poncho around his head?—A . I do not know.
That he was asleep at the time in question the accused denied . However ,

the circumstances described by Corpl . Walentic and Pvt. Clark reasonably
supports the conclusion of the court that the accused was asleep .

6. In his review of the record, Lieut . Col . Blanton Winship, division judge
advocate, states :

" While not in evidence, Col. J. L. Hines, the commanding officer of the ac-
cused, who forwarded the charges recommending trial by general court-martial ,
gave in his indorsement as `extenuating circumstances : Youth and failure of
soldier to take the necessary rest while off duty on first occupation of
trenches. ' "

7. It is alleged that the offense was committed on November 5 . The charge
sheet shows that the accused was placed in confinement on November 13 . The
court was appointed December 15, 1917, by General Order, No . 162, Headquar-
ters, First Division . Nine officers were detailed as members of the court, wit h
the following grades : One colonel, one major, one captain, and six first lieu -
tenants . There was also appointed a judge advocate of the grade of first lieu-
tenant and an assistant judge advocate of the grade of second lieutenant .
When the court convened on December 29, 1917, for the trial of the case, ther e
were present eight members, all of whom sat upon the trial, Lieut . Irwin, de-
tailed as a member of the court, was absent, reported sick . No recommenda-
tion for clemency by any member of the court, by the reviewing authority, o r
the commander in chief appears in the record .

The court was lawfully constituted, the proceedings were regular, and th e
record discloses no substantial error . There is evidence supporting the find-
ings and sentence.

8. It is recommended that the sentence be confirmed and carried into execu-
tion . With this in view there is herewith inclosed for your signature a lette r
transmitting the record to the President for his action thereon, together wit h
an Executive order designed to carry this recommendation into effect, shoul d
such action-meet with your approval .

E. H. CsowEra,
Judge Advocate General.
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EXHIBIT 119 .

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, April 4, 1918.

In the First Division, American Expeditionary Forces, France .

United States t. Pvt . Forest D . Sebastian, Company G, Sixteenth Infantry .
Review of record of trial by general court-martial, convened at Headquarters
First Division, American Expeditionary Forces, France, December 29, 1917 .

1. Pvt. Forest D. Sebastian, Company G, Sixteenth Infantry, was tried at the
headquarters of the Sixteenth Infantry, a part of the First Division, American
Expeditionary Forces, France, by general court-martial, which convened Decem-
ber 29, 1917, charged with violation of the eighty-sixth article of war, which s o
far as here material reads :

"Any sentinel who is found * * * sleeping upon his post * * * shall ,
if the offense be committed in time of war, suffer death or such other punishmen t
as a court-martial may direct."

The single specification laid under this charge is as follows :
" In that Forest D. Sebastian, private, Company G, Sixteenth Infantry, bein g

on guard and posted as a sentinel in time of war and in the face of the enemy, a t
France, on or about the night of November 3 and 4, 1917, was found sleeping o n
his post."

The charge was signed by George T . Phipps, first lieutenant, Sixteenth
Infantry .

Upon the trial Second Lieut . R. P. Clark, Sixteenth Infantry, appeared a s
counsel for the accused. Before being arraigned the accused was afforded a n
opportunity to challenge any member of the court and upon being asked if h e
objected to being tried by any member present answered in the negative. All
members of the court, the judge advocate, and the assistant judge advocate were
then sworn . The accused was then arraigned, pleaded not guilty, evidence wa s
taken, and accused was convicted and sentenced to be shot to death wit h
musketry.

The record was reviewed by Lieut . Col . Blanton Winship, judge advocate of th e
First Division, who recommended that the sentence be approved. From his
review the following is quoted :

" This is the first death sentence imposed in this division for sleeping on post .
We are in the face of a vigilant, relentless, and ingenious enemy . Realizing,
as I do, that any lack of vigilance on the part of a sentinel in the front-lin e
trenches may reasonably bring disaster and dishonor upon our military force s
and death for the offending sentinel's comrades, I can not escape the conclusio n
that as a deterrent the sentence of the court is necessary . "

The sentence was approved without comment by Maj . Gen . R. L. Bullard, com-
manding the First Division, and forwarded for action to the commander in chie f
of the Expeditionary Forces in France under the forty-eighth article of war.

Gen . Pershing reviewed this case in connection with three other cases, all
arising in the Sixteenth Infantry, in which the death sentence had been pro-
nounced by the same court, and after referring to these four cases in his com-
munication of February 8, 1918, transmitting the records of the trials to thi s
office, said :

" I recommend that the sentences in these cases be confirmed and that I b e
advised by cable of such action.

" The fact that these men are clearly guilty of offenses punishable under th e
law by death is not the only or, indeed, the principal reason for my recom-
mendation . I believe that for purely military offenses the penalty of deat h
should not be inflicted unless there is a military necessity therefor . It is abso-
lutely necessary for the safety of our Army that sentinels on the outpost keep
continuously on the alert, and it is just as necessary for our success as a fight-
ing force that orders be obeyed, especially among troops in contact with th e
enemy . Indeed, I regard the two soldiers who willfully disobeyed orders with -
out excuse or extenuation as more deserving of the extreme penalty than th e
two men who slept on post, and I believe the execution of the sentences i s
equally as necessary in their cases as in the others. I recommend the executio n
of the sentences in all cases . in the belief that it is a military necessity and that
it will diminish the number of like cases that may arise in the future. "
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2. The accused enlisted April 18, 1917, at Jefferson Barracks, Mo., with no
previous military service . His age at that time was given on the enlistment
paper as 19 years and 6 months, his address 502 Madison Street, Eldorado, Ill .,
care of his mother. No previous conviction for any offense, civil or military ,
was submitted to the court, and Corpl . A . T . Shotwell, principal witness for the
Government, testified :

" Q. Have you known the accused for some time while in the service?—A .
Quite a bit.

" Q. Have you known him as a poor or good soldier?—A . Always a good
soldier. "

Col. J . L . Hines, commanding officer of the regiment to which the accuse d
belonged, in his indorsement under date of November 22, 1917, recommendin g
trial by general court-martial, said :

" Extenuating circumstances : Youth and failure of soldier to take the neces-
sary rest while off duty on first occupation of trenches ."

3. The evidence in behalf of the Government may be thus summarized :
Corpl . Shotwell testified that the accused was in his squad on the night i n

question and at the time of the alleged offense was posted as a sentinel on on e
of the outposts in a front-line trench. Two sentinels were on duty at the same
time and place. The sentinels were on duty for two hours and off for an inter-
val, whether for one hour or two hours is not very clear, from late each after -
noon until the following morning. The accused went on his first tour of duty
about 6 o'clock in the evening . Between 7 and 8 o'clock Corpl. Shotwell visited
the accused and his companion where they were posted as sentinels ; the accused
then had the appearance of being asleep ; witness warned him of the danger h e
was in ; again, between 10 and 11 o'clock, witness found the accused in the same
condition, took his rifle from the parapet and carried it away, the accused later
coming to witness and getting it ; that witness visited the same post from time
to time thereafter during the night and found accused awake and alert, and

" Q . Can you swear on oath that this man was asleep?—A . I can say that I
took his rifle, and the condition he was in, but I can not swear he was asleep . "

Corpl . Shotwell further testified on cross-examination that the top of the
trench would about strike his shoulder ; that the natural position for a sentinel
standing at this post would be to lean against the wall of the trench ; that the
position in which he found the accused was the natural position for one on
duty, and that the sentinels who were on duty laid their rifles over the parapet .
This was the position of the rifle of the accused when the corporal took it upo n
his second visit. Further, that when he visited a post he would lay his own
rifle upon the parapet and take it down from the parapet when he left ; that
upon each visit the accused had his helmet on ; that he did not ask the accused
upon either occasion whether or not he was asleep, but came up and shook him ;
that the night was very dark.

Pvt . George Gladwell, a witness for the prosecution, testified that he was a
sentinel on duty with the accused during the night in question ; that Corpl .
Shotwell visited the post between 7 and 8 in the evening ; that witness wa s
then standing beside the accused on the firing step at the time of the visit ; that
he said nothing to the accused on the approach of the corporal ; that when th e
corporal came up accused was leaning forward on the top of the trench an d
the corporal took his rifle, shook him, and told him that lives were dependin g
upon him ; that the corporal came back two or three hours later and took th e
rifle of the accused, and

" Q. Did he (the accused) say anything to you about being sleepy?—A .
Yes, sir.

" Q. What did he say?—A. He told me he was on gas sentry the night before
and that lie was very tired.

" Q. Did he make any other statement?—A . No, sir .
" Q. In regard to sleep?—A . No, sir .

*

	

*

	

*

	

*

	

*

	

*

	

*
" Did you talk with Sebastian (the accused) while you were on post wit h

him? Could you tell whether or not he was about all in that night?—A. He
said he was pretty tired .

Q . Did the corporal ever place his rifle upon the parapet?—A. Yes, sir.
" Q . Would you be willing to swear that Sebastian was asleep?—A . No, sir. "
In answer to questions propounded by the court, the witness further testified :
" Q . Why did you tell him to keep awake if he could?—A. I did not want to

see him get into any trouble.
" Q. You believe this man was asleep at any time?—A. I can not say.
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" Q . You do not know whether or not he was asleep?—A. No, sir .
*

	

*

	

*

	

*

	

*

	

*

	

*

" Q . Did you try to shame him?—A. I told him the first time to keep awak e
if he could.

" Q . Did he say he was not asleep?—A . Yes, sir .
" Q . Said he was not asleep?—A . Yes, sir. "
4. The only witness called by the defense was Pvt. Eggleston, of Company G,

Sixteenth Infantry . He testified in substance that he was on gas guard th e
first night in the trenches and that the accused was on guard with him ; tha t
they went on gas guard about 8 o ' clock ; that they got no sleep that night, and

" Q. The next day when you were off duty in the morning were you given
a chance to sleep?—A. If we could find a place .

"Q. Were chances to sleep scarce?—A . Yes, sir.
" Q . Why?—A. Sergt . Klien said to let the men on outpost have a chance

to sleep and we could not find bunks only just the best we could.
" Q . Do you know whether the accused had any sleep the day after he wa s

on gas guard?—A. No, sir, he did not . Very little if any.
" Q . Did you get any sleep the next day?—A . No, sir .
" Q . Were you on post the next night?—A . Yes, sir.
It may be inferred from what appears elsewhere in the record that the

accused was on gas guard the night preceding the night he is said to have been
found sleeping on his post .

The accused did not testify or make a statement, sworn or unsworn, in hi s
own behalf. The president of the court properly advised the accused of hi s
rights to testify in his own behalf or to make a statement. Counsel for the
accused and the judge advocate submitted the case to the court with ver y
brief comments .

5. * The specification alleges that the offense was committed on the night of
November 3-4 . The charge sheet shows that the accused was placed in con-
finement on November 14. The record shows that the accused, after ,th e
alleged offense, finished out his tour of duty as a sentinel .

The court was appointed December 15, 1917, by General Order, No . 162, of
the First Division . Nine officers were detailed as members of the court wit h
the following grades : one colonel, one major, one captain, and six first lieu -
tenants. There were also appointed a judge advocate of the grade of firs t
lieutenant, and an assistant judge advocate of the grade of second lieutenant .
When the court convened on December 29, 1917, for the trial of the accused,
eight members of the court were present and sat on the trial . Present also
were the judge advocate and assistant judge advocate . One officer of the grade
of first lieutenant, detailed as a member of the court, was absent, reported sick.

6. The court was lawfully constituted. The proceedings are regular . The
record discloses no errors affecting the right of the accused. The evidence an d
the inferences which the court was authorized to draw therefrom supports th e
conviction .

7. It is recommended that the sentence be confirmed and carried into exe-
cution. With this in view there is herewith inclosed for your signature a

' letter transmitting the record to the President for his action thereon, together
with an executive order designed to carry this recommendation into effect ,
should such action meet with your approval.

ExHIBIT 120 .

WAB DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, April 5, 1918.
MY DEAR GEN. MARCH : Here are four eases from France involving the deat h

sentence—two for sleeping on post, two for disobedience of orders . I regret
that the reviews have been so long delayed, but I have had to go outside o f
the records for relevant facts.

The first paper that will encounter your attention is a brief memorandum
prepared by the officer charged with the study of these cases, which will giv e
you a survey of all four cases and will prepare you for a quick reading and
understanding of the review prepared by this office in each case .

E. H.CROWDER. ,
Judge Advocate General.
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You will notice that I have not finished the reviews by embodying a definite
recommendation .

It would be unfortunate, indeed, if the War Department did not have on e
mind about these cases. There is no question that the records are legally
sufficient to sustain the findings and sentence . There is a very large question
in my mind as to whether clemency should be extended . Undoubtedly Gen .
Pershing will think, if we extend clemency, that we have not sustained him in •
a matter in which he has made a very explicit recommendation .

May we have a conference at an early date?
E . H . CROWDER,

Judge Advocate General.
Maj. Gen. PEYTON C. MARCH,

Ch/ief of Staff.

EXHIBIT 121 .
APRIL 10, 1918 .

Memorandum for Gen. Crowder.
Subject : Four cases from France involving death sentence .

1 . In addition to what appears in the several reviews of these four cases ,
the following additional facts are called to your attention as bearing upon the
justice and the expediency of carrying the sentences into effect :

(a) All these cases arose in the Sixteenth Infantry . Two of the accused
were not brought to trial for 50 days and upward after their alleged offenses .
All of these cases were tried with an expedition which does not give, on th e
face of the records, any appearance of deliberation . In each case the defense
of the accused was so indifferent as to be practically no defense .

(b) Upon the trial of two of the cases but five officers sat—one colonel and
four first lieutenants . These two trials lasted from 8 p . in. to 9.45 p . m.—tha t
is, from the beginning of the first trial until the conclusion of the second tria l
there elapsed but 1 hour and 45 minutes . Counsel for the accused made no
statement or argument in either of these cases .

In the other two cases eight members of the court sat. The first of these
two trials began at 1 .20 p . in . and the second was completed at 5.25 p. m. In
the first of these cases counsel for the accused made an argument of six lines ,
and in the second an argument of eight lines .

(c) Two of the soldiers—Fishback and Ledoyen—were tried for willfu l
disobedience of an order to go out and drill . -It does not appear that their
organization was near or in contact with the enemy. Both of these men wer e
tried the same evening between 8 and 9 .45 p. m.—two trials . Fishback was
first tried, and it appears in the record of that case that both of the soldier s
were together when the order was given . The.lieutenant who claims to have
given the order testified :

" Q. Did he (Fishback) make any reply to the order?—A. Either he or
Ledoyen made the reply that they refused to go to drill ."

The answer leaves it in doubt as to which refused . Clearly there was but
one order given, apparently directed to both. Clearly also when the court
passed upon the Fishback case it necessarily had, in practical effect, decide d
the Ledoyen case, which immediately followed . Notwithstanding this, counsel
for the accused made no challenge .

It is alleged that the disobedience occurred on November 14 . The charge
sheet shows that each of these men was placed in confinement on November
13 . There is evidence in the records that these men were both in arrest or
under guard when the order was given. Why they were in arrest and by whom
placed in arrest, and whether or not they were to be released from arrest to g o
out to drill in obedience to this order does not appear .

(d) With respect to the two men convicted of sleeping on post, one—Pvt .
Sebastian—is alleged to have committed the offense on the night of Novem-
ber 3-4 ; Pvt. Cook, on the following night. Cook was put in arrest November
13 and Sebastian November 14.

The length of time which elapsed after the alleged offenses and before the
men were brought to trial, the expeditious and seemingly formal manner i n
which they were tried, the lack of any apparent effort on the part of counsel fo r
the accused to make a real defense, the circumstances of extenuation shown i n
the reviews—especially in the cases of the two men convicted of sleeping o n
post—all together, and coupled with the disposition made by the same court of
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other cases of like nature arising in the same organization about the same time ,
make up a record on which it will be difficult to defend or justify the execu-
tion of death sentences by way of punishment, or upon any ground than that a s
a matter of pure military expediency some one should be executed for the mora l
effect such action may have upon the other soldiers .

(e) The four convicted men entered the Army by voluntary enlistment—Le-
.doyen on February 3, 1917, age on enlistment papers, 18 years and 1 month ;
Sebastian, April 18, 1917, age 19 years and 6 months ; Fishback, February 17,
1917, age 19 years and 2 months ; Cook, May 11, 1917, age 18 years and 11
months . None had any previous military experience .

(f) Reference has already been made to other cases tried by the same court .
These will now be more particularly referred to .

William Hindman, private, Company G, Sixteenth Infantry . This soldier wa s
accused of sleeping on post in the front trenches on the night of November 5-6 .
This is the same night that Pvt . Cook, who was convicted, is alleged to have
committed a like offense . In the Hindman case Corpl . Walenic, and Pvt. Clark
were witnesses for the prosecution, as they were also in the Cook case . In "
each case it was said that Pvt . Clark was on duty when his comrades wer e
found asleep. The story told by Corpl. Walenic concerning Pvt. Hindman is, i n
essential respects, very much like the story he told concerning Pvt . Cook. If
anything, the evidence was stronger against Pvt . Cook, because Corpl. Waleni c
testified that the former was sitting down with his blanket around his head,
and, as he believed, asleep, when discovered by the corporal . In the case of
Pvt . Cook, who was convicted, the evidence clearly shows that he was standing
on the firing step in a natural position, with his rifle resting on the parape t
at the time of the alleged offense. Cook was convicted upon the testimony of
the two witnesses referred to, and Hindman was acquitted in spite of the evi -
dence of these same witnesses, by the same court.

Adam Klein, private, Company G, Sixteenth Infantry, was accused of sleep-
ing on post November 3, 1917 . This is the same night that it is alleged Pvt .
Sebastian was found asleep . It will be noted that all these men belonged t o
the same organization. Lieut. D. S . McCune testified directly that he found
Klein asleep. He was on duty in the front line trench. Klein was ac-
quitted .

Dewey G. Brady, Company G, Sixteenth Infantry, was accused of sleeping
on post on the night of November 5 . This is the same night that it is allege d
Pvt . Cook was found asleep . Again Corpl . Walenic was the chief witness fo r
the prosecution. His story of how he came upon Brady, found him asleep,
took his rifle, etc ., is, in essential respects, a replica of the story he told in th e
Cook case, and the evidence in support of the charge against Brady is quite
as strong, if not more convincing, than that in either the Cook or the Sebastian
case, in which the men were convicted . Brady was tried by the same court
and acquitted.

Pvt. Herbert Tobias, Company E, Eighteenth Infantry, was accused of sleep-
ing on post in the front trenches on November 9 . He was tried by a different
court, appointed, however, by the same reviewing authority, viz ., Maj . Gen.
Bullard . The evidence was direct and positive that he was found sound aslee p
on his post . The accused did not take the stand and make any denial of th e
charge. He was tried December 15, was found guilty, and sentenced to be dis-
honorably discharged, with the usual forfeitures, and to be confined for thre e
years. The reviewing authority returned the record for some clerical correc-
tions, and with the suggestion that the court reconsider the case with th e
view to imposing a heavier penalty. Upon reconsideration the court increased
the period of confinment to 10 years, and this sentence was approved .

(g) A number of cases have come from other organizations in France wher e
men were convicted of sleeping on post or willful disobedience of orders . The
following are some of the sentences :

Pvt . John L . Shade, United States Marine, convicted of sleeping on post
November 19, 1917. The sentence as approved was six months' confinement
and forfeiture of two-thirds of his pay for a like period . Maj . Gen . Bundy ,
reviewing authority .

Pvt . Aubroy LaLace, convicted of sleeping on post, January 14, 1918 . The
approved sentence was confinement for one year and one month, with tota l
forfeiture during that period. Maj . Gen . Kernan, reviewing authority.

Pvt . William F . Glidia, convicted of sleeping on post October 31, 1917 . The
approved sentence was confinement for six months, and forfeiture of two-
thirds of his pay for a like period. Gen. Coe reviewing authority.
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Pvt . Enio J. Halonen, United States Marines, was convicted of sleeping onpost December 7, 1917. The sentence as approved was confinement for thre emonths and forfeiture of two-thirds of his pay for a like period . Maj . Gen .Bundy was the reviewing authority. ,
Pvt. Edward M . Wood was convicted of leaving his post before being regularl yrelieved on November 14. The sentence as approved provided for confinementfor six months and forfeiture of two-thirds of his pay for a like period . Maj .Gen . Kernan reviewing authority .
Pvt . James Hadestron was convicted of leaving his post before being regularlyrelieved on December 29 . The sentence as approved was confinement for si xmonths with forfeiture of two-thirds of his pay for a like period . Maj . Gen .Bundy reviewing authority .
The records show with respect to some of these cases that the offenses werenot committed in the front-line trenches. As to others the records do not showwhere the offenses were committed .
A number of cases have also come in from France where men were convicted

of willful disobedience of orders under circumstances which do not distinguis hthem as to the locus of the offense from the cases of Fishback and Ledoyen ,sentenced to death. The sentences run from a few months to several years.
ALFRED E . CLARK ,

Lieutenant Colonel, Judge Advocate .

ExHIBIT 122.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, April 15, 1918 .
Memorandum for Gen . Crowder .
Re : Death penalty in the four cases from France.

1. After reading these records I said to you the other day that were I the
confirming authority, I would not confirm these sentences, and that for the sam e
reason I could not, were I you, recommend confirmation . At your request I
shall now state very briefly my reasons as I then stated them to you orally .

LEDOYEN ' S CASE.

He was charged with disobeying the lawful order to fall in for drill, and wa s
convicted upon his plea of guilty . After plea and before finding, the accused
formally stated in his own behalf that he " could not go to drill " because of the
extreme exposure to which he had been subjected the day before ; that is, that
it was physically impossible for him to drill . This statement was plainly in-
consistent with his plea of guilty ; accordingly the court should have directed a
plea of not guilty and tried the case on that issue . Surely in a capital case a
plea of guilty, especially when, as in all these cases, the accused has not ha d
competent counsel, should be accepted only when it was made with the utmos t
comprehension of all legal implications and of all consequences and only whe n
the plea stands finally as the full, complete, and unmodified intelligent answer of
the accused to the charge . Obviously the record in this case does not meet th e
test, and the proceedings should be disapproved .

FISHBACK' S CASE.

This is in all respects a companion piece to Ledoyen ' s case ; the military
authorities have treated the two as on " all fours ." and ask for the death penalty
in both upon common ground. There is one difference, however. The accused
in this case made no statement after his plea of guilty, and so the record does
not show upon its face any statement inconsistent with the plea . Considered
independently, then, the record gives no basis for the destructive opposition
made to Ledoyen's case. The human facts do . The facts of the two cases are
the same. The conditions and circumstances of the conduct denounced in
both cases are the same. This is shown by the record and conceded and acted
upon by the military authorities . Disapproval need not be based upon stric t
legalism . Other considerations are admissible. In view of what I have said ,
and following the facts of record in Ledoyen's case, I could not confirm th e
Fishback case.

13226—19—PT 7—21
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SEBASTIAN ' S AND COOK' S CASES .

The death penalty In each of these cases was awarded for sleeping o n
post after a plea of guilty. In capital cases extenuating circumstances are
matters of defense . The defense in these eases set up, formally, and with -
out force or persuasion, however, the fact that the accused had been i n
the front line trench for five previous nights from 4 .45 in the evening un-
til 6 o 'clock in the morning, with an actual stand in the sentry post of
two hours on and one hour off. Of course, little rest and no sleep could be had
in such a brief respite. Night after night of vigilance, without opportunit y
for sleep, must rapidly bring exhaustion unless there he chance for res t
and sleep during the day . The accused in one case testified that sleep was
impossible in the dugout during the day, because of the chopping of woo d
therein . In the other case the accused testified that little or no sleep could
be had because of noise, without speaking more specifically . These are mat-
ters of extenuation, the truth of which the court made no effort to prove or
disprove. A competent statement made in defense and standing unimpeache d
ought to be taken as true. Furthermore, in one of the cases the evidence o f
exhaustion is rather convincing. The accused was found evidently asleep
in the early evening, around 8 o ' clock. Ile should have been relieved then
by the corporal who observed his condition . He was not relieved until dis-
covered asleep the second time in the early morning hours.

GENERALLY.

These cases were not well tried . The composition of the court in Ledoyen's
case consisted of one colonel, one major, and four first lieutenants . The four
first lieutenants could have had but little experience . I can not help recall
the British rule which requires, I think, in such cases, three years' service
to render an officer competent as a member of a court-martial . The same
court that tried Ledoyen tried Fishback. The court that tried Cook was
composed of the same members, except a captain (doubtless of considerable
experience) and a first lieutenant (practically of none) were present. And
the same court that tried Cook tried Sebastian.

The character of the record, with its brevity, is such as to leave the human
understanding disturbed by the formal conviction that it carries . These
were mere youth . Not one made the slightest fight for his life . Each was
" defended " by a second lieutenant . Such defense as each had was not
worthy the name. Were I charged with the defense of such a boy on trial
for his life, I would not, while charged with that duty, permit him to mak e
a plea that means the forfeit of his life. The Government should be mad e
to maintain its case at every point in the trial of a capital crime . Court,
judge advocate, and counsel should all endeavor to see that there is a full
trial as well as it fair trial, and that no matter of defense, including extenua-
tion, be omitted.

There is another matter that, finding lodgment in my conscience, I shal l
express : There is an insistence upon the part of Gen. Pershing which tends
to prejudice these cases . He seems to have forgotten that he is not the re -
viewing authority . The relation between confirming authority and the Presi-
dent in these cases is judicial. I do not say that Gen. Pershing may not
make general recommendations as to the maintenance of discipline in hi s
command. I know he may. But his recommendation in these cases is a
special thing, specially interposed in the- course of justice, and characterized
by great insistence. He asks that he be advised by cable of the act of
confirmation, and makes a powerful argument, the gist of which after al l
is to be found in his view of the necessity of exemplary punishment in these
cases . It may be the punishment made especially drastic for the purpos e
of example at times has its place and value. But exemplary punishment
is dangerous to justice. The execution of all military offenders would very
likely decrease the number of future offenses and offenders . But such Dracon-
ian methods would destroy justice without which all else in human society
is of no worth .

It is only right for me to say to you that the military mind will in m y
opinion almost unanimously approve of confirmation in these cases . I do
not say that the military view is to be ignored by the Commander in Chief



ESTABLISHMENT OF MILITARY JUSTICE .

	

1027
of the Army. I myself would not ignore it. But when it offends against my
well-considered sense of law and justice I can not follow it .

AN SELL ,
Brigadier General .

Ledoyen's case, care of Mrs. Henrietta Rentz (aunt), 152 Oliver Street ,
Atlanta, Ga.

Fishback's case, care of Mrs. Sadie Doughty (sister), Cannelton, Ind .
Forest V . Sebastian, care of Mrs. Mary Sebastian (mother), 502 Madison

Street, Eldorado, Ill.
Jeff Cook, care of Andrew Cook (father), Tutie, Okla.

EXHIBIT 123.

Aram 16, 1918.
Memorandum for Gen . Match.
Subject : Four cases from France involving the death penalty .

1. Since our interview on the four cases from France involving the deat h
sentence, at which interview we agreed that we would submit the cases with
a recommendation that the sentences be carried into execution, my attention
has been invited to certain facts of which I had no knowledge at the time of th e
interview and to which I think your attention should have been invited. .

The following four cases of sleeping on post, three of which appear to hav e
arisen in the same regiment, namely, the Sixteenth Infantry, on approximatel y
the same date, and one in the Eighteenth Infantry *four days later, were dis-
posed of as follows :

(a) William Hindman, private, Company G, Sixteenth Infantry. This
soldier was accused of sleeping on post in the front trenches on the night of
November 5-6. This is the same night that Pvt . Cook, who was convicted, is
alleged to have committed a like offense. In the Hindman case Corpl . Walenic
and Pvt . Clark were witnesses for the prosecution, as they were also in th e
Cook case. In each case it was said that Pvt . Clark was on duty when his
comrades were found asleep. The story told by Corpl. Walenic concerning
Pvt. Hindman is in essential respects very much like the story he told con-
cerning Pvt . Cook . If anything, the evidence was stronger against Pvt . Hind-
man than against Pvt. Cook, because Corpl. Walenic testified that the former
was sitting down with his blanket around his head and, as he believed, asleep
when discovered by the corporal . In the case of Pvt. Cook, who was convicted,
the evidence clearly shows that he was standing on the firing step in a
natural position, with his rifle resting on the parapet at the time of the allege d
offense. Cook was convicted upon the testimony of the two witnesses referre d
to, and Hindman was acquitted in spite of the evidence of these same witnesse s
by the same court .

(b) Adam Klein, private, Company G, Sixteenth Infantry, was accused o f
sleeping on post November 3, 1917. This is the same night that it is alleged
Pvt. Sebastian was found asleep. Lieut . D. C. McCune testified directly tha t
he found Klein asleep . He was on duty in the front-line trench. Klein was
acquitted.

(c) Dewey C. Brady, Company G, Sixteenth Infantry, was accused of sleep-
ing on post on the night of November 5 . This is the same night that it is
alleged Pvt . Cook was found asleep. Again Corpl . Walenic was the chief wit-
ness for the prosecution . His story of how he came upon Brady, found hi m
asleep, took his rifle, etc., is in essential respects a replica of the story he
told in the Cook case, and the evidence in support of the charge against Brad y
is quite as strong, if not more convincing, than in either the Cook case or th e
Sebastian cases, in which the men were convicted . Brady was tried by the
same court and acquitted .

(d) Herbert Tobias, private, Company E, Eighteenth Infantry, was accused
of sleeping on post in the .front trenches on November 9 . He was tried by a
different court, appointed, however, by the same reviewing authority, viz, Maj .
Gen . Bullard . The evidence was direct and positive that he was found soun d
asleep on his post . The accused did not take the stand and make any denial of
the charge . He was tried December 15, was found guilty, and sentenced to b e
dishonorably discharged, with the usual forfeitures, and to be confined for thre e
years . The reviewing authority returned the record for some clerical correc-
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tions and with the suggestion that the court reconsider the case with a view
to imposing a heavier penalty . Upon reconsideration, the court increased the
period of confinement to 10 years, and this sentence was approved.

2. I think, perhaps, you would also like to know something of the state of
discipline in other organizations in France as evidenced by the fact that in th e
following cases men have been convicted of sleeping on post, or of leaving pos t
before being regularly relieved, with sentences adjudged which are, by compari-
son with the death sentence, almost trivial :

(1) Pvt. John L. Shade, United States Marines, convicted of sleeping on pos t
November 19, 1917 . The sentence as approved was six months' confinement an d

. forfeiture of two-thirds of his pay for a like period. Maj . Gen. Bundy, review-
ing authority.

(2) Pvt. Aubrey LeLace, convicted of sleeping on post January 14, 1918 . The
approved sentence was confinement for one year and one month, with total for-
feiture during that period. Maj. Gen. Kernan, reviewing authority .

(3) Pvt. William F . Glidia, convicted of sleeping on post October 31, 1917 .
The approved sentence was confinement for one year and one month, wit h
total forfeiture during that period . Maj . Gen . Kernan reviewing authority .

(4) Pvt. Enic J. Valoren, United States Marines, was convicted of sleepin g
on post December 7, 1917 . The sentence as approved was confinement for three
months and forfeiture of two-thirds of his pay for a like period . Maj . Gen .
Bundy was the reviewing authority .

(5) Pvt . Edward M. Wood was convicted of leaving his post before bein g
regularly relieved on November 14, 1917 . The sentence as approved provided
for confinement for six months and forfeiture of two-thirds of his pay for a lik e
period . Maj. Gen . Kernan reviewing authority .

(6) Pvt . James Sadestron was convicted of leaving his post before bein g
regularly relieved on December 29. The sentence as approved was confinement
for six months, with forfeiture of two-thirds of his pay for a like period . Maj .
Gen. Bundy reviewing authority .

The records show with respect to some of the six cases listed above that the
offenses were not committed in the front-line trenches. As to others, the records
do not show where the offenses were committed .

3 . In addition to the foregoing, the study in this office reveals a number o f
cases which have come in from France where men have been convicted of will-
ful disobedience of orders under circumstances which do not distinguish the m
as to the locus of the offense from the cases of Fishback and Ledoyen, wh o
were sentenced to death . The sentences in the cases referred to run from a
few months to several years' confinement .

4 . Permit me finally to observe, without reopening the case, that it wil l
always be a matter of regret to me that the four cases upon which we are calle d
upon to act were not well tried . The composition of the court in Ledoyen' s
case consisted of one colonel, one major, and four first lieutenants . The fou r
first lieutenants could have had but little experience . The same court that trie d
Ledoyen tried Fishback. The court that tried Cook was composed of the same
members, except a captain (doubtless of considerable experience) and a firs t
lieutenant (presumably of little experience) ; and the same court that trie d
Cook tried Sebastian .

	

-
We have discussed the fact that each of the four defendants was a mer e

youth, and I am a little impressed by the fact that not one of them made an y
fight for his life. Each of the four men was defended by a second lieutenant,
who made no special plea for them. I regret exceedingly that in each case the
accused was allowed to make a plea of guilty . As counsel for them, I should
have strongly advised that they plead not guilty and require the Governmen t
to maintain its case at every point.

It will not have escaped your notice that Gen . Pershing has no office of review
in these cases. He seems to have required that these cases be sent to him fo r
the purpose of putting on the record an expression of his view that all four men
should be placed before a firing squad. I do not make this statement for th e
purpose of criticizing his action . Indeed, I sympathize with it. But it is fair ,
in the consideration of the action to be taken here,' to bear in mind the fac t
that Gen. Pershing was not functioning as a reviewing officer with any official
relation to the prosecution, but as commanding general anxious to maintain th e
discipline of his command.

E. H. CROWDER ,
Judge Advocate General .
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EXHIBIT 124 .

WAR DEPARTMENT,
OFFICE OF THE CHIEF OF STAFF,

Washington, April 17, 1918.
Memorandum for the Secretary of War .

Herewith are the court-martial proceedings in four cases occurring in th e
American Expeditionary Forces in France, in which the sentence involves th e
death penalty . In two of these cases, namely, Pvts. Jeff Cook and Forest D .
Sebastian, both of Company G, Sixteenth Infantry, the offense was sleeping o n
post . In the other two cases, namely, Pvts . Olon Ledoyen and Stanley G . Fish-

* back, both of Company B, Sixteenth Infantry, the offense was willful diso-
bedience of the lawful commands of their superior officers .

I have carefully examined the testimony in all these cases and have con-
ferred with the Judge Advocate General concerning every phase of the legal
questions involved . I am in complete agreement with the commanding gen-
eral American Expeditionary Forces, in France, that the sentences should b e
confirmed and they should be duly executed .

Since my original interview with the Judge Advocate General, and unde r
date of April 16, 1918, he has submitted to me a personal memorandum, here -
with, in which without reopening the cases he invited my attention to cases
of other men serving in the American Expeditionary Forces who were tried for
similar offenses and whose sentences are not as severe as the four cases unde r
consideration . The six cases enumerated in paragraph 2 of that memorandu m
refer to offenses which were not committed in the front-line trenches . The
Judge Advocate General states that : " The records show with respect to som e
of the six cases listed above that the offenses were not committed in the front -
line trenches . As to others the records do not show where the offenses wer e
committed." I am able to state from my own personal knowledge that the re -
viewing authorities who are cited in the brief of the Judge Advocate Genera l
indicate that all these cases were either in training camps or in the line o f
communications . Maj . Gen. Kernan, who approved two of the cases, was at
that time the commanding general of the line of communications or, as it is no w
called, the Service of Supply . Maj . Gen. Bundy at the periods indicated by
the date of the offenses was in training camp . Brig. Gen . Coe, on October 31 ,
1917, commanded the Heavy Artillery training camp at Mailly. In none of
these cases, . therefore, was the death sentence an appropriate sentence .

Referring to paragraph 4 of this memorandum of the Judge Advocate Gen-
eral, I do not find that his statement, " I regret exceedingly that in each case
the accused was allowed to make a plea of guilty," is a fact . The record
shows that two of these men, namely, Pvt . Sebastian and Pvt. Cook, did plead
not guilty, and in the case of the other two men, Pvts . Ledoyen and Fishback ,
although the accused pleaded guilty the court proceeded to take evidence in th e
cases in spite of that plea .

The other cases mentioned in paragraph 1 of his memorandum have no t
appeared before me, and I do not know what additional testimony was brought
out in those cases which moved the court to acquittal, but I do not think i n
any case that the different action of other courts has any substantial bearin g
upon the cases at issue.

The American Expeditionary Forces is confronted by the most alert and
dangerous foe known in the history of the world . The safety not only of th e
sentinel's company but of the entire command is absolutely' dependent on th e
vigilant performance of his duties as a sentinel . The safety of that command
depends in an equal measure upon the prompt and complete obedience of th e
different men to the lawful commands of their superior officers. There is no
doubt but that the members of this court had had the necessity for the aler t
performance of the duties of a sentinel strongly impressed upon them at the im-
mediate time of the commission of these offenses. Before daylight on the morn-
ing of November 3, 1917, - the first attack by the Germans upon the America n
lines took place . A salient near Artois, which was occupied by Company F,
of the Sixteenth Infantry, was raided by the Germans, who killed 3 of ou r
men, wounded 11, and captured and carried off 11 more . The very next night,
that is, the night of November 3-4, 1917, Pvt . Sebastian was found sleeping on
his post, and on the night of the 5th Pvt. Cook was found sleeping on his post.
Both of these men belonged to the regiment which had suffered in the Germa n
raid of the 2d-3d . This condition of affairs presented an absolute menace, no t
only to that portion of the line held by the American troops but to the Frenc h
troops in the adjacent sectors .
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With respect to the cases of the two men who willfully disobeyed orders,
these are as flagrant cases as have ever come my notice, and are without ex-
cuses or extenuating circumstances.

I recommend that the sentences of the courts in these four cases be con-
firmed and executed .

P . C . MARCH ,
Major General, Acting Chief of Staff .

Papers pertaining to each soldier were received in Adjutant General's office
with this paper. Each has the order of the President with it. All are in-
closures to this .

EXHIBIT 125 .

MAY 1, 1918 .
MY DEAR MR . PRESIDENT : I present you herewith the court-martial proceed-

ings in four cases occurring in the American Expeditionary Forces in France ,
each of which involves the imposition of the death penalty by shooting t o
death with musketry.

These cases have attracted widespread public interest, and with the papers
are numerous letters and petitions urging clemency, most of which are of that
spontaneous kind which are stirred by the natural aversion to the death
penalty which humane people feel . Many of them are from mothers of soldier s
whose general anxiety for the welfare of their sons is increased by appre-
hension lest exhaustion or thoughtlessness may lead their boys to weaknesse s
like those involved in these cases, which the newspapers have described as
trivial and involving no moral guilt, with the consequence that sons whos e
lives they are willing to forfeit in their country ' s defense may be ingloriously
taken for disciplinary reasons in an excess of severity . Many of the letters
are from serious and thoughtful men, who argue that these eases do not involv e
disloyalty or conscious wrongdoing, and that whatever may have been th e
necessities of military discipline at other times and in other armies, the progress
of a humane and intelligent civilization among us has advanced us beyond th e
helpful exercise of so stern a discipline in our Army in the present war.

I examined these cases personally, and had reached a conclusion with regar d
to the advice which I am herein giving before I had seen any of the letters o r
criticisms .

The record discloses the fact that the divisional commander, the commande r
in chief, Gen . Pershing, the Chief of Staff, Gen . March, and the Judge Advocate
General concur in recommending the execution of the penalties imposed . The
Judge Advocate General limits his concurrence to the technical statement tha t
the proceedings in the cases are regular, and expressing regret that a more
adequate conduct of the defense of the several men concerned was not pro-
vided, concurs in the recommendation of Gen . Pershing. As I find mysel f
reaching an entirely different conclusion, and disagreeing with the entire an d
authoritative military opinion in case, I beg leave to set out at some length the
reasons which move me in the matter.

The cases must be divided into two classes, and I will deal first with the tw o
young men convicted of sleeping while on duty, namely, Pvt . Jeff Cook and
Pvt . Forest D. Sebastian, both of Company G, Sixteenth Infantry .

These cases are substantially identical in their facts . The accusations were
laid under the eighty-sixth article of war, which reads : "Any sentinel who i s
found * * * sleeping upon his post * * * shall, if the offense be com-
mitted in time of war, suffer death or such other punishment as a court -
martial may direct . "

In both cases a corporal inspecting along a front-line trench found these
young men standing in the proper military position, leaning against the trench ,
with their rifles lying on the parapet of the trench within easy reach of their
hands. Each man had his head resting on his arm, and his arm resting o n
the parapet . The offenses were committed, in the Sebastian case on the nigh t
of November 3 and 4, and in the Cook case on or about the 5th of November .
In both cases the testimony was exceedingly brief, and showed that the nigh t
was dark and cold, that the soldiers had their ponchos and other equipment on,
and in one case it was a fair inference that the poncho was drawn over the
ears and trench helmet in such a way as to make it difficult for the soldier
to hear the approaching steps of the corporal . In each case the corporal laid
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his own rifle upon the parapet, and took that of the soldier, carrying it awa y
with him, and instructed the other sentinel, the men being posted in this out -
post duty in twos, to shake the soldier and tell him to report to the corpora l
for his gun. In each case the corporal shamed the soldier for his neglect o f
duty, and pointed out to him the fact that not only his own life but those of
others were at stake, and that he should be more zealous and alert. In neither
case does either the corporal or the fellow sentinel swear positively that th e
accused was asleep, and I confess that on all reasonable grounds, taking th e
circumstances into consideration, it seems to me entirely likely that bot h
men were asleep ; but it is important to .note that in neither case had the
accused stepped away from his proper military post to sit down or lie down ;
both being found standing at their post of duty in what is admitted to have bee n
a correct military position, and if they were asleep their heads literally nodde d
over on to their arms without any intentional relaxation of attention to their
duty so far as can be gathered from any of the surrounding circumstances .

These soldiers were both young. Sebastian enlisted into the Regular Arm y
by volunteering on the 18th of April, 1917, having had no previous militar y
experience, his age at that time being 19 years and 6 months . He was, there-
fore, slightly more than 20 at the time of the alleged offense . Cook enlisted on
the 11th of May, 1917, without previous military experience, his age at tha t
time being 18 years and 11 months. He was, therefore, at the time of the
alleged offense, slightly under 20 years of age .

From the testimony it appears that both of these young men had been poste d
as sentinels doing what is called double sentry duty, going on duty at 4 p . m. ,
and remaining on duty until 6 a . m., with relief at intervals by other sentinel s
during the night, but with no opportunity to sleep during the night because o f
there being no place where they could secure sleep . It further appeared that
neither of them had slept during the day before after having spent the previou s
night on gas sentinel duty, although both had tried to sleep during the day pre -
ceding the night of the alleged offenses, but found it impossible because of th e
noise . In both cases the commanding officers of the soldiers who forwarde d
the charges and recommended trials by general courts-martial added to hi s
indorsement as extenuating circumstances the youth and failure of the soldier s
to take the necessary rest when off duty on the first occupation of trenches.

It is difficult to picture to the eye which has not seen it the situation i n
which these young soldiers were placed . In the month of November the sectio n
of France in which these soldiers were stationed was cold, wet, and uncomfort-
able in the extreme. No sort of shelter of any comfortable kind could be pro-
vided near the trenches, because it attracts enemy - observation and fire .
Throughout one long night they performed duty as gas sentinels ; during th e
next day, when they perhaps ought to have sought more rest than they di d
seek, they found it difficult to secure any sleep because of the noise an d
discomfort of their surroundings . As a consequence, on the night of the
alleged offenses they had reached the place at which exhausted nature ap-
parently refused to go further, and without any intentional relaxation of
vigilance on their parts they dozed in standing positions at their posts o f
duty .

I am quite aware of the gravity of this offense, and of the fact that the safet y
of others, perhaps the safety of an army and of a cause, may depend upon
such disciplinary enforcement of this regulation as will prevent soldiers from
sleeping on sentinel duty ; and yet I can not believe that youths of so little mili-
tary experience, placed for the first time under circumstances so exhausting,
can be held to deserve the death penalty, nor can I believe that discipline o f
the death sentence ought to be imposed in cases which do not involve a ba d
heart, or so flagrant a disregard of the welfare of others, and of the obligatio n
of a soldier as to be evidence of conscious disloyalty .

In both of these cases the reviewing judge advocate quotes with approval some
observations of Gen . Upton, who in his work on military policy points out tha t
action taken by President Lincoln in the early days of the Civil War, pardonin g
or commuting sentences in cases of death penalty led to the need of greater
severity at a later period in the interests of discipline ; but the cases whic h
Gen . Upton had in mind were cases of desertion in the face of the enemy in-
volving cowardice, and cases of substantially treasonable betrayal of the Nation,
and I can see no persuasion in them as an example . Rather it would seem to
indicate that the invocation of this opinion Of Gen. Upton indicates a feeling
on the part of the reviewing judge advocate that while these particular case s
might not be deemed on their own merits to justify the death sentence, that,
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nevertheless, as a disciplinary example such action would be justified . I am
not, of course, suggesting that any of the military officers who have reviewe d
these cases would be willing to sacrifice , the lives of these soldiers even though
innocent ; but I do think that if these cases stood alone no one of the reviewin g
officers would have recommended the execution of these sentences ; their recom-
mendations being, in my judgment, soldierly. and in accordance with the tradi-
tions of their profession, and based upon a very earnest desire on their part t o
save the safety of their commands, and the lives of other soldiers ; but, never-
theless, to some extent influenced by the value of the discipline of the Army of
the examples which their execution'would afford .

I have not sought to examine the learning of this subject, and, therefore, have
not prepared a . history of the death penalty as a military punishment ; but I
think it fair to assume that it arose in times and under circumstances quite
different from these, when men were impressed into armies to fight for causes
in which they had little interest and of which they had little knowledge, an d
when their conduct was controlled without their consent by those who assumed
to have more or less arbitrary power over them. Our Army, however, is the
Army of a democratic Nation fighting for a cause which the people themselves
understand and approve, and I had happy and abundant evidence when I was
in France that the plain soldiers of our Expeditionary Forces are aware of the
fact that they are really defending principles in which . they have as direct an
interest as anybody, principles which they understand, approve, and are willin g
to die for .

I venture, therefore, to believe that the President can with perfect safety
to military discipline pardon these two young men ; and I have prepared and
attached hereto an order which, if it meets with your approval, will accomplish
that purpose, and at . the same time, I believe, upon its publication further
stimulate the already fine spirit of , our Army in France. Such an order as I
have here drawn would be read by every soldier in France and in the Unite d
States, and coming from the Commander in Chief would be a challenge to the
performance of duty, quite as stimulating as any disciplinary . terror proceeding
from the execution of these sentences . In the meantime public opinion . in this
country would, I believe, with practical unanimity approve such action on you r
part.

In the cases of Stanley G. Fishback and Olon Ledoyen the charges ar e
substantially identical in that each of them is accused under the sixty-fourth
article of war of having " willfully disobeyed any lawful command of his
superior officer ." The facts show that on the 3d day of January, 1918, these
two young men in broad daylight in the theater of war, at a place back of th e
actual line, were directed to bring their equipment and fall in for drill. Each
refused, whereupon they were warned by the lieutenant who- gave the orde r
not to persist in their refusal on the ground that grave consequences woul d
ensue. They were not warned that the penalty of disobedience was death, bu t
were advised earnestly to confply . Both persisted in their refusal . Each gave
as his reason for refusing that he had been drilled extensively the day before,
that they had gotten cold, the weather being extremely severe, and that they.
had not yet recovered from the effects of that exposure .

Both pled guilty at the trial.
It is perfectly obvious that this order ought to have been obeyed. It was a

proper military order, and it seems to me inconceivable that such obstinat e
refusal on so trivial a matter could have been made with any consciousnes s
that the death penalty was the alternative . Nevertheless the disobedience was
willful, undisciplined, and inexcusable, and it ought to be punished with a
suitable punishment.

The Judge Advocate General, in reviewing these cases, limits himself agai n
to the technical correctness of the proceedings, but in a subsequent memo-
randum he called the attention of the Chief of Staff to the fact that four
cases of sleeping on post arising in the same reginfent at approximately th e
same time resulted in acquittal of the accused on substantially the same
evidence as that recited in the Sebastian and Cook cases, above reviewed, an d
that in six cases similar offenses committed elsewhere in France had led t o
very moderate penalties. The Judge Advocate General says in this memo-
randum : " In addition to the foregoing the study in this office reveals a
number of cases which have come in from France where nfen have been con-
victed of willful disobedience of orders under circumstances which do not
distinguish them as to the locus of the offense from the cases of Fishback and
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Ledoyen, who were sentenced to death. The sentences in the cases referred t orun from a few months to several years' confinement."
In other words, the Judge Advocate General, reviewing generally the state

of discipline in the Army in France and the steps taken to enforce it, reache s
the conclusion that up to the time of the trial of these cases the offenses o f
which these soldiers were convicted had been regarded as quite minor in thei rgravity . The Chief of Staff, in commenting upon this memorandum of the
Judge Advocate General, is able from his own recollection to add that the
willful disobedience cases lately tried in France did not concur in the actua l
theater of war, making at least that much of a distinction . But the case stil l
remains one in which suddenly a new and severe attitude is taken withou t
the record disclosing that any special order had been made notifying soldier s
that the requirements of discipline would call upon courts-martial thereafte r
to resort to extreme penalties to restore discipline .

Both Ledoyen and Fishback are young . The record shows that Ledoyen
enlisted on the 3d of February, 1917, without previous military experience, hi s
age at that time being 18 years and 1 month . Fishback enlisted on the 17th
of February, 1917, without previous military experience, his age being 19 year s
and 2 months . Each of them at the time of the commission of the allege d
offenses was therefore less than 20 years of age .

The record in the Fishback ease shows that there had been previous short-
comings on his part in the matter of obedience . That is to say, he had once
failed to report for drill, for which he was required to forfeit 15 days' pay ; a
second time failed to report for drill, penalty not stated ; and a third time
failed to report for fatigue duty, for which he was sentenced to one month a t
hard labor and to forfeit two-thirds of his pay for two months . He seems ,
therefore, to have found it difficult to accommodate himself to the disciplin e
of the life of a soldier, and his offense hereunder reviewed is aggravated by thi s
previous record.

By a very extraordinary coincidence this record discloses the fact that these
two soldiers were members of a company commanded by Capt . D. A. Henckes.
It is from the captain of his company that the soldier most immediately learn s
discipline and obedience . The captain sets the example and inculcates the
principles upon which the soldier is built . Now, this particular Capt. Henckes,
although for many years an officer in the Regular Army, was himself so un-
disciplined and disloyal that when he was ordered to France with his command
he sought to resign because he did not want to fight the Germans . Born i n
this country and for 20 years an officer in its Army, under sworn obligation t o
defend the United States against all her enemies, domestic and foreign, h e
still sought to resign ; and when the resignation was not accepted, and he went
to France, the commander in chief was obliged to return him to this country
because of his improper attitude toward the military service and his country' s
cause in this war . He was thereupon court-martialed and is now serving a
sentence of 25 years in the penitentiary for his lack of loyalty and lack o f
discipline.

I confess I do not see how any . soldiers in his company could have bee n
expected to learn the proper attitude toward the military service from suc h
a commander . I do not suggest that the shortcomings of Capt . Henckes be
made an excuse for their disobedience, but these mere youths can barely be pu t
to death under these circumstances, and I therefore recommend that the sen-
tence in each case be commuted to one involving penal servitude under circum-
stances which will enable them by confinement in the Disciplinary Barracks at
Fort Leavenworth to acquire under better conditions a wholesomer attitud e
toward the duty of a soldier. Orders accompanying this letter are drawn fo r
your approval which will carry out the recommendation here made .

In view of the fact that both Fishback and Ledoyen had been previousl y
guilty of minor offenses, as disclosed by the record, the penalty suggested i s
three years' confinement .

Respectfully submitted.

EXHIBIT 126 .

THE WHITE HousE,
Washington, May 4, 1918 .

MY DEAR MR . SECRETARY : I am in entire agreement with you about the cases
of Pvts. Jeff Cook, Forest D. Sebastian, Stanley C. Fishback, and Olon Ledoyen,

SECRETARY OF WAR .
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and have taken pleasure in signing the orders which you were kind enough t o
have drawn up for me .

May I not thank you for your very full and convincing letter .
Cordially and sincerely, yours,

WOODROW WILSON .
Hon . NEWTON D . BAKER,

Secretary of War.

EXHIBIT 127 .

THE WHITE HOUSE,
May 4, 1918.

In the foregoing case of Pvt. Forest D. Sebastian, Company G, Sixteenth In-
fantry, sentence is confirmed.

In view of the youth of Pvt . Sebastian, and the fact that his offense seems
to have been wholly free from disloyalty or conscious disregard of his duty ,
I hereby grant him a full and unconditional pardon, and direct that he repor t
to his company for further military duty.

The needs of discipline in the Army with propriety impose grave penaltie s
upon those who imperil the safety of their fellows, and endanger their coun-
try ' s cause by lack of vigilance, or by infractions of rules in which safety has
been found to rest. I am persuaded, however, that this young man will take
the restored opportunity of his forfeited life as a challenge to devoted servic e
for the future, and that the soldiers of the Army of the United States i n
France will realize too keenly the high character of the cause for which the y
are fighting, and the confidence which their country reposes in them to permit
the possibility of further danger from any similar shortcoming .

WOODROW WILSON.

EXHIBIT 128.

THE WHITE HOUSE,
May 4, 1918 .

In the foregoing case of Pvt. Jeff Cook, Company G, Sixteenth Infantry,
sentence is confirmed .

In view of the youth of Pvt. Cook, and the fact that his offense seems to
have been wholly free from disloyalty or conscious disregard of his duty, I
hereby grant him a full and unconditional pardon, and direct that he repor t
to his company for further military duty .

The needs of discipline in the Army with propriety impose grave penaltie s
upon those who imperil the safety of their fellows, and endanger their coun-
try's cause by lack of vigilance, or by infractions of rules in which safety has
been found to rest. I am persuaded, however, that this young man will tak e
the restored opportunity of his forfeited life as a challenge to devoted servic e
for the future, and that the soldiers of the Army of the United States in
France 'will realize too keenly the high character of the cause for which they
are fighting, and the confidence which their country reposes in them to permi t
the possibility of further danger from any similar shortcoming .

WOODROW WILSON .
Inc. 5.

EXHIBIT 129.
THE WHITE HOUSE ,

May 4, 1918.
In the foregoing case of Pvt. Olon Ledoyen, Company B, Sixteenth Infantry ,

sentence is confirmed ; but commuted to three years' penal servitude at th e
Disciplinary Barracks at Fort Leavenworth, Kans., United States of America .

WOODROW WILSON .

EXHIBIT 130 .
THE WHITE HOUSE,

May 4, 1918.
In the foregoing case of Pvt. Stanley C. Fishback, Company B, Sixteent h

Infantry, sentence is confirmed ; but commuted to three years' penal servitude
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at the Disciplinary Barracks at Fort Leavenworth, Kans ., United States o f
America .

WOODROW WILSON .

EXHIBIT 131.

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

May 14, 1918 .
Memorandum for Gen . Crowder :

I have talked over the phone with the pardon clerk in the Department o f
Justice . He sees no legal objection of any kind whatsoever to the method the
President has here taken of granting these two soldiers a pardon . He says it
is a legal pardon . He suggests, however, that a copy of the President's action
should be sent to each of the soldiers and a statement obtained from them tha t
they accept the pardon granted. The paper then to be returned to the Wa r
Department for filing in the office of The Adjutant General of the Army . It
seems to me that the action of the soldiers in taking their release is sufficient t o
show by implication that they do accept the pardon. However, I suggest that
when the order is printed the action suggested be taken by sending a copy o f
the printed order to each of the soldiers.

H. M . MORROW,
Lieutenant Colonel, Judge Advocate, Executive Officer.

(Notation in ink :) Approved. Take action accordingly .
E. H. C.

MAY 15 .

EXHIBIT 132.
WAR DEPARTMENT,

OFFICE OF THE INSPECTOR GENERAL,
Washington, March 27, 1919.

Maj. B . D. Spaulding ; appointed from enlisted man ; graduate of Marylan d
Agricultural School ; civil engineer.

Maj. A. P. Withers ; appointed from enlisted man ; high school education ;
shipping clerk, salesman, farmer .

Maj . P . L . Ransom, graduate of University of Vermont, B . S.
Maj. Phillip Remington, former quartermaster sergeant ; high school educa-

tion .
Lieut . Col . J. P . Bubb, United States Military Academy, 1905 .
Capt. A. F. Kingman, graduate of Harvard University ; also Massachusetts

Technology, electrical engineer .
Lieut. William J . Black ; no professional, legal, or business training .

WM . GORDON.

WAR DEPARTMENT ,
OFFICE OF THE INSPECTOR GENERAL,

Washington, March 26, 1919.
Lieut. Paul C . Green, attorney at law, graduate of law school .
Lieut. H. W. Clarke, killed in action May 28, 1918, newspaper reporter ; no

college.
Lieut. R. R. Cooper, chemist, high school education .
Lieut. Robert P . Clark, graduate of University of Maine ; no law .

W M . GORDON.

EXHIBIT 133 .

MARCH 30, 1918 .
Prom : The Adjutant General of the Army .
To : Brig. Gen . Samuel T. Ansell, Judge Advocate General's Department, Wash-

ington, D . C .
Subject : Travel orders.

The Secretary of War directs as necessary in the military service that ,
accompanied by Mr . Earle L . Brown, civilian clerk, you will proceed not later
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than April 1, 1918, to Ottawa, Canada, for the purpose of observing th e
Canadian forces, under confidential instructions of the Secretary of War, an d
upon completion of this duty you and Mr . Brown will return to your prope r
station.

Mr. Brown will be paid $4 per day in lieu of actual expenses and the Quar-
termaster Department will furnish him the necessary transportation .

A . G . LOTT ,
Adjutant General.

EXHIBIT 134 .

[Personal .]
MARCH 20, 1918 .

Gen . CROWDER : 1.I am now ready to start at any time on the proposed
tourney for the study of the Allies' war laws and administration . I think m,-
departure should be hastened .

2. More time will be required than I first reckoned . A rough estimate i s
one week at Ottawa, three or four weeks at London, three or four weeks a t
Paris, two weeks in conference with our own authorities, military and civil .
About 20 days will be consumed in ocean travel going and returning . I could
leave for Ottawa almost immediately .

3. I have from time to time had conference with members of the variou s
foreign missions here, whereby I am satisfied I better know what is needed,
and how to get it. Maj . Innes, of the British Embassy, has been the soul o f
courtesy, very interested, and very helpful . With great kindness he has offered
to place his chambers at the Inns at my disposal .

4. My information is that the volume and the character of the work, togethe r
with the difficulty of getting the services of a stenographer abroad, will abso-
slutely necessitate my taking along a stenographer from this office . The
volume of dictation, copying, and note taking will make the continuous service s
of a stenographer indispensable.

5. I am sure I do not exaggerate the benefits that will result from such a
tour. There have been missions for everything else, but nothing has bee n
done to acquaint us, especially, with the war laws and administration of th e
Allies . Indeed, it would be difficult to exaggerate the benefits . I am quite
sure that the results of such a tour and study will be helpful to the Gov-
ernment, to the department, and to you, and that it will be especially bene-
ficial and I hope creditable to you, to me, and to this office . I feel that this
office, thus prepared, will thereby be enabled to exert greater influence in th e
department and outside of it .

ANSELL.

[Confidential.]

APRIL 17, 1918.
From : The Adjutant General of the Army .
To : Brig . Gen. Samuel T . Ansell, Acting Judge Advocate General, Washington ,

D . C.
Subject : Travel order.

The Secretary of War directs as necessary in the military service that you
proceed not later than the 20th instant to the port of embarkation, Hoboken ,
N. J ., and thence to France and such other countries in Europe as may be found
necessary for the purpose of observing the principles and practice of the war
laws and administration of the allied countries, in accordance with direction s
previously given the Judge Advocate General . Upon completion of this dut y
you will return to your proper station. Report of your observations will be
made in writing to the Judge Advocate General of the Army .

A. G . LoTT, Adjutant General.

EXHIBIT 135.

PERSONAL REPORT OF GEN . S. T. ANSELL'S TRIP ABROAD.

(Original and carbon copy of report are now in the files of the Judge Advo-
cate General's office. C. H. P.)
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AT SEA, U. S. S . " PLATTSBURG,"
July 8, 1918 .

From : Brig. Gen. S . T. Ansell, Judge Advocate General, United States Army .
To : The Judge Advocate General of the Army.
Subject : Report of a study of war law and administration of the allied nation s

made during a recent tour of investigation.
*

	

*

	

*

	

*

	

*

	

*
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CONCLUSION .

. The scope of this report complies with, and is limited to, the terms of th e
order. I am prepared, if it he your pleasure, to report to you orally on the a d
ministration of our own department in France, together with my views upo n
the military situation .

S . T . ANSELL.

EXHIBIT 136.
MARCH 8, 1919.

MY DEAR MR . SECRETARY : I was very glad to receive your letter of March 1 ,
calling upon me for a brief statement of the facts concerning the organization
for and the practice of the administration of military justice during the war.
I agree heartily with you that there has been no opportunity for our people t o
hear through the press more than reports of fragmentary and inflamed criti-
cisms based on sensationalized allegations and that they are entitled to a state-
ment of the case as it is recorded in and viewed by the department .

The circumstances that have most amazed me in my following of the pres s
reports are that the public interest has been carried and sustained by a sup -
posed controversy between myself and an officer of my department, Gen . Ansell,
and yet that the exceedingly small margin of actual controversy is entirely los t
to sight in a murk of supposed instances of harsh or unjust treatment of sol-
diers which bears little or no relation to Gen . Ansell's lack of concurrence with
the views of the War Department . I think therefore that a clear statement o f
the organic basis of that difference of opinion will go far to clear the atmosphere
and leave us in a position to discuss separately the allegations of harshness or
injustice .

Gen . Ansell contends that there is a fault in the organic structure of th e
court-martial system, in the fact that after a man has been tried by court-
martial, and the record of trial has been reviewed by the authority that ap-
pointed the court (usually a military officer of high rank) and by him finall y
approved and carried into execution, there is no further appellate body o r
officer who can review the appointing officer's review and modify, affirm, or re -
verse his action .

With this I agree and there is no controversy about it . I submitted and you
approved in January, 1918, a draft of legislation vesting such a further appel-
late or reviewing power in the President . The draft was introduced and die d
in the Senate Military Committee, which no doubt considered it of less actua l
importance than other pressing business of the war . If this were the only
alleged difference of opinion within the department, therefore it vanishes with
this simple statement and it is difficult to perceive a cause for unusual interest .

The storm centers, however, about three briefs—two from Gen . Ansell an d
one from myself to you. Strange to say, those briefs were not addressed previ-
ously to the desirability of such a power of review. That is conceded. They
were addressed solely to the question of whether that power had not actuall y
been granted by section 1199, R. A., a law that had been on the statute books
for 55 years with but a single attempt to deduce from it the grant of so broad a
power in any officer of the Government. That single attempt was made in a
desperate effort to obtain the release of a convicted soldier by habeas corpus.
The precise question on which Gen . Ansell and I do not agree was carried int o
a circuit court of the United States and there decided once for all in a manne r
binding on all administrative officers sworn to execute the law as they find it .
I shall not prolong this statement by discussion of that question. That any
administrative officer would be justified in finding in, the unequivocal language
of a statute so old, against the reasoned judgment of a Federal court and th e
administrative practice of 55 years, a hidden meaning revolutionizing the en -
tire system of military justice is simply preposterous . Gen . Ansell's argumen t
was an eager, earnest plea for a forbidden short cut based on expediency rather



1038

	

ESTABLISHMENT OF MILITARY JUSTICE .

than on reason . With the desirability of such an appellate power in the Presi-
dent you agreed and forthwith requested it of Congress, which alone could gran t
it . Countenance of a plan to play ducks and drakes with a statute of the Unite d
States you refused . The briefs are in the Congressional Record or in th e
reports of committee hearings and they may confidently be left to the readin g
of any fair-minded man—lawyer or layman . That thread of the story is a t
an end .

But if the controversy is not over the advisability of such an appellate powe r
and not in a substantial sense in the famous briefs, where is it? It lies in this ;
First, that Gen . Ansell believes that the power when granted, should be vested i t
the Judge Advocate General and that a complete judicial system with faithfu l
analogies to the organization and procedure of civil courts should be sub-
stituted for the present simple and direct system of Army discipline, while th e
department believes that the power should be vested in the President ; that
with such a grant of power the faults of the existing system will be completel y
removed with the exercise of those powers and with the improvements tha t
have been instituted in the last two years .

These are the real issues and the only ones .
The case is one of technical ramifications and I am sorry that limitations o f

space will not carry to the American people the wealth of fact and argumen t
to be found in the files of the department . Each of the points of controversy
must be discussed briefly and without available technicality .

What is proposed is to carry the principles of the civil code and civil cour t
principles of procedure into our military system. Appeal is made to th e
Anglo-Saxon conviction of the net desirability for the guarded procedure, th e
technicalities of indictment and pleading and the stays, delays, and rights of
appeal, which characterize our criminal courts . The real effect of such. a
charge has not been examined but it is, in fact, a divorcement of the powe r
to control discipline from the power to command armies. Indeed an analogy
has been suggested between an army and a government and it is urged that ou r
governmental distinction and separation between the executive and judicia l
system must be carried into the Army and that no commanding officer should be
permitted to appeal to the disciplinary measure of trial by court-martial with -
out the concurrence of his law officer or judge advocate, who should be, an d
usually is, a man learned in the technicalities of civil practice . Thus if a
division commander intrusted with a major part in the Argonne offensive ha d
contumaciously declined to carry out his part of the general plan, he could
not be brought to trial by Gen . Pershing unless the judge advocate of th e
American Epeditionary Forces concurred.

Our civil code is good. It protects our most sacred liberties, but gentleme n
who contend that it should be substituted for our military code—which is als o
good—forget that the purposes of the two systems are diametrically opposed.
The civil code is designed to encourage, permit, and protect the very wides t
limit of individual action consistent with the minimum necessities of organize d
government . The military code, and especially our military code, is designe d
to operate on men hurriedly drawn from the liberal operation of the civil code ,
and to concentrate their strength, their thought, their individual action on
one common purpose, the purpose of victory .

The common purpose is the plan of action . The plan of action can not be ,
as we have heard it is in the Bolsheviki army, the debated sense of the Army .
The plan of action is and must be the plan of the commander . Therefore
individual liberty of action inconsistent with that common purpose must b e
restricted. The military code is designed to accomplish that purpose .

The truth is (and our people have lately seen it demonstrated in a thousan d
ways) that peace and war both demand sacrifices of individual liberty to a
common purpose, but such sacrifices in war are infinitely greater in numbe r
and degree than they are in peace. The soldier from the day he dons his uni-
form must be prepared to sacrifice much of his old freedom of action, and
indeed he swears to do so in his oath to obey the orders of his commander .

What is the essence of all this? It is, that for the purposes of peace w e
demand an intricate legal system, even at the cost of technicalities, delays ,
and abstruse rules of law—we demand the admirable system of checks and bal-
ances, that is illustrated by the divorce of our executive from our judicial
system. We intrust ourselves to these devices rather than to the fairness an d
justice in the hearts of men . The very nature of war is such that men forget
the sordid views that made those checks and balances necessary . They giv e
the Nation, willingly and eagerly, their fortunes and their lives, and in such a
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time of patriotic exaltation, we willingly give over, and the peril is such tha t
we must give over, this adherence to artificial safeguard of complex rules and
trust our individual rights more and more to the principles of humanity, honor ,
and justice in the breasts of our fellow citizens who are offering their lives and
fortunes, as we are offering ours, to the perpetuation of our institutions an d
for the common good . On this theory the soldier is remitted to the simple
and direct procedure for the enforcement of discipline in the Army . His cour t
has its inception in the old courts of chivalry and honor, and the essentia l
principle remains. His conduct is taken before his comrades who determin e
whether it is the conduct of a soldier or no .

In this lies the difference between the systems for civil and military justice .
The War Department naturally adheres to the latter system. It repels th e
thought of an army in the field with two commanders—one in charge of its
discipline and one in charge of its strategical and tactical maneuver . The
picture is, to the student of war or to the man with the slightest familiarity
with things military, nothing less than ridiculous .

I should be willing to rest with this statement were it not that it has been
said that without such a radical change as is proposed we have witnesse d
atrocities of injustice and that they are traceable to faults in the existin g
system of military justice. I have said that there is one such fault. That
fault is imposed by a statute of the United States . I presented it to Congress
for correction and it was not corrected . The fault lies not in the fault of a
civil judicial system, but in the lack of a power to reverse, modify, or affir m
the action of a military commander on the findings and sentence of a court -
martial . I think we have disposed of the contention that the power should li e
in the Judge Advocate General . It should lie in the Presiden t

But what actual harm has resulted from this fault? I have covered th e
facts in my letter to you of February 13 . I can not repeat them here. It is
only the executed portion of a sentence that the present power of the Presi-
dent does not reach . In order that such power as he now has may reach
every case of injustice, excessive sentence, and illegality appearing in a tria l
by general court-martial a mechanism has been created in the office of th e
Judge Advocate General that gives, I venture to say, a scrutiny more far-
reaching and exacting than is possible under any civil system under the sun .
I shall not repeat its description or its record as shown in my letter to you
of February 13, but I shall content myself with an assertion that I stand upo n
its record and that its record is complete and open to the public .

That mechanism added to the power of final review in the President asked fo r
over a year ago will make the system such that I am willing to stand o r
fall by it.

So much for the controversy that has been magnified in the press and on th e
floor of Congress—this statement would not be complete, however, without
reference to the allegations that have shocked the Nation and in respect o f
which the Nation is entitled most of all to assurance . It is asserted and
attempted to be established by example that the sentences of courts-martia l
during the war have been atrociously severe .

Let me say first of all that the criticism that they are severe is not a criticis m
of the system of military justice, it is not a criticism of my administration o f
that system. It is a criticism of the officers who imposed, for instance, sentence s
of death for sentinels convicted of sleeping on post, for soldiers wilfully an d
contumaciously refusing to obey the direct orders of their commanding officers ,
and for desertion in time of war, and it is a criticism of the Congress whic h
authorized a death penalty, in plain statutory terms to be assessed on con-
victions for these offenses. I do not mean to say that if criticism in the con-
nection is due I am immune . I am not . I agree with the statute, and shall
defend it, but I am not responsible for it .

Considering the charges from the standpoint of the officers who assessed the
sentences, let us see who they are . Are they military zealots—men ground i n
an iron and heartless system until the liberal views of civil practice are irone d
out of their souls? They are not. They are men taken in a general dragne t
through the Nation so lately that the civilian clothes they left behind them
are not yet out of style. They come from every walk of life . There are
200,000 of .them. They comprise a faithful cross section of our whole people
and our national life.

What is this charge of severity by them? We have seen that it can not be a n
indictment of the system. It is simply a difference between the opinions of
well-meaning and human critics far removed from the scene of the offenses



1040

	

ESTABLISHMENT OF MILITARY JUSTICE.

punished and with only a partisan, inadequate and highly colored statement o f
that case to guide them, and the opinions of men who considered the fact s
under the solemn obligation of an oath to be honest, impartial, and fair, wh o
lived in the environment of the offense and were steeped in the reasons makin g
it grave, and who assessed the sentence in the performance of the highest civi c
duty of man—the defense of home and country .

These men can not merit the indictment and diatribe that has been heape d
upon their action. As Burke has said, you can indict a few individuals bu t
you can not indict a nation. These men are a portion of the Nation—the por-
tion that has been dedicated to death if need be to save the Nation from de-
struction. Their expression and not that of men 3,000 miles from the fiel d
of action is certainly the voice of the Nation on the punishments that should
be meted out to men who imperil its honor and its safety .

Why should the offenses by a soldier of sleeping on a post of the guard ,
desertion, disobedience of orders be punishable by death? Because cities an d
fortifications and armies have been lost through the drowsiness of sentinels ;
because armies have been disintegrated and nations humbled by desertion ;
because battles have been lost and peoples sold into captivity by the disobedienc e
of soldiers.

.I can not enter this discussion further . To us at home, in comfort and i n
present peace, it is next to impossible to reconcile . the almost unanimous view
of soldiers in the theater of war on the gravity of these and many other lesse r
offenses by their comrades. Therefore the execution of not one sentence of
death for these things has been approved by me and not one such sentence has
been executed. Also, as I showed you in my letter of February 13, heavy sen-
tences have been reduced comprehensively and uniformly . But even with tha t
said I can neither condemn the 100,000 officers who assessed sentences, nor th e
law of Congress, nor the system under that law that made them possible .

There, Mr. Secretary, are the main issues of principles. I shall discuss at
this place neither individual cases nor minor principles that have been put in
issue. They all come back to the essential bases that are here stated . I am
willing at the proper time to take up either subject or any variation under . ,
either. I can defend them all to the satisfaction of any fair-minded citizen .

Hostile critics will undoubtedly assert that the observations I have submitte d
commit me to a support of excessive sentences, which of course is not true .
I only speak the probable viewpoint of the officers who have assessed thes e
sentences. But it may be said with entire accuracy that on the day the armistic e
was signed, November 11, 1918, no person was serving the sentence of a general
court-martial who had on that date entered upon the execution of the excessiv e
portion of his sentence. As you are aware, shortly after my resumption of ful l
charge of the office of the Judge Advocate General, I recommended the convenin g
of a board of clemency to undertake with the greatest expedition the adjust-
ment of war-time punishments to peace-time standards and that an admonitio n
was issued, upon my recommendation, to courts-martial and reviewing authori-
ties, both at home and abroad, to conform, unless special reasons influenced the m
to a contrary course, to the limits of punishment observed in time of peace .

I come now, with the utmost reluctance to a few distasteful paragraphs o f
personal vindication. My motives and my actions have been attacked, even
my veracity has been insinuated against, and I have been advertised as havin g
hampered the efforts of Gen . Ansell . I have been set off against him as reac-
tionary.

It has been said that the present military code is archaic . I merely say tha t
I began what proved a tedious and heart-breaking task of years to obtain a
complete revision of the old military code early in my service, personally con-
ducted that task beginning with my appointment as Judge Advocate Genera l
and at the end of four annual disappointments obtained its complete revisio n
in 1916 .

During much of the time Gen . Ansell was one of the most promising and
trusted officers in my office . During all the time that the code was in revision
he never suggested to me nor, so far as I can learn, to anyone else any of the
changes he is suggesting now . He participated in preparing the manual fo r
courts-martial which was based upon the new code, but he advanced none o f
these new views.

Indeed, the first time that I was advised of such a view was in November ,
1917, on the occasion of his presenting to you—not through me and entirel y
without consulting me—the first of the elaborate briefs about which so muc h
has been made. It has been charged that, as a result of that brief an order
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designating him as Acting Judge Advocate General was revoked, and further
that he was relieved from his duties of supervising the administration of mili-
tary justice. Nothing could be further from the truth . He was never relieved
from his duties supervising the administration of military justice except t o
take a trip to France, which he was eager to do, and this was considerably afte r
the submission of the brief and after the revocation of the order appointing hi m
Acting Judge Advocate General and relieving me of my functions . That order
was killed before I knew anything about the brief . It had never been published .
It had been obtained by him from the Chief of Staff without consulting you an d
without your knowledge, and it was revoked by you because it was contrary to
your wishes .

Gen. Ansell asked me in a formal written memorandum to help him secure
an order appointing him Acting Judge Advocate General in charge of my func-
tions . I did not wish to be relieved, but did not wish to embarrass you . I
therefore replied in writing that he could take the matter up directly with th e
Secretary of War in his own way. He did not take the matter up with the
Secretary of War at all . He took it up with the Acting Chief of Staff with th e
remark that I concurred . Upon this showing the Chief of Staff marked th e
draft of an order that Gen . Ansell had prepared for suspended publication . By
accident I learned of this order. This was before I had an intimation from any
source of the preparation of the first brief, or any intimation that Gen .
Ansell had reached a conclusion as to the desirability of an appellate power i n
the Judge Advocate General. I called your attention to the circumstance, and
you directed that the order be not published .

While it is true that Gen. Ansell's attempt to secure an order giving him my
functions as Judge Advocate General was concurrent with his preparation of a
brief urging a revolution in the military system, and his circulation of a docu-
ment of such grave consequence among every officer in my office without givin g
me the slightest information of his efforts, it is not true that I knew of the
brief until after you directed the rescinding of the unpublished order appointin g
him Acting Judge Advocate General .

It is also true that from that time forth the feeling of trust and confidenc e
that I had in Gen. Ansell was shaken and that you asked me to spend more
of my time in the Judge Advocate General's office and less at the office o f
the Provost Marshal General, both of which offices were under my super-
vision and were my responsibility . It is not true, however, that I relieved
Gen. Ansell of his duties in supervision of the administration of military
justice, nor is it true that he was hampered in any reforms or improvement s
possible under the law as Congress gave it . Except that he was disappointed
in his effort to secure a revisory power in the Judge Advocate General b y
finding, against the decision of a Federal court and the administrative practice
of 55 years, such a power in the existing statute, nothing was done to decreas e
his responsibility for the administration of military justice or to hampe r
his freedom of action. That he did not feel himself so hampered is shown b y
his submission, without my knowledge, of General Order 84, 1919, enlargin g
the revisory powers of the Acting Judge Advocate General in France, so as to
give him, by delegation, the very power which you had declined to deduc e
from 1199 Revised Statutes .

It is further true that the brief itself did not tend to increase my confidenc e
in Gen. Ansell . A decision was referred to a statute, quoted only in part ,
which, when read in full, rendered the decision of no value -to the proposa l
it was invoked to support . Dicta, in a compendium of judicial definition, con-
cerning the word " review " were cited from a page upon which were found
more pertinent definitions absolutely refuting his view, and no reference mad e
to the more pertinent definition. It was urged from the vantage point of the
seat of the Civil War records that the power which it was contended ha d
been granted by the statute had been used during the Civil War and for a
considerable period thereafter, when the most cursory review of the record s
was convincing that such was not the case . It was stated that the questio n
had not been addressed by the Federal courts, when the most frequently con-
sulted volume in the office disclosed that such was not the case and referre d
directly to the instance in which the question had been addressed and th e

- contention overruled, and further the case was found pasted in our office fil e
of the Federal Reporter . Finally, it was urged unequivocally that such a
power resides in the British judge advocate general, when exactly the revers e
is true, the actual point having been authoritatively decided in a point opinion
of the attorney and solicitor general of Great Britain in 1873.
-
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- When it was remembered that this was in no sense a controversial brief ,
but a memorandum addressed to you by an officer who stood in the role o f
your legal advisor, and that it was intended to commit you to a course a s
revolutionary as any ever taken by an administrative officer, I think I may be
justified in the feeling of caution that replaced my former implicit trust .

I think I can fairly say, however, that this feeling of caution did not distur b
my relations with Gen . Ansell and was in no way permitted then, or at an y
time thereafter, to interfere with the full use of his conceded talents in th e
task to which he had been assigned .

Except for his absence of about 90 days in France (April–July) as senior
officer in my office, he has had abundant opportunity—indeed, it was his duty —
to introduce improvements in procedure and to remedy the harshness of indi-
vidual cases ; but, notwithstanding his present protestations, the fact is tha t
he made but sparing use of these opportunities, having personally signed, fo r
example, the documents refusing to recommend clemency in three of the case s
recently cited on the floor of Congress as examples of excessively sever e
sentences.

Attacks on the existing system and the furor that has been designed t o
shake the confidence of the American people in the system of military justice
find their genesis in an article published by the correspondent, Mr . Rowland
Thomas, January 19, 1919, and in press reports of a speech made by Gen.
Ansell in Chicago, January 26, 1919, near the date of my resumption of th e
duties of the office of Judge Advocate General . From that time forward the
fire of criticism was fed by an agitation contained in newspaper articles to o
consistently connected and too instinctively based on distorted accounts o f
matter on record in the Judge Advocate General's Office to allay the though t
that a bitterly partisan propaganda rooted in this office was being conducte d
by some one therein . I do not say, I do not wish to be taken as intimating,
that it was Gen. Ansell, but I do say with the utmost confidence that I a m
correct, that the propaganda was being fed into the hands of the press by thos e
seeking not a reformation of the code but the accomplishment of ulterio r
motives.

If it were difficult for an officer of my department to obtain a hearing wit h
me or with the Secretary of War ; if there was a single reason why any situ-
ation requiring legislation should not be presented to Congress with my ap-
proval if I concurred, frankly without it if I did not concur ; if any attemp t
had ever been made by me to make my records difficult of access to any prop-
erly accredited person entitled to inspect them, then I could understand a re -
course to the bitter and unusual course that has been followed in this instance .
None of these hampering contingencies exists, and therefore I can not under -
stand the course. When there might have been a fair hearing of an hones t
difference of opinion in any form yet addressed, there has been an attempt by
furtive and demagogic methods to inflame a public opinion against the truth .
No such attempt ever succeeded and I have no fear that it will succeed in
this instance.

E . H. CROWDER.

. EXHIBIT .137 .

JANUARY 3, 1919.
Memorandum for the Chief Military Justice Division.

1. I have heretofore advised you frequently and informally, and I take this
occasion to advise you more formally, of certain views of mine which I believ e
to be worthy of consideration and perhaps observation by those who have to d o
with the administration of military justice ; indeed, in my judgment, must
be observed generally in the establishment, if that administration is to be what
justice requires it to be and what thoughtful public opinion would like it to be .
I advise you thus that my views may not be misunderstood and that they ma y
furnish you with a general guide in the review of proceedings and constitut e
your authority for action in which you and others may not personally concur .

2. Courts-martial are courts, tribunals for the doing of justice, as much s o
as any tribunals in the land, and they must be fairly and impartially constitute d
and they must fairly and impartially function. Judicial fairness in the case
of courts-martial should be tested not only by the letter of the Articles of
War but by those principles established in our jurisprudence which are de -
signed to secure fair and impartial trial and which are applicable to all hear-
ings of a judicial character .



ESTABLISHMENT OF MILITARY JUSTICE.

	

1043

3 . The former military view, which had received in this country consid-
erable judicial support, was that courts-martial performed only executive func-
tions, and passed in an administrative way upon the military aspect of the
misconduct of one subject to military law. The legal view, now judiciall y
established, is quite the opposite, and is that courts-martial have full an d
complete jurisdiction over the conduct of all who are subject to military juris-
diction, with full power to try them not only for military offenses but fo r
crimes against the general public law . This should bring to us in the Army ,
and most especially to those of us more directly interested in military justice ,
new appreciations. Murder, for instance, tried before a court-martial, is non e
the less than murder tried before a civil court and jury, with none the less seri-
ous consequences for society and the accused, and should be tried with none th e
less thoroughness and fairness . Thoroughness and fairness of courts-martial
should be determined with less inclination to regard courts-martial as tribunal s
sui generis, and with greater regard for those fundamental safeguards wit h
which the law beneficently surrounds every person placed in jeopardy . Article s
of war having to do with rights of the accused therefore should be construed ,
both with respect to what they provide and what they fail to provide, more an d
more in the light of, and in comparison with, those constitutional principles
which touch the rights of an accused in a criminal prosecution . Those principles
should apply to courts-martial, except where clearly inapplicable to the militar y
system.

4 . I wish to speak now more specifically and give the general views above
enunciated concrete application :

(a) My views are in conflict with the view advanced at times in argumen t
by members of the board of review, to the effect that in determining the princi-
ples of fairness and impartiality to be applied to test courts-martial those prin-
ciples should be sought in the analogy of a Roman chancellor or judge . Courts -
martial are criminal courts administering criminal law ; they consist of from
5 to 13 members, and thus the very law of their constitution denies the analogy
of the single trier of law and fact found in Roman jurisprudence, and clearly
establishes on the other hand their analogy to the common-law court and jur y
for the trial of criminal offenses ; it is in that analogy, therefore, that w e
must seek the principles by which the fairness and impartiality of courts -
martial must be tested . Applying these principles to a case now in hand, the y
serve, in my judgment, to prohibit the successive trial by the same court o f
'several accused charged with the same or similar offenses, involving the same
transaction, state of facts, and evidence .

(b) I further disagree with the view that article 37, as it exists in th e
military code, was designed to have, or does have, the curative effect which th e
board of review seems to me at times to attribute to it . That article does no t
permit us to register a legal conclusion that there was subsantial error com-
mitted, and then to overcome it with the personal conclusion of the guilt of the
accused gathered out of the entire case . No revisory power and no appellate
court should ever reverse or disapprove, except for prejudicial error . The
substance of the article appears nowadays frequently in civil codes, in which
position it was clearly predicated upon the evil found in the disposition of some
appellee tribunals to reverse for meticulous and fanciful errors, and was, there -
fore, designed to correct a bad judicial habit appearing in some places . It
can not be truthfully said that the Army was ever given to meticulous disap-
proval, or that there has ever been a tendency in the establishment to indulge
too freely the power of disapproval . The contrary was quite true, in m y
judgment, and in this view I must think general public judgment concurs . This
article, as it appears in the military code, is rather more of a grant or powe r
than a limitation .

(c) In my judgment punishments awarded by courts-martial during this war
are properly criticisable in general for their undue and inexplicable severity .
Frequently they are such as to shock the conscience . Such punishments violate
justice and serve no proper end . They invite and merit public reproach . We
frequently have to confess that nobody expects such punishments to be served .
Such a confession, while true, is an admission of the injustice of the punish-
ments and is bound to bring courts-martial into disrepute .

I wish you would help me in determining the course which this office ough t
to take in making an effort to see that these unjust and severe penalties ma y
be brought within the bounds of reason and justice .

5 . The review of proceedings should be expeditious . The result should be
made to turn upon substantial error, so tangible that we may have no great
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difficulty in discovering the principles touching it. To such, and not to inconse-
quential, error should our consideration be invited, and upon such should th e
case turn . With such error, however, justice will not permit us to compromis e
either by a resort to any assumed curative capacity of the Thirty-seventh articl e
of war, or any other consideration .

6. My sense of applied law and justice, however, with which others of cours e
may differ, requires me to enunciate these views clearly and unmistakably, an d
ask you to be governed by them until they may be superseded .

S. T. Arcs i,,
Acting Judge Advocate General.

EXHIBIT 138.

JANUARY 11, 1919 .
Memorandum for the Secretary of War .

1. I have just finished reviewing the general court-martial cases from Cam p
Dix, under General Order 7, which have been presented to me to-day by th e
Chief of the Military Justice Division of this office . Those cases relate, of
course, to that command alone, but I fear and have reason to believe that the y
evidence a situation that is much more general . This condition is directly due
to a failure upon the part of the court-martial—a failure which in this cas e
appears to be absolute—to appreciate the high character of their judicial func-
tions and a similar failure upon the part of the convening and reviewin g
authority. Under the limitations of law, regulations, and orders, as construed
in the War Department, this office was limited to advising the reviewing
authority as to whether the record of trial was " legally sufficient to sustai n
the findings and sentence of the court," and was not otherwise concerned wit h
the quantum of punishment ; this upon the view, of course, that the jurisdic-
tion of the convening authority is final and beyond review . Nevertheless ,
impelled by the irresistible evidence found in the great number of unjus t
sentences passing through this office, I have presumed, with a hesitation which
the delicacy of the situation demands, to invite the attention of convenin g
authorities to the great severity of the punishment in those cases in which th e
punishment has appeared to be so disproportionate to the offense as to shoc k
the conscience. In the light of what is transpiring at Dix, and doubtless else-
where, I do not regard that such an administrative course, taken in specifi c
instances, is sufficient to achieve and establish military justice .

2. The cases to which I now invite your attention have all come to me to-day
as a part of the day's work. The officers who have handled them in this office
and I are of one mind as to what they reveal and as to the necessity for the
application of curative measures . I will give you a brief summary of them :

(a) In the case of Pvt . Sanford B . Every, Forty-ninth Company, Thirteenth
Battalion, One hundred and fifty-third Depot Brigade, the accused was con-
victed simply of having a pass in his possession unlawfully . He was sentenced
to be dishonorably discharged, with total forfeitures, and to be confined at har d
labor for 10 years . The reviewing authority reduced the confinement to three .
We consider this a trivial offense, and this office will doubtless go so far as t o
suggest to the convening authority that, inasmuch as this soldier has alread y
been in confinement about two months, the entire sentence should be remitted .

(b) In the case of Pvt. Clayton H. Cooley, Thirteenth Company, Fourth Bat-
talion, One hundred and fifty-third Depot Brigade, the accused was found guilty
of absence without leave from July 29 to August 26, 1918, and from September
1 to September 8, 1918 ; failing to report for duty ; escaping from confinemen t
September 1, 1918 . The court sentenced the accused to be dishonorably dis-
charged the service, to forfeit all pay and allowances, and to be confined a t
hard labor for 40 years. The reviewing authority reduced the confinement t o
10 years. The man has evidently been in confinement since last July . Even as
so reduced the sentence is altogether too severe, and this office, in returning th e
record to the convening authority, will so comment upon it.

(c) In the case of Pvt . Charles Cino, Seventy-first Company, One hundred and
fifty-third Depot Brigade, the accused was tried for disobeying an order " to tak e

• his rifle and go out to drill," on November 1, 1918, and on escaping from con-
finement on November 4 . He was sentenced to be dishonorably discharged th e
service and confined at hard labor for 30 years, which period of confinement th e
reviewing authority reduced to 20 . In this case the accused claimed that h e
was sick, and doubtless he was suffering somewhat from venereal trouble . It
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may be that he was a maligner. In our judgment the sentence, even as reduced ,
was entirely too severe, and this office will so comment upon it to the convenin g
authority.

(d) In the case of Pvt . Calvin N. Harper, Company A, Four hundred and
thirteenth Reserve Labor Battalion, the accused was charged with desertion
and convicted of absence without leave from the 12th day of August to the 13th
day of November, 1918 . He was sentenced to be dishonorably discharged. to
forfeit all pay and allowances, and to be confined at hard labor for 20 years ,
which period of confinement the reviewing authority reduced to 10 . The period
of confinement, even as reduced, is unreasonably severe, and this office will com-
ment upon it accordingly .

(e) In the case of Pvt. Salvatore Pastoria ; Company Thirty-six, Ninth Train-
ing Battalion, One hundred and Fifty-third Depot Brigade, the accused was con-
victed of absence without leave from the 17th day of September until the 4t h
day of November, 1918. The accused testified, and in the absence of Govern-
ment showing to the contrary I believe, that he went home to a young wife an d
a sick child, who was having considerable difficulty in keeping body and soul
together. This, of course, does not justify, but it does extenuate . The cour t
sentenced the accused to be dishonorably discharged and confined at hard labor
for 15 years, which, however, was reduced by the reviewing authority to 3 . I
think it should be still further reduced, and shall so suggest to the convenin g
authority .

(t) In the case of Pvt. Marion Williams, Fifty-eighth Company, Fifteenth Bat-
talion, One hundred and fifty-third Depot Brigade, the accused was found guilt y
of disobeying the order of his lieutenant to " give me those cigarettes," behav-
ing in an insubordinate manner to one of his sergeants by telling him to " G o
to hell," and behaving himself with disrespect toward his lieutenant by sayin g
to him that he, the accused, did not " give a God damn for anybody ." Of course,
there can be no question but that such conduct can not be tolerated, but, afte r
all, it is of a kind that appears far more serious in a set of charges than in ac-
tuality . It was a company rumpus, which, in my judgment, might have bee n
otherwise dealt with or, under the circumstances of its commission, merited n o
very long term of confinement. There was no evidence of previous misconduct .
The court sentenced the accused to be dishonorably discharged from the service,
to forfeit all pay and allowances due or to become due, and to be confined at har d
labor for 40 years, which period of confinement the convening authority reduce d
to 10. This office will invite his attention to the severity of the sentence .

(g) In the case of Pvt. Lawrence W . Sims, Forty-ninth Company, Fourteenth
Battalion, One hundred and fifty-third Depot Brigade, the accused was con-
victed of absence without leave from August 8, 1918, to November 20, 1918 ,
and was sentenced to be dishonorably discharged and to be confined at har d
labor for 25 years, which period of confinement the reviewing authority re -

' duced to 10. Inasmuch as the record suggests that this case was somethin g
worse than absence without leave, this office does not feel justified in comment-
ing upon it to the reviewing authority . However, the long term of imprison-
ment is cited to show the constitutional tendency of the court to award shock-
ingly severe sentences .

(h) Another case has just been handed me, that of Pvt . Fred J . Muhlke,
Medical Corps, Base Hospital, tried at Camp Grant for insubordinate conduct ,
which at worst could not merit confinement for more than a year or so i n
the disciplinary barracks. The court sentenced the accused to dishonorabl e
discharge, total forfeiture, and confinement at hard labor for 50 years . The
convening authority consumed .some 10 pages in his review to show that
such punishment was well merited .

3. If these were isolated examples they could be corrected, of course,
without raising any serious question. But they are not. I am convinced
that courts-martial and approving authorities are abusing their judicia l
powers in awarding and approving such sentences. Such sentences are
extremely harsh and cruel . Surely no person having an ordinary sense o f
human justice can intend that any substantial proportion of such sentences
shall ever be served. If they are awarded to be served they will bring dis-
grace by their shocking cruelty ; if they are awarded as a sort of " bluff " they
will bring sacred functions into disrepute both in and out of the Army .
From every point of view they are a travesty upon justice .

4. If the courts are blameworthy the convening and reviewing authoritie s
are no less so . They do not instruct their courts ; they approve of such sen-
tences and permit them to stand ; they abuse their powers, - and decline to
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apply their judgment and discretion to justice, by referring cases to courts -
martial under arbitrary blanket rules and without individualization . I have
just been furnished with an example of this found in a camp order which ,
provides as follows :

"Absence without leave cases in which the offender has been absent more
than 24 hours will be submitted to a special court. Cases of more than five
days' absence will be submitted to a general court . "

" In each instance where a case of absence without leave is referred to a
court of superior jurisdiction, the court must realize (italics my own) tha t
it has been referred to such court because it is considered that an inferior
court, with limited powers of punishment, can not handle the case with sufficien t
severity."

I have known of no more flagrant abuse of judicial power than this—and I
beg to remind you that such power is judicial . Please see Runkel v . United
States (122 U. S., 543) and Grafton v. United States (206 U. S ., 333) . There
are numerous other decisions to this effect . The Army—I believe I may b e
permitted to say the War Department also—fails to distinguish between func-
tions which are judicial and functions which are purely administrative .

This order contains, in effect, and was intended to convey, the followin g
directions :

(a) All absences without leave will be tried by court-martial .
(b) Those for more than one and less than five days will be punished by

six months' confinement and six months' forfeiture of pay . (The limit o f
punishing power of a special court . )

(c) Those for more than five days will be tried by a general court and wil l
be punished by dishonorable discharge, forfeiture of all pay and allowances ,
:and from six months' confinement up .

5 . Again I have to advise you that these are not, in my judgment, isolated
'examples but are evidence of more general deficiencies in the administratio n
of military justice which I have observed—at least I believe I have observed —
during this war.

EXHIBIT 139.
JANUARY 13, 1919.

MY DEAR GEN . CROWDER : I inclose herewith memorandum submitted to me by
Gen. Ansell. It would seem entirely clear that there ought to be some genera l
plan for reviewing and modifying sentences of the kind illustrated by him ,
which have been imposed during the war and. are characterized by severity
which would not be the case in time of peace . To be sure, the offenses of
which these men have been found guilty have a somewhat different color and
gravity during the period of hostilities, but it goes without saying that a revie w
of the sentences imposed during the last 20 months will disclose : First, ver y
unequal degrees of punishment ; and, second, perhaps generally a system o f
penalties which the ends of justice and discipline would not justify us in
enforcing now that hostilities have ceased .

I am not able to gather from Gen . Ansell's memorandum whether he recom-
mends action by general order on my part, addressed to all commanders, an d
imposing further limits upon the severity of sentences . I do not know what
my powers in the premises are, but if I have the power to issue such an order
It would seem that it ought to be immediately prepared and issued, so as t o
stop now any further accumulation of cases in which clemency would be neces-
sary to prevent a harshness and severity which you and I both agree are
unnecessary from any disciplinary point of view .

Cordially, yours ,

Maj . Gen . ENOCH H . CROWDER ,
Judge Advocate General.

EXHIBIT 140.

HEADQUARTERS SOUTHERN DEPARTMENT,
Fort Sam Houston, Tex., January 24, 1919.

Bulletin No . 2 .
The following telegram from the War Department is published for the infor-

mation and guidance of all concerned :

NEWTON D . BAKER,
Secretary of War.
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WASHINGTON, D . C . ,
January 22, 1919 .

COMMANDING GENERAL SOUTHERN DEPARTMENT,
Fort Sam Houston, Tex . :

In view of the cessation of hostilities and the reestablishment of condition s
approximately those of peace within the territorial limits of the United States ,
the propriety of observing limitations upon the punishing powers of court a s
established by Executive order of December 15, 1916, is obvious . Where, in
exceptional cases, a court-martial adjudges, and reviewing authority approves ,
punishment in excess of the limits desired in said Executive order, the reason s
for so doing will be made a matter of record . Trial by general court within
the territorial limits stated will be ordered only where the punishment tha t
night be imposed by a special or summary court or by the commanding office r
under the provisions of the One hundred and fourth Article of War, would b e
under all the circumstances of the case clearly inadequate.

By command of Maj . Gen . Cabell :

Official :
A. S . MORGAN ,

Colonel, Adjutant General, Department Adjutant.

Exuma 141 .

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, January 28, 1919.
(Office order. )

Under date of January 13, 1919, the Secretary of War, in returning a memo-
randum submitted to him by Acting Judge Advocate General of the Army ,
remarked as follows :

" It would seem entirely clear that there ought to be some general plan for
reviewing and modifying sentences of the kind illustrated by him, which hav e
been imposed during the war and are characterized by severity which would
not be the case in time of peace. To be sure, the offenses of which these men
have been found guilty have a somewhat different color and gravity durin g
the period of hostilities, but it goes without saying that a review of the sen-
tences imposed during the last 20 months will disclose, first, very unequal de-
grees of punishment ; and, second, perhaps generally, a system of penaltie s
which the ends of justice and discipline would not justify us in enforcing no w
that hostilities have ceased."

In response to this memorandum, the undersigned proposed, as a means o f
preventing any further accumulation of cases in which a clemency would b e
necessary to prevent harshness and severity which are unnecessary from th e
point of view of present disciplinary requirements, the issue of the followin g
order :

" (1) In view of the cessation of hostilities and the reestablishment of con- .
ditions approximating those of ,peace both within and without the theater o f
war, the propriety of observing limitations upon the punishing power of courts -
martial, as established by Executive order of December 15, 1916, is obvious .
Where, in exceptional cases, a court-martial adjudges and a reviewing authority
approves punishments in excess of the limits described in said Executive orde r
the reasons for so doing will be made matter of record .

" (2) Trial by general court-martial will be ordered only where the pun-
ishment that might be imposed by a :oecial or summary court, or by a com-
manding officer under the provisions of the one hundred and fourth article o f
war, would be, under all the circumstances of the case, clearly inadequate . "

This order was approved and has been promulgated . To meet the past situa-
tion the undersigned proposed that the Judge Advocate General's Office shoul d
classify sentences imposed, and proceed, under approved rules, to equalize pun-
ishment through recommendation to clemency, which was approved by the See-
retary of War.

W . T . JOHNSTON ,
Colonel, General Staff, Chief of Staff .
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In order to comply. with the directions of the Secretary of War for a review
of sentences imposed for offenses committed during the viar period, with a
view not only to equalizing punishment but to adjust that punishment to pres-
ent disciplinary requirements, a board, to consist of (1) Brig . Gen. Samuel T .
Ansell, Judge Advocate General's Department ; (2) Col . John H. Wigmore,
judge advocate ; (3) Maj . Stevens Heckscher, judge advocate, is appointed to
undertake the work outlined by the Secretary of War and the submission o f
recommendations for clemency in order to accomplish the equalization of pun-
ishments ' and the adjustment of penalties to the present disciplinary require-
ments desired by him. The board will meet at the earliest practicable date an d
submit for approval a plan of procedure looking to a speedy prosecution and
completion of the duty imposed .

E. H. CROWDER,
Judge Advocate General .

PLAN FOR CARRYING OUT WORK BY CLEMENCY BOARD APPOINTED UNDER OFFICE ORDE R
OF JANUARY 28, 1919 .

1. In all cases of general prisoners the records of general courts-martial fo r
offenses committed since the beginning of the war, excepting the cases to b e
reported upon in accordance with this plan by the commandants of the Discipli-
nary Barracks and its branches, will be examined in the first instance by a force
of clerks and examining officers in the office of the Judge Advocate General, an d
form hereto attached will be filled out in triplicate for each case by the cler k
in charge, except items 27 and 41 ; item 27 will be filled in by the officer examin-
ing the record, and item 41 by the board .

2. The several commandants of the United States Disciplinary Barracks an d
its branches at Fort Leavenworth, Alcatraz, and Fort Jay, will make a report
at the earliest practicable moment to the Judge Advocate General of the Arm y
in the case of every prisoner confined under his charge for the conviction of a n
offense committed since the beginning of the war, which report will be upon sai d
form hereto attached, which will be filled out, in triplicate, in each case excep t
as to items 27 and 41 ; item 27 will be filled in by the examining officer in th e
office of the Judge Advocate General, and item 41 by the board.

3. When the form in any case shall have been completed in the office of the
Judge Advocate General, except for item 41, it, in triplicate, together with the
court-marial record in the case, will be immediately transmitted to the clerk
assigned to service with the board and by him placed before the board . The
clemency board will thereupon make its study of the case, enter its recommenda-
tion on the form under item 41, and place the form before the Judge Advocat e
General for signature or other action and for transmission to the Secretary of
War . In case the board is not unanimous any disagreeing member may file a
briefly expressed nonconcurring recommendation.

4. As soon as the clemency board has been provided with the necessary assist-
ance it shall proceed to give consideration to the cases of the prisoners confined "
in the penitentiaries and also to the cases transmitted to the office by the com-
mandants of the Disciplinary Barracks and its branches as nearly as possibl e
in the order in which they are received . It is understood that said comman-
dants will give precedence of consideration to cases as the cases may in thei r
judgment merit it. It is believed, however, and so recommended, that said com-
mandants should consider and transmit to this office cases in the following orde r
of precedence : (a) Those in which, because of the present information of the
'commandant, he believes the prisoners should be immediately released ; ( b )
cases of desertion in which the prisoners surrendered ; (c) cases in which th e
offenses were committed within the first four months of the prisoners' first serv-
ice in the Army of the United States.

5. It is believed that consideration of the cases of prisoners serving confine-
ment outside of the United States must be deferred until after-the examinatio n
of the eases of those serving sentences of confinement within the United States ,
since it is thought that the obtaining of the necessary information and th e
relationship of the offense to the theater of war are considerations which woul d
concur in such postponement .

6. The personnel to assist the clemency board in this work must consist a t
the outset of not less than 7 officers and 10 clerks . It is not at all certain that
this number of officers and clerks will be found to be sufficient . The importance
of this task is such, and so much depends upon its expeditious performance,
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that an inadequate commissioned clerical personnel is bound to embarrass if
not render abortive the entire undertaking .

S . T. ANSELL,
JOHN WIGMORE,
S . HECKSCHER,

Members of the Clemency Board
Appointed by the Judge Advocate General.

E. H . CROWDER,
Judge Advocate General .

EXHIBIT 142 . .
WAR DEPARTMENT,

Washington, D . C., July 28, 1918 .
From : Headquarters American Expeditionary Forces .
To : The Adjutant General, Washington .

Copies furnished as noted : Number 1521, July 27.
Paragraph 5. For the Chief of Staff.

*

	

*

	

*

	

*

	

*

	

*

	

*
Subparagraph B. It is highly desirable in the interests of justice and th e

speedy administration of the same that I be authorized to commute both th e
sentences which I am authorized to confirm and those which must be forwarde d
to the President for confirmation . I recommend appropriate legislation to that
end. (Pershing. )

*

	

*

	

*

	

*

	

*

	

*

	

*
PERSHING .

To the Judge Advocate General for recommendation .

EXHIBIT 143.
JUDGE ADVOCATE'S OFFICE,

France, 24 June, 1918.
DEAR GENERAL : I am going to write you a letter about several things, and utte r

a cry for help . Divisions, as you know, have been arriving in great numbers ,
and several corps are now being organized . I have asked that Hunt be assigned
as judge advocate of the Second Corps, and have named Taylor for the Fourth .
I expect soon to recommend Brown for the Third, and have in mind Gullion for
the Fifth, if he is not taken for general staff or line work, which I very much fear .
I expect to recommend Winship for judge advocate of the First Army . The policy
appears to be to impose as little administrative work on corps headquarters a s
possible . Corps judge advocates will perform about the same kinds of duties a s
division judge advocates, except that I want the corps judge advocate to super -
vise the division judge advocates in his corps . He will be in close touch with
their offices, and should be able to give them any assistance in the way of advic e
needed . To that end, I hope to utilize the regular judge advocates as corps judg e
advocates as far as possible .

I have visited many of the divisions, in order to find out as much as I ca n
about the disciplinary conditions, and to get the division judge advocates to d o
everything in their power to promote speedy trial and to adopt such policies as .
experience shows to be best in the American Expeditionary Forces . We must do
everything we can to try our cases immediately here. We are necessarily delaye d
at times by . the difficulty of getting the witnesses from the front-line trenches ,
and there has been delay in some divisions due to the difficulty of obtainin g
officers to sit on courts-martial, though this will, I hope, be avoided in th e
course of time by the appointment as members of convalescents and others fi t
for light duty. One division turned in 91 general court-martial records within a

• few days after its arrival here. The cases were tried two or three months befor e
in the United States, and there appears to have been delay even in the trial
of many of the cases. I have not been able, as yet, to find out the reasons for this
very tardy administration of justice . I send you a copy of General Order 56, of
these headquarters, which I drew in consultation with Hull and Winship . It is
resulting in a very material reduction in the number of general court-martial
trials . All capital cases must, under the law, still be tried by general court -
martial, though many of them may be punished adequately with six months '

Approved.
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hard labor or less. I may submit a. recommendation before long that the special
court be given jurisdiction in such cases, subject, of course, to its present limita-
tions as to punishment .

I am endeavoring to have the policy adopted in each division of having th e
assistant division judge advocate prosecute practically all of the general court -
martial cases. This is the only way we can have thorough trials and perfect rec-
ords. We can not educate the line officers of this temporary force to observe al l
of the requirements of the law in the matter of trials, and I regard the presenc e
of a skillful trial judge advocate, who shall be to the court what the law originall y
intended him to be, as necessary here . I think it will be practicable for the as-
sistant division judge advocate to prosecute all, or nearly all, of the cases in
his division .

There has been some difficulty in obtaining court reporters, especially in th e
Regular Army divisions, where stenographers are not so abundant as in the
others. Of course, stenographers are in demand at the various regimental, brig-
ade, and other headquarters, and objection is generally made by their com-
manders to their being taken for duty as a reporter . In a number of divisions,
however, the cases are reported by one of the noncommissioned officers of th e
judge advocate's office, and this I hope to see done in all of the divisions befor e
long. With both the trial judge advocate and the reporter in the division judge
advocate's office, the whole matter is under one roof, and we should have fe w
defects in our records . The three noncoms of a division office will be sufficient
to dispose of the office work and report the general court trials .

The demands of the General Staff for every officer who has a knowledge o f
line or general-staff work are very insistent. As you know, I rescued McNeil,
but have just lost Howze, and hardly hope to hold Gullion, and, of couurse, I
may be compelled to give up a number of others .

Hull has an immense task as director of the renting, requisitions, and claim s
service, in addition to his duties as judge advocate of the S . O. S . I have done
everything I could to supply him with the necessary personnel for the reaso n
that the R . R. and C. Service is extremely important, must have the best of
men, and must take charge of a vast amount of work at once.

Just at present my greatest need is for competent assistants in my ow n
office . Due to the coming of so many troops, the work is piling up at a rapid
rate, and I must have assistants who can relieve me from even seeing a grea t
many of the papers that come into the office. At present, I have Boughton ,
McNeil, and Lieut . King, of the firm of King & King. King declines appoint-
ment in our corps for the reason that he is a machine-gun expert, is young and
unmarried, and wants his chance, for a while at least, at the front . He must,
therefore, be relieved before long, and I expect to send a cable requesting tha t
you send me a good man from your Financial Division. McNeil is probably as
capable an assistant as I can obtain from the regulars available here, though h e
has not had sufficient experience to relieve me of as much of the responsibility a s
I should like. I was away recently on a trip to London for more than a week ,
and shall probably have to go again early in July . More and more it become s
absolutely necessary to have a man to take charge of the office while I am gone ,
and to relieve me of a portion of the work when I am present. Numerous ques-
tions come in every day from the various sections of the General Staff, an d
other bureaus, and, of course, they must be disposed of here . We are too far
from Washington to send questions up, especially in time of war when there
must be prompt action . Mayes is the man, above all others, who would fit th e
requirements here, and I hope you may be able to send him very soon . The
work in this office is of entirely different kind from that of the various tactical
commands . It is more nearly like the work in your office, and it must be dis-
posed of promptly . As the work grows, this office should be recruited fro m
yours so far as the same may be done without serious detriment .

There have been a number of death sentences recently, requiring the con-
firmation of the President, but the cases were not of such a character as t o
justify, in Gen. Pershing's opinion and mine, the execution of the death sentence.
In view of the time it would take to send the cases to Washington, we have
sent the cases back to the courts for the imposition of a milder sentence . In
one case, the court could not be reconvened, and, the evidence not being as con-
clusive as we thought it ought to be, the division commander, under our advice ,
disapproved the sentence. It would greatly facilitate the administration o f
justice, I think, if Gen. Pershing had the power to commute death sentences,
not only in cases where he may confirm them, but in those cases requiring th e
President's confirmation . I have not suggested the matter to Gen . Pershing as
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yet, but expect to do so soon, and, if he agrees, a cable requesting the necessary
legislation will probably be sent. I am aware of the view that has prevailed ,
that, under the Constitution, the President only may commute a sentence, bu t
I believe that, under the power to make rules for the government of our land
forces, Congress may vest military commanders with the power to commute
sentences imposed by military courts, and that an exercise of this power b y
Congress would, undoubtedly, be held to be constitutional . An Army com-
mander in the field should also have power to commute sentences of dismissal o f
an officer . Gen. Pershing is withholding confirmation of dismissals now and
then, where it would be well if he had the power to commute to a forfeiture .

Very sincerely,
BETHEL.

ExHIBIT 144.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, September 5, 1918 .
Memorandum for The Adjutant General .
Subject : In cable No. 1521, paragraph 5, subparagraph "b, " Gen . Pershing

says :
" It is highly desirable, in the interests of justice and the speedy admin-

istration of the same, that I be authorized to commute both the sentences
which I am authorized to confirm and those which must be forwarded to th e
President for confirmation. I recommend proper legislation to that end . "
1. The above dispatch is referred to this office for its recommendation . The

proposition involves considerations deeper than those that may first appear .
Commutation, unlike mitigation and remission—all of which are artful words—
is a pardon granted on a condition subsequent that the offender undergo a
punishment of a different nature. As such it involves the pardoning power o f
the President . It is established as a general proposition that the power o f
pardon belongs to the President alone, and that Congress is constitutionall y
incompetent to exercise it itself or to confer it upon another . Whether the
power of pardon for military offenses, by reason of the expressed power o f
Congress to make rules and regulations for the government of the Army or
any other power of Congress over the Army, is subject to a different rule and
may be conferred by Congress upon subordinate military commanders, ha s
never been before the courts or decided by any authority or, so far as I a m
aware, been the subject of serious discussion . I personally believe that Con-
gress has such a power. But the theory of legislation and the practice of
Government seems to be to the contrary . The question is, to say the least, full
of doubt.

2. There is no evidence before this office, except that inferable from the
request itself, that existing law imposes difficulty upon the maintenance o f
discipline . Under the Articles of War the commanding general of the Ameri-
can Expeditionary Forces, presumably as " commanding general of the Arm y
in the field "—and in this respect he has the same powers as a territorial de-
partment or division commander—may confirm (a) death sentences in cases
of murder, rape, mutiny, desertion, and spies, and (b) dismissal of officers .
below the grade of brigadier general . All other cases of death and dismissal
must go to the President for confirmation . Such difficulty as the commandin g
general apprehends or may have encountered may be assumed to be this : He
disagrees with the sentence of death or dismissal imposed by a court, which
adheres, however, to its view and sentence in proceedings in revision or whic h
can not be reconvened for reconsideration. In such cases, inasmuch as such
sentences yield only to commutation and not to mitigation or remission, the
alternative is to disapprove or to approve for the purpose of transmission to the
President—as must be done in all cases expressly requiring the President' s
confirmation—in order that the President, if he is so disposed, may exercis e
the power of commutation. The elements involved in the assumed difficulty ar e
(1) the time consumed in obtaining the action of the President, and (2) th e
inability of the commanding general to substitute his judgment for that o f
the President as to whether in such cases punishment other than death o r
dismissal should be imposed .
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3. The time lost, in view of the gravity of the cases and their comparativ e
infrequency, does not, to me at least, appear to be such as seriously to affec t
" the interests of justice and the speedy administration of the same," an d
besides, there is room for argument to the effect that a case which involve s
such serious considerations and in which the court, after considering the com-
manding general's views, firmly adheres to its sentence, might better, . on con-
siderations of high public policy, be sent to the Commander in Chief of the
Army, the supreme source of power in such cases . It is beside the point _to say
that commutation in such cases will always operate to the benefit of th e
offender ; the public, the Army, has an interest in the punishment once guilt i s
established, the protection of which is of no less importance than is the pardo n
for the accused.

4. The recommendation is, in its logical effect, a request for a very consider -
able enlargement of the power of confirmation in the commanding general . The
power to commute is, rationally, a larger power than to confirm . It involves
the power of confirmation of the sentence awarded and, in addition, the sub-
stitution therefor of a different punishment. Commutation necessarily involves
confirmation though the' converse is never true . The power of commutatio n
has never been given to any military commander in any case, not even in thos e
wherein he has full power to approve or disapprove, or to mitigate or remit the
sentence awarded . Such a power affects and seriously modifies the judgment
of the court as to the kind of punishment merited, on the one hand, and in-
volves the constitutional powers of the Commander in Chief on the other .
Whether such power has never been attempted to be taken out of the hands
of the President and conferred upon another is due to congressional views o f
policy or of constitutional limitations, or both, is only a matter for speculation .

5. The power to commute is the power to say that the sentence awarded ,
when considered in the realm of pardon, ought not to be executed, but tha t
another and different penalty should be . The power to decide that a sentenc e
should not be executed necessarily involves the power to decide, in a proper
case, that it should be executed . The authority to decide what should not b e
done may also decide what should be done . The same judgment and dis-
cretion are involved in both instances. Therefore, the power sought by the com-
manding general could not logically be limited simply to commutation or con-
firmation for the purpose of commutation . The judgment to determine that
commutation should he had, should be equally competent to determine, whe n
convinced of the justice and advisability of that course, that commutatio n
should not be had and that the sentence awarded should be executed .

6. The existing statute, in this respect at least, deals with fundamental prin-
ciples which do not undergo modification with every change of circumstance ;
it is old, has stood for a long time substantially unmodified, and in the absenc e
of a considerable showing of its lack of wisdom or workability, is entitled t o
deference . It pretends to discriminate as to the power of confirmation of deat h
and dismissal sentences, and in the absence of evidence must be assumed to d o
so intelligently . It should be changed, if in the respect sought it can be changed ,
only upon thorough consideration and in the light of conclusive experience .

7. I have difficulty to find logical limitations in this request. In the light of
what I have said, if this particular commanding general should have the power
to commute the sentences of death and dismissal which under existing law
fall within the President's power of confirmation, for even stronger reasons, o f
course, should he have the same power of commutation in those eases of deat h
and dismissal falling within his own power of confirmation ; and if he should
have the power of commutation in such serious cases as death and dismissal, i t
might be well said that he should have the same power in all cases fallin g
within his power to confirm or to approve or disapprove . The request leads ,
logically at least, to the consideration whether any convening authority wit h
the power to approve or disapprove a sentence, should not, when his sound
judgment and discretion dictate such a course, have the power to resort to com-
mutation. Of course, the particular sentences under discussion —that is, death
and dismissal—may be thought to be distinguishable from other sentences, i n
that they can not be mitigated, except by way of commutation . But even here ,
the policy of the law has established a single penalty to be awarded, and it ca n
be departed from only upon considerations equally high with those that justify
departure in the less serious and ordinary cases . Then, again, I find difficulty
in limiting the power to this particular commanding general . I see no circum-
stance surrounding him that would justify conferring upon him such a power ,
that would not be equally justified in reposing a like power in any convening
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authority similarly situated with respect to the seat of government, as, fo r
instance, the commanding general of the Siberian Expeditionary Forces, in
which ease much more time would be consumed in the transmission of such pro-
ceedings to the President .

8. The power here sought concededly involves and derogates from the powe r
established solely in the Commander in Chief of the Army by existing law, i f
not, indeed, by the Constitution. It is a matter, therefore, of such importanc e
as- to require consideration by the highest authority, and I wish my view s
understood with deference to that fact . Inasmuch as I have no evidence of the
necessity or advisability for such enlargement of the powers of the commandin g
general in question, and because of the other considerations heretofore men-
tioned, for the present at least, I can not concur in the request .

9. This office is not called upon to draft the proposed legislation . If legisla-
tion should be drafted, I take the liberty to suggest the advisability of so draft-
ing it as to confer this power upon such commanding generals in the field as
the President may himself designate.

S. T . ANSELL,
Acting Judge Advocate General .

[First indorsement. ]

THE ADJUTANT GENERAL ' S OFFICE,

To the Chief of Staff.

	

September 7, 1918.

J. S . J.

ExHmIT 145.

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF ,

Washington, September 19, 1918 .
Memorandum for the Chief of Staff .
Subject : Amendment of the Articles of War with reference to power to com-

mute sentences.
1. Herewith is an opinion of the Acting Judge Advocate General based upo n

Gen . Pershing's cable No. 1521, paragraph 5, subparagraph (b) . The cable
in question reads as follows :

" It is highly desirable, in the interests of justice and the speedy adminis-
tration of the same, that I be authorized to commute both the sentences which
I am authorized to confirm, and those which must be forwarded to the Presi-
dent for confirmation . I recommend proper legislation to that end."

The Judge Advocate General in his opinion argues to the following con -
elusion :

" The power here sought concededly involves and derogates from the powe r
established solely in the Commander in Chief of the Army by existing law, i f
not, indeed, by the Constitution . It is a matter, therefore, of such im-
portance as to require consideration by the highest authority, and I wish m y
views understood with deference to that fact . Inasmuch as I have no evi-
dence of the necessity or advisability for such enlargement of the powers of
the commanding general in question, and because of the other consideration s
heretofore mentioned, for the present at least, I can not concur in the request ."

2. In order to understand clearly the situation here presented it is necessar y
to set out and have before us the provisions of existing law with reference to
this matter .

The forty-sixth article of war provides :
" No sentence of a court-martial shall be carried into execution until th e

same shall have been approved by the officer appointing the court, or by th e
officer commanding for the time being . "

The power to approve the sentence of a court-martial, as' required by th e
forty-sixth article of war, is by the forty-seventh article made to include :

"(b) The power to approve or disapprove the whole or any part of the sen-
tence . "

The forty-eighth article of war deals with the confirmation of sentences of
general courts-martial . Its effect, in part, is to confer on the commandin g
general of an army in the field and the commanding general of any territoria l
department or division the power to confirm sentences of death awarded in
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the " cases of persons convicted in time of war, of murder, rape, mutiny, deser-
tion, or as spies." It also empowers the same officers in time of war to confirm
a sentence of dismissal of any officer below the grade of brigadier general .

Under the forty-ninth article of war the power of confirmation conferred by
the forty-eighth article of war is made to include :"(a)

	

*

	

*

	

*

	

*

	

*

	

*

	

*
(b) The power to confirm or disapprove the whole or any part of the sen-

tence. "
The fiftieth article of war deals with the mitigation or remission of sen-

tences . That article reads as follows :
"ART . 50 . Mitigation or remission of sentences .—The power to order the exe-

cution of the sentence adjudged by a court-martial shall be held to include, inte r
alia, the power to mitigate or remit the whole or any part of the sentence ,
but no sentence of dismissal of an officer and no sentence of death shall b e
mitigated or remitted by any authority inferior to the President .

Any unexecuted portion of a sentence adjudged by a court-martial may be
mitigated or remitted by the military authority competent to appoint, for th e
command, exclusive of penitentiaries and the United States Disciplinary Bar -
racks, in which the person under sentence is held, a court of the kind that im-
posed the sentence, and the same power may be exercised by superior military
authority ; but no sentence extending to the dismissal of an officer or loss o f
files, no sentence of death, and no sentence approved or confirmed by the
President shall be remitted or mitigated by any other authority .

The power of remission and mitigation shall extend to all uncollected for-
feitures adjudged by sentence of a court_-martial. "

The fifty-first article of war deals with the suspension of sentence of
dismissal or death . It provides that :

" The authority competent to order the execution of a sentence of dismissa l
of an officer or a sentence of death may suspend such sentence until the
pleasure of the President be known, and in case of such suspension a cop y
of the order of suspension, together with a copy of the record of trial shal l
immediately be transmitted to the President . "

The fifty-second article of war as amended by the act of July 9, 1918 (Pub-
lic 193, 65th Congress), is as follows :

_ART. 52. Suspension of sentences.—The, authority competent to order the
execution of the sentence of a court-martial may, at the time of the approva l
of such sentence, suspend the execution, in whole or in part, of any such sen-
tence as does not extend to death, and may restore the person under sentence
to duty during such suspension. A sentence, or any part thereof, which ha s
been so suspended may be remitted, in whole or in part, except in cases of per-
sons confined in the United States Disciplinary Barracks or its branches, by th e
officer who suspended the same, by his successor in office, or by any officer ex-
ercising appropriate court-martial jurisdiction over the command in which th e
person under sentence may be serving at the time, and, subject to the fore-
going exceptions the same authority may vacate the order of suspension at any
time and order the execution of the sentence or the suspended part thereof i n
so far as the same shall not have been previously remitted . The death or hon-
orable discharge of a person under suspended sentence shall operate as a com-
plete remission of any unexecuted or unremitted part of such sentence. "

3 . It will be observed that the word " commute or the word " commuta-
tion " is not used in this or any other article of war. It will be observed, more-
over, that the fiftieth article of war speaks of the " mitigation " or " remission "
of sentences of death or of dismissal of officers . Inasmuch, however, as th e
mitigation of either of these sentences requires a substitution of some othe r
and distinct form of punishment, " mitigation " in such a case becomes in fac t
the " commutation " discussed in the opinion of the Acting Judge Advocat e
General .

Considering the articles of war as they now stand, the following limitations
and inconsistencies may be pointed out :

Under the forty-eighth article of war the 'commanding general of an army
in the field or the commanding general of a territorial department or territoria l
division may, in time of war, execute a sentence of dismissal of an officer belo w
the grade of brigadier general, or a sentence of death in cases of persons con-
victed in time of war, of murder, rape, mutiny, desertion, or as spies, but he
can not remit or mitigate these sentences . In other words, he may exercise the
greater power but is denied the lesser.
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No sound reason can be advanced why an officer who is given power to ap-
prove and carry into effect a sentence of death or of dismissal of an officer ,
without reference to higher authority, should not be given the lesser power o f
commuting such a sentence to one of lower degree .

Again, as the articles now stand, the commanding general of an army in the
field or of a territorial department or division may, in a particular case, believ e
that a sentence of death or of dismissal of an officer is clearly excessive, bu t
may believe that the accused has been legally convicted and that he deserve s
some lesser punishment. Ordinarily, he may refer the case back to the court-
martial for a reconsideration of its sentence and may thus succeed in obtainin g
a sentence which he can, in good conscience, approve and execute, or mitigate
or remit . In cases, however, where the court adheres to its original sentence ,
as well as in those where, owing to the exigencies of the service, it can not b e
reconvened, the commanding general is placed in the position of being forced
to disapprove the sentence of the court where he believes a complete disapproval
is not warranted, or to approve the sentence as pronounced by the court, even
:though he may be very much opposed to it in fact, and incur the risk that th e
President will not concur in his recommendation for mitigation . Should the
President, notwithstanding the recommendation for mitigation, carry into exe -
cution the original sentence imposed by the court-martial, the commanding gen .:
eral is placed in the situation of having made it possible, by his formal approva l
(required by the forty-sixth article of war) of a sentence which he does not
approve in fact, for the President to direct that the same be carried into
execution .

It does not meet this situation to suggest that the President almost invariabl y
follows the recommendation of the commanding general who makes it . If he
does, much unnecessary paper work and administrative action are imposed o n
the department ; and the commanding general, in so far as such cases are con-
cerned, is reduced to a mere automaton . What good . reason can be assigned
why he should not directly exercise the power of mitigation without referenc e
to the President ?

Again, under the fiftieth article of war, as it now stands, no sentence of dis-
missal of an officer may be remitted or mitigated by any authority inferior t o
the President. Under the fifty-second article of war, however, as recentl y
amended, the authority competent to order the execution of such a sentence ma y
at the time of approval suspend the execution thereof, and having suspended i t
he may later remit it . He may thus do indirectly under the fifty-second articl e
of war what he can not do directly under the fiftieth . These articles are in -

. consistent, and should be reconciled . The present fifty-second article of war ,
being the later expression of Congress on the subject, may be taken to repre-
sent the present policy of the law, and the fiftieth article should be amended to
correspond therewith .

A strong argument in favor of making the suggested amendment, not con-
sidered by the Acting Judge Advocate General, is the great saving of valuable
time and effort which would result . Under the law as it now stands the com-
manding general who must act on a sentence of death, which he does not desir e
to disapprove but which he can not mitigate, will probably begin by an effor t
to obtain a modified sentence from the court . To the time given the recon-
sideration of the sentence by members of the court must be added, in the even t
of its adherence to the original sentence, the time given the case by the Judg e
Advocate General and the officers of his department, by the Chief of Staff ,
by the Secretary of War, and, finally, by the President himself. Since al l
this will result ninety-nine times out of a hundred merely in confirming th e
recommendation made by the commanding general who submits the case, it i s
clear that it represents time lost in adherence to a formalism which no longe r
has any meaning or significance . Many cases of this character are known to
have occurred during the present war and many more will doubtless arise .

4 . From these considerations the War Plans Division is of the opinion tha t
notwithstanding the fact that the law has long existed in the form in which i t
now stands, no sound reason has been advanced why it should not be change d
in the manner suggested by Gen. Pershing. It goes without saying that any
change adopted should be general in its character and not be made to apply
to any particular commanding general, notwithstanding the nature and exten t
of his command, bnt should apply to all commanding generals similarly cir-
cumstanced . In the opinion of the War Plans Division the power of mitiga-
tion may safely be conferred upon commanding generals of armies in the fiel d
or of territorial departments or divisions . In cases which require the approval



1056

	

ESTABLISHMENT OF MILITARY JUSTICE .

of the President before sentences may be carried into execution, it will be well
to provide that these officers shall exercise this enlarged power of mitigation ,
amounting as it does to the commutation discussed by the Acting Judge Advo-
cate General, only when specially empowered so to do by the President . Thi s
will be a recognition of the pardoning power conferred upon the President b y
the Constitution, and will remove in large part any legal basis that may exis t
for an argument that the amendment of the article herein suggested may be in
derogation of the constitutional powers of the President .

5. The War Plans Division is of the opinion that the recommendation mad e
by Gen. Pershing can be complied with and that the inconsistencies in the
present Articles of War, above pointed out, can all be remedied by amendin g
the fiftieth article of war. As that article now stands it consists of thre e
paragraphs. The first paragraph should be amended to read as follows :

The power to order the execution of the sentence adjudged by a court -
martial shall be held to include, inter alia, the power to mitigate or remit th e
whole, or any part of the sentence .

It will be noted that this proposed amendment omits the following words :
" But no sentence or dismissal of an officer and no sentence of death shal l

be mitigated or remitted by any authority inferior to the President . "
The effect of this change will be to place it in the power of any convenin g

authority to mitigate or remit a sentence which he may order executed . In
practical effect it will operate only to confer upon a commanding general wh o
may now order the execution of a sentence of death or of the dismissal of a n
officer the power to mitigate or remit such sentence .

The second paragraph of the fiftieth article of war should be amended b y
making that part of it following the semicolon read as follows :

But no sentence approved or confirmed by the President shall be remitted
or mitigated by any other authority and no approved sentence of loss of files
by an officer shall be remitted or mitigated by any authority inferior to th e
President, except as ptovided in the fifty-second article .

The practical effect of this change will be to make the paragraph confor m
with the first paragraph, as herein proposed to be amended, and with the fifty -
second article of war as it now stands. It seems obvious that no sentence which
has been approved or confirmed by the President should thereafter be miti-
gated or remitted by any inferior authority. So, also, where the sentence in-
volves a loss of files and has not been suspended under the authority of th e
fifty-second article of war, it is clear that no authority inferior to the Presi-
dent should be authorized to thereafter mitigate or remit the sentence . Fol-
lowing the second paragraph of the fiftieth article of war a new paragraph
should be inserted which should read as follows :

When empowered by the President so to do the commanding general of th e
Army in the field or the commanding general of the territorial department o r
division may mitigate or remit, and order executed as mitigated or remitted ,
any sentence which, under these articles, requires the confirmation of the
President before the same may be executed .

The effect of this insertion will place it within the power of the Presiden t
to authorize General Pershing, or any other commanding general similarl y
situated, and the commanding general of any territorial department or divisio n
to commute a sentence of death or of the dismissal of an officer which no w
requires the confirmation of the President before the same may be carrie d
into execution . In other words, it provides the legal authority under whic h
the President may make it unnecessary for such commanding generals to sen d
to him for his action cases in which such sentences are involved and in which
they do not believe that the sentences should be executed, but do believe that
they should be mitigated, or, more technically speaking, commuted .

If the fiftieth article of war should be amended, as herein suggested, it would
read as follows :

ART. 50 . Mitigation or remission of sentences .—The power to order the execu-
tion of the sentence adjudged by a court-martial shall be held to include, inte r
alia, the power to mitigate or remit the whole or any part of the sentence.

An unexecuted portion of a sentence adjudged by a court-martial may be
mitigated or remitted by the military authority competent to appoint, for th e
command, exclusive of penitentiaries and the United States Disciplinary Bar -
racks, in which the person under sentence is held, a court of the kind tha t
imposed the sentence, and the same power may be exercised by superior mili-
tary authority ; but no sentence approved or confirmed by the President shall b e
remitted or mitigated by any other authority, and no approved sentence of loss
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of files by an officer shall be remitted or mitigated by any authority inferio r
to the President, except as provided in the fifty-second article .

When empowered by the President so to do the commanding general of th e
Army in the field or the commanding general of the Territorial department o r
division may mitigate or remit, and order executed as mitigated or remitted ,
any sentence which under these articles requires the confirmation of the Presi-
dent before the same may be executed .

The power of remission and mitigation shall extend to all uncollected for-
feitures adjudged by sentence of a court-martial .

It should be noticed that under the fiftieth article of war any sentence fixe d
by a commanding general under the enlarged power herein proposed is alway s
subject to correction by superior authority by further mitigation or remission.
It is difficult to see wherein this power would or could be abused or wherein i t
would or could lead to results which are inconsistent with results obtained unde r
the present system. That the administration of justice would be expedite d
in certain cases and that the general burden of administrative work would b e
lessened has been shown above .
- 6. The War Plans Division therefore recommends that these papers be file d
in the office of The Adjutant General and that favorable action be taken lookin g
to the amendment of the fiftieth article of war . It submits herewith appropriate
letters, containing draft of a bill designed to carry this recommendation into
effect, addressed to the chairman of the Committee on Military Affairs, Unite d
States Senate, and the Speaker of the House of Representatives .

LYTLE BROWN ,
Brigadier General, United States Army ,

Director, W. P . D ., A . C. of S .

EXHIBIT- 146,

WAR DEPARTMENT,
Washington, September 19, 1918.

The CHAIRMAN COMMITTEE ON MILITARY AFFAIRS ,
United States Senate .

SIR : The following is a draft of a bill amending the fiftieth article of war :
ted by the Senate and House of Representatives of the Unite d

States of America in Congress assembled, That article 50 of section 1342 of the
Revised Statutes of the United States, as amended by the act entitled `An ac t
making appropriations for the support of the Army for the fiscal year ending
June 30, 1917, and for other purposes,' approved August 29, 1916, be, and th e
same is hereby, amended to read as follows :

" `ART . 50 . MITIGATION OR REMISSION OF SENTENCES .—The power to order the
execution of the sentence adjudged by a court-martial shall be held to include ,
inter alia, the power to mitigate or remit the whole or any part of th e
sentence .

" `Any unexecuted portion of a sentence adjudged by a court-martial may b e
mitigated or remitted by the military authority competent to appoint, for th e
command, exclusive of penitentiaries and the United States Disciplinary Bar -
racks, in which the person under sentence is held, a court of the kind that
imposed the sentence, and the same power may be exercised by superior mili-
tary authority ; but no sentence approved or confirmed by the President shal l
be remitted or mitigated by any other authority, and no approved sentence o f
loss of files by an officer shall be remitted or mitigated by any authorit y
inferior to the President except as provided in the fifty-second article .

" ` When empowered by the President so to do, the commanding general of the
Army in the field or the commanding general of the territorial department o r
division may mitigate or remit, and order executed as mitigated or remitted,
any sentence which, under these articles, requires the confirmation of the
_President before the same may be executed .

" ` The power of remission and mitigation shall extend to all uncollecte d
forfeitures adjudged by sentence of a court-martial .' "

This amendment is designed to confer upon the commanding general of a n
army in the field or of a territorial department or division the power to miti-
gate or remit any sentence of death or of dismissal of an officer, which he no w
has the authority to approve and execute, without referring the same to the
President for his action ; and also to confer upon the President the authorit y

132265—19—PT 7—23
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to empower such commanding general to mitigate or remit sentences of deat h
or of the dismissal of an officer in those cases where the sentence can, under
the forty-eighth article of war, be carried into effect only upon the approva l
of the President . It is found in actual practice that whenever a commanding
general does not approve a sentence of death or of the dismissal of an officer,
and recommends mitigation thereof, the action of the President is generally i n
accordance with such recommendation . Moreover, it appears unsound to deny
a commanding general the power to mitigate a sentence which he has the
authority to approve and execute .

Gen . Pershing has recommended the changes herein proposed . They have
been found necessary, also, in so far as a sentence of dismissal of an officer i s
concerned, for the purpose of reconciling the fiftieth article of war with the
fifty-second article, as amended by the act of Congress approved July 9, 191 8
(Public, 193, 65th Cong.) Under the fiftieth article of war, as it now stands ,
no reviewing authority inferior to the President can mitigate or remit a
sentence of dismissal of an officer. Under the fifty-second article, as recentl y
amended, any such convening authority can suspend any sentence of dis-
missal of an officer . Under the fifty-second article, as recently amended, an y
such convening authority can suspend any sentence of dismissal of an officer,
and having suspended it may later mitigate or remit it. These two articles
are inconsistent as they now stand, and it is hoped to reconcile them by the
proposed amendment of the fiftieth article of war submitted herein.

It is hoped that this matter may receive the early and favorable considera-
tion of your committee .

Respectfully,

EXHIBIT 147.

(PUBLIC—No. 311—65TH CoHOaESS . )
[H. R . 13037 . ]

[AN ACT TO amend the fiftieth article of war . ]
Be it enacted by the Senate and House of Representatives of the Unite d

States of America in, Congress assembled, That article 50 of section 1342 o f
the Revised Statutes of the United States, as amended by the act entitle d
"An act making appropriations for the support of the Army for the fisca l
year ending June 30, 1917, and for other purposes," approved August 29 ,
1916, be, and the same is hereby, amended to read as follows :

" ART. 50. MITIGATION OR REMISSION OF SENTENCES .—The power to order the
execution of the sentence adjudged by a court-martial shall be held to include ,
inter alia, the power to mitigate or remit the whole or any part of the sentence .

"Any unexecuted portion of a sentence adjudged by a court-martial ma y
be mitigated or remitted by the military authority competent to appoint fo r
the command, exclusive of penitentiaries and the United States Disciplinar y
Barracks, in which the person under sentence is held, a court of the kin d
that imposed the sentence, and the same power may be exercised by superior
military authority ; but no sentence approved or confirmed by the Presiden t
shall be remitted or mitigated by any other authority, and no approved
sentence of loss of files by an officer shall be remitted or mitigated by any
authority inferior to the President, except as provided in the fifty-second
article.

"When empowered by the President so to do, the commanding general of the
Army in the field or the commanding general of the territorial department o r
division may mitigate or remit, and order executed as mitigated or remitted,
any sentence which under these articles requires the confirmation of th e
President before the same may be executed.

"The power of remission and mitigation shall extend to all uncollected
forfeitures adjudged by sentence of a court-martial ."

Approved, February 28, 1919 .

BENEDICT CROWELL,
Acting Secretary of War.
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EXHIBIT 148 .

ATLANTIC BRANCH UNITED STATES DISCIPLINARY BARRACKS ,
Governors Island, N. Y., April 15, 1919.

From : The commandant.
To : Memorandum for the Inspector General, attention Col . Charles H. Patterson .
Subject : Disciplinary barracks, Governors Island, N. Y .

The military offender.—Upon the admission of a convicted offender to the
disciplinary barracks two courses of action toward him are possible—one puni-
tive, .the other reconstructive.

The first means the applying of the strictest discipline and the placing of th e
offender at tasks which will cause him, if possible, to regret most thoroughly his
ever having become involved in trouble . The other involves the relaxation o f
military discipline to some degree and the education of the offender by suitabl e
methods so as to equip him the better to avoid offending in the future .

The treatment of the military offender at these barracks has been along recon-
structive lines, and this course has been followed for several reasons . First,
offenders are in a great majority of cases not sent to the disciplinary barrack s
for their first offenses . Their records usually show several previous offenses du e
to maladjustment to military discipline . The imposition of a stricter and
harsher discipline, while it would control the offender for the time being, at th e
same time would not hold out assurances that the relaxation of it after release
would have accomplished the desired result, namely, normal adjustment to th e
demands of civil or military life. This is more clearly demonstrated by our
second consideration, the study of the man behind the offense.

Every military prisoner upon admission is given a thorough mental and
physical examination . In addition, a correspondence field study is employed .
Every possible source of information is made use of to obtain a complete histor y
of the offender, so that at the end of a month or six weeks we are in a position t o
make a reasonably accurate estimate of the kind of man we are dealing with ,
what his requirements are, what his abilities, and are in a position to make a t
least a tentative prediction as to his future possibilities .

Resulting from these studies we find that some offenders are medically sic k
men, such as the insane, the epileptic, the feeble-minded, the drug addict, and i n
some cases the alcoholic. Others show character defects which have resulte d
in an antisocial attitude—the criminals—or an inability to adjust themselves t o
any environment, as shown by truancy in school life and lack of persistence i n
employment, nomadism, etc .

A relatively small number can be said to be normal or accidental offenders .
whose delinquencies are chargeable to social or economic conditions .

Third, to treat military offenders in accordance with up-to-date recognize d
methods.

The first or punitive method of treatment should be the method prevailing i n
a regular organization and carried out by that organization, resulting in short,
disagreeable sentences in the post guardhouse . It is not possible nor desirable
to employ the reconstructive method of treatment in a regular military organiza-
tion. However, if the repeated infliction of short punishments for offenses does
not result in the permanent correction of an offender he then become a candi-
date for the reconstructive method of treatment as practiced in the disciplinary
barracks .

The treatment of the military offender in the disciplinary barracks has a two -
fold object—first, to return him to the colors a better soldier, or, secondly, i f
unfitted for military service, to return him to civil life, if possible, a bette r
citizen .

The disciplinary battalion.—Any prisoner, regardless of his offense or the
length of his sentence, is eligible to this battalion who, after a thorough stud y
of him as outlined above, appears capable of resuming his place in the militar y
service . The battalion is removed from the general barracks population and is
quartered in a cantonment building such as have been used during the war a t
the various camps . While the discipline in the battalion is very strict—in fact,
much more so than in the average organization—still the members of the bat-
talion are given considerable liberty on the theory that it is wiser to detec t
those who are lacking in self-control before rather than after restoration . The
battalion barracks has neither bolts nor bars ; the battalion cooks and serves its
own rations and does its own guard duty . It is under the supervision of on e
commissioned and several noncommissioned officers .
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If after three months of intensive military training a member of the battalio n
is certified as capable of taking his place in a regular military organization, he i s
recommended for restoration to the service .

Numbered men.—The numbered men consist of those whose examination s
show that they are not desirable for the disciplinary battalion, although som e
after further observation may prove to be so . The treatment of these men is
along educational and vocational lines . Fully 40 per cent of them show the nee d
of education . Classes in primary subjects are conducted during the mornin g
hours by experienced Y. M. C. A. teachers for this class . In the afternoon th e
same organization conducts classes for more advanced work . In the evenin g
classes of a vocational and educational nature, such as electrical installation ,
vocal and instrumental music, etc ., are in session .

In the vocational work advantage is taken of the existing shops . Others wil l
be added, in which to place prisoners after examination, where some usefu l
trade may be acquired .

The honor association .—Included in our educational system we have insti-
tuted an honor system among the prisoners . In the study of our offenders it
was found that such a large percentage had shown themselves incapable of con-
tinuously adjusting themselves in a normal manner to the demands of civil
as well as military, life that it was deemed wise to create among them a tangi-
ble social organization . It was recognized that wherever a body of men are i n
close contact for any length of time the prevailing feeling or tone of tha t
body will be determined by the more assertive members. In prisons and othe r
penal institutions where there is no authorized and recognized organizatio n
the antagonistic, antisocial and habitual criminal element is more in evidence .
Accidental offenders and those who strive to avoid further trouble are incline d
to keep by themselves and to serve out their sentences without associatin g
much with others, even with those of their own kind . The lawless element
are naturally attracted to each other and, in reality, possess the nucleus of
an organization, which quickly crystallizes when any advantage can be gained .
When thus crystallized the weaker characters are easily prevailed upon t o
follow and others are forced to join them by means of threats and other
methods of intimidation . A disciplinary barracks is never free from thi s
danger . Consequently, if a recognized organization with the better elemen t
In control of it, and subject to the supervision of the officers, can be formed
*he lawless and antagonistic element is placed at a disadvantage and the
possibility of their quickly organizing and attracting others is reduced to a
minimum. The educational value of such an organization is based on th e
theory that members will realize that individual . misbehavior reacts unfavor-
ably on the whole body . The association has its rules and regulations an d
its tribunals for the trial and punishment of its own offenders. In this way
members of the honor association are taught while in the barracks a respec t
for constituted law and order . Certain privileges are given for good conduc t
and certain punishments are prescribed for misbehavior, so that it is to th e
advantage of the organization to keep " barracks offences " down to a mini -
mum. It is hoped that the lessons learned in their own organization will b e
applied to the larger social order upon their release.

The honor association includes all but 30 prisoners . Every new arrival
is met by a member of the association and is made acquainted with the benefit s
of its membership . In this way new arrivals are immediately brought in con -
tact with the better element, whereas in the past it was the disgruntled an d
antagonistic element which first approached the new corner.

The association has regular weekly meetings. It has its own constitution,
by-laws, rules and regulations and standing committees . It pledges itself
through appointed sergeants at arms to maintain good order in and abou t
the barracks and to be careful of all sanitary and other regulations . If any
member of the association detects another breaking any rule of the barrack s
he is in honor bound to report the offense to the organization . The offending
member is then brought before the association's tribunal and if found guilty
is asked to sign a statement requesting that he undergo the punishment pre-
scribed by the court.
. . The association has a grievance committee which meets the commandant
weekly to present to him matters of interest in the association and possibl e
grievances . As a result, no matter of dissatisfaction is harbored amongst the
prisoners without the commandant's knowledge. Recently, this committe e
notified the commandant that the organization was having some difficult y

i I li its offending members . These members preferred trial by the prison
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court instead of trial by the honor court for the reason that the punishment s
by the former were less severe than by the latter . It was requested that the
punishments prescribed by the prison court be made equal in severity to thos e
of the association's court.

The benefits of this association both to the prisoners and to the barracks
are many . Gambling has been eliminated from the institution, the number of
trials by prison court has decreased fully 75 per cent . Better order prevails
in the mess hall, the yard, in fact, the whole tone of the barracks is improved .
Prisoners are more contented and misbehavior is reduced to a minimum .

Recreation .—Appropriate recreation is enjoyed by prisoners, consisting of
moving pictures and other shows at regular intervals, and athletic games out
of doors.

Sentences.—Much has been said in newspaper articles recently about th e
length and severity of courts-martial sentences and, unfortunately, nothin g
has been said about the practical working out of these sentences in the disci-
plinary barracks . The man behind the sentence is considered here more than
the sentence itself . In fact, every sentence is indeterminate and indefinite . It
is possible, and has happened, that prisoners sentenced to serve upward o f
20 years have been restored to the colors in fewer months . In fact, it is pos-
sible for a prisoner with a life sentence to be restored to a regular organiza -
tion in five months. In the case of numbered men, recommendations for thei r
release have been made for various reasons—on account of youth, mental in-
feriority, inadequate personality, nervous instability, and the financial condi-
tion of their dependents--so that in the case of these prisoners, as well as
the battalion men, the sentence really cuts but little figure . This practice o f
recommending prisoners for release, as outlined above, was the general polic y
of this institution months before the present clemency board was appointed.

As a matter of fact we are confronted by a much greater administrativ e
problem by the short sentences now imposed than by the longer ones. Met'
with short sentences are generally apathetic as to restoration . Six month s
sentence, with good-conduct time deducted, releases a man by expiration o f
his sentence in five months, too short a time for the corrective and disciplinar y
measures applied to him to become sufficiently effective to warrant restoration .
A shorter sentence than six months, and some are shorter, practically pre.
eludes the possibility of extending restoration . There are two or three cases
that have recently come to my attention of positive victims of short sentences .
One man has been continuously in the hospital with ear trouble, and no cor-
rective or disciplinary measures could be applied before the expiration of hi s
sentence. This is especially so on the entrance to the institution of a short:
term man . He may, at first, not desire to work for restoration, but later on li t
may change his mind, but when this decision is made it frequently happen
that there is such a short period left as to, render impossible the 'restoring of
a prisoner in the usual way.

No man should be sent to the disciplinary barracks for a shorter 'period
than one year . Men with longer sentences have something definite to work
for, which is not the case with shorter-term men . The longer sentence awaken s
the prisoner to a healthy, laudable endeavor, while the shorter sentence stifle s
ambition . The short-term prisoner sits back and waits for the end of hi s
term ; appeals to work for restoration fall on deaf ears, and the morale of the
institution is in consequence lowered .

Criminals.—One of the vexatious problems with which we have to contend
is presented by the ex-convicts, some of whom were released from prison t o
enter the Army. Such men are considered bad risks for restoration . Usually,
no good grounds exist on which recommendation for clemency in their cases
can he based. In consequence of their realizing that they can not be restore d
or pardoned they become disgruntled and are a very disturbing element . Fur-
thermore, it is not at all desirable to have the ordinary military offender, ofte n
young and impressionable, come in contact with this class of men . They are
not proper subjects for the disciplinary barracks and should have been sen t
originally, if possible, to a Federal penitentiary . At least some provision should
he made, if they are to be held in custody, for their proper segregation .

JoITN H . HUNT ,
Colonel of Infantry .

Amos T. BAKER,
Captain, Medical Corps, Psychiatrist.
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ATLANTIC BRANCH, UNITED STATES DISCIPLINARY BARRACKS ,
April 15, 1919 .

The foregoing article has been prepared and written by the following mem-
bers of the executive committee : Edward M. Hancock (5379), George S .
Schuyler (5820), Abraham Henschel (5617), Edward Schwartz (6122), Harry
Lee (6033), Hyman Zimmerman (4868), Louis G . Lemley (5706) . With feelin g
of the deepest gratitude do we hereby submit this article to the commandant ,
Col. John E. Hunt, United States Army.

OUR HONOR SSSOCIATION .

As men have always risen to the highest pinnacles amongst oppressing cir-
cumstances, so have we, the inmates of Castle William, in our darkest hours o f
life, conceived and promulgated the ideals set forth in this preamble to ou r
constitution.

In obedience to the voice of nature, which inspires men to perfection, i n
compliance with the dictates of the human mind, which prompt men to ac-
tivity, the honor association was organized January 26, 1919, to avoid the evil s
of disorganization toward what is just and right .

The objects of this organization are to create a local sentiment which will
condemn local wrongdoing, to teach the men to be intolerant of evil, to obey
the rules and regulations prescribed for our general conduct and discipline, t o
respect the authorities and to heartily aid them by a most earnest cooperation ,
and to be honor bound individually in the accomplishment of these aims ;
finally, to upbuild and uplift the character of the men, so that they be bette r
fitted to occupy their positions as free moral agents in society.

Previous to the organization of this association, discipline was maintaine d
and enforced by the strictest measures . . This form of discipline had bee n
kflbwn as the iron rule . Under this regime men were. at all times compelle d
to. work under duress. Minor infractions of prison regulations were drasticall y
dealt with . The men refrained from doing wrong because of the fear of pun-
ishment, not because they had any desire to do right . This system of force
only tends to make criminals out of petty offenders, instead of better citizens ,
because there was no appeal to the men's sense of honor .

One day toward the close of 1918, a group of inmates gathered in an assem-
bly and discussed how they could help themselves best, the result of whic h
formed the nucleus of the present organization . From time to time as the de-
velopment of this nucleus became visible there appeared, though gradually, the
opportunity for selfish advantage by some of the organization's officials, rathe r
than for the betterment of its members as a whole . It was revealed that the
men intrusted with the leadership of this organization were trying to prostitut e
its principles, in order to further their own personal ends . The inevitable re-
sult was that each one of these selfish leaders tried to outdo the other one i n
gaining every possible advantage through his position of trust. This culmi-
nated in the leaders bringing their personal affairs and grievances before the
legislative assembly and attempting to sway the members by dilatory practices .
The legislative body reacted in a manner hardly anticipated by these selfis h
Wailers ; 4the members, however, realized that in order to maintain the princi-
ples upon which the organization was created they would have to remove thi s
dangerous element, and reconstruct the organization on a firmer basis to elimi-
nate the possibility for individuals to use the association for furthering thei r
personal interests.

Through the unceasing efforts and splendid example set by the members of
the executive committee, there was instilled into the minds of the members th e
realization that discipline could be gained through the sincere cooperation of
all with the officials of the institution . Ultimately the ideals embodied in the
preamble became manifested materially in the deeds of the men . Gradually
there evolved a spirit drawn about by the zealous efforts of the three branche s
of the association, namely, legislative, judicial, and executive. The resultant
mental development caused members to more fully understand their dutie s
and obligations, and more to perform these same duties and meet their obliga-
tions and responsibilities at all times under all conditions . The legislative
assembly elects 10 men to sit in executive council for the purpose of repre -
senting the inmates before the officials of the institution and to convey to the m
their needs. The association has a judicial branch in which is embodied th e
honor court and the judiciary committee, the former to try all violators o f
the institution ' s rules and regulations properly brought before them, and the
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latter to form and from time to time revise the court-martial manual of th e
honor association . This honor court is one of the greatest helps to the pris-
oners and the authorities. It is a help to the inmates in that they do no t
lose good time when tried by it, nor do they get a black mark against thei r
record . If an offense is committed and the offender discovered by one of th e
members of the association, the man is brought up for trial and sentence d
with his consent . The main office is absolutely ignorant of the fact that a n
offense has been committed or that a sentence has been meted out . It is a
great help to the authorities in that it lessens by 75 per cent the number of
courts-martial by their court, thus making it possible for them to conscien-
tiously recommend more men for clemency and restoration. It protects th e
inmates in that they commit less offenses and take pride in the knowledg e
that they are law-abiding ; it protects them from, the brutality of medieval
disciplinary methods. Since the establishment of the honor association ap-
proximately 5 per cent of the total population of this institution have been
tried by the honor court for minor infractions of rules and regulations . Of
these brought to trial, 60 per cent have been found guilty and sentenced t o
various punishments, such as sleeping three nights in solitary, a loss of privi-
leges gained by the honor association for a prescribed period of time . It is
the duty of every member to report even the smallest violation of regulation s
to the sergeants at arms, who prefer charges against the offenders. The same
are then tried by the honor court, which is so conducted that the interests o f
the accused and the honor association are equally safeguarded in every pos-
sible manner. The small violations being thus promptly attended to, the more
serious ones become a rare occurrence or disappear entirely. Thus the strictest
discipline is maintained, based upon honor and intelligence and not on fear.
The gaining of discipline without the officials of the instituton being trouble d
with it causes them to be more kindly disposed toward the inmates .

Through the rapid growth of the association and expansion of its activitie s
in several fields, particularly educational and recreational, there was arranged
a more elaborate program than anything heretofore attempted in the annal s
of an institution of this kind . Through the efforts of the executive committee
all men are enabled to avail themselves of the opportunity to pursue an y
course of study of their election . Men are given relaxation from the day' s
work by being provided with wholesome entertainment .

We owe a debt of gratitude to the officials of this institution for the assist-
ance they have rendered us in accomplishing our ideals, and we sincerely hope
that the facts and conditions as described in this article will serve as a n
inspiration and incentive to the inmates and officials of institutions of simila r
character throughout our beloved United States .

THE HONOR ASSOCIATION,
Per EXECUTIVE COMMITTEE.

Therefore, in the early part of January, 1919, a new executive committee wa s
elected, consisting of men possessing qualities which rendered them more fitte d
to the positions of trust to which they were elected . This committee was dele-
gated to draft a new constitution for the organization, henceforth to be known
as the honor association . This constitution was completed on January 26,
1919, submitted to and adopted by the legislative body on same date . The fol-
lowing is a true copy of the constitution and its amendments to date :

CONSTITUTION OF THE HONOR ASSOCIATION .

ARTICLE 1 . This organization shall he known as the honor association ,
headed by a president elected by the executive hoard . The executive board shal l
also elect a vice president to discharge the duties of president in case of hi s
absence, inability, or recall .

ART . 2. The organization shall be divided into three branches : (a) Legisla-
tive, (b) executive, (c) judicial .

The legislative branch shall be composed of the governing body, comprising
all the members of the organization .

The legislative branch shall meet every Sunday evening.
The legislative branch shall enact all the laws of the organization by a ma-

jority of votes .
Any member of the association may submit to the legislative assembly ,

through the judiciary committee, bills necessary for the welfare of the organi-
zation.
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The judiciary committee will pass on their constitutionality and report its
findings.

A quorum of the legislative branch shall consist of a majority of the members .
The executive branch shall be incorporated in a board elected by the legisla-

tive body.
The executive branch shall execute all measures acted upon by the governin g

body and shall appoint such officers, committees, and personnel as may becom e
necessary:

The executive branch shall function through the following committees : (a)
Entertainment committee, (b) initiation and classification committee, (c) com-
mittee on law and order, (d) complain committee, (e) educational committee,(f) judiciary committee.

Members of the executive committee shall individually be appointed as head s
of the respective committees.

The judicial branch shall be embodied in a committee appointed by th e
ccxecutive committee.

The judicial branch shall have charge, through its subdivisions, of th e
maintenance of law and order and the punishment of infractions thereof .

ART . 3. The executive committee shall be composed of 10 members (5 com-
pany men and 5 numbered men), who shall be elected by secret ballot by the
members of the legislative body from 20 proposed candidates, i . e ., 10 from the
company and 10 from the numbers, 1 of each 5 being a colored man, to
represent his race.

Each voter will be provided with a ballot with the two lists of 10 men, 1
from' the company and the other from the numbers . Each man will designate
5 men from each list of 10 by making a cross opposite the names of 10 candi-
dates he wants to elect, sign his name and number, and hand the ballot in to th e
collector.

All vacancies that may occur on the executive committee shall remain unfilled
until the legislative body's earliest , convention, with the exception of numbere d
men going into the company or company nfen going into the numbers, in which
case they will hold their office until the expiration of their terms, when new
members will be elected as aforesaid .

The term of office for a member elected to the executive committee shal l
not be less than four months, beginning from date of election .

Members of the executive committee shall be eligible for reelection .
In the event of an executive committee member being transferred from th e

numbers to the company, or vice versa, such member shall continue to represen t
that division from which he was elected .

Any member of the executive committee who is convicted of any violation
of the Constitution or is proved to be incapable for the continuance of sai d
office shall be subject to recall .

The executive committee shall meet the Thursday before the convention o f
the legislative body and the Monday following .

The executive committee shall review all matters pertaining to the wel-
fare of the organization and present same to the president of the legislativ e
body for presentation to the said body and to the commandant .

A quorum of the executive committee shall consist of a majority of th e
members .

ART. 4. An honor court shall be appointed by the executive committee, com-
posed of five members of the legislative body.

A president of the honor court shall be appointed by the executive committee.
There shall be three supernumeraries appointed to fill respective vacancie s

that may occur on the honor court .
When the president of the honor court is absent the members of said court

shall be empowered to elect a president pro tern.
There shall be a judge advocate, who shall have an assistant ; .both shal l

be appointed by the executive board.
There shall be a recorder appointed by the executive committe to assist

th .judge advocate .
ART . 5. The entertainment committee shall classify all theatrical and ath-

letic talent of honor association, for the purpose of private entertainment an d
amusement .

The initiation and classification committee shall interview all newcomer s
and acquaint them with the honor association in all its details, and shal l
classify the men desiring membership .

The committee of law and order shall enforce all laws and acts as passe d
by the legislative body.
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The chairman of the committee of law and order shall be known as the
sergeant at arms.

The complaint committee shall hear all complaints pertaining to discipline ,
preservation of order and efficiency of any department or member thereof .

The educational committee shall : (a) Classify talent ; (b) provide lecturers ;
(c) assist in general enlightenment ; (d) encourage and conduct educational
classes .

The judiciary committee shall be empowered to form and revise the Court- .
Martial Manual and set maximum and minimum sentences to be submitted t o
the executive committee for them to tender to the legislative body for thei r
approval .

The personnel of the various committees shall be subject to the approval of
the executive committee before appointment .

No man shall serve at the head of two committees except executive com-
mittee members .

	

-
The heads of the respective committees shall render a full report once a

month to the executive committee .
ART . 6. The president shall call the meetings of the governing body.
The president shall not remove the chair automatically .
The president shall have charge of the correspondence of the association .
The president shall report to the legislative body once a week the doings'

of the executive committee.
The executive committee shall be represented at all interviews with th e

commandant by the president and two other members, excepting such times
when the commandant should request the presence of the entire committee, o r
any specified member thereof.

The judiciary committee shall pass on the constitutionality of all measure s
before they are presented to the legislative body for enactment.

ART . 7 . The members of the honor association shall consist of all thos e
whose names appear on the roster of the initiation and classification committee .

There shall be roll call at every meeting of the legislative body ; all mem-
bers who absent themselves from three consecutive meetings shall forfeit their
membership for a period of one month, unless such absence shall be show n
to have been unavoidable .

ART. 8. Amendments to the constitution shall be passed by a two-thirds vot e
of the legislative body .- - - .

AMENDMENTS TO THE CONSTITUTION OF THE HONOR ASSOCIATION .

ART . 3. The executive committee shall consist of 10 members elected by th e
legislative body by secret ballot . There shall be one member from eac h
disciplinary company and eight members from the numbers, one of who m
shall be a colored man .

All vacancies that may occur on the executive committee shall remain un-
filled until the legislative body ' s earliest convention.

The term of office for a member elected to the executive committee shall be
four months, beginning from date of election, with the exception of numbere d
men being transferred into the disciplinary battalion and men of the disci-
plinary battalion being transferred back into the numbers, in which event thei r
terms shall automatically expire on date of transfer.

Any member of the executive committee who violates any article of the con-
stitution or any of the rules and regulations of the association or who is foun d
incapable of continuance as an -executive committee member, shall be subject t o
recall by a majority vote of the legislative body .

Recalls must be founded on some grounds and tangible facts . After a recall
is moved and seconded by 20 members, a special hoard of 10 members not hold-
ing office in the association will be formed by the legislative body's election .
This hoard will investigate the charges against the accused executive committe e
member, examine and cross-examine all the witnesses, and report its findings ,
with its recommendations, to the succeeding legislative body convention . Thi s
convention will act according to the light thrown upon the question by th e
labors of the special board .

The recall of the president of the association from that office shall be b y
secret ballot of the executive committee with majority of opinion concurring .
Should it become incident upon the recall of the president from that office, a
question as to his retention on the executive committee, action will be take n
as specified above .
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ART. 6, PAR. 6. The president shall at all times be guided by the opinions of
the other members of the executive committee. He shall veto no measures with-
out the approval of the executive committee, nor shall he sign any measure s
that the committee has disapproved of.

Should the president for any reason fail to sign a measure within 10 day s
after it has been passed by the legislative body, it shall automatically becom e
a law.
_ ART. 8 . Executive committee and members of the committee on law and
order shall wear a distinctive badge of office . This shall be subject to the
,approval of the prison authorities .

All nominations for executive committee members must be seconded by a
minimum of 20 members of the legislative body .

EXHIBIT 149.

UNITED STATES DISCIPLINARY BARRACKS ,
Governors Island, N. Y., April 19, 1919.

From : The commandant .
To : Inspector General of the Army . (Attention Col . Charles H. Patterson . )
Subject : Memorandum of restored men.

1 . Memorandum for the Inspector General of the Army of men restored t o
duty from this institution from April 18, 1918, to April 17, 1919, with length of
sentence and average time actually served .

Length
of sen-
tence ,
years .

Length
of sen-
tence,
years .

Average
time

actually .
served
to res-

toration ,
months .

Average
time

actuall y
served
to res-

toration ,
months.

Number of men restored :

	

Number of men restored
48	 1-2

	

7

	

Con .

	

5-10

	

7
51	 2-3

	

8

	

70	 10-20

	

6
43	 3-4

	

8

	

6	 (1 ) 30

	

5
8	 4-5

	

' 8

	

1	

Or over.

JOHN E . HUNT, Colonel Infantry.

UNITED STATES DISCIPLINARY BARRACKS ,
Fort Leavenworth, Sans ., April 26, 1919.

From : The commandant.
To : The Inspector General of the Army .
Subject : Memorandum of restored men .

Memorandum for the Inspector General of men restored to duty from this
institution from April 18, 1918, to. April 17, 1919, with length of sentences and
average time actually served .

	

Average time actu-

	

Average time actu-
Length

	

ally served up to

	

Length

	

ally served up t o
of sen-

	

restoration .

	

ofsen-

	

restoration .
tence,

	

tence,
years.

	

years.

	

Months. Days.

	

Months. Days.

Number of men

	

Number of men
restored:

	

restored—Con .
190	 1-2

	

6

	

5

	

111	 5-10

	

8

	

1 7
93	 2-3

	

6

	

27

	

51	 10-20

	

8

	

4
10	 3-4

	

9	 32	 (1 )

	

8

	

4
163	 4-5

	

7

	

27

1 Over 20 .
R. C. WILLIAMS,

Colonel, Infantry, Acting Commandant .
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[Night Letter .]

APRIL 22, 1919.
COMMANDANT PACIFIC BRANCH,

UNITED STATES DISCIPLINARY BARRACKS,
Alcatraz, Calif.

Wire immediately direct Inspector General, 510 Mills Building, this city ,
following data for year ending April 17, 1919 : Number of men restored to duty
and average time actually served prior to restoration where the sentence s
originally imposed were as follows : One to 2 years, 2 to 3 years, 3 to 4, 4 to 5 ,
5 to 10, 10 to 20, 20 to 30, above 30. Each class should be stated separately s o
as to permit tabulation under three columns as follows : Number of men
restored, length of sentence, average time actually served prior to restoration.

HARRIS .

ALCATRAZ CALIF., April 24, 1919.
INSPECTOR GENERAL,

510 Mills Building, Washington .
Re tel. your wire relative to restored men . Total number restored to duty ,

146. One to two years, 69 men ; average time served, 7 months. Two to three
years, 36 men, average time nine months ; 3 to 4 years, 11 men, average time
eight and one-half months ; 4 to 5 years, 2 men, average time 10 months ;
5 to 10 years, 23 men, average time, nine and one-third months ; 10 to 20 years,
4 men, average time 11 months ; 20 to 30 years, 1 man, proceedings set asid e
one month ; 30 years and over, none.

GABRARD.

Length
of sen-
tence,
years.

Length
of sen-
tence,
years.

Average
time

actually
serve d
to res-

toration,
months .

Average
time

actually
served
to res-

toration ,
months.

Number of men restored :

	

Number of men restored—Con .
69	 1- 2

	

7

	

23	 5-10

	

9*
36	 2- 3

	

9

	

4 . . .--- . . . .-	 -------

	

10-20

	

11
11	 3- 4

	

8}

	

1	 --

	

20-30

	

1 1
2	 4- 5

	

10

' Proceedings set aside.

EXHIBIT 150.

WAR DEPARTMENT ,
OFFICE OF . THE JUDGE ADVOCATE GENERAL ,

Washington, March 22, 1918 .
Memorandum for Gen. Crowder,

A study of the records of trial by general court-martial received in this offic e
shows the following :

Many of our judge advocates in the field fail properly to scrutinize charges
referred for trial, with the result that many trials are being held on irregular
or insufficient specifications .

Entirely too many men are being tried by general court-martial . I think it
conservative to state that at least 25 per cent of the cases tried by genera l
court-martial could be properly disposed of by minor courts or by administra-
tive punishments under the one hundred and fourth article of war .

The actual trial of cases is, in many respects, poorly planned . Joint offender s
are separately charged and separately tried by the same court in cases where
there should undoubtedly be a joint trial . Important cases are frequentl y
referred to incompetent trial judge advocates . In many divisions entirely too
much time is allowed to elapse between arrest or confinement and trial, an d
in many there are long delays between trial and action by the reviewin g
authority.

More important, however, is the evident failure on the part of judge advo-
cates to understand the policy of the department with reference to the con-
servation of man power. Men are still being tried and dishonorably discharged
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the service for trivial offenses, which could be otherwise adequately punished.
In many divisions there seems to be an unsympathetic use of the power t o
suspend sentences of dishonorable discharge . It is my view that, during this
war at least, in every case where confinement is to be in a disciplinary bar-
racks the dishonorable discharge should be suspended and the officers of th e
disciplinary barracks made responsible for saying that the man should, no t
ultimately be sent back to serve with the colors .

In proposing corrective action for the difficulties outlined above, I think i t
may be accepted as fundamental that there should be the closest possible
cooperation and understanding between this office and its representatives in th e
field . That this office should know the circumstances under which judge advo .
cates in the field have performed their duty and that the latter should under -
stand fully what this office is trying to accomplish and be able to work i n
sympathy therewith .

There should be a unity of purpose and understanding between this office an d
the commanding officers of the disciplinary barracks on the question of restora-
tion to duty, in order that in time of war as many men as possible shall b e
given an opportunity to redeem themselves through actual service .

To accomplish these ends it is my opinion that nothing else could be pro-
ductive of so much good as personal conferences and instruction . A good
plan would be to hold a conference of all judge advocates for the purpose o f
discussing these problems, and others which might arise, and suggesting prac-
tical solutions . This, however, would seem to be impracticable. The next
best plan would be to have a representative of this office make a visit of in-
spection and instruction to the various division and department headquarters .
Since this would take him by the disciplinary barracks, there should also b e
included in the itinerary a conference with the officers of these institutions .
You suggested yesterday that if anyone made a trip of this kind you would
want me to make it . I think myself that if I am to remain on this desk durin g
the war I should be the one to go . I have phrased and formulated the instruc-
tions that have been sent out as the policy of the department with reference
to the conservation of man-power, and I think I am in position to bring judg e
advocates to understand how an intelligent application of that policy woul d
reduce the number of trials and save men to the service. It would also hel p
immeasurably in the work of the disciplinary desk if the officer in charge ha d
personal knowledge of the conditions which exist in the field .

Such a tour would be of value in another direction . It would 'enable m e
to make a personal report on each judge advocate and his assistant . Thi s
report, together with other valuable data, might well be made the basis o f
special recognition in certain cases and of getting rid of undesirable or inap t
officers in others.

When this visit has been made for the purpose of inspecting those who are
at present acting as judge advocates of departments and divisions, I shoul d
strongly recommend that thereafter no new man should be sent to duty a s
the judge advocate of a command unless he had previously had a course o f
training in this office. This would give him a viewpoint of the service as a
whole which many of our present judge advocates seem to lack .

It would take about five weeks to make this trip properly . As to whether
I can be spared from the office at this time, I suggest that I could well mak e
arrangements to leave in about 10 days or two weeks . By that time the ne w
men will have been pretty well broken in and the work brought up to date . I
think Col . Clark could carry on the work without difficulty . There could
be no question except as to purely military or administrative matters, and he
has these remarkably well in mind at the present time. On any question o f
doubt he could take advice and need not go wrong.

As a corrollary of the matter here under question, I suggest that if you de-
cide - to authorize this trip of inspection and instruction, that Col . Clark ' s
hands might be strengthened by bringing in Maj . Barnwell for duty in this
office . He is now on duty as judge advocate of the Southeastern Department .
I have several times noted the quality of his work. He seems to be a splendi d
lawyer. His opinions are always clear and convincing . If you decide to give
Maj . Hamar a position as judge adovcate, he might be sent to the Southeastern
Department, relieving Maj . Barnwell for duty here.

As to the expense involved, it would be insignificant compared with the direct
benefits that would be almost immediately realized . If I could reduce the
number of trials by general court-martial by a substantial percentage th e
expense of the trip would be saved many times over each month, to say noth-
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ing of the saving to the country if we can obtain a systematic treatment of
the policy of conserving and using the man-power of the country which ha s

ExHIBIT 151 .

Memorandum for the Chief of Staff .
Subject : Amendment of the forty-eighth article of war .

1. The following cablegram has been received from Gen . Pershing, requesting
action be taken amending the forty-eighth article of war, so that he may b e
able to confirm all death sentences and order their execution :

" Paragraph 1B, cablegram No . 1059, dated May 5, 1918. In order that
prompt exemplary action may be taken in necessary cases, I recommend tha t
forty-eighth article of war be so amended as to authorize me to confirm all
death sentences and order their execution . Full power as to death sentences
in French Army and British Army in France is vested in military authorities.
(Pershing .) "

2. The President has already acted upon this cablegram and has stated tha t
he declines to recommend to Congress action looking to conferring power of
confirming death sentences upon commanding generals in the field further tha n
they have at present. A cablegram to Gen . Pershing, embodying the Presi-
dent's views, drafted in the office of the Judge Advocate General, has been o r
will shortly be sent to Gen. Pershing. There remains, therefore, nothing to be
done in regard to this matter.

LYTLE BROWN ,
Brigadier General, N . A . ,

Director, W. P. D ., A . C. of S.

MAY 16, 1918 .
Memorandum for the Chief of Staff.

1 . I recommend the following cablegram be sent Gen. Pershing :
" Reference your 1059, paragraph 1B. The President has decided not to urge

upon Congress any extension of the present authority of commanding general
of an Army in the field as to death sentences . "

MAY 17, 1918 .
Memorandum for The Adjutant General .
Subject : 'Death sentence .

1 . The Secretary of War directs with reference to paragraph 1B, cablegra m
No. 1059, from the commanding general American Expeditionary Forces, tha t
a reply be sent by cable as follows :

[Cablegram sent May 20, 1918. ]

PERSHING ,
American Expeditionary Forces, France .

No. ---
Paragraph	
" Reference paragraph 1B, your 1059, the President has decided not to urge

upon Congress any extension of the present authority of commanding general
of an army in the field as to the death sentences. (March.)"

PEYTON C. MARCH.

been brought into the service .
E . G . DAVIS ,

Lieutenant Colonel Judge Advocate,

	

_
Assistant to the Judge Advocate General .

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF ,

Washington.

E. H. CROWDER ,
Judge Advocate General .
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EXHIBIT No. 152 .

Consolidated report of general prisoner cases.

DISPOSED OF FOR THE WEEK ENDED APR . 26, 1919.

Fort
Leaven-
worth Atlantic Pacific Peniten-
Disci- Branch . Branch . tiary.

plinary
Barracks.

Unexpired part remitted 	 69

	

3

	

2

	

2	 76
Portion remitted	 157

	

17

	

21

	

20	 21 5
Restored to duty	 59

	

2

	

1	 1

	

63
Discharged (A. R .139)	 16

	

3	 1 9

CONSOLIDATED REPORT FOR 6 PRIOR WEEKS .

Unexpired part remitted	 599

	

50

	

9

	

23

	

2

	

683
Portion remitted	 1,216

	

78

	

46

	

83

	

1

	

1,424
Restored to duty 	 292

	

47

	

12

	

7	 35 8
Discharged (A. R . 139)	 44

	

2

	

1

	

4 7

For week ended Apr.26,1919	 383
Prior weeks	 2,560

Grand total

	

	 2,943

EXHIBIT 153.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, January 2, 1919.
From : The Office of the Judge Advocate General .
To : The Adjutant General .
Subject : Recommendation that Brig . Gen . Samuel T. Ansell be presented a

distinguished-service medal .
1. I recommend that Brig . Gen . Samuel T . Ansell, Judge Advocate General ' s

Department, United States Army, be presented the distinguished-service medal
for exceptionally meritorious service to the Government as acting head of th e
Judge Advocate General's Department during this war .

2. Gen . Ansell's services have been, in my judgment, preeminently of th e
kind that the statute contemplates thus to be awarded . His duties have bee n
of fundamental importance and great responsibility, and he has shown him -
self exceptionally qualified in the performance of them . His legal ability,
his general qualifications and attainments, his personality, energy, and capacit y
for scientific organization and vigorous administration, his judgment and pre -
vision, enabled him at the outset to appreciate and encompass the legal dutie s
involved in the raising, maintenance, and administration of a vast militar y

Total	
Transfer from Penitentiary to Disciplinary

Barracks	 2
Transfer from Penitentiary to Disciplinar y

Barracks and part of confinement re -
mitted	 8

Transfer from Disciplinary Barracks to
Penitentiary	 1

Total	 11 I	

	

383

373

10

Total	
Transfer from Penitentiary to Disciplinary

Barracks	 1 0
Transfer from Penitentiary to Disciplinar y

Barracks and part of confinement re-

	

47	
mitted	 37

Transfer from Disciplinary Barracks to
Penitentiary	 1	

Total	 48

	

2,560

2, 512

. 47

1

Posts.

	

Total.
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establishment, and to organize the department for the proper performance of
those duties. Those same qualities have enabled him at all times to perfor m
them in a way that has appreciably contributed to victory .

3. His hundreds, even thousands, of thoughtful opinions on the records o f
the department show that he has been a powerful instrument in aiding in th e
organization of the new establishment within the law, in keeping it within it s
proper relation to civil instructions and the law of the land, in conforming
military administration to the requirements of law, and in maintaining la w
and justice within the Army. This he has done without placing impediments
in the way of rightful administration, but instead, such administration ha s
been given legal direction and effectual impulse .

4. His leading opinions have enunciated many great principles of law funda-
mental to military administration, a few of which are those which had to d o
with

(a) The conclusiveness, as against judicial inquiry, of the legislatively estab-
lished administrative methods of the selective-service system.

(b) Military jurisdiction over the civil personnel auxiliary to military activi -
ties.

(c) Restriction of the rule against the redelegation of power as necessitate d
by modern military administration .

(d) The general adjustment of peace-time legislation to war conditions .
(e) Unification of variant and sporadic legislation, and adapting the whol e

to a single organizational system .
(f) Military unity—" there is but one Army, the Army of the United States ,

of which the variously designated forces are but components . "
(g) The modern legal concept, that courts-martial are tribunals for th e

trial of conduct as crime in violation of the general law of the land, and no t
only in its military aspect, requires that the Articles of War be construed wit h
more and more regard to the Constitutional principles governing crimina l
prosecutions.

5. In view of the above, I recommend the award of the medal .
E . H . CROWDER,

Judge Advocate General.

WAR DEPARTMENT ,
OFFICE OF THE CHIEF OF STAFF,

Washington, January 18, 1919 .
Memorandum to The Adjutant General of the Army :
Subject : Recommendation for award of distinguished-service medal to Brig .

Gen. Samuel T . Ansell .
1 . The above officer having been awarded the distinguished-service medal

prior to receipt of the attached communication, the letter is returned to you r
for file.

HENRY JERVEY,
Major General, General Staff, Asst . to the

Chief of Staff, Director of Operations .
By P. P. BISHOP,

Brigadier General, General Staff ,
Chief, Personnel Branch, General Staff .

EXHIBIT 154.

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, March 24, 1919 .
From : Col. B . A. Read.

	

-
To : The Inspector General of the Army.
Subject : Present organization of the Military Justice Division of the Office o f

the Judge Advocate General .
1 . The Military Justice Division passes upon questions that arise in the ad -

ministration of justice by courts-martial, courts of inquiry, and military com-
missions and the reviews of all records of trial by general courts-martial. Its
duties include the preparation of reports upon application of clemency ; the
solution of problems relating to the disciplinary barracks and the government
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of military prisons, and all matters having lo do with the discipline of the
Army, in so far as it involves the administration of the office of the Judge Advo-
cate General .

2 . This division is divided into eight main sections, as follows :
(1) A board of review consisting of two sections, whose duties are in the

nature of those of an appellate tribunal . The board of review, under the gen-
eral direction of the head of this department and the chief of this division, re-
views all proceedings and all general courts-martial received in this offic e
which are reviewed in writing. The preliminary review of any such case, afte r
having been prepared by the officer to whom the record has been assigned an d
after it has been reviewed and passed upon by the chief of his section, i s
transmitted to the proper section of the board of review, and thereupon th e
members of this section of the board consider the preliminary review jointl y
and concurrently in the manner similar to that employed by appellate tribunal s
in rendering their decisions. The board of review may modify or rewrite such
review or may direct that it be modified or rewritten so as to express thei r
views .

The first section of the board of review reviews all cases of officers who are
dismissed from the service and all cases where the sentence of the court i s
death .

The second section of the board of review reviews all cases of officers no t
involving dismissal and cases where the sentence is to a penitentiary, an d
such cases as may be sent to it from the Disciplinary Barracks section, or th e
retained in service section, where a written review is prepared . In the presen t
press of work this section of the board is also reviewing certain cases involvin g
the death penalty and the dismissal of officers .

(2) Opinions section .—This section drafts opinions and prepares indorse-
ments and memoranda on such miscellaneous questions as may be assigned t o
it by the head of the division ; drafts charges against alleged offenders in specia l
instances and examines and revises reviews of general courts-martial record s
on trials of conscientious objectors, written by other officers of the division .

(3) Dismissals and capital sentences section.—The officers of this section ex -
amine records and write reviews of such records in all trials by genera l
courts-martial with sentences imposing dismissal, or dismissal and confine-
ment of an officer, or death of a soldier, officer or other person subject t o
military law. When an officer in this division has examined the record an d
prepared his written review thereof, it is examined and reviewed by the chief
of the section, who, if he does not agree therewith or for any reason ma y
desire further consideration of the matter in the section, may assign th e
record to a third officer for his examination and review .

(4) Penitentiary sentences and officers' cases not involving dismissal sec-
tion .—The officers of this section examine and prepare written reviews of al l
trials by general courts-martial, which have resulted in sentences imposin g
confinement in the penitentiary or punishment of officers not involving dis-
missal, and the procedure is similar to that had in the dismissal and capita l
sentences section .

(5) Disciplinary barracks sentences section .—The officers of this section
review the records of trial by general courts-martial resulting in sentence s
imposing dishonorable discharge and confinement in the disciplinary barracks
or in any of its branches . These records are carefully checked to see that
they are legally sufficient, and if so found they are sent to the record roo m
for filing . If, however, for any reason substantial legal error appears in the
record, a review is written thereon and the procedure thereafter is simila r
to that in the dismissal and capital sentences section .

(6) Retained in service sentences section .—The officers of the section ex -
amine and review the records of general courts-martial where the sentences pro -
vide for the retention of the accused in the service, including sentences with
suspension of dishonorable discharge. The procedure in this section is simila r
to that had in the disciplinary barracks sentences section .

(7) Clemency and restoration section .—The officers of this section conside r
all appeals by prisoners, their relatives, or friends for clemency or restoratio n
to the colors and prepare in writing for the head of the division their recom-
mendations upon such appeals. In preparing these recommendations, miti-
gating circumstances in the commission of the offense, the good conduct of th e
prisoner prior and subsequent to the offense ; his mental or physical deficiency ,
and other similar matters are weighed and considered. This section also
considers recommendations for clemency referred to it my officers of other
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sections of the Military Justice Division, who, in reviewing a case as to Its
legality, believe it to be a proper case for the exercise of clemency.

(8) Statistical section .—The duties of this section are to record and tabulat e
such statistical information regarding the administration of military justice
as will enable the head of the department to prepare his annual report t o
the Secretary of War, and to enable him to obtain at any time the state o f
discipline of the Army as shown by the court-martial records .

3. In addition to the main sections above enumerated, this division main-
tains a record room in which are filed all records of trials by general courts-
martial .

4. The personnel of the Military Justice Division as at present constituted i s
as follows :

In charge of division : One colonel with one captain and one first lieutenan t
as assistants.

First board of review : Three lieutenant colonels with one major as an as-
sistant.

Second board of review : Three majors with one first lieutenant as an as-
sistant.

Opinions section : One lieutenant colonel, three majors, and one second lieu -
tenant .

Dismissal and capital sentences section : Five majors .
Penitentiary sentence and officers' cases not involving dismissal section :

Six majors .

	

_
Disciplinary barracks sentences section : Seven majors, two captains, and two

first lieutenants.
Retained in service section : Eight majors, five captains, and four first lieu -

tenants.
Statistical section : One major, two first lieutenants, and a number of civilia n

clerks, assistants.
Clemency and restoration section : One major, two captains, and two firs t

lieutenants .
B . A. READ ,

Colonel, Judge Advocate .

EXHIBIT 155.
APRIL 2, 1919.

Memorandum for Col . Patterson, Inspector General .
Subject : Acting judge advocate generals or senior assistants from January 1 ,

1917, to date.
The acting judge advocate generals or senior assistants from January 1, 1917 ,

to date have been as follows :
1. Walter A . Bethel, senior assistant from January 1 to May 16, 1917, whe n

relieved by the Secretary of War to report to The Adjutant General of th e
Army prepared for field service. He was assigned to duty as judge advocate ,
American Expeditionary Forces, by verbal orders of the Secretary of War .

2. Blanton Winship, senior assistant, from May 16, 1917, when he succeede d
Walter A. Bethel, until August 29, 1917, when he was ordered to the Forty-
second Division at Camp Mills, Long Island, by Special Orders, No. 201 . para-
graph 44, War Department, August 29, 1917 .

3. Samuel T . Ansell, senior assistant from August 29, 1917, to April 20, 1918.
(Note : November 9, 1917, Order No. 201, confirming action of S . T . Ansell as
Acting Judge Advocate General . November 19, 1917, letter from Secretary
Baker announced that he had directed the Chief of Staff to revoke this order
confirming action . )

4. James J. Mayes, senior assistant from April 20, 1918, to July 15, 1918,
covering the period of Gen. Ansell's absence in France .

5. Samuel T . Ansell, senior assistant from July 15, 1918, to the time of demo-
tion to grade of lieutenant colonel, effective March 10, 1919 .

6. Lewis W . Call, senior assistant from March 10, 1919, to March 14, 1919 ,
when Gen . Kreger arrived from France .

7. Edward A. Kreger, Acting Judge Advocate General from March 15, 1919,
when he reported per Special Order 57-0 paragraph 38, War Department ,
dated March 10, 1919, assigning him as Acting Judge Advocate General on
arrival in United States.

132265—19—PT 7—24
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8. The above information is as accurate as to dates as it is possible to obtai n
from the files of this office .

By direction of the Acting Judge Advocate General .
WM. S . WEEKS ,

Colonk;l; Judge Advocate, Executive Officer ,

EXHIBIT 156.
FEBRUARY 19, 1918.

Memorandum for Capt . K. S . Wallace, War College.
Subject : The Judge Advocate General ' s Department of the Army .

1. In compliance with the request from your office for a brief statemen t
showing the history and conduct of this department, Gen . S . T. Ansell has hur-
riedly dictated the following memorandum, which is furnished you for such use
as you may see fit to make of it :

This department is older than the Government, having been established dur-
ing the War of the Revolution . Its duties have grown immeasurably, both in
scope and volume, and its personnel has increased from that of a single office r
in the beginning to its present proportions . Before the existing war was de-
clared the department consisted of one Judge Advocate General and 12 othe r
officers, a force which was sufficient to administer to the small establishmen t
then existing, but with the creation of the new Army the volume of work ha s
increased more than proportionally with the increase in the Army itself . To-
day the commissioned personnel of the department approximates 200 .

The duties of this department are little understood, even in the Army. It is
ordinarily conceived to be simply the law department of the Army . It is that,
and much more. The title itself is significant and is indicative of the quasi -
judicial character of the duties of this office . Those duties may be divided into
three classes : The department is adviser and counselor of the Army as a n
institution of government, and of all the individuals thereof, from the Secre-
tary of War to the most recently joined recruit ; it is also in a very real sense
the judge of their official conduct ; lastly, and of very great importance, it mus t
see that justice under law is done each individual of the Army in the mainte-
nance of discipline.

The department itself consists of the office of the Judge Advocate General ,
which is a bureau of the War Department at Washington, and all the officer s
belonging to the Judge Advocate General's Department on field duty attached
as judge advocates to the various field commands. Each commanding genera l
of a division or department or larger organization has upon his staff a judge
advocate who performs in the first instance for that command the duties which
will be described herein as those for the department in general ; but such field
work is ultimately and finally revised in the office of the Judge Advocat e
General.

The personnel of the office at Washington consists of a Judge Advocate Gen-
eral with the rank of major general, 1 assistant with the rank of brigadie r
general, and 20 other assistants of lower grades . Immediately upon the out-
break of war the bureau was reorganized for the purpose of meeting the war
demands into the following divisions and duties :

1. The executive division, the function of which is the superntendence of
the general administration of the bureau . Its chief must have an intimat e
knowledge of the working of all the divisions, that he may advise the head o f
the office regarding them .

2. Military justice, which attends to the review of records of courts-martial ,
renders reports upon applications for clemency, addresses itself to the prob-
lems of the disciplinary barracks and military prison, and all matters having
to do with the discipline of the Army .

3. War law. The duty of this division is to collect all war laws and de-
cisions affecting or of interest to our establishment and distribute so much o f
such matter to judge advocates in the field as would be helpful to them .

4. Titles, accounts, claims, and fiscal affairs : The duties of this division
will be to give consideration to accounts, claims, expenditures, disbursement s
of fiscal affairs in general ; contracts, leases, and questions of military reser-
vations and public property .

5. Constitutional law : This division has to do with the consideration of the
questions falling under these two special branches of the law, including th e
law of war.
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6. Legislative drafting : The duty of this division is to keep in touch with
all pending legislation in Congress and draft all legislation proposed by the
department and all regulations and orders submitted to the office .

7. General administration division, which gives attention to the numerou s
miscellaneous questions arising in the administration of the War Depart-
ment in the Army, which do not fall specifically within the duties of an y
other division.

8. Civil administration division : The officer in charge of this division i s
counsel for the Bureau of Insular Affairs, the Philippine Government, and the
Government of Porto Rico . It is the duty of the division to give consideratio n
to all legal questions submitted by the Insular Bureau and involving insula r
questions and to all questions arising under the civil jurisdiction of the Wa r
Department, including river and harbor administration, reservations, and all
litigation in•the department, the Army, or any of its officers .

9. Personnel and property division : This division is charged with the funds ,
records, supplies, property, and clerical force of the office and routine business
of the bureau.

Each of these divisions, except the one last named, is presided over by a
senior commissioned officer who is aided by the necessary number of assist -
ants.

An idea of the great growth of the work to be performed by this bureau ma y
be fairly indicated by comparing the present conditions with those obtaining
immediately before the war . Then there were 13 officers in the department ;
now there are nearly 200 . Then there were in the bureau at Washington
4 officers ; there are now 30 officers . Then the Army consisted of less tha n
100,000 ; now of 1,500,000. The annual appropriation and expenditures which
was then in the millions, to-clay reaches into the billions . The volume of
work of this department is easily 10 times more than it was before war be-
gan . The war has given rise to questions involving a sui genesis nature .
These questions grow out of an exercise of war power . and give rise to questions
which few, if any, ever contemplated ; and in this field there are few judicia l
decisions to guide us . Military activity has now touched every other activity
in the land . Neither the legal phase of this contact nor the formula. for guid-
ing it are clear. Persons and property are subject to jurisdiction which, in this
country at least, is not well defined or understood . Fundamental rights are in-
volved ; military jurisdiction is to be exercised with care and caution ;
yet, with cautious regard which must be exercised with certainty and sure-
ness. This office has called to its aid some of the most distinguished lawyer s
of the country . They are continuously engaged, not only in the usual opinion
writing, but they must stand ready day and night to administer what, by prope r
analogy, may be termed first aid to the legally wounded . Scores of requests
for advise of counsel from the world over reach this office daily and mus t
find response without that time for reflection which should, and normally does,
characterize the giving of legal advice .

Not only does this bureau advise and counsel individual members of th e
Military Establishment in the performance of their duties, but, looked at in th e
aggregate and in a fundamental way, it is the immediate legal agency where -
by the Military Establishment itself is kept subordinate to the civil principle s
of government and all of its activities kept conformable to the law of the land .
The above indicates in a general way the duties of this bureau as the legal
department of the Army .

But it is as a bureau of military justice that-the functions of the departmen t
touch personally and individually each offense and enlisted man of the estab-
lishment. The rights, duties, and obligations of all military persons are estab-
lished and regulated by a military code consisting of both written and un-
written law. A member of the establishment is required to conform not only
to this special code, but also to the general law of the land, and such conformit y
may in a general way be designated as discipline . Discipline is maintained
in the last analysis by the exertion of military power through regularly estab-
lished military tribunals which function in accordance with a penal code ,
technically known as the Articles of War. This code is enacted by Congress
under its power to make rules and regulations for the government of the Army .
An offender against it is charged, arrested, tried, sentenced and punished i n
-strict accord with the articles . The code is A. complete code of penal law ; both
substantive and adjective. Discipline must be maintained in strict accord-
ance with the code, and with justice .
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The proceedings of every case tried by court-martial must be accurately and
completely recorded and forwarded to the office of the Judge Advocate Genera l
for review, and that authority makes necessary revision in order that justic e
may be done every accused man . All human tribunals are imperfect, and
especially imperfect will be the military tribunals of our newly created Army .
The officers constituting the court have not been experienced in the school o f
war and in military law, but have only recently come from civil life . Besides,
this is the first democratic Army that America has ever raised . Its members
come from the fields and factories ; from every class of society, and from
every walk of life. Both officers and men alike are uninured -to militar y

=--methods and requirements . The spirit of such an army is bound to be of the
highest quality, notwithstanding there will be abundant opportunity for th e
exercise of authority upon the part of those who have it, and for numerous in -
fractions of discipline upon the part of men who have had no opportunity to
acquire the necessary appreciation of discipline. Courts-martial may be ex-
pected to be rather frequent and errors in procedure numerous . The review
enjoined by law to be carried out in the office of the Judge Advocate Genera l
must be made with all the more cautious regard for the rights of individual s
so strangely circumstanced in a new institution . This the people will demand ;
this in justice to the Army and the individuals thereof this office must do ;
and this this office is equipped to do .

R . K . SPILLER ,
Lieutenant Colonel, Judge Advocate ,

Assistant to the Judge Advocate General.

EXHIBIT 157.

[Cablegram.]

WAR DEPARTMENT,
OFFICE OF THE INSPECTOR GENERAL ,

Washington, D. C., March 17, 1919.
No. 369 Confidential .
To : Biddle.

Reference to Gen. Ansell's memorandum of November 6, 1917, and Genera l
Order of November 8, assigning him to duty as Acting Judge Advocate General ,
and subsequent cancellation of that order, request following information b y
cable : Was memorandum presented to you by him in person and what state-
ments, if any, were made to you which caused you to direct the issuance of thi s
order without reference to the Secretary of War .

J. L. CHAMBERLAIN ,
Inspector General.

EXHIBIT 158.

[Cablegram .]
MARCH 22, 1919 .

No. 2263-Confidential.
From : Headquarters American Expeditionary Forces .
To : The Adjutant General, Washington .

Reference confidential cablegram 369, transmitted to these headquarters fro m
London on March 18, was referred to Maj . Gen . John Biddle. His reply as
follows :

" My recollection is that memorandum was presented to me by Ansell i n
person after having been shown Secretary of War . I do not remember the
details of conversation with him, but was directed by Secretary of War t o
publish the order. After a few days it' was found that order did not give
satisfactory results and cancellation was desired . I am certain that all action
taken by me was with the knowledge of Maj . Gen. Enoch H. Crowder and b y
direction of Secretary of War. I do not remember discussing the memorandu m
with Maj . Gen. Enoch H. Crowder, but clearly understood it had his sanction.
I recollect positively that I discussed the cancellation with him. Without
having the memorandum at hand it is hard to recall all circumstances.
Biddle."

PERSHING.
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. EXHIBIT 159.

Memorandum for Col. Read :
Subject : Designation of place of confinement under long-term sentences .

1. Col . Davis has prepared a separate memorandum for Gen . Ansell, dated
August 1, 1918, on the subject of " Designation of the place of confinement b y
the reviewing authority, " which you have referred to me for examination and
comment .

2. In it he withholds concurrence, in an accompanying joint memorandum o f
the same date for Gen Ansell, upon the subject of confinement of general pris-
oners in France, saying : " I do not concede that this office was not advised o f
what was, in effect, a change in the provisions of the manual with respect to the
designation of the Disciplinary Barracks as the place of confinement . On the
contrary, this office originated and suggested the change . "

The memorandum then reviews the course of some suggestions and recom-
mendations originating in this office respecting sentences for long terms of con-
finement, particularly, in regard to an accompanying dishonorable discharge ;
and which resulted in the following confidential instructions to the service b y
direction of the Secretary of War on December 22, 1917 :

" Division and other commanders are expected to make themselves strictl y
responsible for the discipline of their commands, and these officers, togethe r
with general courts-martial and judge advocates, should give close scrutiny t o
all cases coming before them with a view of being able to pass intelligentl y
upon them and so to measure the punishment to the offense that the following .
conditions will obtain :

"(a) No sentence of dishonorable discharge will be given where the offende r
has within him the capacity for military service and when any other appro-
priate form of punishment is sufficient to meet the requirements of the case .

"(b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied with a long term of confinement in the penitentiary or in the Dis-
ciplinary Barracks. When the offense is not sufficiently grave to warrant a
long term of confinement, it should be assumed that the offender has withi n
him the elements of military service, and he should be made to serve.

"(c) When a sentence of dishonorable discharge is given, unaccompanie d
with a long period of confinement, reviewing authorities should, in general, .
suspend or remit the dishonorable discharge and hold the offender to servic e
and punishment with the organization to which he belongs . "

It will be observed (1) the instructions make no discrimination between gen
eral prisoners in France and in this country, and (2) it is only "when a sen-
tence of dishonorable discharge is given, unaccompanied with a long period o f
confinement," that " the reviewing authority should, in general, suspend or remi t
the dishonorable discharge and hold the offender to service and punishmen t
with the organization to which he belongs ." The instructions do not contai n
anything to indicate a change in the policy of the War Department that gen-
eral prisoners, under sentences of long terms of confinement, should be confine d
either in the penitentiary or in the Disciplinary Barracks . On the contrary ,
paragraph (b) expressly provides that this course be followed .

The question giving most concern is what shall be deemed a " long period o f
confinement." It may be conceded that the instructions contemplated a longe r
term than the period of six months provided for in the manual ; and it may also
be assumed that it was intended to allow some discretion to division and other
commanders in the matter of determining, in particular cases, what shoul d
constitute the long period of confinement required to send a general prisone r
to a penitentiary or to the Disciplinary Barracks. The memorandum in refer-
ence calls attention to a letter from this office to the judge advocate of th e
Eastern Department, under date of February 11, 1908, which, while " declinin g
to 'express an opinion as to the proper duration of this terns * * * " said ,
referring to a suggestion that one year be fixed as the period, if " you have erre d
in either direction, the term as fixed by you is too short, in the opinion of thi s
office, rather than too long ." This letter was written by Col . Davis, signed b y
Gen. Crowder, and a copy sent February 16, 1918, to all department and divi-
sion judge advocates. From it an inference may be drawn that the interpreta-
tion (therein) by this office of the instructions of December, 1917, was that re -
viewing authorities were given discretion as to the places of confinement to b e

WAR DEPARTMENT ,
OFFICE OF THE JUDGE ADVOCATE GENERAL ,

Washington, August 13, 1918.
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designated for prisoners under sentence of dishonorable discharge with period s
of confinement of as much as one year ; and to that extent, at least, the require-
ments of paragraphs 397 and 398 of the Manual for Courts-Martial, 1917, were
modified by the instructions of December, 1917, above referred to.

What has been said above, however, affords little assistance in determinin g
what course should be pursued in regard to sentences that include dishonorable
discharge and full forfeiture, with terms of confinement of from three to fiv e
years, such as . were involved in the French cases that brought up the presen t
question .

The French cases, may, however, be laid aside, conceding that the cablegra m
to Gen . Pershing, April 6, 1.918, referred to in the papers in reference, made a n
exception as to those cases and gave to the reviewing officers in Europe a n
unlimited discretion to retain for punishment prisoners tried and convicte d
there, regardless of the length of the periods of confinement. It may be ob-
served, however, that the memorandum in reference points to no record evidenc e
that this office was advised of the contents of that cablegram prior to the time
of the present investigations, and the fact that it was deemed necessary by Gen .
Pershing to ask for, and by the War Department to issue, this special authorit y
as to prisoners in France, would show that the previous policy of the War De-
partment, as reflected in the provisions of the Manual and in the instruction s
of December 22, 1917, did not authorize the action desired to be taken in France
in respect of general prisoners there . Paragraph (b) of the confidential in-
structions of December 22, 1917, requires that prisoners under sentence of dis-
honorable discharge, accompanied with a long term of confinement, be confined
" in the penitentiary or in the disciplinary braracks " ; while the cablegram to

_Gen . Pershing authorized that such prisoners who would otherwise be confine d
in disciplinary barracks be retained in Europe .

It maY be that this authorization was pursuant to the general policy firs t
suggested by this office, yet that fact does not carry with it the imputation
of knowledge to this office that pursuant to that policy this special provision
had been authorized as to general prisoners in France . It will further be
observed that the cablegram to Gen. Pershing was expressly limited in its
application to prisoners in France " who would otherwise be confined in the
disciplinary barracks ." As is clear from its terms the language used carrie s
the inference that such prisoners in this country should be sent to the dis-
oeiplinary barracks, and brings us back to what is really the question to b e
definitely determined, which is : what constitutes such a " long period of con-
finement " accompanied with dishonorable discharge as to require the sending
of prisoners in this country to the disciplinary barracks and depriving the re -
viewing authority of the discretion to retain such prisoners for confinemen t
and punishment at a post, station, or camp . In support of the contention ad-
vanced in the memorandum in reference that the instructions of Decembe r
22, 1917, suspended for the period of the war the provisions of the Manua l
requiring confinement in the disciplinary barracks in all cases where the sen-
tence imposed exceeded six months, reference is made to the letter of Febru-
ary 11, 1918, which scarcely goes further than to say that reviewing authori-
ties were thereby given an enlarged discretion in the matter, and that a perio d
of one year is too short to be regarded as a " long tern( period of confinement . "
What, then, as to a period of, say, five years, imposed upon a soldier in thi s
country, with full forfeitures and dishonorable discharge? Shall he be kept
at a post guardhouse, without even his allowances to take care of pressin g
needs ?

On January 17, 1918, the following letter to the judge advocate of the South -
ern Department, was written by Col . Davis, signed by Gen . Crowder, and a
copy sent to the judge advocate of each general court-martial jurisdiction :

" 1 . I am just in receipt of your letter of the 10th instant, in which yo u
discuss the above subject, apparently upon the assumption that, under recen t
instructions from the War Department, soldiers serving sentences of confine-
ment, but retained with their organizations, are intended to be kept in pos t
or camp guardhouses, under the old custom and be thus removed from mili-
tary training and discipline during the time they are undergoing sentence .
Nothing could be further from the fact as I understand it . It is my under-
standing that the instructions referred to contemplate that a soldier sen-
tenced to serve punishment shall be required to attend drills and to perfor m
military duty generally, in so far as this is considered safe and advisable ,
and that the hard labor feature of the sentence shall be applied (luring hour s
when other soldiers are off duty, thus insuring that military punishment will
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not result in a relaxation of discipline or a cessation of military training .
The very purpose, I might add, of these instructions is to provide that enlisted
men undergoing punishment shall be held with the colors and their trainin g
for service be made continuous, in order that the man-power involved may be
saved to the country and not be frittered away through confinement and de-
tachment from training and service, except in cases where offenders are o f
that character that they have not within them the capacity for efficient mili-
tary service, or their offenses involve such a measure of moral turpitude tha t
imprisonment at hard labor for a long period is the only adequate punish-
ment."

The policy outlined in this letter, if consistently carried out, would remov e
some of the objections to the service in garrison prisons of sentences in excess
of six months, but with the execution of this policy, should go the saving t o
the prisoner of at least some part of his pay or allowances to meet those
personal needs but which are not provided for at his station, as is the cas e
with prisoners in a penitentiary or the disciplinary barracks .

3. Soon after I came on duty, in May, 1918, observing that some reviewin g
authorities were not respecting the provisions of the Manual in regard to th e
class of cases under consideration, I brought the matter to the attention of
Lieut . Col . Spiller and asked for instructions, and was directed to hold the
cases under consideration ; and, pending this, was directed later to make a draf t
of a memorandum to The Adjutant General, drawing attention to the question
raised by these records, and asking for instructions from the War Department .
This I did, and the memorandum redrafted by Maj . E. M. Morgan, was under
date of June 18, 1918, sent to The Adjutant General (J . A. G . O ., 250 .3—Place o f
confinement) . A copy of that memorandum, together with a copy of the onl y
acknowledgment and reply from the office of The Adjutant General, date d
June 21, 1918, is hereto attached . Shortly thereafter I was instructed by Lieut .
Col . Spiller, and have more recently been explicitly directed by Col . Mayes, to
apply the provisions of the Manual to the class of cases in question, and als o
to apply in the review of such cases in this office, the general limitations of Arti-
cle III of the Executive Order of December 15, 1916, Manual for Courts-Martial ,
page 167, it being recognized that, while these general limitations are no t
legally binding upon reviewing authorities, they reflect the policy of the War
Department, in respect of the matters set out therein . This course has been
followed for the past month, in reviewing the " retained in service " records
that have come to Room 597, and it may be pertinent to note that, until thes e
provisions of the Manual were applied to the cases from France, none wa s
returned from The Adjutant General's Office with an indorsement showin g
declination to concur in the recommendations of this office . From this course o f
action it may be inferred that the requirements in the Manual reflected th e
policy which the War Department desired should be observed by this office .

More recently there have been returned from the office of The Adjutant Gen-
eral to this office for further comment, two cases which that office had pursuan t
to recommendations from this office, referred to commanding generals " for th e
necessary action," and which were returned by them, with indorsements invit-
ing attention to the facts of the particular case and requesting further instruc-
tions . In one of these cases, C. M. No. 115350—Floyd—Confinement " at hard
labor for two years and forfeiture of two-thirds pay per month for a like
period " was imposed and ordered to " be executed at the station of his com-
mand." This office recommended " that so much of the sentence * * * as i s
in excess of six months and forfeiture of pay as imposed for a like period b e
remitted." The commanding general, in returning the record for further in-
structions, quoted from the letter from this office of July 11, 1918, the para-
graph which expressed the opinion that one year should be considered too shor t
for periods of long confinement, from which, this particular commanding office r
concluded, that the two-year terms imposed, in the cases referred to " meet s
the requirements of the above quoted paragraph . "

In the other ease, so returned, C . M. 117138—Carter, a sentence of " confine-
ment for six months and reduction to ranks" was imposed and the station of hi s
command designated as the place of confinement . This office recommended
that, because of the failure to include hard labor and some forfeiture of pay i n
the sentence, "the unexecuted portion of the sentence imposed in this case i n
excess of the reduction to ranks, be remitted . " The indorsement of the com-
manding general called attention to the thirty-seventh article of war giving hi m
authority "to require hard labor as part of the punishment in any case wher e
it is authorized by the Executive order prescribing maximum punishment," not-
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withstanding the omission of the words " hard labor " in any sentence of a
court-martial adjudging imprisonment or confinement, and further called atten-
tion to the particular facts of the case showing allotments and extenuating cir-
cumstances tending to justify the failure of the court to impose any forfeiture
of pay .

A letter to this office from the division judge advocate of the Thirty-firs t
Division, dated August 5, 1918, directs attention to the recommendation of
this office, in the case of Pvt . Roscoe Floyd, C . M. No. 115350, above referred
to, to the letter of February 11, 1918, and states that after conference with
the " commanding general" two years has been fixed as the time which
should constitute a " long period of confinement," and that between February
11 and June 22, 1918, 31 cases had been forwarded from his office to thi s
office where the period of confinement was in excess of six months, that 1 2
additional such cases had been so forwarded since June 22, 1918, that hi s
office holds 10 more such cases awaiting reply from letter of the commandin g
general to The Adjutant General of the Army, dated July 20, 1918, and conclude s
.with the inquiries (a), " Is it the policy of the War Department that dis-
honorable discharge should accompany all sentences of more than six months? "
* * * and (b) , " In the 10 cases now held in this office should that portion
of each sentence in excess of six months be remitted before the records ar e
forwarded to Washington? "

The perplexity which confronts the judge advocate of the Thirty-first Divi-
pion, and the course taken by the two cases returned to this office last above
referred to, illustrate the importance of having reduced to definite for m
the requirements and policies that the War Department desires to be ob-
served both by courts-martial and by the Judge Advocate General's Depart-
ment ; as well as of having those requirements together with a statement o f
such policies specified in the Manual for Courts-Martial and so insure thei r
systematic and permanent distribution to the rapidly expanding forces of the
Army .

The records of trials coming to this office show a steadily increasing diver-
gence from anything approaching uniformity in the apprehension or interpre-
tation of the instructions from the office of The Adjutant General or from thi s
office, and some of these records disclose that the courts trying the cases ap-
parently did not know of the instructions or orders effecting the changes i n
the Manual for Courts-Martial.

It will be noted that the memorandum of June 18, 1918, from this office ,
for the Adjutant General, citing the requirements of section 397 of th e
Manual for Courts-Martial that confinement be executed in a disciplinar y
barracks, or one of its branches, in cases where confinement for six month s
or more is imposed, and, where the confinement is not to be executed in a
penitentiary, states : " This office knows of no instruction of the War Depart-
ment modifying this requirement . " That memorandum of June 18, 1918, made
no reference to the confidential instruction of December 22, 1917, for whic h
failure I was responsible, and the memorandum in reference of August 1 ,
1918, makes no reference to the memorandum of June 18, 1918, nor to th e
reply thereto from the office of The Adjutant General dated June 21, 1918 .

The memorandum of June 18, 1918, referred to some suggestions made an d
considered for modifications of the requirements of section 397, and sug-
gested that the end in view " might be accomplished by announcing to the
service, through amendments to paragraphs 340 and 397 of the manual, the
course to be followed was thus clearly indicated that it was the view of
this office that such changes, if made, should be put into effect throug h
amendment of the manual ." The memorandum concluded with a request
that this office " be advised whether the War Department has formulated, or
has in contemplation, the formulation of any policy with reference to th e
above matter, and whether compliance . with the requirements of section 397 ,
Manual for Courts-Martial, is to be insisted upon. This information is
necessary to enable officers reviewing records of trial in courts-martial cases
to properly dispose of cases of the class above mentioned ." In the reply from
The Adjutant General of June 21, 1918, this office was informed : " No state-
ment can be made at this time as to the future policy of the War Depart-
ment with respect to the designation of places of confinement of genera l
prisoners."

4 . In July, 1918, there was referred to this office, from the office of the Ad-
jutant General, an inquiry from the commandant of the United States Dis-
ciplinary Barracks, Fort Leavenworth, Kans., requesting information as to
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what disposition should be made by him of a soldier sentenced to be confine d
at hard labor for one year and six months and to forfeit all pay and allow-
ances due or to become due, without dishonorable discharge, where the Unite d
States Disciplinary Barracks, Fort Leavenworth, Kans ., had been desig-
nated by the reviewing authority as the place of confinement . The indorse-
ment, in reply from this office, written by Lieut . Col . Weeks and signed b y
Gen . Ansell, referred to paragraphs 397 and 398, Manual for Courts-Martial,
1917, and expressed, " The opinion of this office that prisoners not sentence d
to dishonorable discharge should be held with their organization * * * ."
In this connection it should be noted that, in the opinion of this office, a
sentence involving confinement at hard labor for more than six months should
not be approved, unless accompanied by some forfeiture of pay ." In conclusion ,
the opinion was expressed that there was no objection to granting the com-
mandant, United States Disciplinary Barracks, the authority requested, t o
return the soldier and other such soldiers under sentence without dishonorabl e
discharge to the stations of their commands for confinement . (J. A. G. O . ,
July 22, 1918, 253 Miscl . )

5. The Executive order of December 15, 1916, prescribing the maximu m
limits in time of peace of punishment of soldiers, has been held by this office
to be inoperative in time of war, except as to Articles V and VIII thereof .
This opinion is given in a letter from this office to the judge advocate of the
Seventy-ninth Division, Camp Meade, Md ., dated February 20, 1918 . (J. A.
G . O., 250 .4) . In that letter it was said :

" The second question in your communication is, which articles of the Execu-
tive order of December 15, 1916, are now operative? You are advised tha t
articles 5 and S are operative and that the other articles are inoperative . The
position of the War Department in this regard is stated in the following tele-
gram which went out on June 20, or June 21, 1917 :
" ` COMMANDING GENERAL SOUTHERN DEPARTMENT ,

" ` Fort Sam Houston, Tex.
"' Articles 5 and 8, Executive order, remain effective, but except for thes e

articles, Executive order ceased to be effective upon declaration of war .
MeCAIN .' "

Clearly, Article III, defining the general limitations of sentences, is not now
legally binding upon courts-martial or reviewing authorities, but if it is sug-
gested that these general limitations, as set out in this article, do not reflect
the policy of the War Department, as carried into execution through the exer-
cise of the authority of remission, it is highly desirable that some definit e
statement of the general limitations to be observed in respect of the matter s
covered by this article, should be formulated for application by this office, in
the review of records of trial by general courts-martial unless the War De-
partment desired to allow to reviewing authorities an unfettered discretio n
in this regard . The course last mentioned would not tend to uniformity i n
the administration of justice in the Army courts .

6. The Army appropriation bill, approved July 9, 1918, amended the fifty -
second and fifty-third articles of war, " so that the authority competent to orde r
the execution of the sentence of a court-martial may, at the time of approval o f
such sentences suspend the execution, in whole or in part, of any such sentence
as does not extend to death, and may restore the person, under sentence, t o
duty during such suspension, a sentence, or any part thereof may be remitted ,
in whole or in part, except in cases of persons confined in the United State s
Disciplinary Barracks, or its branches, by the officer who suspended the same,
by his successor in office, or by any officer exercising appropriate court-martia l
jurisdiction over the command in which the person under sentence may b e
serving at the time, and, subject to the said exceptions, the same authorit y
may vacate the order of suspension at any time and order the execution o f
the sentence, or the suspended part thereof, in so far as the same shall no t

7
have been previously remitted ." It will be observed that this amendment very
much enlarges the discretion and power of commanding officers in the matte r
of the control of the execution of sentences, and may be taken to reflect a
general policy of allowing a larger discretion to such officers in respect of ad -
ministering punishments . Nevertheless, it appears wise, as a matter of policy
and in the interests of uniformity, to prescribe some limits for such discre-
tion, and it is highly important that auy such limitations or other changes i n
the provisions of the Manual for Courts-Mart i al should be made specifically
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as changes in the manual and promulgated as such, in order that they ma y
have the widest possible systematic distribution to the service in a readil y
and permanently accessible form, thus keeping the manual complete, as far a s
practicable, as a guide for military officers and tribunals .

7. Summarizing, it is found that on November 29, 1916, the War Department
promulgated the Manual for Courts-Martial for the information and guidance
of all concerned, the provisions of this manual being ordered effective on and
after March 1, 1917. The declaration of war in April, 1917, rendered inopera-
tive, until the return of peace, the maximum limitations of punishment set out
in the Executive order of December 15, 1916, and published in the manual ; but
Articles V and VIII of the said Executive order remained in full effect whil e
Article III, general limitations, has been observed as reflecting a policy of th e
War Department until changed .

On December 22, 1917, confidential instructions were issued to the service ,
by direction of the Secretary of War, for the purpose of discouraging the award-
ing of dishonorable discharges where the offender has within hint the capacity
for military service, but provided that a sentence of dishonorable discharge
should be accompanied with a long term of confinement in the penitentiary o r
in the disciplinary barracks ; and when a sentence of dishonorable discharge
is unaccompanied by a long period of confinement, the dishonorable discharg e
should be suspended or remitted, and the offender held for service and punish-
ment with his organization . It has been inferred from the language used in
these instructions that the period of six months, contemplated by section 397
of the Manual for Courts-Martial, 1917, as the minimum long-ternt period tha t
should be accompanied by dishonorable discharge, was intended to be length-
ened ; but no authoritative statement has come from the War Department in-
dicating what shall be considered a long period of confinement within the in-
tendment of the confidential instructions . A letter from the office of the Judge
Advocate General, dated February 11, 1918, declines to give an opinion as to
what should be considered such a long period of confinement except to say that
one year is too short rather than too long for such a period. These confidentia l
instructions have been interpreted by some comnfanders and others to chang e
by inference the requirements of the manual and the custom of the service tha t
general prisoners, having terms in excess of six months, should not be require d
to serve them at a post, station, or camp.

On June 18, 1918, this office addressed a memorandum to the Adjutant Gen-
eral, requesting instructions as to the policy that the War Department might
wish to be followed in the review of records in respect to the place of confine -
Went, and was advised, under date of June 21, 1918, by the office of The Adju-
tant General of the Army, that " no statement can be made at this time as t o
the future policy of the War Department with respect to the designation of
places of confinement of general prisoners . " '

The present state of the law and procedure in the cases under consideration
appears to be, having due regard to the Manual for Courts-Martial and the rul-
ing of this office, that the provisions of the former and the customs of the servic e
not in conflict therewith, are to be observed except (a) as to prisoners i n
France by the terms of the cablegram of April 6, 1918, to Gen . Pershing—" al l
prisoners who would otherwise be confined in disciplinary barracks (may) b e
retained in Europe . " (b) By the terms of the confidential instructions the pro-
visions of paragraph 397 of the Manual for Courts-Martial, 1917, conflictin g
therewith, only sentences of dishonorable discharge accompanied with a lon g
period of confinement not to be served in a penitentiary, nfay, and should, b e
served in the disciplinary barracks, except as to prisoners in Europe .

The opinion of this office, as reflected-in the letter of February 11, 1918, i s
that a term of confinement roust be in excess of one year to warrant its being
regarded as a " long period of confinement . "

(c) The Executive order of December 15, 1917, is not in force in time o f
war except as to Articles V and VIII thereof, and except that the general limi-
tations set out in Article III thereof, while not mandatory in time of war, may
be observed as reflecting a policy of the War Department, as may also the
custom of the service that a sentence involving confinement for more than one
month should not be approved unless accompanied by some forfeiture of pay
which may also be gathered from the acceptance by the War Department o f
the recommendations from this office made in the light of the general limita-
tions and custom referred to .

8. The suggested changes in the Manual for Courts-Martial would involv e
changes in paragraph 311 thereof, as changed January 31, 1918 (C . M. C. M.
No. 3, Jan. 31, 1918) , and in paragraph 397 .
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If paragraph 311 is to be changed, it is suggested that it be also so change d
in the matter of forfeitures affecting allotments as to conform to the comp-
troller ' s decision of April 23, 1918, in respect thereto .

If such changes are to be made it is suggested that the following forms be
considered :

Paragraph 311, and the note thereto, to be as follows :
" 311 . Sentences for soldiers .—For soldiers, the legal sentences, depending o n

the nature of the offense and the jurisdiction of the court, include death, dis-
honorable discharge, confinement at hard labor, hard labor without confine-
ment, forfeiture of pay, detention of pay, and reprimand ; for noncommissioned
officers, reduction to the ranks, for privates, first class, reduction to second -
class privates and privates ; for cooks of the Quartermaster Corps (where
sentence is imposed by a general court-martial), reduction to the ranks ; and
for those holding a certificate of eligibility to promotion, deprivation of al l
rights and privileges arising from such a certificate . That portion of pa y
which is required to be allotted to dependent relatives of class A under th e

, provisions of Article II of the war-risk insurance act of October 6, 1917, an d
that portion allotted to dependents of class B under the same act, Libert y
loan allotments, and premiums on war-risk insurance are not subject to be
forfeited by sentence of courts-martial . A sentence imposing forfeiture of a
part of pay means the forfeiture of the specified part of that portion of the
pay which is not so allotted .

" NoTE .—1. Confinement without hard labor should never be imposed .
"2. Sentences involving confinement for more than one month should includ e

some forfeiture of pay.
" 3 . A sentence that does not include dishonorable discharge should no t

forfeit allowances and should specify such part of the pay as may be forfeited
thereby in proportional parts of such pay per month and not in specified
amounts .

" 4. No sentence of dishonorable discharge should be imposed (a) where the
offender has within him the capacity for military service ; (b) where any
other form of punishment is sufficient to meet the requirements of the particula r
case ; (c) where the period of confinement is less than 18 months.

" 5. A court should not by a single sentence, which does not include dishon-
orable discharge, adjudge against a soldier :

"(a) Forfeiture of pay at a rate greater than two-thirds of his pay pe r
month .

"(b) Forfeiture of pay in an amount greater than two-thirds of his pay fo r
18 months .

"(c) Confinement at hard labor for a period greater than 18 months.
" 6 . A court should not, by a single sentence, adjudge against a soldier :
"(a) Detention of pay at a rate greater than two-thirds of his pay per

month .
"(b) Detention of pay in an amount greater than two-thirds of his pay for

six months.
"(c) Hard labor without confinement for a period greater than six months .
" 7. Where that portion of a sentence that imposes confinement is suspended ,

or where the portion of a sentence that imposes dishonorable discharge i s
suspended and the disciplinary barracks is not to be designated as the place
of confinement, the portion remaining should be brought within the genera l
limitations above recommended .

" 8 . Convicted prisoners confined at military posts, stations, camps, or can-
tonments should be required to attend drills, to perform military duty gen-
erally, in so far as is considered safe and advisable, and to perform hard labo r
during the hours when other soldiers are off duty, to the end that militar y
punishment may not result in a relaxation of discipline nor a cessation o f
military training .

" 9 . For forms of sentences see Appendix 9. "
Paragraph 397 to be as follows :
" 397. When confinement in disciplinary barracks will be directed : The

United States Disciplinary Barracks at Fort Leavenworth, Kans., or one of
its branches, will be designated as the place of confinement of all genera l
prisoners other than residents of Porto Rico, the Canal Zone, Hawaiia n
Islands, of the Philippine Islands, and other than general prisoners of an y
American Expeditionary Forces, who are confined for 18 months or more an d
who are not to be confined in a penitentiary pursuant to the preceding para-
graph . From time to time detailed instructions will be issued as to which
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of the barracks shall be designated and as to when the prisoners shall b e
transferred to them. "

The adoption of the foregoing and the promulgation thereof as amendments
to the manual would tend to make clear what is now in confusion and would
supply to the service a uniform guide in terms sufficiently liberal to afford th e
larger discretion,' it is desirable that commanding officers should have in th e
matters of discipline in their commands, and would at the same time, safe-
guard the interests of individuals against the caprice or neglect of courts -
martial that might, even unthoughtfully, deprive them of such parts of thei r
pay and allowances as are necessary to maintain their self-respect, so long a s
they shall not have committed offenses warranting their discharge from the
'service.

The course here suggested would not be out of line with the insistent con-
cention of this office that the man power of the country be conserved through
the saving to the service of many soldiers who, under the former practice, would
be lost by the too frequent imposition of sentences of dishonorable discharge .

If the service under the confidential instructions of December 22, 1917, is to
be released from all restrictions except the individual . discretion of reviewin g
authorities in respect of what should be considered a " long period of confine-
ment," and if the declaration of war has, as it has, rendered inoperative the
general limitations of Article III of the Executive order of December 15, 1916 ,
and they are not to be replaced by, at least, some admonitions of the policy o f
the War Department, in respect of the subject matter of those general limita-
tions, the resulting confusion and lack of uniformity in the result of trials b y
general courts-martial in the class of cases under consideration will grow be-
yond all the bounds of an orderly administration of military justice.

On the other hand, it is possible at least to advise, if not to fix except throug h
the power of remission, such limitations upon the discretion given as to hold i t
within the bounds of wise experience, without depriving it of adaptability t o
varying conditions in the Army.

9. The rapidly accumulating number of records of cases tried by genera l
courts-martial, reviewed in this office and then laid aside, pending explici t
determination and direction from the office of The Adjutant General as to th e
policy to be observed by this office in making recommendations in the class of
cases under consideration, makes it highly important that early consideration
be given the questions raised by these records .

10. It is recommended that a memorandum he prepared by this office for Th e
Adjutant General calling attention to the memorandum of June 18, 1918, t o
the confidential instructions of December 22, 1917, and to the cablegram o f
April 6, 1918, to Gen. Pershing, referred to, with the request that this office be
explicitly advised whether, in reviewing records of trials by general courts-
martial, it shall be guided (1) by the requirements of -paragraphs 396, 397 ,
and 398 of the Manual for Courts-Martial, 1917, (2) by the general limitations
of Article III of the Executive order of December 15 . 1916, Manual for Courts -
Martial, 1917, page 167, and (3-) what different rules, if any, shall be observed
in reviewing records of trials had in Europe.

It is also further recommended that such memorandum to The Adjutant
General shall, in the interests of clearness and uniformity, include the sug-
gestion that all amendments apd orders which effect changes in provisions of
the Manual for Courts-Martial, as now written, be carried into the Manual
as formal changes thereof, and that they be promulgated as such changes. If
deemed advisable, such changes might be limited in operation to the period of
the present war.

It is further recommended that such memorandum to The Adjutant Genera l
include a suggestion to amend the Manual for Courts-Martial, 1917, as set ou t
in paragraph 8 of this memorandum .

AUBREY E. STRODE ,
Major, Judge Advocate .

EXHIBIT 160.
WAR DEPARTMENT,

OFFICE OF THE JUDGE ADVOCATE GENERAL ,
Washington, August 16, 1918 .

Memorandum for Gen . Ansell.
Subject : Questions relating to the administration of military discipline ; office

policy .
1. Recent changes in the assignment of officers in this and The Adjutan t

General ' s Office has developed the fact that our own office has suffered from
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a lack or a formulated and expressed policy which should govern in the dispo -
sition of cases wherein actions of courts and of reviewing authorities see m
to vary in some particulars from the strict requirements of the Manual fo r
Courts-Martial . Doubtless, in the eyes of the service, our office has shown a
lack of continuity in its policy and instructions from time to time. This has
given rise to confusion and uncertainty, both here and in the field . It is the
belief of your committee that this should now be eliminated in so far as pos-
sible by an approved statement of the views and policies of this office whic h
may hereafter be intelligently followed by anyone who may hereafter handl e
the work of the disciplinary division of this office .

2 . In order to present this situation clearly to your mind it is necessary
briefly to review events leading up to the promulgation of certain confidential
instructions to reviewing authorities that were sent out by the direction of th e
Secretary of War under date of December 22, 1917 . In October, 1917, thi s
office began an agitation of the question of the form of punishments which ar e
proper during time of war. On October 18, 1917, you wrote a memorandum for
the Chief of Staff in which you invited attention to the fact that under the ex-
isting system of punishment a great many men would be withdrawn from actual
service and you stated it as your opinion that "the department should now
take some means of preventing, or at least controlling, discharges from th e
service as a result of court-martial punishment."

You stated further that it was your view that " disciplinary or penal bat-
talions ought to be organized under the control of the division commander, and
to these penal battalions military offenders should, except, perhaps, in rare
instances, be sentenced to serve, and while therein they should be made t o
serve not only as soldiers but under such conditions as would involve punish-
ment. "

You also stated : " Doubtless there are rare instances where men must b e
taken out of the Army entirely and subjected to long term of imprisonment, bu t
I think they must be rare . As I see it, the department has the responsibilit y
of deciding how it can utilize the services of these soldiers and at the same
time keep them within a penal condition."

Under date of November 14, 1917, you signed a memorandum on the sam e
subject which was prepared by your direction in which it was pointed out that
the action suggested in your memorandum of October 18, 1918, had been
" confused with the plan heretofore suggested, by Maj . King of the Medica l
Corps, of establishing disciplinary battalions at the various cantonments . "

Your memorandum of October 18, 1917, was referred, in connection with othe r
papers bearing upon this subject, including the papers having to do with the
establishment of disciplinary battalions in the various divisions, to the Wa r
College for study, and a conclusion was reached which served as a basis for a
memorandum from the Acting Chief of Staff to The Adjutant General in whic h
it was stated that " the Secretary of War directs that the papers herewit h
regarding the above matter (disciplinary battalions for divisional camps and ,
cantonments) be filed without further action . "

The memorandum from the Acting Chief of Staff then recited that the Secre-
tary of War had directed that certain confidential instructions be given for the
information and guidance of all department, division, and organization com-
manders, general courts-martial, and judge advocates . These instructions are
quoted in paragraph 2 of the memorandum of this office under date of Novem-
ber 14, 1917 . The purpose of the memorandum of this office under date of No-
vember 14 was to secure a reconsideration of the form in which it was pro -
posed to convey these confidential instructions to the service, and it was pointe d
out that they did not meet the requirements of the case . Among other things
this department said :

" Wholly regardless of the advisability of authorizing at this time such con-
struction as may be necessary to take care of prisoners held at division camps
and wholly regardless of whether disciplinary battalions, as that term is gen-
erally understood, should he organized at this time, the necessity of discon-
tinuing the practice of dishonorably discharging men for light offenses i s
clearly manifest and calls for quick action. In a great majority of the cases
now arising a dishonorable discharge is not only unnecessary but futile and in-
appropriate. Men sentenced to be dishonorably discharged, who have withi n
them the elements of service, should still be made to serve, and to accomplis h
this end the dishonorable discharge should be remitted or suspended in thei r
cases and they should be held for training and service with their divisions .
Such sentences as it is necessary to impose upon them can ordinarily be worked
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out in their commands, and the cases will be few in which it is necessary to re-
move them from their commands and confine them in a penitentiary or disci-
plinary barracks . "

In the memorandum of November 14, 1917, this office concluded with th e
recommendation that the confidential instructions to be issued to the service
should be in pertinent part as follows :

" Division and other commanders are expected to make themselves strictly
responsible for the discipline of their commands, and these officers, together with
general courts-martial and judge advocates, should give close scrutiny to all
cases coming before them with a view of being able to pass intelligently upo n
them and so to measure the punishment to the offense that the following condi-
tions will obtain :

"(a) No sentence of dishonorable discharge will be given where the offende r
has within him the capacity for military service and when any other appro-
priate form of punishment is sufficient to meet the requirements of the case .

" (b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied with a long term of confinement in the penitentiary or in th e
disciplinary barracks. Where the offense is not sufficiently grave to warrant
a long term of confinement, it should he assumed that the offender has with-
in him the elements of military service, and he should be made to serve .

"(c) When a sentence of dishonorable discharge is given, unaccompanie d
with a long period of confinement, reviewing authorities should, in general ,
suspend or remit the dishonorable discharge and hold the offender to servic e
and punishment with the organization to which he belongs . "

These instructions as formulated by this office were promulgated by th e
Secretary of War under date of December 22, 1917, in the form of confidentia l
instructions to the service . These instructions are in conflict with para-
graphs 396, 397, and 398 of the Manual for Courts-Martial . They were in-
terpreted by reviewing authorities t& mean that the-provisions of the Manua l
requiring confinement in the disciplinary barracks in all cases where confine-
ment in excess of six months had been approved were suspended for the perio d
of the war . Immediately thereafter reviewing authorities began designating
the station of the soldier's command as the place of confinement in all case s
where it was believed that the soldier had within him the elements of servic e
and in which it was not believed advisable to impose confinement in a pena l
institute. The question which gave the service most concern was that which
naturally arose as to the meaning to be given to the phrase " a long term of
confinement " as used in these instructions . In several cases this office was
asked to place an authoritative construction upon these words. It declined
to do so on the ground that this was a matter which had been committed t o
the discretion of department and division commanders .

In a letter to the judge advocate of the Eastern Department, under date
of February 11, 1918, this office wrote as follows :

" What shall constitute a `long period of confinement' within the meanin g
of that term as used in the instructions referred to? This office has receive d
several requests for an unofficial expression of its views as to the meaning t o
be attributed to this expression . You state in paragraph 8 of your letter tha t
you have fixed one year as the period . In declining to express an opinion a s
to the proper duration of this term, this office has remarked that the purpos e
of these instructions was to place responsibility for discipline as completel y
as possible in the hands of department and division commanders, subject t o
the general instructions that dishonorable discharges should be reduced i n
number and that- offenders should be held for service with their organization s
and for the continuance of their training in all cases where this was considere d
possible . Subject to this general plan each department and division commande r
was intended to be allowed a free exercise of his own ingenuity and dis-
cretion in maintaining discipline without an interruption of training . If you
have erred in either direction, the term as fixed by you is too short, in th e
opinion of this office, rather than too long . "

3. Under these instructions, as was naturally to be expected, the administra-
tion of military discipline was far from uniform . It varied, as was inevitable ,
according to the widely differing standards and views of reviewing authorities
in the matter of securing discipline through the agencies of military courts .
Through it all, however, could be observed, certain well-defined results ., The
idea of conserving man power was adopted and the number of cases sent t o
the disciplinary barracks was very greatly reduced . Buildings which had been
erected at Fort Leavenworth to accommodate the expected increase in the popu-
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lation of the disciplinary barracks remained unoccupied and the commandantof the branch at Alcatraz reported in May of this year that his barrack popu-
lation was less than it had been in time of peace. Men having within the m
the elements of service were held for punishment of offenses committed wit h
the organization to which they belonged and were given to understand that th e
commission of crime would not result in enabling them to escape the burdens
and dangers of war. The resulting lack of uniformity in punishment was n ogreater than was natural to be expected ; and it must be remembered tha t
Congress assumed the responsibility for this lack of uniformity when it
failed to confer upon the President the right to prescribe limits of punishment
which would be applicable in time of war but allowed, instead, courts-martia l
to impose punishment in their discretion except in the few cases where th epunishment is fixed by statute.

Under the system thus established, as administered in this office, a recor d
of trial by court-martial was reviewed with the sole purpose of determinin g
its legality and not with the idea of attempting to enforce any degree of uni-
formity on the courts in the sentences which they might impose or upon th e
action of reviewing authorities in passing upon the same . It was recognized
that each convening authority would have his own ideas as to the proper
methods of securing discipline and that many novel and perhaps seemingly
unjust sentences would result. If, however, the sentences were legal and within
the spirit of the confidential instructions set out above, the cases were passed
to file . In a case where the status of the soldier's command had been desig-
nated for a considerable term of confinement and the man held there for train-
ing with his organization while undergoing punishment, it was assumed that
in the opinion of the reviewing authority the man had within him the element s
of service and that it was unnecessary to send him to a penal institution, and, '
to that extent, to deplete the man power of the country .

While this policy was in effect Col. Davis, of this committee, was in charge
of the disciplinary division of this office and Maj . J. S. Jones was in charge
of the corresponding work in the office of The Adjutant General . It happened
that Col. Davis and Maj . Jones were relieved from duty at their respective
desks at about the same time. Col . Read, who succeeded Col . Davis in this
office did not know of these confidential instructions which had governed th e
policy of this office and apparently Maj . Riley, who succeeded Maj . Jones in
The Adjutant General's office did not know of them . Not knowing of these
instructions, it ,was but natural for Col . Read, upon assuming charge of th e
disciplinary division, to revert to the Manual as his guide, which although
in part suspended by these confidential instructions, had not, in fact, bee n
formally amended . Col . Mayes seems also not to have been conversant with
the spirit of these confidential instructions for the reason that he directed Col .
Read to adhere to the provisions of the Manual, suggesting that if the War
Department wanted to amend the same, it should regularly do so. As a resul t
of this changed policy this office began to recommend, in cases where the station
of the soldiers' command had been designated as the place of confinement fo r
punishment exceeding six months, that the place of confinement be changed t o
the Disciplinary Barracks in accordance with the literal requirements of th e
Manual . This was, in effect, an abandonment by this office of its policy o f
conservation of man power through the holding of men to service for which i t
had contended and which it had succeeded in getting established in the matte r
hereinbefore indicated. In several cases the changed recommendations wer e
approved by The Adjutant General's Office and it was not until this office at-
tempted to apply this changed policy to cases arising in the expeditionar y
forces in Franee that The Adjutant General's Office declined to follow the rec-
ommendations of this office. This may have resulted from the fact that Maj .
Riley, who succeeded Maj . Jones in The Adjutant General 's office, knew that
special authority had been given Gen . Pershing to retain in France prisoners
from the expeditionary forces, but may not have known or may have overlooked
the confidential instructions communicated to the service under date of De-
cember 22, 1917.

4 . The foregoing accounts for the conflicting views and attitudes of thi s
office and for the seeming lack of understanding in the office of The Adjutan t
General as to the proper disposition of the question at issue .

Your committee firmly believes that the policy advocated by this office an d
established as a result of its insistence was the correct policy . It believes that
in time of war division commanders should be charged, as completely as pos-
sible, with responsibility for the discipline of their divisions, and that the
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administration of military punishment should be governed in time of war
by the boldly outstanding facts that it is necessary to conserve man power ,
and that enlisted men should be made to understand that the commission
of crime will not necessarily result in interruption of training for militar y
service or escape from the dangers and hardships of war . It believes, more-
over, that in carrying out this policy, inequalities and lack of uniformity ar e
bound to result, but that this office can not too much concern itself with thes e
matters if it is not to impose upon the service an unnecessary burden o f
paper work, and force division commanders to give time and attention to
matters of administration which should be given to matters of training an d
instruction for combat with the enemy. In other words, the administration
of this office should conform with war conditions, and sympathetic considera-
tion should always be extended to the efforts of reviewing authorities t o
carry into practical effect the conservation and training policies which the
War Department adopted upon the advice of this office . To accomplish these
ends, we must not adhere too rigidly to peace-time standards or requir e
military justice in time of war to be administered according to formulas
prescribed by those who are not in touch with actual conditions in the fiel d
and who can not be held responsible for the results there attained .

5. In order to readjust this situation and to enable our judge advocate s
in the field properly to perform their functions, as well as to protect thi s
office against the danger of further inadvertent change of policy and attitude ,
your committee recommends that the following statement be published in
circular form for the information of representatives of this office both here
and in the field :

The frequent but necessary, shifting of personnel in this office has of late
caused temporary misunderstanding and some confusion in enforcing the
War Department policy promulgated to the service in the confidential in-
structions from The Adjutant General's Office under date of December 22, 1917 .
These instructions are in pertinent part as follows :

" Division and other commanders are expected to make themselves strictl y
responsible for the discipline of their commands, and these officers, togethe r
with general courts-martial and judge advocates, should give close scrutin y
to all cases coming before them with a view of being able to pass intelligently
upon them, and so to measure the punishment to the offense that the following
conditions will obtain :

"(a) No sentence of dishonorable discharge will he given where the offende r
has within him the capacity for military service and when any other appro-
priate form of punishment is sufficient to meet the requirements of the case .

"(b) Whenever a sentence of dishonorable discharge is given, it should b e
accompanied with a long term of confinement in the penitentiary or in th e
disciplinary barracks . Where the offense is not sufficiently grave to warran t
a long term of confinement, it should be assumed that the offender has within
him the elements of military service, and he should be made to serve .

"(c) When a sentence of dishonorable discharge is given, unaccompanie d
with a long period of confinement, reviewing authorities should, in general,
suspend or remit the dishonorable discharge and hold the offender to servic e
and punishment with the organization to which he belongs . "

As this office interprets these instructions, they amount to a practical sus-
pension during the period of the war of that part of section 397 of the Manua l
for Courts-Martial which requires the United - States Disciplinary Barracks
at Fort Leavenworth, Kans ., or one of its branches to be " designated as the
place of confinement of all prisoners other than residents of Porto Rico, Canal
Zone, Hawaiian Islands. or the Philippine Islands who are to be confined fo r
six months or more and who are not to be confined in the penitentiary pur-
suant to the preceding paragraph . "

While heretofore refraining from placing a construction upon the phras e
"long period of confinement" as used in the above instructions, this office ha s
indicated that one year should be regarded as the minimum term which shoul d
be classed as a long period of confinement . In practical application it is be-
lieved that most reviewing authorities have fixed this period at two years, an d
this office believes that in general that period might well be adopted as th e
approved limit beyond which confinement must be served in a penal insti-
tution rather than at the station of the soldier's command .

This office is further of the opinion that within the limits of an approved ,
sentence of two years' confinement, unless the record shows a high degree o f
moral tnrpitude, reviewing authorities should hold offenders, to service as well
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as punishment, by suspending dishonorable discharge and designating the sta-
tion of the soldier's command as the place of confinement. In so far as possi-
ble full military duty should be required in connection with any sentenc e
imposed . This will serve to retain in service those having within them th e
elements of service, and to emphasize the principle that commission of crim e
can not be relied upon to confer immunity from the hardships and dangers of
war. It goes without saying that any punishment, over which a reviewin g
authority retains jurisdiction, may properly be mitigated in his discretion .

Punishments, such as hard labor without confinement, confinement withou t
hard labor, forfeiture of pay without confinement, and variations of thes e
punishments should, in the opinion of this office, be judiciously imposed, havin g
in mind always the results to be accomplished. In any case a reviewing author-
ity should stand ready to exercise the powers of remission conferred by th e
fifty-second article of war, as amended by the act of July 9, 1918 (Public ,
193, 65th Cong .), whenever the ends of punishment have been attained . In thi s
connection_ it is proper to remark that this amendment of the fifty-secon d
article of war, suggested by this office, had its inception in the desire to mor e
fully equip reviewing authorities to carry into practical effect the policies o f
the Department with reference to conservation of man power and continuity
of training for actual service .

Inequalities and lack of uniformity in punishments imposed are to b e
expected, but in reviewing cases in this office, only the legality of sentences
will, in general, be considered . No attempt will be made to secure uniformit y
of punishment throughout the service in any particular class or classes o f
cases, either by corrective action by the War Department or through attempt-
ing to influence the action of courts-martial or reviewing authorities . Congres s
has authorized courts-martial, in time of war, to impose punishment in thei r
discretion, except where the punishment has been prescribed by statute, an d
no right exists at such time to prescribe limits which must be followed . A
careful and intelligent application of these views will, it is believed, attain th e
ends both of punishment and service while at the same time reducing to th e
minimum the correspondence between this office and reviewing authorities, or
between this office and that of The Adjutant General, in the final dispositio n
of cases.

E. G . DAMS,
Colonel, Judge Advocate.

Lieutenant Colonel, Judge Advocate .

Major, Judge Advocate .

EXHIBIT 161.

AUGUST 21, 1918.
Memorandum for Gen . Ansell .
Subject : Punishments by courts-martial of enlisted men in time of war.

1. I have read with great interest the two memoranda of Col . Davis and the
one of Maj . Strode, and while I agree with both those officers in certain par-
ticulars, I regret to find myself unable to give my assent to the conclusion s
reached by them and to the proposals they have submitted as solutions, fro m
their respective points of view, of this most important problem . I have given
much time and consideration to the question of punishments in the Army im-
posed by courts-martial, so that the views I entertain were not hastily forme d
but are the result of considerable experience, observation, and reflection .
Frankly, I have no sympathy with many of the severe punishments imposed ,
whether in time of peace or war. In my judgment, in the vast majority o f
instances they defeat the very purpose had in view by those who imposed them .
I think it will be generally conceded by those who are qualified to express an
opinion on the subject that it is well recognized to-day in every enlightene d
system of penology that it is the promptness and certainty of punishment ,
rather than its severity, which produces the desired disciplinary and reformativ e
effect. The day of punishments savoring of cruelty and vindictiveness ha s
passed in all civilized countries never to return again . Surely, nothing even
remotely suggestive of that sort of thing has any place in the great Army of th e
United States we are now engaged in raising for the sole and avowed nur'wPe of
fighting for the supremacy of right throughout the world simply because it i s
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the right . Harsh and unduly severe punishments are not in harmony with that
great ideal . And yet I have on my desk the cases of two young soldiers wh o
were sentenced to 10 years' confinement at hard labor for absence without leav e
for from four to five days, and the cases of three other young soldiers who were
sentenced to 25 years' confinement at hard labor and forfeiture of five-sixth s
of their pay per month for that period for disobedience of orders . Admittedly ,
as a general rule, offenses in time of war are more serious than in time of peac e
and should be more severely punished, but this is not unqualifiedly true . Many
offenses, particularly in this country, are no more serious now than before w e
entered the war, and they should not be more severely dealt with . No one ever
contended before the war that there should not be uniformity in punishmen t
wherever and whenever practicable. As a matter of fact, we tried to brin g
about that very situation, because it was realized, as a matter of common sens e
and common fairness, that for the same or similar offenses men should receiv e
the same or similar punishment . If that be true—and there does not seem to
be any serious fault with the logic—why in time of war, with literally thousands
of untrained and inexperienced officers of almost every grade, should we say
that because the Executive order is not in force, practically any punishment i n
the way of forfeiture or confinement will be permitted without question, pro-
vided there is no statutory inhibition against it? Good judgment and soun d
discretion on the part of courts and reviewing authorities, it seems to me, ar e
more necessary in time of war than in time of peace, for obvious reasons . Yet,
no one can sit at my desk and note the cases that daily pass across it and fai l
to observe that these necessary qualities are often conspicuously absent . Sen-
tences are imposed and approved, the severity of which, from my point of view,
is so out of proportion to the gravity of the offenses as to render them positively
grotesque. The courts are, of course, actuated by the highest motives in im-
posing such sentences. They think that is the way to enforce discipline ; I think
they are mistaken. In addition to being the wrong method to accomplish the
purpose in view, such sentences create a most unfortunate impression upon th e
civil community . I am constrained to believe that it would be manifestly inad-
visable from every point of view to have the impression get abroad that court s
and reviewing authorities in their actions are governed only by an unrestricte d
discretion . This is truly the people's war, to be fought by the people's Army,
and it is but just and right that they should be made to feel that the system o f
punishments in force in that Army is not based on the judgment, informed o r
uninformed, of courts, but has its foundation in wise and humane principles
that have been thoroughly tested in time of peace.

2. In view of the fact that the Secretary of War has authorized the com-
mander in chief of the American Expeditionary Forces to retain in Europe al l
prisoners who would otherwise be confined in the disciplinary barracks, m y
remarks are, of course, addressed to those conditions which obtain within th e
continental limits of the United States and to the punishments there imposed .
I believe that no one will take issue with this action of the Secretary of War.
It was the necessary and obvious course to pursue . Indeed, I recommended
action of that character when I was in France as judge advocate of the Firs t
Division. I realized that it was unwise and impracticable to return to this
country for confinement prisoners who ordinarily would be sent to disciplinary
barracks. Furthermore, it was well that it be definitely understood that no
man would be able to avoid or escape his obligation to serve in France by com-
mitting an offense which might secure his return to the United States for con-
finement in a disciplinary barracks . There are, of course, few such men i n
our Army. Clearly, in the cases of other men who offended from no such
motive, an opportunity should be afforded them there to win restoration to th e
honorable status of duty .

3. I can not subscribe to the proposition that men under a suspended sen-
tence of dishonorable discharge with or without a short term of confinemen t
should he left with their organizations . It is an anomalous situation with
practically nothing to be said in its favor and much to be said in opposition
to it . It must be borne in mind that men under a suspended sentence of dis-
honorable discharge receive neither pay nor allowances . In addition, they
would be without means to provide themselves with those necessities which the
Government does not provide even to those soldiers who are on a full pa y
status . I refer, for instance, to such things as laundry, barber expenses, to-
bacco, etc. It is needless to suggest that to keep men in that condition with
troops would result in their becoming chronic borrowers and general nuisances,
and, in some instances . petty thieves. The proper place for those men, as well
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as those whose dishonorable discharge has not been suspended but who ar e
eligible for restoration to duty, is the disciplinary barracks, or one of its
branches . Those institutions were established for the specific purpose of
reformation of soldiers under sentence of dishonorable discharge and confine-
ment with a view to their honorable restoration to duty or their reenlistment .
The splendid results of the work accomplished in those institutions have mor e
than justified their establishment . I do not share the fears that have been
expressed as to the loss of man-power due to sending prisoners to the dis-
ciplinary barracks . That loss will be inconsiderable and may be justly re-
garded as negligible when compared with the good results obtained in promptly
restoring trained and disciplined men to the colors.

4 . Briefly, then, my opinion is that an announcement should be made to th e
service to the effect that while the Executive order is limited to a time o f
peace, it is believed that the general limitations upon punishments fixed b y
article 3 of that order furnish a safe, sane, and conservative guide in tim e
of war, and they should not be exceeded or departed from save in exceptional
instances . Secondly, that dishonorable discharges should not be imposed excep t
in those cases where no less punishment would be adequate and should usuall y
be accompanied by a long term of confinement, whether the confinement is t o
be executed in a disciplinary barracks or in a penitentiary . Thirdly, in all
cases where dishonorable discharge has been imposed and the disciplinary bar-
racks designated as the place of confinement, and there is reason for the belief
that the prisoner may be reclaimed to the service, the dishonorable discharge
should be suspended . Fourthly, all men sentenced to dishonorable discharge
and a term of confinement will, if a penitentiary has not been designated a s
the place of confinement, be sent to the disciplinary barracks, or one of it s
branches, whether or not the dishonorable discharge has been suspended .

B. A . READ ,
Lieutenant Colonel, Judge Advocate.

EXHIBIT 162.

SPEECH OF SENATOR CHAMBERLAIN IN THE SENATE, JANUARY 3, 1919 .

Passing that, I come to another thing, Mr. President, not so much in the wa y
of criticism, as by way of suggestion, in the hope that some remedy may be
found for conditions that exist . It is with reference to inequalities in the ad -
ministration of the law as it affects the soldiers . The administration of militar y
justice during this war has developed many cases of life or long term sentence s
by courts-martial which either would not have been imposed at all or would hav e
been much more lenient if the rights of the enlisted man had been properly pro-
tected in the course of his trial before the court-martial . Mere boys, some of them
wholly irresponsible mentally for their acts, have been adjudged guilty o f
serious civil or criminal offenses and sentenced for life or long terms in th e
penitentiary . Court-martial sentences found by the reviewing authority to be
null and void for want of jurisdiction have been allowed to stand, thereby sub-
jecting to illegal punishment a man sentenced without justification of law .

A soldier doing military police duty who entered a shop during the nigh t
because, according to his own story, he heard a noise which he thought was
made by a burglar, was found in the shop and himself accused of burglary .
The court-martial which tried him found him not guilty . The commanding of-
ficer who had appointed the court disapproved the verdict and " recommended "
that the court reconsider the case. The court did " reconsider " and found the
man guilty and imposed a long term of imprisonment. The evidence was
wholly circumstantial . On final review of the record in this case it was recom-
mended that the verdict of guilty be set aside and the man discharged. The
commanding officer, disapproving of this recommendation, has allowed th e
verdict to stand, and the man is now serving his sentence . This case, whil e
not typical, illustrates the control which the military commander exercises
over the administration of military justice .

A lot of those cases come to me. I have looked up many of them to verify
them. I know of a case where a young lieutenant was on a court of in-
quiry in a certain cantonment—I will not mention where. His commandin g
officer said : "A . B . is charged with crime. He ought to be severely punished .
He ought to be sent up for six months." The young officer, a lawyer, detailett
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for court-martial duty, looked into the case, and he and his colleagues sentence d
this young fellow to five days in the guardhouse . His commanding officer
called him up and said : " you know, that is the man whom I told you ough t
to be severely punished. I see you have only sentenced him for five days i n
the guardhouse . " The lieutenant replied, " That is all that the evidence war -
ranted. It was a very minor offense ." " That is the way military law is ad -
ministered here, is it? " And in a very short time the young officer was re -
moved from that detail, simply because he had not carried out the orders o f
the commanding officer. What use of a court if a commanding officer is t o
practically control its actions ?

Senators, I am not blaming the Secretary of War for this . I blame him only
to this extent : That a word from him would stop such practices .

These individual cases give the human touch to conditions, and in order t o
impress it upon the attention of the War Department I am just going to cal l
attention to two or three more as illustrative of what is in my mind . I am
not going to give the names of the soldiers, either.

A green country boy, a private in the machine-gun company of the One hun-
dred and fifty-sixth Infantry, was tried and convicted of the charge of absenc e
without leave from Camp Beauregard from May 9 to May 15, 1918. That i s
six days. It was shown in evidence by the prosecution that he had been noti-
fied of his selection for overseas duty . The accused testified that he went home
to see his mother, probably for the last time, as she was ill in a hospital . He
was sentenced to a dishonorable discharge, total forfeitures, and confinemen t
at hard labor for 25 years in a disciplinary barracks.

Now, Senators, I realize the necessity of maintaining discipline . There i s
not any question about that ; but, in God ' s name, could not a boy like that
have been punished a little less severely under the circumstances than 25 years
in a prison, where his life in the very nature of things must be ruined ?

A similar case is that of a private of Company D, One hundred and fifty -
fifth Infantry, who was charged and . convicted of absence without leave fro m
May 9 to May 15, 1918—the same period of time—from Camp Beauregard-
the same place—after notification of his selection for overseas duty. It was
shown that the boy had gone home to his folks in Mississippi to tell the m
good-by. He was sentenced to dishonorable discharge, total forfeitures, an d
15 years' confinement of hard labor in a disciplinary barracks.

You see, there is 10 years' difference between the punishment meted out t o
these young men in the same place and for the same crime . There may be
aggravated circumstances connected with them that I do not know anything
about, but I can not conceive how it should have been found necessary to have
inflicted such terribly severe punishment . I can understand that if it wag
on the battle front and a boy had left his post without leave his punishment
should be severe, even to sentencing him to be shot.

Mr. LA FOLLETTE . He returned voluntarily, did he ?
Mr. CHAMBERLAIN . So I understand.
Now, take another case : A private of Company M, Forty-ninth Infantry ,

was convicted of sleeping on his post at Camp Merritt, N . J., and was sen-
tenced to a dishonorable discharge, total forfeitures, and 10 years' confinemen t
at hard labor in a disciplinary barracks . You see, there is the seine kind o f
a case, and yet there are 15 years' discrepancy between the punishment mete d
out to the first soldier, where both crimes committed were practically the
same.

Mr . WATSON . Did these men come back of their own accord ?
Mr . CHAMBERLAIN . I am so informed . If the Senator from Indiana wants ,

I will give him the names and record, and I will give them to the Secretary o f
War if he wants them, but I dislike to publish these cases in the Record so
that the young men may probably be discredited, because I hope that some -
thing will be done to relieve many of these sentences.

Take another case : A private of Company F, Forty-ninth Infantry, wa s
convicted of sleeping on his post at the United States Engineers' Depot, New
York City, and was sentenced to dishonorable discharge, total forfeitures ,
and 10 years' confinement in a disciplinary barracks . He was assigned to
what was virtually a watchman's job, and he gets 10 years . I can not con-
ceive why such severe punishment should be meted out to young soldier s
for such small crimes . I believe in the strictest military discipline, but it ca n
be accomplished without any such severity as that.

A case somewhat different from these in which the President showed mercy
Was that of a private of the Third Training Company, casual detachment, who
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convicted of disobedience of orders to drill and of having seditious literatur e
in his possession for distribution . He was sentenced to be shot . It appeared
that he was a sincere conscientious objector and that he had not been offere d
noncombatant service, as provided in General Order No . 28, War Department ,
March 23, 1918. He had in his possession some literature in which certain
passages had been condemned by the Department of Justice, but that depart-
ment had ruled that such books might be retained by members of religiou s
sects for private study, and there was no evidence that the accused attempted
or intended to distribute these books . His death sentence was disapproved
by the President and the prisoner was discharged ; and very properly so . I
hope the President will exercise the same clemency and show the same merc y
in many other cases, and I believe he will . But I call attention to these cases
to show the inequality of sentences by court-martial in the country ; and there
is no reason for it .

The commanding officer's control over the court-martial is such that he ma y
" suggest " the action which the court should take .

It is wholly repugnant to our ideas of the administration of criminal law
that anyone should have the power to set aside a verdict of acquittal . Never-
theless, this is the power of the commanding officer over a court-martial trial .
He may exercise this power not only in the case of military offenses but als o
in the case of ordinary civil offenses, as, for example, larceny committed b y
a soldier.

The cases which may be sent to court-martial are not definitely defined o r
limited . The commanding officer may determine what offenses shall be tried b y
court-martial . He may, for example, subject to the disgrace of court-martia l
every soldier who, no matter what the justifying circumstances, has been absen t
from his post for five (lays . He may, without any investigation of the circum-
stances ;' such a man tried by court-martial . In the French Army suc h
cases are not sent to trial until an investigation has determined that the ma n
ought to be tried . With us the commanding officer exercises at all stages a
military disciplinary control of the administration of military justice . We do
not administer military justice according to law ; it is constantly under the
control of a military commander, who is not obliged either to ask for lega l
advice or to follow it when he has asked for it and it has been given to him by
the responsible law officers of the Army .

It is not surprising under the circumstances that there are too many trivial
cases sent to trial by court-martial, too many unduly severe sentences, an d
widely varying punishments imposed for like offenses . Terms for the same or
similar offenses imposed by courts-martial during the present war range all the
way from life imprisonment in the penitentiary to six months confinement in a .
disciplinary barracks. Frequently the life term is imposed for an offense for
which in other cases a few months imprisonment is imposed.

In case of the less serious offenses the punishments range from days or month s
of disciplinary confinement to a few years' imprisonment . There is . no standar d
of punishment, and the changing personnel of courts-martial, and their lack o f
familiarity with criminal law makes anything like uniformity of punishmen t
impossible . If we are to have a democratic army, military justice ought to b e
administered as it is in other countries, by courts which are constituted, whos e
procedure is determined and whose action is controlled by law . Courts-martia l
should be required to accept the interpretation of the law by a responsible la w
officer in the same manner that a jury in a civil criminal court accepts the inter-
pretation of the law by the judge of the court . This is not to suggest that mili-
tary discipline should be undermined, but that it should be supported by a fai r
and effective system of determining guilt and imposing punishments . There is
no greater obstacle to discipline than the resentment which the soldier feels for
unjust and arbitrary punishment .

	

-
The records of the courts-martial in this war show that we have no military

law or system of administering military justice which is worthy of the name o f
law or justice. We have simply a method of giving effect to the more or less
arbitrary discretion of the commanding officer .

All of that responsibility does not rest on the Secretary of War ; much of i t
may rest on Congress. We ought to enact a code that would fix the boundarie s
of these courts, and which would define their jurisdiction and duties ; but, as it
is, with these inequalities of administration, it seems to me that a word fro m
the Secretary of War to the commanding officers would bring them very quickl y
to a more uniform administration of the law . There is nothing in the worl d
that will make the members of the military establishment do their duty in a
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proper way more surely than to discharge or reprimand an officer once in a
while . There is a sort of free masonry amongst them, and whenever one o f
them is put on the tenterhooks for anything that he has done irregularly, ever y
one in the Army who is of the same rank and grade has his ear to the groun d
and knows it, and governs himself accordingly .

Mr. SHAFROTH . Mr. President, will the Senator from Oregon yield to me for
a moment ?

The PRESIDING OFFICER. (Mr . Johnson of California in the chair) . Does the
Senator from Oregon yield to the Senator from Colorado ?

Mr. CHAMBERLAIN . ' Yes.
Mr. SHAFROTH . Has not the Senator from Oregon noticed the various determi-

nations by courts of justice in the States, and noted how vastly different are th e
sentences which are imposed by such courts as the result of judicial proceedings ?

Mr. CHAMBERLAIN . Oh, yes .
Mr. SHAFROTH . That is true in like cases of like offenses which are prose-

cuted. I have noticed such variations to have been from 1 year to 14 years .
Such sentences often depend upon the judge and upon the character of hi s
impression as to what would be the proper sentence . Some judges believe i n
severe sentences ; others believe in light sentences ; while still others believe
in almost no sentences. The severity of the sentence oftentimes results from
the make-up of the individual. So I do not see how in such cases anyone ca n
be properly charged with any neglect or any wrong in permitting these judg e
advocates to remain in office. People both in times of war and in civil lif e
invariably hold different views as to crime . Some will say this man should
be set up as an example : " I will show the people in this community tha t
there has got to be respect for a certain law " ; and such judges will impose
severe sentences, while at the same time almost across the border in anothe r
judicial district there will be another judge who will impose a very ligh t
sentence. That is human nature ; men are differently constituted ; so it seems
to me when these inequalities of sentences have occurred no one is to blame
except the individual who imposes the sentence.

Mr. CHAMBERLAIN . I realize the force of the Senator 's suggestion. I have
had some of the same experiences the Senator has had, and, besides that, I wa s
prosecuting officer in my State in a large district for four years, and I kno w
the difficulty of meting out exact justice . The conditions in different com-
munities or different counties in the same State will be entirely different ;
but there is the great equalizing power in the Chief Executive, and ninety-nin e
times out, of one hundred he exercises it so as to equalize inequalities by th e
use of the pardoning power or in some other way. But here is a great central
government with a Secretary of War entirely in charge of the military branch
of it, and under whose jurisdiction all of these crimes come . He can very
much relieve the situation if he will only attempt by proper order to do so .
When he sees that two young men in the same cantonment, as at Camp Beaure-
gard, are sentenced, one for 15 years and one for 25 years, for exactly th e
same offense, a simple word from him to the President of the United State s
would result in equalizing the sentences, if necessary, by the use of the par-
doning power .

Mr . WILLIAMS . Does the Senator mean the same offense or the same charge ?
Mr . CHAMBERLAIN . The same charge .
Mr . WILLIAMS. When two men are charged with the same offense and

brought up for trial, the Senator must recognize, as I do, that the facts ma y
appear entirely different in the two cases . The character of the two culprits ,
or the alleged culprits, may appear entirely different. There is not an in-
equality of punishment for an offense, but an inequality of punishment on a
charge . One man is found guilty of killing another, another man is foun d
guilty of killing still another, and a third of killing still a third ; one man i s
hung, one man is sent to the penitentiary for life . and one man is convicted of
manslaughter . All the Senator knows about these cases is that the charge s
were identical.

Mr . CHAMBERLAIN . The suggestion of the Senator is more or less true. In
the very great haste-

Mr . THOMAS. Mr. President, may I inquire of the Senator whether these
individual cases to which he has referred have been appealed to the Judg e
Advocate General ?

Mr . CHAMBERLAIN . I think all of them have been .
So much for that . Mr. President. Where there is a noticeable inequality on

the face of the record, and there are those under the Military Establishment
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who know the facts, it seems to me they ought to be looked into, with th e
power of recommendation somewhere to relieve the situation ; but the sure
cure for it all is to have some sort of a tribunal, appellate or supervisory, that
shall have the power to formulate rules and equalize these unjust sentences ,
under the direction, of course, of the Commander in Chief of the Army an d
Navy.

Mr. WILLIAMS . Mr . President, I should like to ask the Senator a questio n
there, if he will yield.

Mr . CHAMBERLAIN . I yield .
Mr. WILLIAMS . Taken for granted that the Senator's suggestion is perfectl y

apropos and perfectly right, whose fault is it that there is no such tribunal ?
It can not be the fault of the Secretary of War .

Now, I should like to ask the Senator another question in that connection ,
and let him answer them both at once. Suppose he was Secretary of War, o r
suppose that I was Secretary of War . Does the Senator imagine that either he
or I could take personal cognizance of all the thousands of cases, examine the m
like a justice of the peace, and go into the testimony to see just how far eac h
individual ought to be punished? In other words, if there is not a tribunal—
and there would have to be about a thousand tribunals, by the way, for on e
could not attend to all the business—how do you expect a man of flesh an d
blood, like Baker or Chamberlain or Williams, to go into all these cases ?

Mr . CHAMBERLAIN . Mr. President, I realize the force of what the Senator
says, and I stated before the Senator came in and did me the honor of hi s
presence that I am delivering this one message and placing it in the Congres-
sional Record to call the attention of the Secretary of War to conditions . I
can not take up the innumerable cases that have come to me, and do not expect
the Secretary of War to do so ; but the secretary has never been denied any -
thing in the way of assistance that he has asked for in this war.

Mr . WILLIAMS . Now, if the Senator will pardon me just once more, and then
I hope to let him alone--

Mr .' CHAMBERLAIN . I hope so . because I wish to finish .
Mr . WILLIAMS . Not only the present Secretary of War, but various Secre-

taries of War, have communicated to us in times of peace and in times of war ,
during the Revolution, the Mexican War, the war between the States, th e
Spanish-American War, and this war, and so far the committee over which th e
Senator from Oregon presides—the Military Affairs Committee—has had charg e
of the question of courts-martial . The whole country has agreed to substitute
in time of war for the ordinary courts operative in times of peace, for justice s
of the peace, circuit courts, appellate courts, and various courts, so-calle d
courts-martial . They have tried to organize them so that approximate an d
quick justice could be dispensed in war times . It must be quick ; we can not
fool with it ; we have got to keep up discipline in the Army ; and being de-
termined to do that we have organized the present courts-martial . The Senator
will remember that while serving upon the committee of which he is chairman
and of which I was once a member, I found at one time that one officer had
been the accuser, the judge, and the chief witness against a man whose ran k
had been taken away from him. We remedied that, and why can not the com-
mittee remedy such other injustices as suggest themselves? .

Mr . CHAMBERLAIN . I think the committee will attempt to do so where legisla -
tion is necessary, Mr . President, but the committee occupies this position : The
committee is limited as to its clerical force. To attend to all these things is a
physical impossibility for the committee with the clerical force that the com-
mittee has, while the Secretary of War is supplied not only with a great body
of legal advisers, to whom he can refer any of these matters either for advice or t o
draft legislation, but with as much money as he needs for any legitimate military
purpose. We have amended the Articles of War during this Congress two o r
three times at the request of the Secretary of War . He is having these diffi-
culties pointed out to him, and I have not any doubt that if he asks for anothe r
amendment to the Articles of War we will amend them again .

Mr. MCCUMBER . May I ask the Senator a question ?
Mr . CHAMBERLAIN . Yes .
Mr . MCCUMBER. I wish to ask the Senator if, from his observation, he ha s

not long since arrived at the conclusion that all of the punishments imposed b y
courts-martial, taking them as a body, are immensely more severe than punish-
ments which would be imposed by the ordinary courts and in most cases w e
might say unconscionably severe?
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Mr. CHAMBERLAIN . I think that is true, but I will say to the Senator that i n
times of war I have no objection to the severity of sentences, as a rule, becaus e
discipline is absolutely necessary to be maintained . If a soldier is guilty of
an offense and is only sentenced to five days there might be 5,000 omen associ-
ated with him who would commit the same offense if they knew they would
only get five days' punishment .

	

.
Mr. MCCUMBER. But even in times of peace I find the punishments imposed

by courts-martial immensely more severe than the punishments imposed b y
civil courts.

Mr. WI7,LIAMS . Mr. President, the Senator would not punish the Senator
from North Dakota for going to sleep at all, would he ?

Mr . CHAMBERLAIN . Not if he were in good company and with some one like th e
Senator from Mississippi .

Mr . WILLTAMs. But the Senator would punish a soldier for going to sleep
when he was a sentinel, and he might have to shoot him for doing it, because
it is a very serious offense .

Mr . CHAMBERLAIN . Yes, of course ; there is no doubt about that in time of .
war .

Now, Mr. President, these remarks are just by way of suggestion with refer-
ence to the dispensing of military justice, and I do hope that the War Depart-
ment will take some notice of them .

EXHIBIT 163 .

LETTER OF GENERAL CROWDER .
FEBRUARY 13, 1919.

DEAR MR . SECRETARY : Upon resuming active supervision of the work of the
Judge Advocate General's office early in January of this year, after a year o f
almost exclusive preoccupation with my duties as Provost . Marshal General, I
found your reference calling my attention to the remarks of Senator Chamber -
lain, printed in the Congressional Record of January 3, 1919, which voiced cer-
tain criticisms upon the administration of military justice during the war. I
have been reflecting upon the most appropriate manner of putting you in pos-
session of the facts on the subject dealt with in these remarks .

The subject, in general—I mean that of military justice (luring the war —
is, of course, within my special province as Judge Advocate General of th e
Army ; and it has been peculiarly a matter of the most conscientious solici-
tude on the part of myself and of the Acting Judge Advocate General, who had
the direct supervision of the office during my special preoccupation with th e
other duties . Of the nearly 100 judge advocates attached to the office in Wash-
ington during the past year, some 50 have been assigned exclusively to th e
Division of Military Justice, scrutinizing the record of every one of th e
thousands of general court-martial cases arriving in Washington for revision .
These skilled lawyers (all but two of them brought recently into the Army fro m
civil practice, and including some eminent incumbents from the judicial
bench) have been keenly alive to the demands of the situation. Months before
any of these after-the-war criticisms appeared, and from the very outset of th e
year 1918, when the disciplinary records of the new Army were already en-
larging many fold the work of this office, the Division of Military Justice
had begun to apply measures adapted to safeguard the cause of justice to th e
individual . And, as the year went on, the progress of court-martial practice
was closely and continuously followed, with a view to correcting the legal er -
rors, equalizing the sentences in the various divisions, and exercising the ap-
propriate clemency. How notable were the results achieved by this con-
scientious scrutiny before the close of the year 1918 I will later point out, not-
ing here merely that these results were already accessible to any inquirer a t
this office before the close of the year 1918 .

It goes without saying, therefore, that all the authentic data that woul d
throw light on the correctness of Senator Chamberlain ' s complaints are to be
found in the accumulated records of my office. And I could wish that he ha d
afforded me an opportunity, however scanty, to lay before hint the genera l
tenor of these records, or any part of them, before advancing publicly the as -
sertions contained in his remarks on military justice .

However, since receiving your reference, my own question has been whethe r
to wait until a full and exhaustive account could be prepared for you, showin g
the whole range of facts in that field during the war period, or whether, with-
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out waiting for that, it would be worth while to offer you, as a provisiona l
step, the facts upon the topics concretely touched on in the Senator's remarks .
I have decided to take the latter course, reserving for a later and formal re -
port the entire body of facts concerning military justice during the war period .

The Senator's remarks run along two lines . In the first place. he cites certai n
individual cases having special features open to criticism. In the second place,
he offers certain generalizations involving general conditions and practices .
This makes it necessary to deal with his remarks under two separate heads ,
and, with your permission, I will do so . Whether or not these individual cases
are open to the criticism as made is simply a question of the facts in each of
the cases ; they differ widely in their nature, and each must receive its own
separate explanation, based solely on its own facts and no other . But whether
the Senator's assertions as to general conditions and practices are correct is a
larger and distinct question, ranging over the entire field of military justice ,
and these assertions must therefore be examined in .the light of the entire mas s
of relevant cases .

I begin, therefore, by taking up the individual cases cited by the Senator fo r
special features ; and at the same time it will be convenient to include com-
ments on a few other individual cases cited on the floor of Congress by Mr.
Siegel from a newspaper article. (Congressional Record, Jan . 23, 1919, p. 1988) .

1 . INDIVIDUAL CASES CITED FOR CRITICISM.

1. The first case cited by Senator Chamberlain is that of a soldier at Camp
Gordon (record No . 110595, tried January 24, 1918), who, while patrolling th e
town as military police was found at midnight in a shop just after a burglary .
Being charged with burglary, he asserted that he had entered the shop in
search of the burglar. His story was disbelieved, and he was found guilty ;
the first finding was not guilty, but at the commanding officer's request, there
was a reconsideration, and the second finding was . guilty . On revision of the
record, no legal error could be found ; but this office reached the opinion that
though there was sufficient evidence to sustain the finding the evidence did no t
go so far as to show his guilt beyond a reasonable doubt . In such a situation
no Supreme Court in the United States (with three, or four exceptions only )
would interfere and set aside a jury's verdict . Nevertheless, this office recom-
mended a reconsideration of the verdict by the reviewing authority . It was
in fact reconsidered ; but the court adhered to its finding. But the feature fo r
emphatic notice is that reconsideration was given not by exercising the " arbi-
trary discretion of a military commander," but by referring the case to th e
judge advocate of the command, as legal adviser . The judge advocate wrote an
elaborate review of the evidence, disagreeing with the view of this office, an d
recommending confirmation ; and the commanding general followed this opinion
of his law officer .

This case, therefore, instead of being, as Senator Chamberlain has been le d
to believe, an illustration of "the control which the military commande r
exercises over the administration of civil justice," illustrates exactly the oppo-
site . For, in the first place, the confirmation of the sentence was made, not b y
the arbitrary military discretion of the commanding officer, but upon the lega l
opinion of his judge advocate, an ex-civilian lawyer. And, in the second place ,
the reconsideration which was actually given by the judge advocate on the
point of proof beyond a reasonable doubt, was a measure of protection whic h
the law does not provide in any civil court in the United States for the contro l
of a jury's verdict . The case is a good illustration of a feature in which the
system of military justice sometimes does even more for the accused than the
system of civil justice .

2. The second case cited by Senator Chamberlain is that of an absence withou t
leave from Camp Beauregard (record No. 116490, tried June 6, 1918), in which a
sentence of 25 years was imposed on a soldier who had gone home (as h e
claimed) to see a sick mother after the company had been notified of thei r
impending departure for the battlefield in France ; he returned to camp just
after his unit had left . This offense of leaving for home when the regiment is
just on the point of departure overseas is obviously one of the most disorganiz-
ing to military plans . In this case it was committed at a time when the allie d
forces were in daily need of American help, and our units were being rushe d
with all speed to the ports of embarkation . By leaving camp in this particular
week, the soldier successfully evaded going into the fight with his comrades.
That the seriousness of the offense must be emphasized in the sight of the Arm y
by the penalty imposed, needs no argument .
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But the Senator errs in implying that the man was dishonorably discharged ,
for he was not. The sentence of dishonorable discharge was suspended, which
means, under the law, that his confinement has practically no minimum, and
that if his conduct is good he may be released from confinement and restore d
to duty at any time.

3. The third case cited by Senator Chamberlain is a similar case of absenc e
without leave at the same camp (record No . 116800) under almost identical
circumstances ; but in this ease a sentence of 15 years, instead of 25 years, was
imposed . This matter of the variability of sentence is later explained by me ,
in its general aspects . But the difference of periods, however, has in this cas e
not the significance which it appears to have, because the sentence of dishonor -
able discharge was in this case also suspended, and the offender went to the
diciplinary barracks for a period of confinement having no minimum, and upo n
a record of good conduct he may be restored to duty at any time, and his con-
finement be terminated .

4. The next case cited by Senator Chamberlain is a case of sleeping on pos t
at Camp Merritt, the sentence being for 10 years. The Senator's brief descrip-
tion of the case applies to two offenders, tried nearly at the same time. (Record
No. 114717, tried Apr. 25, 1918, and record No . 115506, tried May 17, 1918) .

In the one ease the sentence was reduced by the commanding officer to si x
months, probably because the soldier was a youth of 17. This reduction was
apparently not known to Senator Chamberlain, for he does not mention it .
There is certainly nothing harsh in military justice in this case .

In the other case the sentence was approved by the commanding general ; and
on November 22, 1918, the Judge Advocate General's office, on application, afte r
a careful scrutiny of the record, declined to recommend clemency ; so that i t
may be assumed that the circumstances of the case did not merit it. But here,
too, the sentence of dishonorable discharge was suspended by the commandin g
general ; the period of confinement has no minimum ; and the offender may be
restored at any time, after a record of good conduct.

5. The next case cited by Senator Chamberlain is another instance of sleepin g
on post, the sentence being for 10 years . (Record No. 113076, tried on Mar.
21, 1918, at Camp Merritt.) As the sentinel had been drinking whisky shortl y
before going on guard, had actually left his post, and was found asleep in a
toilet, the case was plainly one for making an example, and the sentence i s
therefore hardly to be termed severe. The Judge Advocate General's office ,
however, after at first declining, on application, to recommend clemency, late r
considered the case a second time, on December 12, 1918, and notified The
Adjutant General that there was no objection to his restoration to duty .

But at this point I must take notice of Senator Chamberlain's expression ,
applied in his remarks to the duty assigned to this soldier, of guarding a sen-
tinel's post, as " virtually a watchman's job." I feel sure that even the civilian
mind will readily appreciate the high responsibility of a sentinel's post i n
time of war, and that this expression will be recognized as inappropriate . The
war was not only in France ; it was in our own country also ; and at the pos t
where this sentinel was on guard there were millions of dollars worth of sup -
plies, waiting for early shipment to equip the forces on the battle front, an d
lying open to destruction by the incendiary agents of the enemy, who lurked
at every such spot in our own country. That under such circumstances the
offense of sleeping on post belongs among the most serious and dangerous mis-
deeds of a soldier needs no further argument .

6. The next case cited by Senator Chamberlain is one of disobedience t o
orders to drill, and of having seditious literature in possession for distribution .
The offender was a conscientious objector who had not been given an oppor-
tunity for noncombatant service, and who was not attempting nor intending t o
distribute literature. The sentence was death ; but the Senator adds that i t
was " disapproved by the President and the prisoner discharged," and he ex -
presses the hope that " the President will exercise the same clemency and show
the same mercy in many other cases ." Now, the facts of the record demon-
strate the precise opposite of what the Senator was led to believe, because i n
this ease (record No. 116790), tried June 17, 1918, it was not the President ' s
clemency that discharged the prisoner ; it was the effective operation of that
very system of military law which the Senator supposes not to exist . What
happened was that the Judge Advocate General's office recomnfended disap -
proval of the sentence on the strictly legal grounds that the order to drill wa s
(under G. O. No. 28, 1918) not a lawful command, and his disobedience wa s
therefore not an offense ; and that there was no evidence of the accused' s in-
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tention to distribute the literature . The sentence was therefore disapproved ,
and the prisoner discharged on the legal grounds stated by my office . Thi s
case, therefore, far from illustrating the Senator's thesis, rather affords a nillustration of the operation of military law and justice in entire analogy t othat of civil law and justice. .

This completes the list of particular cases cited by Senator Chamberlain.
I turn now to the particular cases cited in the newspaper article read into th eCongressional Record by Mr. Siegel. (Congressional Record, vol . 57, No . 44,
Jan. 23. 1918, p. 1988 . )

7. Taking these cases, for convenience sake, in the reverse order of thei r
mention in the article, we are told of three cases of supposedly excessiv e
sentences for the offense of desertion or absence without leave ; all three o f
them being of the type of a return to visit, the home family in distress . I
should he glad to make any explanations or admissions which these case s
nfight merit, but they are so indefinitely described in their citation that i t
has been impossible to identify them even after a careful search of man y
records .

As they are criticized, however, on no other ground than that of the severit y
of the sentences, I think that what has been already here said on the othe r
cases of that sort will serve as a sufficient comment.

8. The next instance cited by the writer in question concerns two deat h
sentences imposed in France for sleeping on post in a front-line trench . There
are really three distinct questions involved in these cases ; first, whether a
sentence of death in all cases of this offense should be the inexorable policy ;
secondly, whether, if not, these particular cases showed sufficient extenuatin g
circumstances ; and, thir i ly, whether the cases were fairly and fully tried t o
get at the facts .

Upon the first question, . it is enough here to say that Gen. Pershing espe-
cially urged the importance of adopting this policy for the protection of hi s
Army's welfare ; and his chief law officer concurred in this message ; and that
under such circumstances no one could have been criticized for acceding to
this urgent request and adhering to the principle handed down by all th e
fixed traditions of military law. I myself, as you know, was at first dispose d
to defer to the urgent recommendations of Gen . Pershing ; but continued re-
flection caused me to withdraw from that extreme view ; and some days be-
fore the case was presented for your final action the record contained a recom-
mendation from me pointing in the direction of clemency .

Upon the second question it can be stated that, except for the youth of the
offenders (they were about 20 years of age), there were no special extenuat-
ing circumstances . The task laid upon these soldiers was no greater in it s
exactions than was laid upon hundreds of others, at the very same moment i n
the allied forces doing duty in the trenches . The chief of staff's memorandum
states the situation with great force :

" The American Expeditionary Force is confronted by the most alert an d
dangerous foe known in the history of the world . The safety not only of the
sentinel's company, but of the entire command, is absolutely dependent on
the vigilant performance of his duties as a sentinel. The safety of that com-
mand depends in an equal measure upon the prompt and complete obedienc e
of the different men to the lawful commands of their superior officers . There
is no doubt but that the members of this court had had the necessity for th e
alert performance of the duties of a sentinel strongly impressed upon the m
at the immediate time of the commission . of those offenses . Before dayligh t
on the morning of November 3, 1917, the first attack by the Germans upon
the American lines took place . A salient near Artois, which was occupied b y
Company F of the Sixteenth Infantry, was raided by the Germans, who kille d
3 of our men, wounded 11, and captured and carried off 11 more . The very
next night—that is, the night of November 3-4, 1917, Pvt . Sebastian was found
sleeping on his post, and on the night of the 5th, Pvt . Cook was found sleeping
on his post. Both of these men belonged to the regiment which had suffere d
in the German raid of 2d-3d . This condition of affairs presented an absolut e
menace not only to that portion of the line held by the American troops, bu t
to the French troops in the adjacent sectors . "

That the decision to exercise clemency was a 'sound one, I do not doubt .
But no candid reader of the record could look upon these cases as anythin g
but a distressing instance of the inevitable mental conflict that arises betwee n
the stern necessities of war discipline and the natural human sympathy fo r
men who have incurred the death penalty, a conflict which equally agitates
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every civil judge and every civil executive when such a case is presented fo r
his action . It is unconscionable that this situation should be cited as a pe-
culiarity of the military system .

The third question—whether the case was fairly and fully tried so as to
present all the facts—would require too extended a survey for giving all the
details here. I content myself with assuring y'ou (what you, indeed, know
already) that the record was scrutinized by several of the 'most experience d
judge advocates of my staff as well as by myself personally, and that, although
the cases were not tried as thoroughly as they could and should have bee n
tried, where the death penalty was involved, nevertheless no reversible erro r
was found and there was no doubt of the facts in either case . The only issu e

this case was the severity of the sentence, as above mentioned .
9. The writer also cites, in the same connection, two other cases coining a t

the same time from France ; in these the death sentence was imposed for refusa l
to drill. The circumstance indicated an obstinacy amounting to aggravation.
But it was decided by you that clemency should be exercised to the extent of
Commuting the sentences to three years' penal servitude . And as the write r
of the article in question makes no tangible criticisms, but merely couples thes e
cases with the foregoing two, I pass them over .

It should be noted, however, as a sample of the writer's unfair presentation ,
that he is incorrect, in point of fact, in asserting that " upon their plea (o f
guilty) alone these two men were sentenced to death ." Both men were tried
upon testimony adduced by the prosecution after their plea of guilty was en-
tered ; both men declined to call any witnesses in denial or in extenuation . The
scantiness of the record, however, was of itself sufficient ground for exercisin g
clemency .

10. The remaining case cited in the newspaper article read into the record b y
Mr. Siegel is that known as the " Texas mutineers " case (Record No. 106663 .
tried at Fort Bliss, Tex ., Sept., 1917) . The criticism made upon this case i s
that certain sergeants, having been ordered under arrest by a young officer for
a very minor offense, were afterwards, while still under arrest, directed to drill ;
but as the Army Regulations, properly construed, do not authorize noncommis-
sioned officers to be required to attend drill formations while under arrest, th e
sergeants declined to drill as ordered. For this disobedience they were foun d
guilty of mutiny and sentenced to dishonorable 'discharge and imprisonment fo r
terms of between 10 and 25 years.

Now, it may be at once and unreservedly admitted that this was a genuine cas e
of injustice, and that the injustice was due to an overstrict attitude of military
officers toward discipline, for it is conceded by all that the young officer who
gave the order to drill was both tactless and unjustified in his conduct, and it i s
conceded that the commanding officer who reviewed and approved the sentenc e
was a Regular Army officer of long experience who failed to appreciate the jus-
tice of the situation . That this ease illustrates the occasional possibility of the
military spirit of discipline overshadowing the sense of law and justice is plai n
enough. But that it indicates any general condition can not for a moment b e
asserted.

Moreover, this very case serves also to illustrate the essentially law-enforcin g
spirit which dominates in the office of the Judge Advocate General . The im-
propriety and illegality of the sentence in this case was immediately recognize d
when the record arrived in the office for review . One opinion was prepared
pointing out the irregularity and injustice, and directing that the findings b e
set aside . But the legality of such a direction was questioned, in the face of a
ruling by the Attorney General of the United States many years ago that a sen-
tence of court-martial, once executed, can not be set aside even by the President
himself. This raised the general question of the authority of the Judge Advo-
cate General not merely to recommend for clemency (which would not have been
an adequate redress for the convicted men in this case), but to direct the set-
ting aside of the findings in a judgment of a court-martial for legal error wher e
the sentence had been already executed (namely, in this case, the sentence of
dishonorable discharge) . The Secretary of War having sustained the doubt
as to the authority of the Judge Advocate General to take such radical action ,
clemency was extended by the President releasing the men from confinemen t
and restoring them to duty within about two months from the date of thei r
conviction . At the same time a new measure was adopted by the Secretary of
War in the shape of General Order No . 7, War Department, 1918, taking effec t
February 1, 1918, which prevented the recurrence of such instances by directin g
that the commanding general, upon confirming a sentence of death or officer ' s
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dismissal or dishonorable discharge should suspend the execution of the sen-
tence pending a review of the case in the office of the Judge Advocate General .
Thus immediate measures were taken to go as far as could be gone under th e
law, as conceded on all hands, to prevent the recurrence of the situation pre-
sented in the Texas mutiny case.

Meanwhile, in order to make more ample and unquestionable the authority ci f
The Judge Advocate General over court-martial trials in matters of legal error ,
a bill amending the Federal statutes was drafted and was sent on January 19 ,
1918, by the Secretary of War, to the chairmen of the Senate and House Mili-
tary Affairs Committees . Subsequently the Judge Advocate General testifie d
at some length before the House Military Committee• in support of this bill .
During the year that has elapsed since the dispatch of that proposed amend-
ment neither the Senate nor the House committee has seen fit to take actio nupon the proposed legislation . It is therefore apparent that, to the extent that
there may exist to-day any doubt as to the amplitude of the authority to reac h
out and control these legal errors occurring in court-martial proceedings an d
to the extent that it may be desirable to amplify that authority beyond presen t
terms of the law, the responsibility for failure to take such action is to be lai d
not at the door of the Judge Advocate General's Office, but at the door of th e
Military Affairs committees of Congress.

II. GENERAL PRINCIPLES AND METHODS IN MILITARY JUSTICE .

Assembling the various criticisms of a general nature contained in Senator
Chamberlain's remarks, they seem to be reducible to the following six heads :

1. That a soldier may be put on trial by a commanding officer's arbitrar y
discretion without any preliminary inquiry into the probability of the charge .

2. That commanding officers do thus put on trial a needlessly large number
of trivial charges.

3. That the courts-martial themselves, as a rule, impose sentences which ar e
excessively severe and inequitably variant .

4. That the Judge Advocate General's Office either partakes in the same at-
titude or makes no attempt to check it by revisory action .

5. That such attempts as the Judge Advocate General's Office does mak e
are fruitless, because its rulings are recommendatory only and are either ig-
nored by the division commanders or vetoed by the Chief of Staff.

6. That the general treatment of accused soldiers is not according to th e
rigid limitations of law as embodied in the criminal code, but is according to
the arbitrary discretion of the commanding officer in each case.

It is my belief that the candid study of the facts will show that all six o f
these assertions are incorrect as representing the general conditions and apar t
from occasional individual cases. But before setting forth the recorded facts
bearing upon the correctness of the above six assertions, some general features
should be kept in mind as positive features of protection for the accused, pos-
sessed by military justice, and wholly or substantially lacking in civil justice .

(a) In military justice there is automatically a double examination of ever y
serious case in the nature of appellate or revisory action by superior an d
supreme authority . This is in sharp contrast to civil justice where there is n o
appellate or revisory action unless the accused insists on it . Every soldier i s
assured of this double safeguard against illegal or unfair condemnation . The
proceedings, except in cases of inferior courts, are taken down verbatim, and
every word of the testimony, every ruling of the court, and every claim of th e
counsel is submitted first to the reviewing authority in the field and next to th e
revisory authority at Washington . The reviewing authority has for his legal
adviser a commissioned judge advocate of the rank of major or lieutenan t
colonel, and since September, 1917, almost all of these have been lawyers o f
high standing, fresh from civil life, and imbued with the standards and tra-
ditions of civil practice rather than those of the Regular Army ; hence likel y
to give fully as careful scrutiny as any civilian judge would give . On arriv-
ing at Washington for the second scrutiny, the records go to a staff compose d
95 per cent of officers fresh from civilian life, ranking from major to colonel .
The record goes first for scrutiny to a single officer of the military justic e
division, who prepares a full summary and recommendation ; then to a board
of review of three officers, who approve or modify the recommendation ; then to
the chief of division, who again scrutinizes and approves or modifies ; and
finally to the Judge Advocate General or Acting Judge Advocate General, wh o
appends his signature if satisfied. Every general court-martial case thus ob-
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tains this thorough scrutiny in two separate stages, or virtually four distinc t
stages. No such guaranties exist in any civilian court of the United States or
probably of the world .

(b) Every military sentence as to period of confinement is virtually inde-
terminate, i . e., it has no minimum, and it can later be reduced to a few
months or nothing. After a prisoner's sentence is affirmed, he is entitled t o
ask for clemency every six months . Such application is forwarded automati-
cally by the prison superintendent to Washington . The whole record is then
again reviewed . How extensively this method resulted in commuting sentence s
will be shown later. The clemency section of the Judge Advocate General' s
Office automatically acts on all such applications. Thus there is a further
opportunity for correcting possible errors .

(c) The foregoing safeguards are applied without any expense to the accused .
Here again is a feature wholly unknown to civilian justice . Reformers have
for generations urged that civilian justice give to accused persons the fullest
benefit of appellate revision without cost . They have never succeeded. But
military justice already possesses this beneficent feature.

In examining the system of military justice, therefore, to see whether i t
permits results and methods contrasting unfavorably with our notions o f
civilian justice, let it be kept in mind from the outset that the America n
system of military justice starts with three great safeguards which are lack-
ing in civilian justice, viz, an automatic double appellate review of ever y
case before sentence is executed, a virtually automatic third review afte r
sentence, and the application of these safeguards without reference to th e
accused's ability to raise money to pay for them .

I now take up the supposed general shortcomings alleged in Senator Cham-
berlain's remarks :

1 . PUTTING ON TRIAL WITHOUT PRELIMINARY INQUIRY .

Every system of penal justice has some method of insuring the exercise o f
caution by a responsible officer in scrutinizing an accusation before an accuse d
is put to the necessity of defending himself by a formal trial. The tradi-
tional method inherited by us in civilian justice, for serious offenses, is th e
presentment of a grand jury . This method has now proved cumbrous an d
ineffective ; it has been abandoned in a majority of our States. The mod -
ern method of those States is a so-called information by the official State
prosecutor, filed after such inquiry as he sees fit to make . This modern metho d
is the one to which France and other continental nations arrived some centurie s
ago, about the time when England developed the grand jury instead. This
modern American method is also the one used in our courts-martial ; it ar-
rived in the Anglo-American military system some centuries ago by adoption i n
Scotland, which itself had adopted the French system ; for the French were
the great military nation of three centuries ago .

By this Anglo-American military system some officer must file charges
before any soldier can be tried . This protection is invariable . Often the
judge advocate, as legal adviser, additionally scrutinizes a serious charg e
before it is filed . This is exactly the protection given by the State officia l
prosecutor in the modern American method. How essential and thorough is
this protection can only be appreciated by perusing the strict terms of the la w
and regulations. Paragraph 62 of the Manual for Courts-Martial reads :

" By the usage of the service all military charges should be formally pre-
ferred by—that is, authenticated by the signature of—a commissioned officer ."

Paragraph 75 reads :
" Submission of charges : All charges for trial by court-martial will be pre -

pared in triplicate, using the prescribed charge sheet as a first sheet and usin g
such additional sheets or ordinary paper as are required . They will be ac-
companied-

"(a) Except when trial is to be had by summary court, by a brief statemen t
of the substance of all material testimony expected from each material wit-
ness, both those for the prosecution and those for the defense, together wit h
all available and necessary information as to any other actual or probabl e
testimony or evidence in the case ; and

"(b) In the case of a soldier, by properly authenticated evidence of convic-
tions, if any, of an offense or offenses committed by him during his current en-
listment and within one year next preceding the date of the alleged commis -
sion by him of any offenses set forth in the charges.
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"They will be forwarded by the officer preferring them to the officer imme-
diately exercising summary court-martial jurisdiction over the command t o
which the accused belongs, and will by hint and by each superior commander ,
into whose hands they may come, either be referred to a court-martial withi n
his jurisdiction for trial, forwarded to the next superior authority exercisin g
court-martial jurisdiction over the command to which the accused belongs o r
pertains, or otherwise disposed of as circumstances may appear to require. "

Paragraph 76 proceeds :
" Investigation of charges. If the officer immediately exercising summar y

court-martial jurisdiction over the command to which the accused belongs or
pertains decides to forward the charges to superior authority, he will, befor e
so doing, either carefully investigate them himself or will cause an officer
other than the officer preferring the charges to investigate them carefully an d
to report to him, orally of otherwise, the result of such investigation . The of-
ficer investigating the charges will afford to the accused an opportunity t o
make any statement, offer any evidence, or present any matter in extenuatio n
that he may desire to have considered in connection with the accusation agains t
him. (See par . 225 (b), p. 112.) If the accused desires to submit nothing ,
the indorsement will so state . In his indorsement forwarding the charges to
superior authority, the commanding officer will include : (a) The name of th e
officer who investigated the charges ; (b) the opinion of both such officer an d
himself as to whether the several charges can be sustained ; (c) the substance
of such material statement, if any, as the accused may have voluntarily mad e
in connection with the case during the investigation thereof ; (d) a summar y
of the extenuating circumstances, if any, connected with the case ; (e) his
recommendation of action to be taken . "

It will therefore be seen that the regulations required the strictest scrutiny b y
a responsible officer before any accused can be put on trial by a court-martial .

In Senator Chamberlain's remarks occurs the following sentence : " The com-
manding office may, without any investigation of the circumstances, order a
man tried by court-martial ; in the French Army such cases are not sent to
trial until investigation can determine whether the man ought to be tried . "
How is it possible for such an assertion to be made in the face of the law an d
regulations represented in the quotation above from paragraph 76 of th e
manual? The safeguard contained in our manual of military justice stands o n
exactly the same footing with the safeguard contained in the modern method
of the State prosecutor and of the French system as cited by Senator Chamber -
lain .

But whatever may be the law and the regulations, doubtless it may be as-
serted that the regulation is not obeyed in spirit . This is, in fact, the precis e
assertion of Senator Chamberlain in a further paragraph of his remarks ; and
to that assertion I now come.

2 . EXCESSIVELY LARGE NUMBER OF TRIVIAL CHARGES.

It is asserted by Senator Chamberlain that commanding officers direct th e
filing of trivial charges in excessively large numbers . His precise language
is : " It is not surprising, under the circumstances, that there are too man y
trivial cases sent to trial by court-martial . "

Let us examine this assertion in the light of the facts of military justice
during the past year, as shown by the records .

The United States military forces raised up to November 11, 1918, num-
bered some 4,185,000 ; of these about 290,000 were already in service at the
opening of the war, of whom 127,000 were in the Regular Army . Thus over
90 per cent were new men, fresh from civilian life. It must be taken for cer-
tain that their unfamiliarity with 'military discipline and the novelty of its
rigid restraints would produce an unusual proportion of minor breaches of dis-
cipline. In other words, if commanding officers had been merely as strict an d
rigorous as with the Regular Army before the war in pursuing minor breaches
of discipline with court-martial charges, the ratio of trials would be at leas t
as great and presumably far greater than before the war and the accessio n
of the new army.

But the facts show, on the contrary, that commanding officers must hav e
been far less strict and rigorous than before .

Let us take first the serious charges brought before general courts-martial . -
The printed report of the judge advocate general for the fiscal year, 1918 ,
shows that the total number of general court-martial trials in the Regular
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Army of 127,000 in the year ending June, 1917, was 6,200, or about 1 for ever y
20 men ; while the total in the entire army for the year ending June, 1918 ,
was less than 12,000, or only 1 for every 200 men (the military forces on
May 31, numbering 2,415,000) ; and during the last six months of 1918 the
total was 7,624, or at the rate per annum of only 1 for every 275 men (the
military forces on Nov. 11, 1918, numbering 4.185,000) . As to special courts-
martial for the lesser offenses the number in the Regular Army for the yea r
ending June, 1917, was 2,970, or 1 for every 42 men, while for the year ending
June, 1918, it was 14,700, or only 1 for every 165 men . Moreover, as betwee n
the Regular Army and National Guard and the National Army or new drafte d
men, the number of general courts-martial for the year ending June, 1918 ,
was 10,363 for the former and only 1,660 for the latter, or 1 for every 107 men
in the Regular Army and National Guard (numbering on May 31, 1918, som e
1,112,000, and composed in part of seasoned men, but only 1 in every 800 me n
for the National Army (numbering on May 31, 1918, some 1,333,000, and com-
posed entirely of new drafted men) ; showing conclusively that commanding
officers were more lenient and liberal with the men fresh from civilian life .

Turning now to the " trivial offenses " referred to by Senator Chamberlain ,
they are covered by the summary courts-martial, representing the extremely
petty disciplinary penalties not requiring a review by the division commander .
The number of trials for the Regular Army, viz, 48,000 in 1917 (rising from a n
average of 38,000 for 10 years past, due to a proportionate increase in the siz e
of the Regular Army), rose in the year ending June, 1918, to only 212,000, or
slightly more than four times the number, although the entire military forces
in the year ending June, 1918, rose to 2,415,000, or nineteen times the former
size . In short, the petty disciplinary penalties dropped from a ratio of 1 t o
each 2.7 men to a ratio of 1 to each 11 .4 men, or a decrease for 1918 to less
than one-quarter of that of 1917.

There could be no more conclusive demonstration that commanding officers,
though faced with a situation full of inducement to rigor in enforcing dis-
cipline among raw and untrained men, did, in fact, use remarkable considera-
tion and self-restraint in not resorting to the instrumentalities of courts-
martial . The facts show therefore precisely the opposite of the condition as-
serted by Senator Chamberlain .

3 . SEVERITY AND VARIABILITY OF SENTENCES BY COURTS-MARTIAL.

The severity and variability of the sentences are two distinct features, and I
shall therefore take them up separately, and under each of the two heads I
shall further set forth the facts according to the respective offenses, becaus e
there can hardly be a common standard of either severity or variability for al l
offenses . In order to abridge my presentation I have taken the nine most com-
mon military offenses . In the tables of figures appended to this letter will be
found the detailed data, to which I shall refer in the text of my letter .

(1) Severity of sentences .—In considering the severity of sentences it is, of
course, necessary to examine separately the different offenses, since obviousl y
the appropriate punishment varies widely for offenses of different moral culpa-
bility and different danger to military discipline .

(a) Desertion.—No one can approach the subject of sentences for desertio n
in time of war without keeping in mind the solemn and terrible warnin g
recorded expressly for our benefit by Brig . Gen. Oakes, acting assistant provost
marshal general for Illinois, as set forth in his report printed in the Report o f
the Provost Marshal General for the Civil War (pt. 2, p. 29) . In impressiv e
language he lays the following injunction upon us :

" Incalculable evil has resulted from the clemency of the Government towar d
deserters . By a merciful severity at the commencement of the war the mis-
chief might have been nipped in the bud, and the crime of desertion could neve r
have reached the gigantic proportions which it attained before the close of th e
conflict . The people were then ardent and enthusiastic in their loyalty an d
would have cheerfully and cordially assented to any measures deemed necessar y
to the strength and integrity of the Army . They had heard of the ` rules and
articles of war,' and were fully prepared to see * * * that the deserter s
from the Army would be remorselessly arrested, tried by courts-martial, and, i f
guilty, be forthwith shot to death with musketry .

" This was unquestionably the almost universal attitude of the public min d
when hostilities began, and the just expectations of the people should not hav e
been disappointed. Arrest, trial, and execution should have been the short,
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sharp, and decisive fate of the first deserters . * * * The Government was
far behind the people in this matter, and so continued until long and certain
immunity had thrown such swarms of deserters and desperadoes into every
State that it was then too late to avert the calamity. * * * I state these
things so that if we have another war the Government may start right—pu t
deserters to death, enforce military law, strike hard blows at the outset, tone
'up the national mind at once to a realization that war is war, and be sure tha t
such a policy will be indorsed and sustained by the people .

" Them are other suggestions to be made in respect to deserters, but the on e
I have already advanced—the nonenforcement of the penalties provided by th e
military code for the crime of desertion, especially at the beginning—is, beyon d
all question, the grand fundamental cause of the unparalleled increase of tha t
crime and of the inability of district provost marshals, with their whole forc e
of special agents and detectives to rid the country of deserters . "
. This solemn warning was naturally in our minds at the opening of the present
war. But, in spite of its urgency, it was decided to exhibit our faith in th e
American people and to place our trust in that loyalty and devotion to duty
which we felt sure would characterize the vast majority of to-day's youn g
American manhood . We believed that the " short, sharp, and decisive fate of
the first deserters " should not be the extreme penalty as urged by Gen . Oakes .
And the view was generally accepted in the Army that terms of imprisonmen t
should be ordinarily deemed the adequate repressive measure for the few who
might need it . And it is a fact that of the 2,025 convictions covered by th e
figures shown in Table C there is not a single sentence of death for desertion .

It must, therefore, be kept in mind at the outset that the refusal to adop t
the policy of death sentences for desertion was in itself a repudiation of th e
policy of extreme severity, and that the practice of limiting desertion sentence s
to terms of imprisonment is in itself the adoption of a policy of leniency.
There may be a reproach for variability ; but reproach for severity must dea l
with the fact that the policy adopted disregarded the extreme penalty author-
ized by Congress .

Turning, then, to the recorded facts, we find (Table A) that the total numbe r
of convictions for desertions for the year October, 1917—September, 1918, wa s
2 .025 : that the average sentence was 7 .58 years ; that nearly 24 per cent of
these sentences were for less than 2 years ; that 64 per cent were for less tha n
10 years ; and that only 35 .90 per cent were for a greater period than 10 years .
The article of war reads : " Any person who deserts shall, if the offense b e
committed in time of war, suffer death, or such other punishment as the court -
martial may direct ." It would seem, therefore, that in point of severity th e
result of court-martial sentences for desertion can not be charged with errin g
on the side of severity .

You will notice that I do not here attempt to account for the justice of in-
dividual cases. Certain of the sentences for 25 years or even for lesser period s
are open to criticism as excessively severe under the circumstances of the in-
dividual case . But it must be kept in mind that these trials and sentence s
were found legally valid by the Judge Advocate General 's Office ; that the only
issue of doubt that could arise concerns the quantum of the sentence ; and that
the scrutiny of the clemency section in the Military Justice Division of th e
office may he relied upon to detect cases of excessive severity before any sub-
stantial portion of such a sentence has been served. Indeed. by the plan al-
ready this month sanctioned by yourself and announced to the public, there i s
now proceeding a general revision of sentences which will include in its scop e
the majority of all sentences, and not merely the excessively severe ones . But
the excessive severity of an individual sentence is not the question here ; tha t
question would call for the scrutiny of the particular case. The question here
is of general conditions . What the above figures show in respect to general
conditions, or the trend of conditions, is that the practice has been one o f
relatively moderate penalties instead of the severest one permissible unde r
the law .

(b) Absence waithovt leave (Table A . No . 2) .—Absence without leave is an
offense which represents, in many instances, cases of actual desertion ; but,
owing to the movements of the military unit and thus the difficulty of ob-
taining the necessary technical proof, the actual deserter is frequently con-
victed of no more than an absence without leave . It is, therefore, plain tha t
the offense of absence without leave may, upon its circumstances, merit a n
extremely severe penalty, equal to that of desertion . In time of war, thi s

132265—19—PT 7—26
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offense may lawfully be punished by any penalty short of death ; in time of
peace a presidential order limits the maximum penalty to six months' con-
finement.

For the year ending September, 1918, the total convictions for this offens e
numbered 3,362 ; the average sentence was 1 .59 years (or only three times the
small maximum allowed in peace times) ; 11 per cent of the offenses receive d
no penalty or" imprisonment ; 67 per cent received a sentence of less than 2
years imprisonment ; and only 22 per cent received a penalty of more than 2
years in prison . When it is remembered, as above pointed out, that this of-
fense is in many cases virtually the offense of an actual deserter, it will b e
seen that the number of the sentences over two years may not be dispropor-
tionate to the probable ratio -of cases individually calling for the higher pen-
alties . An average of 1 .58 years for this offense, committed in time of war ,
can not be deemed an exhibition of severity, where, in fact, the act of Con-
gress establishing the Articles Of War leaves the court-martial absolutely un-
trammeled (short of the death sentence) in the penalty to be fixed to this of-
fense.

(c) Sleeping on post (Table A, No. 3) .-The offense of sleeping on post is
punishable by death in time of war, and in time of peace " any punishment ex-
cept death that a court-martial may direct . " There were two sentences of death
imposed by courts-martial in France for sleeping on post in the zone of op-
erations and in the front-line trenches ; those two individual cases I have
already commented on in the first part of this letter . Of the whole 609 con-
victions, some 575 of the offenses took place in the United States, where i t
may be supposed that the highest penalty suitable for forces engaged with th e
enemy would hardly be applicable . And it is a fact that of the entire 57 5
there was only one sentence over 15 years, and only four sentences over 1 0
years . For 10 per cent of the sentences no imprisonment at all was prescribed ;
for 62 .40 per cent of the sentences, the period imposed was less than 2 years ;

- and all told, only 27 .42 per cent of the sentences were for more than 2 years .
Having in view the maximum provisions of the Articles of War, it seem s
plain that the treatment of this offense by courts-martial can scarcely be calle d
a harsh one .

(d) Assaulting a superior officer (Table A, No. 4) .-The offense of assaulting
an officer is punishable, under the Articles of War, by "Death or such othe r
punishment as the court-martial might direct" ; and this irrespective of a state
of war or of peace . The total convictions for this offense were only 31, giving
an average sentence of 4 .10 years ; nearly 50 per cent of them being for a
period of less than 2 years . Again, one may say that in the face of the capita l
punishment expressly authorized as a maximum by the Articles of War, courts -
martial have not followed a practice which may be characterized as harsh o r
severe.

(e) Assaulting a noncommissioned officer (Table A, No . 5) .-The offense of
assaulting a noncommissioned officer is liable to " any punishment that th e
court-martial may direct" ; and this irrespective of a state of peace or war .
The total number of such convictions was 132 ; the average sentence was 2 .36
years ; more than 6 per cent were punished without imprisonment, and mor e
than 57 per cent were punished by imprisonment of less than 2 years . There
are half a dozen sentences for upwards of 10 years ; the justification for these
must rest upon their individual circumstances . But the average sentence of
2 .36 years, compared with the maximum allowable under the Articles of War ,
can not be admitted to exhibit a general disposition to severity, but quite th e
contrary .

(f) Disobeying a noncommissioned officer (Table A, No. 6) .-The disobedi-
ence of the lawful order of a noncommissioned officer by the Articles of Wa r
placed under the same penalty as the assaulting of a noncommissioned officer ;
that is, the court-martial has complete discretion in choosing the penalties,
except that of death. The total number of convictions was 411, and the aver -
age sentence was 3 .04 years ; 8.27 per cent of sentences gave no period of im-
prisonment ; 50 per cent gave a period of less than 2 years .

In itself, this average sentence, comparing it with the maximum allowed b y
the Articles of War, can not be referred to as a severe one. It is notable, how -
ever, that this offense of disobeying a noncommissioned officer, received a highe r
average of sentence, viz . 3.04 years, than the apparently more heinous one of as-
saulting a noncommisioned officer, viz, 2 .36 years. It may be admitted that some
explanation remains to be sought for this apparently anomalous result, but it can



ESTABLISHMENT OF MILITARY JUSTICE .

	

1107

be pointed out here that the disobedience of a noncommissioned officer is often
of a deliberate character making the offense a highly serious one, whereas th e
offense of assaulting an officer is often the result merely of a quick temper with-
out any deliberate intention of resistance to authority, and that it thus deserves
considerate attention by the tribunal .

(g) Mutiny (Table A, No. 7) .-There were 51 convictions for mutiny ; the
average sentence was 7.93 years ; 27 per cent fell between 2 and 3 years; and 43
per cent fell between 10 to 15 years ; the other sentences scattering ove r
the various percentages. The Articles of War provide that a person guilty of
mutiny " shall suffer death or such other punishment as the court-martial may
direct," irrespective of a state of peace or war . When committed in its most
significant form, it is, of course, the most heinous offense of a soldier . But i t
may also be committed under much less culpable circumstances. In short, it gives
an opportunity for the widest range of discretion in the imposition of sentences .
This inherent quality is reflected in the wide range of sentences actually im-
posed. In view of the fact that, in any army numbering more than 3,000,00 0
men at the time covered by these records, there were only 51 offenses in th e
nature of mutiny or related thereto, out of a total number of offenses o f
12,472, it is plain that the number of such convictions is extremely small ; and
it must be inferred that the commanding officers were not seeking relentlessl y
for offenses that could be characterized as mutiny, and that the offenses actu-
ally characterized as such were offenses which well deserved the name . From
June, 1917, to June, 1918, when the Regular Army and National Guard togethe r
consisted of less than 300,000 men, the total number of convictions for mutin y
was 43 ; and yet with an army of ten times the size, the number of conviction s
for mutiny increased only one-fifth. It seems obvious that the practice of courts-
martial during the year of the war could hardly justify a reproach of severit y
for the offense of 'mutiny .

(h) Disobeying standing orders (Table A, No . 8) .-This offense is punishabl e
under the Articles of War by such sentence of imprisonment as the court-martia l
may direct . The total number of convictions for this offense was 208 ; the aver -
age sentence is 1 .96 years ; for 12 per cent of the sentences no period of confine-
ment was imposed ; for 60.58 per cent a confinement of less than 2 years was
imposed ; 10 .58 per cent of sentences were between 5 and 10 years ; the rest seat-
tering in other periods . In view of the maximum limit permitted to the discre-
tion of the court under the Articles of War, and in view of the variety of circum-
stances affecting the nature of this offense, it can not be said that the tendenc y
of the courts has been to severity.

(i) Disobeying an officer (Table A, No. 9) .-The offense of disobeying a
superior officer is punishable, under the Articles of War, by " death or suc h
other punishment as the court-martial may direct" ; It is covered by the same
article of war that deals with assault on a superior officer, but obviously i t
should usually rank as an offense of lower grade . The total number of con-
victions for this offense was 785 ; the average sentence was for 4.34 years ; 6
per cent of sentences were punished by imprisonment ; 43.69 were punished by
confinement of less than 2 years ; and a trifle over 50 per cent were punished
by some period greater than 2 years, there being 1 death sentence and 18 sen-
tences for 25 years or more. It will he noticed that the average sentence fo r
this offense was almost identical with the average sentence for the offense (No .
4 above) of assaulting a superior officer, and that in both cases a little less tha n
50 per cent of sentences were for periods of confinement less than 2 years. But
these two offenses were treated differently with respect to the sentences for
higher periods ; the bulk of the long-termed sentences for assaulting an office r
lying between 5 and 10 years, while for the offense of disobeying an officer, the y
were spread out over the periods between 3 years and 25 years or more . Com-
paring the absolutely unlimited nature of the punishment permitted by the
Articles of War to be imposed by the court-martial, and observing that 50 per
cent of these sentences were for periods of under 2 years, it can not be that the
tribunals appear to he seeking to, exercise the maximum of severity allowable ,
but rather the contrary .

This completes my survey of the sentences for the nine principal militar y
offenses .

In the foregoing comments it will be noticed that, since a charge of excessive
severity implies the habitual resort to a maximum standard ellouu'able under the
law, the standard here to be taken must of necessity be the standard set by the
Articles of War as adopted by the act of Congress. Judging by this standard,
the practices of the court-martial, to any candid observer, must be vindicated
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from the charge of the habitual employment of severity ; rather have they pro-
ceeded in a direction of a lenient use of their discretion .

But the mind naturally seeks to test this issue of severity by any othe r
accepted standard that may be available, apart from the intangible standard s
of individual notions: There appear to be two and only two such other stand-
ards available. One is the standard to be gathered from former practice in th e
Army ; the other is the standard to be gathered from civil courts . Neither of
these is entirely appropriate ; but it is my duty to see what light can be throw n
by them upon the present subject .

(a) Former practices of courts-martiai:—Unfortunately the records availabl e
in the printed reports of former years are but scanty in their application to th e
present purpose . No data as to the length of sentences have been published i n
the former reports of my office, except in the report for the fiscal year 1917-18 ,
and then only for the offense of desertion . Taking these data for such light as
they may give us (Table XIV, page 31, Report of the Judge Advocate General,
1918), we find that the length of sentence did increase gradually during tha t
year. The figures are as follows,;

DESERTION.

Average
month's

Total

	

confine-
months'

	

ment
confine-

	

(total
ment given months'
as p e rt of

	

confine-
the

	

ments
sentence, divided b y

sentences
imposed) .

1917 .
May	 --	 :	 3

	

48

	

1 5
June	 276

	

34. 5
July	 17

	

560

	

52.94
August	 27

	

450

	

22. 5
September	 44

	

1,604.75

	

38 .21
October	 541

	

2,521 .75

	

45.85
November	 52

	

1,863

	

36 .53
De,enber	 93

	

5,153

	

57 .26
1918.

January	 20.3

	

9,057

	

48 43
February	 202

	

8,925

	

50 .1 4
March •	 202

	

13,088 .75

	

69 .25
April	 228

	

16,906

	

79 .75
May	 194

	

19,109

	

99 .53
June	 224

	

24,399

	

112 96

Total	 1,553

	

104,0.51 .25

	

71 .02

It will thus be seen that the average sentence for the year ending June, 1918 ,
was almost exactly six years, as compared 'with an average of 7 .58 years for the
period October 1, 1917, to September 31, 1918. and that the average of si x
years for the period May, 1917-June, 1918, started at between two and thre e
years for the first seven months of the war, and then rose steadily until it wa s
reaching nine years in the fifteenth month of the war .

I do not pretend to be able to interpret the significance of this gradual ris e
in the average length of sentence for the offense of desertion . So many condi-
tions are involved that any one of several hypotheses may account for the cir-
cumstance. I content myself with pointing out, as a possible explanation, th e
principles already quoted from Brig. Gen . Oakes in his report on desertion i n
the Civil War, viz, it is quite possible that the military tribunals began with
an extremely low penalty, but that as the training of the new forces proceede d
in camps a general impression obtained that the protection of the army agains t
the spread of desertion required a somewhat more stringent penalty .

As to any other offenses than desertion, and as to any periods prior to June ,
1917, it is not now feasible to ascertain what were the standards of courts -
martial sentences in peace-time practices. But inasmuch as a condition of war
transforms the whole situation for military discipline and puts into effect th e
strictest standards of military behavior, it is not possible to presume that th e

Month . Convic-
tions .
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sentence length imposed in former peace-time practice would afford a suitabl e
standard for comparison with war-time practice .

(b) Standard gathered from civil courts : Here it will be necessary to depart
from the list of principal military offenses, which have no counterpart in the
civil courts, and to resort to the principal civil offenses represented in the mili-
tary records . The criminal statistics of the United States are but imperfectl y
organized for study, and the only available record for the present purpose tha t
could be found, after extensive search, is in the report of the Director of th e
Census for 1910, entitled " Prisoners and juvenile delinquents in the Unite d
States . " Table 42, at page 64, sets forth the variance in periods of sentence s
imposed for the various civil offenses . Setting these side by side with the sen-
tences imposed for the corresponding offenses by military courts (luring the
year ending September, 1918, the result is shown in the following Table I .

TABLE I.—Sentences for civil offenses in military and civil courts compared.

Offense and court .
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109

	

3

	

7
0

4 . . . .___ ._ _

	

per cent . .

	

100

	

86.9

	

11 .7

	

0.3

	

0 .7

	

. 4	
Manslaughter :

military	 (nuber . .

	

33

	

67

	

5

	

69

	

6

	

(i

	

per cent_ .

	

10.1

	

21 .2

	

15 .2

	

27 .2

	

18 .2

	

18 . 2
civil	 Jnumber- .

	

1,437

	

7 24

	

520

	

419

	

341

	

97

	

3 6

	

per cent . .

	

101

	

1. 6

	

36.2

	

29 .2

	

23 . 7

	

6. 8

	

2 . 5

1 Hanged .

	

3 2 hanged 2 commuted. 6 3 mitigated .

	

7 5, death .
2 3, death .

	

c 118, death .

	

6 1 mitigated .

In the above table the percentages are the significant items. On the whole,
it appears that the percentage of long .sentences is greater in the military
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courts than in the _civil' courts, For- example,in the offense of forgery thesentences of 10 years and over . were '15 .7 per cent of all sentences, while i nthe civil courts they were only 3 .3 per cent ; the sentences for 5 to 9 years were28 .3 per cent, while in the civil courts they were only 11 .3 per cent .
But this general trend is marked by so many exceptions - that it is hardl y

open to any general conclusions. For example, in perjury the military cour tgave a sentence of under one year for 64.3 per cent of the cases, while th ecivil court gave its lowest sentence in only 28 .9 per cent of the eases . Simi-
larly for burglary the nilitary court gave its lowest sentence in a larger per-
centage of cases than (lid the civil court . So. too, turning to the highest
sentence it appears that murder and manslaughter received less severity o fsentence in the . military courts than in the civil courts ; for murder only 41 .7
per cent were sentenced in military courts to the death penalty or life im-
prisonment, while in the civil courts 86 .9 per cent received such penalty ; and
similarly for manslaughter the percentages of sentence of life imprisonment o r
imprisonment of 10 years or over or intprisonment from 5 to 9 years were onl y
about half as large as the percentages of the same sentences in the civi l
courts.

	

-
Moreover, it must also be remembered that the moral heinousness and dange r

of even these civil offenses, common to both codes, varies more or less in mill=
tary life and civil life . Larceny, for example, which to the civilian mind
never receives the deepest measure of reprobation anfong property offenses, ha s
long been deemed throughout the rank and file of the Army as an intolerabl e
offense, for the safety and mutual confidence of military intimacy as fellow
soldiers, becomes impossible unless every soldier can be assured that his few
and precious belongings can be safely left unguarded in his restricted quarters .
In those sections of our country where the horse has always been indispensabl e
to every man's daily occupation, the offense of horse stealing is visited wit h
penalties which seem grossly severe to the residents of other communities ;
indeed, so far has this principle been carried that in one Southwestern Stat e
noted for its splendid horses the law (unless it has been recently changed )
permits the owner of a horse to shoot the horse thief while in the act of runnin g
away with the property, a privilege not accorded by the law of any other
;State. It is undoubtedly due to this sentiment that in the table above th e
offense of larceny is found to be visited with sentences of more than two
years in percentages considerably in excess of the percentages found in th e
sentences of civil courts.

I mention the foregoing instances only as a preface to the general suggestio n
that the use of longer terms of sentences in military courts than in civil court s
for some of the above civil offenses may well be explained by the exigencies of
internal military life and by the habitual standards of military conduct know n
to all soldiers, rather than by any disposition on the part of military tribunal s
to impose heavier sentences for offenses of an identical nature .

I close this part of my letter . therefore, by noting that the general practices
of courts-martial, judged by the maximunf sentences allowable by the military
code, must be deemed not to merit the charge of excessive severity and that, i n
my opinion, they rather merit the opposite characterization .

This general condition of things, however, I repeat, must of course be sharply
discriminated from the question of the excessive severity of a particula r
sentence measured in the light of the circumstances of the individual case .
That is a question totally irrelevant to the judgment to be passed upon th e
propriety of the practices of courts-martial in general, as judged by thei r
average treatment of the offenses coming before them .

(2) Variability of sentence .—When we come to the question of variability
of sentences we reach a subject which has been the fertile field for complain t
and criticism in civil courts for a century past. It is notorious that the inde-
pendent judgment of different courts and of different juries seems to b e
characterized by the most erratic and whimsical variety . Such has been the
constant burden of complaint in civil justice, and it can hardly be hoped tha t
military justice could escape a similar complaint in some degree . On the
other hand, it must always be remembered that here the individual circum -
stances vary so widely that a variation of sentences is perfectly natural, an d
that the mere variation of figures in itself signifies very little, where the indi-
vidual circumstances remain totally unknown to the critic . Nevertheless, a
variability of sentences for the same offense is something which naturall y
excites attention and caution, and it should be the object of appellate authori -
ties to equalize the penalties for the same offense where no obvious reason for
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substantial difference is found . How far the revisory authority of the Judg e
Advocate General and the clemency powers of the Secretary of War have bee n
effectual to secure such equalization will be noted later in this letter . At the
present the inquiry of fact is whether there has been such variability and at
what points it has taken place.

Table A, above referred to and annexed to this letter, summarizes for th e
nine principal military offenses the variance of the sentences : First, by months
of the year covered ; and, secondly, by jurisdiction areas from which th e
court-martial records come up for revision . In summary of these variances, it
is here to be noted that such variances obviously exist : that these variances
are not in themselves any more striking than those that are found in th e
sentences of civil courts, as already shown in table B ; and that in seeking th e
possible source of these variances it appears very strikingly that there ha s
been a slight but appreciable increase in the number of higher-period sentence s
as we come down to the later months of the war ; and that, so far as juris-
dictional areas are concerned, there have been notable variances which seem ,
in some cases, to localize the higher-period sentences, for certain offenses, in
certain specific areas.

As illustrating the foregoing inferences, it will be sufficient here to take the
single offense of desertion . Examining it by months, it will be noticed tha t
the long-term sentences of 10 to 15 years and of 15 to 25 years and over 2 5
years increase slightly in their ratio to the whole of the sentences for the
month as we approach the later months of the year under examination. For
example, for the months of October, 1917, to February, 1918, there were n o
sentences over 25 years, although the number of convictions increased from 55
to 196 (the increase, of course, being due to the much greater ratio in th e
increase of armed forces) . But during the months of April to July, wit h
approximately the same number of convictions, averaging 225, the number o f
sentences for over 25 years increased from 4 to 9, to 15, and finally to 33 .
Apparently, therefore, some conditions in the Army changed as the month s
advanced so as to induce this variance in the direction of higher-perio d
sentences . Just what those conditions were are not even the subject of specu-
lation without a very careful inquiry ; merely the fact is here pointed out .

Again, turning to the jurisdictional areas, we find that the Central Depart-
ment shows about 9 per cent of sentences for over 10 years, while the Easter n
Department shows only 3 per cent ; that the Twenty-eighth Division, having
21 convictions, imposed no sentences in excess of 10 years, while the Eightiet h
Division, with exactly the same number of convictions, imposed 14 sentence s
greater than 10 years.

As further indicating this variance by jurisdiction areas, a glance at th e
same Table A, under the offense of " absence without leave," shows that i n
the Twenty-eighth Division, which exhibited the above leniency for desertion ,
so the offense of absence without leave was given a sentence of under 2 years
for 127 out of 140 convictions, while the Eightieth Division, which had shown
a large majority of long-term sentences for desertion, was on the other hand ,
lenient for the offense of absence without leave, imposing 16 sentences of under '
2 years out of 20 convictions. Comparing again the Thirty-sixth and Thirty-
ninth Divisions, with substantially the same number of convictions, viz, abou t
175, one finds that the former imposed about 20 sentences of above 10 years ,
while the other imposed 101 sentences above 10 years . This same Thirty-ninth
Division had also used a majority of higher-period sentences for desertion ,
whereas the Thirty-sixth Division showed for desertion a record that average d
with the other divisions .

It will be seen, therefore, that in many, if not in most cases the extrem e
variance may be traced to difference of practice in the different jurisdictiona l
areas . Just what conditions existed which would justify in the individua l
cases, or in the general trend of cases, this variance between divisions ca n
hardly be the subject even of hypothesis. But it must be obvious to any
candid observer that there do exist wide differences of conditions, not only i n
the racial and educational makeup of the different camps, but also in th e
morale and necessities of discipline prevailing in different camps . It is well
known that the sentences of civil courts for civil offenses vary widely in th e
different States . For example, in 1910 (census report above cited, p . 50), the
percentage of sentences of 10 years or over was 9 .7 in the East South Central
States, but was only 0 .1 in the New England States : in Mississippi it wa s
22 .51, but in California it was only 2 .3 . This illustration is mentioned merely
to suggest that whenever one discovers that variances in sentences have a cer-
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tain relation to variances in camps or divisions, the subject becomes at once
too complex for hasty judgment.

Whatever may have been done or may now be contemplated as to the equali-
zation of sentences by commutation in the way of clemency, I am only con-
cerned here to point out the facts as they are found in the records relative t o
the action of the courts-martial themselves, as are revealed in any noticeable
amount, seem to be due most largely to differences of conditions in th e
different camps, divisions, and other jurisdictional areas, and the greatest
caution must be exercised before passing judgment upon such variances and
inequalities, without being fully familiar with the conditions operating i n
those places.

I can not leave this subject without inviting attention to the enlightene d
tenor of the principles inculcated thoroughly upon the members of courts -
martial by the manual which serves as their guide. This manual is required
to be studied by all candidates for appointment as officers in the training camp ,
and a familiarity with its contents is required . Paragraph 342, on the adapta-
tion of punishments, reads as follows :

" In cases where the punishment is discretionary, the best interests of the
service and of society demand thoughtful application of the following prin-
ciples : That because of the effect of confinement upon the soldier's self-respect ,
confinement is not to be ordered when the interests of the service permit it t o
be avoided ; that a man against whom there is no evidence of previous con-
victions for the same or similar offenses should be punished less severel y
than one who has offended repeatedly ; that the presence or absence of ex-
tenuating or aggravating circumstances should be taken into consideration i n
determining the measure of punishment in any case ; that the maximum limits
of punishment authorized are to be applied only in cases in which, from th e
nature and circumstances of the offense and the general conduct of the offender ,
severe punishment appears to be necessary to meet the ends of discipline ; and
that in adjudging punishment the court should take into consideration th e
individual characteristics of the accused, with a view to determining the
nature of the punishment best suited to produce the desired results in the cas e
in question, as the individual factor in one case may be such that punishment
of one kind would serve the ends of discipline, while in another case punish-
ment of a different kind would be required. "

It is confidently believed that the principles thus inculcated upon member s
of the courts-martial will be found not to have been substantially departed fro m
when tested by the results shown in the above figures for 1917-18 . .

4 . ATTITUDE OF THE JUDGE ADVOCATE GENERAL ' S OFFICE AS TO SEVERE OR VARIABLE
SENTENCES.

The distinct implication running throughout the remarks of Senator Chamber-
lain is that there is no central authority which can check, equalize, and correc t
such severity or variability as may be found to be excessive ; in other words,
that the Judge Advocate General's Office, charged with the duty of revisin g
these court-martial records either acquiesces in the results of the court-martia l
sentences as approved by the reviewing authority of the division or departmen t
or makes no attempt to check any excesses by revisory action .

It is necessary therefore to emphasize what has been already pointed ou t
above, that the Judge Advocate General's Office scrutinizes the court-martia l
records for the very purpose of discovering not only errors of law or procedure ,
but also excesses of sentence . The law section of the military justice divisio n
besides scrutinizing the records for errors of law or procedure has from tim e
to time made recommendations, when sending back the record to the reviewin g
authority, that the sentence be revised . But, furthermore, the clemency section
of the military justice division occupies itself exclusively with the scrutiny o f
records after the man's confinement has begun and an application for clemenc y
has been filed .

But it is not enough to point out the existence of these powers and practice s
of the Judge Advocate General's Office . Inquiring into the results to see wha t
the facts show I ask : To what extent has the Judge Advocate General's Office
called for a reduction of sentence by recommendation of clemency to the Secre-
tary of War?

(1) The extent of such rcommendations as to number of sentences will b e
found by taking the total number of sentences . for all offenses classified b y
length of term, noting the number of these sentences recommended for reduc-
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tion by clemency by the Judge Advocate General's Office, and then reckonin g
the percentage of offenses of each length thus reduced . This gives the follow-
ing results :

TABLE B.--Distribution of sentence reductions by Judge Advocate General' s
Office according to length of original sentence.

Total sen-
tences, by
length of

terms, for 9
principal
military
offenses,

Oct. 1, 1917 ,
to Sept . 30 ,

1918.

Sentences recom-
mended by Judge
Advocate Gen-
eral's Office for
reduction, 9 prin-
cipal military of-
fenses, Jan . 1 to
Dec. 31, 1911' .

Number. Per cent.

Total	 7,624

	

947

	

12.42
Below 2 years	 3,886

	

330

	

8.49
2 to 3 years	 483

	

174

	

36 .02
3 to 5 years	 482

	

135

	

28.00
5 to 10 years	 1,064

	

197

	

18.51
10 to 15 years	 626

	

68

	

10.86
15 to 25 years 	 373

	

33

	

8 .84
25 years or more	 I

	

159

	

10

	

6 .28

The important thing to notice about the table is that it shows 12 per cent o f
the total sentences to have been reduced by clemency exercised on recommenda-
tion of the Judge Advocate General . I see no reason to doubt that this 12 per
cent is ample enough to cover all the individual cases in which an excessive
severity would have been apparent on the face of the record .

The above table shows the reduction in its relation to the sentences of differ-
ent lengths. The table shows that the largest percentage of reduction occurre d
in the sentences of medium length, and that the smallest percentages of reduc-
tion occurred in the sentences of shortest and of longest periods.

This result is perfectly natural and appropriate. The shortest sentences are
those in which there would be the least call for reduction by clemency on the
ground of excessive severity. The longest sentences are those in which the
reduction on the ground of excessive severity would presumably not bring them
to an extremely low period- and therefore in which the time for recommendin g
such reduction had presumably not arrived.

(2) How much total reduction did this action effect in the total length of al l
the sentences acted upon? This will afford some gauge of the thoroughness of
the action in the nature of clemency . Table C below shows the number of
sentences recommended for reduction, the total years of the original sentences ,
the total years reduced on recommendation of the Judge Advocate General's
Office, and the net years of sentence as actually served . The figures are given
for the nine principal military sentences, as well as for the total thereof .

Referring to the table for details as to the specific offenses, I will point ou t
here merely that the total reduction effected was a reduction of 3,876 years out
of an original period of 4,331 years, or a reduction of 891 per cent. In othe r
words, action of this office, in effecting reductions in the 1,147 sentences selecte d
on their merits for reduction, cut them down to 10.50 per cent of their original
amount. Presenting the same result in another form, the same table shows that
the average original sentence of these 1 .147 sentences was for a period of 3 .7 8
years (or nearly four years), and that the average sentence as reduced wa s
only 0.40 of one year, or less than five months .

These figures as to reduction effected in the length of the sentences, demon-
strate that the action of this office was a radical one, and must have serve d
to eliminate the excessive severity in those sentences . That the sentences
selected for such recommendations of clemency included all of the sentence s
meriting the term " severe " neither I nor anyone else would-be in a position
either to affirm or deny without a consultation of every record . But I think
that it is fair to assume that the scrutiny of the officers of the Judge Advocat e
General's staff presumably included all of those cases in which an excessiv e
severity was obvious on the face. of the record .
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TABLE C .Reductions of sentences recommended by Clemency Division, J . A .
G . O ., according to amount of reduction . Jan. 1, 1918, to Dec. 31, 1918.

Per
cent

	

Aver -
Num- Per Num- Aver- Num- on Total age
ber . cent .

	

ber .

	

age.

	

ber.

	

third years .

	

in
col-

	

years.
umn.

Total offenses-	 12,472 1,147

	

9.20 4,331 .28 3 .78 3,876.69 89.50 454.59 0.40

	

10.50

Desertion	 2,025

	

577 23.49 2,193 .49 3 .80 2,056.56 93.76 136 .93

	

.24

	

6.24
Absence without leave	 I . 3,362

	

112 3.33

	

361 .67

	

3 .23

	

313.72 86 .74 47 .95

	

.43

	

13.26
Sleeping on ost	 609

	

63 10.34

	

187 .08

	

2 .97

	

150.14 80.25

	

36 .94

	

.59

	

19.75
Assault and attempt t o

assault	 :

	

173

	

34 19.65

	

135 .00 . 3 .97

	

198.09 . 80 .07

	

26 .91

	

.79

	

19.93
Mutiny	 51

	

10 19.61

	

49 .00 4 .90

	

46.81 95.53'

	

2.19

	

.22

	

4.47
Disobedience, disrespect,

disloyalty	 1,404

	

151 10.75

	

567 .17

	

3 .75

	

454.57 80 .15 112.60

	

.75

	

19 .85
Disobedience of regula-

tions	 208

	

46 22.16

	

192 .75

	

4.19

	

116.07 60 .22

	

76 .68

	

1 .67

	

39 .78
Disobedience of orders	 - . 1,196

	

105

	

8.78 374 .42 3 .57 338.50 90 .41

	

35.92

	

.34

	

9.50
Miscellaneous, for g e r y ,

larceny, etc	 4,848 200 4.13

	

837 .87 4.19

	

746.80 89 .13

	

91 .07

	

.46

	

10 .87

5 . EFFECTIVENESS OF RECOMMENDATIONS OF THE JUDGE ADVOCATE GENERAL ' S OFFICE.

But the foregoing demonstration of the extent of mitigation of severity ef-
fected by the Judge Advocate General's Office, through its recommendations, i s
vain and meaningless, according to Senator Chamberlain . In his remarks I
find it repeatedly asserted and implied that the commanding officer of the di-
vision or department—in technical expression, the reviewing authority—is no t
obliged to follow and does not follow these recommendations . " Court-martia l
sentences found by the reviewing authorities to be null and void for want o f
jurisdiction," he states, " have been allowed to stand." " The military com-
mander is not obliged either to ask for legal advice or to follow it when h e
has asked for it and it has been given to him by responsible law officers of
the Army." "Courts-martial should be required to accept the interpretatio n
of the law by a responsible law officer."

Here again we have arrived at a simple question of fact. There is, to b e
sure, a question of legal theory involved . The records of courts-martial com e
to the Judge Advocate General to " revise " ; and what legal effect this " revi-
sion ought to have in theory is a mooted question of law and policy on whic h
it is needless to enter here. Suffice it to say that a difference of view exists
and that the judgment expressed by the Judge Advocate General in his appellat e
capacity is customarily phrased in terms of a recommendation to the com-
mander in the field . But this question, after all, like many questions of funda-
mental principle, may become practically irrelevant in the light of the facts .
The assertion made in Senator Chamberlain's remarks is an assertion of fact ,
viz, that the commanding officer does not follow the legal advice which is given
him and does not accept the rulings of the responsible law officer .

On the question of fact, let the facts themselves answer :
The cases fall necessarily into two groups . One class of cases coming to

the Judge Advocate ' General for revision under United States Revised Statutes ,
section 1199, the thirty-eighth article of war, and General Order No . 7, January ,
1918, require and receive no other revision or approval than that given by th e
Judge Advocate General . The other class of cases includes all sentences of deat h
and of dismissal of officers, which, under the forty-eighth article of war, requir e
confirmation by the President as well as certain other cases in which error of
law has been found, but the execution of the sentence has not been suspended

Offenses .

Num-
ber o f
court-
martia

sen-
tences.
Oct. 1 ,
1917,
to

Sept.
30 ,

1918.

Number of
sentence s

recom-
mende d

by Judge
Advocat e
General' s
Office for

reduction .

Years of orig-

	

Total years
final sentence

	

reduced on
in cases

	

recommends-
selected for

	

tion of Judge
recommen- Advocate Gen-

dation .

	

eral's Office.

Net years of
sentence as

served .
Per
cent

of
aver -
ages .
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by the reviewing authority . The former class of records go directly back
from the Julge Advocate General to the reviewing authority in the field ; the
latter class of cases go from the Judge Advocate General through The Adju-
tant General and the Chief of Staff to the Secretary of War, and sometime s
to the President . The question of fact is, therefore, in what proportion o f
cases does purely military authority fail to give effect to these revisory ruling s
of the Judge Advocate General ?

The results in both classes of eases are shown in the following Table D :

TABLE D.—Effect of action of Judge Advocate General's Office October, 1917, t o
September, 1918.

Cases recommended for modification or disapproval Number
on legal grounds .'

	

of cases .

Recommendations Recommendation
given effect.

	

not given effect .

Number. Per cent. Number . Per cent.

To reviewing authority	 125

	

121

	

96.8

	

4

	

3 . 2
To War Department	 141

	

135

	

95.7

	

6

	

3 . 8
Total	 263

	

256

	

96 .2

	

10

	

3. 8

'Does not include a few cases in which the recommendation referred only to the plac e
of confinement.

It thus appears that out of a total for the period covered of 266 cases recom-
mended by the Judge Advocate General for disapproval on legal grounds, ther e
were only 10 cases in which the Judge Advocate General's ruling was not fol-
lowed ; of these cases, 4 were not followed by the reviewing authority in th e
field, and 6 were not followed in the Secretary of War ' s Office .

In the light of these facts, I think I am justified in asserting that the record s
disclose no foundation for the assertion which Senator Chamberlain has bee n
led to make . It is not a fact that the military commander or that any militar y
authority proceeds to follow out the dictates of his own discretion regardles s
" of the interpretation of the law by a responsible law officer," nor that h e
fails to follow the legal advice " when he, has asked for it and it has bee n
given to him by the responsible law officers of the Army ." Whatever may b e
the legal theory of the function now placed by statute in the Judge Advocat e
General as the law officer or appellate tribunal for military justice in th e
Army, that theory becomes virtually immaterial in the light of the facts dur-
ing the period of the war . The state of things supposed by the Senator t o
exist, simply does not exist. Virtually the recommendations of the Judge
Advocate General are given practical effect in the same manner as the trial
courts in civil justice give effect to the mandate of the supreme court of th e
State.

6. MILITARY LAW AS DEPENDENT ON THE MILITARY COMMANDER ' S DISCRETION .

But this brings me naturally to the last and most general assertion containe d
in the Senator's remarks, viz, that the general treatment of accused soldiers
is not according to the strict limitations of law as embodied in the militar y
penal code, but is made to depend upon the arbitrary discretion of the com-
manding officer in each case ; or, to use the Senator 's own language, the
records of the courts-martial in this war show that we have no military la w
or system of administering military justice which is worthy of the name o f
law or justice ; we have simply a method of giving effect to the more or les s
arbitrary discretion of the commanding officer . "

As a concrete demonstration of the incorrectness of this assertion, the fore-
going facts, taken directly from the records of the courts-martial, appealed to b y
the Senator, must suffice as a principal refutation . And yet the Senator's re-
marks call for more. than the citation of concrete facts to the contrary. I
will, therefore, take the opportunity to point out briefly what general differ-
ence does exist between military justice and civil justice .

The substance of my counter assertion is that although the theory of military
justice does differ slightly from the theory of civil justice, yet in substanc e
and in practice both of them, in our inherited Anglo-American system, are
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fundamentally identical, in that justice is founded upon and strictly limite d
by the requirements and safeguards of strict rules of law.

The only kernel of correctness in the abstract statement of Senator Cham-
berlain is that the theory of military justice is in its general purpose somewha t
different from the theory of civilian criminal justice . The contrast of theory
between the two is well set forth in a statement of Gen. William T. Sherman ,
made 30 years ago, in discussing our Articles of War :

" The object of the civil law," he says, " is to secure to every human being
in a community the maximum of liberty, security, and happiness consisten t
with the safety of all. The object of military law is to govern armies com-
posed of strong men, so as to be capable of exercising the largest measure of
force at the will of the Nation . "

This definition of Gen . Sherman shows that the objects to -be attained are
different, in that military justice aims to make the man a better soldier o r
to eliminate him from the military organization if he can not be improved ,
while civilian justice looks to the ultimate protection of the community a t
large.

But, once this difference of theory and purpose is conceded, the two system s
proceed in identical method, viz, by the application of strict rules and regu -
lations so drawn as to give equal and fair treatment to all men, and to protec t
them against mere arbitrary discretion on the one hand and the inflexible
rigor of automatic penalties on the other hand .

The former end is attained by a system of courts, procedure, and definition s
of offenses, which contains the counterpart of civilian justice in virtuall y
every respect ; and which, as already noted, is superior to the civilian syste m
in its ample provision for automatic appellate review in every ease These
rules and regulations are fully set forth in the Manual for Courts-Martial ;
every officer is required to be familiar with this ; and a new edition of 50,000
copies, revised to date, was just printed in October.

The other aim, to protect the offender from the harsh consequences of a rigi d
system of penalties, is secured by the method of indeterminate sentences, i . e . ,
virtually a probationary sentence for every man whose offense is not so heinou s
as to rquire immediate separation from the Army . For seven years past, mili-
tary justice has possessed an indeterminate sentence and probation syste m
which is in advance of that of any State of the Union ; for it possesses virtually
no minimum limit . How effective it is in mitigating and commuting the sen-
tences originally imposed has been seen in the figures already set forth .

The system of military justice thus established is one of law and orderl y
procedure, not one of arbitrary discretion of the commanding officer. The pro-
ceedings are so conducted as to preserve for scrutiny of the superior authority
every point of law which can possibly be raised for the protection of th e
accused. The accused is furnished a copy of the proceedings on request. This
record goes up to the reviewing authority, and then to the Judge Advocat e
General. The Judge Advocate General's rulings on revision represent th e
application of all those legal principles which are required by law and regula-
tions to be observed—definition of offenses, organization of the court, aae pro-
cedure, sufficiency of proof, limitations of penalty, and so on . And the judg-
ment of the Judge Advocate General, embodying those principles, is practicall y
enforced and put into effect by the commanding officers with virtually the
same effect as the decision of an appellate civilian court . The picture drawn
of an arbitrary commanding officer contemptuously ignoring the limitation s
of law as embodied in the opinion of the Judge Advocate General is incorrect .
In justice to officers of the Army who have in the stress of war acted as con-
vening authorities it should be dismissed from the minds of the America n
people .

The foregoing figures and facts amply show this . But another and convinc-
ing way to understand it would be to read a few records from the Judge Advo-
cate General's Office. They bear all the familiar marks of a record in any
civilian court of criminal appeal . Except for the subject being a military offense,
the spirit permeating them is essentially not different from that of the records
of a civilian court—the same raising of legal questions as to the allegations o f
the offense, the jurisdiction, the procedure, the evidence, and the judgment . The
whole record is redolent of legalism . No one can read these records and no t
admit that the system of military justice is as full of legal limitations as an y
civilian system. Some might even infer that the technicalities of civilian
criminal law are too prominent. But none could assert the contrary .
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That military justice can not be improved in many details could certainly not
be maintained . Much might be said on this subject . But neither does any one
maintain that civilian justice is perfect . The experience of the past year and a
half, when carefully studied, will doubtless reveal numerous details in whic h
improvement of the military code can be secured . It will first be necessary t o
compare divergent opinions, based on differences of local experience and of im-
portant policies . But the same is true of each one of our institutions, civil a s
well as military, that has passed through the crucible of war time. What we
possess is a system of military justice founded on the Constitution, the statute s
of Congress, and the President's regulations, administered in the trial courts b y
officers required to be familiar with it, and scrutinized in the appellate stage s
by professional lawyers whose sole object is to insure conformity in ever y
substantial detail to those requirements of law .

E. H. CROWDER ,
Judge Advocate General.

LETTER TO SENATOR CHAMBERLAIN .

HOD . GEORGE E . CHAMBERLAIN,
United States Senate.

MY DEAR SENATOR CHAMBERLAIN : On the appearance of your remarks in th e
Congressional Record on January 3, 1919, with reference to the administration
of military justice during the war, I at once directed that the Judge Advocate
General's Office prepare such data as are available for your information an d
that of the Senate dealing with the subject. It is not unnatural that so grave
a matter as this should attract widespread public attention and that the human e
sentiments of Senators . and the public should be stirred by such representation s
as were made to you and formed the basis of your remarks .

In the meantime, as I have happened to be a lawyer and to have had consider -
able experience as an executive in dealing with the administration of criminal
law and of prison discipline, my own attention was not unnaturally attracted t o
the administration of military justice upon my assumption of the office o f
Secretary of War. Until the entry of the United States into the European
war I found it possible personally to examine the records in most of the case s
involving serious penalties . This became impracticable with the increasing de-
mands upon my time, and I therefore came to rely for my action in thes e
matters more and more upon the elaborate reviewing machinery erected in th e
Office of the Judge Advocate General to deal with these cases, although whe n
any doubt was brought to my attention, either by division of opinion or fro m
outside suggestion, I either personally examined the records or caused the m
to be independently examined by lawyers whose relation to the subject wa s
purely judicial . It seemed, therefore, quite incredible that any general and
widespread perversion of the principles of justice could have crept into a sys-
tem with the workings of which I was thus familiar and the organization o f
which seemed to me so well calculated to secure thorough consideration and th e
application of most humane policies.

The Judge Advocate General has just handed me a letter covering such pre-
liminary examination as he has been able to make of the situation, which is t o
be followed by a report much more comprehensive in character ; but the in-
quiry so far made has developed a situation which I think ought to be brough t
to your attention at once and which I have no doubt you will be glad to brin g
to the attention of the country in order that the interest which has bee n
aroused on this subject will have before it all the facts which ought to be con-
sidered before any judgment is formed or any apprehension created on the par t
of parents or friends of those in the military establishment that soldiers are
subject to a harsh and unequal discipline .

In addition to the data presented in Gen . Crowder's letter, I beg leave to ex-
press my willingness to produce all other data and information within the
control of the department which would be useful or interesting to the member s
of the committee .

Cordially, yours,

FEBRUARY 13, 1919:

NEWTON D . BAKER ,
Secretary of War.
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LETTER TO MB. LUNN .

WAR DEPARTMENT ,
Washington, March 1, 1919 .

Hon . GEORGE R. LUNN ,
House of Representatives .

MY DEAR MR . LUNN : I think I can answer your question about the course
of military justice during the war more adequately by sending you the in-
closed copy of a letter written by Gen . Crowder to me than in any other way.
Immediately after the original discussion of the subject in the Senate, I asked
Gen . Crowder to give me a comprehensive memorandum covering the whol e

. matter . This letter resulted . Its statements are, I think, most reassuring .
In the meantime, I may say that during the war we investigated and acte d

upon the cases involving the death penalty and dishonorable discharge from
the service . The great number of cases involving long terms of imprisonment
could not be circumstantially reviewed under the pressure then existing . The
fact of the legality and sufficiency of the trials was inquired into and th e
cases otherwise put aside for mature consideration . A board of officers or-
ganized in the Office of the Judge Advocate General, known as the clemenc y
board, has been at work for some weeks reviewing these postponed matters ,
and I have already in a good many cases acted upon the suggestion of that
board by reducing some of the longer sentences to such terms of imprison-
ment as would have been imposed for like offenses under the peace-time pro-
cedure in force in the department.

Cordially, yours,

	

NEWTON D . BAKER ,
Secretary of War .

EXHIBIT 164 .

[From Congressional Record, Feb. 19, 1919 . ]

Mr. BURNETT. Mr. Chairman, a few days ago I felt called upon to criticize
some of the methods of the War Department in regard to the infamous system
of courts-martial that were being held in our armies. In the course of those
remarks I criticized somewhat severely Gen. Ansell, who had been acting a s
Judge Advocate General . Facts that have come to my attention since that tim e
have led me to believe that I was perhaps too harsh in that criticism . I have
received a letter from Gen. Ansell, and the gentleman who handed that letter
to me stated that I was at liberty to place it in the Record . This letter shows
much of the activity of Gen . Ansell in trying to reform the infamous system .

It always gives me. pleasure when I have done even a partial injustice to
anyone, to admit that fact, or make reparation . I do not believe, however ,
that even from the letter of Gen . Ansell itself that he has been entirely blame -
less. He shows in the letter that he did make his appeal to Gen . Crowder, to
the Chief of Staff, and to the Secretary of War, urging the . correction of the
system that had grown up, and which he thought, and which I think, beyon d
question, they had the right to revise and change . He shows that he tried to
secure reconsideration in a number of cases, and was overruled. But, Mr .
Chairman, my reason for now criticizing him—not so harshly as before—1s
that, as he knew, that those iniquities were being perpetrated, that those out -
rages were being committed, he ought to _ have notified those who were hi s
superior officers and responsible for them that he intended to resign unless suc h
abuses were corrected. Not having done so, I feel that he has not placed him-
self entirely outside the pale of just and legitimate criticism .

I know what the answer will be. The answer will be that during that tim e
we were at war, and that is true, and that may be a partial mitigation ; but
we were at war when Senator Chamberlain bravely dared to criticize conditions
in the military camps of this country . Attempts were made to call him down .
It was even said by high authority that he had forced the Secretary of Wa r
to lose his valuable time in going before the committee of the Senate for th e
purpose of making explanations . But, Mr. Chairman, though that brave Sen-
ator may go down to defeat, I believe he will carry with him the blessings o f
many mothers of soldiers in this country whose lives he saved by that ver y
criticism, because he brought about at least a partial reform in the infamous
conditions that existed in the camps. If that action on the part of that brave
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Senator shall forever retire him to the shades of private life, he will carr y
with him the consciousness of having saved human lives from the work ofheartless tyrants . And I believe that if Gen . Ansell had then said to the Wa r
Department, " Unless these things are changed, unless these savageries are•dis-
continued, unless these barbarous and inhuman cruelties are stopped, I will
resign my position and expose to the world just what has been going on," I
believe it would have had its effect in getting a correction of those conditions .

He would no doubt have been threatened with court-martial ; but if the
War Department had permitted that outrage, the country would have arisen i n
such just protest that the threat would never have been executed .

A brave man may be suppressed for a time, but the conscience of hones t
people, shocked by atrocity and barbarism, will rise to his vindication, and th e
cowards who seek his destruction will in the end be driven from the seat of
power. The wicked and heartless may flourish for a season, but that justic e
which has its seat in the bosom of God will finally overtake them. It seems
from the letter of Gen . Ansell that whenever he tried to treat soldiers lik e
human beings he was called down and overruled . Then, how could he remain
in the councils of such Huns? 'How could he herd with such Attilas ?

Mr . Chairman, as he suggests, I was no doubt too harsh in the criticism, an d
I feel that it is due to me and to this House and to the country that I shoul d
read the statement of Gen . Ansell, and thus pillory the Neros responsible for
these cruelties before the country.

Only yesterday I received a letter from the War Department in regard to a
court-martial sentence that had been brought to my attention . I had place d
before them a case where it was stated , to me that a young man had, as I
thought, been most cruelly sentenced to 20 years at Fort Leavenworth . The
reply was that they could not reopen the case now, because more than si x
months had expired since he made application for clemency, and clemency ha d
been denied. The letter stated that a reexamination at the present time i s
precluded under War Department orders of August 28, 1907, which prohibi t
the reexamination of application for clemency within six months of the las t
consideration, unless new and material reasons therefor are presented . Is
that the system under which people in a Christian land• in a civilized country ,
have to live? Is it possible that the War Department has so tied itself dow n
by inflexible rules that although a most outrageous sentence has been . fixed upon
a soldier, because it has been six months since clemency had been- asked and
denied, they could not reopen the case? The letter pointed out that the 18th
of May 1919, was as early as he could make another application . Hindenbur g
and Kaiser Bill could hardly be more cruel . The letter is as follows :

n
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(Separate file. )

Mr. Goon. Mr . Chairman, I yield seven minutes to the gentleman from Ohi o
(Mr . Kearns) .

Mr. KEARNS . Mr. Chairman. Gen. Ansell has recognized the injustice that
has been done thousands and tens of thousands of private soldiers durin g
this war. These wrongs have been committed in the name of justice throug h
the medium of a military trial . He has come to this Congress and asked
us to revise the military laws under which it is made possible for thes e
wrongs to be inflicted on the enlisted man . If any Member of Congres s
will take the time and has the inclination to go to the War Department an d
investigate these alleged courts-martial he will come back to his seat in
this House denouncing in most unmeasured terms the military law under whic h
the enlisted men have been tried during this war and are still being tried.

We ought not to forget that we still have under arms more than two million s
of men . Each one is subject to trial by court-martial upon the charge of violat-
ing some frivolous and absurd military rule. I will venture to guess that none
of you can read the hearings in the average court-martial but will say that
justice is an absolute stranger at these so-called trials .

If we adjourn this congress and leave Gen. Ansell and other officers who want
to help him with their hands tied, I do not know what may be the result . If
the worst should follow, the responsibility will be at the door of Congress be -
cause we have refused to heed his cry of danger .
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In this connection I am going to read to you an excerpt from a letter receive d
from the mother of one of these boys who is somewhere in Europe . The
mother says :

"I am inclosing you herewith a letter that r have received from my son .
Can't these boys be brought home? "

I am thinking that this thought is in the heart of many -mothers to-day . I
will read now a paragraph from the son's letter which was inclosed :

" This is the worst hole that I ever got into . I sleep on a board floor, a s
does each private. The officers are well fed while we starve. They have goo d
beds in good quarters. If we complain, we get a court-martial . I have not
been up before then yet . Don't know how soon I will be. "

Here follows a warning in this letter that every Member of Congress ough t
to heed. Listen to the voice of this boy as it comes from over the sea . Here
is his closing sentence in this paragraph :

" One thing, a time will come when the boys are home, and these officers ma y
never know who got them. "

Mr. FERRIS. Does the gentleman think that is a good spirit for the boy to
write ?

Mr. KEARNS . I am not discussing the spirit of this letter. I am stating a
cold fact . I have sympathy for a boy put in this position, where he is made t o
sleep on a bare floor and the officer is furnished with comfortable quarters an d
well fed while the boy is being starved . I say most emphatically my sympathy
is with the boy .

Mr. FERRIS. Does the gentleman's sympathy extend to the threat to assassi-
nate the officer ?

Mr . KEARNS . Of course I have no sympathy with anarchy or lawlessness in
any form, but I have read to this House the language of a boy who says h e
has been made to suffer untold and useless hardships . He says if he complain s
because he is starving he is brought before a court-martial . Under our presen t
system of courts-martial the chances are he would receive many years at hard
labor in prison. To my mind, the entire system is wrong and the hardship o f
these boys would appeal to a heart of adamant . The only argument that I am
trying to advance is the argument that we, this Congress, should act ; that
we should do something before we adjourn to relieve these boys. No ; I am
not upholding anarchy, neither do I subscribe to any veiled threat that migh t
be expressed between the lines of the paragraph taken from this letter, what -
ever that threat may be . I believe in law and order ; but I am telling yo u
that these antiquated laws should be repealed . They have come down th e
centuries from the dark ages. We have tried to rewrite these laws here on
two or three occasions within the week by way of amendment to the militar y
appropriation bill, but each time some one made a point of order to the amend-
ment. We wanted to rewrite these laws so that boys would not be compelled
to make threats against officers, if indeed they make threats . We wanted t o
make the enlisted man's liberty just as sacred and as safe as your liberty an d
mine.

I want to say to you that there is not one private out of one hundred wh o
is tried by a court-martial who stands a ghost of a chance of acquittal if a n
officer is the prosecuting witness. In support of this statement let me read to
you from an argument made by a young officer in defense of his client . Before
I do that, and by way of explanation, permit me to say that three officers ha d
testified against the defendant, who was a private. When these officers ha d
finished their testimony the prosecution rested its case . The young lieutenan t
who was defending the boy did not put his client on the stand, nor did he pu t
any witness on the stand. Here I call your attention to the reason, as he said ,
why he did not . Let me say in praise of the young lieutenant who defended
this private that he had nerve sufficient to talk straight out from the shoulde r
to the court. He had the nerve to tell them the situation, the environment i n
which he found himself in the defense of his client . Listen to the language tha t
he defiantly slings into the very teeth of the court, composed, I think, of about
seven officers . And note, too, the silence of the court when, if this statemen t
that follows is not true, the officer making the accusation should have been him -
self brought to trial . Yet there are high Army officers here in Washington wh o
will tell you this situation does not exist . Listen to the first paragraph o f
this argument, and then tell me what you think . The language hurled at the
court was as follows. Listen to it :

" If the court please, I will take up a few minutes this morning of your tim e
in order to sum up the evidence . I will deal mostly with the evidence of Capt .
Williams, the man who prepared the charges and on whose account we are
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assembled here this morning. I did not allow the defendant to take the stan d
in his own behalf "—Let me pause here and ask, Why do you suppose he did
not? I want you to listen to the reason why he says he did not allow his
client to take the stand in his own behalf to rebut the testimony of thre e
officers . This is what he says :

" I did not allow the defendant to take the stand in his own behalf because
I realize that the words of an officer are above reproach (with this court) an d
that any evidence that the defendant might be able to give would simply be a
waste of time."

This is the first paragraph in the speech made by the counsel for the defendant ,
and yet officers here in Washington will tell you that what I am saying i s
not true ; yet I have quoted from the record of a military trial wherein th e
defendant was found guilty and sentenced to imprisonment for eight years a t
hard labor, and all because an officer's word in a military court " is above
reproach . " All because it would be "a waste of time " to offer testimony o f
a private soldier in a military court . I say this is disgraceful ; this is shame-
ful, and this Congress ought to deal military autocracy a death blow whil e
we have this chance. Gen. Ansell has defied this military aristocracy and i s
begging us to act . Here is a young lieutenant, M . P. O'Keefe, defending a pri-
vate and has the nerve to say to the court that the did not put his client on th e
witness stand because the realized that the word of a private was worthless i n
a military court as against the word of an officer, and the court sat there an d
listened to the charge in silence, and by that silence, as we all know, admitted
that every word that Lieut . O'Keefe said was true . [Applause. ]

STATEMENT OF COL . JOHN A. HULL, JUDGE ADVOCATE, GENERAL
STAFF COLLEGE, WASHINGTON, D. C .

Senator WARREN . Now, Col . Hull, will you state your name and
rank to the stenographer ?

Col. Hull, the members of this committee—that is, of the whole
Military Affairs Committee of the Senate—have before them Senate
bill No . 64, which was introduced by Senator Chamberlain, providin g
for a general and entire reorganization of the Articles of War, an d
this subcommittee is charged with the authority of recommending to
the full committee approval or disapproval of changes in that bill,
or suggesting changes ; and, with the understanding that you ha d
much to do with the dispensing of justice under the old Articles o f
War, we should like to hear from you any suggestions you may hav e
to offer us as to that particular bill or as to the Articles of War gen-
erally. Perhaps you have seen the Kernan report or the report o f
the American Bar Association's committee. If you wish to refer to
those reports in any way, we would be glad to have your views .

Col . Huns. . I might state in , introduction, Mr. Chairman, that for
the last 20 years I have been a judge advocate in the United States
Army, but that since last November I have been on special duty a s
finance officer of the American Expeditionary Forces, and since my
return to the United States I have been a special student of the Gen-
eral Staff College, so that I have not had an opportunity; such as I
would desire, before testifying specifically, either to read the bill o r
to study the reports mentioned by you .

Senator WARREN . You were on the other side for a year and a hal f
or more ?

Col . HULL . Yes, sir. During part of that time I was judge advo-
cate of the S . O. S. I also organized and was for some time a director
of the requisition and claims service, and after the armistice I be -
came finance officer, as I have stated .

132265—19--PT 7—27



-'22

	

'ESTABLISH MENT OF MILITARY JUSTICE .

Senator WARREN . You will find in this print, in parallel columns,
the present Articles of War and Senator Chamberlain's suggested

'substitute as contained in the bill .
Col. HULL. I am sorry to say that this is the first time I have seen

that . I tried to get a copy of it in France, but it was not available ;
,and since then, as I have said, I have not had the time .

The only report which I have read is the Kernan report, and any
dissent that I might have from anything that is mentioned ther e
would be of a very minor character . I believe that it is an excellen t
report, and have great confidence in the experience and ability of
the members of that board.

Senator WARREN . YOU heard Senator Chamberlain's very able
:drawing out from the Inspector General of his opinion as to a style
of appellate court, if I may term it such . We should like to hear
your views about that ; whether there should be greater power of

'revision in the hands of the Judge Advocate General, or whethe r
there should be another man or body of men who could take up
these cases for final adjustment . As stated here a few minutes ago ,
there seems to be no real controversy in the minds of those in!ques-
tion that there should be an appellate tribunal with powers to correct
any injustice that might appear .

Col . HULL. Personally, I am firmly of the opinion: that if that
work is to be well done, for the benefit of the country, it should b e
subject to the control of the constituted authorities . In 20 years' ex-
perience as a judge advocate I have been fortunate in serving, as a
rule, with the older and more experienced general officers of th e
Army. With only one have I discussed to any great degree lega l
questions, and that was Gen. Otis, commanding general of the Philip-
pines, who was a distinguished lawyer in civil life before he becam e
an officer in the Army, and whose judgment on both law and fact s
was of the highest order.

With the other officers in whose staff I have served, as a rule thei r
comments have been only in applying the law to the facts, based o n
their long experience in the Army and their sound judgment of me n
and affairs . There are many court-martial cases where a knowledg e
of military conditions surrounding the camp and garrison is neces-
sary for a correct understanding of the testimony, and I am sur e
that a body of civilian lawyers, no matter how sound they might b e
both in law and their experience in civil affairs, would in many
cases fail to give proper estimation, either for or against the accused ,
to the soldier language used by the witnesses .

Senator WARREN . Senator Lenroot is very much interested in the
discussion that has come up on the floor of the Senate, and he asked
me to say that he wishes us to go on without him, as he will read all
the testimony taken . He will be in later if possible.

Col . HULL. If you will permit me to say so, I have seen in the
public press a number of statements that would indicate that som e

• of the witnesses before the committee have almost the impressio n
that the average officer of the Regular Army, as well as the averag e
officer during this world's war, almost took a pleasure in treatin g
the enlisted men under his command in a harsh and cruel way, an d
with special reference to courts-martial . I doubt if such statements
have made any impression upon the committee, as the officers of the
Army have sworn to perform their duties in iust the, contrary way ;
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and, leaving aside the sense of duty, a man's self interest as a corn-
panding officer would require him to treat his men justly and fairly a
as otherwise he can not have a well-disciplined command .

Senator CHAMBERLAIN . What were your functions, Colonel, in the
Judge Advocate General's office here? . Did you review eases tha t
came up from commanding officers ?

Col . Hula,. I have had little or no service in the Judge Advocat e
General's office at Washington in my 20 years' service .

Senator CHAMBERLAIN . It has alwaysbeen with the line ?
Col . Hum,. It has always been at department headquarters, as a

rule. I was here in Washington one year in which I was mainly
connected with Philippine affairs, and with the Manassas maneuver s
and the claims for rental and damages growing therefrom .

Senator CHAMBERLAIN . You have not had much experience, then)
in connection with cases which come up for review ?

Col. HULL . No, sir ; except this, that probably, in the 20 years, I
have sent to Washington over 20,000 cases .

Senator CHAMBERLAIN . That is, cases where the approval of the
commanding officer had been had ?

Col . HULL. Yes, sir.
Senator CHAMBERLAIN . Either of convictions or acquittals ?
Col . HULL. Yes, sir.
Senator CHAMBERLAIN . And practically all of those cases wer e

approved here ?
Col . HULL. So far as I know :- I have .never had a case returned

to me from Washington, pointing out a fatal error.
Senator CHAMBERLAIN . You do know this, Colonel, that under th e

construction of the law as it has been interpreted by Gen . Crowder,
the only power that the Judge Advocate General has, where th e
court had jurisdiction and where the trial was regular, is to advise
the commanding officer only as to the merits of the case ?

Col. HULL . Either that, or submit the case to the Secretary of War ,
for his action .

Senator CHAMBERLAIN . Yes; but he really had no appellate tri-
bunal for errors of law occurring at the trial ?

Col . HULL . In question of language, no. Practically, yes.
Senator CHAMBERLAIN . What I am trying to get at is the fact.

If the trial was wrong in the court below, if the court-martial pro-
ceedings were wrong—if the trial was wrong, but if the court ha d
jurisdiction—then the Judge Advocate General, under his theory o f
the law, had no power to undertake to correct the trial or to criticise
the sentence ?

Col . HULL. No ; nor would the appellate court have that power,
under the facts as given by you .

Senator CHAMBERLAIN . A civil court ?
Col. HULL. Not if the case was regular, and there was nothing the

matter with it .
Senator CHAMBERLAIN . Well, prejudicial error—I will put it that

way . That is what the Judge Advocate General holds, that if the
trial was regular .and the court had jurisdiction he has no power
other than to advise . I was using the language of that office .

Col . HULL. No.
Senator CHAMBERLAIN . Even if there was prejudicial error com-

mitted against the defendant, and the commanding officer had . ap-.
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proved the judgment, under the theory of the Judge Advocate Gen-
eral, he still had no power to set aside or revise or modify tha t
sentence ?

Col . HULL. Personally, no.
Senator CHAMBERLAIN . You say " personally ." Has he officially ?
Col . HULL. He has the official duty to report the error to th e

Secretary .
Senator CHAMBERLAIN . To whom ?
Col . HULL . To the Secretary of War .
Senator CHAMBERLAIN . Yes ; but the Secretary of War does not.

claim that he has any right to reverse.
Col . HULL . There have been, during my experience, a great many

thousands of men whose sentences have been modified by the Secre-
tary of War . '

Senator CHAMBERLAIN, Clemency has been shown them ?
Col . HULL. Yes . -
Senator CHAMBERLAIN . But there have been no reversals in judg-

ment ?
Col . HULL . Except where the sentence has been held to be illega l

for error of form, as a rule .
• Senator CHAMBERLAIN . Do you think there ought to be any ap-

pellate jurisdiction anywhere ?
Col . HULL . As I said, I believe in it ; yes .
Senator CHAMBERLAIN . Where ought it to be ?
Col . HULL . I should say in the Judge Advocate General's office ,

with power to report to the Secretary of War.
' Senator CHAMBERLAIN . Do you agree with Gen . Crowder's con-
struction of section 1199 of the Revised Statutes, or do you agre e
with Gen . Ansell's view of it? -

Col .- HULL . That question arose first to my mind definitely whe n
I was on my way to France. Gen. Ansel] spoke to me about it
And told me the general views . My impression at that time was
that if the case had been de nero, Gen. Asell had a very strong
position, but that in view of the construction that had been mad e
and the years of practice that had -taken place, I thought hi s
position was greatly weakened .

Senator CHAMBERLAIN . In what respect ; what practice ?
Col . HULL . Namely, from the time of the statute and the origina l

construction, a practice that had grown from that time on, that th e
power to revise did not mean what Gen . Ansell claimed it did .

Senator CHAMBERLAIN . I believe that is all that I want to ask,.
Mr. Chairman .

	

-
Senator WARREN . Unless you have something you wish to say ,

Colonel, that is all .
Col . HULL. Yes ; I have.
Senator WARREN . In that case we should be very glad to have you .

proceed, and we wish you to feel free to comment upon anythin g
that is before us. Our duties are not in connection with anybody' s
differences, but they are to get before the Congress—and first before
the main Committee on Military Affairs—the best form of bill t o
correct errors in the present law and practice, or the law whic h
creates the practice .

Col. Hui . . I have also seen in the newspapers an impression give n
out regarding the trial of the mutineers at Houston . Tex. I was
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taken from the central department and sent to San Antonio, Tex .,
as judge advocate to prepare the case of the United States and t o
try those men . The impression has been given that there was no
review of their case and that those 13 men were improperly hung .
During the entire trial a copy of the daily evidence was given to the
judge advocate of the Southern Department, and a copy was als o
sent to the Judge Advocate General .

Senator WARREN . At Washington ?
Col . HULL. At Washington, D . C. Col . Dunn, the judge advocate

of the Southern Department, detailed an assistant of his, a lawye r
from civil life, to review this case, and this officer had no other
function except to carry on a current review of the case as the cas e
was tried .

Speaking from memory only, the court was closed for considera-
tion about the 24th of November . They spent several days in con-
sideration of the findings and sentence . I gave to Col . Dunn, in-
formally, a copy of the findings and sentence at the same time I
was entering them up in the record, so his review could be brough t
down to date. This was about the end of November. I think the
proceedings were in front of Gen . Ruckman about one week before
he acted. I think it was five days thereafter that the 13 were ex -
ecuted .

Senator WARREN. You are speaking now of the colored troops ?
Col . HULL . Yes ; of the Twenty-fourth Infantry. I am sorry that

I have not with me here an extract of the opinion of the Acting Judge
Advocate General, dated January, 1918, reviewing that case, which I

	

understand was signed by Col . Mayes for Gen . Ansell	
Senator CHAMBERLAIN . That was after they were executed, was

it not ?
Col . HULL. Yes .
Senator CHAMBERLAIN . It was very gratifying to the men who

had been shot !
Col . HULL (continuing) . Stating that the record disclosed a per-

fectly free and fair trial, and that the record and the proceedings
were correct as to law and fact in every degree .

It might also interest the committee to know that the 13 men
who were executed, before their execution, voluntarily stated tha t
in their opinion they had had a fair and impartial trial, that each
and every one of them convicted had taken part in that mutiny ,
and that their punishment was just .
- (The opinion of Col . Mayes, referred to by Col. Hull, is here
printed in full as follows :)

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,

Washington, January 29, 1918 .
United States v . William C . Nesbit, sergeant, Company I, Twenty-fourt h

Infantry, et al .
Review of record of trial by a general court-martial convened at headquarters ,

Southern Department, Fort Sam Houston, Tex., on November 1, 1917.
1 . In this review, and for convenience in reference, the prosecution will be

designated as the Government and Sergt. William C. Nesbit and those jointly
accused with him as the defendants .

*

	

*

	

*

	

*

	

*

	

*

	

*

18. The court was lawfully constituted . The case was well and vigorousl y
prepared and prosecuted, and was defended with equal skill and vigor . The
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rules of procedure governing trials by courts-martial were carefully observed,
and the record is singularly free from evidence that is irrevelant or of doubtfu l
competency . The record is lengthy,- comprising 2,172 pages of - typewritten
matter, besides 67 exhibits and 63 charge sheets . It has been read and studied
with much care and deliberation because of the very great importance of the
ease, and the conclusion has been reached that the defendants had a fair
and impartial trial, and that the convictions and sentences imposed wer e
authorized by law and fully sustained and justified by the evidence.

TAMES J. MAYES . .._ '
Acting Judge Advocate General.

Senator CHAMBERLAIN . You speak of the newspapers having said
that these executions were unjust or improper—something of tha t
kind. I have not hesitated to say in public, and possibly the news -
papers have referred to that, that such a condition as that ought not
to be permitted to exist in the Military Establishment or any estab-
lishment in a democratic form of government; and I repeat that.
I am glad the court has an apologist in you for the proceedings tha t
were had, Colonel . But, as a matter of fact, you speak of the ab-
stract of the evidence being furnished the judge advocate of th e
department each day and copies of it being furnished to the Judge
Advocate General each day here in Washington . I assume that that
was not an official forwarding of the case for review. to the Judge
Advocate General, was it ?

Col . HULL. Oh, no ; it was not . an abstract of the testimony . It
was a verbatim copy.

	

-
Senator CHAMBERLAIN. But even if that was done, the Judge

Advocate General had no power to act or recommend on that testi-,
mony, did he? . _

Col . HULL . No ; but I did that not because it was required by law,
but in addition to what was required by law .

Senator CHAMBERLAIN . Well, what was required by law? -
£ Col . HULL. Only that the record should be forwarded at the coin
pletion of the trial .

Senator CHAMBERLAIN. Yes ; but the complete record was not for-
warded until after the men had been executed, was it ?

Col . HULL . It was forwarded to the convening authority, as re-
quired by law, as soon as I could prepare it .

Senator CHAMBERLAIN. But that was not forwarded to the Judge
Advocate General until after they were executed ?

Col . HULL. No ; and it was not required by law.
Senator CHAMBERLAIN . Possibly not ; but suppose that the record -

had been forwarded to the Judge Advocate General, as the law con-
templated it would be eventually, and he had found that the cour t
was without jurisdiction, or that it was improperly constituted ; it
would have been too late for him to- have said so, because the me n
were executed, would it not?
' Col . HULL . Yes ; certainly .

Senator CHAMBERLAIN . That is the injustice that I am speaking of .
I do not mean to charge the individual officers with unfairness, bu t
I say that was a condition that ought not to be permitted to exist .
Now, the very fact that those men were executed before the record
reached Washington led to the adoption of a rule to prevent it, di d
it not ?

Col . HULL. General Order No. 7 .
Senator CHAMBERLAIN. Yes ; so that thereafter, because. of that

case, because of the apparent chance for injustice to be perpetrated,
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the War Department and the commander in chief issued' General
Order No. 7, which required that all of these proceedings should b e
sent up here for review prior to the execution of the • sentence ?
i ; .. Col . HULL. Yes.
'. ''Senator CHAMBERLAIN. Which was very proper. Do you think
that a condition ought to be allowed to exist where a man could be
executed before the reviewing authority had a chance to examine the i
record?

	

,
Col . HULL. That condition exists, I think, in pretty nearly ever y

army, and it has existed in every army up to this time .

	

-
` Senator CHAMBERLAIN . I beg your pardon ; it does not exist in the

British Army or in the French Army, and it does not exist now in
our Army, because of General Order No. 7 ; and it ought not to exist
in any army, if you will permit me to say so.

Col . HULL . I can imagine conditions at the front where, even in
the late war, there were executions without review .

Senator CHAMBERLAIN . Oh, yes ; there was a case cited here where
a man was convicted in the British retreat from Mons and was exe =
cuted within 24 hours after he was caught. I can conceive of such
cases . But here was a case where the country was at peace .

Col. HULL. It was hardly a condition of peace existing in this case :
Senator CHAMBERLAIN . I think there was . And then, of course;

there is the case of an honest disagreement of minds .
Col . HULL . But what I was trying to get at and show was that

the law was complied with as it then existed, and that the officers
who were charged with the unpleasant duty down there discharge d
their duty according to the law and according to their oaths, and
between their conscience and their God .

Senator CHAMBERLAIN . That may be true ; but here was sectio n
1199 of the Revised Statutes that provides in terms that the Judge
Advocate General should have power to do certain things . Now ,
he'did not have a chance to do those things . There was no rule that
inquired that he should have the chance, but the law was there an d
demanded that it should be complied with. In other words, the la W
contemplated that before a man was executed the Judge Advocat e
General should have an opportunity to look at the record .

Col . HULL. There were a great number, as I believe the record4
Will show, during the Civil War of cases where men were executed
without reference of their cases to Washington.

Senator CHAMBERLAIN . . I can conceive of cases where it might
have been proper during war times . But there was no excuse fo r
this .

Col . HULL . Now, you had a witness in front of you, Mr. Thomas;
Who made certain comments on the operation of the Judge Advocate
General's Department in the S. O. S. He speaks, on pages 30 1
and 302 of the record, of an officer who was alleged to have bee n
tried at Tours . Although he states that his papers have been lost ,
he attempts to quote in extenso the words of a Maj . Elmore, who was
an assistant judge advocate at Tours for a time . I do not know how
he could have this exact language and not be able to give the exac t
name. I have tried to remember a case somewhat similar, and on e
of my assistants, who has been in town, . also tried to remember the
name of the case, but without our papers we have been unable t o
locate it. _ There was the case of an officer who picked up an .enlisted



1128

	

ESTABLISHMENT OF MILITARY JUSTICE .

man as a barroom acquaintance, and at closing time left the caf e
with two Frenchwornen and went to a questionable rooming house,,
and remained absent without leave for two or three days, and kep t
the enlisted man with him, absent from duty . He was tried and
dismissed, according to my recollection of the case, and I believe
should have been . I have no recollection of the language as quoted
by Mr. Thomas. I do know, however, that Maj . Elmore was with -
out authority to represent the Judge Advocate General's Depart -
ment by the use of any such language as is alleged .

He also speaks of the general conditions that existed at Gievres
in the prison camp there . I drafted the instruction for the estab-
lishment, and the rules governing, the prison can I at Gievres, under .
general instructions from Gen . Kernan . The ofcer in charge was
an exceedingly able, conscientious, and hard-working officer .

Senator CHAMBERLAIN . Was that " Hard-Boiled " Smith ?
Col . HULL. No, sir ; that was Col. C. J. Symuionds, of the Regu-

lar Army. Gen. Kernan's ideas were set forth in full in these in-
structions, and I am sorry that I have not a copy of them with me .
They provided for segregation of the prisoners, both as to the char-
acter of the offenses, and also as to white and black, to prevent an y
trouble ; and also gave the commanding officer power to further
subdivide them in order to work out the general scheme of the priso n
camp, which was to restore the men to duty at as early a date a s
practicable, as one of the main problems then confronting the senior
officers of the Army in France was man power .

Senator CHAMBERLAIN . Have you seen the report of the commis-
sion that was over there ?

Col . HULL . No.
Senator CHAMBERLAIN . On the conduct of the Gievres prison ?
Col . HULL . On Gievres ?
Senator CHAMBERLAIN . YeS.
Col . HULL. No ; they were talking about Schelle, were they not ?
Senator CHAMBERLAIN . They were talking about all of them . Do

you know whether the regulations that you prepared were lived u p
to or carried out at the prison ?

Col . HULL. I was going to say that I was down there twice sub-
sequently and went through the prison camp, and talked to some o f
the prisoners, and talked to the commanding officer, whom I have
known for a great many years, and also talked to several of the offi-
cers who were directly concerned in the management of the prison .

Senator CHAMBERLAIN . Of course, that is not in this hearing.
Col. HULL. I do know that the effort was to restore as many o f

these men to duty as it was possible to restore ; that there was segre-
gation of the prisoners according to character of offenses ; and to
make it still simpler, the restoration to duty, the authority to restore ,
was given into the hands of the commanding general of the inter -
mediate section .

Senator CHAMBERLAIN . But that was only the exercise of mercy,
of clemency, was it not ?

Col . HULL . No ; not any more than the exercise of mercy and
clemency is coming through the disciplinary barracks.

Senator CHAMBERLAIN . But if any of those men had been con -
victed, there was no power here to correct the judgment, was there ?

Col. HULL. I was talking about this testimony of Mr . Thomas ,
primarily ; the testimony here that those things were not done over
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there to try to restore the men to duty . On the other question, o f
course, they followed the actual line according to the law as writte n
in the statutes . But I do know that they did restore to duty a grea t
number of men from Gievres .

Senator CHAMBERLAIN . Oh, yes ; Gen. Crowder promised in Feb-
ruary last, when he was before this committee, that there would be a
general jail delivery within 60 days. I say that is an argument con -
firming the injustice of the system . Why deliver the jails if all these
convictions had been just?

	

.
Col . HULL. I was not talking about the jail delivery at Gievres ,

Mr. Senator ; I was talking about the fact that in regard to those con-
victed and sent there we at once established a policy so that we coul d
get as many of those men out of confinement and back on the line a s
the best officers that we had there could possibly do ; that instead o f
trying to see how many men we could get into jail, we were anxious—
those in authority—to see how many we could restore to duty .
' Senator CHAMBERLAIN . Yes ; one of those young men that was

ordered to be shot over there was restored to duty and was afterward s
killed in battle. Better to die as a hero than to die as a felon fo r
sleeping at his post !

Senator WARREN . You speak of the " jail ." As I understand it, as
the word " jail " is used, it means the disciplinary barracks, and i t
would convey a little different meaning from the ordinary .

Cal . HULL . Oh, yes.
Senator WARREN . What was this you speak of? It was a discipli-

nary barracks, you say ?
Col . HULL . It was on the order of a disciplinary barracks .
Senator WARREN . Yes .
Cot, HULL. The regulations of the department then required that

all men convicted and sentenced to dishonorable discharge be returne d
to the United States. That was a loss of man power, as in spite of
the high character of the enlisted force in the American Expedition-
ary Forces, there were some unworthy members that were desi rous of
getting, as they called it, a " sentence overseas . "

Senator WARREN . To get home through that ?
(Col . HULL. To get home and avoid service in France .
Senator WARREN. Did not that occur more from the draft, which

took in material of all sorts, the bad with the good? Did not tha t
occur there more than in the Regular Army ?

Col . HULL. Oh, Senator, no one can appreciate the very fine char-
acter of the enlisted force as a whole in France unless he has been ove r
there and served with them and seen them .

Senator WARREN . I think that got to its.
Col . HULL. But notwithstanding that this was the first pressing o f

the grape of our young manhood, there were some members, of course,
that had to be segregated from the others .

Senator CHAMBERLAIN . The commanding officer over there was
given power to do that very thing .

Col . HULL. Now, also, in Mr . Thomas's testimony, if the committee
will permit me. he says there was a regular policy In the S . 0.S. of
trying men by special court, and he charges that—let me get his ex -
act language. On page 303 he states as follows :

They would pile up the charges in the special court .
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It is doubtless unnecessary to call your . attention to the fact tha t
that practice is forbidden in the manual of courts-martial, and I an }
certain that no such practice obtained in the S . O. S., especially so at
a camp so near the headquarters of the intermediate section. The
orders were that a man convicted and sentenced to more than thre e
months was at once to be sent to the camp ; and to have held him
there for repeated trials and to have given him six months on eac h
trial would have at once been detected by the authorities . The judg e
advocate at Gievres, Capt. Adams, was a civilian alwyer from Massa,
chusetts, and as industrious and careful an assistant as I had un-
der me .

Senator CHAMBERLAIN . Were you the judge advocate general of
that department ?

Col . HULL . Yes, sir. There were six or seven jurisdictions unde r
me that had judge advocates that had authority to convene genera l
courts-martial .

Senator CHAMBERLAIN . Was Gievres in your jurisdiction ?
Col . HULL . Gievres ; yes, sir. It was in the intermediate section

of the S. O. S .
Senator CHAMBERLAIN . What was your departmental jurisdiction

called ?
Col. HULL. The S. O. S .
Senator CHAMBERLAIN . You were not connected with the line of

the Army ?
Col . HULL. I served on Gen. Kernan's staff ; and afterwards on

Gen. Harbord's staff as judge advocate of the S . O. S .
Senator CHAMBERLAIN . Were you the superior officer in the Judg e

Advocate General's Department on it ?
Col . HULL . Yes, sir ; from February until November.
Senator CHAMBERLAIN . YOU did not have much to do with the

court-martial cases, did you ?
Col. HULL . Every officer's case, and every case of an enlisted ma n

sentenced to five years or more, I personally read, in spite of the fact
that they had already been formally reviewed in my office—that is ,
of the cases that came through our headquarters, under the law and
orders.

There was another case here where Mr. Thomas comments. On
page 313 and on the bottom of page 314 he speaks of Gen . Patrick' s
review of a case . According to my recollection, Gen . Patrick at no
tune in France exercised general court-martial jurisdiction .

The greatest difficulty with the administration of military justic e
that I have encountered in 20 years has been the lack of trained offi-
cers as judge advocates, as counsel, and the absence of proper stenog-
raphers.

Senator CHAMBERLAIN . That is all the more reason why there
ought to be an appellate jurisdiction, is it not ?

Col . HULL. I am in favor of an appellate tribunal, Mr . Senator ,
as I said some time ago. But I mean, that has been in the adminis-
tration the greatest difficulty that we have met . I have in mind only
one case where I believe an innocent man was convicted and sen-
tenced to confinement, and in that case he was convicted on the direc t
testimony of two witnesses. The members of the court themselve s
subsequently testified that they believed that an injustice had been
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done. That kind of a conviction would have taken place under an y
system ; namely, two witnesses had lied against a man .

Senator WARREN. Every man on trial has his counsel of his ow n
selection, if possible, or perhaps I ought to say, always his own if i t
is at all practicable. If he does not select counsel, the court appoints
counsel for him, does it ?

Col . HULL. The post commander as representing the convening
authority .

Senator WARREN . Now, suppose that counsel should be an enliste d
man, suppose that an enlisted man should ask that his counsel might
be another enlisted man or a noncommissioned officer ; are they. per-
mitted to serve ?

Col . HULL. They are permitted to serve. That has occurred only
rarely and in the case of the emergency forces .

Senator WARREN. Is there any discrimination against enlisted men
as compared with officers, in service of that kind, if the accused him -
self chooses to select an enlisted man ?

Col. HULL. I should say not. The duty of counsel is a well recog-
nized duty, and if properly performed, meets with no objection from
anyone in authority .

Senator WARREN. Senator Chamberlain, have you anything fur-
ther ?

Senator UHAMBERLAIN. Nothing more, Senator.
(Thereupon, at 12 .30 o'clock p . . m., the subcommittee adjourned

until to-morrow, Friday, October 24, 1919, at 10 .30 o'clock a. m . )

X
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