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PROCEEDINGS

GENERAL REYNOLDS: The Commission is in session.

MAJOR KERR: Sir, all.members of the Commission ‘are -
present, the Accused and Defense Counsel are present. '

GENERAL REYNOLDS: The Commission will now héar the.
final arguments of Defense.

COLONEL FELDHAUS: If it please the Commission, the
summation and argument by the Defense iill be divided into
four parts: The introductory part by myself w111 cover
the Accused's background and the conditions with which he
was confronted upon his arrival in the "hilippines;

Captain Sandberg will cover that phase of the
evidence before the court that deals with the commission
of atrocities in the City of Manila;

Captain Reel will sum up the evidence regarding
guerrilla activities, the situation in Batangas, and the
charges of mistreatment and abuses of internees and
priséners of war;

. Colonel Clarke will make the/éoncluding argument
for the Defense, treating specifically the various items
of evidence that attempt to cénnect the Accused with the
crime as charged.

The Defense has submitted evidence to the Commission
that the Accused during his long army career has demanded
strict discipline of his subordinates; that prior to the
war with the United States he was associated with a group
of Japanese officers identified as "moderates'", who believe
that the Japanese army should reduce to a size only large

enough for the defense of the Japanese Empire, and that
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such army shouid not be used as a tool of aggression. This
group is opposed to the policies of the Extremists Group,
of which Tojo was a member,

In 1929 the Accused assisted in the preparation of
plans for the reduction of the army, and, as a Moderate,
he was never associated with any group that opposed friendly
relations with the United “tates and Great Britain.

The fact that the Accused was not in the good graces
of Tojo is further pointed out by the fact that he was
relieved of his command at Singapore in June 1942 and
given a command in Manchuria, a relatively unimportant
assignment, in view of the war that was being carried on
with the United States; and the further fact that he was
not accorded the privilege of visiting Tokyo enroute to
his new command. According to the witness who testified
in this regard, the privilege was not granted to the Ac-

cused as it was rumored in Tokyo that he could not see eye
to eye with Tojo.

On 23 “eptember 1944, General Yamashita was notified
that he had been assigned to the Philippine Islands to take
command of the 14th Army Group, as a successor to General

/Kuroda. The Accused assumed command of the 14th Army
Group on 9 October 1944, Upon his arrival he found the
following conditions existed:

The 14th Army Group was subordinate to the Supreme
Southern Command, commanded by Count Terauchi, whose head-
quarters was in Manila. Liaison to the Philippine Government
was entrusted to Count Terauchi and Ambassador Murata. The

navy was under a separate and distinct command, subordinate

3909



only to the naval command in Tokyo. Subordinate to Count
Terauchi's command, but on a parallel with the 14th Army .
Group, were the 4th Air Army, the 3rd Transport Cogmahd,
and the Southe;n Army Commﬁnicafions Unit. :

‘ Therefore, out of approximately‘300,000 troopé in
Luzon, only 120,000 were under General Yamashita's command.

"An acute shortage of food existed, and the Japanese
army was exceedingly short in both motor transport and
gasoline.

The Accused found that the general state of affairs

in the 14th Army Group was vefy unsatisfactory. The Chief
of Staff was 111, there were only three members of Kuroda's
staff left in the headquarters, and the new members were
not familiar with the conditions that existed in Luzon.
.The 14th Army Group was of insufficient strength to carry
out the Accused's mission, inasmuch as it was, in his
opinion, about five divisions short of what would be
required. His troops were of poor caliber and not,physically
ﬁp to standard requirements. The morale of his men was poor.

- | .

) In addition, a strong anti-Japanese feeling existed
"~ among the Filipino population. There was no unity of
command. Supplies were inadequate, his staff war not
competent, his troops inferior and, in addition, he was
surrounded everywhere by a hostile population. |
Preparations for defense were practically non-
existent. Nine days after Accused arrived in Manila, the
American Army in#aded Leyte. On December 7, the American

Army landed on Ormoc Bay, and it became apparent to General

¢
Yamashita that the battle of Leyte was lost.
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However, about that time the Chief of Staff for
operétions, from the Imperiai General Headqﬁarters'in Tokyo,
arrived at General Yamashita's headquarters and urged ;

- further aétion against our rorqes on Leyte; and the Accused,
because of this, actually made plans to ﬁikm a counter-
landing on Carigara Bay. This counter-offensive was‘dpcidod
against by the Tokyo representétive, wheh the Americans
landed on Mindoro.

The Accuse¢'s next problem was the defense of Luzon.
His firsf action in this regard was to increase the strength
of his army and to unify the command. Reinforcements were
requested from the Supreme Southern Command. Only one-third
to one-half of the three divisions sent by the Supreme
Southern Command survived the American attacks by air and
submsrines.

The headquarters of the Supreme Southern Command
had moved to Saigon on 11 November, taking with it the
headquarters of the 3rd Maritime Transport. At about the
same time, the prisoner of war camps came under the full
: command of the 1l4th Army Group.

. To unify the 14th Command, General Yamashita requested
th;t 30,000 troops under the Southern Command be transferred

to him. This wés'accomplished in the early part of

December. The 4th Air Army came under his command on

1 January 1945, the 3rd Maritime Transport Command came

under his command during the period 15 January to 15 February
of this year. The navy never came under his command, but the
naval troops in the 01tonf Manila came under the command

of the 1l4th Army Group on 6 January for tactical purposes
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: durihg landing operations only.
; This limited command was basod on a long~-standing
agreement between the Japanese army and navy 1n\Tokyb.

This tactical command 1nvolved ‘the right to order naval
Htroops to advance or to retreat, but did not include the
command of such things as personnel, discipline, billeting
or supply. ,

General Yamashita's plan for the defense of Luzon,
for sound strategic reasons, called for the evacuation of
Manila. In line with this plan, on 26 December the Accused
moved his headquarters to Ipo and on 2 January to Baguio,
where he remained until the middle of April.

After the'American victory on Leyte, the Japanese
situation on Luzon became extremely precarious. The
American blockade became more and more effective; the
shortage of food became critical. The American air force
continually strafed and bombed the Japanese transportation
facilities and military positions. General Yamashita,.
'charged specifically with the duty of defending the Philip~-
pines, a t;;k that called for the best in men and equipment,
| of which he had neither, continued to resist our army from
9 October to 2 “eptember of this year, at which time he
surrendcred on orders from Tokyo. _

The history of General Yamashita's command in the
Philippines is one of preoccupation and harassment from
the beginning to the end.

Thank you, gentlemeh. I shali now turn the argument
over to Captain Sandberg.
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CAPTAIN SANDBERG: No one will ever know the complete

story of what happened in Manila in those bloody days of
February, 1945. The Jepanese who participated cannot tell |

' because undoubtedly they are all dead. But if there is one .
fact which emerges clear and ﬂnmistakhble from the welter
of conflicting reﬁorts,'rumor and gossip, it‘is that General
Yemashite did not want fighting in the City of Manila, and
that what heppened ocecurred not only against his judgment
and his wishes but against his express orders.

At the outset one point should be clearly enmphasized.
There is no rule of international law that says a commnndér
rust abandon a city. If General Yamashita had wanted to
defend Manila to the last he would have been perfectly
within his rights under the accepted international law
and under the accepted standards of military warfare.

History is full of commenders who fought last-ditch
fights in besieged cities -- Stalingrad is only one of a
long list of beleaguered cities which fought to the end.

But General Yenashita decided to abandon Menila,
andlgy is very frank about the reasons. He puté his ‘
notivation solcly on strategic and not humanitarian grounds.
Manila, he says, is indefensible and any attenpt to
retain would have been strategically unsound. Therec
werc at least three good reasons for this coneclusion.

First, it was impossible to keep open fbod sources
for thc population of one million persons;

Second, the buildings are highly inflarmable and
so a constant battle hazard for a defender;

Third, the land is flat and peculiarly unsuited to
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Japanese strength, armor and battle methods. 1In addition;
Manila was of no particﬁlar strategic 1mportaAce to the
army, although it may be noted that 1t was one of the

chief harbérs of the Orient and it was of vital importance
to the navy. T |

The soundness' of General Yamashita's strategic views
is borne out by what happened. The Japanese forces caught
here were crushed between the bay and the river, pnd with
no natural defenses and no escape route, were demolished
to the last man.

The next question is this: If Yamashita did not want
to fight in Manila why did he not declare it an open city?
And his answer to this is likewise the answer of a military
man with no attempt to put a humanitarian gilding on
the harshness of war. General Yamashita did not declare
Manila an open city because if he had done so it would have
been a fraud. The declaration of a city as an open city
has the effect in international law of making the city
immune from enemy bombardment., No city is properly an open
city unless it has been cleared of all military fortifica-
tions and supplies.

So long as Manila was full of war supplies, which
he did not have the time, fuel or transportation to remove,
and as long as the navy was basing 1t§ main operations,
activities which he never had authority to curtail,‘he had
no right to label Manila "open", and so invoke immunity
" from bombardment by thelAmerican forces. If he had declared
Manila an open city then, truly, he would have violated
the ‘1aws of war, just as the Germans did in 1944 when they
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declared Rome an open city, knowing that as a center of
war supplies Rome had no right to imrmunity from bombard-
nent, Instead General Yonashita todk the conservative
course of moving to put Manila outside the a;eq of battle
w;thout denanding any ipeciairstdtus from_fhe American
'fo:cea for so doing. - . il ‘ ;

The steps he took to achicve the evacuntion of the
city were clear and certain. In the middle of November
he ordered General Kobayashi of the Manila Defense Corps
dand Licutenant General Shimono of the Commissariat to
evacuate. Subsequently sinilar orders were given to the
Shimbu Group on its activation and to the Fourth Aii Arny
when it cane under his command on Jamuary lst.

As a recsult of 211 these orders the Herculean task
of noving the army installations from the city was
acconplished so expeditiously that by February the 3rd
there were left in the city only 1500 to 1800 troops of
the Noguchi Detachment concerned with the guarding of
supplies left in the city. 7 ‘

| For thesc basic facts the Commission does not have
to rely on the testimony of General Yanashita and his
gubordinates. Our own official intelligence and opera-
tional rcports, in evidence, refer both to large scale
troop withdrawals from Manila and to the presence of only
snall residucl army eclements in the city at the time of
the Battle of Manila,

"It nay also be noted that at the same time the
Japanese Army was withdrawing its troops it was encourag-
ing the civilian population to leave the city to go to
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the .provinces where foqd'was more plentiful. This point,
clearly establiahed, we think by'thé'issues of the Manila
Tribune in evidence and the testimony of several of .the
Prosécution rebuttal witnesses, dihpoaea once and for all of
the rumor or gossip that the Japanese-Army in some manner
‘imprisoned the civilian.populﬁtion within the city Qnd
would not let it leave, | :

Given all these moves, why did General Yamashita's
plan fail? Why did the navy stay behind? We know that
thef were ordered to leave. Even bgtoré the navy came
under his tactical control General Yamashita had instructed
the Shimbu Army to inform the naval commander of his
wishes. And when the navy came under Shimbu on January
6th, 1t came under the direct compulsion of the direct
order to evacuate., During January, there was some with-
drawal of naval troops, but on‘February 13th, General
Yamashita learned for the first time that there had not
been substantial compliance with his order -- that the -

_bulk of the navy troops were still in the city. Very '
much concerned, General Yamashita sent an urgent order
_ to Shimbu that the navy must withdraw immedia tely in
: accordance with previous orders. But the navy did not
withdraw and the Battle of Manila ensued.

As to exactly why the navy stayed behind in Manila,
we can only speculate, But Vice-Admiral Okoochi, the
Supreme Naval Commander, advanced two reasons before this
Commission. First, that transportation facilities made
withdrawal impossibie; second, that Admiral Iwabuchi
deliberately delayed his'withdrawal because he had not yet
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conpleted the destruction of the harbors, docks and store
of supplies in the ecity. :

Since the transportation problen was no nore aiffi-
cult for thc navy than for the army dnd the arny was able
to evaeuate, W6 think that we ngy-assune that ‘the second
reason is the really inportant one.

As Adnmiral Okoochi tesfified, he had 1ssﬁod'an order
in December for the destruction of harbor and dock facili-
ties and naval-supplieé; on January 6th this order had not
yet been conpleted, The order was onc fof a naval rather
than a land operation, and, consequently, did not pass to
General Yanashita's control; and it could not be revoked
or superseded b& General Yanashita.

Vie have a picture, therefore, of Admiral Iwabuchi
on January 6th, 1945, faced with two conflicting orders --
an order fron General Yemashita to withdraw and a previous
order fron Adniral Okoochi to remain until the work of
destruction was conpleted. In the opinion of Adniral
Okoochi, Iwabuchi stayed on to conplete his naval uissbh,
ard the Battle of Manila ensued.

e Now, there is little quegtion) but that the Menila

0

atrocities were cormitted by these naval troops. If the
evidence in the recoRg%gi caps with anchors were not

“enough, the mere proportion of 1500 to 1800 army troops

to 20,000 navy troops, and the disposition of the naval
troops in the atrocity area along Manila Bay south of the
river would certainly clinch the point., We subnmit that
it is very doubtful indeed whether under any definition
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of the term these navy troops were under General Yamashifa's
cOmmahd.

It is true that they passedvto his command on paper,
but it is also true that the only important order he
ever gave them -- the order to evacuate -- they failed to
garry'out. This is because'thq Tokyo agreement which
steered a middle ground between the praditional and-Age-
0ld rivalry of the two services, provided for.a dual con-
trol in case of land operations{ Admiral Iwabuchi's troops
were serving two mastérs at the same time: General
Yamashita for land operations, Admiral Okoochi for opera=-
tions of naval importance; but when the conflict arose,
they followed the navy.

In addition, even so far as land operations were
concerned, General Yamashita's authority was limited to
the tactical, the order to advance or retreat. Over
supply, personnel, billeting and, most important --
discipline -- he had no coantrol.

But most important of all is the practical problem.

" How can the man possibly be held ac-ountuvie few the |
action oftroops which had passed into his command only ..
month before, at a time when he was 150 miles away --
trbcps whinsh he 'ud never seen, trained or inspected, whose
-gmmanding officers he s~uld not change or designate, and»
ovér whose actions he has only the most nominal control?

The Prosecution contends that tliere was a blan
in the Manila atrocities. We do not see any. We see

only wild, unaccountable looting, murder and rape. If

there be an explanatizn of the Nanila story, we believe 1v
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lies in this: Trapped in the doomed'city; knowing that
they had only a few days at best to live, the Japanese -
~ went beserk, unloosed their pent-up fears and poasions~
in one last orgy of abandon. - There are sone phases of
the Manila situation that point to anti-guerrilla acti-
vity, it is true, but there are nony others which do not,
Can the rapes connitted in the Bayview Hotel be explained
on this basis? |

Does the Prosecution contend that General Yamashita
ordered these rapes? . .

And if General Yanashita is not charged with order-.
ing the Manila ntrocities, what is the charge? 1Is he
charged with having failed to punish the 20,000 Japanese
left in the city after the battle?
| Another question remains. How does the report of
the liaison cormittee of the Japanese Army fit in with
the testimony before this Comnission?

In our opinion, the statenent is an anbiguous one.
In our opinion, this statement is subject to two possible
interpretations, and according to one of these interpre-
tations it is perfectly consistent with the testinony.
According to another interpretation it is not.
; The nmbiguity in the liaison cormmittee report lies
in its use of the word "Manila." General Yanashita has
testified that the word '"Manila" when used in operational
orders did not refer to the City of Manila at all, but
referred to thevwhole'Manila sector, tho whole area
south of Nichols Field, north of Lake Laguna, Antipolo

and the mountains to the north, Wawa, Ipo and other areas
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up to the Pampanga River.

P Read in the light of this meaning, the report of
‘therliaison cornittee nakes sonsé. It is true that the
Menila sector, as so defined, was one of the thxee points
of nain troop concentration. It 1s_true gléo that Manila,
as so definéd, was defended to the utnost. That the
liaison cormittee was using the tern "ﬂanila" in this
broad sense is confirmed by the statenent in subdivision
E, which refers to the main defensive positions at
Montalban, Ipo and Antipolo, the forward outposts af
For McKinley, Nichols Airfield and Karokan Airfield --
2ll outside the city linits -- and nentions as being
inside the city linits only one battalion, described by
it as a "Sulcide Battalion," but identified in this trial
as the 1800 men of the Noguchi Detachment, left behind in
the city to guard the withdrawal of war supplies.

If, however, the liaison report is using the tern
"Manila" in the narrow sense of the City of Manila, it
does not make sense. For the fact is that Manila was not
defended to the utnost., Our own intelligence reports
confirn ;pa fact of constant withﬁrawai of troops fron
the city’befgre'the Anerican advance. General Yanashita
testified on the stand that he had received no ordefs to
defend Manila to the utnost. And one fact is clear and
certain: If he did receive such an order, he very definite-
ly ignored and disobeyed it.

In our opinion the,liaison report does not have rmuch
probative value. It does not contain actual documents,

nerely the recollections of staff officers, and it states
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on its face that it is not absolutely correct.. _

7/ One point remains -- was there any Japanese plan to
destroy_the city? - Was there an order such as has been
referred to by the Prosecution for the destruction of the,
city? The best answer td fhis question, we feel, was
giken by Capt#in Sparnon, of ATIS, who stated that nowhere-
anong all the hundreds of thousands of documents captured
by the United States was such an order to be found.

The only order in the record is one of the Inpericl
Naval Defense Force to destroy the ragtories, warehouses
and naterial., Apart from being o perfectly legitinate
nilitary order, it was undoubtedly issued pursuant to
Adniral Okoochi's plan of December, 1944, for destruction
of naval supply depot. It is an unmistakable conclusion
that it was under this order that the buildings along the
northern bank of the Pasig River in downtown Manile,
where Colonel Hashinoto testified the naval supply depots
were located, were demnolished.

It can hardly be pure coincidence that the only
iarge-scale destruction in Manila was at the points of
heaviest fighting, namely, the north bank of the Pasig
and South Manila along the bay, but this destruction is
battle destruction.

Our own XIV Corps report describes in great detail
how we brought the point-blank fire of 155 nillinmeter
howitzers, took destroyers and tanks to bear on the large
public buildings of Manila until the buildings collapsed
and were denolished.

The battle of the southside of Manila was a house-
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to-house, roon-to—foom battle, and it was a battle of
Jopanese smell orns ageinst Aneridan artillery nmorter
firec and flame throwers. '

: 7 our own XIV Corps also reports that tha only Jap ar-
ese denolitions outside of destruction during conbat was
of bridges, and this corroborates conpletely the testinon&
of General Yanashita that the ohly order ﬁe~gave was for
the destruction of bridges.

If the Japanese had wanted to destroy the city, why
did they not do so in Jonuary, after the Anmerican landing
of Lingayan? ‘

Why did they not put to the torch the vast populous
sections of Manila, Quiapo, Santa Cruz, Sampaloc, San Jeaun,
Santa Mesa =-- all highly inflermnable, yet left virtually
untouched and unharned.

Our conclusion rmust be that, if indeed General
Yanashita did receive. this mysterious order from Tokyo,
thet order vhich the nysterious voice on the sound track
says.that an Aneriéan soldier found on the body of a
Japanese soldier,_But which no one else has seen since,
he certainly failed niserably to carry it out.:

"’"/cenexgal Yanashita arrived in Manila on October 9th
and left on December 26th. In those two key dates lie
the sqlient explanation of rmuch that ggppenad in the
Philippines. General Yanashita had his headquarters in
Manila only two rnonths and seventeen days. We can
understand just how short a tine that was because it
parallels almost exaétiy the tine this trial has beem
proceeding. Fron the tinme of the arraignnent on October
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8th until today, General Yanmashita's case has been pending
ﬁéfore this Cornission only about three weeks less than
the entire time of his stay in the City of Manila in

1944, .Thét is the date of Count Terauchi's renoval fron
Manila. ‘ - " ' |

Until November 17th, queral Yanashita was not even
the highest cormander in the City of Manila. His irmed-
iate superior, Count Terauchi, was here. He was on the
spot and he was in charge. And, nost inportant of all,
it was Count Terauchi and not General Yanashita who was
handling affairs concerning the civilian population ==~
the relations with the civil governnent and the discouragc=-
nent and suppression of anti-Japanese activities., The
basic period, therefore, is fron November 17th to December
26th, a nmatter of a mere five wecks, during which General
Yanashita was in Manila and in charge of c¢ivilian affairs.

Can it be seriously contended that a cormander,
bes;tand harassed by the eneny, staggering under 2
;uccessful eneny invasion to the south and expec%ing at
any moment another invasion in the north, that such a
cormander could in the period of a handful of weeks
gather in all tho‘strings_of adninistration?

Could he in this period of time get a true picture
of what the hilitary poliece, with its three years of back-
gréund in Manila and its long tradition of closc contact
with Tokyo, was up tJ, what it was doing right and what
wrong, what legally and what illegally? Wasn't he forced
by the very nature of the tine and place and circumstances
to rely on the course.of econduct of the established,

)

3923



i

functioning, subordinate cormands?

And yet the record shows thaf General Yenashita

"did do sonething, that he acted'Swittly, decisively,

drastiqdlly. Snortly after the departure of Count
Terauchi in November he met with President Laurel for
‘the first time. This was as it should be, because prior
to the departure of Terauchi he was not concerned with
civil matters.

At that tine he spoke to President Laurel about his
desire to prométe friendly relations between the Filipino
people and the Japanese troops. '"Because of the differ-
ence between the Filipinos and the Japanese in religion,
custons and speech," he said, "undoubtedly there would
arise incidents," |

He hoped to be able to keep such incidents to a
ninimun but, he said, would President Laurel please report
to hin without reticence anything that should coéome to
his attention.

Sone time later President Laurel took advantagé
of this invitation and told General Yanashita that there
was one thing which tended to create discord with the
civilianvapulation, the nethods of the nilitary police.

This was just a very general conversation, but
General Yamashita went back to his office and said to
his chief of staff, "President Laurel has got something
to 'say about the military police." Go and find out what
is the nmatter." ‘

General Muto went, and he was told that in Presi-

dent Laurel's opinion the nilitary police were over-

3924



zealous and were naking arrests on ihe basis of false
reports of inforners. . |

| Shortly after General Ynnﬁshita's first conversa-
tion with President Laurel he had called Colénpl Nagahana
in to caution hin to pfbceed with giéatgr éare,'and |
General Muto had spoken to hin also about the complaints.
In addition, General Muto 1nstituted.an investigation of
the military police. '

However, the Japanese Army does not have an inspec-
tor general's departnent comparable to that naintained in
the United States. The only investigative agency in the
Japanese Army is the nilitary police itself -- and the
very agency it was desired to investigate, as General Muio
pointed out, would have been a very difficult and very
long process indeed to get the real truth about what
was going on inside the Kempel Tai. When President Laurel
conplained again, this time about the arrests of a friend
"and relative, General Yanashita took firm and immediate
aét@on. He recormended the irmediate removal of Colonel
Nagahana., il

T9/understand the notivations in this natter we
have to go back to the originesl assunptions on which
General Yamashita based his plan for defense of Luzon.

He knew that he was fighting an uphill battle ageinst
Anerican superiority in all arns. He knew that friendly
relations with the civilian population and with the civil
governnent were essential. He nade this point emphatically
~to his subordinates generally'on arrival, and to Colonel
Nagahama in partiqular on severcl occasions thereafter.

.~
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He knew that an unfriendly civilian population would be
an additional and very powerful military ‘arm of the invad-
ihg Americans. History proved him fo be correct. Our
own military_andlystg of the iIV Corps credit thz anti-
Jahqn@se sentiment of the Filipinos as one of the four
major reasons for our mi;itary success here, This ele-
mentary fact of military strategy General Yamashita knew,
But what he'did not know then was that he was goinj to
fail -- that his few months of effort were not going to
wipe out the years of ill-feeling which grew under his
predecessors, General Homma and General Kuroda, and that
the Filipino people were just waiting for the signal
light of the American counter-invasion to turn in full
fury against the Japanese,

He recommended the removal of Colonel Nagahama.
He did not remove him because he had no power.to do so.,
The papers had to follow the long, tortuous route to the '
cupreme Southern Command at Saigon,'from Saiéon to Tokyo,
from Tokyo back to Saigon, and from Saigon back to the
Philippines, He recommended the removal on December 1st,
1944, and the official apnroval did not come back until
February 1lst, 1945. It took eight weeks to remove Colonel _
Nagahama, although ordinarily such a removal could be
completed in two weeks. Why it took so long for Saigon
and Tokyo to consider an act in the case of the commander
of the military police we can only speculate. But we
ﬁo know one thing: It was during;ﬁhis eight weeks =~
during’the months of December and January -- during the

time that Colonel Nagahama was on the way out, yet not out,
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that the affairs of the nilitary police took the turn
that is the subject of consideratioh of this Comnission.

It is one of the peculiarities of the 5apunése Arny
systen that a connandef_cannbt renove on the spot a sub-
ordinate whose perfornance is unsatisfact;ry. He can
only recormend it to higher authority. As"officers of the
United States Arny we fail to.undefstand this. But not
only is this the case in the Jepanese Arny, but it is
also true that renoval of an officer fron the comnand which
he¢ holds by direct order of the Enperor is a far nore
serious and drastic sfep than it is in our own arny#»

Gcheral Yanashite, by endorsing the renoval of
Colonel Nagahana to the Southern Suprene Cormand, had
teken this step and had every reason to believe that with-
in two weeks Colonel Nagahama would be out as chief of
the nmilitary police.

The Defense has nmeointained from the very beginning
that the key -- the explanation -- of‘much of the matfer
covered by the Bill of Particulars is contained in the
history'cf the guer;illavmovenent in the Philippines.

We have noted with appreciation that As the trial has
piogressed the inportance of this phase of Philippine
operationé has looned larger in the evidence.

As Anericans we know only too well what we owe
the Filipino guerrillas. They spied for us on Japanese
nilitary installations and troop novenents. They harassed
Japanese supply lines, damaged bridges, ambushed Japanese
detachments and assassinated Japanese soldiers and offi-

Cerse .
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What greater tribute can there be to the effecfive-
ness of their operations than the statenent on the stand
of General Muto that he was not even séfe driving in-the
neighborhood of his own headquarters ot Fort McKinley.
What illunination is cast on‘the'whole subject by General
Muto's testinony regerding the plot to blow up Fort
NMcKinley? ' ' "

About/;he middle of quember, 1944, the nilitary
police uncovered 2 plot to blow up General Yanashita's
headquarters ot Fort McKinley. Dynanite had been placed
in the basement of the officers' recreation roon. Machine
gun enplacenents, hand grenades and short wave transnission
scts were found at 2 place between Nielson Field and
Fort McKinley and 100 stands of snell arns were found
in a banboo grove near Pasig., This was in November, two
nonths before the Anerican landing at Lingeyan. The
story of this ineident explains theletter of connendatiom
to the nmilitary police of which there has becen so much
corment. -But it also brings out foreibly and vividly
the extgpt to wvhich th9 guerrillas in and around Manila
had gone in their warfare with the Japanesc Arny.

Knowing as we do the scope and extent of guerrilles
activity in the Philippines and of its inercasing tenpo
as the Anerican landing at Lingeyan approached, is it
surprising that there were in Decenber a thousan&
suspected guerrillas held by the Kerpei Tei for trial?

Our own G-2 reports mention the figure of 300,000
as a possibie nenbership figure for cast central Luzon

alone, suggesting thot neny of thesc carried on their
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?
routine duties during the day, joining the patrols, ambush
parties or other guéfrilla units only at niéht.-

One thing we rmst concede: That however ruch we
adnire these staunch and rehrleés fighters, they-were, in
Japanese eyes, crininéls, ;nd the Japanese had every right
under international law to try and execute then as such.
Any civilian vho took up arns égainst the Japanese there-
after was, in the eyes of internationel law, guilty of
war treason -- just as any Japanese in Tokyo ﬁho would now
take up arns against the United States would be a war
traitdf and subject to the death sontence. That guerrillas
could, as a natter of internationsl law be tried and
sentenced has been recognized by this Cormission.

- The Cormission has heard detailed evidence on the
Jepanese nethod of trial of guerrillas fron Richard
Sakakida, formerly a technicai sergeant in the U, S. Arny
and later en interpreter of the Judge Advocate of the 14th
Arny Group, and fron Colonel Nishiharﬁ, Judge Advocate
General of that arny. '

. This testinony is so cnfusing and conflicting that
it is inpossible to sfate with any degree of certainty
just what thc procedure was. The points on which these two
witnesses agree are as follows: :

First, there is con investigation by a nilitary
police investigating officer; then there is a consultation
or conference by the judge advocete's departnment; then
finally there is a forn of triel, which has mich less
inportance and fornality than the hearing in the judge
advocate's department. Colonel Nishiharu's testinony is
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so full of inconsistencies, confusion and untruths thet
we find it inmpossible to analyze it intelligently.

His stataﬁent, for exanple, that a death sentence
did not require the'approvalqu the appointing authority
is so:dbviously at VQrignée with the fact that it defies
intelligent discussion. ' |

There is one péint, however, thai energes clearly
fron the nass of tcstinon&, and that is enbodied in
Prosecution's Exhibits 319, 320 and 321,

These three docuncnts which'aro labeled "Verdict"
arc apparently the records of conviction of persons charged
with nenbership in guerrille organizations. The dates
of these verdicts are in two cases 22 Decenber, and in
one case 13 Decenber 1944, The docunents are nineographed
and in each case refer to the basis of the decision as a
statenent given by the defendant and a statenent of the
arny judicial policenan. In each case the accused is
found to have been engaged in guerrilla warfare ageinst
the Japanese Army. In the case of the verdicts of 22
Decenber, the sentence is signed by one officer as "Judge."
In the casc of the verdict of 13 Decenber, the sentence
is signed by three judges.

The evidence indicates that Japanese nethods of
trial and procedure are foreign to and repugnnnt to
Americen standards of justice. Sergeant Sakekida festi-
fied, however, that the nethods described by hin were
used not only in the case of civilians accused'of guer=
rilla activities, but also in the case of Japanese

soldiers accused of purely nilitary offenses.
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~ In neither case was the:eAa right to counsel;
in neither casc were witnesses called. In both cases
the decision of the court wos based on the facts developed
_in the nilitary police investigation held before trial.-
The only difference developed by the witness between
the courts-nortial triecls of Japaneée soldiers and the
nilitaryi#eibunal trials of suspeoted guerrillas was this:
Thet in the case of Jopenese soldiers, the soldiers' con-
pany cormander or personnel officer would be called in and
consulted'as to the severity of sentencc. '

Colonel Nishiharu did not testify on the question
whether there was cony difference in ony procedure of
tryving accused guerrillas and Japanese soldiers. Testi-
nony fron Colonel Nishihura on this point was waived.

On analysis of the shifting ond inclusive evidence
it seens that the only diffcrence which clearly appears
between the ricthod of trying suspected guerrillas after
Decenber 14th or 15th ond prior to that date is that the
nunber of judges signing thé verdict was reduced fron

'fhree to one. This appears fron Prosecution's Exhibit
319, 320 and 321, in which three judges are shown as
sié;;ng the verdict on 13 Decenber and only one judge
shown on 22 Decenber.,

That the procedure wes quick, infornal ond surmary ‘
both before and after the 14th or 15th of Decenber can
hardly be doubted. That Japanese conceptions of a fair
trial differ noterially fron Anglo-Soaxon conceptions
likewise cennot be doubted. But that the methods of
.trial dcscribed by Sergeant Sakakide as being in use for
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both Japanese’soldieré and suspected guerrillas are sub-
stantially the methods of trial called for by Japanese
military law and regulationé is'likewisé not subject to'

~ doubt. g : o

Colonel Nishtharu has testified that he had a con-
ferencaswith GenerpIYYampshita and a conference with
General Muto on the 14th or the 15th of December relative
to the method of triai of suspected guerriilas. Both
General Yamashita and'Genéral Muto deny categorically
that there was ény such conteranée,

This Commission will have to decide whom it considers
more worthy of belief on this score. We think that Colonel
Nishiharu with his vagueness and uncertainty and his in-
ability to remember the most elementary facts is not
worthy of being believed. According to Colonel Nishiharu,
General Yamashita said nothing at all to him at this
meeting -- only nodded.

At a previous conference on the question of pardon-
ing Japanese prisoners so that they might rejoin the army,'
General Yamashita, according to Colonel Nishiharu, did
not euén favor him with a nod, just listened. We cannot
believe that tha'Commission, after'listening to General
" Yamashita on the stand for 19 hours will accept this story.
In contrast to Colonel Nishiharu's vagueness and evaﬁibns
are the definite and forthright statements of both General
Yamashita and General Muto on this point.

Let us, however, examine the one-sided conversation
which Colonel Nishiharu says he had with General Yamashita,
on 1 December,.and he described it as follows:
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7 "I told hin that o large number of guerrillas were
in custody, but to try then in court would be inpossible
" due to lack of time, amdl therefore the officer of the .
nilitary tribunal, after an investigqtion would cooperate
with the nilitary police'in the handling'of the prisoners."
| On cross exanination on Decenber 3rd his description
was approxinately the sane:. |

"It appears that the Kempéi Tai arc sending a great
nany guerrillas to the nilitary tribunal, but there is
no tine to judge then in a fornal court..vThey should be
investigated by the officers of the nilitary tribunal, and
then in liaison with the Kenpei Tai, those who should be
rcleased should be released, and thosc that were to be
punished should be punished,"

Assuning for the rioment that Colonel Nishiharu did
nake this statement, in what respect was he proposing a
change fron the ordinary, orthodox and usual procedure
of nilitary tribunals?

Both Sergeant Sakakide and Colonel Nishiharu testi-
fied that both before and after the niddle of Decenber,
“ the role of the military tribunal was simply to approve
or disaopprove the findingsof the Kempei Tai ond not to
take evidence or hear witnesses. Colonel Nishiharu nay
have thought he was proposing sonething new, but if‘ali he
said is what he elcins he said, he was sinply describing
to General Yanasﬁita the ordinary, orthodox usual pro-
cedure for nilitary tribunals as prescribed by Japaneée
law and regulationé.

One point night be added: Colonel Nishiharu-nade -
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: muéh of the need for haste in view of the impending
removal of Generéi Yamashita’s’headquartersffrom Manila.
Actually there was no such need at all. When the tima
camé, General Yamashita transferred general court-martial -
jurisdiction to the Shimbu Army, thus giving to General
fokoyama full authority to dispose of;pending cases of
suspectéd guerrillas. ; : .

We have only one observation to add: Did Colonel
Nishiharu honestly believe after 23 years of service in
the army, and aftgr th: ;e years of service as Judge
Advocate in the Philippine Islands, that a deéth sentence
of a military tribunal did not need the approval of the
appointing authority?

We can hardly believe that he did.

In concluding the discussion of the military police
situation in Manila, we think the salient points are these:

First, that guerrillas are, in the eyes of 1nter-
national law, subject to trial and execution if caught;

“econd, that international law does not prescribe
‘the manner or form of trial which must be given;

Third, that the suspected guerrillas held in
Mani}g in December, 1944, were tfied in accordance with

/
the provisions of Japanese military law and regulations;

Fourth, that General Yamashita never ordered or
authorized any deviation from the provisions of Japan-
eée military law and regulations;

Fifth, that the fact that the method of trial pre-
scribed by Japanese military law and regulations is a

summary one and not in accord with rnglo-taxon conceptions
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‘of justice 1s imnaterizl, since international law does
not prescribe any special method of trial; and in no
event are Japaneée nothods of trial provided by. Japanese
law the fault or responsibilityrof the Accused in this case. -

GENERAL REYNOLDS: There will be o recess for
approxinately ten ninutes.

(Short recess.)
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GENERAL REYNOLDS: The Commission is in session,
Tﬁe Defense may proceed,

CAPTAIN REEL: May it please the Commission, to
recapitulate for a moment the plan of this sﬁhmation: the
background, the chatact?r of the Accused and the situation
he faced here in the Philippine Islands were brought to
your attention by Colonel Feldhaus, We then Ségan to con=-
sider the affirmative case put forth by the Prosecution,

It is our opinion, sir, that that case, those 123 some-odd
specifications break down into four major groups:

1. The Manila situation,

2. The milita;y police situation,

3. The matters of atrocities in the provinces aside
from Manila, which we believe have a close connection with
the guerrilla situation, and

4, The charges relative to prisoner-of-war camps.

We have divided that up, as I believe is obvious now,
so that Captain Sandberg discussed the military police situa~4
tion and the Manila situation, and I am going to use the
time allotted to me by the Commission to talk about the
atrocitiss, the items of the Bills of Particulars that
had to do with the atrocities in the'provinces and the
gﬁerrilla situation and also the prisoner-of-war camps.

I want to start with this question of the prisonerQ
of -war camps. The charges in so far as prisoner=-of -war
camps are concerned fall into two main categories: )

1. In the first place, there is a group of items
having to do with the killing of prisoners of war.

2. On the other hand, there is another group of
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" evidence having to do with the mistreatment of prisoners
. of war with especlal reference to lack of food and lack of
medicines, = o e
First of all I wish to talk about those items that
had to do with the killings, That in turn breaks down
into five c&tegbries: (15 the Palawﬁh'incident in which
‘there is an allegation that 150 persons were killed; (2)
the Santo Tomas 1nc1dent‘1nvolving four persons{ (3) the
Los Banos incident involving twé persons ; (4) a matter that
does not have anythiﬂg to do with prisoner-of-war camps
as such but has to do with alleged executions of prisoners
who were captured in the field, they being at Leyte, Cebu,
and on Batan Island; and (5), and finally, the Olongapo
situation having to do with the voyage of the ORYOKU MARU
in which there was an allegation that prisoners were killed.
The other allegations I shall take up afterwards.
Those have to do with mistreatment especially so far as
food is concerned, First of all I wish to dispose of the
Palawan incident. ' ..
In so far as the testimony before this Commission
1s concerned there is no evidence that General Yamashita
_-had any connection with the Palawan incident. As a matter
: of fact, there were no connection, no chain of command, no
tie-up at all between General Yamashita and the personnel
-at the airfield who allegedly committed these atrocities.
This occurred at a time when the air force was not under
General Yamashita's command,
The essence of this charge is that troops under
his command committed certain acts, And we submit that
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“if it is not proved that troops were under his command, the
charge must fall in so far as that item is concerned.

The testimony of the defense witnesses -- General
Yamashita, General Muto and thé others -~ is clear on this
- point,- but we do not need to look at the testimony of

defense witnesses, The only witnoss that the Prosecution

~ 3 _produced to show the chain of command in so far as Palawan

" is concerned was General Kou, whose statement they put in
~and, therefore, in so far as the statement 1s concerned
the Prosecution made him their witness: Exhibit No. 238,
The other withesseS'and the moving picture all had to do
with the occurrences at Palawan., But the only word in this
testimony from the Prosecution side as to the chain of
command, as to the control of troops in Palawan is found
in their own Exhibit 238, And General Kou was clear and
concise on that matter! I read:

"Q Wefe you in control of the prisoners who were
kept at the airport at Puerta Princesa, Palawan?

"A I had no control over the airport at Puerta
Princesa, Pglawan, It came under the immediate command
of the air force headquarters.

* ok ok ok ok k%

"Q Were you not in charge of prisoners of war in
the Philippines? _

"A Yes, I was. The regulations concerning that
particular instance or similar instances were as follows:
In general, I had control over all prisoners of war but
‘ those.priéoners of war attached or sent to other units for

work came automatically under the control and responsibility

3938

~Q_—



of the particular unit commgnder.ﬁ
' And then specifically:

"Q What did you do if you wanted to get some pri-
soners back? 5

"A I remember that in the case of prisoners of war
dispatched to work in airfields I had nb-éonfrql, In the
case of airfields thé'chain of command was not under Generai‘
Yamashitﬁ but under the 4th Air Army,"

That is the only testimony of the.Prosecution bearing
on this entire subject of Palawan. And we submit that the
allegation must of necessity fall,

Now let us take up the allegation that four men were
executed at Santo Tomas: Grinnell, Duggleby, Johnson and
Larson.,

There 1s in the testimony, sir, no clear evidence
as to exactly what did happen to these men. It appears
that they were taken away from the prison céhpound, the
internment camp, by the military police -- not by any
orders of General Kou, General Yamashita or anybody else
"except the military police, and apparently they had that
authority.

What happened to those men we do not know except
that later on -- considerably later, after the liberation,

a matter of a month and a half to two months later --
their bodies were found near the military police barracks
in Manila. We can surmise from that that they were
executed, but there is no evidence whatsoever as to whether
or not in that period of time these men received any kind

of trial. There was some evidence from various'witnesses
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to the effect thgt'they were apparently charged with various
types of guerrilla activity or connection with the American
forces, but there is no evidence by anyone that they were :
not tried on this charge. They may have been tried. And .
the fact that General YaMAshifq did not have presented to
him for signature death warrants of these men would not
prove that they were not triéd, because they left Santo
Tomas at the end of December and if they were tried it must
have been while the Shimbu Army had the court-martial'Juris-
diction, '

So there is no evidence here to substantiate the
allegation (and I quote) that these men were "executed with-
out cause or trial",

The third allegation in so far as killing prisoners
of war is concerned has to do with Los Banos prison camp,
The allegation is and the testimony was that on the 20th
and 28th of January 1945 at Los Banos two men, one named
Held and one named Louis, were executed., There.seemed
to be some question as to whether or not they had attempted
to escape and, as tp one of them, whether he had been shot
while attempting to escape, although it appeared that the
final death blow was given later.

There is in this case no evidence whatsoeverjbefore
this Commission that General Yamashita knew about this,
condoned it, excused it, ordered it or had ahy connection
with it whatsoever. His testimony was clear. He did not
know of it until this case was started and he saw the
Bills of Particulars.

Now there, I think we can assume that there ﬁrobably
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was nd triel f.om the testirony of the witneéses, but it
is not clear thét while these twb witnesses were out of
sight there was not what might have been in the loose :
Japanese method, as pointed out by Captain.Sahdberg, not :
conforming to Anglo-Saxon ideas, a.tr;él. And ther: again
the mere fact that General Yamashita did not get a death
warranf would not prove there was no tria;; because that
Los Banos prison camp was in the area covered by the Shimbu
Army. 4

" There was some testimony there by a witness named.
Hennesen,found on pages 1948 and 1949 of the record, who -
said that he saw a notice on the bulletin board-to the
effect that the camp commanding officer (and he quoted it
and said that this was the precise language)'"had orders from
the Imperial Headquarters from Manila, 28 January 1945,
to execute any prisoner who attempted to escape".

This notice was not signed by anyone from Manila;

It was signed by the camp commanding officer, So it is
pretty flimsy; hearsay at best. -But it is 1nter§sting
to note that the other witness, and a very impressive
witneés, if the Commission will recollect -- the lawyer
de Witt -~ stated that he saw the.bulletin board; that he
saw on that bulletin board the other two notices, that is,
the pfotest and the answer to the protest, but that hé
never saw anything else,

Furthermore, we know that in January, January 28th,
anytime in January, 1945, there was no headquarters of any
sort in the City of Manila., And we know further now that
the only "Imperial Headquarters" that ever was in Manila
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was that of Count Terauchi and it had no connection with
‘the Accused except that it was superior. ,

The fourth set of allégatidns having to do with the
killing of priloﬁers is the one that I Styled "c‘ptﬁred
,prisoners“, those who were not in prison“;amﬁsz Leyte, Cebu,
‘Batan Island, e

First of all, let us consider Layﬁe.'

The allegation Sn the Leyte situaﬁioh was not proved
by any oral evidence beforé this Commission. It was brought
_to the Commission's attention merély by one written state--
ment . _

I shall take that back. I am sorry. There was more
than one written statement, There were a number of written
statements, But there was one prisoner who was supposed to
have been killed and there was no oral testimony before
this Commission.

In those statements (and I think there were two or
three) there is no evidence as to who committed the crime,
They found this body, you will recollect, of the soldier in
a mutilated and, of course, d;ceased condition,  There :
was evidence that in the vicinity there were some Japanese
troops, but there is no evidence as to who committed that
" crime; as to whether it was any Japanese troops; as to
whether those Japanese troops were.under General Yamashita,
or anything else in that connection. And, certainly, this
occurrence in Leyte at a time considerably after the invaf
sion was in a situation where 1t.1s obvious that there was
no further_communication possible between that Isiand~andw
the Commandingvceneral of the 14th Army Group. And no
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General of the ldth.Army Group. And no connection is
shown as to any knowledge, condonation, permission or any:-
thing else of that nature from General Yamashita.

' Secondly, we have the Cebﬁ incident. In Ceb2 the
Commission will recollect that there were two Americnn
prisoners apparently cabturéd and kilied.‘ One of‘them,]t
believe, was in civilian clothes at the time., It is not
clear there that there was no trial, “There may have been.
One or two witnesses stated that in their obinion there
was not, but itﬁis clear. that théy were not present_at ail
times, If there were a trial, the mere fact that Generai
Yamashita did not have a death warrant presented to him
would not be a point, because Cebu was under the 35th Aray
and even before General Yamashita ever got to the Philippine
Islands the 35th Army had court-martial jurisdiction and
right to approve a death sentence. But assuming that
there was no trial (and it may well be that there was not),
this appears on its face to be one of those incidents where
soldiers took the law into their own hands and naturally
there was no report made to the Commanding General.

Incidentally, I might point out.that this incident
occurred at.the end of March -- March 26, 1945 -- on the
Island of/Cebu while the Commanding General was in Baguio
preparing to leave for the mountains to the north., And
it is clear that there was no communication between those
areas at that time,

Finally on these allegations of captured prisoners
being executed we come to the matter of Batan Island.

Batan Island, the Commission will recollect, was
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a placs vhere thrse men arrived in a rubber boat and were
later executed. Apparently from'the'evidence_the execu-
tions there were without trial, but there is no évidence
that there was'any information brought to General Vama- -
shita's attention about this and, ihdeed;.his‘testimoq?
was a categorical denial that he Jnew anything about 4%

This was the plaée where the Commission_will raaol{
lect that a certain witness, I believe a restaurant keeper
on Batan Island, testified that he was told by a second
party that a third party had received a telegram purpor..
tedly sent by a fourth party, the fourth party being
General Yamashita, the third part& being General Tajima,
and the second party being thé one who told this story,
and that that telegram said "Kill all American prisoners
of war in the Philippine Islands'!

When the Japanese that was used by this supposed
second party, this Captain or Lieutenant who told the
witness, was translated here (the witness said he heard
it in Japanese and that he understood Japanese and that
he remembered precisely what was said) the official court
interpreter stated that the words uséd were not idiomaticj
that they mean "who talks American soldier", whicﬁ might
through some péculiar, unknown idiom to him mean "kill
American soldiers'", And he added "I have never heard a
Japanese put the word 'General' or any other title before
the name rather than after the name".

In other words, to put it mildly, considerable
doubt was cast upon the credibility of that witness by
the official interpretation of what he supposedly heard.
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But add to that this situation, sir: thére was
no prisoner-of-war camp on Batan'Island; there ﬁere three
isolated men who arrived in a rubber boat; there would be
nb.sense in sending a telegram like thit to a place wheré‘
there were no prisoners of war, And add td‘it turtper
the obvious fact that all prisoners of war in the Philip-
pine Islands were not killed. Thousands of them, as-we
shall show in a few moments, were turned over in advance
of the time of the landing of the American forces.

We submit that it is an utterly fantastic and ridi-
culous story on the part of that witness and that General
Yamashita's categorical denial of any such incident is
the complete and whole truth!

Finally we come to the Olongapo incident, the
ORYOKU MARU. That, thé’Commission will remember, is a
ship which, upon orders from Tokyo relayed through the
Supreme Southern Command, took prisoners of war to a place
that was considered by them to be safer.than the battle-
ground here in the Philippine Islands: namely, Japan,

And T bring it up in this connection because there was
tesgimony that upon the arrival at Subic Bay some of the
prisoners were shot and killed.

First of all, though, in so far as this voyage was
concerned it is clear that General Yamashita and his chain
of command had no connection with the Third Maritime Trans-
port Command that operated this vessel and was responsible
for its operation at this time. Here again we can turn
Ito the testimony of defense witnesses which.is clear on

- this point, but we do not have to because we can turn to
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the testimony of the only prosecution witness who brought
in any evidence on the connection between the voyage of
the ship and General Yamashita: namely, General Kou, I
refer to Prosecution Exhibit No. 238. And on this maﬁter
in his statement General Kou was clear. b S

On page 217 of the statemént and on page 218‘of
the statement and on page 219 of the statement the Com-
mission can find the precise and definite statement that
there was no authority on the part of General Yamashita
over the ORYOKU MARU during its voyage.

He testified here as a Commission witness and dur;ng
the course of that testimony he was asked questions about.
this matter. And again as a Commission witness General
Kou made the matter clear and certain. He said at page
3340:

"Q Now, who was responsible for furnishing food
to the prisoners of war on the ship?

"A The captain of the ship. _

"Q And who was responsible for the time when the
prisoners would be fed? | —

"A That is determined by the Captain of the ship.

"Q And who was responsible for furnishing water
to the prisoners of war on the ship?

"A That is also the captain of the ship,

"Q And if any marking is necessary on such a ship,

whose responsibility would it be to see that it is there®

Incidentally, sir, so far as we are aware, under

International law it would be a violation of the laws of
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war to mark such a shiﬁ as long as it carried munitions and
other weapons. There are no necessity and no law which
say that you must mark a prison ship.

‘The answer to the question "And if any marking is :
neceséary on such a ship, whose resﬁonsiﬁilitj‘would ip”be
to see that it 1s there?" 1is: - |

"A That too is the responsibility of 'the captain
of the ship.

"Q  Now, when you testified as to responsibility
for deliverance of the prisoners, did that have to do with
anything more than guarding them?

"A I am not stating that I am responsible for
the transportation of the prisoners of war, As far as
the guard commander's duty is concerned, . . ."

And, incidentally, the guérd commander was under
General Kou,

" , . « he is responsible for giving any aid to
'the prisoners of war and to prevent their escape, and at

the destination the guard commander is responsiblé for
| handing over the prisoners of war,"

There was soméJquestion as td.responsibility for
loading/ghat'yessel. It appeared clearly in the evidence,
sir, that the order came from above to ship that many
prisoners of war and the order came to the Third Maritime
TranSpoft Command to furnish a vessel, The vessel was
crowded but, as testified to by General Kou, it is clear
‘that, although it was crowded, those prisoners were given
the same accommodation as the Japanese soldiers got. Not

 good, to be sure; not proper; not comfortable; but in so
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far as any violation of law is concerned, not in §1olation
- of International law,

General Kou said that he attempted to get more

. space but it was outside of his authority, and inasmuch

as these prisoners were given the same space requirements

" as Japénese soldiers it 1s'read11y easy to see why the
Third Maritime Tran;port.Command would not fufnish any more
vessels, if indeed tﬁey had aﬁy. The festimony here was
that there was a shortage of vessels,

‘What occurred at sea is completely beyond the scope
of this Commission., And, 1nc1dehta11y, the charge here
refers to "the Philippine Islands" and not to "the sea".
And so that even if there were a chain of command running
to the Third Transport Command, it would not be within
the scope of this Commission's authority to decide that
point, :

When they got to Subic Bay the ship was bombed,
there was some strafing and some men were shot. We do
not justify in any way what occurred there, but I wish to.
point out,not by way of justification but by way of expla-
natigh, one thing that was not brought to the Commission's
attention at the tipe. I bring it out now because I be-"
lieve it has a bearing on this whole picture of this case,
especially the atrocities in the provineces which I am
going to'take up next.

The Prosecution put in a number of stétements on
this matter. In fact, the entire case on this particular
item was put in by statements; there were no witnesses

before this Commission. And one of those statements
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 (incidentally, a statement that, if we had had it, we would
not have put in) reads as follows. It is the:statqhent of

/iieutenaqt Colonel Jacobs, The;part-I am reading from is
found on pége 2860 of the transcript of record, He descri-
bed the bomb hits on the ship by American pianes”apd.theq
he said: ’ &

: "Pursuit ships strated the decks of the vessel and -
killed hundreds of Japanese women and children." ;

I mention that for this reason: ' :
I% is not difficult to picture the reaction caused

by abnormal war~psychology on the part of soldiers to thaf

~ sort of incident, We are going to run into that again and
again ia the guerrilla situation. It is no justification
to vhose soldiers that after that incident they shot pri-
soners., None at all! It is not even a legal justifica~-
tion, because fou cannot have reprisals against prisoners
of war., That is clear, But inasmuch as the essence of
the charges against Genergl Yamashita go to "control", I
think it is very important for this Commission to realize
that under Ench conditions men are not in any real sense
of the word under "control". . :
. 1 know there was testimony by General Yamashita on
this subject of “éontrol", and before I finish I am going

. to discuss that in more detail. But I bring this up now

because 1% runs through the entire picture -- not only at
Subic Bay, not only at Olongapo, but all through the Philip-
pine Islands where you have guerrillas committing acts of .
\ violence against the Japanese troops.
Finally on this subject I merely want to repeat that

!
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in so far as the OROYOKU MARU or the happenings at Subic
Bay are conéerned, there is no evidence on this_matﬁer that
anything in connection with it was brought to General
Yamashita's attention, that he knew about 1t, approved it,
condoned 1it, permitted 1t, justified it or e'x'cusédAit in

any way.
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Now, so much'for the killings.

‘The rest of the allegations as to.prisoher of war
camps had to do with treatment and, for the ﬁost part!
the,question of insufficient food. I think the Commiséipn-.
has heard a very great deal about the'food'situatign,
particularly in so far as the staple, rice, is concerned,"
and I don't think there is a useful purpose to be served
in going into the matter at great length now.

General Yamashita, General Muto, General Kira,
Lieutenant Colonel Ishikawa, all testified as to the
seriousness of the food situation; it was one of the most
serious problems that they facéﬁ. The newspapers, the
Manila Tribune, put in as Exhibits by Defense, and the
1ast rebuttal witnesses of the Prosecution, all bore out
this truth: that the food situation was very serious,
Indeed, one of the Prosecution witnesses from Santo Tomas,
a woman who was a dietician, testified that even in normal
times in the Philippine Islands nutrition is a very
serious problem, There is no question about it: that
after the American submarines got into action, and the
American Air Forceand the gqerrillas, the shipments of
rice into this area were seriously curtailed, and even
the local rice which was obtainable could not be brought
to the cities or torwhere it wouid be useful, because of
air attacks, guerrilla attacks, lack of transportation
facilities and, very important, lack of fuel. The tie-pp
between fuel and food I think was clearly shown by
Colonel Ishikawa, whom the Commission will remember tes-

tified that after his inspection trip he went immediately

»o



to General Muto and recommended that they get gasoline
from the Air Force to bring rice into the City of Manila,

| They were unable to gof that gasoline. They mado_nnme?ous
trips, and they finally got some after the Air Force came
under General Yamashita's command, but it was a small
quantity by that time and>most of it never actually came
into their physical possession.

Now, the testimony as to whether prisoners of war
got equal rations with the Japanese soldiers took up a
greaf deal of time in this case. We think the testimony
on that is pretty clearly to the effect that they did.

Not only the Defense witnesses were unanimous on this
point, but the truth of the matter came out also through
some of the Prosecution's witnesses.

But there is one thing I want to point out to the
Commission: There were here, during this period,
approximately 250,000 Japanese troops that had to be fed.
At the peak there were only 10,000 internees and prisoners
of war ~-- most of the time there were less, but at the
peak there-ggre only 10,009. The prisoners of waf and

_the internees therefore constituted 1/26 of the whole

A number of persons that had to be fed by the Japanese Army.
Now, even if they decided to starve the internees and

- prisoners of war and not give them one grain of rice,
from the time the shortage became acute, it wouldn't have
made any significant difference to the Japanese Army --
because that is a drop in the bucket. It doesn't amount
to anything; it is 1/26 of a whole,

And actually, there was no difference in the rations
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issued.- There was some testimony that in certain places
'Japanese soldiers were able to go out and buy in the
stores, the markets, but the 1ssﬁé was the same. And inl
-other places the Japanese soldiers were no% so fortunate.

Here agaln we turn not to our own iitnesses, but to
“the Prosecution's witnesses. I won't take the time of the
Commission to read General Kou's statement pﬁt in by the
Prosecution on this subJec;, but simply remark that the
matter on it can be found at page 229 and page 230 of the
- record, Incidenfally, General Kou pointed out that althouéh
the ration was the same the Japanese soldiers, even those
in the prison campé; had their own cooks, their oin
system of preparation; whereas, the prisoners of war had
their system of preparation, But the rations, the issue,
was the same,

The Witness Ohashi, the Commission will recall, was
a civilian employee of the Japanese Army and ate with the
Japanese guards at Santo Tomas, and he testified that the
food that was issued to them was the same, |

Then we had the Prosecution witnesses that came in
here on’rebuttal. There was Doctor Icasciano, a doctor
Qho reported on tﬁe physical condition of the residents
‘of Manila, showing that in the City of Manila at that time
the food situation was so serious that people were_dying
on the streets, He said he thought the Japanese soldiers
looked well fed, but he also admitted that he never had
made any physical examinations of them, never had seen
them with their clothes off, and so forth. The important

fact that he brought out was the substance of our position,
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" sir: that during December and January in the City of

‘Manila there was a food shortage, and that nobody could,

. get food; that the ration given to the internees at Santo
Tomas was not less than the Soldiers were getting, or the
civilian population, or anyone else,

Now, what about this taot that soldiors could walk
out into Manila and buy fruits and vegetabloa? No, they
couldn't., Alejandro Acuna, another witness for the
Prosecution, testified on examination that there were no .
- fruits or Vegetabios of any sort available in Manila,
Later he was brought in on redirect and said that, "Well,-
there was a little available." But the fact of the matter
is pretty clear: If there was a little, it was a very
little.

Finally we had the testimony of another Prosecution
witness, to whom reference has already been made in this
case: one Sakakida, technical sergeant in the United
States Army, later civilian interpreter for the"Japanese'
Army, and now master sergeant in the United States Army.
He testified on unrelated matters to this issue, but at
the close of his examination he was queried by a member
of the Commission,

"I am now reading from page 2300 of the record:
"Q While you served with the Japanese Army as an
interpreter from October until the time of your liberation,
did you receive ample food? ;
"A Not as much as I am fed by the American Army, sir.
"Q Did you lose weight during that time?

"A Yes, sir,
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"Q Do you happen to know the value in calories of thé
food ration that you received while in the Manila area?

-"A . No, sir. '

"Q What was the nature of your ration as to its balance?
Did yéu have vegetables and fruits?

"A It consisted of rice,<soup;vmeﬁf, fishy and a little
green vegetables, sir., ' ' d ;

"Q Any fruits?

"R Very seldom, sir.xﬂ

"Q - Was the ration better or worse as you went to Baguio
from'Manila? b

"A It became worse.

"Q It became worse?

A Yes, sir."

Now, that was a soldier who was in the headquarters
of General Yamashita during this period. He wasn't in
any minor echelonj; he was at a place where, if anywhere,
we would expect the food situation to be at its best in
the Japanese -Army.

We submit that, on the basis of the Prosecution's
witnesses, §29 food ration of the Japanese Army and the

food ration of the civilian internees and prisoners of
.

/

* war was equally poor, equally low.,

Defense witnesses made no claim that civilian
_internees and prisoners of war were well fed. They all
frankly admitted they were not properly fed, but they
all stated -- and I believe it is clearly proven --
that they were given the same ration as the Japanese

Army, and that the best that could be done for them was
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done. _

One final word on this prisoner of war qﬁéstion.
Let us come to General Yamashita and his affirmative
action that he took for prisoners of war»and for
civilian internees. First of all, as I have just stated,
he did eﬁerything he could to allev;ate the food situq—
tion in the civilian internee and prisoner of war camps.'

Secondly, I want to mention something that may
appear in the evidence as minér, unimportant, small, but
perhaps is indicative of something here., That is this:
General Yamashita testified that during the entire time
of his command in the Philippines he knew of only ene
prisoner of war who was paptﬁred, that is, one who was
brought to his attention. The prisoner of war was cap-
tured near his headquarters. That is not unnatural, in
view of a number of things: First, the poor communica-
tions, the lack of land communications between various
parts of his command; and, secondly, the fact that he
‘was on the run, he was retreating from the moment he
started -- and when—you retreat you_aren't able to take
prisoners. This particular pfisoner of war, the only
one brought to his attention, was given medical treat—
ment and'éent back to the American lines. Although a
flyer, he was sent to the nearest outfit, which was the
32nd Division, and General Yamashita testified that he
received a letter of thanks from the eommanding general
of the 32nd Division. That was Captain Shaw. -

I say that is not important, it is a small matter,
but I think it is indicative that the only prisoner of
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war Srought to General Yamashita's attention, who was
éaptured, received that treatment, :

Finally, and most important s and this is very
important -- we come to the question of the.5r¢efé of
General Yamashita for the freeing of pri;éner of war and
civilian internees. Far from ordeiihg all American
prisoners of war executed, or ordering any prisoners of
war executed, General Yamashita's orders were to turn
them over to the American forces at the earliest available
time. Now, Generai Yamashita had an order from Tokyo =-=-
this appears in the record on page 3543 -- pe had instruc-
tions from Tokyo to fhe effect that the prisoners of war
were to be released if the Americans approached. What
were Gengral Yamashita's further orders in carrying out
that basic order? His instructions were that if the
United States troops landed, long before any approach =--.
if they landed at all on Luzon, a roster of all the
prisoners was to be made up and turned over to the prptect-
ing power, and that one month's supply of rations was to be
prepared and was to be left with the prisoners; His order
was that-the 1list, the roster of prisoners, was to be
forwarded to the United States Army through the protecting
power, As General Muto testified, on page 3032 and page
3034 of the record, there was this slip-up: General Kou -
assumed that by "protecting power" was meant the protecting
power of the United States -- Switzerland. He tried to
find the representative, and there was none here. What
was intended was the protecting power of Japan, who did
have a representative here. But despite that slip-up,
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the order was carried out, and when the Americans landed
preparations were made to turn over the prisoners of war
and the civilian internees.

. In every one of the civilian internee and prisoner
of war camps the prisoners were turned over without a
hitch,; with one slight exception -—‘and I.say "slight,"
because in comparison with the iﬁole number it wasuslight.
At Santo Tomas there were 4,000 civilian internees. Thirty-
seven hundred of them were immediately turned over to the
American forces, set free before the American forces ever
got there; that was the method. The commander at Santo
Tomas disobeyed the order in one particular: He refused
to let 300, who were living in the Education Building, go
until he got a safe conduct for himself and his troops.
This was a violation of General Yamashita's order, which
made no such provision. It was not,‘so far as we are aware,
a violation of any international law, because these prisoners
were not taken from a place of safety and put into a place
of danger at ail, but it was a violation of General
‘Yamashita's orde{g. General Yamashita's orders, had they
been carried out to the letter, in Santo Tomas would have
had/i,ooo, not 3,700, prisoners immediately released. As
a matter of fact, the other prisoners were released after
the safe conduct was granted.

There is one further element here. General Yamashita
jumped the gun on the Tokyo order, He ordered the prepara-
tion for release of the prisoners upon the American landing,.
and not upon the American'approach. As a result, as he

testified, he was reprimanded by the Southern Army for
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going too far in favor of the prisoners of war and the '
civilian internees., als x

We submit that on all of these prisoner of war matters
that came to General Yamashita's knowledge or attention, he
did everything that he could do for them. , He did more than
he’was required to do, either by internatiohal.l#ﬁ, by
orders from his superiors, or from any other source of
authority.

Now, sir, if I may, I wish to take my remaining time
tO‘discuss'that part of the Prosecution's case which has
to do with atrocities that occurred outside of the Manila
area, which atrocities have already been taken up by Captain
Sandberg. There are numerous items in the Bill of Particulars,
and there has been much testimony about atrocities committed
throughout the Islands, with particular emphasis on Batangas
Province, It is impossible to consider these atrocities
without considering at the same time the background of
guerrilla activity that pervaded the Philippine Islands at
the time that these atrocities took place. May I say that
throughout this trial the Defense has made a point of bring-
ing up théJmatter of.guerfilla activity, not in justification -
of torture or in justification of execution of persons who
wefe not guerrillas, but in explanation of the circumstances
surrounding this entire bloody picture.

Now, the guerrilla situation, for purposes of our dis-
cussion, I bélieve divides itself into two parts: First of
all, the factual situation and, secondly, the law applicable.

First of ‘all as to the facts. 'We believe that it is

now abundantly clear that the guerrillas were tremendously
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-active throughout the Islands, and particularly in the
localities where the alleged‘atrocities occurred, We be}ieve
that it is clear that the activities of thg guerrillas had
‘been confined largely to qspianago and 1ntallig§nco missions
_prior to the Leyte 1anding;'but that the Leyte landing was
the signal for a flare-up and for the coordindti&n of actual
combat activities on the part of these guerrillas., These
activities have been described by some of the witnesses, and
they are fully oovered in Defense Exhibit V, which is an

| extractlfrom a G-2 document called "Guerrilla Resistance
Movements in the Philippine Islands."

Now, it is interesting to know in this conniction that
the guerrillas.not only harassed the Japanese, but that they
also raided and terrorized civilians whom they suspected of
Japanese sympathies or who did not cooperate with them in
the manner in which they desired. We bring that to the
Commission's attention at this time because we feel that in
many of these cases where there is testimony simply that
somebody came back to the scene and saw bodies and saw '
mutilgpion, that it cannot in all of those cases be assumed
that';he acts were tﬁose of Japanese troops.

Without taking the time to quote extensively from the
testimony and documents, I Jjust want to read one excerpt,

a sample excerpt from Defense Exhibit V, the 0-2-docuﬁent.
I quote -- this was gbout the guerrilla leader Merritt, one
of the most active guerrillas:

ﬁubrritt's relations with the civilian population
under his control was reported fo leave much to be desired.

Reports indicated that the people were expioited by high
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ranking Army officers and politicians,who made personal %
profits at the expense of thé people. The people were held
under control by terror tactics and anyone opposiné thé Army
was eliminated . | 0

Now, realization of the extent of the guerrilla aotivi-
ties in the areas covered by these atroeities makes it some-
times a little bit difficult to believe witnesses who, one
after another, took the stand and testified that they knew
of no such_thingAhAppening in their district; but 1t';s true
that a realization of the methods, perhaps the necessary
methods of the guerrillas, does make those statements quite
understandable. Occasionally the Commission was faced by
the refreshing honesty of witnesses who testified as to
guerrilla activities, and, in some cases, of their own
connections therewith, I don't think it is necessary to be-
labor the point of the existence of guerrillas much further,

Now, secondly, we come to the other question: the ‘
question of law on the subject of guerrillas, which has
already been touched upon to some extent by Captain Sgndberg.\
_This may be a difficult concept for us; as American soldiers,
Eé appreciate. To us it is true that guerrillas varé heros
who risked their lives and the lives of their loved ones to
help us liberate the Philippiné Islands. I, for one, certain-
ly hope that the American people will some day real%ze the
tremendous debt that they owe to the Philippine people, and

i

in particular to tﬁe active guerrillas for the heroic work
‘they did in helping us to win this war. Not-only throughout
this trial, sir, but tﬁioughout the entire preparati;n,
throughout interviews with the Accused and the members of

,,,,,
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his staff and staff officers, the Defense counsel have hi:
an unparalleled oppoétunity to see the tremendous effect
fhatf%he.guerrilla resistance movement had on the morale, on
the commnications, on the fighting ability of the Japanese
- soldiers. _" o | e ' 5 /
But in considering this case, this trial of General
Yamashita, who 1is charged with b‘int a war criminal -- con-
sidering this case we must put ourselves in the position of
_the Japanese forces., To us the guerrillas were patriots and
heros,land rightly so; but fa the Japanese forces they were
war criminals, and rightly so. They veré'the most dangerous
 form of war criminal: treacherous, ruthleéa, and effective.
Perhaps we can understand this better if we remember
that after V-E Day, when our armed forces began the occupation
of Germany, there were rumors that a Nazi organization called
the "WBrewolvés" was in existence with the avoied‘pufpose
of striking at night and from hidden places, to ambush
~isolated groups of American occupation soldiers. Ndw, were
we ready to regard those '"Werewolves' as Gérman patriots, as
" _/heros willing to risk all for what they considered their
homeland? Or were we ready to regard them as vermin that
would have to be stamped out? Would we consider them honor-
‘able combatants entitled tb‘the privileges of prisoners of
war, or would we turn to our rules of'land.warfare, the
Hague regulations, and tgke-the correct position that'they
would be subject to execution and that we would have the
right to use stern methods to exterminateithem? I don't
; think there can be mich question about this. |
Defense Exhibit I, which was an extract from M-1
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(7}
Operations Report of the XIVth Corps, United States Army,
contained General Wainright's surrender terms as promulgated
by Brigadier General Christie. This was & complete surrender
of the Philippine Islands to the 5upanese. The language as
used by.Géneral Christie, qﬁoting General Wainright's tele-
gram, was: . _

"THE FORMAL SURRENDER OF ALL AMERICAN AND PHILIPPINE
ARMY TROOPS IN THE PHILIPPINES. YOU WILL THEREFORE BE
GUIDED ACCORDINGLY, AND WILL, REPEAT, WILL SURRENDER ALL
TROOPS UNDER YOUR COMMAND TO THE PROPER JAPANESE OFFICER." .

There follows in this document a complete description
of every step that was to be taken to turn over all men, all
arms, to cease all resistance, ending up with the very last
one:

"IT IS ABSOLUTELY PROHIBITED THAT ARMS, AMMUNITIONS
AND OTHER EQUIPMENT, MILITARY ESTABLISHMENT OR FOOD CACHES
BE DESTROYED OR DISPERSED."

Even that was to be turned over. It was a complete
surrender, as complete as possible; and legally, after that
complete surrender, every man, woman and child who took up
arms aninst the Japaneée or distributed money or other aid
to those who did take up arms, or gave shelter or gave aid
and comfort for those who took up arms_ag&inst the Japanese o
every such person, after a complete surrender of that type,
is a war criminal, If captured, they are not entitled to any
of the rights of a prisoner of war.

To be sure, there would have to be proof that the
person captured was a guerrilla, was aiding the guerrillas,

and our understanding is that you cannot say that such a
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fact is proved unless there has been something that we call
or choose to -call in our parlanée a "trial." But what kind
of a trial must it be? The guerrilla suspect is not en-
titled, as a prisoner of war would be entitled, to the same
kind of a trial that a.Japanese soldier would get.

Now, the Prosecution has alleged that in all of these
cases there was execution without trial. Maybe so, but what
do they mean by "trial"? In practically all of these cases
there was at least a semblance of what they call an investi-
gation. Very often, this seemed to go no further than the
action of a Filiﬁino informer, sometimes with é_mask on,
pointing out guerrillas from a line of suspects, but in some
cases it may have gone considerably further, and the evidence
is not in all of the cases clear on that point. In some
cases fhe evidence doesn't even show that there was any k;nd
of an investigation.

But we are pointing this out to the Commission: that
this is not only our position, as to the lack of necessity
for a full trial, but it is the Prosecution's position that
sﬁsp@cted war criminals are not entitled to the kind of a
trial that a capturing Army givés its own troops. They have
made that abundantly clear throughout this casee. In the very
begihning we ralsed the question, and claimed that because
General Yamashita was a prisoner of war, that this trial
would have to foilow at least the rules laid down by the
Manual for Courts-Martial, but the Prosecution took the
position that General Yamashita, as an accused war ériminnl,
was ﬁbt entitled to the rights of a prisoner of war and that

all of those known rules need not apply.
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In the case of guerrillas, thqré is a much stronger
situation, because the guerrilla never was a war prisonor
and is not given the rights of a war prisoner, and it is
the Prosecution's position that certainly he is not entitled
to the kind of a trial that a prisoner of war would get.

In so far a§ General Yamashita is ‘eoncerned; as I said, it
is our position that he is a prisoner of war; we are not,

as I wish to point out, arguing the subject, because before
this Commission it has been settled, But we want to point
out that if the Prosecution is right, then it cannot be
claimed that guerrillas are entitled to the specific type

of trial a prisoner of war would get, and we submit that in
any cases in which there is not clear proof that there was
no trial or impartial investigation there is insufficient
evidence on which to base a finding. _

Now, this is not in Jjustification of punitive expedi-
tions that included the execution of small children or other
persons who were not guerrillas, but there has been no tes-
timony that General Yamashita ever ordered or pérmitted or
condoned 6? Justified or excused in any way these atrocities.;
All of the testimony, as a matter of fact, has been to the
coﬁtrary. It is merely that we feel, as lawyers, that we
have a duty to point out to the Commission the legal prin-
ciples involved in the entire question of treatment of
guerrillas, -

Now let us see just what General Yamashita's attitude
was on this whole matter. Let us puf ourselves in his
position. Coming to these Islands on the 9th of Oectober,
Just before an imminent American landing, he finds
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confuaidn, deterioration, and the dangor of active guerrilla
preparations for actual combat. He is féeqd with a dilemma,
~ As a military commander he must take all steps to put down :

-armed forces who threaten him, whether from the front or
from thé rear. if he doesn't do this, he' is gullty of.a
dereliction of duty. On the other hand, he must do his best
to gain the friendship and the aid of other civilians, other
than guerrillas, because they are équally important in the
defense of these Islands. :

We submit that General Yamashita did precisely what he
should have done under those circumstances. He issued an
order in which he directed action against' armed guerrillas;
was . careful to say "armed," and at the same time he informed
his chiefs-of-staff -- I am now referring to page 3551 of the
record -- "to think the matter over," that is, having to do
with relationships with the Filipinos, and "to handle the
Filipinos carefully, to cooperate with them and to get as
much cooperation as possible from the Filipino people." He
was forced to trust his subordinate officers to carry outA
those two orders to suppress armed guerrillas and to cooperat
with and win the friendsﬁip of civilians who were not
guerrillas. There i1s no question but that he did not receiv:
any information to the effect that one of these two orderg ‘
was not in effect carried out.

Now, the Prosecution will undoubtei! point out and
claim that there were so many of these atrocities, that they
covered so large a territory, that General Yamashita must
have known about them.v In the first place, a man is not con-

victed on the basis of what somebody thinks he must have knowr.
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It must be proven beyond a reasonable doubt that he did know;
the test known to criminal law is not negligence but intent.
- But in the second pléée,'wa submit that General Yamashita did
not know and that he could not have known, and that‘it is
entirer unreasonable to expect fhaf—hg.dld’know about any
of these atrocities., ' . =

First of all, practiéally all'or the atrocities took
place at times and in areas that made communication of such
matters practically impossible. Land communication was cut
off early in the game,‘and Japanese wireless communication at
its best was appareﬁtly-somewhat worse than ours at its worst,
It was reserved only for matters of operational importance.
General Yamashita testified that he tried and failed to aug-
ment ;Egainefficient communication system by the use of air-
planes, that he tried to send sufficient staff officers and
others to outlying units, but that the situation was such
that they were cut off; that after the American landings on
Leyte, Mindoro and Luzon, land communications were completely
disrupted. ; ;

In the second place, not only was he physically unable |
,'to know of these things, but it is ridiculous to suppose that -
he would be told about them. His orders were clear: to
attack armed guerrillas and to befriehd'and win the coopera-
- tion of other civilians. If there were any other orders, or
if there were any orders to mistreat civilians, we ﬁay be
sure that the able Prosecution, with their efficient staff of
investigators and research men, would have produced those
orders before fhis‘Commission. Captain Sparnon of ATIS
feétified that if any such orders were captured they would
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have had such intelligence value that he would have seen
them, and that he knows he has never seen any such order.
The Prosecution's report pﬁt into evidence on the last day,
from the liaison committee in Tokyo, contains a clear, nega-
tive answer to their request for the pioduétion of. any such
orders. There were none. Wheh these atrocities oceurred;
they were committed in violation of General Yamgshita's
orders, and it is quite natural that those who violate a
superior'; orders are not going to inform him about that,
either before or after the fact that they intend to do so or
have done so,

It is not unknown, sir, that in many armies there may
be some subordinate officers who break the law. Let us take,
for example, in perhaps some army a subordinate officer who
actually organizes groups of enlisted men and others to high-
Jack supplies and sell them in the black market in war-torn
areas. Do these officers inform their superiors in advance
of what they are going to do? Do they tell them afterwards
~ that they have done 1t? There have been some diaries put
into evidence in this case which support the Prosecution's
testimony to the effect that certain subordinate officers
oréered punitive expeditions, which resuited in the slaughte.
of innocent civilians, Now, is it reasonable to suppose that
those subordinate officers informed their battalion commander:
that their battalion commanders informed *heir regimentai
commanders, that their regimental commanders informed their
divisional commander, that the divisional commander -- sup-
pose he was in Batangas -- informed General Yokoyama, that
General Yokoyama informed General Yamashita, and that perhaps
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General Yamashita informed Count Terauchi, and that Count
/’Terauchi informed the Imperial General Headqunrtors, and

: that the Imperial General Headquarters informed the Emperor -
either before or after the commission of any such crime?

We believe that the Prosecution, in its sumation, will °
;ndoubtedly'reviaw'ror us these bloody, horrible atrocitiea,‘
No human being could hear those stories without a feeling of
fevulsion and a perfectly normal desire for revenge. But we
know that this is a court of Jusfice, and not a court of
vengeance., We don't say that those ntroéities did not occur;
we do take the position that some ofvthem have not been proved
by evidence of any probative value. We do say that some of
the witnesses have been less than completely frank about
guerrilla activities and about the numbers of victims involved
in these matters. These are perfectly normal mistakes for
witnesses to make, witnesses who have been subjected to the
psychological and physical strain at the time of the occur-
rénces about which they testify.

But I think it 1s interesting to note, in connection

" with the testimony as to’/ numbers of persons involved, which
seems to pp*a basic part of the Prﬁsecution's case ﬁecause
they say that because of the number there must have been
knowledge -- in that connection it is in point, we think, to
quote from a paragraph from the extracts of the M-l Operations
Report, XIVth Corps, U. S. Army, which has been put into
evidence before the Commission, I will read just one para-

‘graph from this report:

"Guerrilla sources of information proved to be in-

valuable as to the location of enemy, but, in general, numbers
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were grossly exaggerated. Guerrilla bands, among which there
were several women, would report a ¢roup.of 300 to 400 enemy
in a barrie. Upon investigation, it was found that two or
three Japs were in the village. In the Batangas campai(p
civilians reported a group of 1,000 to 1,500 Jhpaneaé soldiers
moving to the East along the North Shore of Lake Tﬁnl. Later,
when the group was considered annihilated by the 1st Cavalry
Division, the counted enemy dead were 106. In many cases the
enemy was reported in certain barrios by one or more civilians
who desired only to have‘the prestige of being escorted homo'
- by a military guard., In the final states of the Central
Plains and Batangas campaigns, civilians reported enemy con-
centrations in distriect barrios and villages for the sole
purpose of enticing troops to their villages where they could
sell them local produce, Despite all this chicanery, the in-
formation, when properly evaluated, was of value."

No, we don't say that these atrocities did not occur,
We tried throughout this trial to show that General Yamashita
had no connection with them. To place them in their proper
value, may we.remind the Commission that the witnesses that
the Prosecution hqghpresented are not only to be regarded as
the victims of inéividual cruelty, but that what this
Commission has been shown has been the victims of war in all
of its ugly horror. There is not a nation in the world that
has taken part in this war on either side th~t cannot produce
a tale of death and torture of innocent, noncembatant
civilians, including helpless women and babies, who suffered
~ because of what someone on the othef side decided was

military necessity.
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Our answer to the tofture of noncombatants, whether
they were victims of Sheridan's destruction of Atlanta, the
shelling of French cities and villages in this war, or even
" the bombing of Hiroshima and Nagaaaki,’ia that there was
destruction by reason of military necessity. .

Now, what answer can be given to the noncombatant
victims in the Province of Batangas? Perhaps some subor-
dinate commander thought there was military necessity for
such action. If so, not only do we feel that he was wrong,
but General Yamashita feels that the subordinate commander
was wrong.

But does this charge mean merely that someone was guilty
of a mistake in judgment on the question of military necessity
If so, who made the mistake? Certainly not General Yamashita,
on military matters! Not in all these weeks of testimony
has there been one word indicating that he made such a deci-
sion, and I submit that to attribute so ridiculous a move to
a man of his military sagacity is fantastic, General
Yamashita's orders were clear; they were based on sound
military straté;y, namely, to éuppress armed guerrillas and
t6/étteqpt to win the friendship and cooperation of other
civilians, If the perpetrators of these acts were not guilde.
by any thought of military necessity, then they must have :

' beén guided by simply an insane impulse, the insane acts of
insane people, and General Yamashita is no more responsible
for them than he would be for the acts of.any other.persons
who violated his 6rders and played directly into the hands
of his enemies,

We return finally to this basic question that I mentione

~
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before, of control, control of troops,‘which is the essence
of the charge against General Yamashita ahd'whichvis basic
to the discussion not only’of these atrocities, the prisoner
~of war camp question and the accusat;ons-relative to tﬁe City
of Manila, and so forth. In this matter we can do no better
than to call your attention to one or two short portiohs of
General Yamashita's own statemeﬂts on cross examinatibn. Ir\\\\
you will remember, he gave a rather iong answer to the
opportunity that was offered him by the Prosecution to explain
how he coﬁld fail to know about these matters. He pointed
out that he was constantly under attack by large American ‘
forces, under pressure day and night., He said, "Under these
circumstances I had to plan, study and carry out plans of how
to combat superior American forces, and it took all of my
time and effort. N

"At the time of my arrival I was unfamiliar with the
Philippine situation, and nine days after my arrival I was
confronted with a superior American force. Another thing was 
that I was not able to make a personal inspection and to co-
ordinate the units under my command. . . . . o It was im-
possiple to unify my command; and-my duties were extremely
comﬁiicatedr

"Another matter was that the troops were scattered
about a great deal and the communications would of necessity
héve to 'be good, but the Japanese communications were very
POOTs & o o o &

"Reorganization qf the military force takes quite awhile,
and these various troops, which were not under my command,

such as the Air Force and the Third Maritime Command, . . « +
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were gradually entering the gonmand one at a time, and 1t
created a very complicated situation., The source of command
and coordination within a command is or lies in trusting your
-subordinate commanders, Under the circumstances I was forced
to conrrant the superior U. S. forces with’hubordinntes whom
Idid not know and with whose charaoter and ability I was un-
familiar.,

"Besides this I put all my efforts to get the maximum
efficiency and the best methods in the training of troops and
the maintdining of discipline, and even durin¢ combat I de-
manded training and maintenance of discipline. However, they
were infefior troopa, and there simply wasn't enough time to
bring them up to my expectations."

He then spoke about his difficulties with communications,
his attempt to better his land communications, and he pointed
out that they were completely disrupted after the landings.
"And under conditions like this," said he, "with both the
communication equipment and personnel of low efficiency and
old type, we managed to maintain some liaison, but it was
" gradually cut oft, and I found myselt completely out of touch
with the situation. I believe that under the foregoing con-
ditions I did the best possible job I could have done. How-
ever, due to the above circumstances, my plans and my strength
were not sufficient to the situation, and if these things i
happéned they were absolutely unavoidable."

Now, I point that out because shortly thereafter General
Yamashita was asked this question, on page 3660: |
nQ You admit, do-ydu, that you failed to control your
troops in the Philippines?
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"A I have put forth my maximum effort in order to control
the trobps, and if this was not-sufficient, then somehow I
should have done more. othef'peOple might have been able

to do more, but I feel that I have done my very best,

"Q ' Did you fail to control jour‘troopé? ‘?laaae answer
'yes! or. 'mo', '

"A I believe that I did control my troopi.“

That answer 1is, of course, a legal and factual con-
clusion which only this Commission can decide, but also it
must be taken in the context of his previous answers, parti-
cularly the long answer which preceded it,

Now, actually there is no question about this., General
Yamashita did not have full control over all of his troops at
all times. While these atrocities were being committed, he
did not actually control the actual perpetrators in a
strictly factual sense., Yet on paper, as a commander, he can
give no other answer. I suppose that there have been rapes,
and that there has been mistreatment of prisoners of war by
all armies -- isolated cases, at least. And I don't suppose
that any commander Yguld say that he controlled a man while
he was in the act of committing rape or mishandling a prisone«
of waf; but if you asked any of those commanders whether they
controlled their troops they would certainly say they did.

Another matter: Suppose that it were a state of fact,'
sir, that approximately 20 percent of all cf the supplies
shipped into a certain area by service troops were pilfered
or stolen, in many cases by the troops themselves. Certainly
the commanding officer of that particular services of supply
would not say that he did not have control of his troops, and
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yet actually he would not hﬁve real cohtrol';r the ‘perpe-
/;rators at the time they conmitted the theft. And further-

nmore, he would not be held criminally responsible as a thief;
and he wquld not even be held responsible finAnciqlly for the
loss. : : i o

*~  General Yamashita's problem was not eﬁay. ﬂaraséed by
American troops, by our Air Force, by the guerrillas, even
by conflicting and unreasonable demands of his superiors, he
was on the run from the moment he got here. Of course he
didn't have time fo inspect prisoners; of course all he could
do aboﬁt the guerrilla situation.was to give orders to suppress
armed combatant guerrillas and befriend and cooperate with
other civilians, and trust his subordinates to carry out his
orders.

When we judge him, sir, we must put ourselves in his
place, and I say that unless we are ready to plead guillty
before the world to a charge of hypocrisy, to a charge that
supinely succumb to a mob's desire for revenge, then we must
find General Yamashita not guilty of these charges!

GENERAL REYNOLDS: There will be a recess for approxi-
mately ten minutes. '

(Shof% recess,)
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GENERAL REYNOIDS: The Commission is in session.
The Défense may proceed.

COLONEL CLARKE:. The Prosecuticn, in the presentation
of its case, has called over 250 witnesses to the.staﬁd and
has introduced into evidenée many<ex parta affidavits in
suppoft of tﬁe allegation of the charge. The testimény thus
adduced was directed almost exclusively to the proof of the
atrocities alleged in the Bills of Particulars. A minute
fraction thereof attempted to impute to General Yamashita
the krniowledge of the commission of the atrocities and, in
a few instances, the ordering of the commission of the
atrocities.

One witness, whose testimony would tend to charge
General Yamashita with having ordered the massacre of
civilians and the destruction of the City of Manila, is
Lapus, a collaborator during the Japanesc occupation. This
witness testified that he had contacted General Ricarte in
March 1942, and that he had devoted part of his time in
alding General Ricarte in performing his mission of prepar-
ing the groundwork for Philippine independence. Hé continued
working with'aéneral Ricarteiuntil the month of June 1942,
/é% which time he was arrested by the military police and
charged with having committed the crimes of espionage and
sabotage. He was tried and sentenced to death but was
informed that he could save his life if he would agree'to
corroborate to the end with General Ricarte. Despite the
fact that Lapus had been assisting General Ricarte for three
months prior to his arrest, he would ask this Commission to

believe that he inquired as to the kind of cooperation
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which would be required because, in his own words, "I?’it
was against my conscionéo I preferred to be executed."

~ Thus, to save his life, Lapus became t&e confidential
secretary’to General Ricarte 9n§ !nl‘fhe one and only
percoh in the ﬁhilipb;ngc~wh9 onjoyed the confidence of
General Ricarte. Ll

It was to this man, and this man only, that General
Ricarte confided that General Yamashita had 1aoued.a general
order to all commanders of the military posts 19 the Philip-
pine Islands to wipe out the whole Philippines, if possible,
and that General Yameshita had stated that he had orders
to destroy Manila.

General Ricartq kept Lapus.informed of the various
meetings he had with General Yamashita at which times, he,
Ricarte, had pleaded with General Yamashita to rescind his
order to massacre the Filipinos, but to no avail..

The Commission will recall the inconsistencies in
the testimony of Lapus and his attempts. to explain those
inconsistencies. The Commission will remember Lapus'
eulogy of General Ricarte, in his direcf exanination and
in the cross examination and his statements that he had
never experienced any lies from that man for the long years
that he had relations with him, and that he had heard
General Nagasaki say to General Ricarte, "You are not a
human being; you are a god," and thﬁt General Ricarte was
a man of ideals and a puritan and did not care about
- materialistics. : |
Later on cross examination, Lapus testified that

although he was the confidant of General Ricarte, the
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General held mental reservations as to the witness's

loyalty. vhen asked to explain why General Ricarte enter-
tained such mental reservations, Lapus attempted to extriéate
himself from that untenable position by reversing the import
of his prior statements as to General Ricarte's character

by testifying that, "The Japanese are tricky; they never

tell the truth; they always have something in youf back.

That is the way General Ricarte €hought."

A reversal of his testimony came easy to the man who
would rather be executed than betray his cohscience.

Lapus was emphaticﬂon direct examination and on cross
examination in denying that he had been promised any rewﬁrd
if he would testify in this case, or that he had contacted
the CIC and offered to testify for a consideration, or that
he had asked anyone for any consideration for himself or his
family in return for his testimony in this case. He testified
that he volunteered as a witness in this case to serve
Justice and to help my country and to be redressed of ali
these crimes committed by this man.

The Defense introduceéd into evidence the CIC file
~“relating to Narcisco Lapus. This file contained letters
writﬁen by Lapus to the Chief of the CIC offering to tell
his story in return for the release from confinement of his
Ason, his houseboy and himself, the return to the son of all
his property now under the control of the CIC or the monetary
equivalent thereof and other benefits to himself and the
members of his family. :

In view of the unexplained inconsistencies in his

testimony and his deliberate statement under oath that he
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had made no réquest for any reward for his testimony,
“contradicted by letters written and signed by him, now a
part of the official records of the CIC, no credence can -
be giéen to any of the testimony presented by Lapus before
this Commission. R G

 lapus was followed by Galang, another collabofator
who testified that he was a constant visitor to the home of
General Ricarte and that on one occasion when he was at
the Ricarte home, Gener;I‘Eémashita, by himself, unaccompanied
by an aide or other officer, called at the Ricarte home.
General Ricarte and General Yamashita, with Ricarte's
thirteen-year-old grandson as the interpreter, engaged in
a conversatioﬁ which he, Galang, heard and the grandson
interpreted the conversation. Galang testified that in
this conversation General Ricarte said to General Yamashita,
"I would like to take this occasion to ask you again to
revoke the order to kill all of the Filipinos and to destroy
all of the city," and that General Yamashita answered,
"An order is an order; it is my order. It should not be
broken or diigbeyed." '

, Thus did collaborator Galang corroborate the testimony
//;f collaborator lapus. Galang further testified that
although he had been arrested in February 1945, and had
talked to a member of the CIC, he had not mentioned this
conversation between General Ricarte and General Yamashitaj
in fact, he had not mentioned this conversation to anyone
until he related the story from the witness stand.

The Commiséion‘will recall the testimony of the

thirteen-year-old grandson of General Ricarte, who,clearly
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and without equivocation, teatified that he had not inter-
p;eted the conversation allequ to have taken place between

his grandfather and General Yamashita in the presence of .
Gdléng. The grandson also testified, that 1n his opinion, -

if his grandfather had known that an order to massacre Filipino
civilians had been issued by General Yamashita, General
Ricarte would have ceased 1mnediately his labors in the
interest of the Japanese Government. To anyone who knows

the history of the life of General Ricarte, the opinion of

the grandson is well-founded. ‘

The testimony of Galang and the inference to be
drawn therefrom, namely, that General Ricarte, a man who
believed in the independence of the Philippines and who had
the courage of his convictions to the extent that he lived
in exile for thirty years, would continue to work in the
interests of a power which had ordered the destruction of
all that he had believed in, is absurd and in view of the
frank testimony of the grandson of General Ricarte in
‘denial thereof, it is not worthy of belief.

The Prosecution introduced into evidence an ex parte
statement wherein the affiant; amohg other things, seid
that he had‘seen a number of Red Cross packages, some of
which had been openéd and the contents appropriéted, stored
in a room in General Yamashita's headquarters in a buildingl
in the City of Manila.

Even though the affiant may have scen Red Cross
packages stored in a room as he described, he was mistaken
in his assumption that they were stored in a room in

General Yamashita's headquarters.
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Defense witnesses and prosecution witnesses have
testified that the headquarters of General Yamashita, from
the day he arrived in the Philippines, from the 9th of
/6ctober 1944, from the day that he assumed commandvdf the
l4th Army Group until the 26th of December, 1944, the day
he moved his headquarters to Ipo, that‘at no time during |
that period of fime did General Yamashita heve his hesd-
quarters in any office in the City of Manila.

A witness who testified concerning the execution
of three American prisoners'of war on Batan Island, attempted
to establish the fact thet General Yamashita had ordered
all prisoners of war on Batan Island to be executed. This
testimony wes predicated upon a statement made to him by
a Japanese officer, a frequent visitor at the home of the
sister of the witness, who, according to the witness, made
the statement not only in the Japanese language, but also
in the Tagalog language, without identifying the source
of information. Testimony of this character can have no
vqlue in imputing to General Yamashita, not only knowledge
of the 1llegal execution of prisoners of war, buf, in fact,
the ofdering of the execution.

An ex parte affidavit of Corporal Harold W. Memmler,
formerly é/;risoner of war, interned in the prisoner'of
war camp at Cabanatuan, was introduced into evidence by
the Prosecution; the attention of the Commission being
called to é sentence in the affidavit reading:

"Also General Yamashita, Philippine Japanese Commander,
visited the camp twice, saw the conditions there and did

nothing to improve the situation."
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The Defense introduced into evidence, as an exhibit,
a message from Washington signed SERVJAG to CINCAFPAC,A
which contained the following information:

‘ "Stepa undortaken to obtain an- additional statement
from Memmler. No other information in this otfiee that
Yamashita visited Cadanatuan. Beliove_poasibility of error
in Memmler's statement."

This message coming from an official source, indicates
that quporallnemmler was mistaken in his identification
of the officer whom he identified as General Yamashita, a
visitor to Cabanatuan.

In viei of the circumstances and the testimony dis-
crediting the testimony of the collaborators Lapus and
Galang, the apparent mistake in the testimony of the
affiant, who thought that the Red Cross packages he saw
in a room in a building in the City of Manila were stored
in the headquarters of General Yamashita, the character .
of the testimony imputing that General Yamashita gave an
order, via radio, to execute prisoners of war on Batan

/Island, and the message from SERVJAG, Washington, stating
> that there was no other evidence in that office that Yamashita
visited Cabanatuan and thebbelier, therefore, of the
- possibility of error in Corporal Memmler's statement, there
18 no credible testimony in the entire record of trial
which in any manner supports any contention that General
Yemashita had ordered or had actusl knowledge of the com-
mission of any of the atrocities set forth in the Bills of
Particulars. Without knowledge of the commission or the

contemplated commission of the offenses, General Yamashita
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could not have permitted the commission of the atrocities.
Before there could be permission, there would have to be
knowledge of the acts or act to be permitted. -

e do not deny the commislion of atrocities by
Japanese troops, but the fact that atrocities were committed
does not charge General Yamashita with knowledge of the
commission thereof, nor can knowledge be 1nr;rréd therefrom
under the conditions which exi sted during the period in
which the atrocities were committed,

What were those conditions? Briéfly, this is the
picture.

General Yamashita, unfamilirr with the Philippihe
situation, assumed command of the l4th Area Army on the
9th of October, 1944, He did not know the members of his
staff and he was not familiar with the character and the
ability of his staff officers. Before he had an opportunify
to make any estimate of the situation, within nine days
after he assumed command of the 1l4th Area Army, the American
forces landed on Leyte. From the 18th of October, 1944,
until the sﬁrrender of General Yamashita in September 1945,
- this command was engéged in combat. : |

The original plan for the defense of the Philippines
contemplated that troops of General Yamashita in Leyte.woﬁld
cooperate with the air force and the navy in the event of
an attack on Leyte. However, the manner in which the
American troops'landed on Leyte, demanded an immediate
abandonment of the original Leyte defense plan, and the

substitution of a new plan.

As a result of the change in plan, General Yamashita,
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on the 21st or 22nd of October, 1944, was ordered to send
immediate reinforcements to the Leyte areé. The execution

“of tbis'order, with the attendant confusion and ad&e@ :

: duties‘and requnsibilities»blacedvupon Genera;}Yhmashita
and his staff, demanded a concentrated offort of all -
concerned to the exclusion of -all other duties, - The first
troops to be transported to Leyte were equipped, embarked
and sailed from Manila on the 28th of October; 50,000
troops'fére shibped between October 28 and December 3.

American troops landed on Ormoc on 7 December, and
to add to the confusion at General Yamashita's headquartérs,
a staff officer'from the Imperial General Staff arrived
and demanded that additional troops be equipped and shipped
to the battle area.

5,000 troops were assembled and preparations were
made for a counter-landing, but before the troops could be
transported from Manila, the American troops landed on
Mindoro, nullifying the planand the preparations for the
execution thq{ﬁof which had peen accomplished by General
ggmashita's headquarters.

g General Yamashita was faced with the defense of Luzon
proper. He decided upon a delaying aétion plan of defense,
necessitating concentration of his troops in the mountainous
areas, His attempt to put this plan into execution wﬁs
complicated by the destruction of his supply lines, his
lines of communication, his motor equipment and his supply
dumps by American'aviAtion and by guerrilla bands.

Under adverse combat conditions, with the myriad of
problems ﬁhich had to be solved in fighting a losing battle, '
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neither General Yamashita or the members of his steff
could or would have time for any duties other than that
of an operationai_nature and could'not, and did not know
of the commission of the acts set forth in the Bills of
Particulars by troops whose imminent and inevitable death
turned them into battleécra;ed savages. Nor is General
Yamashita or the members of his staff chargeable with any
dereliction of duty in not learning of these 6ccurrences.
The evidence adduced b& the Prosecution, therefore,
does not establish that General Yamashita or his headquarters)
issued orders directing the commission of the atrocities
set forth in the Bills of Particulars, nor does it establish
that General Yamashita or his headquarters had any kﬁowladge
thereof, nor that General Yamashita or his headquarters
permitted the commission thereof, nor that under the
circumstances then existing General Yameshita unlawfully
disregarded and failed to discharge his duty as the Com=-
manding General of the 1l4th Area Army in controlling the
operations of the members of his command, thereby porhitting
them to commit the atrocities as alleged. '
Thé only possible basis for imputing to General
Yamashita any criminal responsibility.for the commission
‘of these atrocities is that of his status as the Commanding
General of some of the troops involved in the commission ‘

C?“J
The United States does not recognize a criminal

thereof.

responsibility predicated upon the status of the individual
as a Commanding General of troops, but does recognize the

eriminal 1iability attached to a Commanding General for the
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1mpropef exercise of that command. The United States has
defined the criminal liability of offending individuals
~ -against the Laws of War in War Dopartment Publication, "The
" Rules of land Warfare," FM 27-10, Section 345.1, wherein

criminal liability 1is defined-and limited to individuals
and organizations who violate_the accepted lawsrgnd‘
cus toms of war.

Under this section, the liaﬁility for war crimes
is imposed on the peraoﬁs who committed them and on the
officers'who ordered the commission thereof. A war crime
of a subordinate committed without the order, authority or
knowledge of the superior officer, is not the war crime |
of the superior officer. "

In addition to the failurc of proof of the criminal
responsibility of General Yamashita for the alleged
offense, the witnesses for the Defense have testified that
no’‘orders directing or authorizing the commission of the
alleged acts were issued by Genersl Yamashita nor by his
headquarters; that no reports of any of the acts were
receilved by General Yameshita or his headquarters; that
“tnder the circumstances General Yamashita.and the members
of his~staff were absorbed in the duties incident to combat
to the exclusion of other duties normally performed by an ‘
érmy headquarters, and that the proper functioning of -
General Yamashita and his staff officers was complicated
by enemy action, disabling and destruction of supply lines,
lines of communication and motor equipmént, the lack of
~ gas and oil for the operation of the vehicles, which were
not damaged, and the consequent impossibility to keep
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advised of the stafus of the administrqtive functioniﬁg
~of his command . 5 J v

y General Yamashita elected to fake the stand, be
sworn as a witness, and subject himself to direct examina-
tion and cross examination in the interest of truth and
justice. Throughout hours of questioning, General -Yamashita
told this Commission the true facts as they existed during
the period of time covering hisvcomménd of the i4th Area
Army in the Philippine Islands.

The intensive cross examination of General Yamashita
failed to develop any inconsistencies in his testimony.
However, an apparent 1n§§nsistency was devel oped in hiﬁ
testimony rélating to the delegation of courts-martial
jurisdiction to the Shimbu Army and the authority of the
Commanding General of the Shimbu Army, as well as the
authority of the Commanding General of the 35th Army to
confirm sentences of death imposed by a courts-martial or
a military tribunal.

In view of prior testimony to thé effect that thére
were no courts-martial trials of prisoners of war in the
PpilippineEJduring his period here, that a death sentence
'adjudged by a military tribunal would have to be approved
by t.:he Accused, that a sentence of death adjudged on a
charge of being a guerrilla would have to be approved by
the Accused, when the question of the approval of death
sentences by the Accused was first introduced into the
testimony of the Accused, the following questions were
asked on page 3589 of the record: e

"Q Did you have a Staff Judge Advocate?
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"A There was no Judge Advocate in the staff.
However, there was a Judg§~Advocate ofricef within the
Judge Advocate Department. : : :
| "Q The Judge Advocate Départment belonged to wh;t
unit? ' - e o) |

"A It was part of the 14th Area Army Headquartérs.

"Q Was Colonel Nishiharu the head df that department?

"A Yes.

"Q . Vere all death séntances in the l4th Area Army
approved by'you?

"A It requires my deciéion.

"Q Were ahy prisoners of war in the Philippines
sentenced to death by courts-martial?

"A During the time I was here, there was none.,"

ind continuing the questions from that time on, the
answers of General Yamashita were made in the approval of
death sentences in the Philippines.

The Commission will note that the first four
gﬁestions related to the l4th Ares Army and that the next
question related té the Philippines. The Accused, having
been questioned concerning tﬁe 14th Army Judge.Advocate,
and approval of death sentences in the 14th Army, assumed
and had the right to assume that the questions following .
the first four questions which related to the 14th Area
Army, related to his command of the 14th Army Group, and
the answers given by the Accused to the questions were
consistent with that assumption.

'Consequently, that which appears to be a discrepancy

in the answers of the Accused is not, in fact, a discrepancy,

3988



“but the result of the mistaken assumption on the part of
the Accused that the questions rererred to his courts-
mertial jurisdiction of the 14th Area Army.

The teatimony of Colonel Nishiharu. to the effect
that he had 1nformod General Yamshita that it would be
necessary to change the method of trying suspectgd guerrillas
and that General Yamashita gave his approval of the
suggestion by a nod of the head, was denied by the Accused
and this denial was. corroborated by General Muto, to whom
Colonel Nishiharu belieygl he talked about the same opinion.

It will be noted that throughout the entire tesﬁimony
of Colonel Nishiharu he wes vague in his remenbrances of
those facts attempted to be elicited by questions, as well
as the military justice procedure in thc Japanese army. I
believe that the lack of memory as to most every event which
happened, except his remembrance of the one opinion he
gave to General Yamashita relating to a change in the courts-
martial system, is best accounted for in the answer given
by General Muto to the question: If during Docember 1944, COIOnol

Nishiharu wasﬂja trusted or responsible member of your staff,
"t which his answer being, "At that time his head was a
little clearer and he had a better memory ."

General Yamashita, testifying as a witness in his

o behalf, has denied that he issued any orders directing
the commission of any act of atrocity, that he had received
any report of the commission of such acts, that he had any
knowledge whafsdever of the commissioﬁ.of such acts, that

he permitted such acts to be perpetrated, or that he condoned

the commission of such acts.
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We Tespectfully request thet this Commission, after
an analysis of the evidence adduced by the Prosecution and
‘the Defense and after weighing thia.evidgnce'in the scales -
of Américan Justice, will exempiifyvthe cdnceﬁts and the
standards of American justice, the keystone of American
democracy, by returning a finding of not guilfy of the
charge, ‘

GENERAL REYNOLDS: The Commission will recess until
1:30 this aftérnoon. |

("hereupon, at 1130 hours, a recess was taken until

1330 hours, 5 December 1945,)

sl
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AFTERNOON SESSION.
(The trial was resumed, pursuant to recess, at
1330 hours.) » )
GENERAL REYNOLDS: The Commission is in session,
You may proceed; : ot : (% :
MAJOR KERR: Sir, all members of the Commission
are present; the Accused and Defense Counsel are proﬁent.

We will proceed,
ARGUMENT ON BEHALF OF THE PROSFCUTION

MAJOR KERR: If the Commission please, we shall
open our closing argument or discussion with reference
to the charge upon the basis of which this proceeding has
been held,

The charge is that the Accused, a "General (of the)
Imperial Japanese Army, between 9 October 1944 and 2 Sep~-
tember 1945, at Manila and at other places in the Philip-
pine Islands, while commander of armed forces of Japan at
war with the United Stdtes of America and its allles, un-
‘lawfully disregarded and failed to discharge his duty as
commander to control the oberations of the members of his
cammand,~permitt1ng them to commit brutal atrocities and
other high crimes against people of the United States and
of its allies and dependencies, particularly the Philip-.
pines; and he, (the Accused), . . . thereby violated the
laws of war",

I intend, sir, to point out the extent of our proof
of the basic requirements of this charge and to show that
the Prosecution has established the truth of the charge
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as stated, s

In the first place, the evidence of course is that
the Accused was a General of the Imperial Japane;e.Army;

" The dates, 9 Oqtpber 1944 to é Sepfcmbér ;945, are estab-
lished in the record as being the period of time during
which the Accused was the commander of the 14th Area Army,
its subordinate units and its attached units in all of the
Philippine Islands. There 1svno question as to that,
Furthermore, there is no question as to the proof that

the Accused during that period of time did command armed
forces of Japan then at war with the United States of
America and its allies,

We contend, sir, that the evidence also shows clearly,
conclusively that during that period of time the Accused
did unlawfully disregard and fail to discharge his duty
as such commander to control the operations of the members
of his command and that he permitted members of his command
to commit brutal atrocities and other high crimes against -
people of the United States and of its allies and daﬁen-
dencies; partiéélarly the.Philippines.

" We contend further that his dereliction of duty
in that regard clearly is a violation of the laws of war,

The principal contentions as between the Defense
' and the Prosecution have been as to whether or not the '
Accused did fail to perform a duty which he owed as comman-
der of armed forces in the Philippines, and, secondly,
whether or not if he did fail to perform that duty, if
he were derelict in the performance of that duty, such

. constitutes'a violation of the laws of war,
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.Analyzing the closing argument of Defense Counsel
I would say that those are the two issues at this time be-
fore the éommission. There is no question as toﬁthe atro-
cities having been committed. Defense Counsel has acknowe
Jedged that. = The Comission hss seeh &hd has e Tk
dréds of witnesses, themselves victims of the wrongful acts
of members of the Japanese armed :orcesvin the Philippines.
We repeat: There is no question, there can be no question
as to the commission of the atrocities, There is no ques=-
tion as‘to where the atrocities were committed. From Davao
City in the south on Mindinao Island to north in Batan
Island beyond the northern limits of Luzon, from practically
one end of the Philippines to the other, these atrocities
were committed in the Philippine Islands. The people who
were the victims of those atrocities were well identified
and most of them, of course, were citizens of a dependency:
the Commonwealth of the Philippines. There is no question
as to those points in the charge having been adequateli
covered by the proof. '

On thé“ﬁoint of whether or not the Accused unlaw=-
Afully disregarded and failed to discharge a duty to con-
trol his troops:

First, does the proof, does the evidence establish
that it was the duty of the Accused to control his troops
in the Philippine Islands?

The Accused himéelf on the witness stand acknowledged
freely that he was familiar with international law appli-
cable in this field., He stated that he had studied it
and given it great care and was familiar wish it, He
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freely aeknawleded; or, I should rather say, he "did" acknow-
ledge, that an officer in his position owed a duty to con-
trol his troops. I refer now to page 3647 of the record -
.which is a part of the testimony of the Accused: . ‘

"Q Are the standards of othical conduct by profes-
sional soldiers substantially the same throughout civilized
mations?

"A It is the same.

""Q Is it a recognized dﬁty, among soldiers, of a
commanding‘officef to control his troops so that they do
not commit wrongful acts? B

"A It is a recognized duty."

The Accused then has acknowledged that he was under
a duty to control his troops so that they would not commit
wrongful acts,

The question then arose as to the responsibility so
far as punishment goes of the commander of such troops under
Japanese law, Ve have the, I presume, very carefully-
~considered (in any event, written)statement of the Accused
“on that subjeét which was presented to the Commission and
read by the 1nte;§reter. And that appears on page 3674
of/t;ie record, Therein the Accused states that, If the
commandiné of ficer ordered, permitted or condoned the crime
which was committed by his troops or his subordinate, then
that commanding of ficer would be subject to criminal punish-
ment under the military law of Japan; if in spite of all
that tﬁe commanding officer did or could have done he took -
all podsible means to prevent the crime committed by his
troops ;r his subordinate, and yet that crime was committed
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thereby, then the commanding officer, despite all of the
efforts which he made, bears adminis trative responsibility
to his superiors, O _ :

I repeat, sir: There is no question as to the
crimes Hhaving béén committed;'the:e is no question as to
the Accused having been in command of the troops who com-
mitted the atrocities. | ' .

The question then arises, Was the Accused responsible
for the acts of those trdops which he commanded, the acts
which resulted in these atrocious crimes?

The crimes having been committed, the atrocities
having been established, of course the next question is,
Who is responsible?

We contend that clearly under the laws of war, under
international law, the commanding officer who was in com-
mand of those troops, who was in the theater, who owed the
admitted duty to control those troops so that they would
not commit those acts, is responsible,

In passing let me point this out: So far as the
laws of war are-/concerned there is no distinction between
cpiminal responsibility aﬁd adminis trative fesponsibility.
If an act cons titutes a violation of the laws of war the
death penalty may be assessed irrespective of whether or
- not under the military laws of the nation involved or in
civil law there would or would not be a criminal respon-
sibility. I believe that is clear. It is s'o stated in
our own basic Field Manual on the laws of war. I quote
now from page 357 of Fiéld Manual 27-10, Rules of Land

Warfare. It reads as follows:
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"All war crimes are subject to the death penalty
although a lesser penalty may be imposed." : :

Therefore we contend that if the Commission finds
that a violation of tho'lawszbt war was committed by the
Accused, 1rrespéctive of whether or ﬁot under the laws of
Japan or the military regulations of Japan the punishment
would be criminal or merely administrative, the Commission,
if it sees fit to do so;'nay assess the death penalty or
such lesser p&nalty within the provisions of the regula-
tions prescribed by the convening authority as it may deem
to be proper under the circumstances.- '

" With respect to the duty of the Aceused the Commis-
sion will recall that the testimony showed that Marshal
Terauchi left the Philippines on 17 November 1944 and,
according to fhe testimony, at that time the Accused took
over the responiibility and the duty of handling thé civil
affairs in the Philippines. That is the statement of the
witness General luto on pages 3073 and 3074 of the record.

In other words, as we interpret that'statemsnt, the
Accused became to all intents and purposes after the 17th
of November 19;4 the military go@ernor of the Philippine
Islands, He was the highest military commander in this
area; It was his duty, in addition to the duty_as'a'mili-
tary commander, to protect the civilian population. There
became added to his duty as a military commander the further
duties of a military governor,

With respect to the atrocities or the wrongful acts
which the evidence has established as having been committed -
in the Philippines during the period of the Accused's
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command, I see no need at this time reviewing the unplessant
details of those.terrible tragedies which were visited upon
the civilian population of the Philippines.- The Commission
will recall, probably.all'too iiyidly for its own peace of
mind, the nature of those atfocitiasw ‘I do desire to
point out, however, that 1h many, many instances those acts
were under the leadership of officers -- éanmissioned of fi-
cers! Defense Counsel has referred to these atrocities as
having been comﬁif%ed by "battle-crazed men under the stress
and strain of battle", That is not the evidence! That _
is not the evidence! The atrocities which were established
before this Commission are atrocities, wrongful acts com-
mitted by military units or men then acting as a part of
military units under the command of noncommissioned offi-
cers or of officers. We have not presented to this Com-
mission instances merely ihere soldiers, members of mili-
tary forces on their own time, on leave, on furlough,
three~hour passes or the equivalent thereof, committed
excesses or violations of law. The atrocities before
this Commission were committed by armed soldiers of the
Imperial Japanese'forc;s embarked upon military missions,
‘Obviously, clearly so! They were led; they were comman-
ded; they were acting as military uhits in a military
operation. e :
That is quite a far cry from sudden breaking of
bounds of restraint by individuals on their own initiative,
on their own time. We submit, sir, that the evidence
shows that these atrocities were carefully planned, care=

fully supervised; they were commanded.
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Take the German Club massacre, for instance (the
Commission will recall that clearly), where hundreds of
civilians, men, women and chiidren,.tdok refuge under the
substantial struépure then in use by the German Club in
the City of Mdnila.- They ‘'were surrounded by armed Japanese
who piled furnituye and othér materials around the founda-
tions of the building, then set it afire. '

The Commission will recall that a spokesman for
those civilian refugees, the manager of the German Club,
went forward; went ouﬁside to find the officer who was 1nA
charge of the Japanese and talked to him and pled with him
to let these people, who were noncombatants, go free. The
Commission will recall the testimony, uncontroverted, not
denied in any particular, entirely credible, that the Japa-
nese then 1n charge of those men denied the request and
forced that spokesman to go back under the Club, Where-
upon those who remainec there were burned to deatp; those
who sought safety outside were bayoneted, pursued, killed
or wounded. |

Time and time again in these atrocities there were
that same command, that same supervision, thai same ob-
vious plan. These were not wild, drunken orgies by in-
dividual soldiers on their own! Not at all!

I submit that we have no 1nst§nce where the evidence
indicates that such was the case. Counsel has referred to
the number of civilians who lost their lives in these atro-
cities in the Philippines and in that connection made refer- .

1 *
ence to guerrilla reports which he stated wero unreliablas
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as to totals given, -What possible connection that dis-
cussion of guerrilla reports has with the nnnber of persons
our evidence shows were massacred, killed 1n the Philippine
- Islands during the period of the Accuaed's command, I do

’ not see at all,

The testimony is. explicit as to the atrocities. The
Prosecution has gone to great pains to establish the names,
the identities of the victims, The testimony as to the
nupber of people who lost their lives or who were wounded
has been the testimoqy of eyewitnesses., We did not place
before the Commission exhibits such as this, which‘is
Exhibit No. 315, for nothing, This is a photostat copy
of the official records of the Municipality of Tanauan,
Batangas, bearing the names (hundreds of them!) of persons
who were established to have been killed in that area.
That particular exhibit is supported by the oral testi-
mony of witnesses to the effect that_those people were
killed in that area and that they were killed by acts of
Japanese., ‘

T submit there is no basis for any question as to
the number of persons who were affected by the atrocities,
évidencern which we have presented to the Commission,

For instance, the exhibit and the testimony with »
respect to Batangas go down even to onc last figure:

25,709 civilians in Batangas Province, according to the
record on page 2519. We submit that that is extraordif
narily explicit for a case of this nature.

The atrocities having been established, the command

of the Accused over the forces involved having been estab-
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lished, let us examine into the defense or the excuse of=-
fered by the Accused, e ;

The Accused asserts that he had no knowledgé of these
aéts. He states that if he had_had knowledge or any reason
to foresee these acts he would have taker affirmative steps
to prevent them, . | :

In explanation of his claim that he had no knowledge
he asserts that his communications were faulty. Let us
examine the record on that issue, :
| General Muto on page 3059 of fhe record stated that
General Yokoyama; who commanded the Shimbu Shudan, respon-
sible for the Manila area during the battle for Manila,
reported to him when the American forces reached the Pasig
River on the 3rd of February. General Muto further testi-
fied that the report came through from General Yokoyama on
the 4th of February that the Americans had arrived in the
vicinity of Nichols Field and that it appeared as if the
Navy forces would be surrounded, ;

General Muto also testified on page 3063 thatwthe
last report he received concerning the fighting in Manila
was at the end of Fébruéfy -- the end of February!

It.is interesting to note the ¢omm§nts or testimony
of General Yokoyama, who, after all, is in the best posi-’
tion to know what were the communications, since he was
in the middle. The chain of communications or avenue
of communications from the Accused on into Manila pagsed
through General Yokoyama except in so far as they had
comimnicaticns directly with the Naval radio in Manila.

I am now quoting from the testimony of General Yokoyama
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" on page 2674, This relates to the communications between
General Yokoyama and his subordinate, Admiral Iwabuchi,

/.whose forces were a part of the Shimbu Shudan under the
bverall command of General Yokoyama. .

. "Q Between February 23rd -- after that time did

you keep in contact with Iwabuchi ab i1 Ser

‘ "A  There were times when I had 1iaison .and there
were times when I 414 not have liaison with him,

"Q Were you able to get all of your important orders
to him during that period?

"A  Until about the 10th of February I was able
to get them through comparatively sdécessfully. From then
uﬁtil the 20th I was able to receive messages on several
occasions, On the other hand, the important messages which
I sent out did arrive reguiarly.,

"Q Did you have communication with Yamashita from
December, 1944, until the end of hostilities? Did you

“have communication with Yamashita from December 1, 1944,
uﬁtil the surrender? l
; "A To be specific, until the early or middle part
of April I can say that there was no interruption in com-
munications” between us. From then on comunications de-
teriorated untiliabout the middle of June and they were
comple tely severed. Sihce then I have had no communi-
cation,

"Q Between February 3rd and February 20th, 1945,
did you send reports to Yamashita?

"A I sent them every day, as much as I could.

"Q Did you receive reports from Iwabuchi during
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that period? _ :
b "(Answer) I received them up until the 10th of
February, and from then to the 20th occasionally.
""Q How did Iwabuchi receive his ordéra?
"A  Are these .orders from myself tﬁat }ou référ
* to? - : o

"Q  From yourself or from Yamashita.

"A  All orders from General Yamashita for Iwabuchi
came to me and I transmitted them direct to Iwabuchi."

We subﬁit, sir, that that establishes there was
adequate communication duringvthe period of the battle for
Manila between Yamashita, on the one hand, and Yokoyama
and, on the othér hand, between Yokoyama and Iwabuchi, We
believe that that conclusively spikes any contention on
the part of the Accused that he did not have communications
which he could have used for the purpose of obtaining the
requisite information of what was going on in or in the
vicinity of Manila,

With respect to communications I should like to
poinf out that there is nothing in the record to the ef-
fect that the Accused did not have communications through-
out wité Batangas Province. The Accused testified, General
Muto testifiled with respect to the intelligence opératives
or representatives, the intelligence personnel, who were
established throughout the Philippines and in response to
direct questioning acknowledged that such personnel were
placed in Batangas Province. The Accused acknowledged
that reports from Batangas concerning guerrilla activity '
were recelved from time to time. And I repeat: The
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record does not show that the Accused did not hove communi-
/ cetion with Batongas Province or that Yokoyame, the subor-
‘dinéte commander ,under !hmnshita,.did not have such corrm- -
nications. Therefore there is nothing in the fgcord to
show that the Accused could not have been~fﬁ11y inforned
;s to vhat was going on in Batangas., True, he acknovledged
that he made no request for informatioﬁ; he did not requést'
reports. He says "I received no reports". ' Is that satis-
faction of the duty to control his troops? Does that con-
stitutc on adequate effort or any effort at 2ll to éontrol,
to supervise his troops, to protect the civilian population?
We contend it clearly was not an adequate or cven
eny effort ot 2ll. He has not hwiovm as o netter of de-
fense that hc could not have obtoined the information as
to what was going on in Batangas if he had desired to do so.
Irrespective of any question of his actucl knowledge, if
wec accept his position that he did not knov, there still
remains this stubborr fact: that he did not make on ade-
quate effort to find out; else he would hcve knovm. And
he has not shown that he could not find out so far as Ba-
tongas iﬁ/concerned, nor so far aos Manila is concerncd.
He contended that he did not have commmunications.
We bclieve that en examination of the record will show
that the testimony of competent witnesses such as General
Yokoyome, General Muto, is conclusive on that issue. They
did heve communications. Perhaps the Accused did not en-
deavor to use those communications for the purpose of ac-
quainting himself with the developments and the activities
of the battlefront in Monilc. Perhaps not! It was his
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duty to do so, It was his duty to know what was being
done b§_his4troops under his orders, under his commands,

Now the matter of press of duties:

Whenever the Accused was asked upon the witness
stand, "pid you endqavbi to rinﬁ'out what was going on?
Did you endeavor to find out what'your troops were doing?"
the answer invariably was "No. I received no reports, I
asked for no reports".

"Why not?"

"I was too busy, i had many things to do., I was
being pressed by the enemy," ¥

That, sir, is no answer. The performance of the
responsibility of the commanding officer toward the civilian
populations is as much, as heavy a responsibility as the
combating of the enemy, And if he chooses to ignore one
and devote all of his attention to the other he does so
at his own risk, because he is deliberately choosing then
to disreg;rd a substantial part of his duty as a commandingv
) of ficer. v
.Furthermore, let us examine into this matter of being
"too busy" to perform the duties of the commanding of ficer.

The Accused acknéwledged that he made seven or eight
trips into Manila, some of which confessedly were for social
purposes or at least involved considerable time in social
activity or political activity., Apparently in those
connections he had weighed between the responsibility to
. protect the civilian populations of the Philippines, to
.control his troops, and his mission in the political field.
He saw fit to-;light the one and devote his attention to
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the other, Again he assumed the ‘risk in doing so.

Why, sir! the Accused acknowledged that he did not
even take the trouble to step the few steps from his head-
quarters buildings in Fort McKinley over to the prisoner-
of -war camp where some 450 American prisoners of war were
incarcerated to supervise the activities of his subordinate
officers. He didn't even take that trouble! He had time
to come down into Malacanan for a social visit; he had time
to drink with Ricarte and others in his own headQuarters
building, but hc did not have the time because of press
of duties to step those few steps or to ride in his car
‘over there to the barracks where our prisoners of war were
being starved or improperly treated, according to the evi-
dence; or even time or interest enough to note that those
barracks in which our men were kept were not marked as pro=-
tection against bombs by our own forces -« certainly a
humanitarian mcasure which anyone who had any interest in
the welfare of the enemy captives would have taken,

Again as to notice or knowledge, many of these atro-
cities ﬁere committed very, véry close to the headquarters
at that time of the Accused, The tortures by the military
police in the Corteﬁitarte garrison here in Manila over
a period of time were not‘committed in faraway Cebu.

- According to the cvidence, they were the normal, the cus-
tomary, the general ﬁractice right here in the City of
Manila. He has testificd that the garrison was not far
from Fort McKinley. The Accused testified he did not
4nquire as to the methods being pursued by the military
police. He made no effort to- find out what they were
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doing. He did not visit even Forﬁ Santiago, which of |
course he knew was the headquarters of the military police
here and the place of incarceration of the guerrillas. He
was "too busy" for that!

Our answer to that, sir, 13 not that he was "too
busy" but that he was too disinterested. - He did not care.
At least he did not care enough to take the time and
trouble of looking 1nto'those matters.

~ With respect to the testimony concerning whether or
not the Accused visited Cabanatuan, very well! we shall
agree that the Accused did not visit Cabanatuan, if the
Defense so desires. Where are we now? The Accused
never visited any of the prisoner-of-war or civilian in-
ternee camps according to his own testimony, including, as
I said before, Fort McKinley where his own headquarters
building was, Very well! We are willing to let the re-
cord stand on that. He did not take the trouble to visit
any of those camps.

That alone is a bit startling, but wheﬁ we couple it
with théJconfession of the Accused that he did not require ‘
?eports concerning those camps other than the normal re-
ports which were made from time to time, despite the fact
that he had been informed that the food situation was °
bad, he made no inquiry and took'no special pains to
find out whether that condition improved or became worse,
even though he himself (he says by virtue of necessity)
had required the reduction of the ration.

We contend, sir, that when Yamashita found it neces-
sary to reduce the ration of the civilian internee camps'
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‘and the prisoner-of-war camps, then he certainly was on
notice that the condition in those camps thereafter would
be extremely bad and it was his duty to look into that and
see if there were not,sométhing'that could be done to alle=-
viate those conditions, e ;

The Defense 6tfers~as the supreme exampie of solici-
tade for the welfave of the prisoners of war and the ci-
vilian internees the order which the Accused issued for
the release of these unfortunate captives upon the approach.
of our own troops. Certainly! The Accused was beaten :
and he knew it. He was a beaten man, He has acknowledged
in the testimony that he foresaw defeat before that time.
And that, we believe, was simply an effort to make up for
past derelictions on his part and the part of his command.
Merely an effort to improve the record! "Too late!" And
of course it was a naturai act for a man to foresee his
doom. We venture to say that no such humanitarian act
would have been committed by this officer unless he had
known that that was the last phase of the campaign in the
Philippines.

While we are on the subject of prisoners of war let
"us discuss the Palawan incident. '

The Accused acknowledged thaf he knew that prisoners
of war were working on Palawan Island. The evidénce is
clear, of course, that the prisoners of war generally were
under the Accused. ’He as commanding general in this
theater was responsible for the care, custody and well-
being of those'prisoners of war. He knew that those pri-

soners of war were on Palawan Island. He also acknowledged
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that he knew that they were being worked on airfields or
an airfield installotion. .

P In response to quostiona he stated that, 1n his
opinion, airfield work was entirely legal, that is to say,
in accordance with 1nternationa1 law, so long as the air-
field was not under attack -~ an 1nterpretation of the
Genova Convention which we believe to be wholly unwarranted.,
It was a military installation and, according to the Geneva
Convention, the prisoners of war shall not be roquirod to
work on a military installation, It was an installation
to be used against their own nation, against their own
forces, It was illegal, a violation of the Geneva Conven-
tion for those men to be worked on that airfield at all.
The Accused has acknowl edged that they were being so worked
and that he knew it,

If, with the Accused's knowledge and apparently
consent anﬂkapproval, those men were being worked in that
illegal manner and as a result of that illegal act they
lost their lives through murder, we contend that the Accused
is responoible. He was responsible for the custody, the
well-being of those men. It is immterial that under the
Japanese prooodure or regulations those méﬁ may have been
turned over to another organization cutside his immediate
command for that type of work. It was his duty to see to
it that the men under his control, the men for whom he was
responsible, were not turned over for illegal work, And
when he found out that that had been done after his arri-
val here he owed those men and he owed humanity a duty
fo do everything he could to get thém back and get them
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out of that illegsl work. There is no evidence that he
ever even made that effort. R

Therefore we contend that he is responsible in the
Pelawen case irrespective of whether or not he’immediately
commanded the:fbrces mhich wére_working‘thosefmen on ‘the
airfield at the time. _ |

Furthermore, the evidence shows that there wére
a}my forces on that island. There is a2 reference in one
of the affidavits to thé "army troops" guarding the pri-
soners of war at that time. We acknowledge that the evi-
dence on that point is obscure and is not clear as '
to whether or not the troops who were gunrding those un-
foriunate prisoners of war ot Puerte Princesa, Palawan
were under the direct command of Yamashita., But we say
that, irrespective of that point, this man had the
duty of seeing to it that the requirements of interna-
tionel law, of the Geneva Convention with which Japen had
agreed to comply, were complied with in his jurisdiction
with respect to men for whom he was responsible. Having
foiled to meetJthat rosponsibility, to perform that duty,
/ye say he is responsible-for the consequenées.

The Accused testified several times in severcl
ways to the effect that he was anxious £hat the prisoners.
of war be properly treated. I call the Commission's atten-
tion to this statement by General lMuto as a witness for
the Defense which appears on page 3024 of the record, and
I quote:

"After my arrivai Generc]l Yemashitoc had never issued
any special orders on these subjects" (the treatment of pri-

e

4009



and condﬁct of prisoner-of-war camps)",

The food situation:

The Commission will recall the testimony of‘the'men
who were in the camps, who were civiiiqn internees at Los
Banos, at Santo Tomas; will recall the affidavits on that
éubdect with respect to Cabénatuan. The evidence in the
record is that according 'to the observation and the per-
sonal knowledge of internees the Japanese garrison at
each of those camps actually was getting better food and
more food than the interneces were getting. The Commis-
sion will recall the testimony of the man who worked in
the kitchen. . |

With respect to 01d Bilibid Prison the Commission
will recall the testimony of the men to the effect that
they were forced to eat garbage scraps while in the kit-
chen where the Japanese guard was being fed ample fpod was
served the guards and personnel of the Japanese forces.

Furthernore, the testimony 1s replete yith refer-
ences to efforts made both by the internees themselves
through their own organigzation, their own funds, to bring
féod in which was available from the outside and which
they had been able to buy until orders later forbade it
or restricted it; food which they knew to be available.
The testimony is replete with references to efforfs made
by people on the outside to bring food in. And for some
inexplicible reason the Japanese authorities either from
time to time qbsolutely forbade such food to be brought
in or so restricted it that it became impractical to\get
it in.
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A11>this time, of course, the Jopmese forces, what-
ever mey have been their issue of rations from the cormis-
'sary»in the garrison, were ffee to get food from the out-
side. | | i

The Comnission will recdll thatvoh cross examina-
tion it wes brought out from one witness, = guard or.em-'
ployee in Sento Tomas, that the Jaﬁnnese personnel there
had pigs and other food in addition to the issue of the

cpanese forces vhich was not available to the ecivilian
internees. 4nd he finrlly fronkly ocknowledged that the
internees were worse off so far as food was concerned thon
the Jepanese guoards,

So that vhatever the situction ncy have been outside
with respect to food -- starvation among the people --
irrespective of whatever the problen mey have been of
distribution of food to the Joponese Army, the fact re-
m2ins that food was aveailable to these civilian internees
if the Jepanesc had permitted it to come in. They didn't

.see fit to do that. They are responsible for the results.

el
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We submit, sir, that the evidence concerning the
murder of Geg;ge Louis and Patrick Held, Los Banos, was
clear and that it has not been controverted by evidence
produced by the Defenge. Ve believe the record shows very
dlebrly that those men were murdered; that is to say, thot
‘there was no justification in law or in humenity for the
killing of those two men. &

In the case of George Louis it will be recclled that
he was on the way baeck to the comp enclosure when he was
shot and the evidence is thatlfhere was no trial between the
time that he was orginally wounded cnd rpprehended ond the
tine of coup de grace or vhen he was executed. Eye-witness
aceounts show that he wes sinply summarily disposed of --
no court-martial, no trial. And the same woy with Patrick
Held. And we see no basis upon vhich the Comnmission could
reach any conclusion other thon that those two men were
suﬁmurily disposed of by the Jepanese forces, clearly in
contravention of the prisoner-of-war agreement. They had
no trial, :

There is no evidence, of course, that the Accused
- ordered those executions. However, the executions wvere
“ecarried out by men undefﬁgis command., And we contend that
the very method by which those executions were cccomplished;
the cellous disregard, complete diéregard of the pre-
scribed procedure, shows that those men were acting under
- approvel., Otherwise they would have never dared to be so
arbitrary. ‘

- The Defense has peinted Yamushita as ¢ men of iron

 discipline; o man who controlled his troops, exacted the
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last measure of military discipline Br the men under him,
They say tgpt that w.slhis reputation in Japan berore he -
ceme to the Philippines, that that was his general reputation
among nilitary nen, '

Very welll If we accept that; it mckes it nll the
more unlikely thet his subordinates would have violated,
- os obviously they did in these nany, mcny ways -- flagrantly
violated -~ not only the regulations of the Japanese army
but the regulations cnd the principles of menkind, unless
they had felt ond had known that their conduct was rpproved
and permitted by the Accused. If he hrd a reputation as
such o disciplincrian and if those cets had been contrary
to his desires, to his orders, certainly those men (mony
of thenm high genercls) never would have dored to proceed
on that besis.

V/ith respeect to guerrillas, that is an interesting
.bosition the Defense tckes. Apperently their contention
is that the Jopenese were goaded into committing atrocities
or wrongful acts by guerrilla activity. Surely they did
not meesn to ossert ‘that these executions, these massacres
in Batengas, for instance, or in anila, wherein many
thousards of women and/children were butchered, con-
stituted or were intended as the execution of guer-
rillas.

If that be their position, it is pelpably o false
one beccuse & baby in arms is not 2 "guerrille," And the
testimony uncontredicted showed that these people were
unarmed. They had no trial. Their hands were tied behind

them or they were otherwise fettered end they were butchered --
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~ agein by militery men ecting as military units, squeds,
/ﬁletqons, led by officers, noncommissioned and commission-
eﬁ. These mossacres were not in the heat of bcttle. The
Ameriénhs were not cnywhere around at the time.

Therefore I believé the Defense vill have to ‘acknow-
ledge that those executions were not cxecutiona of guer-
rilles or, if they were, that there certainly was no tricl.

Reference was made to o possible 1nvestigation by
the '"evil eye" or the "magic eye",'the hooded men who
pointed out certain people to be executed. That is
not "investigation"! That certcinly is no triesl!

And I ves astonished thot Counsel would even refer to it
as o possible "trial". It bears no semblence of o trial.
A trial in every nation of the world offers the person
accused the opportunity to knew what is thce charge ond the
opportunity to defend himself, to answer it. And these
poor people certainly had neither!

A1l right. They were not guerrillas, or at least
they w@re not treated as guerrillas. They were not given
‘o tricl. They were certainly not armed, The only re-
meining pog;&bility is thet they were mﬁssacred, and we
scy they were.

The defense to that or the explanation of that
sinply is that the Japenese troops in thet crec got
out of hand; they were goaded by guerrilla activity and
they were desperate and they resorted to unauthorized,
unlicensed activities. More than 25,000 people over 2
neriod of more then 2 month or preoetically six weeks were

' massccred in that methodical, obviously-plenned wey and, as
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the evidence indicates very strongly, under the orders of
the highest milithry commander in that area: General
Fujisige. The Accused's position is that he did not know,
he did not'fealize, he did not approve, he did not order!
Let us look at the record on that. :

‘ Pfosecution's Exhibit No. 4, which is an ATIS
translation of a captured document, which includes an order
issued by the Shobu Group (and this order later was identified
by the Accused himself as having been issued by him on 11
October 1944), 1s a Philippines operation plan summary or
summary of Philippines operations guide. It goes 1nto‘some‘
detail’as to the plan for the defense of Luzon and the
Philippines. It includes this paragraph:

"In view of the special characteristics of the
Philippine operations, subversive activities of the residents
and attacks in our rear by airborne raiding forces must be
considered. 1In order to avoid mistakes in combating the
operations, take precautions against armed guerrillas,
subjugate them quickly, and put a stop to their activities."

The Accused testified that this order was discussed
at a sfaff conference at which ypere were present all the
chiefs of staff of subordinate units and the commanding
officers of a number of units, the headquarters of which
were located close to liis own headquarters, at which time
obviously there was an oral discussion of this general
-plan. We do not know what was that oral discussion. We do
not know the pxtent to which this paragraph concerning the
suppression 6r"guer111as,was expanded upon, added to or

"exp;ainqd. We do know that 1t was discussed at this staff
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conference.

We elso !mow from the testimony of General Muto,
'cs eppears on page 3086 of the record, that about the middle
of November (this is elmost o month or more then o month ‘
after this order of 11 October was issued) Yaﬁndhitny;cve
orders for the control of guerrillas as o result of the
Leyte cempaign, Of course the Leyte campaign had not
started when this other order was 1ssued on 11 October.,
Therefore 1f_ndd1tionc1 orderé were given, of course they
had to be sometime about the date given by !uto., In other
words, he says, about the middle of November as o result
of the Leyte cempaign, Yemashite gave orders for the control
of guerrilles., He said that it wes necessary to breck up
the bends of armed guerrillas and he gave orders to that
effect.

Yomashite himself had this comment to make: ‘“As
the Americans approached the people in those creas graduslly

* beceme more hostile I knew of this from the time I first

ér?ived here because of the activities of the armed
andits or guerrillaa;" And on page 3578 Yamashita stated
that he knew of guerrille activity in Batangas. He said
that h; left the method of suppressing those guerrillas
to the locrl commanders. And, finally, despite all of
his previous build-up as to the terrific problem of the
guerrillas, he said that the guerrillas were only a
"minor matter"!}

That was the order, the action taken by Genercl
Yamashita with respect to guerrillas. "Suppress them"!
"Mop them up"! And action was taken appdrently under thart
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order. :
£ The Commission will recall ‘the testimony of Coiohel

Fujiiige, the Commanding Officer under Yokoyama in the
Batangas area. He identified, acknowledged the written
record that we had of a conference which.hé had held with
suborainate commanders in which record there apoeared this
.instruction: "Kill American troops cruelly. Do not kill,
them with one stroke. Shoot guerrillas. Kill all who oppose
the Emperor, even women and children",

We had this interesting situation in that connection:

General Fujisige acknowledged thaf'six of the seven
paragraphs of that note taken by someone at the conference
were exactly correct, but this particular paragraph relating
to "Kill Americon troops cruelly" he disavowed. Everything
in that paper was put down by the recorder absolutely .
‘exactly except thst one paragraph;which happened to be the
one that was embarrassing to the witness. However, he
testified that in the middle of November he received orders
from-Yokoyama to "mop up" the guerrillas in his area. He
testified further that a 11ttle later, eithér in November
or early Decembéi a staff officer from Yokoyama's head-
quarters came around Qnd told him that the "mopping up" of
the guerrillas in his area wes behind schedule and that he
would have to see to it that it proceceded with greater
rapidity. And, finally, on the 1lst of January 1945 he
received word from the Shimbu Group, Ypkoyama's command,
that even women and children were carrying weapons and’they
must be on guard against that.

Thésevorders from Yamashita to "mop up", "suppress"

\
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the guerrillas obviously resulted in the Batengas area in
the mass killings which followed sometine later. Of course
these orders do not sny'”massacre 2ll civilians!" - But. :

' Yanashite knew the hostility of the residents of the Philip-

pines, nccording to his own testimony. He knew the guerrilla
activity. He knew thet hiévtrooﬁs vere being hciassed. He
gave them on order which nntufally under the ciécuﬂstanees
would result in excesses, in massacres, in devastation,
unless the order were properly supervised. He unleashed
the fufy-of his men upon the helpless popuiation end,
cpparently, according.to the record, nade no subsequent
effort to see vhat was heppening or to take steps to see to
it that the obvious results would not occur -- not o direct
order, but contributing necessarily, naturclly and directly
to the ultimate result.

Vie neintein, sir, that if the Accused savw fit to
issue o genercl order to suppress guerrillas under cir-
cumstances as they then existed, according to his own
testinony, he owed o definite, absolute duty furthermore to
see to it that thot did not open wide the gates of hatred
of his men leading them to wreck vengecnce upon the civilian
';opulation. Obviously he did not do that. That is a part
of his responsibility, '

Agein with respect to guerrilles, the contention,is'
that they were always given a tricl according to militery
law and according to the dictates of internationecl law.

The Commission will recall the testimony of Sakakide
which appears on péges'2253 and 2302 of the record. He
stated that 2,000 Philippine civilians were tried in one
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week in December in Lonila -- one week in Manildl == and -
thet he saw five‘American wonen, including Mabel Jurika

ond Mory B. Stagg, beheaded in North Cemetery. The Accused
asserted thet the only method authorized rbr the execution
of guerrillns was shooting. Beheecding and bcyonetihg'wdre
>not approveds were not authorizad and would be qdhtrary to
regulations. Therefore the testinony is fhét tﬁe-regula-
tions of the Jepanese army were being violated in H#hila.

Sckekido testified as to the procedure followed in
those so-cclled "courts-martinl". He testified that the
Judge Advocate'é office was only two houses rcmoved from
the office of the Accused at Fort lcKinley cnd that con-
ferences frequently vere held ot the Judge Advocate's offipe
at Fort HcKinley concerning the disposition to be made of
accused guerrillas.

Exhibits 319, 320 and 321 were introduced and
identified by Sckakida., Those are records of courts-
norticl triezls. Each triel was held in December of 1944,

The real significance of those exhibits has not as
yet perhaps becn perceived. Exhibit 321 15 a record of a_.
court-marticl proceeding held on 13 December 1944, It is
signed by three officers, It has three signatures and is
Grder the name of Shobu Unit Court-Marticl -- in other
words, l4th Area Army. The date is 13 December 1944,

Exhibit 320 relates to a court-nerticl proceeding
on 22 December 1944 -~ 22 December}! And it was cgein a
Shobu Unit court-martial, with only one signature.

Exhibit 319 likewise is on the seme date, 22 December
19431, Shobu Unit cowrt-martial, with one signature.
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The testimony of Colonel Nishiharu concerning his
conference with Yamashita whereby there Qés decided upon
‘a summary method of court-martial trial for guerrillas then
~in custody in Manila took place between the 13th of December
and the 22nd of December, according to his testimony. - His
testimony 1is cubitantiated by .these records. On.the'13th
of December they were having regular court-martial procced-
ings with three of ficers; the record was signed by three
officers. On the 22nd only one officer wss signing. And
the testimony of Sakakida gpd the testimony of Nishiharu
both are to the effect thot under the normal court-martial
procedure of the Japanese army three of ficers functioned
at the so-called "trial", and Nishiharu testified that
under this summary procedure only one officer was to perform
the functions normally performed by three.

Those exhibits, sir, do substantiate the testimony
of Colonel Nishiharu as to the conference with Yamashita, :
which the Accused saw fit to disavow, to deny.

Incidentally, an interesting sidelight on those
exhibits 1s this: Fa |
“ It will be noted that the first name on Exhibit 319
is the Accused Henry Guy Lindobloom. He is charged with
having givén guerrillas 150 gallons of coconut alcohol.

The death sentence was adjudged to that accused. Yamashita
testified the other day thdt giving food to guerrillas

was not a capital offense punishable by death. He later
changed that teﬁtimony somewhat, saying that under some
circumétances it might be so punishable. Here is one case

where they did punish a man apperently because he gave 150
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gallons of coconut alcqhél to guerrilla forceq.

Whatever the.procedures of the courts-martial under '

Yamaghita may have béan, whatever the procedureés of‘fhe.

~ courts-martial conducted by the'subgrdinatevunitl} Shobu
Group and the 35th Army, both of which he s41d had.court-
‘martial jurisdiction tha; he ialued_himaelf,.he-dcknowledged
that he made no offort to determine what those courts-
martial were doing. So far as he knows, they may have
proceeded entirely in violation of all regulations, inter-
national or otherwise. He doesn't know,

He stated that no American prisoner of war was tried
by court-martial., But he cennot possibly know one way‘or
the other because he said he received no reports from them;
he said he, requested no reports; he made no effort to
determine what they were. So therefore his testimony con- _
cerning the trial or lack of trial of American PW's is
simply discredited because he wouldn't know. Nobody told
him and he didn't take the trouble to ask anyone as to what
were the facts.

The shme way with respect to trials by military

_~tribunals of civilian‘internees. He doés not know who was
tried; he did not inquire; he did not get reports.

With fespect to Colonel Nishiharu's testimony the

' Defense Counsel saw fit to refer to it as "confusing". It
was not "confusing" in particular to Prosecution, and if
the Commission will re-read the record of that testimony I
believe it will find that it does make sense.

Colonel Nishiharu was told by a Major that a large

number of guerrillas were on hand in Manilaj; too large a
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number to be tried by the normal cour t-martial proceduro
prior to the removal of the 14th Arny hcadquartorc to
Baguio. He was further told by that lajor that if nothing
- were done about 1t by the Judco Advocato all of those men
 would be executed by the milltary police. He felt that
they deserved a better: fato, that they should be given .
some semblance of a trial, which he knew the military police
would no; give them. Therefore he devised a summory
‘procedure whereby instead of three officers litttni»&n\g.
normal court-martial "passing upon the case", if you call
it that, tﬁé officers would handle all or'the thousand-or-
some guerrillas involved and one officer would serve as
the investigating or judicial officer representing the
Judge Advoecate.

He took that to Yamashita and, to his disappointment,
Yamashita showed very little interest in the matter. He
merely nodded! He merely nodded! '

We can explain that lack of interest on the part of
the Accused and we say it is in charécter according to all
~of the evidence in this case. Yamashita didn't care one
way or the other! That is all there is to it. "Surel
Handle them any way you see fit! Go aheadi"

Colonel Nishiharu did the best he could. He had to
go on to Baguio. He even went to the trouble later of try=-
ing to get reports as to who waes executed, and he said that
the reports showed that 600 of those guerrillas or_accused
guerrillas actunlly were éxacuted.

GENERAL REYNOLDS: The Commission will recess for
approximately ten minutes and then the Prosecution will
continue.

(Short recess)
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GENERAL REYNOLDS: The Commission is in session.

MAJOR KERR: Sir, before the recess I was disoussing the so-
called ourts-martial of guerrillas. In leaving that
subject, I would 1like to point out that on page 3878 of the
record we have the testimony of the -Accused himself to the
effect that he was resbonsiﬁle or, as he stéted3 "It was my
responsibility" for enfbr'cing the regulations governing
courts-martial in all of his subordinate units,

Therefore, all of the testimony of the Defense with
réspect to the establishment of courts§mart1al jurisdiction
in the Shimbu groﬁp, under General Yokoyama, and the fact
that the 35th Army Command had courts-martial Jurisdiétion,
is beside the point, If courts-martial were not being con-
ducted according to the requirements of Japanese military
law and, more specifically, in compliance with the require-
ments of international law, it was Yamashita's reaponsibiiity .-
and he admitted as much,

True, a suspected guerrilla is not afforded any parti-
cular type of trial by international law., However, 1£ must
be a trial; and the bare minimum of a trial, so regarded in
any civilized nation, would be knowledge of the charges, an
opportunity to defend, and a judiclal determination of guilt
or innocence on the basis of the evidence.

We submit that the procedure followed in these Summary
cases, as testified to by Colonel Nishiharu, and more parti-
cularly by the witness Fermin Miyasakl, certainly did not
follow any such procedure. It was the testimony of the
Accused that déath sentences could not be executed or carried

out.exéept through court-martial and with his approval, or
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. the approval of at.Ieast one of two other officers: Vthe
commanding general of the 35th Army, the commanding general
of the Shimbu group. And yet we have the testimony of

'Miyasaki, who was connected with the Military Police, a

~civilian interpreter at thé'Coftabitarﬁe garrison in Manila,

as set forth on paéo 2154 of the record, to the effect that
the MA1taey Palise Executed Jitixe nimbers of peonle withes
trial, without any court-martial,

I'reter precisely to his testimony on page 2154:

' "Q . Well now, in your capacity as interpreter, did you
have occasion fo know that the Military Police was charged
with the duty of executing the sentences of the court-

martial?

"A Only those people who were to be given prison sen-
tence were sent to the court-martial, Those who were
released, being found innocent, or those who are going to
be executed, were never sent to the court-martial,

"Q 1\ Well now, after a court-martial reached a verdict

TN i : :

for an execution, who executed that sentence?

"A E)think the court-martial did.

"Q The Military Police did not execute that sentence?

"A Those prisoners who are going to be executed were

never sent to the court-martial."

‘ In other words, if the Military Police saw fit to
decide a person was going to be killed, a death sentence
assessed, that person didn't go to a court-martial; he was
executed‘by the Military Police. |

General Yamashita denied that he had ever given the

Military Police authority to carry out death sentences, or
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cuthority to try and cssess death sentences; and yet, |
according to this competant testimony of the interpreter
at the Cortabitarte garrison headquarters hnre in Manila,
that was the practice of the Military Police. If Yannah@fa
‘dldn't knov 1t, it wes his foultl He didn't choose to
know it! He didn't inquire, he didn't require cny
reports, he didn't ask what they were doing, he did not
investigate! Theré is no testimony even that he had any
stoff member look into that metter, He didn't carel
He wes too busy, ond yet, presumably, thouscnds of innocent
people werc sunmarily executed without trial, sinply beccuse
of the lossitude ond the lack of interest dn the part of
the commanding genercl.

There is no question that the !ilitary Police were
directly under the commcnd of Yanecshito; he acknovledged

that. The testimony is cll to that giiexi.. He certainly

owed o duty to find out, t¢ kawn whav the Iliilitery Police
were doing. If they proceeded iiprooorly, contrary to his
wishes, it was simply beccuse he didﬁ't check on them, he
“didn't supervisc,

Now, coniinuing with some cf the chein of evidence
leading from this genercl order, or these sevefcl orders
by Yamashitc to suppress or mop up guerrillas,down to the
cctuel massacres that we know took placé 1l over the
Philippines, I rcmind the Commicsin: of Exhibit No. o
which, again, is a troanslation of a coeptured Japangse
document. These are 1nstfuctions by Genercl Yamashita
as commanding genercl of the 1l4th Areca Army, otherwise
known as the Shobu Army group. These are extraéts, and
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I quote: _

"The enemy's casualties have reached 60,000 as a
result of the daring actioﬁ'or the Army Group (Shudan),."
© And this, incidentally, is dated 15 February.
"The operation is progressing as planned. The bppb:tunity
to crush the American onalaughf'is ciosor'at hand."‘

He states, as of 15 Fobrﬁar&, that "The operafioh
is progressing as planned." Obviously, that is the Luzon
operation, as of 15 February.

' "Orders:
o~ "Raise the mor#le higher, Develop fighting
spirit as such to have one man kill 100 enemy soldiers.

| "The Army expects to induce and annihilate the
enemy on the plains of Central Luzon and in Manila., The
operation is proceeding satisfactorily.

"Whether the enemy's strehgth and plans will
be destroyed in our great counter-offensive depends on
the future daring actions of all officers and men. The
front line troops and personnel, who are responsible for
'supply transportag}on in the rear, will develop a fighting
spir£§ and a determination to kill 100 of the enemy for
one of our.men,"

And the Commission will recall that in the Fujishige
Conference he stressed exactly the same point: "Each one
of your men will kill 100 Americans to his own life'"j; the
same identical idea. We contend that there is reasonable
ground for determining the same idea that Fujishige ex-
pressed -- "Kill Ameriéans cruelly; kill even women and

children who oppose the Emperor', as they appeared in his
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instructions on th;t date -- that that came also from
above;,came from the same soufce, came from Yamashita,

In another exhibit in evidence, Exhibit 386, is.an
. exﬁract of a notebook diary covering a period in February,
and this extract is. a portion of-diary ent£1as.made by a
man who had just arrived in Hahila. " The entry for 7
February 1945: ' : :

"150 guerrillas were disposed of tonight. I person-
ally stabbed and killed 10."

Theyxweren't'shot, as Yamashita said the regulations
required; they were stabbed! You can imagine how!

"8 February L945. Guarded over 1,164 guerrillas
which were newly brought in today.

"9 February 1945. Burned 1,000 guerrillas to death
tonight."

They certainly weren't executed by shooting!

"10 February 1945, Guarded approximately 1,000
guerrillas.

"13 February 1945. Enemy tanks are lurking in the
vicinity of Banzai Bridge. Our attack preparation has
been completed. Am now on guard duty at guerrilla in-
terﬁ;;nt camp. While I was on duty, approximately 10
guerrillas tried to escape. They were stabbed to death.
At 1600 all guerrillas were burned to death." :

In the same exhibit, this translation of a captured
Japanese order is set forth. This is a Kobayashi group
order, Kobayashi.Heidan, dated 13 February. .The Commission
will recall that the Kbbayashi group was part of the

Manila defense force directly under Yamashita., Then,
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according to the diagram which is in evidence»as a Defense
exhibit, showing the situation as of 1 January 1945, the
Kobayashi Heidan is a part of the Shimbu Shﬁdan, or
_ General Yokoyam&'g;foree. It is not a naval torce,‘but v
an army force., According to the evidence, it was based
and was opérating in Manila, - :

" This i1s an order of that Kobayashi group;

"l, The Americans who have penetrated into Manila
have about 1,000 artillery troops, and there are several
thousand Filipino guerrilias. Even women and children
have become guerrillas,

"2. All people on the battlefield with the excep-
tion of ﬁapanese military personnel, Japanese civilians,
and Special Construction Units (GANAPS in the Filipino
language) will be put to death. Houses" -- and the order
breaks off at that point,

That, sir, is not an order for naval troops by
Admiral Okoechi, or Iwabuchij; that is an order by the
commander of the Kobayashi group, Lieutenant General
Kobayashi, or Méjor General Kobayashi, who commanded Army
units in Manila under Yokoyama who, in turn, was under
Yamashita, i

Now, the evidence shows frequently that Army personnel,
. Army officers or_Army enlisted men, as distinguished from
Navy personnel, were participating in the atrocities in
Maniia. Apparently they were doing their best to carry
out the order of this military unit, this Army unit:

"Kill all Filipino civilians," S
I refer now to extracts from Exhibit 388, again part

4028



of this significant chain of orders which followed that
one general order by General Yamashita to kili all
guerrillgg, to mop them up or to suppress them. Extract
' from diary notebook dated July, 1944, to 22 May 1945,
captured in Luzon.on 23 May 1945: -

"February 1945, ,EVery day is spent in hunting
guerrillas and natives. I have already killed well over
100. The naivete I possessed at the time of leaving the
homeland has long since disappeared. Now I am a hardened
killer and my sword is always staihed with blood. Al-

. phough it is for my country's sake, it is sheer brutality.
May God forgive me! May my mother forgive mel"

In the same exhibit, an extréct of a diary belonging
to a member of the 116th Fishing Battalion, dated December,
1943, to 17 April 1945 -- the Commission will recall that
the evidence is that some of the so-called "Fishing"

" battalions were under the control and command of the l4th
Area Army: .

"10 February 1945. By order of the Army, we began
punitiie,operatibns against the Filipino terrorists and
killed 500 of them.," - ’

And let us remember that the Accused said he knew
of only 44 cases where the death penalty had been approved
‘by him for guerrillas, There are none for prisoners of
war, none for civiliah internees; only 44 cases. And he
further said, in response to repeated questioning, that
the most, the greatest number in any one of those cases,
was three. Therefore, we may liberally say a total of
150 maximum,‘and here we have evidence by the perpetrator
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that they killed at least 500. :

‘ "12 February 19&5. We left for Calamba by automof
bile with the mission of carrying on punitive operations
against the inhabitants of thé_fown. We killed 800 men
and returned.at midnight. ‘

- 13 February 1945: For security reasons, all in-
habitants of the town’(presumaply Anilao) were killed and
all their possessions were confiscated."

' All inhabitants of the town were killed; all the
possessions were confiscated! Is that.an actiﬁity against
guefrillas?' Is that after trial? 1Is that the unauthofized;

//disappgpved activity of drunken battle-crazed men? Not at
all! It was a military expedition by order of the Army,

/ and we maintain in all earnestness that this sheds light
on the intent, the purpose, and gives an explanation of
these otherwise inexplicable massacres down in Batangas
and elsewhefe in the Philippines. They were expeditions,
organized, deliberate, planned, and most mercilessly and
cruelly carried out,

"Until yesterday we livéd in the hills or,in fish-
ing barrios and we had only salt gp_go with our rice.
But today we are in Paradise. Tﬁ;re is.-nothing that we
cannot obtain, Although there were a tremendous number
of watches, fings, suits, shoes and dresses, we couldn't
take them back with us, and so we had to burn them with
great regret. Everyone has 3,000 or more pesos in cash.
We had all we wanted of good things to eat.

"17 February 1945, _Because ninety percent of.the
,F;liPinb people do not feel pro-Japanese but on the
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contrary are anti-Japanese, Army headquart;rs issued
orders on the 103? to punish—them. In various sectoré we
have killed several thousands (including young and old,
men and women, and Chinese, in addition to Filipinos).
Their houses have been bufned and valuables have boén
‘confiscated." -

. Then on 17 March 1945:

"Caught and killed four natives (three children and
their mother)."

In the same exhibit, an extract from a notebook
belonging to a member of the 64th Infantry Regiment, dated
l% December, presumably 1944, to 27 March:

"Taking advantage of darkness, we went out to kill
the natives. I%t was hard for me to kill them, because
they seem to be good people. Frightful cries of the
children were horrible. I myself stabbed and killed
sevefai persons,"

In the same exhibit, an extract from a notebook
kept by Machine Gun Company of West of the Lake Sector
Unit, containing operations orders and intelligence
reports dated 13 February to 23 March 194;

"Instructions. 1600," 1? March.

"l. Leaving tonight at 1930.

"2, We shall march to Mahina.

"3, There will be many natives along our route
from now on, All natives, both men and women, will be

killed."
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The Defense saw fit to refer to the victims of the
/Japanese and the‘Filipinos as the victims of war. Victims
of wari
‘-Is this warfare? | : ,

We have ariother eiﬁlanation for'it._ We say they are
tLe victims of Yamashital They are the victims of the type
Iéf warfare that was conducted by Yamashita; by the troops
under him. .

Certainly they are not the Qictims of the type of
warfare that the Laws of War, international laws, recognize.
That is plain. o

This also is of interest: Sakakida testified that
he was in the headquarters of Yamashita at Baguio after
the headquarters had been moved from Manila. He said that
in February of 1945, that it was common talk in Yamashita's
headquarters, among the officers and the men there, that
the military police were denying or refusing permits to the
peéple in Baguio who had come there from their homes in the
lowlands, with the idea that Baguio would not be bombed,
‘but who after the headquarters had been established there,
to their kn6ﬁledge, and who desired to get out because
they forsaw the ﬁombing of the heédquarters by the American
planes, permits to those people to leave the city were
denied by the military police until finally such permits
were made available and were being issued, and according
to this common talk, they were being issued to the people
to go down the one route which would take them by 6r in

the vicinity of Rosario, where they were to be murdéfed by
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arﬁy troops. .
They were to be massacred -- shall we sayléuppresSed --.

in that locality. That was his testimony. That is on

page 2271 of the record.

' On pages 2655 to 2661 of the fecord*apbéaps'the;
proof, testimoﬁy concerning the killings at Rosario. In‘v
that atrocity men, women and children were murdered as they
were proceeding down that route. Thus, that substantiates
that general rumor in Yamashita's own headquarters. That
is coming very;'very ciose, sir, to the Accused himself.

However, I suppose that if he is not interested or
was not interested in the welfare of the Filipino people
in the performance of his duty to protect them, to the
extent of inquiring from time to time as to what his troops
were doing in various areas where he knew guerrilla
activities were great, where he had ordered guerrillas
suppressed, if he was not interested sufficiently as to
the civilian population, the American prisoners of war
and internees, and the conduct of those who were directly
in custody of them; if he was not sufficiently interested
in the mi}itary police,to inquire from time to time to
determing what they were doing and the methods of torture
and what not that they were using, we might assume he was
no more interested to what might happen to those civilians
or even in knowing what might be generally known among his
own headquarters.

Incidentally, Sakakida testified to the execution
of the two American prisonérs of war in Manila. His testi-

mony was that they were held in Manila. He saw them; he
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talgpd to them, He left Manila and went to Baguio,before
the}~were executed, but he was told by one of the guardé

later in Baguio that they had been executed. That is in

contradictioﬁ to the Accused's statement that no American
prisoners of war had been executed. ‘

There again he would not know what happened to those
prisoners of war unless he took steps to see to it that
he was kept informed; perhaps he didn't know,

with respect to Manila, we do not contend, we never
have contended that it was any crime or any unlawful act
for the Japanese forces to defend Manila, if they saw fit
to do so. They were free to do that if that was their
plan.

However, we do deny their right in connection with
defending Manila or in connection with fighting in Manila
to massacre civilians, deface state property without
military justification, or to commit other substantial
wrongs in violation of the Laws of War. We deny the
privilege'sf doing that. T?e whole quastion of Manila
involves really two points: |

First;'were the troops in Manila, which were navy
troops, under the command of Yamashita. He acknowledges
they were under his tactical command., He contends that
he had no control over them, was not required to control
them because they were merely under his tactical command.

However, General Muto acknowledged that the officer
in command of troops of the other branch under him aid
haﬁe the authority and did have the duty of restraining

those men under his command against the commission of

4034



wrongful acts. He said he could have them arrested. He
Had that authority. He could not punish them. He‘cbuld
not order their court-martial, but he could restrain them
and that s all we ask of Yamashita in this case, that he
regtrain his t;OOpS, 1nc1ﬁding the navy troops in Ménila..

Much has been said abdut the naval mission of these
troops. They were under the command of Yamashita, or his
subordinates, only for land operations in land combat.

That is all they were doing so far as the commission of

these atrocities waé concerned. They were not then defending
the port; they were not then firing at vessels at sea. They
were not then engaged in ény naval_operations on land or

at sea; they were engaged, as one of the witnesses very
clearly brought out, in repelling or attempting to repel

the advance of the Americans, the advance of the American
forces; from the east, north and south,

It was 2 lend operation in every particular and there
was.no elenent of navel operation in it. Therefore, they
were clearly under the tactical cormand of Yanmashita at
fhat time and he, as théi?/tactical.connénder, was re;ponsible
for what they did.

And what did they do?

The record is recplete with that, and there again those
were not the acts of irresponsible individuals, acting at
a whin or will in a drunken orgy; not at all. There again
they were acting under officers -- sonmetines in concert with
arny nen -- arny officers. Obviously, it was a deliberate
planned enterprise. It nay be they were then assisting the
ﬁilitary.police in the. zonification of areas of the city and
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1in the suppression of guerfillas by burning the houses
and killing everyone around there. Of course, by killing
. everyone in the vicinity they would also killlany ;uer-
rillas that might be there and that micht have been their
method of suppression.

Whatever it was, those troops were acting under
military command and acting in a military enterprise,
and in most cases they certainly weren't acting in the
heat of battle. _

The other point is with respect to the defense of
Manila., We are interested in that question of the defense
of Manila only in so far as it felates to the credibility
of the Accused, as his own witness, and in so far as
it shows that they were deliberately engaged in military
operations in Manila.

I believe the Commission recognizes the utterly
fantastic nature of the assertion by the Defense that
there was no intent or plan to derend Manila, We be-
lieve that the correct, obviously sound analysis of
that situation, and of that operation is that which is
contained in Prosecution's Exhibif No. 404, which is,

"A Reﬁort by XIV Corps," on the subject of the oefense
of Manila.

I shall read from page 1l.

"The main purpose of the enemy in defending Manila
was threefold:

"First, to effect maximum attrition of American
fighting power by utilizing the advantages of natural
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and nan-nade defenses within the city; ‘
Vi "Secondly, to delay the occupation and utilization
of the Port of Manila as long as possible;
~ "Thirdly, to cripple the city as a base for future
nilitary operctions and'ds a center Iof civilian produc-
tion and governnental control." :

Then it goes on and states further:

"This third objective was covered in ﬁanila naval
defensc force order number 43, deted 3 February 1945,
which reads in part as follows:

"1The south, central and north forces rust destroy
the factories, warehouses and other installations and
naterial being used by naval and'arny forces, in so far
os the conbat and preperations of naval forces in Manila
and of arny forces in their vicinity will not be hinder-
ed thereby.'v

And interpolating, I would like to point out this
is' not a noval order of the Inperial Japanese Navy. :

It wﬁs.referred to in one of\the exhibits of the Defense
"as such. This is sn order of Iwabuchi, as comnander of
the Manilq/navnl defense forces, and Iwabuchi was con-
mander of the coribined army and navy forces in Manila,

This was not on order of the Inperial Japanese Navy.

"2. The denolition of such in;tnllations within
the city linmits will be carried out secretly for the
tine being'so that such action will not disturb the
tranquility of the civil population nor be used by the
eneny for counter-propaganda. Néither large scale.
derolition nor burning by incendiaries will be cormitted..
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"3, A special order will be issued concerning the
denolition of the water systen and the eleetridal instella-
- tions." ' , 4
" A1l of which, incidentally, ties in with the orders
fron the, Southern Afny, the Southern Command, to the
effect that Manile will be defended to the utnost, that
if they have to give the city up they will destroy it a@
a base. for eneny operations, and that the port and dock
facilities will be destroyed.

The Cormission will recall that as Exhibit No. 405,
and this is part of the order: |

"The 14th Aroa'Arny will hold the sea and air bases
firmly. If it becomes necessary to relinquish then, see
that the eneny cannot use then,

"Furthernore, in the event that the Area Arny is
forced to give up its sea, air and nilitary bases, these
facilities will be conmpletely denolished to prevent eneny
wse. Manila will be defended to the utnost, and in
event of its loss, its use to the eneny will be hanpered
by cutting off 1t§“§uter supply and by other such nmea=-
sures.’ ‘ |

This order, by the Manila Defense Cormand, is-
directly in accordance with that directive.

.Furthermore, there is ample evidence, in fact,
there is visual evidence wherever you go in the City of
Manila, that extensive prepcrations were nade to defend
the city, which belies the assertion by the Accused
that early in December or in Decenber, it had been de~-
cided that Manila would not be defended; it would be
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evacuated.

However, I wanted to call particular attention of
the Connission to the testinmony of General Yokoyana on
this subject. The Cormission will recall that the Accused
festified‘that he. gave orders to Yokoynna,‘when he first
cppointed hin as comnanding gencral of the Shinbu Group,
that Menila would not be defended; that it would be evacuated.
Let's see what General Yokoyana had to say about that.
On page 2680 of the record there appears the following:

"Q  What were General Yanashita's orders with
respect to the defense of llenila?

"A DqQ you refer to the generzl locelity of Manila?

1Q Noj to the City of Monila as distinct fron the
whole sector; the city itself.

"A I received no orders with iarticular respect to
the City of Menila,

"Q What orders did you receive with respect to the
outlying sections?

"A The orders which I received were to establish
" a line on east of the city and contact as nany Anerican
troops as possible for as long as possible and inflict
as’ mnny casualties as possible.

"Q Were there ony orders you received relative to
the evacuation of the City of lMenila?

| "A Therc were orders to evacuate the city. I

believe that was the 12th or 13th of February.

"Q Were there any orders before that to evacuate
the city? | l

* "A There werc none before that."
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Thet isindirect oppesition to the testimony of the
Accufed. General Yokoyana ought to know what he was
telking about. He was the gemercl in command of Manila.
Orders to cvacuate were given, he said, to hin on_the»
12th or 13th of February ond ‘the battle then was at its
heighé. The Anericans had reached the city on the 3gd
of February. .

Apparently, then, according to that testinmony, the
battle had friled so for as the Japanebe were concerned
and they wanted out. Of course, they would evaeuate thoh.
It doesn't tic in at oll with the Defense's position
that they intended to evacuate Monile, all in 211, fron
the very tine the Shinbu Group was first organized.

In any event, whether thcy decided to evacuate or
not, the fact reriains that there was an arny operation
in the City of Manila., The troops, naval and arny,
engaged in that arny operation, and they were under the
connand of General Yanashita., Those troops, without
question, cormitted the nost heinous offenses, the nost
terrible atrocities -- a1u03£ unbelievable ~- and yet
they were acts of nen under orders of 6ffiéers;and non-
cormissioned officers -- they were carried out nethod-
ically according to the testinony. They were carried
out, bbviously, with o general plan and o fixed purposc.
. They were not in cny sense of the word the result cf 2
sudden complete lack of control by officers, of battle
hysteria or drunkenness -- not at 2ll.

‘They were performed by and coﬁmitted by sobef
nen with full uniforn -- in full uniform == in nili-
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tary units under the command of their officers.

We contend that, obviousiy; they were aqting undur»
orders, pursuant to carefully'and.ptcvioualy prepared
plans. | : :
© Yamashita says that he didn't know that these things
were happoniné in Iaﬁiia. Our case is simply ﬁhnt it was
his duty to know, It was possible for him to know, We
believe very earnestly that the Defense has failed to
show that it was physically impossible for Yamashita to
know, '

Yokoyama's headquarters were then only ten miles
away. Yokoyama's testimony is that he was in communica-
tion with Iwabuchi, ih communication with the Manila
Defense Force in February.

The testimony further shows that Yamashita's head-
quarters were in communication with Yokoyama. He could
have known if he had been interested. He should have
known. It was his; @dicy to know. If he had known cer-

’ tainly he could have taken steps to see to it that these
orders -- obvious ordgrs -- at whatever level they may
have been were rescinded, withdrawn, and this calculated
plan of extermination in the City of Manila would have
been stopped.\ ;

There 1s no question that the laws of war were
violated by those acts; there is no question as to the
illegality under any standard of humanity that any
civilized nation might recognize or apply, that they

‘were illegal; no question whatever about that,
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The Sofcnso certainly does not question that.

One point remaihing is whothar,br not the failure
of the Accused to prevent these atrocities, these illegal
acts on the part of his troops, constitutes a violation
of the laws of war, We are prbpaqu to show and believe
éonclusivoly that it does., L

Truly, the application of the laws of war to a
commanding officer on this theory has not frequently
been done or attempted. ‘Nevortheleas, we submit that it
1s wail reéognized in international law, even under the
international conventions, that a commanding officer
does have a duty to control his troops in such a way that
'they will hot commit these widespread, flagrant, notori-
ous violations of the laws of war.

We are not dealing here with isolated instances
of peccadillos committed by individual soldiers on
their own time, far from the restiraining influence or
commands of the nigher officers., Under the circum-
stances which exiated here, the whole length of the .
Phil}ppines was blanketed with one horrible atiocity after
another ;;or a period >f seven months; tens of thousands
of innocent men, women and children were massacred under
the most horrible, heartrending conditions, or subjected
to thé most ‘inhumane tortures and indignities. It is
amazing that the numan mind and the human body could
stand up as long ~s many of them did under such treat-
ment. Where you have this widesprgad pattern of atroci-

ties over such a period of time, nececasarily notorluvue,

4042

—A



committed by organized officer-led military units, there
-must have been a failure on the part of the ultimate
commander of those troops to perfdrm his duty to

control those troops éo they would not commit such acts.

I refer now to the Haguo<Conﬁqption, known as the
Fourth Convédtion, being the ?egulatiens respoctinq the
laws and customs of war on land. Section I, Chapter I,
Article 1, reads as followﬁ: g

"The laws, rights, and duties of war apply not
only to armies, but also to militia and volunteer corps
fulfilling the following conditions:

"l, To be commanded by a person responsible for
his subordinates;

"2, To have z fixed distinctive emblem recogniz-
able at a distance;

"3, To carry arms openly; and

"4, To conduct their 6perations in accordance
with the laws and customs of war.

"In countries where militia or volunteer corps
constitute the army, or form part of it, they are in-
cluded under the denomination 'army.'"

This article,'sir,.is intended as, and has the
effect of defining lawful belligerents. And under
that article Yamashita has ihis choice: To say,

"Yes, I did command an army; these men under me were
lawful belligerents, and, therefore, the person |
commanding them, myself, was rosponsible for his sub-

ordinates."
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Responsible 'for what?

Resﬁonaible under'international law for the proper
conduct of its military operations; responéible to see to
it that its members did conduct their operations in accord-
ance with the laws and customs of war. That is one choice.

The other choice is to say, "No, I did not command-
an arﬁy; I commanded armed bandits," as he would call
them, "outlawed brigands.," ' |

He has not chosen this second course; he has said,
"Yes, I commanded an armw,“ therefore, he has told this
Commission that he was a person in command of an army
and responsible for the acts-br his subordinates, That
does not mean merely subordinate officers, that means
everyone in the army, to see to it that they conducted
their operations in accordance with the laws and customs
of war.

- That alone is enough, as we see it, to establish
the dereliction of duty on the part of Yamashita as a
~ violation of the laws of war. :

Confessedly, this provision of the Hague Convention
has-not generally been so applied. In fact, I know of
no case of any importance ﬁhere it has been épplied or
where any effort has been made to apply it that way.
However, there are many provisions in these international
conventions, in the customs and laws of warfare, which
have not as yet come before or had occasion to be passed
upon by military tribunals or by any tribunals, and this

may be one. .
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We say this is the time for this tribunal to apply

it. However, it is not necessary.for us to rely me:eiy

ufbn that express provision of the Hague Convention.
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As I have had occasion to say before, the Hague
Convention, as well as other international conventions
relative to the laws of war, very largely is merely.a con-
firmation of the common laws of war which previously had.
been built up as general and common understanding of the
nations of the world -- at least, the civilized nationﬁ --
following which they were codified in writing, into what
we called "Conventions." We contend that under the
standards of conduct of all armies, which the Accused
himself acknowledged applied to professional soldiers of
all civilized nations -- under those standards of conduct,
13’&11 armies, the commanding officer does bear responsi-
bility for the conduet of those under him. That is a re-
quisite element of command., If it were not the case, it
would be impossible to conduct effective or, at least,
civilized warfare.

Furthermore, the criminal laws, the customs, the
laws generally of civilized nations, are construed to apply
in the international rigld as a part of the laws of war as
well, wherever they bear any relation at gll., For instance,
murder is a violation of the laws of war; not because
- there is an international éonvention on the subject, but
because all civilized nations forbid murder. The same
with rape.,

Furthermore, under laws generally, any man who,
hav:ng the control of the operation of a dangerous instru-
‘menfality, fails to exercise that degree.of care which
_under tﬁe'circumstances should be exercised ﬁo protect

third persons, is responsible for the consequences of his
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derélictién of duty. We say, apply that in this case!
Apply that™in the field of military law, It is applied by
1nté;nationa1 tribunals or claims commissions with respect
to claims for pncuntlry damages by indiviaunla or govern-
ments against individuals of another govornmsnt, or againat
other governments, ari;ing out_of illegal acts. There aro
many cases where, under international law, a government of
one nation -- or let us say a nation has been held finan-
cilally responsible because of the wrongful aéts of its
agents or representativ033 miiitnry or otherwise, with
consequent injuries to the nationals of other countries.
There is nothing to prevent the application of that same
principle in the law of war on a criminal basis; absolutely
nothing.

When we speak of criminal and civil liability, we
are speaking of statutory law or of common law on a muni-
cipal basis, and not necessarily in the field of the laws
of war. As I said awhile ago, if in military law an
officer'may have criminal responsibility in some cases and
‘admipistrative responsibiiity}in another, in either case,
he having been guilty of a wrongful act in the field of
international lé;; the laws of war, the difference in
punishment is not recégnized except as to the degree of
sentence., If the judging authority sees fit to assess
death as the'penélty for that wrongful act, it may do soj;
or, if it believes that under the circumstances a lesser
sentence is justified, it may finé or imprison rather than
assess death, But the type of punishment 1swammateria1.to

the type of penalty, so far as the laws of war are concerned.

4047



€

There are hany cases in the'éourta where pecuniary
damages have been awarded against a governﬁent'becauae ‘
of wrongful acts of its soldiers or commanding officers, -
with pbnsequent injury to the nationals of othor coun- -
tries. That is in the-field of civil liability.

Now let us look to the field of cfimingl respon-
sibility. The Defense would say thaf it is all very well
to talk about civil liability or to cite cases involving
civil claims, but that criminal liability and criminal
punishment arﬁvquite another matter. We will meet them
on that ground. I am sure the Defense would not deny the
principle of criminal negligence. We believe that this
is a cléar case, in the international field, of criminal
negligence. _

The general rule with respect to criminal negli-
gence is stated as follows:

Furthermore, where an injury results from a danger-
. ous instrumentality, the law may impose upon the wrong-
doer a criminal liability. This was so at common law
and has generally been enacted into statutes.

Qggting Thompson on Negligence, 2d Edition, Volume
I, Section 10:

"The genera; conception of the courts, and the only
one that is reconcilable with reason, is that the failure
to do an act required or the doing of the act required is
negligence as a mere matter of law; otherwise called
'negligence per se'." . :

Wharton's Criminal Evidence, Volume I, Section 88,

- states the rule on Criminal Negligence as followss
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"That a person knows what he doo§~is also sometimes
called a preauﬁption of law, If the term 'prelumbtion of
/ law"is taken to mean something that the law declares to
_ be universally true until rebutted, then it is not a pre-
sumption of law that all persons know what they are abqut,
.for there are‘iany perééns of whom the law declares just
the contrary. But that a ﬁerson who is -cognoscenti should
set up ignorance of fact as ground of exculpation or of
defense would be against the policy of the law, and hence,
where there is no fraud or imposition, the law treats him
as if he were cognizant of what he did. He 1is not sup-
posed to have known the facts of which it appears he was
ignorant; but if his 1§norance is negligent or eulpable
« « « +» o« then his ignorance is no defense."
"If his ignorance is negligent or culpable, then
his ignorance is no defense" -- that is a principle applied
in criminal law, There are many variations of that, and a
similar principle has been applied in the field of inter-
national law,
.For 1nstance,}Borchard, Diplomatic Protection, page

I

217, states that:

". « "« + « The failure of a government to use due
diligence to prévent a private injury is a well recognized
ground of international responsibility."

Now, if it is proper and permissible under inter-
nationﬁl law and the laws of war to apply to an entire
government, an entire nation, civil responsibility in the '
form of damages for wrongful actions, violations dr laws

of war by the agents or the representatives of that nation,


http:1cmeth1.ng
http:pre1~ption.ot

1s.there any reason under the sun why a responsibility,
criminal or civil, under the laws of war, might not
properly be applied under the proper circumstances 1n tho

- _proper case to an 1nd1vidua1? The Defense cries that

Yamasbita was too far away from the-sccne’ot baptlo, too
far removed from the actual perpetrators, justly to bo"
charged and punished for the crimes of those under him.
Yet, his very government, his entire nation may legally
be held responsible -- even raither removed from the
perpetfators and from the scene of the crime. We say
that it §s in accordance with all of the established
princihiZs of responsibility in the field of internationai
relations that ihe commanding officer as an individual be
held responsible.

Now, Defense has made out that the Accused took
every possible step that he could have taken to prevent
these violations of the laws of war by those under him,
That is/?he customary defense in a manslaughter charge.

In a manslaughter charge, which, of course, is a crimina1 
charge in courts of law, the basis of the charge ma& be
some fgi}ure ;; act or some ﬁsgligent act, a negligent,
“not wilful act; not a deliberate, intentional act -- that
could be some degree of murder. Where there has been

a failurevto do some thing which should have been done

and which would have prevented the death, that may be
manslaughter. It is immaterial that there was no intent
to kill, that the person charged later deplored the
consequences of his negligence. It is immaterial that

if the situation were to arise again he would take
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affirmative action to pravené the accident or prevent
the injury. That is all immaterial. The fact remains
,théé.he failed to observe a duty to take proper care.
That failure of duty resulted in injury or death. If
it is death,'he may be charged and convicted of man-
slaughter. : '

I have in mind the case of the burning of the
circus tent, I believe in Connecticut, a few years ago.
Officers and employees of the circus company were charged
and, T am informed, convicted of criminal charges, and
sentenced to prison terms. Not because they ordered that
the circus tent be burned, not because they ordered that
the innocent, helpless women énd children there be killed,
but because they failed to take action which, if taken,
would have prevented that catastrophe. True, they had
taken steps; they had men posted as fire guards. But they
had failed to take the steps which, if taken, would have
prevenped the tragedy; it was forseeable, and they were
charged with having had knowledge that, if they failed to
_téka those ultimate precautions, such a tragedy might
happen. " '

We say tﬁg'samq thing of Yamashita. He knew there
was guerrilla activity in the Philippine Islands. He says
it was most intense, the hostility of the people was
?xtraordinary, énd that he learned those thipgs as soon
‘as he came.to the Philippines. He knew that his men were
being pressed by the guerrillas, he knew the people were
unfriendly, and that such ﬁould naturally, necessarily‘

react upon the reciprocal feelings of the Japanese troops
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under him, He was 1sauin¢ orders for the suppression of
guerrillas -- civilians, of course. Under those circum-
stances he owed the affirmative duty of taking definite
steps to see to it that-his.trpoﬁg;did not commit these
atrocities.” If he himself did not condone, if he did not
order, if he did not approve, if he did notAdiract these
atrocities, he could have foreseen them; ana, foreseeing
them, he could have prevented them. And he failed to
prevent them! '

We won't say that he failed to fbrosee them. We
think he did foreiea them and didn't care. We claim there
is ample testimony in the record to support that conclusion,
But irrespective of that, and irrespective of the affirma-
tive proof in this record to the effect that he himself
ordered these executiohs, these massacres -- irrespective
of that, the ultimate fact remains that he came into the
Philippines under circumstances such that he should have
and could have foreseen what later did happen, and he did
not take the sﬁgps necessary to prevent it. That alone
is sufficient to mark him as guilty of a dereliction of
duty under 1nternational‘iuw, the laws of war; dereliction
of duty which constitutes a violation of the laws of war.

I would like to quote from Moore's International
Law Digest, Volume VI, page 919, which is a recognizéd
authority in the field of international law:

"We do not, at the present day, often hear when a
town is carried by assault that the garrison is put fo
_sword in eold.blobd, on the plea that they have no right
to quarter. ©Such things are no longer approved or coun-

tenandbd by civilized nations. But we sometimes hear of
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a captured town being iacked, and the houses of the in-
habitants being plundered, on the plea that it was im-
possible for the General to restrain his soldieri in the
confusion and excitement of storming the place; and under
that softer name of plunder it has sometimas baen attenptod
to veil all crimes which man in his worst excesses can
commit; horrors so atrocious that their very at:ocity
preserves them from our full execration, because it makes
it impossible to describe them. It is true that soldiers
sometimes commit excesses which their officers cannot
prevent; but in general, a caEmand;ng officer is respon-
sible for tho acts of those under his orders. Unless he
can control his soldiefs, he is unfit to command them,"

If he is unfit to command them, sir, he is respon-
sible to mankind for the results of his unfitness! If
Yamashita could not control his troops, it was his duty
to mankind, to say nothing of his duty to his country, to
_ inform his superiors of that fact so that they might have
taken steps to relieve him, replace him with a man who
would have saved humanity from these crimes., There is no
\evidence that he did that. He testified that he did not
even cdmmunicate with the Southern Army, to say nothing
of Tokyo, concerning the situation here with respect to
guerrillas and the hostile attitude of the people.

Hé failed in his mission in the Philippines; not
merely to hold the Philippines for the Japanese, but he
failed in his mission here to protect the Philippine
people who were in hiéAcustody. It was an affirmative
failure, because he failed to take the action which

—\
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- would have protected him, which would have preserved him

against the fate whigch berell him,

Now, in conclusion, sir, the Prosecution believel
without question that it has established the atroecities,
the crimes, the murder, the rape, the destruction without
military excuse or neé}ssity of private and public pro- |
perty, the devastation of large parts of the Philippines;

.we have established that.

We have established that these acts were committed
wrongfully by men under the command of the Accused.

We have established that he failed to take steps
whidR could have been taken to prevent those acts., We
believe that the testimony shows an affirmative failure
to act, that is to say, a fallure on the part of the
Accused to do those things which he, as an Army commander
under thea circumstances, with the experience he confessed-
ly had, knew would have to be taken to prevent these
foreseeable acts. He failed to take‘that action.

We say he is respons;ble under the laws of war. If
he is responsible, if it is his fault, his failure to
perform his duty that resulted in all of these murders,
horrors, that we have spent s;me four wecks presenting
to the Commission, then we say that no penalty less than
death could be justified,

: _ We say that if Yamashita is responsible in any
measure for the violations of the laws of war committed
by the men under his command in the Philippines, anything
" Yeas than the death sentence would be a mockeryi

-y We therefore respectfully recommend that if the

e f
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Accused is found guilty as charged, the senténce be death;

and, in view of the aggravated nature of the crimes, in
view of éﬁe measure of the crimes, we recommend that the
- sentence in the case of deééh be carried out by hanging.
' CAPTAIN REEL: Sir, may I make one remark that will
. aid the Commission 1n_the.study of the record, on the ‘
basis of the reference to the testihony of General
Yokoyama? Quite inadvertently, I am sure, the Prosecution
neglected to point out that the part that they read was
later, on cross examination, corrected by General Yokoyamea,
yho admitted that he had made a mistake in thgt particular
testimony. _

GENERAL REYNOLDS: This will conclude the taking of
testihony and arguments in this case.

The Commission will announce its findings at two
o'clock in the afternoon, Friday next,

The Commission is now in recess.

(Whereupon, at 1620 hours, 5 December 1945, the
trial was adjourned until 1400 hours, 7 December 1945.)
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