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.. . .. 

- _, -- f . I! .Q. Q t I 12. !" Ii Q .§ 

GENERAL REYNOLDS: · ThE1 Commission is in session. The 

Prosecution may proceed. 

MAJOR KERR: Sir, all the members of the Commission 
., 

are present; the Accuseci.and Defense counsel are present. 

We will proceed.
) 

Sir, at this time I should like to sweax- Lieutenant 

~ s :..:.uo ·as a Japanese-English interpreter. ".' 
' ·.. . f · 

'GENERAL REYNOLDS: Very well. 

- . (Whereupon Lieutenant Asano was sworn as Interpreter.) 
,-

' CAPTAUJ 'HILL: Sir, the next item in the Bill or 

Particulars that the Pro§ecution desires t~ present is No. ·· 

118. 

MARIANO ~PERA 

called as~ witness ·on behalf of the Prosecutio9, being 

first duly sworn, was examined and testified as follows: 

•DIRECT EXAMINATION 

Q (By Captain Hill) Will you state your name, please? 

A Yes. · Ma~iano Espera. 

~ Where do you reside? 

A Dq.~rao City. 

q Is that on Mindanao? 

n Mindanao.. ' 
. Q . How old are you? 

A I am now 55 ~years old. 

Q . What 1s your nationality?. 
' A ' Filipino• . 

.. 
Q Were you residing in or near Davao ·c1ty in_4\prii and 

May of ·this year? 
. ; 

,. 
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,,,,--
•~ . 'A Y!3s, sir o I have , been: driven· out by Japanes·9 fore.es ·-

--~ 
kild~eters. from ' Davao. 

Q That is about 15 kilometers from D"avao City? 
, . ' .,Efght. 

Q Eight .kilometers. And during the time that you were 
i • • • • • 

· there in that barrio ·after you had been driven from... your 
I • • 

home QY the Japanese did you see any .Japanese ·sol~i~s .. or 
\ ·, . \. . ,;:. . 

\ 

•sallO!'S the.re in the barrio where YOU were livlng'.? . : · 

A '· Yes, sir. There was a meeting in my house, because 

my house in Matina Pangt barrio is the on!y house that the ., 
Japanese can get into~ b,-cause ·my house is well prepared. 

I have many ct:iairs, and every-thing. 

Q And .did the Japane;;e come to· your home there frequent-

ly? ..,, 
J' ~ 

A Yes,_ sir; officers, including privates and. Navies. 
-

' Q Well ·now, on May 13th did any Japanese come there to . 

your house? 

A It was happened that morning that Captain ~akurai was 

in my house and drinking, too, because my house is stored 

wi~h ~verything, an~ it happened that in my house he was 

_a,11ttle bit drunk, and he said to me, 11 An:ericans come. 
"v 

All civilian Filipino~ will be ki-lled. You~ yourself, have 

to hide, because" --

Q .Tus t a minute • Do you know the name of· the Japanese 

that made that statement to you? 

A :.. ·Yes, sir. . . Q · What was his name? 
-~.; 

J;,

A- Ht's-name is Captain Sakurai. . He is belonged to the 
. 
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Harada Butai, a neighborhood association. 

Q ·. . All right... Go ahead and tell the Commission just. . 
what ha~pened atter .~he Japanese captain made this state­

r ment to you• 

.A It was happened that day, t.he 14th, they ·are not any ,J 

more in that place. They were over . in their . camp. And the 

next day, on the 15th -- • No; r meant ·to say the 14th. 

On 15th, t~e· night, they went there in our gr6up a~ M~tl,na 

Pangi,_near the river, and 
;;.. . .. e. 

on check up us how.1J1any _ot; us . 

were~ that grou~. 

Q How mam: were in each of the houses, 1·you mean? 

A Yes. 

Q How many civilians? -

A Many civilians. Around 150-plus, more or -less, 

because I cannot tell exactly, because we are too many. 

Q In how· many houses were these 150 gathered?· 

Th~re were about three houses arid air raid shelter .. 
about ten in -that place=nearby. / 

Go ahead and tell the Commission what else happened 

there. . 
' 

A On that night, on the 14th, there were Japanese 

checking us up, we are how many in that place, and after 

that, on 5~30 in the morning, there are many soldiers in~ 

cludi~g Navies and Armies, Japanese forces. That is why 

on that morning it happened that all of - our companions 

were k,illed by bayonet and shooting in that place. I can-
. . . 

not 1'ell ·ex~ctfy, because when I heard the fire I got my 

two boys, but the whole families, and includt?ig evacuees- , 
-~ 

in that ·.place, were already killed •. 
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,,,,,-
Q Do you know about how many peopie were ldllJd there 

in .. your barrio that day by the Japanese? 
. . 

A · According to the record or the 14th ot May when they 

were checking up us in that place we were around' l67. 

Q That were killed by~ he Japanese? 

A We have remain around seven or six, I think, more or 

· less, because it happened that· the next i6th or May we 
. . 

w€re -- • __Well, while we are hiding we meet 1n the _jung?e. 
- 'I'. • ;-

Q How many civilians did you see the Japanese kill there 

in the barrio that day? 
1-

A In our pl1ce I cannot tell exact~y, because we are 

little bit further from my ..-r,!'ace after that house in 

another air raid shelter, but 1n my place, which was very 

near, I think more or less 20 killed when I was there. 

Q And were there men, women, and children? 

A Yes; including children and iittle babies and girls. 

Q-. Tell the Commission how the Japanese killed these .. 
people that you saw. 

A The Jap·anese soldiers killing old men and old women 

and including '11ttle kiddies -- . They are killing with 

bayonet. : 

Q 'All that you saw --

A After killing they would throw us in the river. 

Q And all that you saw killed were bayoneted by the 

Japanese, is that right?- . 

A Ye~, sir; 

Q. And were all of the persons that you saw killed 

civilians? 

A Sir?_ 
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Q We~e ·all of the peopl~ that there 

civi~.ians?.. 
A Yes, sir.· 

CAPTAIN HILL: You may cross examine. 

CROSS EXAMINATION ., 

Q (By Captain ReelJ Was there any guerrilla ctivity
I 

in the neighb_orhood _or Davao City? 

A Yes, sir. 
I • ,. .. . . 

Q And were some or the people 1n the city.. helpihg _the 

guerrillas? 

A Yes. A~cording to captain Sakurai ~he told me that 
" he think that all the p,le_-in Davao are all guerrillas. 

"That is why somet:tme when American forces come we .would 

kill all of you." 

· Q Well, was it true that man of the people wer.e help-

ing the guerrillas? 

A Yes. But we are helping the guerrillis secretly, .. 
because if they know that we are helpi ng we are eubjeot 

to cut our neck at that time. 

Q Yes . Now, one other question: Davao City was a 

big Japanese naval ba ~, was it not? 

i\ Yes. 

Q And were these people sailors or soldiers, or both? 

A I beg your pardon, sir? 

Q" Were these Japanese .that you told abou:t sailors, 

members of the Navy o~ the Army? 

A · They are combined forces ·, because in 1944 there were 

only Armies. In 1950 · ··- • 1945 there vras only the· Navies 

from another port, and they ·reach into that place
<, 

because 

_., 
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ot bombing. They go out or that place and theyw ent into 

vu.r place, Matina ·Pangi, and combined with the Army forces. . . . 
, 

Q And the Navy came in there before May, 1945', is that 

right? ., 

•A Yes. 

CAPTAIN REEL: That ' .s all. 
q . 

REDIRECT EXAMINATION -~ 

Q (By Captain Hill) Just one more q_uestion:·.. or ~ ese 

~o persons that you saw killed there in your b&l'rio, did 

the Japanese give them any kind or· a trial before they 
., 

killed them? Did they take them before a court and have a.,,,-
trial. of any kind? 

A No. They approach us civilians, tied, and after that 

t hey were killed right that way (illustrating bayoneting). 

CAPTAIN. HILL : That's all. 

(Witnees exc~sed.) .. 

( 
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NATY PAMILAR 
L .. . . 

called as a w1 tne.sa on behalf· of the Prosecution, being first 
"' · ' ' 

duly sworn, was examined and testified as follows witn the 

aid of Interpreter Zosa: 
,-· 

DIRECT EXAlHNJI TION 

Q (By Captain Hill) Will you state your name to the 

Commission, please? Tell the Commission your .name • . ' 

(Without aid of Interpreter) Naty Pam1..lar. 

Q And where do you live? 

i•. · (Without aid of Interpreter) Davao 1City. 
~ 

Q You live right in Davao City, or one of the barrios .,,,,,..-
in the town? 

A .<t:ithout aid of Interpreter) Matini Pan'gj.. 

Q That is a barrio? 

A (Without aid of Interprete~) That is barrio in Davao. 

Q How old are you? 

A (Without aid of I_nterpreter) Nineteen. 

Q What .is your nationality? Are you a Filipino? 

A (Without aid of Interpreter) I am Filipino. 

~ And were you living there in that s~me barrio on 

the,15th of May of this year? 

( ranslated to the witness ~y Interpreter· Zosa.) 

A (Through the Interpreter) Yes. 
-)~ n4 Do you recall on that day of seeing any .Japanese come 

to yc-ur barrio? 

(Translated to the witness by Interpreter Zosa.) 

·A (Without aid of I_~terpreter) _Yes. 
~ 

Q How many Japanese did you see come to your barrio 

that day? 
,. 
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{Witho.~t a.1.d _pf Inter_pret_!tr) The-re were so many. 

Q · 'I11e:..'P. were how meny? 

A . (Without aid of Interpreter) there wer a so .many, sir. 

Q Well, ~could you give the Commission some idea? Were . J 

there five or ten _or twenty-five, appro;;i!l'\ately? 

A (Without aid of Interpreter) · I have seen ten Japs. 

Q And do you know whether they were in the aTDJY or ·'in-... 
. ' 

. f the navy? 

A (Without aid of Interpreter) They were navy. 

Q And what time of the day did you see those Japs come 
., 

to your barrio? 

(.Translated to the witness by Interpreter Zosa. ) , 

A (Without aid of Interpreter) 6 o'clock•.. 
Q In the moTning? 

A (Without aid of Interpreter) Yes. 

Q · And what did they do af~er they came to your barrfo?. 
• 

A (Without aid of Interpreter) They wen t to our air 

raid shelter and they told us to get out of the air raid 

shelter, and th~y told us -- (Speaking in native tongue) 

INTERPRETER ZOSA: "Our hands were tied." 

Q ~ (By Captain Hill) And· did they take all of the 

people out of the air raid shelter where you were? 

A (Through Interpreter Zosa) Yes. 

Q ·And how many-· people were in the air rald shelter 

with you? 

A (Witho.ut aid of Interpreter) We were a·bout fifteen. 

Q About fifteen? 

A (Without aid of Interpre~er) Inside. 
~ 

INTERPRETER ZOSA: Fifteen? 

2938-
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THE WITNESS: Fifteen. 

Q (By: Captain Hill.) "'ere they men, women or ch1l~ren? 

-l (Without aid of Interpreter) Women and small 

children. --.... .. 
• 

~- Were there some men in-the group, also? 

(Translated to the witness by Interpreter Zosa.) 

A (Without aid of Interpreter) Yes. .. ' 
. . ' Go· ahead a~d -tell the Commission what the Japa.nese .. f 

d~d with your group after they tied your hands. 

(Translated to the witness by Interpreter ~Zosa.) 

A (11·1 thout aid "of Interpreter) When we were tied, the 
. .,,-

Japanese brought us beside the river and nake us lie down ~ 

Then we were shoot by the Japanese. After shooting with us, 

they used bayonets. 

Q Did they shoot you? 

A (Without aid of Interpreter) ,Yes, sir. (Indicating) .. 
Q Show the Commission where you were shot ·. 

A (Without aid of Interpreter) Here, sir (Indicating). 

Q Were you injured in any other way by the Japanese? 

(Translated to the witness by Interpreter Zosa.) 

A (Through the Interpreter) We were thrown into the 

Q Did you see the Japanese shoot the other people or 

~9yonet them, that were in your group? 

A (u•1thout ·aid of Ini:erpreter) Yes, I saw them. 

Q And do you know whether any ofi. those people surv:i. ,,ed 
' 

besides yoµrself? · 

A (Without. aid of Interpreter) Yes. 

Q How many? 
.. 

,. 
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A (Without aid of Interpreter) About twelve of them. 

You mean twelve of them were killed or twet:·7e of . 

them are +iving now? 

-1. . (Wi~hout aid o~ Interpreter) Twelve of them 1vere . 

killed. 

Q And three surviveq out or your group, is that correcV/ 

(Translated to the w1 tness by Interpreter Zosa •. ) . ' -... 
A (Through the Interpreter) Yes. .. 

Q And efter they shot and bayoneted the civilians ·in 

your group, what ~d they do with them, if anything? 
., 

(Translated to the witness by Interpreter Zosa.) 
. . ~ 

A . (Through the In""terpreter) They threw me into the 

river. I had not seen any one of them. 

Q Did they throw ycu into the river? 

A · (without aid of Interpreter) . Yes, sir. 

Q And how were you able to nB~e your escape from the . 

Japanese? Can you tell the Commission about that? 

(Translated to the witness by Interpreter Zoss.) 

A . (Through the Interpreter) They threw me into the 

river and I tried to swim just very near the side of the 

river.. and I was able to reach a house in which I took 

shelter. 

Q Did the other two that survived h·- did they escape 

the lgme· way that you did? 

(Translated ·to' the wttness by Interprater Zosa.) 

A (Through tho Interpreter) No, they ran away. They 

did not swim or did not save tHemse~yes, bec~use they ran 
~ 

away when ~~e Japanese were about to kill them. 

CAPTAIN RILL: You may cross-examinev 

~ CAPTA.IN REEL: No· questions • (Witness excused} 

.,. 

.. 
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MAJ8R KERR: .Th&t completes. the evidence, ·on number ,,,----118 of the Bill of Particulars. 
. 

We would like to hav.e this document marked as the 

next exhibit. 

(A document was maTked Prose- · 
cut1-on Exhibit No. 401 for 
identification.) 

· MAJOR KERR: At this time ·the Prosecution desires 

to offer into evidence what has been marked for identifies-

tion as Prosecution's ·Exhibit No. 401. .. 

This is a .certificate signed by James F. Byrnes, 

Secretary of State of the United States of ~erica, 'Under,, 

date of 26 October 1945. 

I will read the more pertinent parts or this certi­

ficate. 

"Department ot State, Washington·. 

"TO ALL TO WHOM THESE . PRESENTS SHALL COME , · GREETI NG: 

"l 'certify that the <;locument hereunt o annexed 

contains (1) a true copy of a certified copy of the 

official French text ·or the -convention relating to the 

treatment of prisoners of war signed at Geneva July 27, 

1929, which certified copy 1s on file in the archives of 

this Government, and (2) the English translation of that 

convention. 

"1 ·further certify that, according to the official 

r0cords of the Department of State, the convention first 

entered into effect June .19, 1931, six months after the 
. ,.., 

deposit of at ~east ~wo instruments of ratification, in 

accordance with the provisions of article 92 of the 
,/,,,. . Q 

convention, and became effective in respect ot the United_ 
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States of America August 4, 1932, six months after the 

depc,-~it of -its·· instrument of ratificatio~i . 
. 

111- ~ther certify that, according to the official 

records ot · the Depar~ent of State, the following countries · 
. . 

deposit~d ·instl;"Uments of ratification._of the convention 

at Berne on the dates ·indicated below, and that the 

convention became effective tor each high contracting 

party six months after the deposit or its instrument of 
" ratification in accordance with the provisions of article· 

92 of the convention: 11 

1· 

Thereafter fQllows a list of natio~ referred to 

by the foregoing certificate. ~ 

· 11and that, ~ccording to the official records of 

the Department of State , the Swiss Federal ouncil 

received notifications of adherence to the convention 

on th~ dates indicat_ed below, and that,_with 'the excep-
' 

tions rioted below, each adherence became effective six 
. . 

months after the date of its receipt by the Swiss Federai 

Council in accordance with the provisions of article 

94 of the convention." 

And there follows ·the names of certain countries 

and remarks applicable thereto. 
I 

Continuing with the certificate: 

"I furth.er certify that ~e Department of State 

has received no official notif'J.cation that this conven­

tion ha's been denounced by any party thereto and that 

the Department of State considers the convention as 

being in force at the present date. 
_<., 

"I further ce-rtify that by an exchange of ·notes 
.,,, 
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.... ----- - ---r--· ......,_.: 

dated March 4 and 30, 19::1,2, effected· through the ...Mini.ster 

of STiitzerland ·at Washington in charge of German interests, 

the United States and Germany agreed to enforce the Model_ 
. . 

Agreement, attache~ to the conventipn relating to the . 

treatment of prisoners or war -signed at eneva July 27, 
. 

1929, concerning direct repatriation and hosp~ta1izatio~. . . . . 

in a neutral country of prisoners of war for reasons of 

health (Executive Agreement Series 255). 
. "I further certify that, in response to a . proposal 

raade by the Government' of the United States, Italy agreed, 1-

. ~ . 
in a note verbale of .Jauary 2, 1942, a .copy and trans-.,,,--
lation of which were .transmitted . to ~the Departmen~ of 

State with desP,~tch no. 20,8 or January 30, 1942 from the 

American Legation at Bern, •to apply during the actual 

state of war between .Italy and the United States of 

America the ~eneva Convention of July 27, 1929, , for the 

treatment of prisoners of war••• exten~ing the benefits · 

of ·the ••• convention, as fa,r as it is applicab~e, r e­

ciprocally to the interned civilians of the two countries,' 

and sets out· certain .proposals for the application of 

the convent_ion; the, Government of the United States 

accepted _a proposal by the Italian Government for the 

adoption _of a model agreement of the type annexed to the 

. conv-ention with a suggested change regarding repatriatior.J. 

rather then hospitelization in neutral countries md a 

proposal for the extension of the benefit of repatriatioru 

to those military persons .interned in third countries 

who me~t the conditior:is provided · in letters (a) and (b) · 

of · the Model Agreement. 
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"I further certify· 

___..___. l....--~. 

that, · in response to proposals 
'\. ..., 

mnde by the Government ot the United States through the 

Swiss .Minister in Tokyo, the Swiss Minister telegraphed 

·on January -30, 1942 that the 'Japanes~ Government has 

intormed me: .". • • Although not bound by .tfie" Convention 

relat_ive tre~tme~t prisoners ot war Japan will apply 

mutnti~ mutandis provisions ot ·that Convention to American . ;.../ 
, 

prisoners of war in 1ts power.'·' 1 

"IN TESTIMONY WHEREOF, I have hereunto 

· set my hand and caused the -Seal 

of the bepartment ot State to be 
..,-

ntfixed at the City ot Washington, 

in the District of Columbia, this 

twenty-sixth day of October, 1945~ 

JAMES F. BYRNES 
·secretary of State 

of the Un1ted States of- America." 

The document bears the seal of the ~epartment of 

State, Unite~ States of Americ_a. 

· We request, sir, that we be permitted to withdraw 

the original ot this document and substitute therefor a 

photostatic copy, tog~ther with a true copy of the a.,nexed 

pamphlet attached to the certificate. 

This has been shown to the Defense prior to this 

time. --

GENERAL REYNOLDS: Any comments' by the Defense? 

CAPTAIN SANDBERG: :No comments, sir. 

GENERAL REYNOLDS: The document is a~~epted by the 

Commission. The Prosecution is authorized to substitute 

a copy therefor. 
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(Prosecution Exhibit No. 401 
tor identification was re­
ceived in evidence.) 

MAJOR KERR: /\t this time the Prosecution rests. 

(PROSECUTION RFSTS) 

GENERAL REYNOLDS: The Defense may procee~. 

COLONEL CLI\RKE: If the Co!!lmission please, the
• . 

original charges 1n this case allege that between October 

9th, 1944, and September or 1945, the Accused did at 

Manila and ot other places in the Philippine Islands, 

while commander of armed forces of Japan at war with the 

United States of America and its /\ll1es, unlawfu.lly dis­

regard end fail to discharge his duty as commander to con­

trol the operations o~ the members of his commahd, per­

mitting them to commit brutal atrocities and other high 

crimes against people of the United States and or its Allies 

abd Dependencies, particularly the Philipp-in~, thereby 
' violating the Laws of War. The Supplemental 111 of Par-

ticulars alleges that he permitted mer.ibers of the forces 

under his command to co9lJ!li~all~ atrocities between 

October, 1944, and September, 1945, in the same area. 

For the past 18 days the Prosecution has been intro­

ducing evidence of atrocities alleged to ·h :ve been commfted 

by the armed forces of JapAn, sane of which were under the 

command of the ~ccused, and others of which were under the 

command of officers on the same level and not in any manner_ 

subject. to the Accused. 

o This ' evidence has consisted of 1me direct evidence, 
. ---, 

but the bulk of the evidence has been numerous hearsay 
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statements, num~rous opinions or ~itnesses,-100 or more' --
.ex parte aff~davits, roports and opinions of various 

ag~nci'es and photographs. ot sc_enes ot the alleged 

atrocities and ot 1he_victims. 
,J 

• - Inno· instance has the Prosecution presented any
/ , ' 

direct ~vidence . to est~blish the al}egation contained in 

. the charge that the Accused unlawf'Wlly disregarded and 
. . . ' ,. . . 

fAil d to dischar1~ his duties~as CQmmanding General of · 

t~e fo~cos alleged to have committed the crimes. 
,,., -a-_ 

In no instance has th,e Prosecution presented any 
., 

direJt evidence that the Accused permitted the perpetration
_,--

of-.the atrocities as alleged in tha charge and specifics~ 

-~:~ons. 

In fact, the only evidence presented by the Prose­

cution remotely ~onnecting tbe nam of the Accused with 

any -knowledge ,ot the commission of a;ny_of the alleged J. .. 
atrocities is the testimony of two self-confessed collab-

. f 

orators, who schemed to save their lives during the period 

of Jnpanose occupation of the Philippines and who are now 

trying to earn some protection for themselves by testify­

ing against the Accused, presenting as their testimony 

hearsay statements of persons who are dead and cannot 

contradict the statements made by these witnesses. 

The Commission will rec.all thA t the collaborator 
--< -

Lapus testified to certain facts on direct examillation. 

On cross examination the witne·ss. contradicted hinise:i.!. 

One instance of a contradiction was the testimony on 
. 6 

direct examination that General R~icarte ~as an honorable 
, 

and upright gentleman. On cross ex~.minat ion the witness , 
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'- . ...... ......... .__ 

. havin.g' pla~ed . hims.elf in . fl. posi ion wher; --he.... c.ould not re-

a:t':f j .l'Jl! this statement and sa,,o hiD13el1', stat.ad tha-t · 1 

Gen~ral Ricarte was tricky~ was a double-cros~er ~ 

A close analysis .o~ Lapus' testimony will r 9veal 

·, numerous contradictions ot the same character ~ Thts places 

. . the witness in the unenviab~e position oz asking this . 
Commis.s1.on to believe him, a collabQJ"a'tor ,- who presents .. 

as the truth the statement of· a dena man_, who he himself 
. . ' .. 

~ characterized as tricky and ·'8 dou1;"J.e~crcsser. 

The whole testimony of Lapus ·is not only hearsay, 

but is unworthy or beliet. 1· The collaborator Galang 
~-

testifiedY9- the fact, which he bel~eved to be safe from 

any a ttack, because he thought all who were present except 

himself were dead. , 

The Commission will r ecall the pathetic picture of 

a young Filipino coming into this
( 

· court where General 

Yrunashita is charged, not to 
. 
defend G€neral ..Yamashita , 

~ 

l 

but to clear the name or· the ma.n he loved, his grand­

father. By his testimony he gave the lie_to .the testimony 

of Galang that this boy sat in a conference and inter­

preted for the General to Galang. 

The only other testimony on the subj ect was the 

hearsay testimony of a girl who said some identified 

enlisted man used the Accused's· name in connection with 

atrocities and the hearsay thr-ee times r emoved~ that a 

~~ from Batanes Isle.nd had said that a J ap had told h~. 

a third party, General Taj-ima, had received a telegram 
.; ' 

-· from tho Accused relativ'i! .to killing all prisoners or " 
•<) 

war. 
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,,,,--
The Commission will rer.ieQber that ·the. ofticial inter-

·'"" . - .. " 

preter stated that the witness• Japanese did not mention 

pri~oners o.f war, but dead soldiers. That no Japanese 

would use the ' language that the witness swore was used. 
~ 

Furthermore, it wos ' established that aside ,tro~ the 

accidental arrival on the Island there were no prisoners 
. . . 

ot war on that Island. Because of the fact that there is 

absolutely no evidence before this- Ct run ssion of any of 
fl • :; 

·the essentials of that charge, n_o evidence of any disregard 

of duty, no evidence of any failure to dischnrge a duty, 
1-

~ and no evidence ot any permission by the Accu~ed to anyone 

to ~onmiiY'any or the things listed in the charge and in 

the Bill of Particulars, we hereby move this Col'!ll'!1ission 

to render a finding or not guilty as to the charge and 

specifications. 

.. 
,.. 

.. 

' 
t> 

\ 
_<:, 
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·the essentials of that charge, n_o evidence of any disregard 

of duty, no evidence of any failure to dischnrge a duty, 
1-

~ and no evidence ot any permission by the Accu~ed to anyone 
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,.. 

.. 

' 
t> 

\ 
_<:, 
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-- MAJOR KERR: Ir the Co~1ss1on please, the Prosecution 

re.els sure. that the Cormnission, recalling the witnesses who 

have appeared before it; recalling their 4ir-ect, sworn testi­
( 

mony to the Comin1ss1on; recalling the .horrible scars, l!iUti~ 

lations which they thenselves exhibtted to the Comr.iission 

and which they testified in all candor, frankness and 

honesty they suffered at the hands ot Japanese soldie:s, 
' ., 

some of ther., Army, sane. ?t ~tllem Navy here in the Philippines, 
0 

We feel sure in evaluati~g ;that testiDOny could not reach-the conclusion that the charge at present is not .supported. 

The Prosecution is perfectly content to leave this issue 

..'1-th the Commission on the basis of the testimony whi~h 

has been prese_nted to the 'commission -- the oral testir.,ony 

alone, for that t,etter. But, of course, in addition to 

that we have the wealth of docuoentary evidence, sworn · 

testimony, photographs, the captured Japanese documents 

beuing eloquent testimony of the .plan and definite pur­

pose ot the Japanese ~rrrf'/ Forces in this area to col!ll!lit 

these atrocities. Altogether, sir, · we contend that it is 

an overwhelming, a clear, a convincing proof that the oan 

who was in conmand of tfl.e armed forces of Japan 1n the 

Fhilippines did permit these unquestioned atrocitiesl 

Counsel refers to numerous hearsay witnesses and, 

as I understood hin, r.,eant to indicnte that our testimony 

was not direct on the question or atrocities. I am 

very much surprised by such a statement. What more direct 

testimony, what more convincing proof could there be of 

the actual c0J:Jmission of 
<, 

these atrocities tlmn the very 

victims who . have sat in this ~hair and who have told the 
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P.0J!11111ssion what happened to them and who did 1.t! I submit, 

sir , that there is no question ot the comm~ssion of these 

atrocities -- absolutely no question w~ateverl 

Furthermore, I Slilbmit that there is no question what­

ever that these atrocities were committed by Japanese mem-

.bers ot· the armed forces o~ Japan 1n this area. That is 
' ~ 

uncontroverted. True, Det na.e- has atten;,ted to drag red . . 
' ~ - . 

r.e1'r1ngs across 'the -pa"'th ·.of; the Commission here am there 

with their discussions of guerTillas , shelling by _AJnerican 

. armed torces, anc:1~so on. But in each case I believe the 

~ssion noted· very clearly the witnesses themselves. 

show that that was 1mpo_ss1ole. They themselves saw the 

Japanese bayonet; they saw them rape; they saw them burn. 

There is no testimony that any ot that is properly attri-
. 

butable ·to the ~ctivity ·or anyone other than the Japanese 

themselves. .. 
Defense Counsel said that there is no dire'ct evi­

dence connecting the Accused Yamashita with these crimes. 

I respectfully beg to differ with that statement. We 

have 1n the record actually uncontroverted testimony that 

Yamashita himself ordered these atrocities, the executions 

of prisoners of war without trial, without any military 

just itication. We have in the record evidence that 

Yamashita. ordered the massacre~- cold, brutal, unjustified, 
J

inexcusable -- of civilian Filipinos. Counsel ·attempts 

to erase the efte·ctiveness of that 'evidence by impugning 

the motives and the characters of the witnes~es who testi-. ~ 

fied on that. subject and refer~ to the testimony ot the· 

chil.d, that 11ttle pro-Japanese unfortunate·, who.,- having.. 
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... 

been reared .in Japan, wna so thoroughly indoctrinated with 

hatred ot Americans .and admiration tor the Japanese military 

that even his testtmony is suspect, we submit. But·even 

his testimony corroborated- Lapus.• testi rpoey i~ many parti­

ctilar.s. He acknowledged that Lapus was an intimate ot . 

Ri~arte, a . person~l friend, a pontidant, close to R1cnrte • .. 
There is absolutely no retutation in the record or Lepus•. .. . 

I • ' 

testimony concerning Rica?te•s-dbn~er1at1on1 with Yamashita , 

and the boy's testimony·went ·only to the testimony of the 

subsequent witness a;s to what he had overheard in a conver­

~ation between Yamashita and Ricarte. Lepus' testimony
.,,,,..-

~tends. It hes not been oontr.adicted. 

So toot the record itself strongly supports the con­

tention or conclusion that Yamashitn not only permitted but 

ordered the commission of these a trocities. However, our 

case does not depend upon any direct orders from.I.the Accused •. .. 
It is sUfficient that we show that the Accused "permitted" 

these atrocities. I repeat, sir: ·Ther_e can be no reason­

able question whatever as to the commission of these atro-

cities. They are established. 

As to the Accused's connection with those who com­

mitted these atrocities, again the record is clear that he 

did ~omrnand the Army troops in the Philippines and in more 

than fifty per cent, well over the majority, or the in­

stances established by the Prosecution the atrociti es were 
-

committed by Army personnel, according to the testimony. 

He was 
I 

in command of those troops • · 
" 

_Q
As to the Navy troops, again the record is eloquent 

on that subject. 
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I submit, sir, that ·it is conclusive at th s stage 

of the proceedings that ~amashita conuranded the Naval 

ground forces in Manila a.t the time that the ~trocit'i.es in 

Manila which we- have establ~shed .were coJI11D.itted. True, the 

witness Yokoyama made a statement concerning the objective 

or fuission -of sone of ~he Naval grcups along the waterfront, 

stating that their mission under"li$val comn:and was to repel 
. . ' .. 

_:n ."ruerican attack fr~m. -the sea w1 th torped9 boats and the 

:..~.ke. 

Again the fac~ remains that there never was a Naval 

ope::-ation in Manila Bay. ~That Naval attack or attack from.,,,-
. . 

. 

- the Bay by the American force~ · never materialized. There 
_, 

were no Naval operations in Manila. Instead those Naval 

troops found themselves defending against an American attac·k 

from the land. Therefore they engaged themselves land 

operations and in doing so they ·were under the coknand of 

Ya,m!ishita. That is the record! 

With respect to the Accused having permitted atro­

cities, there is no question that the atrocities were com­

mitted i~ the Philippines on a widespread scale; notorious, 

tremendous atrocities; thousands of people· massacred; men, 

women and children; babes in arms; defenseless, Wlques­

tionably noncombatants. 

Who permitted them? Obviously the man whose duty 

it was to prevent such an orgy of planned and obviously 

deliberate murder, rape and
l 

arson -- the commander of 

those troops! 
, Q 

Now, sir, we must distinguish in .this case between 
r 

an incident where a member of tpe armed forces on his own, 
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pe~haps while_on leave, or certainly no~ while carrying out 

any military oper_ation or duty, commits certain excesses or 

violations of law or the laws ot war. That is one thing. 

But ,men ·that same ruin or others with him embarked upon 

military operations under . the cor.miand and control of com­

missioned . officors, engaged with the enemy, commits those 

same acts as a military unit, commits those same violations 
' 

of law, the laws of hur.ianit1., the laws of war, then that - .. 
. f 

d~finitely is the responsibility of the overall commander 

because he is using those troops to~ a military operati on 

in accordance with his duty and he · is~sponsible for what 

those people do -in carrying out- his l!lission. 

Without further elaboration, sir, and without rurther 

argur.ient the Prosecution most earnestly submits that there 

is no question -- absolutely no question what€ver -- there 

can be no qµestion at this stage of the proceedings as to 

the charge being supported amply ond eloquently by the evi­

dence -before the Comr.1ission. 

GENERAL REYNOLDS: The Co1!lr.'lission will withdraw for 

deliberation. 

(Whereupon the members of the Commission retired for 

e~ecutive session.) 
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GENERAL REYNOLDS~ .The Commission is in session. 

'rhe 111otion of Defense Counsel for a verdi-ct of Not 

Guilty is denied. 

The Defense. may ~~oceed. 

COLONEL CLARKE: If the Gommission please, on the 
I • 4't.'

?9th of October Defense requested a continuance at that time, 

in o-rder to prepar·e on the additional Bill of Particulars 

and an affirmative defense.· At that time the Court said 

that at the end of ·the 9resentat1on of the Pro$ecution's 

evidence concerning the Bi.11 of Particulars dated 1 October 

1945, presented during the arraigI)Ulent, the Commission will 

consider such a motion. 

In the afternoon sessior., at the time that the 

Prosecution proposed to establish one of the particulars in 

the new Bill of Particulars, there was a question as to 

whether or not it would be taken up; and the Court asked 

t e De.fens~ whether ' they had any comment to make. 
. . 

At that time, Captain Reel told the Court that he 

unde~stood that morning, after Prosecution's case was in 

in the 64 partic lars, then consideration would be given to 

time to prepare on the other Bill and on the affirmative 

defense, and the Court answered, "That is c9rrect". At 

that time we requested a two-we·eks' continuance. 

At the present time, D~fense moves the Court for a 
,-

reasonable continuance, in which time vte :nay prepare and 

properly prepare an affirmative defense. During the. time 

this Court has been in se~sion, th~ Defense has been working 

day and night to ~eep ~P with that new Bill of Particulars. 

We have had ~o time whatsoever to prepare any affirmative· 
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· defense. · ,:·1n-·-cn-der that we ma7 save .time in the presentation 

or the Defense case, it is -necessary that we prepare our 

defen~e so that it may be presented to tl\e Court expeditiously• 

. We therefore request_ the Court to grarit the Defen,e 

a reasonable continuance. 

· GENERAL REYNOWS: The ·commission· will withdraw for 

·' 'deliberation. . .. ' . . . f 
(Whereupon the members of the Commission retired" 

for Executive.Session.) 

GENERAL REYNOLpS: The Commission is in sesiion. 

The Commission has given c;.af"8{Ul consideration to 

the request of the Defense for a continuance. The Accused · 

was arraigned on 8 October 1945, at which time the first 

Bill of Particulars was furnished to the Defense. Following 

~he arraignment, there was an adjournment for three weeks 

to proVide time for preparation by both ' Prosecution and-

Defense • I 

. The supplemental Bill of Particulars was furnished 

Defense on or about 26 October 1945. The Prosecution 

started the presentation of its case on 29 October 1945. 

This provid·es a total of 42 days since the arraign­

ment. 

Both in open session and in chambers, the Commission 

has cautioned both Prosecution and Defense to so plan· their 

preparation a~ to a void the necessity of asking for a 

continuance., On .12 November 1945 the Commission inade the 

following announcement ~n open court, which is found on 
' -~ 

page 183; of th~ reccr.d: 

11The c~n.rmission will. grant a continuance only for 
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the most urgent and .unavoidable reasons. The trial has 

now consumed ·-two weeks of time. The Prosecution indicates 

that this week will be required to t1nish _1ts presentation. 

Early in _the trial the Commission 1nV1ted Senior Defense 

·Counsel to . apply for add1t1ona'l ass~tar.t.9 in such numbers 

as to avoid the necessity for a continuance. The ofter has 

been extended from time to time throughout the trial. The 
• I • 

Commission is still willing to ask that additional coWlSel be . . , . 

. - f 

provided for we do not wish· to entertain a request tor a 

continuance. The. Commission questions either the neces.sity 
1· 

or .desirability for all ~embers of Counsel being present 

during all of the presentation of th0"--case for the Prosec~--
tion. We feel that one or two members of the Defense staff 

in the courtroom is adequate and that the remaining member 

or members should be out of the courtroom performing 

specific missions for .Senior Counsel. It directs both 

Prosecution and Defense to so organize and direct the 

preparation and presenta~ion of their cases, including the 

use of assistants, to the end that need to request a con­

tinuance may not arise." 

On several other occasions prior to the announcement 

just read, the Commission has invited Counsel, if they chose 

to do so, to apply to the appointing authority for additional 

assistants in whatever number they desire. 

In view of this simple_Farration of time and evonts, 

the Commission feels that ample time has been p~ovided ·• 
Counsel to prepare its defense. 

The request of Defense Counsel for a continuance to 

enable it further to prepare its case, is denied-• 

.. 
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-
The Defense ~Y proceed •. 

qOLONEL CLARKE: It the Commission please, the 

continuance having been denied we request the court to grant 

us a s ~ort recess ~of a day; 

GENERA~ REYNOLDSs The Cc;>nmtissiorr would be. more will- . 

ing <to g~ant a recess until 1:30 this afte~noon. Would ~hat 

suffice? 

COLONEL CLARKE: It will not sutfice 1 sir. 

· GENERAL FEYNOLOO: The Commission feels · that the 

Defense should be _prepared at least on its opening statement~ 
'- ., 

COLONEL CLARKE: We haven't had time to do that, sir..,,---
GENERAL REYNOIDS: In view of "'the statement of 

Counsel that they ara _eompletely unready to make their open­

ing statement and to proceed, the Commission will recess 

until 8:30 tomorrow morning. 

(Whereupon, at 1000 hours, 20 November 1945, the 

trial was adjourned until 0830 hours, 21 .November 1945.) 

..... 

.<I .. 
t . 

z 0 
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