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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

WASHINGTON, D.C. 20301-1600

July 25, 1988

MEMORANDUM

SUBJECT: DoD Study Group on the U.S. Court of Military Appeals

On July 17, 1987, the former General Counsel, Department of
Defense, formed a Study Group to identify and thoroughly examine all
significant issues affecting the size, organization, jurisdiction and
operations of the United States Court of Military Appeals, with
particular attention to matters which may be, or should be, the
subject of proposed legislation. The objective of the Study Group
was to facilitate the exchange of information and views among the
services and the Office of the Secretary of Defense, provide the best
possible information base for evaluation by the Department of Defense
and each of the military departments of any legislative proposals,
and propose for further consideration within the Department of
Defense any legislation deemed appropriate.

As there is pending legislation (S. 1625 & H.R. 3310, 100th
Congress) that would reconstitute the court under article III of the
U.S. Constitution, the primary focus of the report is whether the
court should be an article I or article III court. In addition to
assessing the impact that article III status would have on court
functions, the report evaluates various proposals for reform of the
court which could be implemented in conjunction with or independent
of any change in the court's article I status.

Before any decisions or recommendations are made by the Depart-
ment of Defense regarding changes to the status or organization of
the United States Court of Military Appeals, the issues discussed in
the report will be subject to careful and thorough review. We
believe that wide circulation of the report for comment will be of
benefit to the Department of Defense in shaping any legislative
proposals and to the Congress in considering these proposals.
Accordingly, we are circulating this report to solicit the views of
the bench and bar, the committees of Congress with responsibility for
military justice and the judiciary, other government agencies and
offices that have an interest in justice systems, veterans organi-
zations, legal services organizations and interested members of the

ki, Pdod

Kathleen A. Buck
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I. INTRODUCTION

The purpose of an armed force is to maintain a state of
readiness during periods of peace so as to deter war and, when
the occasion arises, to fight effectively in armed conflict.
Well motivated and disciplined servicemembers are essential to

the success of an armed force. This requirement for discipline
both in peacetime and wartime is what primarily sets military
justice apart from civilian justice. Military justice promotes

good order and discipline by being fair, efficient and timely.
The United States Court of Military Appeals (COMA) is an integral
part of the military justice system, and its proper role in the
system is of great concern to the Department of Defense (DOD).

COMA is a three-judge court of 1limited jurisdiction
established under Article I of the U.S. Constitution and located
for administrative purposes only in DOD. The issue of whether
COMA should be reconstituted under Article III of the U.S.
Constitution has been the subject of some debate, and legislation
has been introduced recently to accomplish that change. On July
17, 1987, the DOD General Counsel, having decided that the time
was ripe to resolve 1long-standing concerns regarding COMA's
status, size, organization, jurisdiction and operations, formed
an ad hoc Study Group to "identify and thoroughly examine all
significant issues affecting the court, with particular attention
to matters which may be, or should be, the subject of proposed
legislation.” The Study Group was composed of a military
attorney from each armed service within DOD and, by invitation, a
military attorney from the U.S. Coast Guard. On September 15,
1987, the Acting DOD General Counsel formalized the Study Group
and designated the U.S. Army as the Executive Agent for all
matters related to the Study Group’ s activities.

II. EVOLUTION OF THE ISSUE

A. Article III Courts and Article I Courts.

Article III, § 1, of the U.S. Constitution provides:

The judicial Power of the United States, shall be vested in
one supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish. The
Judges, both of the supreme and inferior Courts, shall hold
their Offices during good Behaviour, and shall, at stated
Times, receive for their Services a Compensation which shall
not be diminished during their Continuance in Office.

The Judiciary Article thus provides for the creation of an
independent judicial system as one of the separate but coordinate



branches of the national government. The sole business of these
courts is to try cases or controversies between litigants who
properly invoke its jurisdiction.

Congress almost immediately exercised its power to create
Article III inferior courts when it enacted the First Judiciary
Act in 1789 (Act of Sept. 24, 1789, 1 Stat. 73). Three circuit
courts and at least one district court for each state were
created. District court judges were appointed for each district
and, together with the Supreme Court justices, also comprised the
circuit courts, which had no judges appointed to them. The act
also defined the appellate jurisdiction of the Supreme Court.
The courts of appeals were created pursuant to the Article III
power by the Evarts Act in 1891 (Act of Mar. 3, 1891, 26 Stat.
826) and the circuit courts were abolished in 1911 (Act of Mar.
3, 1911, 36 Stat. 1087). Many other alterations and enlargements
to the federal court system have occurred as the United States
has expanded and its judicial needs have changed.

The power of Congress to create courts, however, does not
flow exclusively from Article III. Congress has the authority to
create courts wunder Article I, § 8 and Article 1V, § 3
(territorial courts). These courts are usually referred to as
"legislative"” or "Article I" courts, as distinguished from the
"constitutional” courts created under Article III. Although all
federal courts can be characterized as "constitutional" courts
since they are established either by the constitution itself
(i.e. the Supreme Court) or by Congress acting under some
constitutional power, "constitutional courts,” as that term is
used in court decisions and literature on the subject, refers
only to courts created under Article III.

The distinction between "constitutional"” and "legislative"
courts has not been definitively established, but is
characterized by the express terms of Article III, the separation
of powers, the nature of the jurisdiction conferred, or the
differing nature of the rights litigated by the courts in the
exercise of their  jurisdiction. The importance of the
distinction is (1) the life tenure and protections against salary
reduction enjoyed by "constitutional"” court justices or judges,
and (2) the limitation of "constitutional"” court jurisdiction to
the exercise of Article III judicial power [See Hodgson v.
Bowerbank, 5 Cranch 303, 3 L.Ed. 302 (1809)]. Congress may
establish any standard of tenure and salary for the members of
"legislative" «courts that it deems suitable [See Northern
Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50
(1982)]. The jurisdiction of "legislative" courts may be
extended to matters other than "cases or controversies"” and the
judges of such courts may be tasked with administrative duties

[See Glidden Co. v. Zdanok, 370 U.S. 530 (1962); ExX parte
Bakelite Corp., 279 U.S. 438 (1929)].

Whenever Congress has created a "legislative" court, it has
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been extremely careful to balance the needs of the three branches
of government so as to further the obligations of the legislature
and executive without unnecessarily encroaching upon the Article
III power of the judiciary. In Northern Pipeline Construction
Co. v. Marathon Pipe Line Co., supra, the Supreme Court
recognized three narrow situations in which this balance can be
constitutionally struck in favor of the creation of "legislative”
courts. The Court noted that these situations each recognize

a circumstance in which the grant of power to the
Legislature and Executive Branches was historically and
constitutionally so exceptional that the congressional
assertion of power to create legislative courts was
consistent with, rather than threatening to, the
constitutional mandate of separation of powers.

(Id. at 64).

The first situation involves territorial courts [See
American Ins. Co. v. Canter, 1 Pet. 511 (1828)]. As to certain
geographical areas in which no state operates as sovereign,
Congress exercises the general powers of government. These
territories are temporary entities that will either gain
independence [e.g Philippines (60 Stat. 1352)] or statehood [e.qg.
Alaska (72 Stat. 339) or Hawaii (73 Stat. 4)]. Since the
territorial courts are also temporary, the judges of such courts
should not have life tenure. Many of these courts ceased to
exist when there was no longer a need for them [e.g. Choctaw and
Chickasaw Citizenship Court (Act of July 1, 1902, 32 Stat. 641),
which determined questions of tribal membership relevant to
property claims within Indian territory - See Wallace v. Adams,
204 U.S. 415 (1907); Court for China (Act of June 30, 1906, 34
Stat. 814)]. Consular courts operating overseas as Article 1
courts have also been established by concession from foreign
countries [See In Re Ross, 140 U.S. 453 (1891)]. Although not a
territory or possession, the District of Columbia has an Article
I court system (District of Columbia Court of Appeals and
Superior Court of the District of Columbia) created under an
analogous rationale, that is, Congress exercising the general
powers of government [See Palmore v. U.S., 411 U.S. 389 (1973);
Kendall v. U.S., 12 Pet. 524, 619 (1838)]. Territorial courts
that still exist include the District Courts in Guam, the
Northern Mariana Islands, and the Virgin Islands.

The second situation involves courts or administrative
agencies created to adjudicate cases involving "public rights"
[See Murray' s Lessee v. Hoboken Land & Improvement Co., 18 How.
272 (1856)]. The "public rights" doctrine is grounded in a
historically recognized distinction between matters that could be
conclusively determined by the Executive and Legislative Branches
and matters that are "inherently judicial" and thus fall within
the purview of the Judiciary Branch (Ex parte Bakelite Corp.,
supra at 458). Public rights must at a minimum arise between the




government and others. In contrast, the 1liability of one
individual to another under the law 1is a matter of private
rights. Legislative courts created under this rationale, 1like
territorial courts, may be abolished when there is no longer a
need for them [e.g. Court of Private Land Claims (Act of March 3,
1891, 26 sStat. 854) to adjudicate c¢laims between private
claimants and the U.S. founded on Mexican or Spanish grants to
lands within the territory ceded to the U.S. by Mexico; Commerce
Court (Act of June 18, 1910, 36 Stat. 539)]. Article I courts
created for the adjudication of "public rights” still in
existence include the U.S. Tax Court and U.S. Claims Court.

The third and, for the purpose of this report, most
important situation involves courts-martial, that are based upon

a constitutional grant of power that has been historically
understood as giving the political Branches of Government
extraordinary control over the precise subject matter at
issue. Article I, § 8, cls. 13, 14, confer upon Congress
the power ‘[t]o provide and maintain a Navy,  and "[t]o make
Rules for the Government of the land and naval Forces.” The
Fifth Amendment, which requires a presentment or indictment
of a grand jury before a person may be held to answer for a
capital or otherwise infamous crime, contains an express
exception for ‘cases arising in the land and naval forces.’
And Art. II, § 2, cl. 1, provides that "The President shall
be Commander in Chief of the Army and Navy of the United
States, and of the Militia of the several States, when
called into actual Service of the United States.” Noting
these constitutional directives, the Court in Dynes v.
Hoover, 20 How. 65 (1857), explained:

"These provisions show that Congress has the power to
provide for the trial and punishment of military and
naval offences in the manner then and now practiced by
civilized nations; and that the power to do so is given
without any connection between it and the 3d article of
the Constitution defining the judicial power of the
United States; indeed, that the two powers are entirely
separate of each other.” Id., at 79.

(Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,
supra at 66)(footnote omitted). COMA is an integral part of the
court-martial system and was established in 1951 as a wvalid
exercise of the Congressional authority to create an Article I
appellate court dedicated solely to military justice cases.

B. Establishment of the United States Court of Military Appeals

The public and Congressional debate, which followed World
War I, concerning the need to reform the military justice system
is too extensive to adequately summarize in this report, and one
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should see Amendments to the Articles of War: Hearings on H.R.
2575 Before a Subcomm. of the House Comm. on Armed Services, 80th

Cong., 1lst Sess. (1947) for a representative sampling of such
debates. The abbreviated summary of the creation of COMA which
follows focuses only issues relevant to the subject of this
report, to wit the appropriate status of COMA. For a more
extensive history see Larkin, Professor Edmund M. Morgan and the
Drafting of the Uniform Code, 28 Mil. L. Rev. 7 (1965).

Although the notion of a civilian appellate court to review
courts-martial had existed since at least 1919, the notion became
a reality as a result of the Morgan Committee’s drafting of the
Uniform Code of Military Justice. The Committee was formed by
Secretary of Defense James Forrestal pursuant to a request, dated
May 3, 1948, from Senator Gurney, Chairman of the Senate Armed
Services Committee. In October 1948, Morgan proposed to the
Committee that a Judicial Council be established in the Office of
the Secretary of Defense. Members would be nominated by the
Secretary and appointed by the President for life, with the pay
of a federal circuit court judge. In addition to reviewing
questions of law, the Council would be empowered to weigh
evidence, judge <credibility, and determine issues of fact.
Representatives of the Military Departments on the Morgan
Committee all registered varying degrees of opposition to the
proposal. The Committee (with the Army dissenting) adopted a
modified proposal that included vesting the appointment power in
the Secretaries of the Military Departments, rendered the members
removable at will by the Secretaries, and limited review to
questions of legal sufficiency. Secretary Forrestal accepted the
Morgan Committee proposal as adopted.

On February 8, 1948, a proposed Uniform Code of Military
Justice, that included the Morgan Committee Judicial Council
provision, was transmitted to Congress. The House hearings on
the bill involved detailed consideration of the role of the
Judicial Council, as it was a major innovation of the bill [See
Establishment of a Uniform Code of Military Justice: Hearings on
H.R. 2498 Before a Subcomm. of the House Comm. on Armed Services,
81lst Cong., lst Sess. (1949)]. The Subcommittee changed the name
from "Judicial Council"” to "Court of Military Appeals” and
modified the bill to provide 1life tenure .conditioned on good '
behavior. The full Committee approved these changes and further
amended the bill to set a limit on the number of judges who could
be appointed from the same political party and to add the
Committee as the recipients of the annual report on military
justice to be made by the court and the Judge Advocates General.
The Committee reported the bill to the House on April 28, 1949
and described the appellate procedures for the Court of Military
Appeals as "the most revolutionary changes which have ever been
incorporated in our military law"” [H.R. Rep. No. 491, 81lst Cong.,
1lst Sess. 6 (1949)]. The Committee noted that the judges "are to
be highly qualified civilians and the compensation has been set
to attract such persons"” (Id. at 32).




On the House floor, Representative Philbin, a member of the
Armed Services Committee, emphasized the importance of the court
in providing for civilian review of military justice and stated:

This court will be completely detached from the military in
every way. It is entirely disconnected with [sic] the
Department of Defense or any other military branch,
completely removed from outside influences. It can operate,
therefore, as I think every Member of Congress intends it
should, as a great, effective, impartial body sitting at the
topmost rank of the structure of military justice and
insuring as near as it can be insured by any human agency,
absolutely fair and unbiased consideration for every
accused.

[95 Cong. Rec. 5726 (1949)]. The House version passed easily on
May 5, 1949 (1Id. at 5744).

The Senate also held extensive hearings on the legislation
(See Establishment of a Uniform Code of Military Justice:
Hearings on S. 857 and H.R. 4080 Before a Subcomm. of the Senate
Comm. on Armed Services, 8lst Cong., 1lst Sess. (1949)]. Although
stronger opposition to the proposal for a Court of Military
Appeals emerged 1in the Senate Subcommittee hearings, the
Subcommittee rejected suggestions that the judges of the court be
all military or mixed military and civilian. Senator Kefauver
expressed concern that the initial court appointees may be
political "lame ducks"” and noted that "we want to see how this
[court] is going to operate and what kind of personnel we are
going to get, and it may be that experience will show that we
should have a man with military experience" (Id. at 312). At his
suggestion, the committee removed the House proposal for 1life
tenure and substituted staggered eight year terms [Id. at 314; S.
Rep. No. 486, 81lst Cong., 1lst Sess. 28 (1949)]). On the Senate
floor, attempts to weaken or eliminate the court provision, as
well as attempts to strengthen the court by restoring the House
version making it a "court of the United States,"” were rejected
[95 Cong. Rec. 1293, 1442-43 (1950)]. The Senate Armed Services
Committee’s version was passed without amendment on February 3,
1950. The Conference Committee increased the term for each judge
from 8 to 15 years, provided for staggered terms, and granted
civil service benefits to the judges [H.R. Rep. No. 1946, 8lst
Cong., 2d Sess. 4 (1950)]. The court came into existence when
the Uniform Code of Military Justice became effective on May 31,
1951 (Act of May 5, 1950, 64 Stat. 107).

The court held its initial meeting in the Pentagon, and then
moved to temporary quarters in the Internal Revenue building,
sharing facilities with the United States Court of Customs and
Patent Appeals. On June 15, 1951, Secretary of Defense Robert A.
Lovett asked Mr. Jess Larson, Director of the GCeneral Services
Administration, to find permanent space for the court because it
was "contrary to the wishes of Congress and the judicial
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character of the Court” for it to be located in the Pentagon [W.
Generous, Swords and Scales 63 (1973)]. 1In 1952, when the United
States Court of Appeals for the District of Columbia vacated its
facility at 5th and E Streets (N.W.), the Court of Military
Appeals acquired the building, which it now occupies as its
permanent quarters.

In 1968, Congress amended Article 67(a)(1l), Uniform Code of
Military Justice, to rename the court and clarify its status as
follows:

There is a United States Court of Military Appeals
established under article I of the Constitution of the
United States and located for administrative purposes only
in the Department of Defense.

(Act of June 15, 1968, Pub. L. 90-340, 82 Stat. 178). The House
Armed Services Committee noted:

One of the purposes of this bill is to make it abundantly
clear in the law that the Court of Military Appeals is a
court, although it is a court under article I of the
Constitution. There has been some claim that the court,
having been put under the Department of Defense for
administrative purposes, is in effect an administrative
agency. If it had such status, it would not be able to
question any of the provisions of the Manual for
Courts-Martial since the manual had been promulgated by
Presidential order. The bill makes it clear that the Court
of Military Appeals is a court and does have the power to
question any provision of the manual or any executive
regulation or action as freely as though it were a court
~constituted under article III of the Constitution.

[H.R. Rep. No. 1480, 90th Cong., 2d Sess. 2 (1968)]. This act
made explicit that which was implicit in 1951, to wit, the court
is an article I court. The report further noted, in connection
with a provision for a retired judge of the court to sit by
designation, that

[wlhile the House, upon request of the Armed Services
Committee has on three separate occasions, voted to have
the judges of the Court of Military Appeals have life
tenure, as do judges of regular courts of appeals, the
Senate has so far refused to agree.

(Id.). The act also provided that

(1) any judge appointed to fill a wvacancy occurring prior
to the expiration of the term of his predecessor shall be
appointed only for the unexpired term of his predecessor;

(2) each judge is entitled to the same salary and travel



allowances as are judges of the United States Court of Appeals;

(3) the chief judge take precedence over the other judges,
and the other judges take precedence based on their seniority;

(4) retired COMA judges may take Senior status, occupy
offices in a federal building, and have a GS-9 staff assistant;
and

(5) a judge appointed to £fill a temporary vacancy due to
illness or disability may only be a judge of the Court of Appeals
of the District of Columbia.

In 1980, legislation was enacted that gave every judge
appointed a full 15 year term rather than the unexpired portion
of the term of the judge whose vacancy was being filled ( Act of
Dec. 23, 1980, Pub. L. 96-579, 94 Stat. 3369). 1In 1983, Congress
provided for direct review by writ of certiorari to the U.S.
Supreme Court of cases in which COMA granted review, eliminated
from the scope of mandatory review those cases affecting a
general or flag officer, added two public members to the Article
67(g) Code Committee, required the Committee to meet "at least
annually,” and that a judge appointed to fill a temporary vacancy
due to illness or disability may only be a judge of the Court of
Appeals of the District of Columbia Circuit (emphasis added) (Act
of Dec. 6, 1983, Pub. L. 98-209, 97 Stat. 1402).

The full text of Article 67, UCMJ, that sets forth the

composition, organization, jurisdiction, and responsibilities of
COMA, is attached at TAB R.

C. Early Comment.

An early discussion of Article III status for COMA appeared
in Willis, The Constitution, the United States Court of Military
Appeals and the Future, 57 Mil. L. Rev. 27, 84 (Fall 1972)
(hereinafter Willis). The commentator opined that "[o]nly
tradition, not logic or the Constitution, would stand in the way
of Congress providing for the review of courts-martial by an

Article III court” (Willis at 84). The perceived benefits were
greater independence for the court and the attraction of quali-
fied persons to the court. The House of Representatives has

three times passed legislation providing for life tenure [e.g.
H.R. Rep. No. 1480, 90th Cong., 2d Sess. 2 (1968)], and the COMA
judges have themselves asked for life tenure (Annual Report of
the United States Court of Military Appeals (1965) at 13);
however, the Senate has refused to agree. Willis surmised that
the Senatorial concerns over lame duck appointments and
uncertainty over the future workload of the court, which were
expressed at the time the Uniform Code of Military Justice was
enacted, have "proved unwarranted and should no longer detain the
Senate from agreeing to fully judicialize [COMA}" (Willis at 85).
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In conclusion, Willis noted that the "conferring of Article III
status would eliminate any actual or felt inability by the judges
to question the Code, reduce the judicial inefficiencies caused
by collateral attacks on courts-martial, and pave the way for
direct review by the Supreme Court"” (id.). Stripped of the
Supreme Court review benefit (which has been granted to COMA as
an Article I court) and the uncertain improvement in efficiency,
Willis support for Article III status rests solely wupon
clarifying COMA's judicial power, which had already been so
clarified by the Act of June 15, 1968 (Pub. L. 90-340, 82 Stat.
178) which stated, "There is a United States Court of Military
Appeals established under Article I of the Constitution of the
United States and located for administrative purposes only in the
Department of Defense.”

D. DoD Draft Staff Paper on Reform of COMA.

On May 7, 1979, Ms. Deanne C. Siemer, General Counsel,
Department of Defense, circulated a draft staff paper that had
been prepared to assist the Secretary of Defense in deciding
whether any legislative proposals for reform of COMA should be
submitted to Congress, to solicit the views of the bench and bar,
the committees of Congress with responsibility for military
justice, other government agencies and offices that have an

interest in justice systems, veterans organizations, civil
rights-civil liberties organizations, legal services
organizations and interested members of the public. The draft

paper assessed the need for reform with respect to COMA and the
advantages and disadvantages of various proposals for reform.
The paper was written for the purpose of shaping the issues and
providing the necessary background for decision-making, but did
not represent any official DOD point of view. The General
Counsel noted that "[blecause of its critical role in [the
military justice] system and its recognized impact on military
discipline and national security, it is essential that the
appellate process within the military justice system be of
unquestioned excellence."

The paper noted that three broad factors created a need for
reform. First, changed circumstances since 1951 have resulted in
a very different military justice system than that which existed
when COMA was created. The Military Justice Act of 1968 in
particular made many significant changes to court-martial
practice and procedure. By 1979, civilian judicial review was no
longer the experimental idea that it was in 1951, but an accepted

mode in the military justice system. It was important to 1look
critically at the present role of COMA in the system to determine
if, after these changed circumstances, alterations were

necessary. Second, the lack of direct review by the U.S. Supreme
Court of courts-martial was a fundamental flaw. To collaterally
attack an adverse COMA decision, an accused was required to take
"a judicial trek that has been criticized as inefficient, costly,



time-consuming, and redundant” [H. Moyer, Justice and the

Military 1182 (1972)]. The government had no recourse from an
adverse COMA decision. Third, COMA had suffered from disruptive
turnover in judges and abrupt changes in doctrine. While the

cause of the turnover was a matter of considerable dispute, the
adverse impact of instability and unpredictability in military
law was subject to 1little disagreement. The need for reform
generated by these three factors prompted DOD to carefully
examine alternatives for improvement of COMA.

In considering the proposals for reform, DOD sought to
balance the advantages sought to be achieved against the
disadvantages sought to be avoided. Thirteen factors, that would
be considered advantages, were identified. These were:
stability; predictability; uniformity; avoidance of undue
specialization; adequate appellate review for the government;
adequate appellate review for the accused; effective utilization
of the Supreme Court; efficiency; better judges; increased
stature for military justice; economy; separation of executive
and judicial powers; and, flexibility. Eight factors, that would
be considered disadvantages, were also identified. These were:
adverse impact on the unique role of the military justice system
in promoting good order and discipline in the Armed Forces;
adverse impact on those aspects of the court-martial system that
provide the military accused with greater rights than a civilian
counterpart; less expert knowledge of military law, procedures
and practices; less supervision of the military justice system;
slower appellate consideration of military cases; increased
workload for federal judges; expansion of the federal judiciary;
and, the system must adapt adequately to wartime conditions.

The paper considered thirteen proposals for reform and
evaluated each in light of the advantage/disadvantage factors
listed above. Five of the proposal would have abolished COMA and
shifted its jurisdiction to another federal court. These
proposals were to: transfer to a permanent panel of the U.S.
Court of Appeals for the District of Columbia Circuit; review in
the then proposed U.S. Court of Appeals for the Federal Circuit;
review in the U.S. Court of Appeals for the District of Columbia
Circuit (without a permanent panel); review in a specialized
federal court (e.g. Court of Claims, Court of Customs and Patent
Appeals, or U.S. Tax Court); and, review in a regional Court of
Appeals (e.g. 3d or 4th Circuit). Eight proposals would have
maintained COMA and focused on changes in its structure or its
place in the federal system. These proposals were: increase the
size of the court; provide full terms for all appointees; revise
the retirement system; establish life tenure for the judges;
provide for review in a U.S. Court of Appeals; provide for review
in the Supreme Court; provide statutory regulation of collateral
attack on courts-martial convictions; and, a combination of
alternatives into a broader legislative package [e.g. COMA could
be composed of five or more judges with full 15-year term (or
life tenure) whose decisions could be reviewed directly by the
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Supreme Court (or through a court of appeals) and a revision of
retirement system and the collateral attack system could be
added] .

E. Proposed Court of Military Appeals Act of 1980.

After having received considerable public comment on the
draft report, DOD formulated an administration proposal (H.R.
6298, 96th Cong., 2d Sess.) and submitted it to Congress on
January 24, 1980 (126 Cong. Rec. 636). The major provisions of
the bill would have

(1) retained COMA as an Article I court, but made it
completely independent of DoD by deleting the "located
for administrative purposes only in the Department of
Defense" language;

(2) increased the size of the court to five judges;
(3) given each judge a full 15-year term of office; and,
(4) authorized Supreme Court review;

Other provisions of the bill would have

(1) eliminated cases affecting general or flag officers
from mandatory review; '

(2) eliminated the political qualifications test (i.e. no
more than two from same political party) and
substituted a requirement that appointments be made
only on basis of fitness to perform duties of office
and age (under 65 years old at time of appointment);

(3) stated that a majority of the judges constituted a
quorum;

(4) clarified when senior judges may be called to active
duty to fill temporary vacancy;

(5) pfovided for only "opportunity for hearing” in place of
"hearing” prior to removal;

(6) extended period of time for accused to file petition
from 30 days to 60 days;

(7) provided statutory authority for court expenditures,
including the hiring of excepted service civil service
employees and publishing court reports; and

(8) authorized the court to sit at locations other than
its principle office in D.C., if necessary for the

~
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expeditious disposition of cases.

The administration proposal had included a provision to revise
the retirement system for COMA judges, but such provision was
eliminated by the Office of Management and Budget. On February
5, 1980, Mr. White introduced H.R. 6406, which was very similar
to H.R. 6298 and added retirement provisions similar to those
that were in the original administrative proposal. On February
7, March 6, and September 23, 1980 hearings were held on both
bills [Court of Military Appeals Act of 1980: Hearings on H.R.

6406 and H.R. 6298 Before the Subcomm. on Military Personnel of

the House Comm. on Armed Services, 96th Cong., 2d Sess. (1980)].
On September 26, 1980, the Committee favorably reported out H.R.
8188, which was a clean bill that included the provisions of H.R.
6298 with technical and conforming amendments (i.e to retain the
peolitical qualification test for judges) and eliminated H.R.6406
and its retirement provisions [H.R. Rep. No. 96-1412, 96th Cong.,
2d Sess. (1980)]. The Committee stated that it

considered recommending establishment of a new retirement
system for judges of the Court of Military Appeals. The
current retirement system for the judges is the civil
service employees” retirement system. That system is
inconsistent with Article I and Article III Federal judicial
retirement systems. Due to the late date in the Congress
and the fact that Article I judicial retirement systems
should be established on a uniform basis, a decision on this
matter was deferred.

(Id. at 5). H.R. 8188 was passed by the House on October 2, 1980
(126 Cong. Rec. 29011-29013) and referred to the Senate on
October 8, 1980, but no further action was taken on this bill.
Some of the provisions of H.R. 8188 were enacted in later
legislation [e.g. every judge appointed to a full 15 year term
rather than the unexpired portion of the term of the judge whose
vacancy was being filled ( Act of Dec. 23, 1980, Pub. L. 96-579,
94 Stat. 3369), and direct review by writ of certiorari to the
U.S. Supreme Court of cases in which COMA granted review and
elimination from the scope of mandatory review those cases
affecting a general or flag officer (Act of Dec. 6, 1983, Pub. L.
98-209, 97 Stat. 1402)].

F. Military Justice Act of 1983 Advisory Commission.

Although there had been these occasional entreaties for
Article III status for COMA, the issue was not formally examined
until the Secretary of Defense responded to a Congressional
request [H.R. Rep. No. 549, 90th Cong., 1lst Sess. 17 (1983)] and
mandated that the Advisory Commission do so. The Advisory
Commission solicited public comment on this issue, and the public
response was mixed. Those favoring Article III status for COMA
included associations, academicians, a member of the judiciary,
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private practitioners, and one active duty servicemember. Those
opposing Article III status included academicians, one member of
the judiciary, and military personnel. Other responses failed to
address the Article III issue or specifically declined to do so,
as in the case of the Standing Committee on Military Law of the
American Bar Association, which noted the ABA 1979 policy
supporting full 15-year terms for COMA judges and a retirement
system equal to that of other Article I courts.

At the Advisory Commission hearings, very little time was
spent discussing the Article III status issue. An extensive
discussion did occur, however, during the testimony of Colonel
(now Brigadier General) D. M. Brahms, USMC, who had also provided
the most penetrating public comment on the issue [I Military
Justice Act of 1983 Advisory Commission Report 1187-1200
(hereinafter Commission Report)].

The Advisory Commission identified three principal reasons
for reconstituting COMA as an Article III court:

(1) to assure that the court is truly independent;

(2) to grant the court the same status as other federal
courts so that its contributions to criminal
jurisprudence will be accorded respect and precedential
value in civilian cases; and,

(3) to be an essential inducement in attracting candidates
for the ° court with the highest standards of
professionalism and judicial temperament.

While noting that in the Congressional debates the concern was
with tenure more so than the Article I versus Article III issue,
the Advisory Commission nevertheless concluded that a "fair
reading of the legislative history does not reveal any fundamen-
tal judgment that the court should not be an Article III court”
(Commission Report at 10). The Advisory Commission was also
confident that Congress could constitutionally change the court
from Article I to Article III and limit the court’s jurisdiction.
The Congress would have to address certain Presidential
functions, such as whether the required Presidential approval of
death sentences rendered COMA opinions "advisory". The Advisory
Commission concluded that although Congress could probably place
age and duration limits on the Chief Judge’s term, the President
could not replace the Chief Judge of an Article III COMA whenever
he so chose or even at designated intervals, such as five or ten
years.

Countervailing considerations which were noted by the
Advisory Commission included:

(1) the court’s jurisdiction may be expanded by legislative
enactment to encompass matters much broader than review

13



of courts-martial;

(2) the court could become a court of general jurisdiction
with matters presently within the jurisdiction of the
federal district courts being transferred to COMA; and,

(3) the change to Article III should not occur simply to
satisfy the need for a fair and equitable retirement
system.

Six of the nine Advisory Commission members recommended that
the court be reconstituted as an Article III court

with the caveat that the enacting legislation expressly
limit the jurisdiction of the court to that which it
currently exercises, and that specific language be included
in the 1legislation to preclude the court’s exercise of
jurisdiction over administrative discharge matters, and
non-judicial punishment actions under Article 15, UCMJ.

(Commission Report at 11). Three Advisory Commission members
dissented from the recommendation. Two of the dissenters, in a
joint Minority Report, expressed concern over some of the
technical aspects that would result from the Article III change.
These aspects included: the requirement to sit on the Code
Committee, TJAG certifications, substitution of judges, 1life
tenure, removal processes, designation of the Chief Judge, and
salary reduction protections. The authors of the Minority Report
were fearful of COMA's propensity to confer expanded power upon
itself by the All Writs Act and the extent to which COMA would,

as an Article 1III court, intervene in matters outside its
prescribed jurisdiction when perceived constitutional issues were
involved. Since Article I, § 8 carved out military law from the

judicial power of Article III, the Minority Report reasoned, the
constitutionality of any Congressional attempt to make COMA an
Article III court may be questioned.

According to the Minority Report, even if Congress could
constitutionally make COMA an Article III court, there are
compelling reasons why Congress should not. Such reasons
include:

(1) COMA would accelerate its assertions of jurisdiction
beyond the limitations in any statute;

(2) the appellate process would not be improved;

(3) COMA judges must be removable upon more grounds and
under a more reliable process than impeachment; and,

(4) COMA judges must continue to be appointed for a term of
years -- not for life.

14
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The Minority Report concluded that "COMA must remain a legisla-
tive court, deciding strictly legal issues, and participating in
a unique balance of power between the President and Congress
(Commission Report at 65).

The third dissenter, in a separate report, stated the
following concerns:

(1) It can not be ensured, even by careful legislative
drafting, that COMA will not expand the current scope
of its jurisdiction if it obtains Article III status.

(2) The Advisory Commission had not had time to study
exhaustively the impact of such a jurisdictional
expansion, or to examine the effect such an expansion
would have on the Courts of Military Review.

(3) There is no guarantee that the federal judiciary would
allocate to COMA adequate staff and budget to
accomplish its important judicial review functions.

(4) COMA judges could be assigned to perform certain other
judicial duties within the Article III court system
that could interfere with their judicial role in the
military justice system.

G. Code Committee.

The Advisory Commission report was submitted to Congress on
December 14, 1984 and was sent to the Article 67(g) Code
Committee for comment. The Code Committee discussed the Advisory
Commission report at a January 24, 1985 meeting and the Army, Air
Force and Marine Corps members clearly opposed granting Article
III status to COMA. In a letter, dated January 18, 1985, one of
the two public members supported Article III status. One of the
two judges present abstained from taking any position. In a
letter, dated January 25, 1985, the Coast Guard member supported
benefits for COMA judges equivalent to those of Article III
judges "so that COMA judges are not lost to that system.” The
Coast Guard vote on the Code Committee appears to be against
Article III status. The Navy member submitted comments after the
Code Committee meeting stating Navy opposition to Article III
status. Chief Judge Everett supported Article III status in
comments prepared on January 28, 1985 to the other Code Committee
members. When submitting the Code Committee’s comments to the
House Committee on Armed Services on February 28, 1985, Chief
Judge Everett stated that "a clear majority of the Code Committee
members... is opposed to Article III status for the Court.”
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H. Views of Chief Judge Everett.

In December 1984, Chief Judge Everett authored an article
entitled Some Observations on Appellate Review of Courts-Martial
Convictions - Past, Present and Future, 31 Fed. B. News & J. 421
(1984). Section III1 of the article (Possible Future Changes)
included subsections on: Article 1III1 Status, Expansion of
Jurisdiction, Additional Judges, and Problems in Changing the
Status Quo. Chief Judge Everett cited the following reasons for
granting Article III status to COMA: the removal of some present
confusion about the power of the court and issues which it may
consider, enhanced prestige for the court in order to attract and
retain quality judges, and the opportunity for COMA judges to sit
on other Article III courts and to have other Article III judges
sit on COMA. In the area of expanded jurisdiction, the author
listed the following potential areas: nonjudicial punishment,
administrative discharges, and veterans claims. Chief Judge
Everett suggested a redesignation of COMA as the United States
Court of Appeals for the Military Circuit with jurisdiction over
"all the 1legal issues that fit within the military related
categories established by Congress...." (id. at 422). Chief
Judge Everett advocated adding judgeships to the court if
jurisdiction were expanded, but did not believe that additional

judges (without expanded jurisdiction) would increase
productivity enough to justify the added expense to the taxpay-
ers. The article noted that the future administrative support

for COMA would be a problem that would have to be overcome. The
DOD-COMA relationship was described as

satisfactory on both sides and any transfer of the court’s
administrative support to the Administrative Office of the
United States Courts might reduce the level of funding and
support that the court has heretofore received. Tradition-
ally, the Department of Defense has given some priority to
the court’s needs; and it is uncertain that the Administra-
tive Office would have the same concern for a relatively new
Article III court.

(Id. at 423). Chief Judge Everett also noted the turf battle
which could result between the Congressional Committees on the
Armed Services and Committees on the Judiciary over matters
related to COMA, such as confirmation hearings on judicial
nominees. The article concluded with the recommendation that
"Congress should also consider whether to reconstitute the Court
of Military Appeals under Article III of the Constitution and to
expand its jurisdiction” (id.).

I. Federal Bar Association and American Bar Association Action.

In October 1985, the Judiciary Section of the Federal Bar
Association prepared resolution 86-2 and an accompanying report,
which supported Article III status for the court. The report
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stated that

[tlhere have been proposals that, incident to Article III
status or otherwise, the court’s membership be increased or
its jurisdiction expanded. Whether or not these proposals
have merit, they are completely separable from the question
of life tenure and Article III status; and the Resolution
and this Report concern only the latter

(Report at 8). The report also noted that

we recognize the legitimate concerns of those who fear that
military justice will be "civilianized"” and will no longer
be responsive to the needs of the military society.
However, the present proposal will not lead to that result.

(Id.). On November 2, 1985, the National Council of the Federal
Bar Association passed Resolution 86-2.

In August 1986, a proposal before the American Bar Associa-
tion"s House of Delegates to support the reestablishment of COMA
under Article III was withdrawn before being brought to a vote.
On January 28, 1987, draft legislation and an accompanying draft
speaker letter was prepared for ABA committee consideration
(Note: a speaker letter is the cover document that transmits the
proposed legislation to the Speaker of the House and explains the
purpose of the legislation). The draft legislation would:

(a) grant Article III status for COMA;

(b) grant COMA judges life tenure during good behavior and
the same salary, travel allowances, retirement pay,

entitlements, rights, privileges and other
appurtenances of office as circuit courts of appeals
judges;

(c) eliminate the prohibition against more than two COMA
judges being from the same political party;

(d) transfer the authority to designate substitute judges
from the President to the Chief Justice;

(e) allow COMA judges to take Senior Judge status in the
same manner as Circuit judges;

(£f) authorize COMA judges to sit by designation as Circuit
judges;

(g) automatically convert the sitting judges into the new
Article III judges (presumably without Presidential
nomination or Senate confirmation); and,

(h) permit present COMA Senior Judges to perform judicial

17



duties on the new Article III COMA (note: it is unclear
if this converted Senior Judges to Article III judges
or allowed Article I Senior Judges to sit on an Article
III court). .

The draft speaker letter 1listed full independence and the
appearance of full independence as the most important reasons for
enactment of the proposed legislation. The principal assurance
of independence would be life tenure, which would remove

even a suspicion that a judge nearing the end of his term
might be seeking support for reappointment from the
Department of Defense, which traditionally has played a
major role in the appointment process for judges of this
court.

(Speaker Letter at 4). Other reasons stated to support the
legislation were to encourage the retention of judges and to
eliminate the disability and temporary vacancy problems. A
benefit that was noted, albeit downplayed by reference to the
court’s heavy workload, was the possibility of COMA judges being
available for assignment in other appellate courts.

J. Views of COMA Counsel.

In 34 Federal Bar News and Journal 132 (March-April 1987),
Mr. Robert C. Mueller and Mr. Christopher J. Sterritt, Counsel to
the COMA judges, coauthored an article entitled, "Article III
Status for the U.S. Court of Military Appeals - the Evolution
Continues." Mr. Sterritt had been a member of the Military
Justice Act of 1983 Advisory Commission, and Mr. Mueller was a
member of the Working Group of the same Advisory Commission. The
authors consider Article III status to be the next logical step
in the evolution of COMA. The article lists these impacts on the
internal operation of the court: (1) attracting and retaining the
best quality judges; (2) allowing COMA judges to sit by
designation on other federal courts and allowing temporary
assignments of federal judges to COMA; and (3) removing any
doubts as to COMA’s authority to hear constitutional issues.
Impacts on the military justice system would include: (1) en-
hanced prestige for COMA; (2) higher wvisibility through inclusion
of COMA opinions in the Federal Reporter; and (3) improved
independence and the appearance of independence for COMA. The
authors conclude that the national defense would be improved by
the public’s perception that the military justice system is fair
and that COMA is independent.

K. DOD Draft Proposal for a Congressional Commission.

In May 1987, Mr. Chester Paul Beach, Jr, Office of the
Assistant General Counsel (Personnel and Health Policy),
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Department of Defense, prepared a draft legislative proposal to
form a commission to consider whether COMA should be
reconstituted under Article III and whether any changes regarding
the court’s size, organization, jurisdiction, or operation are
necessary or desirable. The nine members of the commission would
be private citizens recognized as authorities in c¢riminal
justice, military law, or judicial administrztion. Two members
each would be appointed by the President, he Speaker of the
House, the President pro tempore of the Senate, and the Chief
Justice; and, one member would be appointed by the Chief Judge
of COMA. A copy of the draft proposal was sent to Chief Judge
Everett on May 13, 1987.

Chief Judge Everett’'s response to Mr. Beach on May 19, 1987,
indicated a concern that a congressionally mandated commission
would unduly delay further 1legislative consideration of any
Article III proposal. Chief Judge Everett believed "that the
merits of those proposals had already been thoroughly studied.
Indeed, the desirability of Article III status seems to have
received rather general acceptance,” and he cited the Advisory
Commission Report, the Federal Bar Association Resolution, and
the ABA Standing Committee on Military Law resolution [Note: the
latter was later withdrawn from the House of Delegates]. The
Chief Judge believed that by supporting certiorari jurisdiction
in 1982-83 DOD had "indirectly committed itself to back Article
IIT status."” While not supporting a congressional commission,
Chief Judge Everett indicated that he would support a COMA
appointed committee to consider any desirable changes in the
court’s organization, structure or operations.

In a letter dated June 3, 1987, the Honorable H. Lawrence
Garrett III, DOD General Counsel, advised Chief Judge Everett
that DOD would not seek establishment of a congressional commis-
sion against the court’s wishes, and that DOD would consider any
concrete proposal that the court may wish to make concerning a
DOD-COMA sponsored study group to address the Article III status
issue, as well as important questions regarding the size, juris-
diction and organization of the court. Mr. Garrett respectfully
differed with Chief Judge Everett’s views that DOD had "indirect-
ly committed itself to back Article III status” and that Article
ITI status had "received rather general acceptance.” :

L. DOD Ad Hoc Study Group.

On July 17, 1987, Mr. Garrett formed an ad hoc study group,
which included representatives from his office and each of the
uniformed services, to "identify and thoroughly examine all
significant issues affecting the court, with particular attention
to matters which may be, or should be, the subject of proposed
legislation.” The Chief Counsel of the U.S. Coast Guard was

"invited to appoint a representative to the ad hoc study group,

and such invitation was accepted.
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M. ABA 1987 Annual Meetiné.

At its annual meeting in Augqust 1987, the ABA House of
Delegates was presented with Resolution 126, a joint proposal of
the Federal Bar Association (FBA) and the Bar Association of the
District of Columbia. The resolution, which sought ABA support
for Article III status for COMA, was ﬁdentical to FBA Resolution
86-2, that was passed by the FBA National Council on November 2,
1985. The ABA House of Delegates did not accept Resolution 126,
but instead adopted a resolution from the Section on General
Practice which supported the creation of a study group to address
the issue. The adopted resolution also requested that the
appropriate ABA committees be an integral part of the study
group.

N. Legislation and Court Committee.

On August 7, 1987, Senator Terry Sanford (D-NC) introduced
legislation into the U.S. Senate, and the bill was referred to
the Judiciary Committee [S.1625, 100th Cong., 1lst Sess., 133
Cong. Rec. $S11652 (1987)]. On August 28, 1987, Chief Judge
Everett formed an eleven member court committee, chaired by
Associate Dean James Taylor, Jr., Wake Forest University School
of Law. The committee held its first meeting in December, 1987
and has indicated in a letter to The Judge Advocate General, U.S.

Army, that Article III status for the court will probably be an

issue for future consideration by the Committee. On September
21, 1987, Congressman Derrick (D-SC) introduced into the House of
Representatives legislation identical to Senator Sanford’s bill,
and the bill was referred to the Committee on Armed Services
[H.R. 3310, 100th Cong., 1lst Sess., 133 Cong. Rec. H7735 (1987)].

0. Formal DOD Study Group.

On September 15, 1987, the Acting DOD General Counsel formalized
the ad hoc study group, restricted the study group’s delibera-
tions to those outlined in the General Counsel’s Memorandum of
July 17, 1987, required the study group’s report to be filed with
the General Counsel, and designated the U.S. Army as the
Executive Agent for all matters related to the study group’s
activities.

IITI. ISSUES CONSIDERED BY THE DOD STUDY GROUP

The DOD Study Group compiled a 1list of seventeen

issues, which were separately analyzed. The issues overlap in
certain areas. Position Papers have been prepared on each issue
and are attached as appendices to this report. The following

summarizes the issues and states the DOD positions on each issue:
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A. ARTICLE I COURTS (TAB A)

COMA is a limited court serving a limited need. Albeit
different, COMA is not unique among Article I courts. Like other
Article I courts, COMA is not a separate instrument of justice.
COMA is properly accountable to the Executive branch for it is
the President, as Commander in Chief, who bears ultimate
responsibility for the enforcement, through courts-martial, of
the congressionally-adopted rules and regulations governing the
military forces.

DOD Position

Given the constitutional, historical and logical bases for
COMA as an Article I court, it should not be reconstituted under
Article III.

B. BUDGET (TAB B)

As an Article III court, COMA, like the Federal Circuit, may
be granted control over its budget. If so, COMA's staff would
have to be augmented to accomplish the task. Alternatively, an
Article III COMA s budget may be subjected to the supervision and
control of the Administrative Office. The Administrative Office
would: fix the compensation of employees whose compensation is
not otherwise fixed by law; regulate and pay annuities; control
necessary official travel and subsistence expenses; purchase,
exchange, transfer, distribute, and assign the custody of 1law
books, equipment and supplies needed for the operation and
maintenance of COMA; and, audit COMA’'s vouchers and accounts.
The COMA budget would be subject to greater control by the
Administrative Office than is currently exercised by DOD.

DOD Position

The COMA budget process would not be improved and could be
harmed by reconstituting COMA as an Article III court.

C. SUPERVISORY POWERS (TAB C)

COMA has not hesitated to review courts-martial which
ordinarily might never have been reviewable on direct appeal
under Article 67(b), UCMJ. The court has not reviewed these
cases on the theory that these were cases to which its
jurisdiction might extend when a sentence is finally adjudged and
approved. Rather, they have opined that they have a supervisory
obligation under Article 67 to review: any court-martial in which
an accused has been denied his constitutional rights; any action
of any courts or person purporting to act under the authority of
the UCMJ; and, any actions which would deprive persons in the
Armed Forces of their constitutional rights. If COMA is given
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Article III status, it would be 1likely to move into areas
heretofore traditionally associated with Article III courts.
Such areas could include prison law, review of Article 138, UCMJ,
complaints and rulemaking.

DOD Position

Reconstituting COMA as an Article III court could result in
COMA extending its supervisory power over military justice to
unacceptable limits.

D. CHIEF JUDGE DESIGNATION (TAB D)

The Chief  Judge is responsible for the efficient
administration of the court. The President must be able to
redesignate the Chief Judge in order to rectify tardiness in the
operation of the court. Delays in the processing of appeals,
that may be acceptable in peacetime, become intolerable in
wartime. Any modification to the procedure for designating the
Chief Judge must retain Presidential wartime authority to quickly
replace a Chief Judge who is unable or unwilling to expeditiously
dispose of cases. Since the designation would only affect
administrative duties and not the judge’s seat on the court
(unless the dereliction is sufficient to warrant removal), the
President’ s authority would not reasonably affect the
independence of the Chief Judge in deciding individual cases.

DOD Posgition

Modifications to the system by which the Chief Judge 1is
designated, if deemed desirable, can be accomplished without
reconstituting COMA as an Article III court.

E. CODE COMMITTEE (TAB E)

As an Article III court, COMA could still be a member of the
Code Committee, and that committee could still be required to
submit its report to Congress. It is uncertain if COMA’'s
participation in the Code Committee would be unencumbered or if
its opinions and recommendations would have to be cleared through
the Judiciary. 1If the Judicial branch chooses to get involved in
the approval of COMA s positions before they are submitted to the
Code Committee or requires an opportunity to review and comment
on the finished report prior to COMA’s endorsement, then such
involvement would bestow upon the Judicial branch an opportunity
to direct the other branches in the management of their affairs.
The Code Committee is a very important participant in the
military justice system, and COMA is a very needed and active
member of that Committee. If for any reason COMA was no longer a
participating member of the Code Committee, the contribution of
the committee would be diminished. ‘
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DOD Position

Conversion of COMA to an Article III court has the potential
for judicial branch entanglement in Code Committee matters, which
would interfere with an existing beneficial executive-legislative
relationship.

F. INDEPENDENCE (TAB F)

The Judiciary must be able to exercise its functions free
from governmental influence or threat of interference. Military
judges, including civilian judges sitting atop an exclusively
military system, simply do not require the same accoutrements of
independence as do Article III judges who are tasked with
preserving our tripartite system and the doctrine of federalism.
Military courts are justified on the basis of executive and
congressional supremacy in military affairs and the special need
for swift and flexible military discipline. COMA judges
presently have substantive independence (i.e. in deciding cases,
a judge is influenced only by the law and the commands of his or
her own conscience), personal independence (i.e. the terms and
conditions of their 1livelihood and continuance in office are
adequately protected), and systemic independence (i.e. the court
is provided with the financial and material resources to
effectively carry out its judicial functions).

DOD Position

All of the essential and desirable elements of substantive,
personal and systemic independence are attainable or are already
assured to COMA under an Article I status.

G. JURISDICTION (TAB G)

While authority exists to support Congressional power to
establish COMA as an Article III court, that status may by its
own force expand COMA s scope of review in certain cases despite
the limitations in Article 67(d), UCMJ, that COMA may act only on
matters of law. The current bills to establish COMA as an
Article III court do not express any view regarding the reach of
COMA s extraordinary writ power to nonjudicial and administrative
disciplinary matters, despite strong recommendations in the past
that any such legislation should expressly limit COMA in those
areas. Congressional silence on those issues provides no clear
guidance to the armed services regarding future expansions of an
Article III COMA's supervisory and writ powers and may be viewed
by COMA as tacit Congressional approval of the most expansive
writ power.

~
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DOD Position

DOD strongly opposes any expansion of COMA’s jurisdiction
beyond its present scope. Any legislation concerning COMA’s
jurisdiction should explicitly preclude COMA from reviewing
administrative discharges, nonjudicial punishment and other
actions not involving direct appeal of courts-martial under
Article 67.

H. NUMBER OF JUDGESHIPS (TAB H)

During the past 15 years, COMA has experienced several
vacancies. To lessen the potential for turbulence on COMA,
future vacancies should be expeditiously filled, and the judicial
philosophy of nominees should be thoroughly explored to ensure
their willingness to adhere to the <court’s precedents.
Additionally, the use of senior judges to £fill temporary
vacancies on the court could be explored.

DOD Position

An increase in the number of judgeships on an Article I COMA
to five is supported.

I. | NOMINATIONS-APPOINTMENTS (TAB I)

Both the formal and informal processes which lead to the
appointment of a COMA judge currently provide for an apparently
subjective assessment of the nomination against the needs of the
armed forces: any COMA nomination is referred to the Senate Armed
Services Committee, and the White House permits DOD to "take the

lead"” in recommending nominees. If COMA were established as an
Article III court, COMA nominations would be referred to the
Senate - Judiciary Committee. In addition, the White House's

normal internal procedures for Article III judges rely heavily on
the Department of Justice, rather than DOD. Article III status
poses the risk that appointments to COMA could be made with
little or no required assessment of the impact an appointment to
COMA would have on the needs of the armed services, unless DOD
were allowed to maintain its role in the selection of judges to
an Article III COMA.

DOD Position

Article III status for COMA would remove COMA nominations
from consideration by the Senate Armed Services Committee and
DOD’s role in the informal process may be reduced or eliminated.
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J. IMPACT ON TJAG AUTHORITY (TAB J)

TJAG must retain the authority to select and assign both
trial and appellate military judges. The needs of the military
for job rotation and personnel flexibility are desirable and in
some instances essential to the overall mission. An Article III
COMA would be much more 1likely to attempt to eliminate or
encroach upon TJAG authority over trial and appellate military
judges than an Article 1 COMA. TJAG prescribes rules to govern
the professional supervision and discipline of military trial and
appellate judges, judge advocates, and other lawyers who practice
in proceedings governed by the UCMJ and Manual for Courts-Martial
{MCM). COMA has promulgated rules for the admission of attorneys
to the COMA bar and the disciplining of these attorneys. In
light of COMA’s continued reliance on its supervisory authority,
when coupled with the perceived increase in power by becoming an
Article III court, a real possibility exists that an Article III
COMA will attempt to preempt TJAG authority over attorney
certification/discipline. If COMA were to become an Article III
court, it would be precluded from giving advisory opinions, just
as it avoids doing so now. COMA does not consider TJAG certified
questions to be advisory in nature. COMA decisions are binding
because they resolve the issues and inform the party litigants of
the upper limits of what they will be permitted to do or approve.
While the decisions of the court cannot be disregarded, the
ultimate decision that will complete a 1legal. action in the
military justice system rests with those charged with the overall
responsibility for good order and discipline in the armed forces.
Whether in times of peace or war, the military must have the
ability to have certified questions answered expeditiously.

DOD Position

TJAG s authority over the Courts of Review, military judges
and attorney certification/discipline, and authority to certify
questions could be adversely affected if COMA is restructured as
an Article III court.

K. PRESTIGE (TAB K)

I1f COMA became an Article III court and retained its limited
jurisdiction of review of courts-martial, its prestige would not
be greatly enhanced by merely changing its status. An
examination of the quality of COMA judges in relation to judges
on the Federal Courts of Appeals fails to reveal any remarkable
differences. There is no evidence that COMA is composed of
inferior judges or that quality lawyers will not serve on the
court. COMA can, however, enhance its prestige by continuing to
write well-reasoned and scholarly opinions on constitutional law

'issues, which have applicability to Federal criminal 1law

practice. Efforts to increase the court’'s prestige should be
directed more to increasing the public’s knowledge about the
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court by producing scholarly and well-reasoned opinions and
developing a reputation as an efficient court system, rather than
by changing its status.

DOD Position

A mere change in status to an Article III court will not
significantly enhance COMA s prestige.

L. REMOVAL (TAB L)

Article 67, UCMJ, provides for removal of COMA judges by the
President following notice and hearing, but only for conduct
directly related to performance of judicial duties (i.e. neglect
of duty or malfeasance 1in office, or mental or physical
disability). Article II1 judges may be removed only by
impeachment. Grounds for impeachment include c¢riminal conduct
not directly related to the performance of judicial duties.
Although Article III status would broaden the grounds for removal
of a COMA judge, the impeachment process is far more cumbersome
than the removal process. Moreover, the duration of the
impeachment process alone could cripple the functioning of COMA
and severely threaten the administration of military justice.

DOD Position

COMA should remain subject to the Article 67, U.C.M.J.,
removal process, which should be amended to permit removal of a
COMA judge for conviction of a felony and for conduct involving
moral turpitude, in addition to the existing grounds for removal.

M. RETIREMENT (TAB M)

If COMA becomes an Article III court, any necessary
upgrading of the retirement system would automatically be
resolved since, by definition, the judges would come under the
retirement plan for Article III judges and justices contained in
28 U.S.C. § 371. Although COMA presently has a retirement system
which gives the court special treatment in comparison to other
civil service employees and provides a retirement system equally
as beneficial as that available to Congress, COMA 's retirement
system is not as lucrative as that for Article III courts or most
other Article I courts (i.e. Tax Court (trial judges), district
courts in the territories and possessions, and the District of

Columbia Court of Appeals). Yet, in comparison to U.S. Claims
Court judges and bankruptcy court judges, COMA judges have a more
favorable retirement system. COMA’s retirement system was

upgraded in 1983 largely to dissuade qualified candidates from
declining an appointments to COMA, or for judges, once appointed,
from prematurely leaving office to seek more lucrative job
opportunities. :
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DOD Position

While COMA judges should be entitled to a retirement system
that closely parallels that of the most favorable retirement
system existing for an Article I court, any desired changes to
COMA’s retirement system can be accomplished without
reconstituting COMA as an Article III court.

N. SALARIES (TAB N)

Each judge on COMA is entitled to the same salary and travel
allowances as are, and from time to time may be, provided for
judges of the United States Courts of Appeals. They do not have
the salary protection guaranteed Article III judges.
Conceivably, Congress could change the pay of a COMA judge or
exclude COMA from a periodic increase granted to federal judges.
It is significant that such a change would have to come from the
Legislative branch, not the Executive branch and DOD.

DOD Position

Although the salaries of COMA judges are not absolutely
protected against reduction, the present system, whereby the COMA
judges” salaries are identical to those of U.S. Courts of Appeals
judges, and increase as those salaries increase, is acceptable.

0. SENIOR JUDGES (TAB 0)

Senior judge status is a practical and beneficial way to
relieve older judges of the burdens of full time active service
while still retaining their expertise and limited service. The
federal courts use senior judges quite extensively. COMA has not
been able to take full advantage of its senior judge provisions
because so few judges have attained that status. Judges who do
take senior status should be provided with government office
space and an administrative assistant only when the Chief Judge
certifies that the senior judge is performing services
substantial enough to justify facilities and that the
administrative assistant is gainfully employed. Judges who have
retired from COMA could provide valuable service; however, if the
general pool of federal senior judges was available, their large
number would not offset their lack of experience in military
justice matters. To tap the potential reservoir of talent that
senior judges can offer, a modest easing of the requirements for
taking senior status (to induce judges to take senior status
while they are young enough to provide productive service as
senior judges) may be appropriate.

~
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DOD Position

Senior judges who have retired from COMA should be more
fully utilized in times of vacancies to reduce backlogs; however,
the availability to COMA of Article III senior judges is not
necessarily in the best interest of the military justice system.

P. STAFFING (TAB P)

A significant impact of Article III status for COMA would be
the conversion of court personnel to "excepted employees"”; that
is, their service would be at the pleasure of the court. The
protections of tenure and grievance would be lost. The employees
of the court would no longer be civil service employees, but
would switch to the Judicial Salary Plan. Comparable positions
in the judiciary are paid less, and it is unlikely that the
central legal office, presently with eight attorneys, will be as
generously staffed. These personnel changes may cause CCMA
personnel to seek to remain in the civil service and switch jobs
to other executive branch positions.

DOD Position

Reconstituting COMA as an Article III court might result in
personnel turbulence harmful to the military justice systemn.

Q. SUBSTITUTION (TAB Q)

COMA judges gain wvaluable insight into the particularized
needs of the military by service on a bench dealing exclusively
with military criminal law cases, participation on the Code
Committee, and worldwide travel on -judicial field ¢trips to
military installations. COMA judges develop a skill in
recognizing the critical role that military justice plays in
protecting our nation’s ability to field an effective fighting
force in time of war. As a result of the specialized experience
required of COMA judges, the Supreme Court accords deference to
the opinions of COMA. As the establishment of COMA under Article
III will result in the capability of COMA judges to sit on other
federal courts, as well as enabling other federal judges to sit
on COMA, the special expertise of the court, as well as the
deference accorded to it, will be jeopardized. Non-COMA judges
would lack the necessary expertise to strike the balance between
the rights of the servicemembers and the demands of discipline
and duty. Military justice could suffer further detriment if
COMA judges are permitted to sit on other federal courts, as such
a practice could result in delays in military cases.
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DOD Position

Article 1III status for COMA would adversely impact on
military justice if Presidential authority to designate
substitute judges is eliminated, and the possibility of COMA
judges being absent from COMA and inexperienced judges sitting on
COMA is increased.

1V. UNITED STATES COURT OF MILITARY APPEALS
IMPROVEMENTS ACT OF 1987 (Proposed) (TAB S)

A. In General

On August 7, 1987, Senator Terry Sanford (D-NC) introduced
S. 1625, 100th Cong., 1lst Sess. (1987), "A bill to enhance the
effectiveness and independence of the United States Court of
Military Appeals”, which was referred to the Committee on the
Judiciary (133 Cong. Rec. S11652). Senator Sanford’'s bill has
been co-sponsored by three other Senators [Senator John H. Chafee
(R-R.I.)(133 Cong. Rec. 512402-01), Senator John Melcher
({D-Mont.)(133 Cong. Rec. 8S00000-55) and Senator Thad Cochran
(R-Miss.) (133 Cong. Rec. S16702-01)]. On September 21, 1987,
Congressman Butler Derrick {D-SC) introduced identical
legislation [H.R. 3310, 100th Cong., lst Sess. (1987)], which was
referred to the Committee on Armed Services (133 Cong. Rec.
H7735).

B. Senator Sanford's Floor Statement

Senator Sanford stated that the "legislation would reconsti-
tute the court under Article III of the U.S. Constitution and
would make provision for judicial disability or temporary vacancy
in the membership of the court."™ The court, according to Senator
Sanford, "has been the victim in recent years of a number of
difficulties that have plagued its ability to function effective-
ly."” Such difficulties included:

(1) Rapid turnover of judges;

(2) Long periods of time during which, because of
disability or vacancy, only two judges have been
available to deal with a burgeoning caseload;

(3) Confrontation with the Department of Defense;

(4) Uncertainty as to the court’s authority; and,

(5) Public confusion about what the court is and does.

These issues will be addressed seriatim.
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The "rapid turnover" is not solely the result of lack of
Article III status. Although two Judges (Duncan and Perry) left
COMA to accept federal district court judgeships, their reasons
could certainly have been mixed. While it is obviously attrac-
tive to have life tenure, there are other incentives for one to
accept federal district court judgeships (which resulted in a pay
cut for the former COMA judges). A federal district court judge
has the opportunity to engage in trial work, which for some
judges is more stimulating than appellate work. Even an Article
III COMA, if it was restricted to the narrow field of military
criminal appellate work, would not necessarily dissuade judges
from seeking the challenge of dealing with a diversity of issues
as a federal district court judge. The "rapid turnover"”
justification also overlooks the fact that other COMA judges have
been quite content to serve lengthy terms [e.q. Chief Judge
Quinn (24 years) and Judge Ferguson (15 years plus full-time
senior judges service)].

The "temporary vacancy” problem would not be improved by
Article III status. All appellate courts, including the present
U.S. Supreme Court, have had periods where they must operate at
less than full strength. There is an inevitable delay in having
presidential nominees confirmed by the U.S. Senate. The UCMJ
has a provision for providing substitute judges from the U.S.
Court of Appeals for the District of Columbia when COMA judges
are temporarily disabled or ill [Article 67(a)(4)], but it has

never been invoked. The "disability” problem would be
exacerbated by Article III status. as, unlike the present UCMJ,
the President c¢ould not remove disabled judges. The longest

"vacancy" on COMA was a "disability" wvacancy which was ultimately
resolved only by Presidential action.

The "DOD confrontation"” issue is an apparent reference to
Mundy v. Weinberger, 554 F.Supp. 811 (D.D.C. 1982), which
involved a disagreement on a staffing decision, which arose out
of the implementation of statutory requirements regarding the new
civil service act. The DOD-COMA relationship has been an
apparently amicable one for 36 years. Chief Judge Everett has
described the relationship as "satisfactory on both sides"” (31
Fed. B. News & J. at 423). Indeed, the legislation seeks to
retain all of the benefits of such a relationship by permitting
COMA to accept DOD support and requiring DOD to furnish such
support as the Chief Judge requests.

The "uncertainty over the court’s authority" issue appears
to be a reference to United States v. Matthews, 16 M.J. 354
(C.M.A. 1983), wherein the government counsel questioned the
court’s authority to decide the constitutionality of the death
penalty. The court explicitly settled that issue by declaring
its authority. Litigants always have and always will pursue the
tactic of questioning a court’s authority to do whatever it is
that the litigants do not want done. An Article III COMA would
face challenges to its authority. The "solution"” to the issue is
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precisely crafted legislation and clear judicial declarations,
not Article III status. :

The "public confusion” issue will not be measurably affected
by a change in the court’s status. Public ignorance about the
court and its functions needs to be addressed by a public infor-
mation program. The court has had numerous opportunities to
educate the public about the court. DOD has provided COMA with
foreign and domestic travel to meet with the troops and concerned
groups. Military publications (from legal journals, such as the
Military Law_Review, to popular periodicals, such as Soldiers
magazine) have had informative articles on the court. Newspapers
(from the Army Times to the Legal Times) have done likewise. The
ABA and FBA have several committees which provide a regular forum
for the court to inform the legal community of its functions.
Public awareness of the court and its functions is beneficial to
the system.

Senator Sanford cites the court’s significant increase in
responsibility in recent years due to a greater number of cases
and more complex questions involving "constitutional issues that
were not even contemplated at the time the court was created.”
Although the caseload has increased, a significant percentage
involve petitions with no assignment of error. The complexity of
the issues results from evolving constitutional 1law that is
unrelated to the court’s status. Indeed, "constitutional” rights
that were granted in the 1951 UCMJ, such as the right against
self-incrimination [Article 31(b)] and right to counsel [Article

27(b)], were more expansive than rights existing in civilian
practice. Thus, COMA has been dealing with some complex
constitutional issues in advance of Article III courts. Senator

Sanford's reference to COMA as the "gatekeeper" for Supreme Court
review of court-martial convictions is not a weighty reason for
changing the court’s status. Congress included such a provision,
that not all courts-martial be entitled to direct review by the
Supreme Court, to alleviate a Department of Justice concern that
the workload of the Court would be overburdened by writs of
certiorari if all courts-martial convictions were eligible for
review. The Floor Statement also notes the increase in COMA
jurisdiction resulting from the reserve component legislation
(Military Justice Amendment of 1986) and Solorio v. United
States, 107 sS.Ct. 2924, 97 L.Ed.2d 364 (1987) overruling
O’Callahan v. Parker, 395 U.S 258 (1969). The impact of the
reserve component legislation and Solorio are speculative.

Senator Sanford’s reference to military tribunals as currently
being "the only Federal courts in which imposition of the death
sentence is a realistic possibility"” lends no support to the
argument for Article III status. Indeed, COMA in United States
v. Matthews, supra, the only death penalty case to reach the
court in a number of years, declared its authority to pass

" judgment on the constltutlonallty of the death penalty.

The Floor Statement noted the Military Justice Act of 1983
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Advisory Commission’s support for Article III status for COMA.
The military departments dissented and, more importantly, the
Commission added a caveat that any change in the court’s status
must be accompanied by a Congressional mandate that the court’s
jurisdiction remain the same and that the court be explicitly
prohibited from reviewing nonjudicial punishments or
administrative discharge matters. The support of the Federal Bar
Association, the Bar Association of the District of Columbia and
the ABA Standing Committee on Military Law, is weakened by the
lack of any indication that these groups conducted any detailed
analysis of the issue and the impact that it would have on the
military justice system. The ABA House of Delegates in its most
recent action recommended further study of the issue.

C. The Legislation (TAB S)

The proposed legislation raises many legitimate concerns
both by what it contains and by what it does not address. A
listing of some of DOD's concerns is as follows:

a. §(a)(1l) provides for the reconstituting of COMA as a
three-judge Article III court, For the reasons stated in the
Position Paper on Membership of the Court, DOD supports a
five~-judge Article I court to improve the efficiency of the court
and give more stability to the law.

b. §(a)(7) provides that the judges shall hold office
during good behavior. DOD supports a term of 15 years and a
removal process that is fair, efficient, and capable of being
invoked in a timely manner in order to insure that military
justice will enhance military discipline, especially in wartime.

c. §(a)(8) provides for substitute judges from U.S. Courts
of Appeals to fill temporary vacancies caused by illness, dis-
ability ‘or recusal. For the reasons stated in the Position Paper
on Substitution, DOD believes that judges from other courts may
not fully appreciate the unique needs of the military, and their
participation may be counterproductive to military justice and
discipline.

d. §(a)(9) provides for COMA judges to take senior status
under the same conditions as U.S. Courts of Appeals judges.
Presumably, the two present senior judges of COMA, as Article I
judges, would be precluded from rendering any further service to
COMA.

e. §(a)(10) authorizes COMA judges to sit by designation on
U.S. Courts of Appeals. Given the "increased responsibilities,"
"burgeoning caseload,’ and "expanded jurisdiction" of COMA cited
by Senator Sanford, if COMA judges spend any time away from COMA,
military justice may be neglected.
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f. §(a)(1ll) authorizes COMA to accept facilities and
administrative support from DOD and requires DOD to furnish such
support as the Chief Judge requests in order for the court to
carry out its responsibility. This provision 1is a clear
recognition that COMA has fared quite well by its administrative
relationship with DOD. Indeed, in spite of the purported
COMA-DOD confrontation, it appears that COMA desires to retain
the relationship. This section recognizes that COMA is probably
more favorably situated receiving its support from DOD rather
than from the Judiciary. The provision requiring DOD support
(giving the Chief Judges the authority to demand whatever support
is desired) 1is a direct interference with the executive
department’s authority to control its own budget. If COMA truly
believes that DOD has been confrontational and desires to be free
of the yoke of DOD control, then this provision does little to
solve the "problem."

g. SEC. 4 Transitional Provision. (a) Continued Service
"urges and requests” the President to nominate the present COMA
judges to the Article III judge positions created by the
legislation. 1If one of the avowed purposes of the legislation is
to increase the pool of applicants and attract nominees of the
highest professional competence and judicial temperament, it is
inconsistent to deprive the system of this advantage by limiting
the initial appointments in any manner. The President should
take all factors into account, including the life tenure of the
positions, in deciding who are the best nominees.

h. The jurisdiction of the court is not addressed and at
least initially would remain unchanged. Any expansion of COMA
jurisdiction is of great concern to DOD, and by failing to even
adopt the caveat of the 1983 Advisory Commission, this
legislation does nothing to assuage that fear. '

(1) The legislation would deprive the President of the
power to replace a Chief Judge, and for the reasons stated in the
Position Paper on Designation of Chief Judge, DOD considers this
power essential to an effective wartime military justice system.

V. 'MILITARY JUSTICE: A SPECIALIZED JURISPRUDENCE

The Supreme Court of the United States has long recognized
the special deference that should be given to the military
justice system. Recently, the Court reiterated "[Tlhe rights of
men in the armed forces must perforce be conditioned to meet
certain overriding demands of discipline and duty, and the civil
courts are not the agencies which must determine the precise
balance to be struck in this™ adjustment. The framers expressly
entrusted that task to Congress." [Solorio v. United States, 107
S.Ct. 2924, 97 L.Ed.2d 364 (1987) quoting Burns v. Wilson, 346
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U.S. 137, 140 (1953). Within this statement, the Court mentions

two concepts that merit discussion when considering the granting
of Article III status to COMA. These are: (a) the unique role of
discipline and duty in relation to justice within the military,
and (b) the role of the legislative, as opposed to the judicial,
branch regarding military justice.

Discipline, Duty and Justice

In Chappell v. Wallace, 449 U.S. 966, 1068 (1983), the Court
stated:

The need for special regulations in relationship to military
discipline and the consequent need and justification for a
special and exclusive system of justice... [are obvious]; no
military organization can function without strict discipline
and regulation that would be unacceptable in a civilian

setting [citation omitted]. In the civilian 1life of a
democracy many command few; in the military necessity makes
demands on its personnel, "without counterpart in civilian
life" ([citation omitted] . . . The laws and traditions

governing that discipline have a long history; but they are
founded on unique military exigencies as powerful now as in
the past.

The purpose of an armed force is to maintain a state of
readiness during periods of peace so as to deter war, and when
the occasion arises, to fight effectively in an armed conflict.
To accomplish this mission, the military must have the will of
the nation behind it and sufficient resources, that is, equipment
and personnel. The mere existence of sufficient numbers of
personnel, however, will not guarantee success unless those
personnel are sufficiently motivated and disciplined.

To many civilians discipline is synonymous with punishment.
To - the military man discipline connotes something vastly
different. It means an attitude of respect for authority
developed by precept and by training. Discipline - a state
of mind which leads to a willingness to obey an order no
matter how unpleasant the task to be performed - is not
characteristic of a civilian community.

The Committee on the Uniform Code of Military Justice, Good Order
and Discipline in the Army, Report to Honorable Wilber M.
Brucker, Secretary of the Army, at 11 (Jan. 18, 1960).

This requirement for discipline in both peacetime and
wartime 1is what primarily sets military justice apart from
civilian justice. "The accomplishment of a military mission
demands from the soldier his absolute loyalty and commitment
found probably nowhere else in our society. Military law, in
contrast to civilian law, therefore, must have a motivating as
well as a preventive function." [Westmoreland, Military Justice -
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A Commander’'s Viewpoint, 10 Am. Crim. L. Rev. 5 (1971)].

Discipline, in the military context, is not grounded on fear, but
upon the respect that exists between leaders and followers based
upon the training, experience, and customs of service within the
armed forces. Any change to the military justice system must not
detract from the discipline that military justice serves to
foster. To promote the requisite discipline, military justice
must be efficient, speedy and fair; and, as the Supreme Court has
stated, "[tlhe military is a specialized society separate from
civilian society” with "laws and traditions of its own
[developed] during its long history [citation omitted]." [Brown
v. Glines, 444 U.S. 348, 354 (1980)]. General William T. Sherman
expressed a thought in 1879 that appears as appropriate today as
it did when first announced.

The object of the civil law is to secure to every human
being in a community all the liberty, security, and
happiness possible, consistent with the safety of all. The
object of military law is to govern armies composed of
strong men, so as to be capable of exercising the largest
measure of force at the will of the nation. These objects
are as wide as the poles, and each requires its own separate
system of laws, statute and common. An army is a collection
of armed men obliged to obey one man. Every enactment,
every change of rules which impairs the principle weakens
the army, impairs its value, and defeats the very object of
its existence.

Reprinted in Establishment of a Uniform Code of Military Justice:
Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on
Armed Services, 8lst Cong., 1lst Sess. 606, 780 (1949).

Even in the face of changing circumstances, the specialized
nature of military justice with its emphasis on duty and
discipline remains viable. For example, the adoption of an all
volunteer force has made the armed services more dependent upon
the fostering of morale and discipline within the ranks. Unless
service members are motivated and feel comfortable within the
military, the armed forces cannot maintain necessary manning
levels or ensure that their members will attempt or complete
oftentimes disagreeable, undesirable, and dangerous tasks. To
talk in terms of morale and discipline in connection with civil-
ian justice is almost meaningless, but the contrary is true when
discussing military justice. The military’s mission with all its
attendant risks, burdens, and obligations distinguishes military

legal practice from civilian practice. Participants within the
military justice system need to be keenly aware of, if not
continually trained in, these important distinctions. The

potential consequences of the failure of counsel and judges, on
both the trial and appellate levels, to appreciate the 'role of

"duty and discipline within the court-martial setting far outweigh

any alleged lack of independence and prestige experienced by
individual participants within the military justice system.
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Because of the special deference given to military justice,
stemming from its uniqueness, "it is very important for [COMA]
judges to be intimately familiar not only with criminal law
generally but also with the military way of life and with the
practical concerns of accomplishing the military mission.”
[Mueller and Sterritt, Article III Status for the U.S. Court of
Military Appeals - The Evolution Continues, 34 Fed. B. News & J.
132, 133 (1987)]. One practical result of such needed familiari-
ty is the ability of the judges to take judicial notice of
military procedures, operations and way of 1life. Article 1III
status for COMA with its attendant possibility of the designation
of other Federal judges to sit on COMA could upset the necessary
understanding of COMA°s role in helping to accomplish the
military mission.

Although "[m]ilitary law ... is a jurisprudence which exists
separate and apart from the law which governs in [the] federal
judicial establishment”, servicemembers are protected by
constitutional guarantees of due process. [Burns v. Wilson, 346
U.Ss. 137, 140 (1953)]. Early in its existence, COMA asserted
that military members have the same constitutional rights as
civilians except to the extent those rights are implicitly or
expressly excepted. [United States v. Jacoby, 11 U.S.C.M.A. 428,
29 C.M.R. 244 (1960)]. The only right specifically excepted in
the Constitution for members of the armed forces 1is the
requirement for grand jury indictment [U.S. Const., Amend. V].
Although the military does not utilize grand juries, Article 32,
UCMJ, requires an adversarial, pretrial investigative proceeding
prior to any case being tried by general court-martial. The
Article 32 investigation, in essence, gives the military accused
more rights than a civilian defendant obtains at a grand jury
proceeding. Unlike the grand jury proceeding, a military accused
has the right to be present at the proceeding, the right to have
a defense attorney present at no cost to the accused, the right
to present evidence and cross-examine witnesses, and the right to
a free transcript of the proceedings.

The military member also enjoys enhanced constitutional
rights in other areas. Unlike civilian practice where the
availability of appointed counsel is based upon indigency, all
military accused are entitled to appointed military counsel free
of charge. Moreover, the military accused, if convicted, has a
right to appeal the conviction, to have a free transcript of the
trial, and to be represented by appellate counsel at no personal
expense. The military also provides far more liberal discovery
rights than those existing in civilian practice. Congress in
Article 46, UCMJ, has mandated that the military accused have
opportunity equal that of the prosecution to obtain witnesses and
other evidence. The military s double jeopardy provisions exceed
those in civilian practice [Compare Articles 44 and 63, UCMJ with
North Carolina v. Pearce, 395 U.S. 711 (1969) (a heavier sentence
- may be imposed at a civilian retrial in some circumstances while
such is not permitted by the UCMJ in military retrials)]. The
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military’s right against self-incrimination found in Article 31,
UCMJ, predated the Miranda requirements, and the military
continues to provide for a warning to remain silent without the
requirement of Miranda’'s custodial interrogation. While Federal
courts historically have required twelve-member juries in
criminal trials and require unanimous verdicts, the Supreme Court
has dispensed with the twelve-member and unanimity requirements
for state courts [See e.g. Apodaca Vv. Oregon, 406 U.S. 404
(1972); Williams v. Florida, 399 U.S. 78 (1970)]. Thus, the
military courts-martial panels (normally composed of less than
twelve members and requiring a two-thirds vote to convict) are
not as violative of trial by jury provisions as oftentimes
assumed.

The above discussion of rights enjoyed by military accused
reflects that military justice 1is as concerned as <civilian

justice with the fairness -and rights of an accused. Fairness,
after all, fosters respect and contributes to the maintenance of
good order and discipline within the armed forces. Military

justice is indeed a specialized jurisprudence, which requires its
participants to understand the intricacies of military life and
the role of military justice in the overall national defense
structure.

Roles of Legislative and Judicial Branches
Regarding Military Justice

In Solorio v. United States, 107 S.Ct 2924, 2929, 97 L.Ed.2d
364, 370 (1987), the Court stated:

Decisions of this court . . . have also emphasized that
Congress has primary responsibility for the delicate task of
balancing the rights of servicemen against the needs of the
military . . . . [JJudicial deference . . . is at its apogee
when legislative action under the congressional authority to
raise and support armies and make rules and regulations for

their governance is challenged. [citation omitted]

[W]le have adhered to this principle of deference in a
variety of contexts where . . . the constitutional rights of
servicemen were implicated . . . . The notion that civil

courts are "ill-equipped"” to establish policies regarding
matters of military concern is substantiated by experience.

The Court has held that Article III courts should not hear
collateral attacks regarding courts-martial unless they are based
on constitutional grounds [United States v. Augenblick, 393 U.S.
348 (1968)]. Moreover, Artic¢le III courts should not entertain
constitutional claims until direct appellate review has been
completed under the UCMJ [Schlesinger v. Councilman, 420 U.S.
238 (1975)]. Such pronouncements by the Supreme Court merely
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recognize the "very significant differences [that exist] between
military law and civilian law and between the military community
and the civilian community." [Parker v. Levy, 417 U.S 733, 752
(1974)]. :

The recognition of the peculiarities of military judicial
practice is also made evident by Congress having elected to place
all matters concerning COMA under the province of the Armed
Services Committee of the Senate and House of Representatives.
"[I]ln view of the importance which the Armed Services Committees
attach to [COMA's] role in balancing the needs of military
discipline with those of justice, it is doubtful that they would
willingly relinquish their jurisdiction.” [Everett, Some
Observations on Appellate_ Review of Courts-Martial Convictions -
Past, Present and Future, 31 Fed. B. News & J. 420, 423 (1984)].
Moreover, if Congress, through the Armed Services Committees, is
to continue 1its: oversight over +the relationship between
discipline and justice within the military, it seems incongruous
that COMA could become an Article III court and still remain
under the auspices of the Armed Services Committees. 1In view of
the historical precedence for Congress exercising exclusive
oversight over COMA and the entire military justice system,
Congress should proceed cautiously before relinquishing its role,
or any part thereof, to the Judicial Branch.

While the conversion of COMA to Article III status would
enhance its independence, COMA has already achieved the level of
judicial independence necessary to fulfill its judicial mission.
To emphasize COMA’s independence, Congress clarified COMA's rela-
tionship with DOD in 1968 by amending Article 67, UCMJ, to read

"There is a United States Court of Military Appeals . . . located
for administrative purposes only in the Department of Defense."
[Pub. L. No. 90-362, 82 Stat 1335 (emphasis added)]. The mere

administrative convenience of locating COMA within DOD and the
judicial independence of COMA was reinforced by an Article III
court, .which held that when DOD overruled or ignored the
personnel decision of COMA's Chief Judge, DOD violated the
congressional mandate that COMA be an independent judicial
tribunal. [Mundy v. Weinberger, 554 F. Supp. 811 (D.D.C. 1982)].
Because of other peripheral questions emanating from a change to
Article III status, the obtaining of a more definitive statement
of COMA’s independence by converting it to Article III status
appears unwarranted.

One such peripheral question is that of COMA’'s jurisdiction
under Article III. COMA was organized under the UCMJ to review
certain courts-martial. Article III status, without further
limitation, could allow an expansion of COMA’s jurisdiction into
areas outside of its Congressional mandate for review. Such
areas could encompass administrative discharge proceedings,
nonjudicial punishment, military tort actions, prisoner
disciplinary hearings, efficiency report appeals, reports of
survey on military property, line of duty determinations,
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attorney professional responsibility matters, and other
military-related issues. COMA’s caseload would not only be
increased, but it would create a "trickle-down"” effect of
increasing the caseload of the services appellate divisions
since, due to the peculiarities of military practice, it would be
unfair not to have an aggrieved party represented by military
counsel before the court. The increased caseload would adversely
affect processing times for reviewing courts-martial. As once
was stated, "the relative success of military justice in avoiding
court congestion and trial delays constitutes an additional
impressive argument against further precipitous changes.
Certainly proposals to change military justice should carry a
burden of proof that they will not materially delay military
criminal law administration." [Everett. The New Look in Military
Justice, 1973 Duke L.J. 649, 701 (1973)].

There is a need for a specialized understanding when
decisions are made concerning military justice. Article III
courts have candidly admitted that they are ill-equipped to
handle military concerns. In view of the uniqueness of military
justice, Congress should resist the cosmetic attractiveness of
converting COMA to an Article III court. Instead, Congress
should 1look to COMA to assist in providing the necessary
expertise on military justice matters so that the system remains
an arm of military discipline capable of operating effectively in
times of peace and war. An Article I COMA is capable of ensuring
a proper balance of duty, discipline, justice and the needs of
national defense. Recent COMA history reveals that turnover on
the court was a problem because judges failed to fulfill their
full terms. An increase in the size of the court from three to
five members would help stabilize the court.

Retaining COMA as an Article I court will allow continued,
special deference to be given to the military and will allow
Congress to fully exercise its Article I powers over the military
as the Supreme Court has interpreted them and as the framers of
the Constitution envisioned them.

VI. DOD POSITION

COMA should remain as a limited jurisdiction, Arti