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Mission
de la Revue internationale
de la Croix-Rouge

La Revue internationale de la Croix-Rouge est un
périodique publié par le Comité international de
la Croix-Rouge (CICR) qui entend favoriser la ré-
flexion sur la politique, 'action et le droit interna-
tional humanitaires et, en méme temps, renforcer
le dialogue entre le CICR et les autres institutions
ou personnes intéressées par ’humanitaire.

@ La Revue est au service de l'analyse, de
la réflexion et du dialogue sur ’humanitaire en
temps de conflit armé et d’autres situations de
violence collective. Elle porte une attention par-
ticuliere a 'action humanitaire elle-méme, mais
elle entend également contribuer a la connais-
sance de son histoire, a I'analyse des causes et
des caractéristiques des conflits — pour mieux
saisir les problémes humanitaires qui en décou-
lent—et a la prévention de violations du droit in-
ternational humanitaire. La Revue entend sti-
muler un débat d’idées.

@ La Revue sert de publication spécialisée
sur le droit international humanitaire, rédigée a la
fois pour un public académique et pour un public
général. Elle cherche a promouvoir la connais-
sance, 'examen critique et le développement de
ce droit. Elle stimule le débat entre, notamment,
le droit international humanitaire, le droit des
droits de ’homme et le droit des réfugiés.

@ La Revue est un vecteur de 'information,
de la réflexion et du dialogue relatifs aux ques-
tions intéressant le Mouvement international
de la Croix-Rouge et du Croissant-Rouge et, en
particulier, @ la doctrine et aux activités du
Comité international de la Croix-Rouge. Ainsi la
Revue entend-elle contribuer & promouvoir la
cohésion au sein du Mouvement.

La Revue s’adresse a plusieurs publics a la
fois, notamment aux gouvernements, aux
organisations internationales gouvernemen-
tales et non gouvernementales, aux Sociétés
nationales de la Croix-Rouge et du Croissant-
Rouge, aux milieux académiques, aux médias
et a toute personne spécifiquement intéressée
par les questions humanitaires.

Mission
of the International Review
of the Red Cross

The International Review of the Red Cross is a
periodical published by the International
Committee of the Red Cross (ICRC). Its aim is
to promote reflection on humanitarian policy
and action and on international humanitarian
law, while at the same time strengthening the
dialogue between the ICRC and other organi-
zations and individuals concerned with hu-
manitarian issues.

@ The Review is a forum for thought, anal-
ysis and dialogue on humanitarian issues in
armed conflict and other situations of collective
violence. While focusing particular attention on
humanitarian action per se, it also strives to
spread knowledge of the history of such activ-
ity, to analyse the causes and characteristics of
conflicts —so as to give a clearer insight into the
humanitarian problems they generate —and to
contribute to the prevention of violations of in-
ternational humanitarian law. The Review
wishes to encourage the exchange of ideas.

@ The Review is a specialized journal on
international humanitarian law, intended for
both an academic and a more general reader-
ship. It endeavours to promote knowledge,
critical analysis and development of the law.
Its also fosters the debate on such matters as
the relationship between international human-
itarian law, human rights law and refugee law.

® The Review is a vector for information,
reflection and dialogue on questions pertain-
ing to the International Red Cross and Red
Crescent Movement and, in particular, on the
policy and activities of the International Com-
mittee of the Red Cross. The Review thus seeks
to promote cohesion within the Movement.

The Review is intended for a wide reader-
ship, including governments, international
governmental and non-governmental organi-
zations, National Red Cross and Red Crescent
Societies, academics, the media and all those
interested by humanitarian issues.
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Il'y a 50 ans, le 28 ]mllet 1951, une conférence spécialement convo-
nies adoptait la Convention relative au statut
des réfugiés. Que
ig
Le 50¢ anniversaire de ce dispositif qui a pour vocation la protection
internationale des réfugiés mérite que la Revue internationale de la
Croix-Rouge [ui consacre un numeéro.

mois auparavant, le Haut Commissariat pour

réé par I’ Assemblée générale des Nations Unies.

Il convient d’abord de rappeler qu’en trois ans, de 1948 a

1951, la communauté internationale jeta et consolida les bases juri-

diques qui redéfinissaient la place de la personne humaine dans ’ordre

juridique international :

¢ La Déclaration universelle des droits de I’homme, adoptée en
1948, érigea en principe fondamental du droit international que
«la reconnaissance de la dignité inhérente a tous les membres de la
Sfamille humaine et de leurs droits égaux et inaliénables constitue le
fondement de la liberté, de la justice et de la paix dans le monde» 1.

« En 1949, les FEtats approuveérent les quatre Conventions de
Genéve pour la protection des victimes de la guerre, recon-
naissant ainsi que méme — ou plutdt, surtout — en temps de conflit
armé, la personne humaine a droit au respect de son intégrité et de
sa dignité et a la protection contre la violence.

* Enfin, la Convention de 1951 relative au statut des réfugiés
entend sauvegarder la dignité de ceux qui doivent fuir leur pays d’o-
rigine pour des raisons étroitement liées a la violence.



570 REVUE INTERNATIONALE DE LA CROIX-ROUGE

Ce fut donc une période extrémement fructueuse, voire
révolutionnaire, pour le développement du droit international. Il faut
cependant souligner que le droit a progressé dans ces trois domaines
d’une maniére étonnamment indépendante, sans liens apparents.

La Revue a ouvert ses pages a un débat sur les questions
liées a la Convention de 1951. Le réfugié est en effet devenu une figure
emblématique de notre époque, et le 50¢ anniversaire de cette
Convention, qui entend protéger les réfugiés sur le plan international,
nous le rappelle. En outre, il est urgent de mettre plus encore en évi-
dence les liens qui existent entre la protection internationale des réfu-
giés et le sort des victimes de la guerre qui, elles, sont protégées princi-
palement par les Conventions de Genéve de 1949.

La rédaction de la Revue a invité plusieurs auteurs a se
pencher sur un certain nombre de questions d’actualité relatives au droit
des réfugiés et a choisir parmi ces questions celles qui ont un rapport
avec les conflits armés ou des situations similaires. En d’autres termes,
ce sont les points de rencontre entre la protection internationale des
réfugiés, d’une part, et Daction et le droit international humanitaire,
d’autre part, qui intéresseront ici le lecteur.

La rédaction de la Revue remercie le Haut Commissaire
pour les réfugiés et le président du Comité international de la Croix-
Rouge, qui ont accepté de préfacer ce numeéro. Elle remercie tout parti-
culiérement les auteurs des articles qui y sont publiés, qu’ils appartien-
nent a I'une ou 'autre des deux institutions ou au monde académique.

LA REVUE

1 Préambule, 1" considérant. Voir également le dossier « 1949-1998: Droits de 'homme et
droit international humanitaire », RICR, n° 831, septembre 1998.
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Fifty years ago, on 28 uly 1951, a conference specially convened by the
United Nations pted the Convention relating to the Status of
Refugees. The Ofﬁ of the United Nations High Commissioner for

Refugees ‘had“been'éré;ited;by the General Assembly several months

before. In tribute to the 50th anniversary of that organization for the

international protection of refugees, this issue of the International

Review of the Red Cross is devoted to it.

It is noteworthy first of all that within three years, from

1948 to 1951, the international community established and consoli-

dated the legal bases redefining the position of the human being in the

international legal order:

e the Universal Declaration of Human Rights, adopted in 1948,
laid down the fundamental principle of international law that
“recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of free-
dom, justice and peace in the world”;'

o in 1949, States approved the four Geneva Conventions for the
protection of war victims, thereby formally recognizing that even —
or above all — in times of armed conflict human beings are enti-
tled to respect for their well-being and dignity and to protection
against violence;

e lastly, the 1951 Convention relating to the Status of Refugees
is intended to safeguard the dignity of those who have to flee their
country for reasons closely associated with violence.
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In the development of international law it was thus an
extremely productive and even revolutionary period. It must be stressed,
however, that the progress made by the law in those three domains has
been surprisingly independent, without apparent links.

The Review has opened its pages to a debate on questions
relating to the 1951 Convention, for refugees have become sadly symp-
tomatic of our day and age, and the 50th anniversary of the
Convention designed to protect them internationally is a reminder of
that fact. There is furthermore an urgent need to heighten awareness of
the links that do exist between international protection of refugees and
the fate of war victims, who are protected primarily by the Geneva
Conventions of 1949.

The Editor of the Review has invited several authors to
consider a number of current refugee law issues and to select those
which are concerned in some way with armed conflicts or similar situa-
tions. In other words, of interest to the reader here will be the points at
which international refugee protection and international humanitarian
law and action overlap.

The Editor thanks the United Nations High
Commissioner for Refugees and the President of the International
Committee of the Red Cross for kindly consenting to provide forewords
for this issue of the Review. Special thanks go to the authors of the
articles published in it, whether they belong to either of the two institu-
tions or to the academic world.

THE REVIEW

1 Preamble, first paragraph. See also “1949-1998: Human rights and international human-
itarian law”, IRRC, No. 831, September 1998.
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Foreword by the President of the International
Committee of the Red Cross

It 1s rare in the field of humanitarian action for anniver-
saries to be celebrated.Yet some achievements in history cannot fail to
be remembered and serve as inspiration. The adoption of the 1951
Convention relating to the Status of Refugees, which remains the fun-
damental instrument for refugee protection, is one such achievement.
On the occasion of its 50th anniversary, I would like to reiterate the
ICRC's strong support for the 1951 Convention and the principles set
out therein. I would also like to take the opportunity to commend the
vital role played by UNHCR in providing help for refugees in so
many places around the world.

The Office of the United Nations High Commissioner
for Refugees and the International Committee of the Red Cross have
long shared a close relationship based on a determination to uphold
standards of protection and operational principles. The connection
between the two institutions is firmly anchored in historical, legal and
operational aspirations.

From early on in its own existence, the ICRC was con-
fronted with the pain and sense of loss experienced by persons who
had fled their homes, their land and their country. Within the frame-
work of a conference on refugees held in 1921 under the auspices of
the International Committee and the League of Red Cross Societies,
ICRC President Gustave Ador proposed that a Commissioner for the
Russian refugees be appointed. A few months later, on 23 August
1921, the League of Nations designated Dr Fridgjof Nansen as the
“High Commissioner on behalf of the League in connection with the
problems of Russian refugees in Europe”.

The Second World War gave the most dramatic confirma-
tion of the immense suffering endured by refugees. In a message
addressed to governments in May 1950, the ICRC presented an
overview of what it had done in aid of refugees despite the legal vac-
uum of that time: its activities ranged from establishing travel docu-
ments to issuing capture and tracing certificates. This report opens
with a stark reminder: “Of all victims of the recent war, none, since the
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Armistice, have endured greater hardships than the refugees, and none
have been more hardly dealt with. Up to the present they had, like
civilians in general, the protection of no international Convention...”!
The ICRC was calling both for the development of legal norms and
for the formation of a body able to act on behalf of persons in need.

This brings me to a second and far from minor link
between the ICRC and UNHCR: international law. Refugee law was
drawn up in the aftermath of the Second World War, while interna-
tional humanitarian law made one of its significant steps forward in
1949 with the adoption of the four Geneva Conventions. Like inter-
national humanitarian law, refugee law contains universal and comple-
mentary rules designed to protect the dignity of the individual. Thus in
the event of armed conflict, both refugees and persons displaced
within their own countries are protected as civilians. In addition, sev-
eral of the protective principles set out in the 1951 Convention, such
as non-refoulement, are also contained in the 1949 Conventions.

Today, however, both the ICRC and UNHCR are
increasingly drawing attention to the poor level of respect for and
implementation of the law. For the two organizations mandated by the
community of States to provide protection, this growing discrepancy is
alarming. On the anniversary of the 1951 Refugee Convention I
therefore wish to remind all concerned that poor implementation of
existing law does not bode well for the scope and the eftectiveness of
current and future developments of international legal instruments.
States have a primary responsibility to address this issue.

Reference to historical and legal linkages between the two
organizations should not, however, obscure an important fact: the
ICRC and UNHCR are first and foremost operational entities work-
ing to provide concrete assistance and protection for countless persons
affected in and around conflict zones. Both UNHCR and the ICRC
face a number of similar operational challenges in this regard.

1 “The International Committee of the Red
Cross and the refugee problem”, Revue inter-
nationale de la Croix-Rouge, [English]
Supplement, Vol. Ill, 1950, p. 114.
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To begin with, they are both dealing with a complex and
changing international environment, where wars are fought mainly for
motives such as identity, ethnicity or access to resources. An environ-
ment in which arms are easily available and chains of command are
often blurred.

As a result both organizations have to address serious
dilemmas, such as how to operate in contexts where policies of
“ethnic cleansing” are being brutally implemented or where genocide
is taking its ruthless toll. What can and should humanitarian agencies
do where civilians have become the very target of hostilities and
where displacement is no longer a simple side-eftect of fighting but a
favoured instrument of war?

Closely connected is their shared concern for the safety of
humanitarian personnel. Recent years have brought cruel reminders of
the dangers involved in certain operational contexts: UNHCR lost
four of its colleagues in West Timor and the Republic of Guinea in
2000, and the ICRC seven of its colleagues in the Democratic
Republic of Congo and southern Sudan in 2001.

A further dominant feature of the contemporary humani-
tarian environment is the high number of agencies. This has led to an
ever-growing requirement for coordination by the various organiza-
tions. To my mind, competition is positive in so far as responses to the
needs of men, women and children aftected by conflict are enhanced
thereby. Otherwise competition is negative. Despite the progress
already accomplished, there is room for improvement.

Effective coordination and cooperation are greatly facili-
tated by the willingness of humanitarian organizations to define their
objectives in a given field on the basis of their core competencies, their
actual activities and their experience as opposed to mere aspirations.
While this will no doubt help to clarify divisions of labour, it must be
recognized that in today's complex situations there will always be grey
areas where ad hoc coordination is required, in particular at field level.
A firm resolve to make the best possible use of existing complemen-
tarities in the interest of the victims should be at the heart of these
efforts. This is the spirit in which both the High Commissioner Ruud
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Lubbers and I approached the most recent annual high-level
UNHCR/ICRC meeting last June.

Donor countries — and rightly so — expect humanitar-
ian organizations to coordinate their activities as efficiently as possible
in order to avoid both costly duplication thereof and situations in
which persons in need are left without protection and assistance. They
can contribute to successful coordination by taking into account, in
their messages to humanitarian organizations, their respective specific
mandates, activities and experience.

As a closing remark, I would like to point out that human-
itarian action today is a complex undertaking in the broadest sense. It
requires a combination of players to address the many needs that arise
from conflict. Concrete cooperation is thus a fundamental prerequi-
site. Organizations with a strong and well-defined identity are well
placed to work together in a predictable manner. UNHCR and the
ICRC are two such organizations.

JakoB KELLENBERGER
President of the International Committee of the Red Cross
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Foreword by the High Commissioner for Refugees

I am pleased to join the President of the International
Committee of the Red Cross in introducing this special edition of the
Review focusing on the 50th anniversaries of the 1951 Convention
relating to the Status of Refugees and of the Office of the High
Commissioner for Refugees. This tribute has special significance for us
at UNHCR, as we see the ICRC and the International Movement of
the Red Cross and Red Crescent as among our closest partners on the
humanitarian frontlines.

ICRC and UNHCR have both been entrusted unique
responsibilities. Each is the guardian of international instruments that
are inspired by some of humankind’s noblest ideals and are necessitated
by its worst tendencies. The 1951 Refugee Convention and the four
1949 Geneva Conventions for the Protection of War Victims, along
with their respective protocols, have the same basic purpose — pro-
tecting the safety and dignity of individual human beings. Seen from
today’s perspective, the consensus among States that produced these
remarkable treaties was something of a miracle.

Despite their common objectives, international humani-
tarian law and refugee law are distinct and have different historical
roots. The Red Cross and Red Crescent Movement and the first ele-
ments of humanitarian law emerged in the mid-19th century with the
purpose of preventing and alleviating the suffering caused by war.
While asylum is an ancient custom in many cultures, modern refugee
law began under the League of Nations and was consolidated when
UNHCR and the 1951 Convention were created to resolve refugee
problems in Europe in the wake of the Second World War. Refugee
law is part of the human rights tradition and, thus, is very much a
product of the 20th century.

Like the 1949 Geneva Conventions, the 1951 Convention
has proven its value and resilience over the past half century. The pro-
tections established by the Convention and extended by its 1967
Protocol have saved the lives and preserved the futures of millions of
refugees on every continent. These instruments give coherence to the

international refugee protection framework because they are clear on
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basic principles, focused on rights and grounded in universal values.
Important regional instruments, such as the 1969 OAU Refugee
Convention, have enriched the body of refugee law enormously, but
the Convention and Protocol remain the hub on which the inter-
national protection regime turns.

Fifty years on, the international community’s commitment
to refugee protection is facing unprecedented pressures. Globalization
has brought increased human mobility, and people searching for pro-
tection often travel alongside those seeking better economic prospects.
Concerned by the expense and difficulty of sorting out who needs
protection, governments have sought to narrowly construe their
refugee protection obligations and have created a formidable array of
obstacles to ensure that migrants, including asylum-seekers, never
reach their territory. As a consequence, many asylum-seckers are
compelled to use criminal trafficking and smuggling networks —
becoming victims yet again.

The challenges to protection are no less daunting in countries
of first asylum that host the great majority of the world’s refugees — often
in the least developed regions of the world. Massive and protracted dis-
placement caused by seemingly insoluble conflicts places tremendous
strains on social stability, security and the environment. Refugees con-
tinue to flee persecution in countries at peace, but armed conflict is
undeniably the greatest cause of refugee flows today. The nature of
conflict has also changed, with the proliferation of internal ethnically
or religiously based struggles in which displacement has become an
objective, rather than merely a consequence of war. The patterns of
displacement have also become increasingly complex. Refugees, inter-
nally displaced persons and returnees often live intermingled with the
war-affected local people. Frequently, all have similar needs for protec-
tion and assistance, and the needs of one group typically cannot be
addressed in isolation from the others.

The result is that the traditional paradigm — with ICRC
working in the conflict zone and UNHCR across the border tending
to the refugees — no longer describes reality. ICRC and UNHCR
colleagues increasingly work directly alongside each other in humani-
tarian operations around the world. We also share a broad range of
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common concerns, such as the denial of access to humanitarian aid,
“ethnic cleansing” and other forcible displacement of civilian popula-
tions, the abduction and recruitment of children into armed forces, the
separation of children from their families and family reunification, the
use of rape and other sexual and gender-based violence as a weapon of
war and the militarization of refugee camps and settlements.

This new environment imposes upon I[CRC and
UNHCR a profound obligation to maximize the impact of our lim-
ited resources through cooperation and complementary action. Our
two organizations are constantly rising to this challenge in the field,
effecting a division of labour based at times upon the clear distinctions
in our international mandates or, where our responsibilities are con-
current, upon our respective organizational capacities and comparative
advantages. I very much appreciate ICRC’s presence in the Global
Consultations that UNHCR has launched to revitalize the interna-
tional refugee protection regime. ICRC’s active participation has
allowed us to focus upon our respective roles and responsibilities, as
well as those of host States, in such crucial areas as the maintaining of
the civilian character of asylum and the separation of armed elements
from refugees.

Working together in inhospitable and dangerous places,
ICRC and UNHCR colleagues also encounter an increasing risk to
their lives. Over the past few years, we have seen dear friends and col-
leagues brutally murdered in remote locations such as Mugina, Novye
Atagi, Atambua, Macenta, Kimpese and Bunia. It is too easy to say that
these committed humanitarians gave their lives to lessen the suffering
of others. The lives of our colleagues were not given willingly, rather
they were cruelly and unfairly taken, leaving their families and loved
ones devastated and wounded in ways that never heal. I would like to
dedicate this volume to their memory and, in doing so, call for a
redoubling of our collective efforts to enhance security and respect for
the lives of all humanitarian workers. We cannot protect refugees and

the victims of war if we lose our own lives in the effort.

Ruubp LuBBERS
United Nations High Commissioner for Refugees



REVUE INTERNATIONALE DE LA CROIX-ROUGE INTERNATIONAL REVIEW OF THE RED CROSS




RICR SEPTEMBRE IRRC SEPTEMBER 2001 VoL.83 N° 843 581

International refugee protection
50 years on:

The protection challenges of
the past, present and future

by
ERIKA FELLER

eadlines repeatedly proclaim: “Experts meet in Dublin to
discuss child asylum seekers”; “More refugees flee to the
Gambia from Senegal’s Casamance province”;“73 illegal
immigrants detained in Austria at weekend”; “UNHCR

L

to repatriate more Tanzanian refugees in Kenya”;“Afghanistan: Taliban
impose Islamic law on aid workers”; “East Timorese refugees in West
Timor to vote on repatriation”; “Residents, army fear rebel assault on
Burundi capital”;“1,600 Sudanese refugees enter Uganda”; “Scotland:
asylum hate 'shames city'”; “Immigrants are seeking asylum in out-
dated law”. These are just some of the press headlines featuring refugee
issues in May/June 2001.

To begin to appreciate the scale of humanitarian need
underlying the work of international refugee protection, it is enough
to look at refugee statistics showing that UNHCR has responsibility
for some 22 million persons in 160 countries, of which the majority
are women, children and the elderly. While there is little cause for cel-
ebration of the 50th anniversary of UNHCR and the 1951
Convention relating to the Status of Refugees, it provides an opportu-
nity to reflect seriously on the point now reached in refugee protec-

tion and where it could or should go from here.

Erika FELLER is Director of the Department of International Protection, Office of
the United Nations High Commissioner for Refugees (UNHCR).
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This article first outlines the refugee protection regime
and its key components, then it portrays past developments in the
refugee field, looks into the question as to whether the 1951
Convention is outdated and takes stock of current protection chal-
lenges. Finally, it illustrates the current dialogue on how these chal-
lenges could be met.

Refugee protection regime

The refugee protection regime, within which the United
Nations High Commissioner for Refugees discharges his mandated
functions, has its origins in general principles of human rights. At the
same time, it is firmly founded on treaty and customary law obliga-
tions, particularly those flowing from the 1951 Convention and its
1967 Protocol, and also draws on principles and standards articulated
in other international instruments or through court processes in a
variety of jurisdictions. Finally, this regime is guided by so-called “soft
law” pronouncements and directives of authoritative international and
regional bodies, including the conclusions of UNHCR’s Executive
Committee.

The 1951 Convention has a legal, political and ethical sig-
nificance that goes well beyond its specific terms: legal in that it pro-
vides the basic standards on which principled action can be based;
political in that it provides a truly universal framework within which
States can cooperate and share the responsibility resulting from forced
displacement; and ethical in that it is a unique declaration by the 141
States Parties of their commitment to uphold and protect the rights of
some of the world’s most vulnerable and disadvantaged people.

The 1951 Convention is a landmark in the setting of stan-
dards for the treatment of refugees. It incorporates, either directly or as
an inevitable interpretation, the fundamental concepts of the refugee
protection regime, which are as relevant in the contemporary context
as they were in 1951.These include the following:

o that refugees should not be returned to persecution or the threat of
persecution (the principle of non-refoulement);
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e that protection must be extended to all refugees without discrimi-
nation;

» that the problem of refugees is social and humanitarian in nature
and, therefore, should not become a cause of tension between
States;

 that since the grant of asylum may place unduly heavy burdens on
certain countries, a satisfactory solution of the problem of refugees
can be achieved only through international cooperation;

» that persons escaping persecution cannot be expected always to
leave their country and enter another country in a regular manner
and, accordingly, should not be penalized for having entered into or
being illegally in the country where they seek asylum;

e that given the very serious consequences that the expulsion of
refugees may have, this should only be resorted to in exceptional
circumstances to protect national security or public order; and

* that cooperation by States with the High Commissioner for
Refugees is essential if the effective coordination of measures taken
to deal with the problem of refugees is to be ensured.

In addition, refugee protection also embraces the safe-
guarding of basic human rights placed in particular jeopardy in refugee
situations —the right to life, liberty and security of person, the right to
be free from torture and other cruel or degrading treatment, the right
not be discriminated against, and the right of access to the basics nec-
essary for survival (food, shelter, medical assistance), as well as, at a later
point, for self-sufticiency (a livelihood, education, health care).

These fundamental concepts remain intrinsically sound as
the framework for refugee protection fifty years after the adoption, on
28 July 1951, of the Convention relating to the Status of Refugees,
although it is true that contemporary realities on the ground demand
some adjustment. There are gaps in protection which need to be
bridged through complementary mechanisms and some necessary
evolution of the principles, as outlined in the next chapters. How
innovative one really needs to be, however, and to what end, are both
the subject of heated debate.
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Past developments in the refugee field

Refugees have been around for as long as history, but an
awareness of the responsibility of the international community to pro-
vide protection and find solutions for them dates only from the time
of the League of Nations and the appointment of Dr Fridtgof Nansen
as the first High Commissioner for Russian refugees in 1921. For the
League of Nations, refugees were defined by categories specifically in
relation to their country of origin. Dr Nansen’s mandate was subse-
quently extended to other groups of refugees, to include Armenians
(1924), as well as Assyrian, Assyro-Chaldean and Turkish refugees
(1928). First, the League of Nations and later the United Nations
established and dismantled several international institutions devoted to
refugees in Europe. The International Refugee Organization (IRO)
was the last to precede UNHCR. The IRO was created in mid-1947
to deal with the problem of refugees in Europe in the aftermath of the
Second World War and was to complete its work by mid-1950. It was
soon apparent, however, that the comprehensive nature of the task it
had been assigned — to address every aspect of the refugee problem
(from registration and determination of status, to repatriation, resettle-
ment, and “legal and political protection”) — precluded its winding up.

In December 1949, the General Assembly therefore
decided to replace the IRO with UNHCR, which was established, for
an initial period of three years, as a subsidiary organ of the General
Assembly under Article 22 of the United Nations Charter. On
14 December 1950, the General Assembly adopted the UNHCR
Statute. The organization’s tasks were to provide international protec-
tion for refugees and to seek permanent solutions to their problems by
assisting governments in facilitating their voluntary repatriation or
their assimilation within new national communities. On 1 January
1951, UNHCR began its work with a staff of 33 and a budget of
US$ 300,000.
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The 1950s: development of the international refugee

protection regime

When UNHCR was established, the problem was essen-
tially concerned with the remaining million individuals who had fled
Nazism and later Communism in Europe. UNHCR’s work was
mainly of a legal nature to ensure entry and ease integration in accor-
dance with the 1951 Convention. That Convention was the first (and
indeed remains) the only binding refugee protection instrument of a
universal character. It was actually an instrument of rather limited
intent, addressing in particular the question of refugee status, not solu-
tions or causes. While it traced its origins broadly to human rights
principles, it was more about States' responsibilities than individuals’
rights. A principal contribution it did, however, make, was to put in
place a global definition of refugee. In 1967, the main caveat attached
to the universal character of this definition — a geographical and time
limitation — was lifted by the coming into effect of a protocol (at
present the only one) to the 1951 Convention.

The 1960s and 1970s: expansion of the international

refugee protection regime

If the 1951 Convention was the baseline, to some extent it
also contained the basics only. This became clear as UNHCR s pro-
tection activities began to extend well beyond Europe into countries,
particularly on the African continent, experiencing the painful process
of decolonization. The persecution-based approach confined to the
five reasons outlined in the 1951 Convention was perceived to limit its
applicability. The large numbers of refugees and the generalized con-
flicts which precipitated their displacement ensured a growing mis-
match. From the late 1950s, the General Assembly felt it necessary on
occasion to extend UNHCR’s mandate to protect and assist groups of
refugees falling outside the definition and geographic ambit of the
1951 Convention, while UNHCR began the process which was to
lead effectively to the Convention’s 1967 Protocol.

Simultaneously, developments in Africa promoted the
conclusion of a regional instrument, which in effect updated the 1951
Convention definition by expanding it to include a broader category
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of persons. The result was the 1969 OAU Convention on the Specific
Aspects of Refugee Problems in Africa. While incorporating the exist-
ing 1951 Convention’s refugee definition, the OAU Convention added
a paragraph specifying that “[t]he term refugee shall also apply to every
person who, owing to external aggression, occupation, foreign domi-
nation or events seriously disturbing public order in either part or the
whole of his country of origin or nationality, is compelled to leave his
place of habitual residence in order to seek refuge in another place
outside his country of origin or nationality”. In other words the notion
of refugee was broadened beyond victims of persecution to include the
increasingly prevalent “new” category of victims of generalized conflict
and violence. The OAU Convention was also a significant advance on
the 1951 Convention in its recognition of the security implications of’
refugee flows, in its more specific focus on solutions — particularly on
voluntary repatriation — and through its promotion of a burden-shar-
ing approach to refugee assistance and protection.

The 1970s proved to be important in terms of fostering
the concepts of international solidarity and burden-sharing in the dif-
ficult search for solutions. One of the more important milestones in
this regard was the International Conference on Refugees and
Displaced Persons in South-East Asia, held in 1979 in Geneva. It came
at a time when the world was observing with grave concern the plight
of Vietnamese fleeing their country in flimsy boats, confronting the
perils of the sea and pirates, only to be pushed back as they reached the
shores of neighbouring countries. A three-way agreement emerged
from the Conference: South-East Asian countries promised to provide
temporary asylum; Viet Nam undertook to promote orderly depar-
tures in place of illegal exits; and third countries outside the region
agreed to accelerate the rate of resettlement. Important burden-shar-
ing schemes were subsequently put in place to ensure the continuing
rescue at sea of the Vietnamese “boat people”. This Comprehensive
Plan of Action (CPA) for Indo-Chinese refugees was the first attempt
to involve all concerned parties (countries of asylum, of origin and of
resettlement), as well as the donor community in a coordinated, solu-
tions-oriented set of arrangements for sharing responsibilities as
regards a refugee population.
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The 1980s, 1990s and the 21st century: restrictions

on the international refugee protection regime

During the 1980s and 1990s, substantial changes came
about in the environment in which international refugee protection
had to be realized. These changes not only placed basic concepts in
question, they also impacted on both political will and readiness of
local host communities to continue to offer asylum on the generous
terms of the past. The numbers of refugees grew exponentially, no
longer as a product of struggles for independence but due to the steep
rise 1n internal inter-ethnic conflicts in now independent States. The
conflicts were fuelled by superpower rivalry and aggravated by socio-
economic problems in developing countries. Solutions to refugee
problems became even more elusive — whether in Afghanistan, with
2.5 million Afghan refugees remaining in exile today, in the Horn of
Africa or southern Africa. Human rights abuses and breaches of
humanitarian law were no longer by-products of war, but often a con-
scious objective of military strategy, so that even low levels of conflict
generated a disproportionately high degree of suffering among civil-
ians and massive displacement. To give some examples from the post-
Cold War period when these characteristics became even more pro-
nounced, 2.5 million people were displaced or fled to Iran from
northern Iraq in 1991; in the former Yugoslavia, the number of
refugees, internally displaced and others assisted by UNHCR
exceeded four million; and the 1994 crisis in the Great Lakes region of
Africa forced more than three million people to flee their countries.

With the prospects of lasting political solutions to refugee-
producing conflicts ever more distant, UNHCR had little option but
to embark on prolonged aid programmes for millions of refugees in
overcrowded camps. And the refugee population steadily rose from a
few million in the mid-1970s to some 10 million by the late 1980s. In
1995, the number of persons needing assistance rocketed to around
25 million. Asylum countries became ever more worried about receiv-
ing large numbers of refugees for whom there was no possibility of
early repatriation. Large-scale refugee flows were increasingly per-
ceived as a threat to political, economic and social stability. Even in tra-
ditionally hospitable asylum countries, there was hostility, violence,
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physical attack and rape of refugees. Providing effective protection has
become exceedingly difficult where the exodus results from conflict
which remains unresolved, where warring parties lack authority or
legitimacy, and where there is no sense of accountability as regards
compliance with basic human rights or humanitarian norms of behav-
iour. In some situations such as in the Great Lakes region and the
Horn of Africa, the conflicts have spilled across frontiers and affected
areas where refugees, returnees and displaced persons have been living,
seriously threatening their safety and that of the local population.
Governments have resorted to closing borders or pushing refugees
back to danger, even death, as a result of their concerns for national
security and the safety of the local population. Guinea’ s closure of its
borders in December 1998/January 1999 to the Sierra Leonean
refugees, many of whom were women and children who had had
limbs amputated by rebel forces, was a graphically horrible example.
The civilian character of refugee camps and settlements continued to
be compromised, not least by the unwillingness of some governments
to site refugee camps away from borders or the lack of commitment of
others to address the issue of armed elements resolutely.

When it comes to such situations, the “voluntariness” of
returns has become a key issue as refugees return to countries emerg-
ing from many years of war, where peace is fragile, the infrastructure
weak, the human rights situation not yet stabilized, and the basic
necessities of life are in uncertain supply. In such situations, the factor
precipitating return is often not durable change at home but inhos-
pitable, even hostile, conditions in the host country, making return the
lesser evil. In some cases, rapid outflows have been followed by equally
sudden and large-scale returns of people to their country, from which
they have been compelled to flee again after only a short period.

In the developed world where there are sophisticated asy-
lum systems and a long tradition of active political support for refugee
protection, the changes were no less significant. There has been, partic-
ularly in recent years, a major reshaping of asylum policies, provoked
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by a shared concern in the industrialized countries about the overbur-
dening of the structures they have in place to handle claims, about ris-
ing costs associated with running their systems and about problems
stemming from difficulties in applying refugee concepts to mixed
groups of arrivals, and by a substantial misuse of asylum systems.

Trafficking and human smuggling have been a com-
pounding feature. Increasingly, being smuggled to sanctuary has
become an important option for asylum-seekers, but one which car-
ries a price tag. An asylum-seeker who has resorted to a trafficker has
seriously compromised his or her claim in the eyes of many States, and
has consequently had to face a sort of double criminality: not only has
he or she flouted national borders, but also has consorted with crimi-
nal trafticking gangs to do so, to the point where the claim in question
has become tainted and measures which restrict fundamental privi-
leges have been seen as more than justified.

There has been a slow but steady growth in processes, laws
and concepts whose compatibility with the prevailing protection
framework is ever more tenuous. Some States have reverted to an
overly restrictive application of the 1951 Convention and its 1967
Protocol, coupled with the erection of a formidable range of obstacles
to prevent legal and physical access to territory (i.e. interdiction and
interception). This has been accompanied by an inappropriate use of
otherwise useful asylum-related notions such as “safe country”, “inter-
nal flight alternative” or “manifestly unfounded claims” and the emer-
gence of a bewildering myriad of alternative protection regimes of
more limited duration and guaranteeing lesser rights when compared
to those of the 1951 Convention. Increased detention, reduced welfare
benefits and severe curtailment of self-sufficiency possibilities, coupled
with restricted family reunification rights, have all been manifestations
of this trend.

There has furthermore been the tendency in some States
to move away from an objective and law-based system altogether.
Instead of a process which is protected by the rule of law and overseen
by an independent judiciary, some national asylum systems are resting
increasingly on ad hoc and subjective procedures built around the
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exercise of executive discretion. Such discretionary forms of protec-
tion provide lesser safeguards to people of concern. In response, there
has been even more resort — by failed asylum-seekers, by lawyers
seeking protection solutions, and by judges considering protection
needs — to human rights instruments as an alternative source of pro-
tection. While the 1984 Convention against Torture and the 1950
European Human Rights Convention do provide an absolute prohibi-
tion on removal, the rights of people allowed to remain are usually
inferior to those of recognized refugees.

Opverall, the climate for the admission, processing and
treatment of asylum-seekers is less benevolent today. Refugee issues are
often heavily politicized, even sensationalized, for a variety of domes-
tic or political purposes, some quite self-serving. Attitudes, too, are
inflamed by opportunistic or ill-informed media. It is a sad fact also
that, in many cases, racist and xenophobic attacks against refugees are
being politically instigated, and refugees are being made the scapegoat
for other inadequacies and exploited for party-political ends.

To confront these manifold challenges, there is an urgent
need to revitalize the legal principles and ethical values that underpin
asylum and refugee protection.

1951 Convention outdated?

Some have felt compelled to argue that the complexities
of modern population movements have rendered the 1951
Convention outdated, unworkable or irrelevant, or even an unaccept-
ably complicating factor in today’ s migration environment. In partic-
ular, the 1951 Convention has been criticized as being over-rigid in
the face of important migration challenges.

There are, however, many more voices to the contrary,
including that of UNHCR itself. The 1951 Convention cannot be
held accountable for what it has not achieved in relation to problems
for which it was never intended as a response. Its terms impact, it is
true, on immigration-related issues including the sovereign right to
regulate entry across borders, but only with a view to introducing the
compelling exception for a clear category of individuals in need of
protection. The 1951 Convention was never drafted to be an
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instrument for permanent migration settlement, much less for migra-

tion control. It is unacceptable, in UNHCR s view, that proper imple-

mentation of a refugee protection instrument should lose its priority
in the face of migration challenges which have no formal or direct
relationship to its intended purposes.

This being said, I recognize that the 1951 Convention is
being challenged in a number of important ways today, which put to
the test its resilience and the scope of its application. Any listing of
such challenges would have to include the following:

e The changed displacement environment in which the 1951
Convention must operate, which certainly demands some flexibil-
ity in its application. There is the need to put an end to debate
around such issues as to whether the victims of violence and perse-
cution by non-State agents (e.g. police, military, militia, paramilitary
groups, separatist rebels or bandits) are entitled to protection as
refugees in another State? Whether the notion of “persecution” and
the ground of “membership of a particular social group” in the
1951 Convention can be reasonably extended to protect women
from gender-related violence, not least rape, in the context of con-
flict but also, perhaps, harmful traditional practices or even domes-
tic violence? If only part of the State of origin is affected by con-
flict, then how far are the victims of violence and persecution
required to seek protection inside the State before a claim for
refugee protection will be entertained in an asylum State? In addi-
tion, what bearing have other Conventions such as the Convention
on the Rights of the Child on the status determination and treat-
ment of refugee children?

e The growth of irregular migration and smuggling of people for
profit has led to a crowding of the space in which the 1951
Convention has to operate.

e The discrepancies between, variously, Convention refugees, the
broader class of persons in need of international protection to
whom UNHCR’ s competence has been extended, and persons
for whom States have explicitly accepted responsibilities under
the 1951 Convention; at this point some rationalization of
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responsibilities is required to introduce greater certainty of a pro-
tection outcome for those in need.

e The related issue of the growing number of subsidiary forms of
protection which States, not least in Europe, develop often as less
onerous alternatives to the 1951 Convention-based protections.
Again, these limit the room allowed to the 1951 Convention to
operate as it could or should.

e Currently, aside from subsidiary protection at the national level,
there are also complementary protections starting to appear at the
international level, including in particular those in place through
the human rights instruments. Many States which now offer com-
plementary forms of protection currently have several different,
parallel proceedings for determining protection needs. When
determining those needs, there is the challenge of how to tailor
proceedings which are less expensive and require fewer resources
from appellate or participating governmental bodies.

e Efforts to develop regionally specific legal frameworks for handling
refugee and asylum demands, which carry with them the real, if
unintended, threat of a degree of redundancy for the Convention
in some parts of the world, and the concomitant problem that its
international applicability is put into question.

*  While accepting that new or refined notions, such as the internal
flight alternative or the safe third country notion, as well as the safe
country of origin notion, have a place in the developing repertoire
of responses to complex displacement situations, there is a need to
establish how best to prevent their misuse and to apply them in
protection-sensitive procedures.

e The creation of actual conditions to allow return in safety and dig-
nity remains fundamentally a political process going well beyond
the capabilities of UNHCR. The question here is how to enhance
the preparedness of the international community to commit itself
to a substantive and prolonged engagement in the reinforcement of
local efforts. Otherwise, there is no sustainable solution with ade-
quate guarantees of protection.

»  Self-sufficiency is just one tool to increase available asylum space.
Provided that the absorption of refugees into the host community
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does not economically, socially or politically destabilize the coun-
try, the challenge is how to enhance the preparedness of host coun-
tries to allow local integration.

A further challenge is how best to realize the full potential of reset-
tlement as a tool of international protection, as a durable solution,
and also as a means of burden- and responsibility-sharing.

While there is a general understanding that more equitable bur-
den- and responsibility-sharing would quantitatively improve the
political climate and the asylum possibilities for refugees, in prac-
tice, the challenge is how best to spread the share of responsibilities
so as to ease the asylum burden on any one State unable to shoul-
der it entirely; how to put in place burden-sharing and not burden-
shifting mechanisms; and how to trigger timely responsibility-shar-
ing in any one situation.

Finally, and significant amongst those challenges on this list, there is
the “integrationist” approach taken to the Convention’ s applica-
tion over the fifty years of its existence, which has given birth to
systems to implement the Convention which are not well enough
attuned to mass arrivals or even to large numbers of individual asy-
lum-seekers. Applying the Convention in mass arrival situations
poses problems in many parts of the world. The challenge here is
how to realize solutions for individuals, as well as for refugee
groups, which are both lasting and protection-based.

In short, while the Convention remains, and has to remain, the
foundation of refugee protection, it is being chipped away from all
sides at the moment. How to reinforce it, reinvigorate it and ensure
its “full and inclusive application” for the decades to come is a
common concern. All stakeholders in the regime do, though, need
to try. The 1951 Convention is the one truly universal instrument
setting out the baseline principles on which the international pro-
tection of refugees has to be built. As indicated above, it has a legal,
political and ethical significance that goes well beyond its specific
terms. If this instrument is lost, the likelihood of it being replaced
by anything approaching its value is remote.
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Revitalizing refugee protection

In the face of these challenges, UNHCR has invested
quite some effort recently in strengthening the application of the
Convention through targeted strategies to address, variously:

* the deteriorating quality of asylum;

e the current gaps in the protection framework; and

e the inconsistencies between regional approaches and international
standards.

These strategies go hand in hand with a dynamic interpre-
tation of the 1951 Convention. There are already well-established
international law rules for interpreting treaties, which have been codi-
fied quite comprehensively in the 1969 Vienna Convention on the
Law of Treaties. This latter Convention can be said to place a premium
on the principle of effectiveness by requiring interpretation “in good
faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and
purpose”. The preamble to a treaty is one source for determining its
purposes. The Preamble to the 1951 Convention states its aim infer alia
as being to ensure that human beings shall enjoy fundamental rights
and freedoms without discrimination, as well as to assure refugees the
widest possible exercise of these fundamental rights and freedoms. The
Convention is thus quite a specific rights protection instrument. This
being so, it is of fundamental importance that its provisions be inter-
preted in such a way as to make its safeguards practical and eftective,
which in turn requires, consistent with the 1995 judgment in the
European Court of Human Rights case of Loizidou v. Tiirkey, that it be
treated as a living instrument and understood in the light of present-
day conditions, not solely in accordance with such intentions as the
authors may have expressly set out at the time of drafting.

This means that the 1951 Convention should not be seen
as a static instrument but should be interpreted in more “evolution-
ary” terms, taking into consideration the changes that have occurred in
the period since its conclusion. That this interpretation is in the spirit
of the intentions of the 1951 Convention drafters fifty years ago was
also accepted by the UK House of Lords in the Aden case of
December 2000, according to which “the signatory States intended
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that the Convention should afford continuing protection for refugees

in the changing circumstances of the present and future world”.

When dealing with the various protection challenges in

today’ s context, it is of paramount importance that there be a com-

mon understanding of principles and objectives. The following are

just some issues to be kept in mind by all stakeholders involved:

Mass influx/maintaining civilian character of asylum

There is nothing inherent in the provisions of the 1951
Convention and 1967 Protocol to preclude these instruments from
being applied in mass influx situations. Host States have the pri-
mary responsibility for ensuring security in refugee camps and
refugee-populated areas, including the identification and separation
of armed elements.

Interface between refugee protection and migration control

While fully supporting the efforts of States in combating the crim-
inal and organized smuggling of persons across international bor-
ders, there is a need to strike a balance between the repression of
criminal smuggling and the protection of humanitarian interests
and values.

Barriers to entry

Measures such as interdiction, interception, visas, immigration offi-
cers in countries of departure and carriers’ liability restrict access
to asylum. If such measures are taken, they should be implemented
in a manner consistent with international human rights and
refugee protection principles. If States apply carrier sanctions, for
instance, they should exempt carriers from penalties in the case of
asylum-seekers.

Illegal entry

Similarly, and in accordance with Article 31 of the 1951
Convention, States should not penalize refugees for illegal entry or
unnecessarily restrict the freedom of movement of such persons.
Detention of asylum-seekers

Detention of asylum-seekers and refugees should take place only
after full consideration of all possible alternatives. It should be
resorted to only in cases of necessity, and therefore should not be
automatic or unduly prolonged.
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o Access to asylum procedures /written decision
As a rule, all asylum-seekers, without distinction, must be given
access to refugee status determination procedures. The examination
of applications for refugee status should at first instance allow for a
personal interview, if possible before the decision-makers of the
competent body, and should be based on a thorough assessment of
the circumstances of each case. All applicants should receive a writ-
ten decision automatically, whether on admissibility or the claim
itself. If the claim is rejected or declared inadmissible, the decision
should be a reasoned one.

e Single procedure
A single procedure to assess the claims of all those seeking refugee
status or other complementary protection may in many cases rep-
resent the clearest, swiftest means of identifying those in need of
international protection. The single procedure approach must,
though, avoid any tendency to redefine protection down to the
most basic of obligations — that of non-refoulement alone. At the
same time, the status of refugee must be one which continues to be
conferred in keeping with the provisions of the 1951 Convention
and carrying with it all rights and responsibilities deriving from this
status.

e Guidance to asylum-seekers/access to interpreters and UNHCR/NGOs

At all stages of the asylum procedure, including the admissibility
stage, asylum-seekers should receive guidance and advice on the
procedure in a language and in terms they are able to understand
and have access to legal counsel in need. They should also have
access to qualified and impartial interpreters and the right to con-
tact UNHCR and recognized non-governmental organizations
(NGOs).
o Confidentiality

The asylum procedure should at all stages respect the confidential-
ity of all aspects of an asylum claim, including the fact that the
asylum-seeker has made such a request. No information on the
asylum application should be shared with the country of origin.
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Groups with special protection needs

There should be special procedures for refugee women and chil-

dren:

¢ Where female asylum-seekers are accompanied by male rela-
tives they should be informed in private and in terms they
understand of their right to make an independent individual
asylum application at any stage, and be afforded the opportunity
to seek legal advice before making such an application. Female
asylum-seekers should preferably be given the opportunity to
be interviewed by skilled female interviewers and interpreters
and should in any case be interviewed in a gender-sensitive
environment.

e For unaccompanied or separated children, the best interests of
the child are paramount. They should never be refused entry or
returned at the point of entry, or subjected to detailed inter-
views by immigration authorities at the point of entry. As soon
as a separated child is identified, a suitably qualified guardian or
adviser should be appointed to assist them at all stages.
Interviews should be carried out by specially trained personnel
and separated children should never be detained for immigra-

tion reasons.

Other groups such as torture victims or the elderly could

benefit from the establishment of common understandings and greater

sensitivity towards their special protection needs.

L]

Review of negative decision

All applicants shall have the right to an independent appeal against
or review of a negative decision, including a negative admissibility
decision, although this may be more simplified in the case of
admissibility decisions made under accelerated procedures. The
letter of rejection should contain information on the asylum-
seeker’ s right to appeal, provisions of the appeal procedure and any
applicable time limits.

Return of asylum-seekers to third countries

An asylum-seeker should only be returned to a third State if
responsibility for assessing the particular asylum application in sub-
stance 1s assumed by the third country, and if the asylum-seeker will
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be protected from refoulement and will be able to seek and, if recog-
nized, enjoy asylum in accordance with accepted international
standards. Any mechanisms under which responsibility for assessing
the asylum claim is transferred should be clearly defined in law.

o Right to remain until decision has been taken
An asylum-seeker should in principle have the right to remain on
the territory of the asylum country and should not be removed,
excluded or deported until a final decision has been made on the
case or on the responsibility for assessing the case.

»  Family reunification
From the recognition of a need for international protection of the
beneficiaries stems a “package” of rights and benefits, including the
reunification of scattered families, that enables beneficiaries to live
in dignity and to support themselves and their families.

*  Durable solutions
Neither the Statute of UNHCR nor any other international
instrument relating to refugees indicates that durable solutions have
an inherent hierarchy. The use of the various durable solutions —
voluntary repatriation, local integration, resettlement — over the
past decades shows that views about which solution is preferable or
in some cases realistic can vary greatly, depending on the most
appropriate durable solution for a refugee population or for groups
and individuals within it.

e Voluntary repatriation
To ensure the sustainability of returns, it is important that condi-
tions in the country of origin allow for a voluntary return in safety
(i.e. availability of physical, legal and material safety) and dignity.

e Local integration
Refugees can offer host societies potentially strong benefits. In
order to become part of the community, refugees should be able to
exercise the rights as set out in the 1951 Convention, including the
option for their naturalization. To facilitate their integration, public,
private and community sectors should work alongside refugees as
facilitators to create an environment in which people can be
empowered.
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*  Resettlement
Resettlement serves as a protection tool, as an instrument of
responsibility-sharing and as a durable solution in specific circum-
stances. Resettlement policies and criteria are to be applied in a
consistent and transparent fashion throughout every region of the
world, always being careful to strike a balance in resettlement plan-
ning between meeting needs and addressing quota-related issues.

*  Burden- and responsibility-sharing
In the search for permanent solutions for refugees, UNHCR is
dependent on States offering asylum to refugees in a spirit of bur-
den- and responsibility-sharing. This reformulation of “burden”-
sharing to responsibility-sharing arises from the fact that refugees
are not only a problem but also part of the solution, and also from
the recognition that often countries of refuge are the least
equipped financially and logistically to assist refugees in situations
of mass influx, as well as those of a protracted nature.

These are just some of the principles on which it is useful
to establish common understandings. As one highly respected refugee
lawyer and academic aptly observed,“A great, indeed damaging disser-
vice is done to the protection of refugees by pretending rules exist
where there are none, or by imagining that the persistent objector can
be overcome by persistent rhetoric alone”! The next section of this
paper outlines the process of Global Consultations on International
Protection which is,among other purposes, intended to enhance com-
mon understandings.

Process of ensuring continued refugee protection

Mindful of all the various developments outlined above,
UNHCR decided in 2000 to take the opportunity of the forthcoming
50th anniversary of the 1951 Convention to initiate a process of open,

1 G. S. Goodwin-Gill, “The international International Journal for Refugee Law, Vol. 12,
protection of refugees: What future?”, No. 1, 2000, p. 6.
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frank and constructive dialogue with governments, NGOs, refugee
experts and refugees themselves. These Global Consultations were
endorsed by the United Nations General Assembly and UNHCR s
Executive Committee (ExCom) and welcomed by the United
Nations Secretary-General. The purpose of this process, on the one
hand, is to seek to promote the full and effective implementation of
the 1951 Convention and, on the other, to develop complementary
new approaches, tools and standards to ensure the availability of inter-
national protection where the 1951 Convention needs to be but-
tressed. The challenge for UNHCR is now how best to revitalize the
existing protection regime, how to restore its credibility while ensur-
ing its flexibility to absorb new protection notions in order to provide
protection for refugees in mass influx situations, in the context of indi-
vidual asylum systems and in the search for protection-based solutions.
To best match topics, participants and outcomes, the Global
Consultations process has been designed along three tracks: the first
track involves the Ministerial Meeting of States Parties; the second track
comprises a series of Expert Roundtables; the third track will focus on
policy formulation within the Executive Committee framework.

First track: Ministerial Meetings of State Parties

The Ministerial Meeting of States Parties to be held on
12 December 2001 will hopefully achieve one of the central purposes
of the Global Consultations, namely to reconsolidate support around
the foundations of refugee protection and to reconfirm the collective
commitment of States Parties to implement the 1951 Convention and
its 1967 Protocol fully and eftectively, in accordance with the object,
purposes and intent of those instruments. In addition, it is hoped by
all involved that new accessions or the withdrawal of reservations to
the 1951 Convention and 1967 Protocol will accompany the meeting.
This meeting should also provide the opportunity for States to reflect
more broadly on the governance system for international refugee pro-
tection of which the 1951 Convention is a part and within which it
remains central. This will be the first ever meeting of the States Parties
to the 1951 Convention and its 1967 Protocol and will be hosted
jointly by the Government of Switzerland and UNHCR.
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Second track: Expert Roundtables

The second track, the legal one, deals with certain open
interpretative questions regarding the 1951 Convention and 1967
Protocol. The idea here is to examine how and in what directions the
law has developed over recent years so as to allow decision-makers to
be better informed about how the 1951 Convention is being under-
stood and applied globally today. This examination is being made
through a series of discussions in Expert Roundtables, with partici-
pants drawn from governments of States Parties, NGOs, academia, the
judiciary, and the legal profession. Following informal consultations
with a wide range of States, NGOs and other interested parties,
UNHCR identified issues for consideration by experts and on which
background papers have been commissioned from scholars. Issues for
discussion comprise: interpretation of the cessation (Article 1C) and
exclusion (Article 1F) clauses; principle of non-refoulement (Article 33);
supervisory responsibility (Article 35); membership of a particular
social group (Article 1A(2); gender-related persecution (Article 1A(2);
internal protection/relocation/flight alternative; illegal entry (Article
31); family unity (Final Act of the 1951 UN Conference). The back-
ground papers and reports of the Roundtables will be published by
UNHCR as a contribution to the 50th anniversary of the
Convention. Furthermore, they enable UNHCR to refine its own
guidelines on related questions, including in the area of refugee status
determination.

Third track: policy formulation within the Executive

Committee framework

The third track of the Consultations is structured around a
number of protection policy matters, including issues not adequately
covered by the 1951 Convention. Through a protection-driven set of
discussions within the Executive Committee framework during 2001
and 2002, the following objectives should be achieved: first, to foster a
common understanding of the protection challenges and enhance
cooperation to address them; second, to identify and promote practical
responses to protection problems; and third, to lead to the develop-
ment of new approaches, tools, and standards to strengthen protection.
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The third track is not only about new standard setting, it is also about
improving the overall capacity to manage refugee or asylum situations
within a proper framework using the existing instruments (e.g. 1951
Convention, 1967 Protocol, OAU Convention). Practical guidance
and agreement on what additional tools are required (e.g. Executive
Committee conclusions; cooperative arrangements) are only two of
the possible outcomes.

The third-track discussions centre on four broad themes as
agreed at an organizational meeting in December 2000:? protection of
refugees in mass influx situations; protection of refugees in the context
of individual asylum systems, including the problems inherent in the
migration/asylum interface; search for protection-based solutions; and
protection of refugee women and refugee children. Responsibility- or
burden-sharing, as well as aspects of protection of refugee women and
refugee children, are crosscutting themes which are being considered
throughout the discussions on the various topics as well as having their
own specialized focus. To ensure that the Consultations have a truly
global reach, UNHCR is organizing a number of regional meetings in
order to broaden participation on issues on the agenda of particular
interest to one or other of the regions.

Agenda for protection

The Global Consultations process will help to shape the
Agenda for Protection for the coming years. It will be a sort of road
map informed by the discussions and conclusions stemming from the
various meetings, setting out shared strategic goals, while identifying
some key actions needed to attain those goals. A provisional agenda
will be submitted to the Ministerial Meeting of States Parties in
December 2001 and will provide an opportunity for States to
exchange views on how best to build upon the Convention system so
as to ensure that aspects of the global refugee situation which are not
adequately addressed by the 1951 Convention also benefit from an
effective response.

2 See the revised Work Programme for Executive Committee Framework (Working
“Third Track” Issues in the Context of the Document), EC/GC/o1/1/Rev.2, 9 May 2001.
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But today’ s and tomorrow’ s refugee problems cannot be
addressed 1in isolation. There is a need for a strengthened partnership
between all stakeholders and a clearer understanding of their roles.
While it is correct to say that it is a State’ s sovereign duty to protect
the interests of its own population and its borders from abuse, a State
also has humanitarian responsibilities towards refugees and other vic-
tims of forced displacement. It is important that States commit them-
selves to establishing asylum systems which responsibly identify who is
a refugee, who is otherwise in need of protection, and who is not
deserving of protection and should be rejected and returned home in
a safe and dignified manner.

Other important stakeholders in achieving durable solu-
tions for refugees are international and national NGOs. They have a
potentially important role to play in providing international protection
and assistance. Indeed, refugees need the support of NGOs, given the
fact that States and UNHCR alone are incapable of protecting and
assisting the millions of refugees throughout the world today.

Another important protection partner is the judiciary.
Creative judicial interventions by national courts restore the real
meaning to the notion of “protection” for refugees by ensuring that all
administrative action meets the basic principles of fairness and due
process and that refugees and asylum-seekers are treated in a fair, dig-
nified and humane way throughout their time of refuge. Refugees
themselves have very often been a neglected group. To make any
process dealing with the protection of refugees credible, they them-
selves need to be involved in the process, including in fora such as the
Executive Committee framework.

Outlook for the future

Refugee protection has undergone considerable change
over the last fifty years, since the basic global framework came into
existence with the conclusion of the 1951 Convention. There is cer-
tainly an irony in the fact that protection is both the most promoted in
rhetoric and the most disliked in practice of the functions entrusted to
UNHCR. Against this backdrop, the Global Consultations process

provides a forum to:
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e mark the 50th anniversary of the 1951 Convention;

» reaffirm, in a declaration to be adopted at the 12 December 2001
Ministerial Meeting of States Parties, the collective commitment to
the 1951 Convention and 1967 Protocol and the values they
embody;

e encourage States Parties to withdraw any reservations that they
may have made at the time of their accession and encourage States
that are not yet Parties to the 1951 Convention/1967 Protocol to
accede to these treaties;

e take stock of developments in refugee law and develop guidance
on current open interpretative questions of the 1951 Convention;

e foster a common understanding of the protection challenges and
enhance cooperation to address them;

e identify and promote practical responses to current protection
gaps;

e develop new approaches, tools and standards to strengthen protec-
tion;

e enable governments to present their view of how to improve the
international governance of the refugee problem and the directions
to be pursued for refugee protection in the future.

Clearly, this process is not an exercise without dangers.
Some refugee advocates fear that if UNHCR puts the 1951
Convention in any way up for discussion, the organization may end up
provoking a consensus around a protection regime of much more lim-
ited rights. While acknowledging the dangers, UNHCR does not see
things quite this way. Refugee protection is confronted by a number of
major challenges which could well overtake existing protection prin-
ciples unless action is taken to secure an enduring place for them.
UNHCR has to ‘contend with a worrying level of disillusionment
about aspects of the 1951 Convention; with a deteriorating quality of
asylum worldwide; with hundreds of thousands of refugees without
access to timely or safe solutions; with less reliable partners for our tra-
ditional protection activities; with more concerted efforts now than in
the past to regionalize responsibilities and give them a particular
understanding not always consistent with international approaches;

and in general with a protection system with gaps and strains now
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starting to materialize. It is vital to maintain and revitalize a depoliti-
cized and law-based framework for dealing with all refugee situations.
Refugee protection is at a crossroads with some clear
pointers as to the desirable road to go down. With a degree of courage,
a good dose of imagination, a measure of goodwill and commitment
to positive change, coupled with an unwavering focus on better pro-
tection for refugees as the goal to be reached, the chances for a revital-
ized and enduring refugee protection system being in place for the
next fifty years are pretty good.
o
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Résume

La protection internationale des réfugiés depuis

50 ans — Les enjeux de la protection dans le passé,
aujourd’ hui et dans I’ avenir

par ERIKA FELLER

Directeur pour la protection a I’ Office du Haut Commissaire
des Nations Unies pour les réfugiés, I’auteur brosse un large tableau
des activités dévolues au HCR, que résume la notion de « protec-
tion » des réfugiés. Aprés avoir briévement rappelé I’histoire de la
protection internationale des réfugiés, elle examine la question de
savoir si la Convention de 1951 relative au statut des réfugiés est
toujours a la hauteur pour résoudre les problemes liés aux migrations
de masse qui caractérisent notre époque. Méme si la Convention de
1951 n’est pas idéale, elle reste le seul traité international reconnu
par la quasi-totalité des Etats pour légitimer le régime de protection
des réfugiés. Afin de renforcer cette protection, le HCR a récemment
engagé une vaste consultation des Etats, des organisations non gou-
vernementales et des réfugiés eux-mémes pour mieux définir les pro-
blemes et y trouver des solutions dans le contexte actuel. I’ auteur est
convaincu que cette consultation renforcera la détermination de la
communauté internationale a mieux protéger les réfugiés.
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The ICRC’s policy on refugees
and internally displaced
civilians

by
FRANCOISE KRILL

ince its foundation in 1863 the International Red Cross and
Red Crescent Movement, and in particular the International
Committee of the Red Cross, has been concerned with the
plight of refugees and internally displaced civilians.

Without listing the Movement’s various operations and
especially those of the ICRC to assist refugees in the past century until
the fall of the Berlin Wall, mention should be made of several situations
that are memorable in terms of the scale of the exodus and in which
the ICRC was able to play a significant role.

As a result of the First World War and its aftermath, mil-
lions of people found themselves outside their own countries and in
dire straits. The Movement was able to intervene and undertook major
emergency relief operations. When the need for longer-term intergov-
ernmental action on behalf of refugees became evident, the Red Cross
took the initiative of alerting the newly formed intergovernmental
organization, the League of Nations, to this need. Thus it was that the
League of Nations established, in 1921, the office of its High
Commissioner for Refugees and appointed Fridgjof Nansen of
Norway to the post.

.........................................................................................................................

FrANnGOISE KRriLL is the Deputy Director of Operations, International Committee of
the Red Cross.
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In 1946, one year after the end of the Second World War,
some 1,675,000 people in Europe, Africa and the Middle East were
considered as refugees for whom new homes had to be found. Some
320,000 of them were placed under the ICRC’s responsibility
(refugees from Germany, Austria and the Sudetenland, and Spanish
refugees). When the International Refugee Organization (IRO) was
established in 1947, the activities of the ICRC and the League of Red
Cross Societies' gradually tapered off.?

Of the big operations undertaken by the ICRC and the
League soon after the Second World War, the one that began in 1948
on behalf of Palestinian refugees is worthy of note. In view of the
deteriorating situation, the United Nations General Assembly decided
on 14 May 1948 to appoint a United Nations mediator in Palestine,
Count Folke Bernadotte, President of the Swedish Red Cross.

At the International Conference of the Red Cross® held in
Stockholm in 1948, Count Bernadotte appealed for assistance to
Palestinian refugees. This led to a resolution urging all governments
and all National Societies to do their utmost, through normal govern-
mental and Red Cross channels, to alleviate the suffering of the vic-
tims of those hostilities, irrespective of race, creed or political status.

On the basis of this resolution, the United Nations
General Assembly established the United Nations Relief for Palestine
Refugees (UNRPR) on 19 November 1948 to set up the requisite
large-scale relief programme, in cooperation with the ICRC, the
League and the American Friends Service Committee (AFSC).
Agreements were concluded between the United Nations on the one
hand and the ICRC and the League on the other, recognizing the lat-
ter institutions’ independence from the United Nations and making
funds available to them to meet the refugees’ basic needs. An estimated

1 Now the International Federation of Red
Cross and Red Crescent Societies.

2 F Schnyder, The Red Cross and the
Refugees, UNHCR, Geneva, 1963, pp. 5, 6 and 11.

3 Under Article 8 of the Movement’s
Statutes, “[t]he International Conference is
the supreme deliberative body for the

Movement. At the International Conference,
representatives of the components of the
Movement meet with representatives of the
States Parties to the Geneva Conventions, the
latter in exercise of their responsibilities
under those Conventions and in support of
the overall work of the Movement...”.
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395,000 refugees were assigned to the care of the ICRC, 300,000 to
the League and 245,000 to AFSC.

On 8 December 1949 the United Nations General
Assembly created the United Nations Relief and Works Agency for
Palestine Refugees in the Near East (UNRWA) for the direct imple-
mentation of relief and works programmes there. The operation was
entrusted to UNRWA on 1 May 1950, when the ICRC-League-
AFSC relief programme in the Middle East ended.*

Ever since then, the relationship established between the
international refugee agencies and the Movement's various compo-
nents has played a significant part in all activities to assist refugees.
Particularly noteworthy in this respect is the vast operation to help the
hundreds of thousands of Cambodians who fled impending famine
and sought asylum in Thailand and the border regions, which was car-
ried out jointly by the ICRC and UNICEF from 1979 onwards.?

This introductory chapter would not be complete with-
out mentioning the indispensable role that was played by the Central
Prisoners of War Agency, now the Central Tracing Agency (CTA) of
the ICRC. While its primary task was to restore contact between pris-
oners and their families, since the First World War, it has also tried to
bring civilians dispersed by war together again.® During the Second
World War the Central Prisoners of War Agency established a card-
index of information concerning civilians dispersed as a result of hos-
tilities, including thousands of forced labourers and deportees — the
future internally displaced persons and refugees. At the request of the
Allied authorities, this card-index was handed over in 1945 to the
International Tracing Service (SIR) established by them at Arolsen in
Germany. The ICRC has been in charge of the SIR since 1955.7
To this day the Central Tracing Agency of the ICRC continues to play

a vital role.®

4 Op. cit. (note 2), pp. 16 and 17. 6 /bid., p. 904.

5 Francois Bugnion, Le Comité international 7 Op. cit. (note 2), p. 12.
de la Croix-Rouge et la protection des victi- 8 In 2000 the ICRC forwarded nearly one
mes de la guerre, ICRC, Geneva, 1994, million family messages, traced 2,457 miss-

pp. 947-948. (Shortly to be published in ing persons, received 6,092 new tracing
English entitled The International Committee of requests and reunited 2,481 persons with
the Red Cross and the Protection of War Victims.) their families.
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It was also in 1945 that the ICRC created the travel doc-
ument which is still in use today. This document is intended for inter-
nally displaced persons, stateless persons or refugees who, for lack of
proper identity papers, can neither return to their country of origin or
usual residence nor travel to a country of their choice willing to grant
them asylum.”

The activities of the ICRC on behalf of internally displaced
civilians are at the heart of its mandate. In other words, in all its work in
connection with armed conflicts it has provided protection and assis-
tance to the entire civilian population and has taken account of the
particular needs of displaced persons — women, children and elderly
people — in accordance with the responsibilities entrusted to it by the
States in such situations. Besides the extensive operations deployed by
the ICRC in the 1980s and 1990s in Ethiopia, Sudan, Angola and
Mozambique, particular mention must be made of the one it con-
ducted in Rwanda in aid of one million civilians displaced by hostil-
ities in 1993'° and 1.2 million in 1994.1" The ICRC is currently
working to help five million internally displaced persons in some fifty
countries.

This brief historical review shows the extent to which the
Movement’s and especially the ICRC’s destiny is linked with that of
UNHCR. It is therefore not possible to explain the role of the ICRC
without also setting forth the role of UNHCR, though concisely and
far from exhaustively.

For that reason a brief account will now be given of the
various legal texts governing the division of responsibilities between
the Office of the United Nations High Commissioner for Refugees
and the Movement, in particular the ICRC. The two organizations’
responsibilities towards refugees and displaced persons who are victims
of conflicts will then be examined in greater detail, to show that there
are concurrent or parallel, primary and finally subsidiary responsibil-
ities on both sides. Irrespective of whether the persons concerned are

9 Op. cit. (note 5), p. 657. 11 /CRC Annual Report 1994, p. 53.
10 /CRC Annual Report 1993, p. 76.
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refugees or internally displaced civilians, the role of the Central
Tracing Agency of the ICRC is permanent.

Policy of the Movement and of the ICRC in particular

A. Some key developments

Without examining the whole framework of legal protec-
tion provided by international humanitarian law,'? it is useful to recall
the legal instruments — be they resolutions or agreements — which
determine the Movement's policy and especially that of the ICRC on
refugees and internally displaced persons.

1. Resolutions of the Movement

Since the Movement was founded, many resolutions have
been adopted in that field,” but Resolution XXI on “International
Red Cross aid to refugees” adopted by the 24th International
Conference of the Red Cross at Manila in 1981 and, above all, the
accompanying Statement of Policy unquestionably deserve particular
attention. By consolidating prior practice and guiding future action,
this resolution gave the Movement a genuine policy in aid of refugees,
internally displaced persons and returnees. It is to the credit of the
accompanying policy statement that it establishes a clear division of
competencies between the Movement and UNHCR on the one
hand, and between the various components of the Movement on the
other.

In Resolution XXI the Movement made a point of stress-
ing that the primary responsibility for refugee protection and assis-
tance lies with governments. Furthermore, in legal terms UNHCR
has a primary role in providing international protection and material
assistance. The subsidiary and complementary role of the Red Cross is
clearly shown by this resolution. Point 1 of the Statement of Policy
emphasizes that:

12 The legal protection afforded by inter- respectively by the 1oth, 12th and 17th
national humanitarian law is the subject of International Conferences of the Red Cross in
other articles in this issue of the Review. 1921 and 1925 (Geneva) and in 1948 in

13 Resolutions IX, IV and XXXI, adopted Stockholm.
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“The Red Cross should at all times be ready to assist and to
protect refugees, displaced persons and returnees, when such
victims are considered as protected persons under the Fourth
Geneva Convention of 1949, or when they are considered as
refugees under Article 73 of the 1977 Protocol I additional to
the Geneva Conventions of 1949, or in conformity with the
Statutes of the International Red Cross, especially when they
cannot, in fact, benefit from any other protection or assistance,
as in some cases of internally displaced persons.”

The Statement of Policy also recalls the need to coordi-
nate activities within the Movement, as well as with UNHCR and
governmental and non-governmental organizations working in favour
of refugees.

The role of the Central Tracing Agency of the ICRC is
also underscored.

Lastly, the Movement and UNHCR are invited to hold
regular consultations on matters of common interest and to coordinate
their humanitarian assistance.

Other resolutions were subsequently passed but none of
them called into question the policy decided on in 1981.'* However,
mention should also be made of Resolution 1 of the 27th Inter-
national Conference, held in Geneva in 1999, which broke new
ground by adopting a plan of action for the years 2000-2003."> The
plan provides for measures to be taken by the National Societies, the
International Federation and the ICRC, according to their respective
mandates and in accordance with international humanitarian law, to
aid refugees and asylum-seekers in cooperation with UNHCR, as well
as internally displaced persons.

14 Resolution XVII of the 25th International Delegates (Budapest, 1991 and Birmingham,
Conference (Geneva, 1986) and Resolution 4 1993).
of the 26th International Conference of the 15 Plan of Action for the years 2000-2003,
Red Cross and Red Crescent (Geneva, 1995). IRRC, No. 836, December 1999, pp. 880-895,
See also Resolutions 9 and 7 of the Council of esp. p. 890.
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2.The Seville Agreement

The Agreement on the Organization of the International
Activities of the Components of the International Red Cross and Red
Crescent Movement, which was adopted by the Council of
Delegates!® in Seville in 1997, aims to promote close cooperation
among the components of the Movement in their international activ-
ities and to obviate differences as to the definition and the organiza-
tion of their respective international activities and responsibilities.!”

Generally speaking, the agreement determines the role of
each component as lead agency according to the given situation. In
natural or technological disasters, for instance, the lead agency role will
be performed by the Federation, whereas in situations of armed con-
flicts, internal strife and their direct results the ICRC will act as lead
agency.

The agreement furthermore specifies that “the term
‘direct results of a conflict’ shall also apply to situations in which vic-
tims of a conflict are to be found on the territory of a State which is
neither party to a conflict nor affected by internal strife, especially fol-
lowing a large-scale movement of refugees”.'® “In order to maintain
among the components a coherent approach that will preserve the
Movement's unity and independence, a National Society wishing to
conclude a cooperation agreement with a specialized agency of the
United Nations, shall keep the Federation and/or the ICRC
informed. In particular, it shall keep the Federation and/or the ICRC
informed of any negotiations likely to lead to a formal agreement with
the UNHCR which should be undertaken in association with the
Federation and/or the ICRC”."?

The following sections of this article will focus on the
division of responsibilities between UNHCR and the ICRC.

16 Art. 12 of the Movement’s Statutes: 17 Agreement on the Organization of the
“The Council of Delegates... is the body International Activities of the Components of
where the representatives of all the compo- the International Red Cross and Red Crescent
nents of the Movement meet to discuss mat- Movement, of 26 November 1997, /RRC,
ters which concern the Movement as a No. 322, March 1998, pp. 159-176.
whole”. 18 Ibid., Art. 5.1, letter A) d).

19 /bid., Art. 5.8.
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It 1s necessary to stress the important role played by the
National Red Cross and Red Crescent Societies and by the
Federation in operations to assist refugees.

B. Responsibilities of the ICRC

According to the above-mentioned Manila resolution,
several possible scenarios can arise: concurrent or parallel responsibility
of UNHCR and the ICRC, which should be assumed in a spirit of
complementarity; subsidiary or even complementary responsibility
with regard to refugees; and primary and subsidiary responsibilities
with regard to displaced civilian victims of conflicts.

1. Refugees

Two categories of refugees are defined in international
refugee law: first, persons who are fleeing owing to a well-founded fear of
being persecuted and who are outside their country of origin;* and, sec-
ond, persons who are fleeing on account of an armed conflict or disturbances
and who are likewise outside their country of origin.?!

Apart from a few special provisions, refugees do not
receive particular protection under international humanitarian law,?
nor is there any specific definition of refugees as persons protected by
that law. Refugees are above all civilians who are protected as such by
international humanitarian law, notably by the (Fourth) Geneva
Convention relative to the Protection of Civilian Persons in Time of
War, of 12 August 1949. The Fourth Geneva Convention confines
itself, however, to laying down the criterion of absence of protection
by any government.

20 Art. 1 A (2), Convention relating to the 21 Art. 1, OAU Convention Governing the
Status of Refugees, of 28 July 1951. The Specific Aspects of Refugee Problems in
Protocol relating to the Status of Refugees, of Africa, of 10 September 1969.

31 January 1967, abolishes the time and geo- 22 Arts 44 and 70, para. 2, of the Fourth
graphical limitations. Geneva Convention of 1949 and Art. 73 of
Additional Protocol I.
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1.1. Concurrent or parallel responsibility of the ICRC

The ICRC has been mandated by the States to protect
and assist the victims of international and non-international armed
conflicts. People may, for instance, find refuge in a neighbouring coun-
try already racked by internal conflict or which becomes involved in
an international conflict with the country of origin of refugees after
their flight. In such circumstances it is normal for the ICRC to take an
interest in the plight of those refugees, who are also civilian victims of
conflict. In both the aforesaid cases they are protected both by refugee
law and by international humanitarian law. The two organizations
consequently each have a parallel responsibility and the tasks are allo-
cated, in a spirit of complementarity, according to needs and to various
criteria that will be discussed below.

For example, the ICR C stepped in to help 25,000 Iranians
of Kurdish origin who had sought refuge in Iraq and were interned at
the Al Tash camp near Ramadi. At the Iraqi authorities’ request, the
ICRC also endeavoured to find host countries for other Iranians who
had fled to Iraq and were regularly visited by it in camps at Shomeli
and Ramadi.?

These refugees were protected by the 1951 Convention
and therefore came within the mandate of UNHCR. After having
found refuge in Iraq, they were trapped by the conflict that broke out
between Iran and Iraq and from then on were also victims of that
international conflict. As such they were protected by the Fourth
Geneva Convention and came within the ICR C’s mandate. This gave
rise to concurrent responsibilities, but the division of labour was
unproblematic since the Iraqi authorities did not want the United
Nations to intervene on the refugees’ behalf. After consultations with
UNHCR, it was thus the ICRC which looked after them. It did,
however, experience some difficulty in discharging the mandate it had
been given, for whereas the protection of refugees in camps comes
within the scope of its traditional activity of visiting civilian prisoners,

23 ICRC Annual Reports from 1983 to 1988,
pp. 59, 62, 68, 67, 77-78 and 79, respectively.
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the search for durable solutions does not. The ICRC was therefore
making an exception when it embarked on the resettlement of those
refugees in third countries.

The situation of people from Liberia and Sierra Leone
who had found refuge in Guinea is similar: from the time that the
conflict spread to their country of asylum in 2000, they have been pro-
tected both by refugee law, in particular the OAU Convention on
refugees, and by international humanitarian law. Since then, UNHCR
and the ICRC have had concurrent responsibilities. Insofar as
UNHCR has been willing and able to discharge its mandate for
refugees, the ICRC has concentrated on providing protection and
assistance to displaced civilians within Guinea.

1.2. Subsidiary responsibility of the ICRC

For a refugee to be able to benefit from the ICRC’s work,
he/she must in principle be a victim of a situation of internal or inter-
national conflict. But to belong to the category of persons protected
by international humanitarian law is not an absolute requirement, for
the ICRC’s right of initiative allows it to intervene in situations not
covered by the Geneva Conventions or the nature of which is dis-
puted. The ICRC performs this subsidiary role either because it is
already on the spot, the needs are immense and it is capable of
responding to them until UNHCR takes over; or because it is the
only institution able to take action if UNHCR is prevented from
doing so (i.e. if the host State is not party to the 1951 Convention
and/or rejects United Nations’ involvement; or if the UNHCR
Executive Committee does not wish to act, as was the case in South
Africa on account of the apartheid policy).

For instance the ICR C, as was mentioned in the introduc-
tion, conducted a joint operation with UNICEF on behalf of
Cambodian refugees in areas bordering Thailand, which did not want
UNHCR to intervene. So after consulting UNHCR and with the
consent of the Thai government, the ICRC stepped in, by virtue of
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the right of initiative laid down in its Statutes.>* Insofar as the refugee

camps were the target of armed attacks, the ICRC would also have

been able to invoke humanitarian law to intervene.?
Some more recent examples can also be given:

e The ICRC temporarily acted in lieu of UNHCR for Rwandan
refugees in north and south Kivu in July 1994, and for Tanzanian
refugees in Kenya, near Mombasa, in 2001. Since it was already on
the spot, it provided initial emergency aid until UNHCR could
intervene and with the latter’s agreement.

e Following the Panamanian government’s refusal to allow the
United Nations specialized agency to act directly, the ICRC is sup-
porting the National Society’s work in aid of Colombian refugees
in the Darien region of Panama.

* Since the ICRC was already on the spot with emergency supplies,
UNHCR expressly requested it to attend to the Albanian refugees
who had arrived in Kosovo from Macedonia in March 2001. The
ICRC provided assistance to 8,000 refugees for one month.

1.3. Complementary and permanent responsibility of
the ICRC

In cases where UNHCR is able to discharge its mandate,
the ICR C remains available for tasks in which its own specific capabil-
ities can be turned to account. Thus in keeping with a long-established
practice, it may at any time offer the services of its Central Tracing
Agency, in accordance with Point 9 of the Statement of Policy accom-
panying the 1981 Manila resolution. Only two of the many examples
will be given here.

24 See Art. 5, para. 3, of the Movement’s 25 René Kosirnik, “Droit international
Statutes: “The International Committee may humanitaire et protection des camps de réfu-
take any humanitarian initiative which comes giés”, in Studies and Essays on International
within its role as a specifically neutral and Humanitarian Law and Red Cross Principles,
independent institution and intermediary, in Honour of Jean Pictet, ICRC/Martinus
and may consider any question requiring exa- Nijhoff Publishers, Geneva, 1984, pp. 387-
mination by such an institution.” 393.
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In the course of the operation to assist the victims of the
genocide in Rwanda, the ICRC published, in collaboration with
UNHCR, UNICEF and the Federation, a joint declaration on
27 June 1994 emphasizing the importance of family unity and the
necessity of keeping the files of all evacuated children. About 150
other organizations took part in this large-scale programme between
1994 and 1997, which solved the problem of almost all unaccompa-
nied children.?

In Syria, following the Arab-Israeli conflict, the ICRC
continues to maintain contact between separated family members by
forwarding family messages for both Syrian citizens and Palestinian
refugees. In cooperation with UNHCR, it has also issued travel docu-
ments for refugees accepted by third countries but who lacked the
requisite identity documents for the journey there.

It also enables refugees to receive surgical treatment,
whether or not they are war casualties, by placing its knowlege and
expertise at their disposal. It did so for Cambodian refugees in
Thailand and Afghan refugees at Peshawar and Quetta (Pakistan), and
continues to do so today at Lokichokio (Kenya) for wounded and sick

persons coming from Sudan, among them refugees.

1.4. Particular problem areas

Refugee repatriation is another of the ICRC’s major con-
cerns. Even though it is generally not involved in repatriation opera-
tions, the ICRC considers that the time of and conditions for the
return of refugees must be carefully assessed by the States and organi-
zations concerned. With its good knowledge of the refugees’ countries
of origin it can consider all aspects of the situation and make recom-
mendations for refugees to return safely and in dignity. On several
occasions, when refugees were being returned to Cambodia,?

26 The ICRC, together with UNHCR, 27 With regard to Cambodia, the ICRC’s

UNICEF and several international NGOs, is
currently preparing a document summarizing
common principles of action for unaccompa-
nied children entitled “Guiding principles on
unaccompanied and separated children”.

memorandum of 14 November 1990 is par-
tially reproduced in: Frédéric Maurice/Jean
de Courten, “ICRC’s activities for refugees
and displaced civilians”, /RRC, No. 280,
January/February 1991, pp. 9-22.
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Afghanistan, Croatia, Bosnia-Herzegovina or Rwanda, the ICRC
warned of the risks of premature repatriation to unstable and often
mine-ridden areas or where the infrastructure had been destroyed.?

The problems of repatriation are frequently aggravated by
the presence of anti-personnel mines, which have a devastating effect
among the civilian population. Besides being a possible cause of dis-
placement, they also seriously hinder the reconstruction of the coun-
tries affected and prevent the return of refugees and displaced persons.
The adoption of the Treaty of Ottawa in 1997 and the resultant total
prohibition of anti-personnel mines are a tremendous step forward.
However, the impressive number of mines that have not yet been
cleared and the laying of new mines, despite the total ban, show just
how essential the Movement’s mine awareness programmes still are.

Lastly, the ICRC has also been challenged with regard to
the presence of combatants within refugee camps, in particular in Africa, be it
in Zaire and later the Democratic Republic of Congo, in Tanzania,
Zambia or Liberia. The ICRC has always clearly stated that, according
to the Hague Convention (V) of 1907, the authorities of neutral
States which receive armed elements on their territory are themselves
responsible for indentifying and disarming combatants and separating
them from civilians. This is a precondition for any visits by the ICRC
to ex-combatants who, according to the Third Geneva Convention of
1949, are entitled not to prisoner-of-war status but to equivalent treat-
ment and to repatriation at the close of hostilities.*

2. Internally displaced civilians
The definition of displaced persons to which the interna-
tional community usually refers is that of the Special R epresentative of

28 Jean-Philippe Lavoyer, “Refugees and
internally displaced persons: International
humanitarian law and the role of the ICRC”,
IRRC, No. 305, March-April 1995, pp. 162-180.

29 The Hague Convention (V) respecting
the Rights and Duties of Neutral Powers and
Persons in Case of War on Land, 18 October
1907, applies formally in the context of inter-

national conflicts; it may also be applied by
analogy to internal conflicts.

30 The Civilian Character of Asylum —
Separating Armed Elements from Refugees,
ICRC’s statement to the UNHCR Global
Consultations on International Protection,
first meeting, 8-9 March 2001.
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the United Nations Secretary-General on internally displaced persons,
Francis Deng. It is to be found in the Guiding Principles on Internal
Displacement.>!

These Guiding Principles adopted by the United Nations
reflect the content of international humanitarian law and human
rights law. However, the definition of displaced persons is so broad and
covers a group of persons whose needs are so varied — as indeed are
the motivations behind their displacement — that it goes beyond the
capabilities of a single organization.

It must be borne in mind that the ICRC itself is present
and active primarily in situations of conflict and internal violence, and
that the States have mandated it to protect and assist the victims of
those situations, thus also internally displaced civilians. In accordance
with the principle of impartiality, the ICRC gives priority to those
whose needs are most urgent. It consequently considers an internally
displaced person primarily as a civilian, who as such is protected by
international humanitarian law.

Although the ICRC contributed to the drafting of the
Guiding Principles and supports their dissemination, it will use them
solely when international humanitarian law is not or is only implicitly
applicable, or when they afford additional protection.

The ICRC has stressed on several occasions that interna-
tional humanitarian law, which is binding on both State and non-State
protagonists in situations of armed conflict, is eminently suited to solv-
ing most of the problems of internal displacement on account of such
situations.

31 UN Doc. E/CN.4/1998/53/Add.2. —
This document defines displaced persons as
follows: “internally displaced persons are
persons or groups of persons who have been
forced or obliged to flee or to leave their
homes or places of habitual residence, in par-
ticular as a result of or in order to avoid the
effects of armed conflict, situations of gen-

eralized violence, violations of human rights
or natural or human-made disasters, and who
have not crossed an internationally recogni-
zed State border”. See also Jean-Philippe
Lavoyer, “Guiding Principles on Internal
Displacement”, /RRC, No. 324, September
1998, pp. 467-480.
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2.1. Primary responsibility of the ICRC

2.1.1. Position on principle

Whenever civilians are internally displaced or otherwise
affected by conflict, the ICRC considers itself duty-bound to do its
utmost on their behalf, in keeping with the mandate assigned to it by
the various States and obviously insofar as the parties to the conflict,
the security conditions and the resources at its disposal allow. While
emphasizing once again that the primary responsibility lay with the
national authorities, the members of the Interagency Standing Committee
(IASC) recently drew renewed attention, in Rome in April 2000, to
the ICRC’s specific mandate for internally displaced persons who are
victims of armed conflicts and internal disturbances and tensions.*

The ICRC’s involvement in a given country aftected by
conflict extends well beyond the areas in which active hostilities are
taking place; it consequently takes care of internally displaced civilians
wherever they may be in that country. Moreover, in the famous appeal
judgment of the International Criminal Tribunal in The Hague, in the
Tadic case, the concept of armed conflict was extended to areas bor-

dering those where armed clashes were taking place.®

2.1.2. Reminder of some challenges to be met

In general, the ICRC’ assistance programmes seek to
strike a balance between targeted operations for displaced populations
and those intended for the civilian population as a whole. The ICRC

wishes first and foremost to promote the affected communities’ self-

32 “It should be noted that the ICRC has a
specific mandate to provide protection and
assistance to victims, including IDPs, of
armed conflicts, internal disturbances and
tensions. In  general, ICRC’s mandate is
discharged in close cooperation with
National Societies of the Red Cross/Red
Crescent supported by their International
Federation. The National Societies are
mandated to assist the most vulnerable
within their own countries, including IDPs,
and are often the first and only organisation

present at the inception of a disaster.”
Reproduced in Supplementary Guidance to
Humanitarian/Resident Coordinators on their
Responsibilities in relation to IDPs, 5 April
2000.

33 Marco Sassoli, “La premiére décision
de la chambre d’appel du tribunal pénal
international pour ['ex-Yugoslavie: TADIC
(compétence)”, Revue générale de droit
international public, Vol. 100, No. 1, 1996,
pp. 101-134.


http:tensions.32

622 THE ICRC’s POLICY ON REFUGEES AND INTERNALLY DISPLACED CIVILIANS

sufficiency and will therefore enhance the host population’s ability to
absorb the displaced persons. At the same time everything possible will
be done to preserve the displaced persons’ coping mechanisms and
avoid exacerbating the situation by increasing the disparities between
different sections of the population, or to prevent corruption and
appropriation by the warring parties of the assistance provided.

Thus by advocating better application of international
humanitarian law, the ICRC seeks to preserve conditions enabling the
civilian population to stay in their homes, to protect people who are
uprooted and to encourage their return as soon as the conditions so
permit. In this regard the lack of access by humanitarian organizations
to victims seriously impedes the implementation of international
humanitarian law and the deployment of humanitarian activities in
general. This lack of access is due to:
¢ deliberate obstruction by the parties to the conflict;

e inadequate security for humanitarian workers;

» forced population relocation as a military strategy.

2.2. Subsidiary responsibility of UNHCR

The competent organs of the United Nations (Secretary-
General, General Assembly) may, in a given situation, ask UNHCR to
assist displaced persons, as was the case in Bosnia in 1992.

Sometimes such requests are made by States which, to
avoid a further increase in the number of asylum-seekers already on
their territory, would like displaced persons to be assisted within their
country of origin as a preventive measure.

UNHCR may also, if it has cause for concern, take an
interest in the situation of returnees in their country of origin, which
is interlinked with that of internally displaced persons there. For
instance, the ICRC and UNHCR agreed in the field on a division of
labour in aid of Afghan refugees repatriated from Iran to volatile areas
of Afghanistan.

A recurrent scenario is when refugees and internally dis-
placed persons coexist in the same area. In Guinea Conakry, for
example, UNHCR looks after those who took refuge there before
the conflict broke out, whereas the ICRC takes care of the civilian
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population, and in particular those people who were internally
displaced on account of the conflict.

2.3. Comparative advantages
It is useful to recall that in a latent or ongoing conflict, the
ICRC has several comparative advantages. '
First of all, the ICRC bases its work for internally dis-
placed persons on binding treaties, unlike UNHCR, whose work for
them is essentially based on the Guiding Principles on Internal
Displacement. These principles are not binding and can be invoked by
all United Nations institutions. So substitution by UNHCR can only
remain exceptional, as is substitution of UNHCR by the ICRC in the
case of refugees. Indeed, it is likewise exceptional for the ICRC to be
entrusted, on the basis of a policy statement accompanying the 1981
Manila resolution, with the task of looking after refugees, whereas this
role was assigned to UNHCR by governments in binding refugee law
treaties.
It is essential that the ICRC be able to carry out its man-
date to the greatest possible extent, as otherwise internally displaced
civilian populations may well see:
¢ a UNHCR operation based on “soft law”, or invoking inter-
national humanitarian law without having expert knowledge of it,
just as if the ICRC were to avail itself of refugee law without
knowing its intricacies;

e their needs met only in government-controlled territory;

e the government concerned restricting the ICR C’ activities on the
pretext that UNHCR s already taking care of displaced civilians’ needs.

Secondly, the ICRC has an operational advantage, because
with its 10,000 or so staff members it provides both protection and
assistance at the same time, since the latter is not sub-contracted to
NGOs, as is the case for UNHCR.

Moreover, thanks to its experience, modus operandi and
physical proximity to the victims, the ICRC is best able to meet the
specific needs of civilians aftected by the conflict, who include inter-
nally displaced persons.
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Finally, the ICRC can act quickly because it does not
require authorization from the Secretary-General or the General
Assembly to do so.When the needs have been identified and assessed,
it can act immediately, subject to the obvious proviso that the warring
parties give their consent.

As an intergovernmental organization UNHCR, for its
part, is better placed and closer to government than is possible for the
ICRC, given the Committee’s independence and the dialogue it
maintains with all warring parties so as to play to the full its role as
neutral intermediary. For example UNHCR, with its great experience
in legislation for the enactment of refugee law, has been able to suc-
cessfully advise the Colombian government on the country’s domestic
law on internal displacement.

C. Towards healthy complementarity

In spite of an unequivocal legal framework, namely,
* refugee law for refugees, and a clear mandate for UNHCR; and
e international humanitarian law for civilians internally displaced by

conflict, and a clear mandate for the ICRC,

some cases of duplication have occurred in the past and may well do so
again in the future, in view of the ever-increasing complexity of the
situations in which these two organizations are working. Such cases
will have to be limited as much as possible, since they are neither in the
victims’ interests (risk of adverse effects to the extent of jeopardizing
the very persons one wishes to protect), nor in the donors’ interests in
terms of operating efficiency and cost.

Moreover, we must be realistic: in huge countries where
the area of hostilties and the area where peace prevails are far apart and
there is no danger of the conflict spilling over, the ICRC will not
always be able to act on its own throughout the territory.

As far as the Movement is concerned, its components will
meet the needs of displaced persons in countries as large as Russia or
Sudan by working within the framework of the Seville Agreement,
abiding by their respective mandates and performing their complemen-
tary functions. Complementary action between the Movement and the
United Nations’ specialized agencies must definitely also be envisaged.
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Whenever UNHCR is requested to intervene in a situa-
tion of armed conflict to aid internally displaced civilians and, likewise,
whenever the ICR C wishes to intervene in aid of refugees, the imme-
diate reaction of both institutions is, in principle, to start a dialogue so
as to exchange information on the activities that have been, or have yet
to be, organized. But this dialogue could be further reinforced.

If no agreement on a division of labour between
UNHCR and the ICRC is reached in the field, discussions should
continue at the headquarters of the two institutions, starting at the
operational level and ending, if necessary, at the highest institutional
level during the annual meeting between the High Commissioner for
Refugees and and the President of the ICRC.

Conclusion

At a time when the 50th anniversary of the Convention
on refugees’ rights, adopted on 28 July 1951, is being celebrated, it was
more than legitimate to speak of UNHCR in an account of the
Movement’s policy and especially that of the ICRC on refugees and
displaced civilians in areas of armed conflict. The brief historical out-
line at the beginning of this article also shows how much the plight of
refugees and then of internally displaced persons has been one of the
core concerns of the International Red Cross and Red Crescent
Movement. This review of the past has shown to what extent the
ICRC, on the one hand, and the League of Nations, then the United
Nations and finally UNHCR on the other, have worked with the
same humanitarian desire to alleviate the suffering of millions of
uprooted people.

It was also important to recall the ICRC’s fervent desire
for the establishment of the various intergovernmental refugee aid
agencies, of which UNHCR is the most recent, a desire expressed in
its appeals to States following the exodus caused first by the two world
wars, then that of hundreds of thousands of Palestinians due to the sit-
uation in the Middle East. It is therefore not possible to speak of com-
petition between UNHCR and the ICRC.

While occasional divergences between the two institu-
tions in the field may give rise to duplication, in most situations the
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responsibilities are divided out harmoniously. In closing, we shall

therefore state two essential considerations:

¢ the interests of refugees and internally displaced persons must be
safeguarded; and

 the efficiency of aid must be guaranteed.

With regard to the first consideration, it is of paramount
importance to ensure that refugees and displaced persons are not left
without the protection or assistance of any organization whatsoever.

‘With regard to the efficiency of aid, it is essential to avoid
duplication and to entrust responsibility to the organization that has
the most comparative advantages, taking into account the respective
primary and subsidiary mandates, as well as the required experience
and know-how or the operational capacity to respond to needs.

®
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Résumé

La politique du CICR a I’égard des réfugiés et des
populations civiles déplacées a Uintérieur de leur
propre pays

PAR FRANGOISE KRILL

Depuis sa_fondation en 1863, le Mouvement international de
la Croix-Rouge et du Croissant-Rouge — et plus particulierement
le CICR — s’est préoccupé du sort des réfugiés et des populations
civiles déplacées a Uintérieur de leur propre pays. La Croix-Rouge est
ainsi a lorigine de la création d’une structure qui s’intéresse au sort
des réfugiés sur le plan international et au centre de laquelle se trouve
aujourd’hui le Haut Commissariat des Nations Unies pour les
réfugiés. L'article porte principalement sur le défi relativement nou-
veau que doit relever la communauté internationale, a savoir le
déplacement des personnes a 'intérieur de leur propre pays. En guise
de conclusion, I"auteur en appelle a la communauté internationale et
aux institutions chargées de la protection des réfugiés et des personnes
déplacées pour qu’elles veillent a ce que les intéréts de ces personnes
soient sauvegardés en tout temps, a I’intérieur de leur propre pays, et
que Uefficacité de Uaide dont elles ont besoin soit toujours garantie.
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Flight in times of war

by
WALTER KALIN

rmed conflict always has been and still is the most impor-

tant cause of flight. The 50th anniversary of the Refugee

Convention provides an appropriate opportunity for re-

examining the relevance of international refugee law for
persons fleeing armed conflict and its multiple conceptual and legal
relationships with international humanitarian law.

The Convention relating to the Status of Refugees was
adopted on 28 July 1951 as an instrument aimed at solving the resid-
ual problems of refugees in Europe whose flight was caused by the
events of World War IL.! Today, it is internal rather than international
armed conflict that forces human beings all over the world to abandon
their homes and flee the dangers of war. For a long time, though, the
Refugee Convention found little application to situations of flight
caused by armed conflict but was instead mainly used to protect vic-
tims fleeing the often very stable totalitarian and authoritarian regimes
in Eastern Europe and the south. It was thought that the protection of
human beings in times of war should be left to international humani-
tarian law. However, international humanitarian law limits its protec-
tion to refugees who are on the territory of one of the parties to an
international conflict. This limitation has resulted in considerable chal-
lenges to the refugee protection regime as, traditionally, refugees flee-
ing the perils of war to third States were not regarded as persons hav-

40s00000s0s000s0sess00e0s0sssssssscscss0scas0cssanssns sessessessesscscsssscssccscssas sescssscessssvssssssscssoscssssssnse

WALTER KAuN is Professor of International and Constitutional Law at the
University of Bern (Switzerland). He has written extensively on refugee law and
was a consultant to UNHCR on several occasions.
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ing “a well-founded fear of being persecuted for reasons of race, reli-
gion, nationality, membership of a particular social group or political
opinion”, i.e. not as refugees as defined by the Refugee Convention.?

Another challenge is that the majority of persons forced to
leave their habitual residences as a consequence of armed conflict do
not become refugees, as they do not flee across an international bor-
der, but remain in their country as internally displaced persons. They
are a part of the civilian population, but might have specific protection
needs.

How is present international law dealing with these differ-
ent situations and problems? To answer this question, consideration
will first be given to the various situations in which civilian victims of
armed conflict have to flee (part 1). The article then focuses on inter-
national refugee law and shows how, in the past decade, this branch of
international law has become more relevant for the protection of per-
sons fleeing across international borders and seeking asylum abroad
(part 2). This is followed by a look at the law relating to the protection
of internally displaced persons (part 3). In closing, an answer is given to
the question, whether and to what extent present international law has
created a comprehensive and coherent protection regime for persons
fleeing the perils of armed conflict.

1 According to its Art. 1A, para. 2, the 1951
Convention on the Status of Refugees was
originally limited to the protection of persons
who fled as a “result of events occurring
before 1 January 1951”, and States had,
according to Art. 1B, para. 1(a), the possibility
to declare that this phrase should be under-

stood as “events occurring in Europe before
1 January 1951”. The temporal limitation was
removed by the 1967 Protocol relating to the
Status of Refugees, and only five States still
retain the geographical limitation.

2 Art. 1A, para. 2. For a discussion of this
notion of refugee see below.



RICR SepTEMBRE IRRC SEPTEMBER 2001 VoL. 83 N° 843 631

Relevant situations

Refugees under the control of a party to a conflict

In international humanitarian law, provisions on refugees
can be found in the (Fourth) Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of 12 August 1949, and
in Additional Protocol I.> This means that humanitarian law is con-
cerned only with a limited category of refugees, i.e. refugees who are
under the control of a party to an international armed conflict. Such
control exists in three situations: (1) nationals of an enemy State have
been admitted as refugees to the territory of that party before the con-
flict starts or seek refuge on its territory during the war; (2) nationals
of a neutral country have been admitted as refugees to the territory of
that party before or during the conflict; and (3) after fleeing to an
enemy State, nationals of that party come under its control again when
it occupies all or part of the enemy State’s territory.

Under the Fourth Geneva Convention, nationals of a bel-
ligerent State who seek refuge on the territory of an enemy State
are protected as aliens on the territory of a party to the conflict
(Articles 35 to 46). If such persons no longer enjoy the protection of
their home country, it is prohibited to treat them as enemy aliens
solely because of their national origin (Article 44). Article 73 of
Additional Protocol I extends the prohibition of adverse distinction to
all persons who, before the beginning of the hostilities, were regarded
as refugees or stateless persons under relevant international or national
instruments and designates them as protected persons. The principle of
non-refoulement, the very cornerstone of refugee protection, is
addressed in Article 45, paragraph 4, of the Fourth Convention, stipu-
lating that: “In no circumstances shall a protected person be transferred
to a country where he or she may have reason to fear persecution for
his or her political opinions or religious beliefs”.

3 Protocol Additional to the Geneva See Jean-Philippe Lavoyer, “Refugees and
Conventions of 12 August 1949, and relating internally displaced persons: International
to the Protection of Victims of International humanitarian law and the role of the ICRC”,
Armed Conflicts (Protocol 1), 8 June 1977. — IRRC, No. 305, March-April 1995, pp. 162-180.
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Refugee nationals of a neutral State who find themselves
on the territory of a belligerent State with which no diplomatic rela-
tions exist belong to the category of protected persons as defined by
the Fourth Convention, and this protection is extended by Protocol I
to refugees even if such relations do exist.*

Finally, refugees who, during an occupation of enemy ter-
ritory, fall into the power of their country of origin “shall not be
arrested, prosecuted, convicted or deported from the occupied terri-
tory, except for oftences committed after the outbreak of hostilities, or
for offences under common law committed before the outbreak of
hostilities which, according to the law of the occupied State, would
have justified extradition in time of peace”.’

Apart from the prohibitions of refoulement, international
humanitarian law does not contain special guarantees for refugees but
makes sure that, as protected persons, they are treated like other civil-
ians. In contrast, the Refugee Convention creates, as will be set forth
below, specific status rights for refugees. To the extent that enemy
nationals or nationals of a neutral State are refugees in the sense of the
1951 Convention, international humanitarian law and refugee law
complement each other, as refugees benefit from the guarantees of the
Refugee Convention even in times of war. It is true that “in time of
war or other grave and exceptional circumstances” a State party to the
Refugee Convention may take “measures which it considers to be
essential to the national security in the case of a particular person,
pending a determination by the Contracting State that that person is
in fact a refugee and that the continuance of such measures is neces-
sary in his case in the interests of national security”, but such measures
must be provisional and must be limited to what is really necessary.®
The provision allows, e.g., the internment of refugees prior to their
status determination,” but full derogation of the Convention during an
armed conflict is prohibited.®

4 See Art. 4, para. 2, Fourth Convention, and Interpretation, A Commentary, Institute

and Art. 73, Additional Protocol I. of Jewish Affairs, New York, 1953, p. 95.
5 Art. 70, para. 2, Fourth Convention. 8 Atle Grahl-Madsen, Commentary on the
6 Refugee Convention, Art. 9. Refugee Convention 1951, UNHCR, Geneva,

7 Nehemiah Robinson, Convention Relating 1963, p. 42.
to the Status of Refugees: its History, Contents
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Of particular relevance for refugees who are nationals of
an enemy State is Article 8 of the Refugee Convention stating that
“Iwl]ith regard to exceptional measures which may be taken against
the person, property or interests of nationals of a foreign State, the
Contracting States shall not apply such measures to a refugee who is
formally a national of the said State solely on account of such nation-
ality”. This provision clearly reflects Article 44 of the Fourth Geneva
Convention.

Refugees on the territory of a State not party to a

conflict

As mentioned above, international humanitarian law does
not apply to refugees who are citizens of a belligerent State and flee to
a State that is not party to the conflict they seek to escape.
International humanitarian law furthermore does not specifically
address the plight of those who escape internal armed conflicts by
fleeing abroad. It is in these two situations that the Refugee
Convention becomes particularly important.

Who is protected by the Refugee Convention and what
are its main guarantees? The Convention defines refugees as persons
who have left their country of origin and are in need of international
protection because they have or will become victims of persecution in
that country. The disregard for their most fundamental human rights
by the country of origin, the involuntary nature of their departure and
the fact that most often they arrive in the country of refuge without its
prior permission makes them an especially vulnerable category of
aliens. The Refugee Convention responds to their needs by granting
them a special status that not only protects them against discrimination
and against forcible return to the country of persecution (principle of
non-refoulement), but also provides them with a series of guarantees
necessary to start a meaningful new life and relating, e.g., to personal
status, property, access to courts, employment, housing, education,
social security, welfare or travel documents. In some of these domains,
States must ensure that refugees lawfully in the country of asylum
receive treatment at least equal to that which is granted to aliens
generally in the same circumstances (e.g. property rights, right of
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association, housing);” in other domains, such refugees have the right

to be treated in the same way as nationals (e.g. with regard to rationing,

elementary education, or social security).!’

This privileged status, however, is not accorded to all per-

sons who have fled abroad, but only to those who are refugees as
defined by Article 1A, paragraph 2, of the 1951 Refugee Convention.

According to this article,

“the term “refugee” shall apply to any person who:

owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nation-
ality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a
nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such
fear, is unwilling to return to it.”

This definition contains several important elements: !
Well-founded fear: Tt is not necessary for the refugee to have already
become a victim of persecution. Fear of future persecution is sufti-
cient if such fear is not just subjective but has an objective basis in
the facts of the case.

Persecution: It usually takes the form of human rights abuse or simi-
lar harm, but must reach a certain level of seriousness in order to be
regarded as relevant.

Convention grounds: What distinguishes refugees from other victims
of human rights violations who have left their country is the fact
that they are persecuted “for reasons of race, religion, nationality,
membership of a particular social group or political opinion”.
Whereas the grounds of race, religion and political opinion do not

9 Refugee Convention, Arts 13, 15 and 21. Geneva, 1992 (first edition 1979). See also
10 Refugee Convention, Arts 20, 22 and 24. James Hathaway, The Law of Refugee Status,
11 For a detailed analysis of this provision Toronto, 1991, pp. 29-188, and Guy Goodwin-

see UNHCR, Handbook on Procedures and Gill, The Refugee in International Law, 2nd
Criteria for Determining Refugee Status, ed., Oxford, 1996, pp. 40 -79.
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usually give rise to any particular problems, there is considerable
debate today about the meaning of “social group”. In contrast,
there is widespread consensus that “nationality” not only denotes
citizenship but also ethnicity.

e Outside the country of nationality or habitual residence: Flight is not a
necessary element of the refugee definition. Someone who has left
his country without having been persecuted at that time becomes
a refugee sur place when relevant circumstances change in a way
that would make him a victim of persecution were he then to
return to that country.

*  Unable or unwilling to avail himself of State protection: This last element
makes sure that refugee status is granted only if protection by the
country of origin is not available to the person concerned or if he,
in the light of what has happened or will happen to him, cannot be
reasonably expected to ask for such protection.

These rather complex requirements show that not every-
one fleeing the dangers of armed conflict will be regarded as a refugee
in the sense of the 1951 Refugee Convention. In fact, courts in many
countries held for a long time that refugee status could not be granted
to those fleeing armed conflict. At the same time, it is obvious that
even in times of war some persons might be persecuted for
Convention reasons. The 1990s in particular have been marked by an
increased use of armed conflict, directed against particular groups of
persons, as an instrument of persecution in the sense of the Refugee

Convention.

Persons displaced within the territory of their own

country

As already mentioned, most of those who have to flee the
dangers of international or internal armed conflict remain within their
own countries and thus become internally displaced persons.
International humanitarian law contains a few provisions that specifi-
cally mention the problem of internal displacement.'> Especially
important are those provisions that prohibit the deportation of

12 See Lavoyer, op. cit. (note 3), pp. 171 ff.
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civilians or stress that forced displacement of the civilian populations is
not permissible unless the security of the persons involved or impera-
tive military reasons so demand.'® Despite the limited number of such
legal norms, humanitarian law is of paramount importance for the
internally displaced, as they are part of the civilian population pro-
tected during international armed conflicts by the Fourth Geneva
Convention and significant parts of Protocol 1.'* During internal
armed conflicts Article 3 common to the 1949 Geneva Convention, as
well as the fundamental guarantees of Article 4 and the more specific
provisions of Articles 13-18 of Additional Protocol II," are fully
applicable to internally displaced persons.

Whereas such persons are almost fully protected during
international armed conflicts, the law on internal armed conflicts is
much more limited in addressing their protection needs. This is partic-
ularly true if a conflict is covered by common Article 3 only but does
not reach the threshold of application of Protocol II, or if a country
has not ratified the latter instrument. In such situations international
human rights law becomes important, for it also affords protection for
internally displaced persons who flee situations of tension, violence
and disturbances characterized by widespread human rights violations
but not amounting to a non-international armed conflict. It remains
applicable in all those situations insofar as the State concerned has not
legitimately derogated from relevant human rights conventions or that
specific guarantees are non-derogable. Admittedly, like international
humanitarian law, human rights law does not contain specific guaran-
tees for internally displaced persons, but they are nonetheless fully
entitled to invoke all relevant guarantees.

This is of paramount importance. Even though the factual
situation of internally displaced persons is often similar to that of

13 Fourth Convention, Arts 49 and 147; 15 Protocol Additional to the Geneva
Additional Protocol I, Arts 51, para. 7; 78, Conventions of 12 August 1949, and relating
para. 1; and 85, para. 4; and Additional to the Protection of Victims of Non-
Protocol Il, Arts 4, para. 3(e) and 17. International Armed Conflicts (Protocol 1),

14 See in particular Protocol I, Part IV, 8 June 1977.

Arts 48-79.
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refugees, from a legal point of view they are not refugees. Although
internally displaced persons have departed from their homes, unlike
refugees they have not left the country whose citizens they normally
are. As such, they remain entitled to enjoy the full range of human
rights as well as those guarantees of international humanitarian law
which are applicable in a given situation. This is why, in general, they
should not be treated like refugees, who are very often treated in
accordance with the lower standards applicable to aliens legally present
in the country of refuge.

International refugee law and victims of armed

conflict

As mentioned above, a traditional understanding of the
relationship between international humanitarian law and refugee law
maintains that refugee law was not really made to address the plight of
those who had to flee the dangers of war and seek refuge abroad. At
the same time, international humanitarian law does not provide any
protection for this large category of persons in need of international
protection. How has refugee law addressed this potential protection
gap? The answers have not been universal and uniform but largely

regional.

Broad refugee definitions in Africa and Latin America

Ever since the struggles for independence from colonial
powers, the refugee situations in Africa have consisted predominantly
of large flows of refugees crossing borders while escaping war, civil war
and extensive violence. Because of their sheer numbers, it would have
been impossible to distinguish, on the basis of a case-by-case determi-
nation, between those fleeing persecution for one of the reasons set
forth in the Convention and those escaping the general dangers of
war. Taking into account the obvious protection and assistance needs
of all those flooding in, such a distinction would also have been highly
artificial. The 1969 OAU Convention Governing Specific Aspects of
the Refugee Problem in Africa, which was adopted to deal with large
numbers of refugees in an adequate manner, found a solution by
broadening the definition of a refugee. In addition to refugees with a
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well-founded fear of political and similar persecution,'® Article I desig-
nates as a refugee

“every person who, owing to external aggression, occupation,

foreign domination or events seriously disrupting public order

in either part or the whole of his country of origin or national-

ity, is compelled to leave his place of residence in order to

seek refuge in another place outside his country of origin or

nationality.” !

This definition facilitates the determination of refugees on
a group basis and thus departs from the individualistic approach of the
1951 Refugee Convention. Article II on Asylum and Article V on
Voluntary Repatriation make clear that, normally, countries of refuge
should grant asylum or temporary residence until voluntary repatria-
tion becomes possible.'® This concept has enabled a flexible solution to
be found for many of the largest refugee crises of the past decades.
On the American continent, the refugee crisis of the

1980s in Central America reinforced the idea that a wider refugee def-
inition was needed and that those refugees should be granted asylum
until voluntary repatriation became possible. This is the approach
underlying the 1984 Cartagena Declaration on Refugees!” which
enlarged the refugee definition following the model of the OAU
Convention.” The declaration also reiterated the binding character of
the principle of non-refoulement.

16 Art. |, para. 1, repeats the refugee defi-
nition of Article 1A, para. 2.

17 Art. |, para. 2, 1969 OAU Convention
Governing Specific Aspects of the Refugee
Problem in Africa.

18 See, e.g. Lawyers Committee For Human
Rights, African Exodus: Refugee Crisis,
Human Rights and the 1969 OAU Convention,
New York, 1995, p. 30.

19 Cartagena Declaration on Refugees,
adopted at a colloquium entitled “Coloquio
sobre la Proteccion Internacional de los
Refugiados en Ameérica Central, México
y Panama: Problemas Juridicos y Huma-

nitarios” held at Cartagena, Colombia, from
19-22 November 1984.

20 Art. 3 of the Declaration recommends
as definition of a refugee “one which, in addi-
tion to containing the elements of the
Refugee Convention and the 1967 Protocol,
includes among refugees persons who have
fled their country because their lives, safety
or freedom have been threatened by general-
ized violence, foreign aggression, internal
conflicts, massive violation of human rights
or other circumstances which have seriously
disturbed public order”.
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Temporary protection in Europe?!

European countries were not ready to fill the gap between
the protection guaranteed to refugees under the Refugee Convention
and the larger group of persons who are forced to flee their country
owing to the dangers of armed conflict or systematic and widespread
human rights violations and who may not fulfil the requirements of
that Convention. For a long time such de facto refugees, as they were
then called, were denied asylum but in many countries received a so-
called B-status allowing them to remain as rejected asylum-seekers
until their safe return became possible.

When large numbers of asylum-seekers arrived after
armed conflicts broke out on the territory of the former Yugoslavia in
the early 1990s, it soon became apparent that this approach would not
work. This gave rise to the notion of temporary protection. The con-
cept was presented by the UN High Commissioner for Refugees in
1992 as an element of the Comprehensive Response to the
Humanitarian Crisis in the former Yugoslavia in order to cope with
the problems caused by the flight of hundreds of thousands from
armed conflict, genocide, “ethnic cleansing” and other serious and sys-
tematic human rights violations. As one author succinctly put it:

“The idea was to provide protection against refoulement and
respect for fundamental human rights while awaiting return in
safety and dignity following a political solution of the conflict
in former Yugoslavia. The other intention was to avoid over-

21 The following is based on Walter Kalin, Association, Report of the 67th Conference,
Towards a Concept of Temporary Protection, Helsinki, 1996, London, 1996, pp. 116-139;
Study on behalf of UNHCR, Division of  ibid., Interim Report on Temporary Protection,
International Protection, 12 November 1996. International Law Association, Report of the
See also Walter Kalin, Interim Report on 68th Conference, Taipei, 1998, London, 1998,
Refugee Procedures, International Law pp. 407-426.
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whelming the national refugee status procedures already con-
sidered as overburdened”.??

Some European States responded favourably to the High
Commissioner’s call and around 700,000 persons from Bosnia and
Herzegovina and from Croatia thus found refuge in Western Europe,>
in most cases without being formally granted refugee status. For the
majority of these States, “temporary” meant that protection was lim-
ited in time until return became possible, and large numbers of
refugees returned or were repatriated after the conflicts in Croatia and
Bosnia ended. Temporary protection again became an issue during the
1999 Kosovo crisis, and was widely granted on those same terms by
the main countries of refuge.

In both situations, temporary protection was applied on
the basis of either a political decision by the governments concerned
or relevant domestic legislation. An international instrument on tem-
porary protection of a binding nature did not exist during the relevant
period, but Member States of the European Union could base their
policies on a 1993 Resolution on certain common guidelines as
regards the admission of particularly vulnerable persons from the for-
mer Yugoslavia.?* Later, the EU Commission started to work on a
Directive on temporary protection. After lengthy preparations the

22 Donatella Luca, “Questioning tempo-
rary protection”, International Journal of
Refugee Law, Vol. 6, 1994, p. 535. On tempo-
rary protection, see also Morten Kjaerum,
“Temporary protection in Europe in the
1990s”, ibid., Vol. 6, 1994, p. 444; Reinhard
Marx, “Temporary protection — Refugees
from former Yugoslavia: International
protection or solution-oriented approach?”,
European Council on Refugees and Exiles,
June 1994; Joanne Thornburn, “Transcending
boundaries: Temporary protection and bur-
den-sharing in Europe”, International Journal
of Refugee Law, Vol. 7, 1995, p. 459; Karoline
Kerber, “Temporary protection in the
European Union: A chronology”, Georgetown
Immigration Law Journal, Vol. 14, (1999, p. 1,
PP- 39-50).

23 Report of the Sub-Committee of the
Whole on International Protection, UN Doc.
A/AC.96/858, 17 October 1995, para. 5.

24 Adopted by the Meeting of the
Ministers of the Member States of the
European Communities responsible for immi-
gration in the Member States of the European
Communities, Copenhagen, 1 and 2 June
1993. Reprinted with comments by Elspeth
Guild, The Developing Immigration and
Asylum Policies of the European Union,
Adopted Conventions, Resolutions, Recom-
men-dations, Decisions and Conclusions, The
Hague/London/Boston, 1996, pp. 293-309.
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Commission, in March 2000, presented a proposal for such a directive
that also addressed issues of burden-sharing in mass-influx situations.?

The purpose of the Directive is “to establish minimum
standards for giving temporary protection in the event of a mass influx
of displaced persons from third countries who are unable to return to
their country of origin ...” (Article 1). According to the proposal, the
EU Counclil, in the event of a mass influx, would take a decision by a
qualified majority vote to grant temporary protection to a specific
group of persons for one year. Such protection could be extended for
a maximum of another year. Asylum procedures would be suspended
during that period, unless a person requested an individual determina-
tion of his/her refugee status. Beneficiaries would be given a residence
permit during the duration of temporary protection, have access to the
employment market and to suitable accommodation, medical services
and education. They would also have a right to family reunification.
Temporary protection would be ended when “the situation in the
country of origin is such as to permit the long-term, safe and dignified
return, in accordance with Article 33 of the Geneva [Refugee]
Convention and the European Convention on Human Rights”
(Article 6). If such return was not possible after two years had elapsed,
States would start normal asylum procedures.>

Broadening the interpretation of Article 1A(2) of the

Refugee Convention?’

Critiques of temporary protection maintain that it
excludes genuine refugees from full enjoyment of the guarantees pro-
vided by the Refugee Convention. At the same time, it is still a moot

25 Proposal for a Council Directive on min- consensus had been reached to adopt it soon.

imum standards for giving temporary protec-
tion in the event of mass influx of displaced
persons and on measures promoting a bal-
ance of efforts between Member States in
receiving such persons and bearing the con-
sequences thereof, 24 May 2000, Doc.
500PC0303.

26 At the time of writing this article, the
Directive had not been adopted but a political

27 For details and references to case law,
see Walter Kalin, “Refugees and civil wars:
Only a matter of interpretation?”, Inter-
national Journal of Refugee Law, Vol. 3, 1991,
and “Non-State agents of persecution and
the inability of the State to protect”,
Georgetown Immigration Law Journal, No. 3,
Vol. 15, 2001, pp. 415-431.
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question as to whether and under what conditions persons fleeing
armed conflict might qualify as refugees under its Article 1A, para-
graph 2. It is not contested that among those coming from a war-torn
country, Convention refugees may be found (e.g. persons persecuted
for political opinions not related to the conflict). However, under what
circumstances could measures taken by the parties to the conflict
amount to relevant persecution? It is sometimes held that the exis-
tence of war or civil war as such does not constitute persecution.

Usually, one of the following three reasons is given:

e Insofar as someone becomes the victim of military and security
operations of the government against an external or internal
enemy, he or she, even if singled out, is not persecuted for reasons
of race, religion, nationality, membership of a social group or polit-
ical opinion, as the State is only exercising its legitimate right to
defend itself against an external attacker or internal insurgent.

* In order to be considered as persecuted, a person must not just
experience the plight suffered by everyone in a country. He or she
must become an individual target of persecutory measures to be
entitled to refugee status, not just an accidental victim of military
actions directed against the armed forces of the enemy. Therefore,
persons fleeing war and civil war do not meet the requirement of
“differential treatment” or of being “singled out for persecution”.

e Insofar as the victim fears persecution by non-State actors (insur-
gents, separatist groups, etc.), some countries, most notably
Germany, Switzerland and France, maintain that relevant persecu-
tion must be attributable to the State; therefore, refugee status is not
granted if the State is unable to protect the victim against persecu-
tion by non-State actors.

All three arguments raise complex questions of refugee
law that cannot be discussed here in detail. Suffice it to say that less
restrictive interpretations of Article 1A, paragraph 2, of the Refugee
Convention are not only possible but also warranted. Thus, military or
security operations directed against a particular group must be
regarded as racially, religiously, politically, etc., motivated if their tar-
get is a group of persons hors de combat who share certain racial,
religious or political characteristics and if the measures taken are
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disproportionate, e.g. because they are not justified by compelling rea-
sons or are much harsher in the case of that particular group than they
would be in the case of persons not regarded as (potential) enemies by
the State. In such situations, victims are considered as being singled out
for persecution when they become targets of unjustified military and
security operations because they are regarded as untrustworthy ele-
ments or allies of the enemy who deserve intimidation and punish-
ment. Finally, with the exception of the countries mentioned above,
the large majority of countries recognize today that persecution by

non-State agents 1s relevant if all other necessary requirements are met.

Protection of internally displaced persons:
The Guiding Principles on Internal Displacement

Background

Awareness of the plight and growing number of internally
displaced persons all over the world started to grow within the inter-
national community in the early 1990s. The UN Commission on
Human Rights decided in 1992 to study the question of internal dis-
placement, and a mandate was given to Dr Francis Deng,
Representative of the Secretary-General on internally displaced per-
sons. As part of his activities, the Representative submitted a compre-
hensive Compilation and Analysis of Legal Norms® pertaining to
internally displaced persons to the Commission on Human Rights in
1996. The conclusion reached in this study was that there are only
minor gaps in present international humanitarian and human rights
law applicable to internally displaced persons. At the same time it
made clear how complex and complicated the application of these
provisions is in an actual situation of displacement.

The Commission welcomed the Compilation and
requested the Representative to develop a normative framework to
enhance the protection of internally displaced persons. In response to
that request, a group of independent experts prepared the Guiding

28 UN Doc. E/CN.4/1996/52/Add. 2.



644 FLIGHT IN TIMES OF WAR

Principles on Internal Displacement with a view to restating the rele-
vant law in a short and “user-friendly” form.* These Guiding
Principles were submitted to the Commission on Human Rights in
1998. Since then, they have been widely distributed.

Content

The Guiding Principles define internally displaced per-
sons as “persons or groups of persons who have been forced or obliged
to flee or to leave their homes or places of habitual residence, in par-
ticular as a result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human rights or nat-
ural or human-made disasters, and who have not crossed an interna-
tionally recognized State border”. This description of an internally dis-
placed person highlights two elements: (1) the coercive or otherwise
involuntary character of that person’s movement, and (2) the fact that
such movement takes place within national borders. Even though most
displacement occurs during armed conflict, the Guiding Principles
thus cover other situations too.

The document states in Section I, on general principles, that
the Guiding Principles “shall be observed by all authorities, groups and
persons irrespective of their legal status” (Principle 2). What does this
mean? According to a traditional view, human rights provisions, apart
from a few exceptions, impose direct obligations on States and State
agents only. Conversely, international humanitarian law applicable in
situations of non-international armed conflict® binds all parties to the
conflict, including non-State actors. Individuals are indirectly bound
by human rights and humanitarian law insofar as they can be prose-
cuted for violations amounting to war crimes, genocide or crimes
against humanity. Principle 2 reflects this present state of international
law, but at the same time provides guidelines for anyone dealing with

29 UN Doc E/CN.4/1998/53/Add. 2. — See pp. 463-466; Walter Kalin, Guiding Principles
Jean-Philippe Lavoyer, “Guiding Principles on on Internal Displacement: Annotations,
Internal Displacement”, /RRC, No. 324, Washington D.C., 2000.

September 1998, pp. 467-480; Robert K. 30 Article 3 common to the 1949 Geneva
Goldman, “Codification of international rules Conventions, and 1977 Additional Protocol II.
on internally displaced persons”, ibid.,
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internally displaced persons, including international agencies and non-
governmental organizations.

After setting forth some general principles, the document,
in Section II, addresses the issue of protection from displacement. Of par-
ticular importance is Principle 6 explicitly recognizing a right not to
be arbitrarily displaced. This right is deduced from a variety of human
rights guarantees, including those of freedom of movement and choice
of residence and several provisions contained in humanitarian law
instruments addressing the issue of forced displacement of civilians.
Paragraph 2 of Principle 6 lists some important categories of prohib-
ited displacement, including displacement occurring as a consequence
of armed conflict. By stating that displacement of civilians would be
arbitrary in situations of armed conflicts, unless the security of the
civilians involved or imperative military reasons so demand, paragraph
2(b) reflects several articles of the Fourth Geneva Convention on the
protection of the civilian population and of the 1977 Additional
Protocols.?!

The main body of the Principles (Section III, Princi-
ples 10-23) relates to protection during displacement. These principles first
restate the applicable human right and then try to specify the relevance
of these general guarantees for internally displaced persons by setting
out their meaning in the context of displacement. Many of these spec-
ifications have been derived from international humanitarian law and
thus apply to situations of conflict-induced displacement. However,
numerous other guarantees such as Principle 12, paragraph 3, on the
protection of internally displaced persons from discriminatory arrest
and detention as a result of their displacement, Principle 18 on the
right to an adequate standard of living, Principle 21 on the protection
of property, Principle 23 on the right of education and others also
apply to persons who have been displaced by disasters or large-scale
development projects.

31 See in particular Art. 49 of the Fourth
Convention, and Art. 17 of Additional Proto-
col Il
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The next section of the Guiding Principles deals with the
issue of humanitarian assistance. These principles are of special relevance
to organizations helping internally displaced persons. Principle 25
stresses that the primary duty and responsibility for providing human-
itarian assistance to internally displaced persons lies with national
authorities, and thus underlines the principle of State sovereignty.
Assistance by international organizations and agencies can be delivered
only with the consent of the State concerned. Such consent, however,
cannot be denied for arbitrary reasons. In particular, if the government
concerned is unable to provide the required assistance itself, it cannot,
without lapsing into arbitrariness, prohibit access for prolonged peri-
ods of time to all organizations providing such assistance.

The document ends with the post-displacement phase,
addressing return, resettlement and reintegration (Section V, Prin-
ciples 28-30). Here, Principle 28 is important in spelling out the primary
duty and responsibility of competent authorities to establish condi-
tions and to provide the means which allow internally displaced per-
sons to return voluntarily, in safety and with dignity, to their homes or
places of habitual residence or to resettle voluntarily in another part of
the country. While this does not amount to an individual right to
return to one’s home, Principle 28 clearly outlines the appropriate
solutions to problems of displacement. Principle 29, paragraph 2, pro-
vides some guidance on property issues, although it has to be admitted
that present international law is rather weak in this regard.

Legal character

The Guiding Principles on Internal Displacement are nei-
ther a declaration of the rights of internally displaced persons nor do
they constitute, as such, a binding instrument. However, they reflect
and are consistent with present human rights and humanitarian law.
They do not replace the guarantees of these two bodies of law but try
to facilitate their application by restating many of those existing legal
provisions which respond to the specific needs of internally displaced
persons and by spelling them out in a form that facilitates their
application in situations of internal displacement. The Guiding
Principles address the full range of human rights and humanitarian law
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guarantees. They do not only cover civil and political rights but take
economic and social rights seriously, too. Moreover, many of the
specific Principles are derived from the Fourth Geneva Convention
and the two 1977 Additional Protocols. They thus cover the full range
of guarantees which are already binding upon States.

The Guiding Principles also clarify aspects of the protec-
tion of internally displaced persons where present international law
contains certain grey areas or even gaps.

In doing so, the Guiding Principles provide guidance for
all those confronted and dealing with situations of displacement. This
is achieved by synthesizing the many applicable norms of international
human rights and humanitarian law into clear principles, and by high-
lighting those more concrete aspects of human rights and humanitar-
1an law guarantees that are of special significance for the displaced. So
although not a binding legal document like a treaty, the Principles are
based on hard law.

This basis is an important reason why the Guiding
Principles have gained, in a relatively short period of time, consider-
able recognition and standing. Inter alia, the Commission on Human
Rights, the Economic and Social Council (ECOSOC) and the UN
General Assembly have adopted resolutions taking note of the
Principles and of the Representative’s intention to use them in his dia-
logues with governments, intergovernmental bodies and NGOs. In
January 2000, the Security Council, in a Presidential statement, did the
same.” Regional organizations such as the Organization of African
Unity (OAU) and the Organization for Security and Co-operation in
Europe (OSCE) have begun to disseminate the Principles. The Inter-
American Commission on Human Rights of the Organization of
American States (OAS) has called the Guiding Principles “the most
comprehensive restatement of norms applicable to the internally
displaced” which “will provide authoritative guidance to the
Commission on how the law should be interpreted and applied during

32 Promoting peace and security: Human-
itarian assistance to refugees in Africa,
S/PRST/2000/1, 13 January 2000.
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all phases of displacement”,*® and in its missions to different countries
assesses conditions on the ground in terms of the Principles.

Finally, international and national non-governmental
organizations (NGOs) have been publicizing and widely circulating
the Principles and have organized workshops and meetings in a num-
ber of countries, together with regional and international organiza-
tions, to discuss how best to implement them in the field. Moreover,
several governments have accepted the authoritative character of the
Guiding Principles by incorporating them into their laws and poli-

cies.

Conclusions

To what extent has present international law created a
comprehensive and coherent protection regime for persons fleeing the
perils of armed conflict?

It is fair to say that in recent years, the international com-
munity has taken major steps forward towards such a regime.
International humanitarian law addresses the needs of those refugees
who, during an international armed conflict, are on the territory of a
party to the conflict. It also protects internally displaced persons dur-
ing international and internal armed conflicts. Such persons are fur-
thermore protected by applicable human rights guarantees.
International refugee law provides protection to those who have left
their country because they have a well-founded fear of becoming vic-
tims of, inter alia, acts of violence carried out in the context of an
armed conflict that amount to persecution. For those fleeing armed
conflict who are not persecuted in this narrow sense, regional solutions
have been found, such as the introduction of a wider definition of
refugees in Africa and Latin America or of temporary protection in

33 Inter-American Commission on Human Republica, | Série — No. 1, 5 January 2001;
Rights, Third Report on the Situation of Human Burundi, Protocol relatif a la création d’un

Rights in Colombia, 1999, Chap. 4, para. 10. cadre permanent de concertation pour la pro-
34 See, e.g. Angola, Conselho de Ministros, tection des personnes déplacées, 7 February
Decreto No. 1/01, Normas sobre o reassenta- 2001.

mento das populacdes deslocados, Diario da
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Europe. All these different instruments and sets of legal provisions
complement and reinforce each other.

Despite these positive developments, problems regarding
the protection of persons fleeing war persist. These include a continu-
ing tendency to interpret the 1951 Refugee Convention too narrowly
in the case of persons fleeing from areas of conflict; the fact that
despite its strong roots in international humanitarian and human rights
law, the legal protection of internally displaced persons is in an early
formative stage; and a certain lack of coordination between and coop-
eration by the multiple international entities dealing with the different
categories of persons fleeing situations of armed conflict.

[ J
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FLIGHT IN TIMES OF WAR

Résume

Fuir en temps de guerre
PAR WALTER KALIN

Dans quelle mesure le droit international en vigueur a-t-il créé
un régime de protection cohérent et complet pour les personnes qui
fuient les périls d’un conflit armé ? Le droit humanitaire répond aux
besoins des réfugiés qui, lors d’un conflit armé international, se trou-
vent sur le territoire de 'un des belligérants. Il protége en outre les
personnes déplacées a Iintérieur de leur propre pays lors d’un conflit
armé international ou non international. Ces personnes sont égale-
ment protégées par les garanties des droits de I’homme applicables. Le
droit international des réfugiés assure une protection aux personmnes
qui ont fui leur pays parce qu’elles craignent avec raison d’étre vic-
times, notamment, d’actes de violence perpétrés dans le contexte d’un
conflit armé et assimilables a la persécution fondée sur les raisons
énoncées dans la Convention de 1951. Des solutions régionales,
telles que 'élargissement de la définition du réfugié en Afrique et en
Amérique latine, ou la protection temporaire en Europe, ont été trou-
vées pour les personnes qui fuient un conflit armé et qui ne sont pas
Pobjet de persécutions au sens strict du terme.
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The cross-fertilization of
international humanitarian law
and international refugee law

by
STEPHANE JAQUEMET

nternational refugee lawyers sometimes have a problem of iden-

tity. They are used to living in a small cosy house, of which they

know each room and cranny and, if any, each hidden place. After

all, the 1951 Refugee Convention and its 1967 Protocol, taken
together, contain less than 60 articles. Attempts to provide a more
ambitious and more comprehensive treaty-law framework have failed,
except on one continent, Africa, where the OAU in 1969 adopted the
Convention Governing the Specific Aspects of Refugee Problems in
Africa. The problem is that this tiny house cannot accommodate
refugee protection in its entirety. Whereas the codification process has
been put on hold, the refugee problem has inexorably grown in scope,
magnitude and complexity. The logical — and rather pragmatic —
response has been non-treaty legal expansion, either by using existing
buildings around the tiny house or by erecting, sometimes hastily, legal
annexes. The latter have taken on diverse forms, including the adop-
tion of national implementing legislation, jurisprudential develop-
ments, and the creation of soft law (through United Nations General
Assembly Resolutions and the Conclusions of the United Nations
High Commissioner’s Executive Committee). As to “squatting” in

.........................................................................................................................

STEPHANE JAQUEMET is Chief of the Promotion of Refugee Law Section, Office of the
UN High Commissioner for Refugees, Geneva. He previously worked for the
ICRC as a delegate and legal adviser.
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existing buildings, refugee law has made use of two sister branches of
law: human rights law and international humanitarian law.

While much has been written about the interface
between refugee law and human rights law, a great deal remains to be
said about the relationship between humanitarian law and refugee law.

Firstly, international humanitarian law and refugee law
come into contact quite naturally when refugees are caught up in an
armed conflict. In that case, such people are at the same time refugees
and conflict victims. Logically, they should be under the dual protec-
tion of refugee law and humanitarian law, which should apply concur-
rently. Secondly, international humanitarian law and refugee law,
instead of applying concurrently, can apply successively, forming a sort
of continuum in terms of protection. In other words, a victim of
armed conflict may be forced to leave his or her country because he or
she does not obtain adequate protection from international humani-
tarian law, for instance in all conflicts where there are gross violations
of human rights and grave breaches of humanitarian law. In such cir-
cumstances, those grave breaches constitute a substantial part of the
refugee definition and become the determining factor triggering
refugee protection. Thirdly, international humanitarian law may have
influenced refugee law in that the latter may have “borrowed” from
the former concepts, principles or rules, either at the standard-setting
level or at the interpretation stage. One of the cardinal principles of
international refugee law, the exclusively civilian character of refugee
camps and settlements and, more broadly, of asylum, has been shaped
and permeated by a founding principle of international humanitarian
law, namely, the principle of distinction (the prohibition of attacks
against civilian populations and civilian objects). Another example is
the exclusion from the protection of the Refugee Convention of per-
sons who have committed a war crime.

This article will be confined to a brief and non-exhaustive
discussion of the first two aspects of the relationship between inter-
national humanitarian law and refugee law.
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Refugees caught up in an armed conflict:
the concurrent application of refugee law and
international humanitarian law

The refugee in international and non-international

armed conflict '

The question of whether refugees are protected by inter-
national humanitarian law has been discussed on many occasions in
the International Review of the Red Cross,!

return here to an issue that is rather technical. Both as civilians and as

and there is no need to

persons who do not enjoy the protection of their government,
refugees are protected by humanitarian law treaties and by customary
law, in the context of both international> and non-international
armed conflict. In addition, refugees in armed conflict continue to be
protected by international refugee law. An antithetical or a contrario
interpretation of Article 9 of the 1951 Convention leads to the con-
clusion that the Convention “is to be applied not only in normal peace
time, but also in time of war...”.3 Article 5 clearly allows for the con-
current application of the Convention and other instruments granting
“rights and benefits” to refugees. In other words, protection by inter-
national refugee law does not result in the abolition of broader rights
granted by other treaties, such as international humanitarian law
treaties. What are the implications and the consequences, for both
refugees and States parties, of such concurrent application of refugee

law and international humanitarian law? Does concurrent application

1 See Francoise Krill, “ICRC’s action in aid
of refugees”, IRRC, No. 265, July-August
1988, pp. 328-350; Jean-Philippe Lavoyer,
“Refugees and internally displaced persons:
International humanitarian law and the role
of the ICRC”, /RRC, No. 305, March-April 1995,
pp. 162-180; International Committee of the
Red Cross, “Internally displaced persons: The
mandate and role of the International
Committee of the Red Cross”, /IRRC, No. 838,
June 2000, pp. 491-500.

2 With respect to international armed
conflicts, there is a small deficiency or gap in
the protection offered by the Geneva
Conventions. The gap has been largely but
not entirely bridged by Article 73 of Protocol
1. See Krill, op. cit. (note 1), p. 330 f.

3 Atle Grahl-Madsen, Commentary on the
Refugee Convention 1951, UNHCR, Geneva,
1997, p. 42.
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increase protection for refugees and create additional obligations for
States?* What value does international humanitarian law have for
refugees caught up in armed conflict?

The two chapters of international law have different histo-
ries and represent two different challenges to the “sacrosanct” principle
of State sovereignty. In its written form, international humanitarian
law came into being in the mid-nineteenth century, while refugee law,
like human rights law, is a creation of the twentieth century. Unlike
international humanitarian law, refugee law was not designed for the
special circumstances existing in times of war. During armed conflict,
refugee law has certain weaknesses, which can be partly corrected by
humanitarian law:

1. Article 9 of the 1951 Convention relating to the Status
of Refugees allows a Contracting State to take “provisionally mea-
sures” against asylum-seekers or refugees “in time of war or other
grave and exceptional circumstances”. Though this provision lays
down a certain number of safeguards and limitations, it authorizes a
Contracting State to derogate from all the provisions of the
Convention. Unlike other human rights treaties, the 1951 Convention
does not contain a set of core rights which cannot be waived in any
circumstances, so there is a risk of refugee rights being suspended in
time of war. Fortunately, international humanitarian law contains
important complementary safeguards; it also urges States to show the
greatest restraint in applying special measures to protected persons.®

2. International refugee law is based on the assumption
that refugees are, with some exceptions, accorded the same treatment
as aliens in general.® In times of war, however, aliens are usually the first
to see their rights restricted or reduced. Under Article 7 of the 1951
Convention, such limitations or derogations could affect refugees. Also
pertinent is Article 44 of the Fourth Geneva Convention, which reads
as follows:

4 Nehemiah Robinson, Convention rela- 5 See in particular Part Ill of the (Fourth)
ting to the Status of Refugees: Its History, Geneva Convention relative to the Protection
Contents and Interpretation, reprinted by of Civilian Persons in Time of War of
UNHCR, Geneva, 1997, p. 67. 12 August 1949.

6 Article 7 of the 1951 Convention.
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“In applying the measures of control mentioned in the present
Convention, the Detaining Power shall not treat as enemy aliens
exclusively on the basis of their nationality de jure of an enemy
State, refugees who do not, in fact, enjoy the protection of any
government.”

The interpretation of this rule makes it clear that the status
of a refugee as an alien is largely artificial and should not lead to auto-
matic curtailment of his or her rights:

“People who are in fact the first victims of the Power at war
with their country of asylum and who are in certain cases in
favour of the latter’s cause, obviously cannot be treated as ene-
mies. The purely formal criterion of nationality must therefore
be adjusted, for it rests on an essentially legal and technical con-
ception, and the strict application of such a contradiction would
be in contradiction to human reality and contrary to justice and
morality.”’

It is interesting to note that Article 44 of the Fourth
Geneva Convention expressly served as a precedent for the inclusion
of Article 8 in the 1951 Convention, thus establishing a link between
humanitarian law and refugee law.

3. It is generally accepted that dissident groups who, in a
non-international armed conflict, control part of a territory, including
its refugee population, are bound neither by refugee law nor by human
rights law. However, there is no serious disagreement over the ques-
tion of whether international humanitarian law is binding upon dissi-
dent or insurgent groups in internal armed conflict. The nearly unani-
mous answer is “yes”, despite the fact that such groups are not party to
international treaties. The reasons given for such an obligation for the
insurgent side have not always been convincing,® but they have not
been seriously challenged. The main and most consistent arguments
developed in favour of such an interpretation are as follows:

7 Jean S. Pictet (ed.), Geneva Convention 8 Francois Bugnion, Le Comité internatio-
relative to the Protection of Civilian Persons nal de la Croix-Rouge et la protection des
in Time of War: Commentary, ICRC, Geneva, victimes de la guerre, ICRC, Geneva, 1994,
1958, p. 264. p. 380.
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e Article 3 common to the four Geneva Conventions (as well as
most provisions of their Additional Protocol II of 1977), is clearly
addressed to both sides, stating that “each Party to the conflict shall
be bound to apply...” (emphasis added). By definition, the “other”
party to an internal armed conflict is one or more dissident groups.

¢ Fundamental rules of international humanitarian law® are not only
codified as treaty law but have become customary law. Thus, they
apply in all circumstances, regardless of whether a party to an
armed conflict has formally accepted them or not.

* Rules of international humanitarian law govern not only the con-
duct of States, or those representing a State, but also the conduct of
individuals.

e Violation of these rules incurs individual criminal responsibility,
not only during international armed conflicts but also during
internal armed conflicts. This is quite a new development. Both
Article 3 and Protocol II say nothing at first sight about criminal
responsibility and the prosecution of war crimes. In the Tadic case,
however, the Trial Chamber of the International Tribunal for the
former Yugoslavia recognized the existence of a customary rule
extending individual criminal responsibility to situations of inter-
nal armed conflict.!

* The Rome Statute of the International Criminal Court has now
clarified some of the points that were still unclear in the Statutes of
both ad hoc International Tribunals.! According to Article 8 of the
Rome Statute, the Court shall have jurisdiction over war crimes,
including those committed during armed conflicts that are not
international in character. In addition, Article 25(1) is uncompro-
mising with respect to individual responsibility:

9 Including Article 3 common to the 1949 10 Judgment of Trial Chamber Il in the
Geneva Conventions and several provisions Dusko Tadic case, 7 May 1997, para. 613.
of the 1977 Additional Protocol II. 11 For the former Yugoslavia and Rwanda,

respectively.
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“A person who commits a crime within the jurisdiction of the
Court shall be individually responsible and liable for punish-
ment in accordance with this Statute.”

The binding character of international humanitarian law

for dissident groups is crucial for refugee protection. When refugees

are caught up in an internal armed conflict and find themselves under

the territorial control of a non-governmental entity, they are left with

no other protection than that afforded by humanitarian law. As pointed

out above, international refugee law is not binding for dissident

groups; it is addressed exclusively to States. The obligation of non-gov-

ernmental armed groups to respect the rights of refugees is therefore

based on international humanitarian law and not on refugee law.

International humanitarian law has further advantages

over refugee law:

The four 1949 Geneva Conventions — which, with their 1977
Additional Protocols, constitute the core of international humani-
tarian law — have been ratified or acceded to by 189 States,'? com-
pared with 140 States party to the 1951 Refugee Convention
and/or its 1967 Protocol.!?

The rules on denunciation are different. While a denunciation of
the 1949 Geneva Conventions and their Additional Protocols “shall
not take effect until peace has been concluded”, a denunciation of
the 1951 Refugee Convention automatically takes place one year
from the date on which it is received by the Secretary-General of
the United Nations.

Finally, the rules of international humanitarian law cannot, by their
very nature, be either derogated from or renounced, as they are a
compromise between the concepts of “military necessity” and
“humanity”.

In situations where humanitarian law and international refugee law
apply concurrently, it is not impossible that a norm of humanitar-
ian law might be at variance with a norm of refugee law. Which
norm should prevail in such a case? How should inconsistencies or

12 As at 1 May 2001. 13 As at 1 May 2001.
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differences between norms belonging to two different treaties be
resolved? To answer these questions the human rights/humanitar-
ian nature of both treaties, which calls for a more dynamic
approach to interpretation, should be taken into account. Since
both international humanitarian law and international refugee law
aim to protect human beings and to secure their basic rights, the
norm which offers the best protection to the individual concerned
should then prevail. The best interest of the protected person
should always be the prime consideration.!*

Prisoners of war released at the end of hostilities who
refuse to be repatriated and apply for asylum
One of the most interesting examples of the concurrent

application of international humanitarian law and refugee law is the

issue of prisoners of war who, at the end of hostilities, refuse to be

repatriated and instead apply for asylum in the detaining State. From a

refugee law perspective, a former soldier who has been disarmed and

detained by the enemy State can be a refugee. The only conditions for

being a refugee are the following:

applicants must meet the conditions set forth in Article 1,A (2) of
the 1951 Refugee Convention, in particular, they must have a well-
founded fear of persecution for reasons of race, religion, nationality,
membership of a particular social group or political opinion;
there must be no serious reasons for considering that they commit-
ted a war crime or a crime against humanity during the time they
were fighting; and
they are required to lay down their arms and cease military activity
in the country of asylum.

In many cases of international armed conflict, when pris-

oners of war are released at the end of the hostilities the reaction of the

“Power on which the prisoners depend” — in other words, their

country of origin — is ambiguous. Released prisoners of war may be

14 See, e.g., Malcolm N. Shaw,

International Law, 4th ed., Cambridge
University Press, 1997, p. 658.
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seen as heroes who have suffered for their country, but they may
equally be regarded as traitors or cowards who have been captured
instead of accepting a courageous death, or even as collaborators with
the enemy. (Though a clear violation of the Third Geneva
Convention, a long captivity can be used by the Detaining Power to
obtain intelligence from its prisoners.) In the latter two cases, a pris-
oner of war who is repatriated to his/her country of origin might have
a “well-founded fear of persecution” based on one of the five grounds
spelled out in the 1951 Refugee Convention. In most cases, the claim
to a fear of persecution will fall under the heading of “membership of
a particular social group”, as released prisoners of war can constitute a
category of persons who are perceived as disloyal to their country. This
interpretation is in line with the authoritative recommendation of the
UNHCR. Handbook, which states:
“Membership of such a particular social group may be at the
root of persecution because there is no confidence in the
group’s loyalty to the Government or because the political out-
look (...) of its members, or the very existence of the social
group as such, is held to be an obstacle to the Government’s
policies.”>

In other cases, the claim can be based on “political opin-
ions” (not necessarily expressed, but rightly or wrongly attributed to
the applicant by the authorities of his/her country of origin), “race”,
“nationality” or “religion”.

From a refugee law perspective, the repatriation of such
individuals who have a credible claim would amount to a violation of
the principle of non-refoulement.

In international humanitarian law, the treatment of pris-
oners of war, including their release and repatriation, is governed by
the Third Geneva Convention of 12 August 1949 relative to the
Treatment of Prisoners of War. Two provisions of this Convention are
central to the issue of release and repatriation of prisoners of war, and

15 UNHCR, Handbook on Procedures and relating to the Status of Refugees, Geneva,
Criteria for Determining Refugee Status under January 1992, p. 19.
the 1951 Convention and the 1967 Protocol
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their inter-linkage with the principle of non-refoulement is crucial for
refugee protection.

Article 109 of the Third Geneva Convention concerns the
release and repatriation of sick and injured prisoners of war during
hostilities. The article’s third paragraph states that “no sick or injured
prisoner of war who is eligible for repatriation under the first para-
graph of this Article, may be repatriated against his will during hostili-
ties”. This prohibition constitutes an absolute legal guarantee against
refoulement, the latter being precisely defined as forcible return or
return against the will of the person concerned.

Unfortunately, Article 109 of the Third Geneva
Convention applies only in rather exceptional situations. The large
majority of prisoners of war are not so sick or injured that they are
released and repatriated during hostilities. The release and repatriation
of able-bodied prisoners of war (including those who are not seriously
sick or seriously wounded) will usually take place at the end of hostil-
ities and will not be governed by Article 109, but by Article 118 of the
Third Convention. This is a vaguer and more ambiguous provision and
does not take the wishes of the prisoners of war into account. Its first
paragraph merely states, quite unequivocally, that “[p]risoners of war
shall be released and repatriated without delay after the cessation of
active hostilities”. Taken out of its broader context and interpreted lit-
erally, this provision may well be seen as incompatible with the princi-
ple of non-refoulement:

“The conjunction ‘and’ between the words ‘released’ and ‘repa-
triated’ may, therefore, create the impression that any prisoner of
war who is released after the cessation of hostilities must also be
repatriated irrespective of his will. In fact, when in the course of
the Geneva Conference of 1949, a proposal was made to add to
Article 118 a paragraph granting prisoners of war the option of
not returning to their country if they so desire, it was rejected in
a vote, owing to the apprehension that such a provision would
serve as an escape clause for a Detaining Power wishing to
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retain prisoners on the pretext that they are unwilling to be
repatriated.” !
The apprehension of States was mainly based on the fact
“that at the end of the Second World War a number of States had kept
prisoners of war in captivity for a very long time for various reasons.
Every effort was therefore made to ensure repatriation as soon as pos-
sible after the end of the hostilities.”"” The proposal, made by Austria,
to include a clause giving prisoners of war the option of not being
repatriated to their country of origin was rejected on other grounds:
“The Soviet delegation opposed the Austrian suggestion
because prisoners of war might not be able to express them-
selves with complete freedom. Furthermore, the proposed pro-
vision might give rise to undue pressure on the part of the
Detaining Power. The delegate of the United States concurred
in such views and the Austrian proposal was rejected ‘by a large
majority’ 18
Not long after the adoption of the 1949 Geneva
Conventions, and almost coincidental with the adoption of the 1951
Refugee Convention, the issue of whether prisoners of war can be
forcibly repatriated to their country of origin became a major concern
in the negotiations leading to an armistice during the Korean War.
Thousands of Chinese and North Korean POWSs, when interviewed
by the United Nations Command, said that they would resist forcible
repatriation, because if they were returned, “they would be executed
or imprisoned or treated brutally in some way”."” In other words, they
expressed a fear of persecution and asked not to be forcibly returned to
such persecution or torture.
Although none of the parties to the Korean conflict had
ratified the 1949 Geneva Conventions, all of them gave assurances at
the beginning of hostilities that they would apply them de facto. They

16 Yoram Dinstein, “Refugees and the law 18 Christiane Shields-Delessert, Release
of armed conflict”, Israel Yearbook on Human and Repatriation of Prisoners of War at the
Rights, Vol. 12, 1982, p. 102. End of Active Hostilities, Schulthess Verlag,

17 Jean S. Pictet (ed.), Geneva Convention Zurich, 1977, p. 170.
relative to the Treatment of Prisoners of War: 19 /bid., p. 158.

Commentary, ICRC, Geneva, 1960, p. 543.
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accordingly examined the issue of repatriation in the light of Ar-
ticle 118 of the Third Convention, but they disagreed as to the
article’s meaning. Negotiations were long and arduous, but eventually
ended with all parties signing a special Agreement on Prisoners of War
which incorporated the principle that the will of a prisoner of war
should be respected. This principle meshed with the nearly contem-
poraneous resolution of the General Assembly of the United Nations,
adopted on 3 December 1952, that “force shall not be used against
prisoners of war to prevent or eftect their return to their homelands
and no violence to their persons or affront to their dignity or self-
respect shall be permitted in any manner or for any purpose
whatsoever...” .2

Today it is no exaggeration to say that an interpretation
that takes into account the will of the prisoner of war is not only in
line with the spirit of the Geneva Conventions, but also reconciles
international humanitarian law and refugee law by giving precedence
to the principle of non-refoulement. It may also be said that this inter-
pretation is authoritative.

“The point of departure here is that every prisoner of war must
be afforded free choice whether or not to return to his country.
But this right must be exercised in such objective conditions
(out of the control of the Detaining Power) that there cannot
be any doubt as to the free exercise of that choice. The option of
repatriation is bestowed on the prisoner of war personally, and
not on the two States concerned (the country of origin or the
Detaining Power).”?!

The Commentary on the 1949 Geneva Conventions pub-
lished by the ICRC proposes the following interpretation of Arti-
cle 118 of the Third Convention, an interpretation that fully conforms
to refugee law principles and standards:

“1. Prisoners of war have an inalienable right to be repatriated
once active hostilities have ceased. In parallel (...) it is the duty of
the Detaining Power to carry out repatriation and to provide the
necessary means for it to take place....

20 UNGA A/RES/610(VII). 21 Dinstein, op. cit. (note 16), p. 102.
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2. No exceptions may be made to this rule unless there are seri-
ous reasons for fearing that a prisoner of war who 1s himself
opposed to being repatriated may, after his repatriation, be the
subject of unjust measures affecting his life or liberty, especially
on grounds of race, social class, religion or political views, and
that consequently repatriation would be contrary to the general
principles of international law for the protection of the human
being. Each case must be examined individually.”?

The ICRC, which in most international armed conflicts
has been able to assume invaluable humanitarian and protection func-
tions vis-a-vis prisoners of war and has almost systematically been a
substitute for a Protecting Power, has consistently held the view that
prisoners of war at risk of being persecuted in their country of origin
must not be repatriated. In the context of the 1990-1991 Gulf War,
ICRC delegates interviewed all Iragi POWs who had expressed their
unwillingness to be repatriated and determined that they should be
treated as asylum-seekers.?

Article 118 of the Third Geneva Convention, as inter-
preted during successive international armed conflicts, has proved to
be a good example of the complementary character of international
humanitarian law and refugee law: they do not simply overlap, but
instead represent a legal and institutional “hand-over”. As long as pris-
oners of war are held in captivity and there is no obligation to release
them, they are protected by the Geneva Convention. They have POW
status and are under the responsibility of the Detaining Power.?* But as
soon as there is an obligation to release them, those who would be at
risk of persecution in their country of origin are entitled to have their

22 Op. cit. (note 17), pp. 546-547.

23 Peter Rowe (ed.), The Gulf War in
International and English Law, Sweet and
Maxwell, London, 1993, p. 203.

24 The responsibility of the State detai-
ning POWSs is 'clearly stated in the Third
Geneva Convention, Art. 12, para. 1, which
reads as follows: “Prisoners of war are in the
hands of the enemy Power, but not of the

individuals or military units who have captu-
red them. Irrespective of the individual res-
ponsibilities that may exist, the Detaining
Power is responsible for the treatment given
them”. — POWs must at all times be treated
humanely and are entitled in all circum-
stances to respect for their persons and their
honour (ibid., Arts 13 and 14).
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claim examined and their refugee status determined by the Detaining
Power. This State is no longer merely the Detaining Power but must
assume a different responsibility/obligation deriving from refugee law
and principles that include, but are not limited to, the principle of
non-refoulement. Institutionally, the ICRC’s mandate to monitor com-
pliance with international humanitarian law should end on the day
UNHCR takes over, although in practice some overlapping will be
necessary in order to avoid a protection gap.

Thus released prisoners of war who refuse to be repatri-
ated for fear of persecution become “classic” asylum-seekers whose
case should be examined in the light of all refugee law rules and prin-
ciples. If the applicants are deemed to have a well-founded fear of per-
secution based on one of the five grounds specified in the 1951
Refugee Convention, they will then be granted refugee status, unless
there are serious reasons for considering that they have committed a
crime that excludes their entitlement to such status, in particular a war
crime or a crime against humanity at the time they were engaged in
hostilities.

The successive application of international

humanitarian law and refugee law — or refugee

law as a response to non-respect for international

humanitarian law

International humanitarian law is based on the premise
that despite the existence of armed conflict, persons not (or no longer)
taking a direct part in hostilities must be protected and treated
humanely. The law creates a “humanitarian or human rights reserve” in
which the civilian population can be protected. Respect for interna-
tional humanitarian law means that protection must be granted where
hostilities take place, and that civilians are not forced to cross interna-
tional frontiers in order to obtain international protection. If interna-
tional humanitarian law is grossly violated in a country at war and
civilians there can no longer be protected from being targeted, those
who flee their homeland will become refugees. R efugee status is then
based on the inability or unwillingness of parties to a conflict to
respect international humanitarian law, which means that there is a
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clear correlation between grave breaches of that law (often constitut-
ing war crimes or even crimes against humanity) and refugee protec-
tion.

In this section, consideration will first be given to the link-
age between the refugee definition and non-respect for international
humanitarian law in the country of origin, and then to another impor-
tant aspect of the humanitarian law/refugee law “continuum”. In
modern conflicts, refugee situations are often created by population
transfer policies or forced displacement. In such circumstances, which
may include the practice of ethnic cleansing, “population transfers are
not merely a feature of the war, but its principal objective”.?> Such
forced movements of civilians, which are a clear violation of inter-
national humanitarian law, call for international protection under

refugee law.

War crimes and refugee status

The key question here is whether the victim or the poten-
tial victim of a war crime who has fled his/her country of origin and
has sought asylum in another country is a refugee meeting the rather
strict definition of Article 1 A. (2) of the 1951 Convention. While con-
sensus exists that such victims deserve international protection, at least
temporarily, some argue that they are not stricto sensu refugees, but per-
sons fleeing a situation of war or armed conflict and not persecution.
In other words, they would meet the extended definition of the 1969
OAU Convention, but not the stricter one embodied in the 1951
Refugee Convention.

Such an approach has often been guided by practical con-
siderations. Armed conflict produces mass displacements, and it is often
impractical to determine refugee status during large-scale influxes. In
the specific context of non-international armed conflict, States may
argue that claimants have been victimized by non-State elements and
that to be applicable the 1951 Convention, though silent on the issue,
requires persecution by the State and its agents. Finally, it would be

25 Christa Meindersma, Human Rights Transfers and Population Exchanges, UNHCR,
Concerns in  Situations of Population Geneva, February 1997, p. 77.
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politically untenable to insist on granting “permanent” asylum to large
groups of people affected by conflict when both host governments and
their local populations have become increasingly unsympathetic to the
plight of refugees.

Under the 1951 Convention, a refugee is someone who is
outside his/her country of origin and has a well-founded fear of being
persecuted for one or more of five specific reasons. The fact that perse-
cution took place or was likely to take place during peace or war is not
relevant and is not part of the definition. In other words, “there is
nothing in the refugee definition which would exclude its application to
persons caught up in a civil war”? or in an international armed conflict.

The crucial question to ask is whether the relevant indi-
viduals have “only” fled from areas affected by war (in which case they
may not necessarily meet the strict definition of the 1951
Convention), or whether they have, in addition, been exposed to per-
secution. In the latter case, these individuals would be refugees accord-
ing to the 1951 Convention, on condition that the persecution is
based on one of the five grounds specified therein.

As many scholars have rightly pointed out, the concept of
persecution is not defined in the 1951 Refugee Convention and has
not been given a uniform interpretation.?” But there is agreement that
some acts, because of their intrinsic unlawfulness and gravity, are
always considered to be persecution. This is particularly the case of a
“straightforward threat to life or liberty”?® and of “the violation of
non-derogable human rights”.?

Less serious acts might also constitute persecution,
depending on their consequences for the victims.

Under Article 8 of the Rome Statute of the International
Criminal Court, war crimes are grave breaches of the Geneva

Conventions or serious violations of the laws and customs applicable

26 Pirkko Kourula, Broadening the Edges: Clarendon, Oxford, 1996, p. 66, and Atle

Refugee Protection and International Pro- Grahl-Madsen, The Status of Refugees in
tection Revisited, Martinus Nijhoff Publishers, International Law, Vol. 1, Sijthoff, Leiden,
The Hague, 1997, p. 110. 1972, p. 188.

27 See in particular Guy Goodwin-Gill, 28 Ibid., p. 69.

The Refugee in International Law, 2nd ed., 29 Kourula, op. cit. (note 26), p. 92.
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in armed contflicts. A less technical but more enlightening approach is
also found in the said Statute, which lists war crimes among “the most
serious crimes of concern to the international community as a whole”
(Article 5), as well as among “atrocities that deeply shock the con-
science of humanity” (Preamble). War crimes are offensive to human
dignity and, as such, always constitute persecution. A number of related
questions nonetheless still need to be answered before concluding that
a person fleeing a war crime situation is a refugee according to the
1951 Convention.

First, as has already been mentioned, the war crime con-
cerned must be attributable to one of the five reasons recognized by
Article 1 of the 1951 Convention. Recent armed conflicts have shown
that most war crimes are committed because of the victims’ ethnic
background — what the 1951 Convention would call “race” or
“nationality”. Mass deportations and practices such as ethnic cleansing
fall within this category. Groups of civilians or individual civilians are
also targeted because they are (often falsely) accused of siding with the
enemy; in other words, they are deemed to hold a certain political
opinion. Membership of a particular social group might also play an
important role, as parties to a conflict tend to succumb to the influ-
ence of group mentality when they resort to criminal behaviour (col-
lective punishment).

Second, in the context of an armed conflict it is important
to determine whether an individual has to show that he/she has been
individually singled out or specifically targeted. The answer will very
much depend on the nature and type of conflict. In a conflict where
international humanitarian law is extensively flouted, where war
crimes or crimes against humanity are part of a plan or policy and
where armed elements are totally undisciplined, it is likely that all
civilians belonging to or associated with the “enemy” side will have a
well-founded fear of persecution within the meaning of the 1951
Convention. As Goodwin-Gill puts it, where large groups are seriously
affected by unlawful practices, it would be wrong, in principle, to limit
the concept of persecution to measures immediately identifiable as
direct and individual. The “singling out” or “targeting” requirement
should be discarded when there is a clear pattern of persecution of
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persons similarly situated to the applicant.’” In this respect, it is impor-
tant to emphasize that the 1951 Convention does not necessarily
require that there be individualized persecution or fear of persecution,
but instead places greater stress on the likelihood of persecution. There
are instances when persecution is not selective but generalized, target-
ing the group or even the entire population or “where it is clear that
persecutory measures are applied completely at random”.*" In such
cases, the likelihood of persecution exists not on an individual basis but
on a group basis, and the group in question can sometimes be the
whole population.

Third, with regard to agents of persecution, UNHCR has
always maintained the view that persecution is normally related to
action by the authorities of the country, but can also be related to acts
committed by non-State actors if they are knowingly tolerated by the
authorities, or if the authorities refuse, or prove unable, to offer effec-
tive protection.” Fear of persecution and the unavailability of protec-
tion are interrelated concepts. In situations where part of a territory is
under the rebels’ control, the government is unable to ofter protection
to that part of its population. When war crimes are committed by the
dissident side, in violation of Article 3 common to the Geneva
Conventions or of Protocol II, civilians often have no other option
than to flee to another country. Persecution means precisely that there
are no local remedies against serious abuses. It represents the failure of
a State to protect its citizens, either against its own agents or against
any other elements. As Walter Kilin puts it, “the unwillingness of
refugees to avail themselves of the protection of their country of ori-
gin is well founded if this country is unable to provide the minimum
of safety and security that serves as the very foundation of the legiti-
macy of State power” .3

30 Goodwin-Gill, op. cit. (note 27), p. 77. 33 Walter Kélin, “Non-State agents of per-
31 Grahl-Madsen, op. cit. (note 27), p. 175. secution and the inability of the State to pro-
32 Handbook, op. cit. (note 15), p. 12. tect”, in International Association of Refugee

Law, The Changing Nature of Persecution,
4th  Conference, October 2000, Berne,
Switzerland, published by Institute of Public
Law, University of Berne, 2001, p. 59.
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Finally, it is important to note that in a war context, and
especially in conflicts eliciting a pattern of war crimes/crimes against
humanity, victims of persecution often lack what we call an “internal
flight alternative” or a “relocation” possibility. It would be both inhu-
mane and illegitimate to require victims or potential victims of “atroc-
ities that deeply shock the conscience of humanity” to move to
another location where he/she is likely to witness or experience simi-
lar atrocities.

Prohibition of forced movement of civilians
Concerning the prohibition of forced movement of civil-
ians, international humanitarian law is much more explicit than inter-
national human rights law. The law on international armed conflicts
applies in the event of armed conflict between two or more States,
including situations of total or partial occupation of the territory of a
State party to the Geneva Conventions. In cases of occupation, the
Fourth Geneva Convention prohibits the deportation and transfer of
the inhabitants of the occupied territory. Article 49 reads as follows:
“Individual or mass forcible transfers, as well as deportations of
protected persons from occupied territory to the territory of
the Occupying Power or to that of any other country, occupied
or not, are prohibited, regardless of their motive.
Nevertheless, the Occupying Power may undertake total or par-
tial evacuation of a given area if the security of the population
or imperative military reasons so demand. Such evacuations
may not involve the displacement of protected persons outside
the bounds of the occupied territory except when for material
reasons it is impossible to avoid such displacement. Persons thus
evacuated shall be transferred back to their homes as soon as
hostilities in the area in question have ceased.
The Occupying Power undertaking such transfers or evacua-
tions shall ensure, to the greatest practicable extent, that proper
accommodation is provided to receive the protected persons,
that the removals are effected in satisfactory conditions of
hygiene, health, safety and nutrition, and that members of the
same family are not separated...”
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Article 49 clearly, unequivocally and absolutely prohibits
all forms of deportation from the occupied territory to the territory of
other States, including that of the Occupying Power, or the forcible
transfer of populations or individuals within the occupied territory,
including practices such as ethnic cleansing. The only putative excep-
tion to this principle is found in its paragraph 2. But it is not a true
exception, as that paragraph covers situations different from those stip-
ulated in paragraph 1. Paragraph 2 authorizes the Occupying Power to
evacuate the civilian population “when overriding military considera-
tions make it imperative”.> Evacuation for imperative military reasons
is not the same act or the same concept as deportation. The ICRC’s
Commentary on the Geneva Conventions gives as an example of the
former “the presence of protected persons in an area [which] hampers
military operations”.%® Evacuations for political, religious or racial
reasons cannot be considered as exceptions covered by paragraph 2,
whose wording is both restrictive and clearly limited to military consid-
erations. Of course, evacuation is authorized when it is in the interest of
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