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THE PRINCIPLES
OF

INTERNATIONAL HUMANITARIAN LAW!?
by J. Pictet

IT

IIl. THE PRINCIPLES

Alongside the rules which constitute the enacting clauses of the
international Conventions and which, in precise terms, set forth the
contractual obligations of States, there exist principles from which
these rules derive. “ Certain ideas formulated with deliberate
imprecision occupy a privileged position in treaties which describe
them as being creative elements of law 7.2

Sometimes the Conventions expressly refer to these either in
preambles or even in the main body of the text. Thus they speak of
the “laws of humanity ”, “recognized custom ” and of the
“ dictates of the public conscience ™.

One should mention the so-called Marteuns clause of the pre-
amble to the Hague Regulation: “ populations and belligerents
remain under the safeguard and influence of the principles of the law
of nations, as they result from the usages established among
civilized peoples ”. In an article common to the Geneva Conven-
tions of 1949 it is stated: “ Each Party to the conflict . . . shall
ensure the detailed execution of the preceding Articles, and provide
for unforeseen cases, in conformity with the general principles of the
present Convention ”. And in another article, the Parties undertake

1 See International Review, September 1966.
2 Henri CouURSIER, L’évolution du droit international humanitaire, Leyden, 1960.
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INTERNATIONAL HUMANITARIAN LAw

to disseminate the Conventions “ so that the principles thereof may
become known to the entire population . . .”.

In international humanitarian law, as in every other juridical
sphere, principles are of capital importance. They motivate the
whole, enable the respective value of the facts to be appreciated and
also offer solutions for unexpected cases. They contribute towards
filling gaps in the law and help in their future development by
indicating the path to be followed. As a summary they can be easily
assimilated and remembered.

In the field of law now under study, the principles represent the:
rudiments of humanity, a minimum applicable at all times, in all
places and circumstances which are valid even for States which may
not be parties to the Conventions. Although based on written law,
they are part of the custom of peoples from which none can dis-
engage himself. The Red Cross remains true to its mission by placing,
in front of the positive rules formulated by the Conventions, the
principles which preceded them and from which they originated.
As Sophocles has said, “ above the written laws, there are those
which are unwritten ™.

The Geneva Conventions, by their article 3 common to them,
stipulate that States shall apply certain rules in the case of conflict
not of an international character. One paragraph in this article lays
down, that * the parties to the conflict shall further endeavour to
bring into force, by means of special agreements, all or part of the
other provisions ” of the Conventions. It is to be hoped that the
principles of humanitarian law may serve as a basis for agreements
of this kind, the conclusion of which would be extremely desirable.

There is no doubt that certain of these go back to the distant
past, but it is in modern times that they have assumed a written form
and only from 1864 onwards have they had the character of multi-
lateral agreements. Such as we have formed them, they have been
drawn entirely from positive law. However, because of their general
character one would often seek in vain for wording in the con-
ventional texts.

The principles of international humanitarian law have not, as far
as we know, yet been the subject of any systematic declaration. It
appears to us that one could reduce the substance of this law to a
few very simple notions, about fifteen in all, closely linked and in
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logical sequence, each one of them being subdivided in turn into
several principles of application. This we have attempted to do ina
few lines and in simple form, following them up with brief comments.

1. Fundamental principles

The fundamental principle of humanitarian law is the result of a
compromise between opposed notions: the principle of humanity
and the principle of necessity.

We have seen when studying the sources of humanitarian law,
that humanity requires action always for man’s good. On the other
side, by the nature of things can be found a principle of necessity,
namely the maintenance of public order legitimates the use of force;
the state of war justifies resort to violence.

PRINCIPLE OF HUMANITARIAN LAW

Respect for the individual and his well-being shall be assured as
far as it is compatible with public order and, in time of war, with
military exigencies.

From the very beginning of life, human beings opposed each
other. In all ages, men have suffered under the sword and the yoke;
the pages of history are filled with blood. Everywhere one sees
massacres, torture, oppression. Why?

When a comparative study is made of civilization, one finds that
‘the concept of life and the world often rests on a dualism, on the
existence of two fundamental factors which face each other and
between which human beings find themselves placed. In Europe,
the man in the street at once thinks of the opposition between good
and bad. But this is too simple and arbitrary an explanation. In the
dualist concepts, the two elements can each have their own value and
even join them.

This dualism has its origin in the roots of human psychism.
There is a striking passage to this effect in a letter written by
Sigmund Freud to Albert Einstein, two men of genius:

You are surprised that it is so easy to incite men to war and you assume that
they have in them an active principle, an instinct of hatred and destruction all
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ready to welcome this form of excitement . . . We admit that man’s instincts
are composed of two categories: the ones who want to preserve and unify, we
call them “ erotics ”’, and those who want to destroy and kill, whom we cover
with the terms “ aggressive impulse ”’ or “ destructive impulse ™.

These impulses are both indispensable to each other. It is from their con-
certed or antagonistic action that are derived the phenomena of life. Now, it
would appear that it scarcely ever arises that an instinct of one of these two
categories can assert itself in isolation; it is always bound up with a certain
amount of the other category, which modifies its object or, as the case may be,
alone enables it to accomplish it. Thus, for example, the instinct of self-preserva-
tion is certainly of an erotic nature, but it is precisely this same instinct which
must resort to aggressiveness if it wants to see its intentions triumph. In the .
same way, the love instinct brought to objects has need of a quota of the
possessive instinct, if it wishes definitely to enter into possession of its object.
And it is precisely the difficulty one experiences in isolating these two sorts of
instinct, as they show themselves, which has prevented us from recognizing
that for so long.!

In this way, then, man will seek to kill, to do harm, to dominate
and he will use violence and by derivation will cause suffering, so
that he himself may have a greater chance of surviving, to raise
himself and to increase his power. In each of his fellow men he
first of all sees a rival.

Amongst certain animals, when one of them is wounded or
weakened, members of the same species fall on him and destroy him.
This is what men have had to do to each other for many thousands
of years. Then the defence reflex and a need for security were
extended to the group.

To make this community life possible, it was necessary to
organize society. As it was impossible to change man’s nature, one
recognized that his instinctive reactions should be kept in check and
force him to accept reasonable solutions. Carrying out a major
revolution, the community thus created a social order out of which
it has progressively defined the broad outline expressed in an
abstract manner through moral principles.

The power capable of having these standards respected has also
been established, without which they would have remained a dead-
letter. This then is the origin of law and of public institutions.

! International Institute of Intellectual Co-operation, League of Nations, 1933.
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However, it was also necessary to place limits on this power.
For if the State has as its ultimate object the development of the
individual personality, it risks crushing it at the same time. Its
domination is blind and it extends itself until it is stopped. It was
therefore necessary to guarantee certain fundamental rights to man,
making existence acceptable to all. It was thus that the principle of
respect for the human individual originated, respect for his life and
liberty and finally his happiness.

This vast and slow evolution, for a long time confined within the
limits of each State, ended by reaching the level of international
relations where law was soon to come to grips with war. It was no
longer a question of merely sparing man when in conflict with
society, on account of the established social order, but also with the
enemy himself when his country starts to fight another.

Not being able to claim from the outset to break the scourge of
war itself, attempts were made at least to attenuate its unnecessary
rigours. The reciprocal interests of the belligerents forced them to
observe certain “ rules of the game ” in the conduct of hostilities.
Such are the origins of the laws of war which constitutes a most
important part of public international law. This achievement, it is
unnecessary to say, is as difficult to pursue in the international field
as it had been on the internal level. It is, moreover, far from being
realized and one could even say that it has scarcely begun.

Today a new evolution is taking place. The modern world is full
of political ideologies all aiming at domination for their own ends,
if necessary by force, including the secret world of men’s thoughts.

“As against this, one can see a proliferation of subversive move-
ments which, also through the use of force, strive to change the
established order. The result is a climate of extreme tension between
States sometimes known as the cold war and within States struggles
between factions seeking each other’s destruction. It often happens
that a section of the population is subjected in its own country to
special legislation, deprived of liberty merely for its opinions, is
‘arbitrarily confined and, finally, treated less well than enemy
troops captured under arms.

We have seen how during the course of history law first devel-
oped within the community. Attempts were then made to extend
some of its factors to war on an international scale, then to civil war.
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By a strange and surprising reversal of things, the laws of war now
have to be applied in time of peace and for dealing with the internal
affairs of countries. There is, however, no paradox here.

For, it is increasingly believed that the r6le of international law-
is to ensure a2 minimum of guarantees and of humanity for all,
whether in time of peace or in time of war, whether the individual is
in a state of conflict with a foreign race or with the community to
which he belongs.

The principle of humanitarian law such as we have formulated
it is a relationship of proportion. In the two hypotheses we have just .
mentioned, man must be spared, but this he can only be to a
reasonable extent.

From the principle of humanitarian law can be inferred the
principle of the laws of war and that of the rights of man.

PRINCIPLE OF THE LAWS OF WAR

Belligerents shall not inflict harm on their adversaries out of pro-
portion with the object of warfare, which is to destroy or weaken the
military strength of the enemy.

War is contrary to the normal state of society which is that of
peace. As Lorimer ! has observed, war is only justified by necessity,
it cannot and should not serve as an end in itself. Lawfully it can
aim at its own annihilation.

In fact, war is a means, the ultimate one, for a State to bend
another to its will. It consists in employing the necessary constraint
in order to obtain this result. All violence which is not indispensable
for achieving this object is therefore without purpose. It then
becomes merely cruel and stupid. According to Montesquieu’s
famous formula, international law rests on “ the principle that the
various nations should do as much good to each other in time of
peace and the least possible harm without damaging their true
interests in time of war ”.

To achieve its object, which is to conquer, a State engaged in a
conflict will seek to destroy or weaken the enemy’s war potential at

1 James LoRIMER, The Institutes of the Law of Nations, 1886.
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the cost of the least loss to itself. This consists of two factors, man-
power resources and the materiel he has at his disposal.

Human potential, by which we mean individuals contributing
direct to the war effort, can be used either to kill, wound or capture.
There is no difference between these three methods as regards
military output. To be cynical, all three are capable also of eliminat-
ing the enemy’s vital strength.

On the humanitarian level, reasoning is somewhat different.
Death here appears as the final and irreparable evil. There are also
many degrees in the extent of a prisoner’s suffering. Humanity
therefore demands that capture should be preferred to wounds, the
latter to death. One should spare non-combatants as far as possible
and that when wounds are inflicted as lightly as circumstances
permit, to enable the wounded to be operated upon and be healed.
Captivity should also be made as bearable as possible.

Military commanders can understand this language, and they
have often understood it, since they are not asked to forgo carrying
out their duty as soldiers and patriots, as they can attain the same
result by inflicting less suffering. Once he is rendered innocuous by
wounds or capture, the enemy no longer plays a réle in the progress
of operations and the final outcome of the struggle. It is therefore
useless to prolong his suffering through lack of care or ill-treatment,
even from the most realistic point of view.

Bluntschli  had already written:

International law completely rejects the right to dispose arbitrarily of
individuals. It does not authorize either ill-treatment or violence against them.
The enemy can only undertake measures which military operations require.
War is never an end in itself, but a means for right to be respected or to have
the purposes of the States realized. The forces involved in a war are not of an
absolute character. War must be limited and cease as soon as it no longer
serves the State’s purpose.

Thus, the old motto of the rules of war “ do as much harm to
your enemy as you can ™, has been replaced by the new law, “ do
not inflict more harm on your enemy than the object of the war
demands ”.

*J. K. BLunTscHLI (1808-1881), Swiss jurist, author of : Le droit international
codifié.
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PRINCIPLE OF THE LAW OF THE HAGUE

Belligerents do not have unlimited choice in the means of inflicting
damage on the enemy.

This principle is derived from the previous one and what we
have just said about the latter is also applicable.

It should be pointed out that the XXth International Conference
of the Red Cross which met in Vienna in 1965 expressly confirmed
this principle in the declaration it made on some of the standards to
be applied in all circumstances in the conduct of hostilities. Amongst-
these can be found: “ Parties engaged in conflict do not have
unlimited choice of methods to inflict damage on the enemy .

The rules which derive therefrom will be discussed under a
special heading.?

PRINCIPLE OF THE LAW OF GENEVA

Persons placed hors de combat and thosé not directly participating
in hostilities shall be respected, protected and treated humanely.,

This concept is inferred from the more general principle govern-
ing the law of war as a whole.

In the face of the most formidable deployment of force ever
known to the world, the Red Cross erected the fragile barriers of
humanitarian law. These were to be intangible only in proportion
to the value placed on human life. “ All the provisions of this law
are but the affirmation, each time renewed, that the victims of
conflicts are first of all human beings and that nothing, not even war,
can deprive them of the minimum which respect for the individual
demands ”.2 Humanitarian law demands that each person be
treated with humanity, that is to say as an individual and not as an
object, as an end in himself and not as a mere means. To regulate
this treatment of man by man is the characteristic of the Geneva
Conventions,

The principle of Geneva lays down three duties towards the
victims of war: to respect them, give them protection and treat them

1 See heading 4 below.
2 Frédéric SIORDET, Inter arma caritas, ICRC, Geneva, 1947.
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humanely. These notions are very close to each other, but they are
not synonymous. They have subtle distinctions, but when joined
together they form a complete and harmonious whole. There may
perhaps exist a language in which there is one word signifying these
three things at the same time.

To respect is an attitude of a more or less negative character one
of abstaining, meaning: do not harm, do not threaten, spare the
lives, integrity and the means of existence of others, have regard for
their individual personality.

To protect is a more positive attitude. It is a question then of
preserving others from evils, dangers or suffering to which they may
be exposed, to take their defence and give them aid and support.

As regards humane treatment, it would be useless and hazardous
to enumerate all it constitutes, since it varies according to circum-
stances and one’s imagination will always be less swift than that of
those who do harm. To determine it is a question of common sense
and good faith. In the law of Geneva, humane treatment is a
minimum to be reserved for the individual to enable him to lead an
acceptable existence.

We will encounter these three notions in many of the principles
of application which we will be having occasion to define.

PRINCIPLE OF HUMAN RIGHTS

The individual will see at all times guaranteed the exercising of
his fundamental rights and liberties, as well as the conditions of
existence propitious to the harmonious development of his per-
sonality.

We now enter a different sphere. It is no longer a question of
protecting man against the evils of war, but against the abuses of
the State and the vicissitudes of life. If the legitimate defence of
States justifies certain deviations from the free exercise of the rights
of the individual, they should not go beyond what is necessary for
the safeguarding of the State. To determine this limit and find a
reasonable ‘compromise is the attribute of legislation of human
rights. We have now arrived, and this is to the credit of the United
‘Nations, at a concept of determining the status of the individual,
valid at all times and in all places, in opposition, even and above all,
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to the authorities of his own country of origin. This status comprises
the declaration of these essential rights and freedoms, the founda-
tions of justice and peace in the world, which are inseparable from
the individual and of a life worthy of that name. Then taking one
step further, the need is recognized of ensuring that everyone
enjoys decent conditions of existence enabling him to attain a
certain level of well-being. By the terms of the preamble to the
Universal Declaration adopted on December 10, 1948, it was a
question of aiming at the “ advent of a world in which human beings
shall enjoy freedom of speech and belief and freedom from fear and.
want ”, so that man shall “ not be compelled to have recourse, as a
last resort, to rebellion against tyranny and oppression .

It is not, however, a matter of only giving encouragement to
those making demands. If there are rights, there are also duties.
It should never be forgotten that each man’s rights end where
those of others begin and that every individual has contracted
duties towards the community which offers him an atmosphere
favourable to the development of his personality. What each one
asks for himself, he should therefore also grant to others.

From the fundamental principles which we have just mentioned,
others are derived which we have divided into four categories: the
principles common to the law of Geneva and to Human Rights,
those which relate to the victims of conflicts, those referring to the
laws of war and those which are proper to Human Rights.

2. Common principles

PRINCIPLE OF INVIOLABILITY

The individual has a right to the respect of his life, integrity,
both physical and moral, and of the attributes inseparable from his
personality.

Everyone knows that life is the most precious of all possessions.
If, therefore, one does not accord man the right to live, none of the
other rights have any sense at all.

The respect of life naturally means the exclusion of combatants
in the case of conflict and, at all times, capital sentences regularly
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pronounced, in countries in which the death penalty still exists, and
also that of legitimate defence. Capital punishment, by its barbarous
and irreparable character, seems to us, moreover, to be scarcely
compatible with the sentiment of humanity, nor more with real
justice, which should aim at saving human beings. One would hope
to see it sometime disappear from the surface of the globe. “ Blood
cannot be washed away by blood ”, as Shakespeare said.

This also applies to physical and moral integrity. One can see
that the human being has sensibility and therefore is sensible to
happiness and to suffering. That is sufficient for one to treat him
with consideration, to cause him no harm and even to provide him
with some pleasure. In recognizing this truth, by introducing him
into its own customs, because it was in conformity with the aspira-
tions of the majority, society has made a right of this, already pro-
claimed in the XVIIIth Century. The above can also to a certain
extent apply to animals. Indian philosophy has already foreseen
this, by prescribing respect for all life.

The principle of inviolability can be explained by the six prin-
ciples of application which it governs:

1. A man who has fallen in combat is inviolable : an enemy sur-
rendering shall have his life spared.

It is obvious that this principle only concerns combatants.
Place has been given to this here only for classification reasons.
It is the key-stone of the Geneva Conventions. One can only kill a
fighting man who is himself in a position to kill. Once all aggressive-
ness has been abandoned an end must be put to hostile action.

It is not necessary to return to the argument which has brought
us to the principle of the laws of war. It is equally valid here.

2. Torture, degrading or inhuman punishment are forbidden.

Amongst the practices which are condemned, that of torture to
extract information appears to be the most reprehensible and
dangerous. For the individual, it is the cause of unspeakable suffer-

.ing. It is also a serious affront to the dignity of man, forcing him to
perform acts and make statements against his will and even degrad-
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ing him to the level of a slave in the barbaric age. Furthermore, it
degrades as much the man who inflicts it as his victim.

There are some who claim today that torture is in the interest of
the community and is compatible with legality. However, since the
end of the XVIIIth Century, when judicial torture was abolished,
such a method has been universally rejected by civilized nations.
It is a cause for anxiety that one can observe its return, more or less
clandestinely, sometimes under the cover of emergency laws against
alleged terrorism.

It would be a disastrously retrograde step for humanity to try to
fight terrorism with its own weapons. Authority would thus be
giving tacit approval to manceuvres which are fundamentally
opposed to the principles of the law which it has, moreover, officially
endorsed on ratifying the Geneva Conventions and proclaiming the
declaration of Human Rights. One cannot hope to achieve improve-
ments in human society if such a degradation of institutions and
public morality is tolerated. Those responsible should therefore not
close their eyes to reprehensible actions committed by their subordi-
nates.

In the face of so many abusive acts of violence which are com-
mitted in the world, it is also to be feared that these will increase and
perpetuate themselves indefinitely by a fatal chain of events.
Cruelty, through the hatred which they invoke calls for vengeance.
reprisals and, consequently, further violence. One is then drawn
into a vicious circle, from which it would later be practically
impossible to extricate oneself.

Finally, there exists the great risk that an increase in brutality
and ill-treatment, the organizing of terrorism or counter-terrorism
might create, as regards these odious methods, a redoubtable
inurement which would consequently weaken moral conscience and
even the sensibility of individuals and masses towards them.!

3. Everyone is entitled to recognition as a person before the law.

It is not sufficient to protect a man’s physical and moral integrity.
His personality before the law should also be respected and he

1See Henri Coursier: L’interdiction de la torture, Revue internationale de la
Croix-Rouge, May 1952,
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should be guaranteed the full exercise of his civic rights, notably
those of going to law and signing contracts, otherwise his whole
existence would risk being compromised.

This recognition figures unrestrictedly in the Universal Declara-
tion. It obviously only applies to majors before the law, not under
restraint and capable of discernment.

The same affirmation of principle can be found in the Geneva
Conventions. It is however qualified by one reservation, namely
that the exercising of civic rights can in fact be reduced, but only in
proportion to which the captivity requires it. This limitation is
legitimate. For, in the mere fact of his being a prisoner of war or an
interned civilian, a man finds his freedom of movement and action
restricted. That is sufficient to prohibit him from performing
certain juridical acts.

Finally, in the sphere of public law, none may be arbitrarily
deprived of his nationality.

4. Everyone has the right to respect of his honour, his family
rights, his convictions and habits.

Man is particularly sensitive as regards his honour and self-
respect. One has seen individuals placing their moral beliefs above
their own lives. Humanity therefore demands that they are given
consideration. Moreover, is not mere politeness already a first step
towards peace?

This is now the place to speak of human dignity. This possesses
two meanings. The respect which one owes oneself and which one
should therefore accord to others by avoiding outraging their
feelings, such is human dignity which must be taken into con-
sideration in the sphere of law. On the other hand, the second
meaning which can be found in so many emphatic declarations
implies a belief in the eminence and nobility of man belonging
a priori to a superior essence. Now, this is a qualification which the
individual bestows on himself and which some regard as pretentious.
Stoicism claimed to base this notion on reason and Kant on man’s
faculty to act in accordance with his duty, but these, it is scarcely
.necessary to say, are mere postulates, since its appreciation remains
subjective.
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There is no need to stress the unparalleled value of family ties.
It is so considerable that the unscrupulous do not hesitate to exploit
it to force people to perform acts of which they disapprove. To
threaten a man through his affections is possibly the most cowardly
and basest action which can be imagined.

As regards philosophical, political or religious convictions,
these are deeply rooted in men. If they were to be deprived of them,
they would no longer be complete. For one cannot live on bread
alone. It was therefore recognized that everyone has the absolute
right of having a religion or of not having one. The same applies to:
customs, for habit becomes second nature. How many primitive
races, subjected by force to a stereotyped civilization, and been
uprooted from their ancestral customs from which they drew their
creative energy, have not rapidly declined ?

5. Anyone who is suffering shall be sheltered and receive the care
which his condition requires.

It was to fulfil this imperative duty that the First Geneva Con-
vention was concluded in 1864. It is its corner-stone and from which
all the Conventions’ other obligations derive. It is not sufficient to
respect the wounded and sick, they should also be given care
without which they risk succumbing. By suffering is