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Mission 
de la Revue internationale 
de la Croix-Rouge 

La Revue intemationale de la Croix-Rauge est un 

periodique pub lie par Ie Comite international de 

la Croix-Rouge (ClCR) qui entend favoriser la re­

flexion sur la politique, l'action et Ie droit interna­

tional humanitaires et, en meme temps, renforcer 

Ie dialogue entre Ie ClCR et les autres institutions 

ou personnes interessees par l'humanitaire. 

• La Revue est au service de l'ana lyse, de 

la reflexion et du dialogue sur l'humanitaire en 

temps de co nflit arme et d'autres situations de 

violence collective. Elle porte une attention par· 

ticuliere al'action humanita ire elle-meme, mais 

elle entend egalement contribuer a la connais· 

sance de son histoire, a l'analyse des ca uses et 

des ca racteristiques des conflits - pour mieux 

saisir les problemes humanitaires qui en decou­

lent - et ala prevention de violations du droit in­

ternational humanitaire. La Revue entend sti­

muler un debat d' idees. 

• La Revue sert de publication specialisee 

sur Ie droit international humanitaire, red igee ala 

fois pour un public academique et pour un public 

general. Elle cherche a promouvoir la connais­

sance, l'examen critique et Ie developpement de 

ce droit. Elle stimule Ie debat entre, notamment, 

Ie droit international humanitaire, Ie droit des 

droits de l'homme et Ie droit des refugies. 

• La Revue est un vecteur de l'in form ation, 

de la reflexion et du dialogue relatifs aux ques­

tions interessant Ie Mouvement international 

de la Cro ix-Rouge et du Croissant-Rouge et, en 

particulier, a la doctrine et aux activites du 

Comite intern ational de la Croix-Rouge. Ainsi la 

Revue entend-e lle contribuer a promouvoir la 

cohesion au se in du Mouvement. 

La Revue s'adresse aplusieurs publics ala 

fois, notamment aux gouvernements, aux 

organisations internationales gouvernemen­

tales et non gouvernementales, aux Societes 

nationales de la Croix-Rouge et du Croissant­

Rouge, aux milieux academiques, aux medias 

et 11 toute personne specifiquement interessee 

par les questions humanitaires. 

Mission 
of the International Review 
of the Red Cross 

The Intematianal Review af the Red Cross is a 

periodical published by the International 

Committee of the Red Cross (ICRC). Its aim is 

to promote reflection on humanitarian policy 

and action and on international humanitarian 

law, while at the same time strengthening the 

dialogue between the ICRC and other organi­

zations and individuals concerned with hu­

manitarian issues. 

• The Review is a forum for thought, ana l­

ysis and dialogue on humanitarian issues in 

arm ed conflict and other situations of co llective 

violence . While focusing particular attention on 

humanitarian action per se, it also strives to 

spread knowledge of the history of such activ­

ity, to analyse the causes and characteristics of 

con fl icts - so as to give a clearer insight into the 

humanitarian problems they generate - and to 

contribute to the prevention of violations of in­

ternational humanitarian law. The Review 

wishes to encourage the exchange of ideas. 

• The Review is a speciali zed journal on 

international humanitarian law, intended for 

both an academic and a more genera l reader­

ship. It endeavours to promote knowledge, 

cri tical analysis and deve lopment of the law. 

Its also fosters the debate on such matters as 

the re lationship between international human­

itarian law, human rights law and refugee law. 

• The Review is a vector for information, 

reflection and dialogue on questions pertain­

ing to the International Red Cross and Red 

Crescent Movement and, in particular, on the 

policy and activities of the International Com­

mittee of the Red Cross. The Review thus seeks 

to promote cohesion within the Movement. 

The Review is intended for a wide reader­

ship, including governments, international 

governmental and non-governmental organi­

zations, National Red Cross and Red Crescent 

Societies, academics, the media and all those 

interested by humanitarian issues, 

http:doctri.ne
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II etait, certes, prevu de commencer ce numero de juin de la Revue avec 

l'evocation d'un triomphe dans I 'histoire de la Croix-Rouge: I' attribu­

tion, conjointement avec Ie grand pacifiste Frederic Passy, du premier 

Prix Nobel de la Paix a Henry Dunant en 1901. II n'etait, en 

revanche, pas imaginable que ce meme numero se termine par I' annonce 

d'une tragedie: la mort violente de six collaborateurs du CICR en 

Republique democratique du Congo. 

En iffet, Ie 26 avril 2001, deux delegues du CICR et 

quatres collaborateurs de nationalite congolaise sont partis de la ville de 

Bunia, dans Ie nord-est de la Republique democratique du Congo, pour 

une mission d'evaluation des besoins medicaux des postes de sante et 

des besoins alimentaires et non alimentaires des personnes deplacees 

suite aux hostilites. Une activite Croix-Rouge tout afait classique. Au 

moment de ce tragique incident, la region etait calme. A ce jour, les 

motifs de ce crime ne sont pas conn us, et aucune revendication n'a ete 

formulee. 

Le lendemain du drame, pourtant, chacun des quelque 

9000 collaborateurs du CICR sur Ie terrain a repris son activite habi­

tuelle en faveur des victimes des multiples conflits qui continuent de 

dechirer la planae. Avec, peut-etre, un doute quant au respect, par tous 

les porteurs d'armes, de la mission de la Croix-Rouge et de son 

emblCme. 

Dans une actualite moins dramatique, ce numero de la 

Revue contient plusieurs contributions sur des questions en rapport 

avec I' action humanitaire, qui proposent des lignes a suivre pour 

l'adapter aux conditions que lui imposent les formes modernes 
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de la guerre. Nous nous riferons particulierement aux articles de 

A. Pasguier, F. Grunewald/L. Tessier, C. Bruderlein et M. Studer. 

D'autres textes poursuivent l'examen de problemes lies a la mise en 

reuvre du droit international humanitaire, notamment par la voie judi­

ciaire. L'article de Fischer mene le lecteur dans une toute autre direc­

tion: son r&it evoque la «( crise des missiles I) de 1962, ou le CICR a 

ete conJronte a1'un des difts les plus extraordinaires de son histoire. 

Dans la section consacree a fa Croix-Rouge et au 

Croissant-Rouge, la Revue publie anouveau des textes qui diftnissent 

la position du CICR sur plusieurs questions d'actualite. 

LA REVUE 
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In planning the present issue of the Review we decided to start by 

evoking a triumph in Red Cross history: the awarding in 1901 of the 

first Nobel Peace Prize to Henry Dunant - a prize he shared with the 

French pacifist Frederic Passy. ~ could not have imagined that in the 

same issue we would have to announce a tragedy: the violent death of 

six ICRC staff members in the Democratic Republic of the Congo. 

On 26 April 20Ot, two ICRC delegates and four 

Congolese colleagues lift the town of Bunia, in the north-east of the 

country, to assess the medical needs of health posts and the food and 

other requirements of people displaced by the hostilities. A peifectly 

routine Red Cross mission. At the time the incident occurred, the area 

was calm. The motives for the crime are still unknown and no one has 

yet claimed responsibility for it. 

The following day, nonetheless, all 9'000 of the ICRC's 

staff in the field resumed their normal activities for the victims of the 

many conflicts that continue to ravage our planet. They did this with, 

perhaps, some doubt in their hearts about the respect shown by bearers of 

weapons for the ICRC's mission and emblem. 

On a less tragic note, this issue of the Review contains 

several articles - by A. Pasquier, F. Grunewald/L. Tessier, 

C. Bruderlein and M . Studer in particular - dealing with various 

aspects of humanitarian action and exploring ways in which it might be 

adapted to the conditions imposed by modern forms of waifare. Other 

contributions examine problems pertaining to the implementation of 

international humanitarian law, notably by judicial means. The article by 
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Fischer takes readers back in time: it relates the 1962 missile crisis, one 

of the most extraordinary challenges that the ICRC has ever had to 

face. 

In the Red Cross and Red Crescent section, the Review 

again publishes items that difine the ICRC's position on several issues 

of current interest. 

THE REVIEW 
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Centenaire du Prix Nobel de la Paix - attribution a 
Henry Dunant et Frederic Passy (1901 - 2001) 

Centenary of the Nobel Peace Prize - award to 
Henry Dunant and Frederic Passy (1901 - 2001) 

Par son testament du 27 novembre 1895, Alfred Nobel a habli cinq prix qui 

seront attribues (selon les termes du document) «aux personnes, qui, au cours de 

/'annee ecouiee, auront rendu a /'humanite les plus grands services >! . Le Prix 

Nobel de la Paix est destine (I ala personnalite qui aurait Ie plus 014 Ie mieux 

contribue au rapprochement des peuples, ala suppression 014 ala reduction des 

armees permanentes, ala reunion et ala propagation des congres pour la paix >!. 

Henry Dunant et Frederic Passy ont ref14 conjointement Ie premier Prix Nobel 

de la Paix, il y a un siecle, en 1901. 

Les deux articles qui suivent rappellent cet ellenement. Peter Nobel evoque Ie 

contexte historique et les raisons qui ont amene Alfred Nobel ahablir Ie Prix. 

Andre Durand relate la reaction de (I Geneve >! al'attribution du Prix a 
Henry Dunant. 

Under the terms of his last will and testament of 27 November 1895 Alfred 

Nobel established five prizes to be distributed "to those who, during the prece­

ding year, shall have conferred the greatest bemjit to mankind". The Nobel 

Peace Prize shall, he specified, be awarded by the NO/l.vegian Storting "to the 

person who shall have done the most or the best work for fraternity between 

nations, for the abolition or reduction of standing armies and for the holding 

and promotion ofpeace congresses". The first Peace Prize went jointly to Henry 

Dunant and Frederic Passy one hundred years ago, il1 1901. 

The following two articles highlight that event. Peter Nobel recalls the hi­

storical context in which Alfred Nobel established the Peace Prize and his 

motives for doing 50. Andre Durand writes on the reaction of"Geneva " to the 

award being given to Henry Dunant. 
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by 
PETER NOBEL 

Alfred Bernhard Nobel and the 
Peace Prize 

A 
lfred Nobel died on 10 December 1896. His last will and 

testament is dated 27 November 1895.This famous docu­

ment is drafted in Swedish and includes inter alia the fol­

lowing provisions: 

" ... one part [one fifth of the annual returns on the assets of the 

Foundation] [shall be apportioned] to the person who shall have done 

the most or the best work for fraternity between nations, for the abol­

ition or reduction of standing armies and for the holding and promo­

tion of peace congresses. ( ... ) 

The prize ( ... ) for champions of peace ( ... ) [shall be awarded] by a 

committee of five persons to be elected by the Norwegian Storting. 

It is my express wish that in awarding the prizes no consideration 

whatever shall be given to the nationality of the candidates, but that 

the most worthy shall receive the prize, whether he be a Scandinavian 

or not."1 

The will is a remarkable document in many respects, 

considering that it was written at a time when nationalism was at 

its peak. As we shall see, it was certainly a provocation to Swedish 

national feelings at the time. 

PETER NOBEL is a descendant of Alfred Nobel's brother Ludvig Nobel. He was 

Sweden's first Ombudsman against Ethnic Discrimination (1986-1991) and 

Secretary-General of the Swedish Red Cross (1991-1994). - Unless stated 

otherwise, translations of quotations into English are by the author. 
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Alfred Nobel was not a happy person. His many private 

letters confirm the picture of a lonely, ascetic man in bad health, bur­

dened with work and hypochondria. He was a man of high morals, 

often helpful but never showing off. He shunned high society, and 

ridiculed vanity and outward fineries. Politically and in religious issues, 

he was a radical. He considered ' himself a social democrat. He was 

fluent in five languages and was often drastically outspoken. His rela­

tives remembered him as a warm-hearted uncle, generons, and 

thoughtful in his choice of gifts. He appreciated a joke and enjoyed a 

good meal. Sometimes he expressed envy at the harmonious family 

life of his brothers. 

I shall dwell on two questions: Why did the donator insti­

tute a peace prize and why was it to be awarded by a body of the 

Parliament of Norway, whereas the other prizes were entrusted to 

non-political Swedish institutions? These questions have given rise to 

much speculation. There are a few clues that may help to draw con­

vincing conclusions. 

The wars 

Alfred Nobel lived in an era when terrible wars of appal­

ling cruelty were fought between nations that called themselves civi­

lized. The suffering caused by those wars cried out for humanitarian 

action. The Crimean War lasted for three years. from 1853 to 1856. 

During it the humanitarian work pioneered by Florence Nightingale 

diminished the suffering and saved the lives of many wounded British 

soldiers. France under Napoleon III attacked the Austrians and defea­

ted them in the bloody battles of Magenta and Solferino in 1859. The 

young Henry Dunant described the horrors of Solferino in one of the 

most moving works of war journalism that has ever been written and 

thus prompted the founding of the Red Cross.The American Civil War 

went on for four years, from 1861 to 1865. Prussia, led by Bismark, 

waged wars with Denmark, Austria and Italy, and in 1870-71 with 

1 The relevant part of Alfred Nobel's will 

has been incorporated in the Statutes of the 

Nobel Foundation (§ 1), <www.nobel.se/nobel­

foundation/statutes.html>. 

www.nobel.se/nobel
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France. Yet another war was fought between Russia and Turkey in 

1877-78. It is enough to mention just some of the major wars. Towards 

the end of that century, European imperialism culminated in the col­

onization of non-European countries, often with ruthless brutality. No 

wonder that States maintained big standing armies and that every gen­

eration of Europeans expected war during their lifetime. Many young 

men, in particular those of the aristocracy, believed that to die on a 

battlefield was glorious and thought the military profession honourable. 

That certainly was not the view ofAlfred Nobel. In a let­

ter to one of his brothers, rejecting the idea that he should write down 

his biographical data, he said:" ... No one reads articles about persons 

other than actors and murderers, preferably the latter, whether they 

have performed their deeds on the battlefield or indoors in a manner 

to make people gape."2 

A man of peace after all 

From his youth Alfred Nobel was seriously interested in 

literature and pacifism. He was well informed about world events of 

the time, ideas and philosophy. He was also well read, particularly in 

French and English literature. The politically radical and pacifist writ­

ings of Percy B. Shelley (1792-1822) in many respects reflected his 

own thinking. In a letter to a Belgian pacifist, he described his dream 

of a world at peace in terms of classical allegories. He continued: "The 

more I hear of the thunder of the cannon, the more blood I see shed, 

plundering being legalized and the gun sanctioned, the more alive and 

intensive becom.es this dream of mine." At the same time he wrote to 

an English friend, a clergyman, that he harboured "a serious wish to 

see a rose-red peace grow up in this explosive world."} Alfred Nobel 

abhorred violence and conflict. 

Nevertheless, for most of his life he was involved in deve­

loping and producing explosives and ammunition. At the outbreak of 

the Crimean War, after a long study trip to Western Europe and the 

United States, he returned to his father's laboratory in St Petersburg. 

2 Ragnar Sohlman. Ett testamente. fiirestallningsavarld". in John Rosen (ed.l. 

Stockholm. 1950. p. 30. A/fred Nobe/. hans for och hans broder, 

3 Sven Tagil. "Krig och fred i Alfred Nobels Stockholm. 1995. pp. 77'90. 

http:becom.es
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There he worked and experimented together with his two elder bro­

thers Robert and Ludvig Nobel. The Nobels contributed significantly 

to the naval defence ofRussi a against the threat of the British Navy by 

their invention of underwater mines, which was put to effective prac­

tical use. Indeed, the British admiral Sir Charles Napier explained his 

partial failures in the Gulf of Finland by stating that it "was full of 

infernal machines". In a letter to a friend, Alfred complained that he 

was doing more work for the "Tsar than for God". Later his father, 

Immanuel Nobel, published a magnificent work about the invention, 

including his own water-colour illustrations and explanations in 

French lTlOst probably written by Alfred himself" System e de difence 

maritime pour passages et ports sans fortifications dispendieuses et avec epalJIne 

d'hommes". A defensive system to save the lives of the defenders! 

The methods for the use of dynamite developed by Alfred 

Nobel were for civilian purposes and m.ade possible enormous projects 

such as the Suez Canal and the Panama Canal, or the railroad passage 

through the Swiss Alps (Gotthard Tunnel). However, according to 

hearsay the Germans used dynamite in the war of 1870 against France. 

In 1887 he applied for a patent for his new and more 

complicated product which revolutionized the military technology of 

explosives. It was a new powder much more powerful than the pre­

vious one and almost free of the smoke which frequently blinded 

combatants in the old days. It was named ballistite (in Swedish 

Nobelkrut).4 

Then in 1894 he bought a gun factory, Bofors, in Western 

Sweden. One of his goals was to obtain better conditions for experi­

ments with new explosives and guns than those available in San 

Remo, where he had his home during the latter years of his life. 

Nobel observed that these factories offered excellent opportunities 

which it would have been a pity to waste. He also expressed the view 

that a national defence necessitated a national defence industry. 

Furthermore he envisioned that the Swedish arms industry under his 

management would be able to compete in the international market 

with those of England and Germany. At the same time be dissociated 

4 Svenskt biografiskt /exikon, Bind 27.131, 

p.106. 
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himself from other arms producers. Referring to them, he once wrote 

to a friend: "I wish a new Mephisto might turn up and enrich hell 

with these evildoers."s Obviously he saw his own motives as those of 

an inventor and therefore different from those of arms producers. 

This is a classic dilemma well known to all those who 

hope and work for peace and at the same time believe that as things 

stand, maintaining a national defence is inevitable. It brings to my 

mind a statement in a lecture given by a high-ranking officer: "A 

national defence preconditions a national defence industry, but too 

heavy an arms industry Iim.its the freedom of action of the State." In 

his view, keeping up the competitive quality of the defence industry 

requires research and development, which in turn requires arms 

exports to guarantee profitability. Importing countries then often 

demand, on grounds of reciprocity, to export the weaponry they 

themselves produce to their counterparts. Thus a dangerous spiral is 

easily developed when a proper balance is not achieved. 

While Alfred Nobel, particularly in his later years, 

undoubtedly was involved in developing and manufacturing advanced 

explosives and weapons, there is no ind.ication that his dream of peace 

faded or disappeared. The occasional tentative assumption that he 

donated the peace prize because of a bad conscience is not supported 

by evidence. Therefore we do not know for sure whether it is correct 

or not. His personality was complicated and thus defies any oversim­

plified analysis . What we do know is that he d.id believe in the deter­

rent effect of modern weapons of destruction and in what came to be 

known, long after his day and age, as the "balance of terror". 

These views were often expressed in his extensive corres­

pondence with the Austrian pacifist Bertha von Suttner. It is important 

to remember that Alfred Nobel was himself a pacifist before he met her. 

However, the exchange of ideas between them and their differences in 

opinion towards the end of his life, not about goals but about ways and 

means, may well have influenced his thinking and the wording of his 

last will. 

5 Ibid. About the years in San Remo see 

Giovanni Lotti, Nobel a San Remo , San Remo, 

1980. 
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The role of Bertha von Suttner 

In the spring 1876 Alfred Nobel, then aged 42, published 

the following advertisement in a Vienna journal: 

"A very rich, highly educated elderly gentleman, living in Paris, 

seeks a lady likewise of a mature age, with a good knowledge of 

languages, as secretary and to be responsible for the household." 

It was answered by an Austrian Countess, Bertha Kinsky von Chinic 

und Tettau. She was at that time nearing her 33rd birthday and 

engaged to Baron Arthur von Suttner. This engagement and relation­

ship was kept a secret because her aristocratic family considered it an 

unacceptable mesalliance. 

After an exchange of letters Bertha Kinsky visited Paris, 

where she was well received by Alfred Nobel. Both enjoyed their cor­

respondence and conversations, but after only a week she suddenly left 

Paris. She then married her fiance, whereupon the Von Suttners lived 

in a sort of exile in the Caucasus for almost ten years before a reconci­

liation with her family made their return to Austria possible. During 

their Caucasian years Arthur von Suttner became a skilflll photogra­

pher, while his wife developed into an author good enough to win 

recognition and success. She was also a fervent pacifist. Through all the 

years Bertha and Alfred continued their correspondence. Some writers 

have insinuated that Bertha fled from Paris in order to avoid obtrusive 

attentions on the part ofAlfred, but such behaviour would be entirely 

uncharacteristic of his reserved and controlled manner. Nor have such 

insinuations been supported by quotations from Bertha's memoirs. 

Rather she obeyed the dictates of her heart and her compassion, as 

according to one of her biographers Arthur von Suttner was con­

sumed by jealousy during her stay in Paris.6 

Although the issues of peace or war were certainly 

touched upon from the beginning of their dialogue, it was only after 

publication of her novel Die Waffen nieder! (Down with Arms) in 1889 
that they were more systematically addressed in their correspondence. 

But Alfred Nobel's first letter congratulating her was only polite. 

Later his tone was sadly ironic. This was in September 1891, when 

6 Marianne Wintersteiner, Die Baronin 

Bertha von Suttner. Wien, 1984, p. 106. 



265 RICR JUIN IRRC JUNE 2001 VOL.83 N° 842 

Bertha von Suttner had published an enthusiastic appeal against war 

and rearmament. Nobel responded, this time in English: 

"Delighted I am to see, that your eloquent pleading against that 

horror of horrors, war, has found its way into the French press. 

But I fear that out of French readers ninety-nine in a hundred 

are chauvinistically mad.The Government here is almost in their 

senses; the people on the contrary is getting success - and 

vanity drunk. A pleasant kind of intoxication, much less deli­

rious - unless it leads to war - than spirits of wine and mor­

phium! And your pen? Whither is it wandering now? Mter wri­

ting with the blood of the martyrs of war will it show us 

the prospect of a future fairy -land or the less utopian picture 

of the thinkers' commonwealth? My sympathies are in that 

direction, but my thoughts are nlOstly wandering towards ano­

ther commonwealth, where silenced souls are misery-proof"7 

A few weeks later that year she approached Alfred Nobel 

for a financial contribution to the peace propaganda campaign. He 

sent a sum of money but also a critical letter, this time in French: 

"Ce n'est pas l'argent,je crois, mais Ie programme quifait difaut. Les 

ViEUX seuls n'assurent pas la paix. On peut en dire autant de grands 

diners avec grand discours. II faudrait pouvoir presenter aux gouveme­

ments bien-intentionnes un projet acceptable. Demander Ie desarme­

ment, c'est presque se rendre ridicule sans profit pour personne. 

Demander la constitution immediate d' un tribunal d' arbitrage, c'est se 

heurter amille prejuges et fair un obstructeur de tout ambitieux . II fau­

drait pour reussir se contenter de commencements pius modestes . .. 

[Here the letter suggests concrete examples of short-term, step 

by step measures considered as more realistic by its author who 

continues:] Ce sera aiors seuiement qu'on pourra utilement songer a 
proceder peu apeu au desarmenent que desirent taus les honnetes gens et 

presque taus les gouvemements. Et supposez que malgre tout une querelle 

eclate entre deux gouvememC11ts: ne pensez-vous pas qu'ils se calmeront 

neuffois sur dix durant i'armistice obligatoire qu'ils auraient asubir ?"8 

7 On Alfred Nobel and the peace move- Foundation, Stockholm , 1926, pp. 216-229. 

ment see Alfred Nobel och hans sliikt, 8 Ibid. - "To my mind, what is wa nting is 

Memorial Publicat ion by the Nobe l not money but the programme itself. Wishes 
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In August 1892 a peace congress convened in Berne, 

Switzerland. Bertha von Suttner was one of the key people there. 

Alfred Nobel turned up, but left again without having really participa­

ted. I cannot help feeling that his hearing must have been affected by 

many years of experimentation with explosives. Trying to listen to 

speeches at the conference may not have been very rewarding, and 

there were no audio-visual aids in those days. Anyway, Alfred Nobel 

and Bertha von Suttner met shortly afterwards in Zurich. He is said to 

have told her: "My factories may put an end to war sooner than your 

congresses. The very day when two army corps can annihilate each 

other within one second, would not all civilized nations shrink back 

from a war and dismiss their troops?" 

That was the last meeting between Bertha von Suttner 

and Alfred Nobel. In 1905 she was awarded the Peace Prize. 

Alfred Nobel takes action 

After the Berne conference Nobel decided to act on his 

own. He elTlployed an experienced Turkish ex-diplomat, Aristarchi 

Bey, to keep him informed about the peace work in Europe and, as his 

representative, to actively support it through the press and in various 

gatherings. Nobel's exchange of ideas with the politically well-versed 

Aristarchi influenced his thinking in an even more realistic direction. 

He developed a plan for a "League of Peoples", thereby rejecting the 

idea of an international tribunal, as the execution of any such body's 

decision would require armed forces. Bertha von Suttner was not 

impressed. She wrote, in German: "Your last letter describes the doubts 

alone do not ensure peace. The same can be would have to make do with a more modest 

said of grandiose dinners with grandiose start. [ ... J Only then would a gradual advance 

speeches. There would have to be an accep· towards the disarmament that all decent 

table project that can be submitted to well· people and almost all governments desire be 

intentioned governments. To call for disarma· conceivable. And what if a dispute nonethe· 

ment is virtually to make oneself ridiculous less flares between two governments: do you 

without helping anyone. To call for the imme· not think that nine times out of ten they will 

diate constitution of a court of arbitration calm down during the compulsory arm istice 

means having to contend with a thousand which they would have to observe?" (iCRC 

forms of prejudice and turning anyone am· translation) 

bitious against it. In order to succeed, you 
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of your Turkish friend concerning the feasibility of courts of arbitra­

tion.These doubts are well known to us "peace professionals" and your 

refu tation is ... refu ted(!)" - Aristarchi Bey's employment contract was 

terminated after only one year, although Alfred Nobel liked him. 

Alfred Nobel often stated that mere nunifestations of 

good will are not enough. His mind worked in ternis of concepts such 

as prolonged armistices, partial disarman'lent and moratoria, as well as 

formalized conflict management. He emphasized the necessity of fight­

ing not just war but poverty, prejudice, intolerance, injustice and dis­

honesty as well. He maintained, however, that the most effective way 

to prevent war would be joint military action against a nation that vio­

lated peace. 

Alfred Nobel was incredibly rich. His financial empire 

included factories and companies in more than 90 countries on three 

continents. He turned his mind to how this enormous fortune could 

best be put to use for the benefit ofmankind. In a letter to Bertha von 

Suttner in January 1893 he mentions plans to institute a peace prize. 

The outcome of them is well known. T here were previous wills, one 

of which was dated 14 March 1893. It is interesting to compare that 

document with the final one. According to the earlier version, 37 per 

cent of the property left by him should go to a number of relatives and 

friends and to a few institutions, among them the Osterreichische 

Gesellschcift der Friedenifreunde (Austrian Society of Friends of Peace) in 

Vienna, " to be used for the promotion ofpeace initiatives" . The remain­

ing and larger part should go to the Academy of Sciences in 

Stockholm, of which Alfred Nobel was a member. The annual divi­

dends were to be distributed as awards for the most important and pio­

neering discoveries or intellectual works" ...within the wide domain 

of knowledge and progress. Without making an absolute condition, it 

is my wish that one should particularly consider those who, through 

their writs or actions, can succeed in combating the peculiar prejudice 

still harboured both by nations and by governments against the estab­

lishment of a European peace tribunal." 

If we compare this text with the final will cited at the 

beginning of this paper, we shall see among other changes that the 

reference to a European peace tribunal was dropped, as well as most of 
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the bequests to relatives and other individuals. It is also clear that the 

provision mandating the Norwegian Parliament to award the special 

peace prize came at a later stage. Why? 

The Norwegian-Swedish Union 

For centuries Norway had been a part of the Kingdom of 

Denmark. In 1810 the Swedish Parliament elected a French general 

and marshal, Jean-Baptiste Bernadotte, heir to the Swedish throne. He 

then became Crown Prince Karl Johan and the founder of the present 

royal dynasty in Sweden. Swedish troops under Karl Johan's command 

had joined the victorious forces in the battle ofLeipzig in 1813 where 

Napoleon was defeated. Karl Johan then turned north and in two swift 

campaigns conquered Norway. The latter campaign took place in 

1814; it was the last time that Sweden was involved in war. It could be 

said that the successful French warrior brought Norway as a wedding 

gift to his Swedish bride, but no one asked the Norwegians how they 

felt about it. According to the peace treaties, Norway formed a union 

with Sweden under the Swedish king but under the rule of its own 

parliament and laws. However, disputes developed between the two 

parts of the Union. The crisis took a very serious turn in 1895, that 

same year in which Alfred Nobel drew up his final will. 

Contention arose inter alia about influence on foreign 

policy and representation, division of economic burdens and the inde­

pendence of the Norwegian Parliament (Stortinget). This assembly had 

been overruled by its counterpart in Stockholm. Celebrated for his 

firm position towards the Norwegians, the Swedish King Oscar II 

commissioned a secret committee composed only of conservatives 

who favoured a ha~d line. They recommended that the Union be kept 

intact and unchanged and that the military budget be increased. The 

Swedish Parliament (Riksdagen) acted accordingly. Years of tension and 

difficulties then followed and there were more than a few people on 

both sides who not only hoped but actively prepared for a fratricidal 

war between Norwegians and Swedes. Finally, in 1905, Norway unila­

terally dissolved the Union. Sweden accepted the Jait accompli without 

wagmg a war. 
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Alfred Nobel of course knew what the situation was in 

Scandinavia when he drew up his will and entrusted the Peace Prize 

to the Norwegian Parliament. Whereas they promptly accepted the 

responsibility when the contents of the testament became known, 

others resisted, so that after the death ofAlfred Nobel five years elap­

sed before the first prize-giving ceremony could take place. 

Resistance 

His last will and testament was first made public in January 

1897. The news was received with enormous enthusiasm in many 

countries, including Sweden. But soon clouds started to gather. Alfred 

Nobel, who did not trust any lawyers after having quite unfairly lost an 

important lawsuit, wrote his will without the assistance of a lawyer. 

The docum.ent was therefore far from straightforward to interpret and 

execute. The first problem was where he should be considered to have 

had his domicile, since he had homes in France, Italy and Sweden. 

Difficulties were created by his business partners, shareholders, credi­

tors whether false or genuine, borrowers and even the governments of 

several countries where he had his assets. It takes at least a book to des­

cribe how all these obstacles were overcome by the two young colla­

borators to whom Alfred Nobel had assigned this task in his will. The 

foremost of them, Ragnar Sohlman, later wrote such a book. 9 

Some members of the family wanted to challenge the 

will 's validity. The eldest brother, Robert Nobel, had left Russia and 

settled in Sweden in 1880 for reasons of health but also because of 

some setback in the Russian oil business originally run jointly by the 

three brothers. He had died a few months before Alfred. His eldest son 

Hjalmar Nobel had then become the head of what was referred to as 

the Swedish branch of the family. The second brother Ludvig had died 

earlier, in 1888; most of his numerous children and their families, who 

remained in Russia until driven out by the Bolshevik revolution in 

1917, constituted the Russian branch. They were headed by Ludvig's 

eldest son, Emmanuel Nobel. Hjalmar Nobel and the Swedish branch 

threatened to challenge the will in court with the aim of having its 

9 Gp. cit. (note 2). 
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provisions amended so as to secure for the relatives a portion of the 

property bequeathed. Conversely Emmanuel Nobel, followed by the 

members of the Russian branch, declared his uncle's will and testa­

ment to be inviolable in every detail thereof. He then gave the execu­

tors named in the will his full and unreserved support. After some time 

a settlement was negotiated between the two branches of the family 

and the executors, granting the Swedish branch a sum of money 

amounting to approximately six per cent of all the property bequea­

thed, whereupon they consented to approve the will. 

Some of the Swedish institutions initially hesitated to take 

on a task they considered a burden for which they were neither inten­

ded nor suited. But the most negative reactions came from King Oscar 

II and the most nationalist and chauvinist circles. They had no unders­

tanding for the provision that non-Swedish nationals should receive 

awards. They felt that this would undermine the national spirit so dear 

to them. The King, who was deeply disappointed at what he saw as a 

com.plete lack of gratitude and respect from his Norwegian subjects, 

found it an insult that the Norwegian Parliament should be honoured 

with the task of awarding the peace prize. There is a family story that 

Emmanuel Nobel was summoned to the King, who urged him to join 

the branch of the family that contested the will so that the most 

annoying provisions could be altered. The King even promised 

Emmanuel the most distinguished order of the realm if he complied 

with the royal request. 

Five years later, however, the first prize ceremonies took 

place in Stockholm and in Oslo on 10 December 1901. In Stockholm 

the Nobel Prize laureates received their award from the hand of the 

King. In Oslo the ceremony was less formal. 

Some winners of the Nobel Prize for Peace 

The first Peace Prize was shared between Henry Dunant 

and Frederic Passy. Dunant and the International Committee of the 

Red Cross he helped to found are more than well known. Frederic 

Passy (1822-1912) is less clearly remembered today. He was a French 

citizen, a genuine pacifist who worked for peace most of his life. It is 

recorded that in 1905 he publicly warned against the fortifications in­

stalled at the border between Sweden and Norway. Luckily they were 
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torn down. Passy should be remembered above all because he was one 

of the two founders of the Inter-Parliamentary Union, an organization 

doing useful work to this day and with its headquarters - like the 

ICRC - in Geneva. 

A review ofhow the Nobel Committee of the Norwegian 

Parliament have performed their task during the first 99 years brings 

interesting facts to light. The first is that on eighteen of those 99 occa­

sions no Peace Prize was awarded at all. These interruptions occurred 

not only during the two world wars but also intermittently between 

and after them. The other Nobel prizes have not been suspended so 

often. This is an indication of the difficulty to find worthy Peace Prize 

laureates. 

Another observation to be made is that the prize has often 

been awarded not to individuals but to international organizations, 

both intergovernmental and non-governmental. This also makes the 

Peace Prize different from the other Nobel prizes. It was for example 

awarded to the ICRC three times, in 1917,1944 and 1963 (the last 

time it was shared with the League - now the International 

Federation - of Red Cross and Red Crescent Societies). The prize 

was awarded twice to the UN High Commissioner for Refugees , in 

1954 and 1981,and once to Amnesty International in 1972.This prac­

tice can be disputed, but it has been a source of encouragem.ent for all 

those working hard for the organizations thus distinguished. 

Among the people who have received the award there are 

famous names as well as others that have largely been forgotten. Not 

surprisingly, the list of laureates includes individuals who did not 

deserve the prize. Other names are missing. It may be wondered why 

the Peace Prize was never given to Mahatma Gandhi, the originator of 

Sathyagrya, non-violent civil disobedience. Among them there are 

various kinds of people, ranging from presidents, politicians and 

others in power to saintly individuals living and acting by the codes of 

their spiritual beliefs. The Nobel Committee has even encouraged a 

struggle for freedom and justice by awarding the prize to Albert 

Luthuli (1960), Desmond Tutu (1984) and Nelson M andela (1993), all 

from South Africa. 
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In the seventies, the Norwegian Nobel Committee was 

much criticized for giving the prize to persons from States which had 

not made peace until they were exhausted by war. Thus, in 1973 the 

Peace Prize was to be shared by Henry Kissinger (USA) and Le Duc 

Tho (Vietnam).The latter refused to receive the prize, the only one so 

far to do so. Furthermore, in 1978 the Israeli Prime Minister 

Menachem Begin and the Egyptian President Anwar Sadat also shared 

the prize. 

Looking back at my personal summary I dare say that the 

Peace Prize has done much more good than harm, by giving well­

deserved prominence and encouragement to the endless work for 

humanitarian values and peace. That is needed today as much as ever! 

• 
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Resume 

Alfred Bernhard Nobel et le Prix Nobel de la Paix 
par PETER NOBEL 

Par son testament (date du 27 novembre i895), Alfred Nobel 

a habli, entre autres, un prix pour recompenser un e.ffort particulier en 

Javeur de la paix : Ie Prix Nobel de la Paix . L' auteur de I'article (un 

descendant de la Jamille Nobel) rappelle qu 'Alfred Nobel hait 

impressionne par Ies multiples guerres qui ont caracterise Ia seconde 

moitie du XIX' siecle. Certains prhendent que la creation d'un prix 

pour Ia paix n'hait qu'un geste pour calmer la mauvaise conscience 

d'un homme qui avait acquis une partie de son immense Jortune 

grace a I'industrie de I' armement. Pourtant, tres tot, Alfred Nobel a 

montre une reelle sympathie pour Ies mouvements en Javeur de Ia 

paix (Ies contacts avec Bertha von Suttner en sont une preuve), ce qui 

amene I' auteur a appeler Alfred Nobel « un hom me de paix ». II 

enumere ensuite les personnalites les plus en vue qui ont refu Ie 

Prix apres Henry Dunant et Frederic Passy. L' auteur se declare 

convaincu, encore aujourd 'hui, que I'existence meme du Prix Nobel 

de Ia Paix valorise I' engagement pour Ia paix et contribue ainsi a 
Crablir un monde sans guerres. 
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Le premier Prix Nobel de la Paix 
(19°1) 

Candidatures d'Henry Dunant, de Gustave Moynier et du Comite 
international de la Croix-Rouge 

par 

ANDRE DURAND 

I
I y a cent ans, Ie Prix Nobel de la Paix fut attribue conjointement 

a Henry Dunant et a Frederic Passy, rendant ainsi hommage a 
deux aspects conjugues de 13 lutte contre la guerre, l'attenuation 

de ses effets par la creation du Mouvement de 13 Croix-Rouge, 

et l'abolition de ses causes par 13 propaga tion des idees pacifistes. 

C'etait la premiere fois que cette prestigieuse distinction etait devolue. 

La deuxieme moitie du XIX" siecle avait vu se developper les societes 

de 13 paix et les organisations humanitaires. On peut imaginer l'embar­

ras du comite du Parlement norvegien (Storting), charge de l'attribu­

tion du Prix, devant Ie nombre et 13 qualite des candidats, qui tous , a 
des titres divers, auraient merite d'etre nommes. Le Comite internatio­

nal de 13 Croix-Rouge se presenta egalement, atitre collectif,13 meme 

annee qu 'Henry Dunant, tandis que Gustave Moynier fit a son tour 

acte de candidature lors des annees suivantes. Nous examinerons 0­

apres les circonstances qui ont entoure ces diverses presentations. 

Dans sa seance du 13 fevrier 1901, Ie C ICR, ayant appris 

par la presse qu'Henry Dunant etait candidat au Prix Nobel de la Paix, 

se posa la question de savoir s'il y avait lieu de presenter la candidature 

de Gustave Moynier ou celie du Comite international. Le Comite 

ANDRE DURAND, ancien delegue du ClCR, est l'auteur de I'Histoire du Comite 

international de la Croix-Rouge, De Sarajevo ii Hiroshima, Institut Henry­

Dunant, Geneve, 1978, et de plusieurs articles publies dans la Revue. 



276 CENTENAIRE DU PRIX NOBEL DE LA PAIX - CENTENARY OF THE NOBEL PEACE PRIZE 

s' arreta a cette derniere proposition et decida de pressentir Ie profes­

seur Alfred Martin, doyen de la faculte de droit de l'Universite de 

Geneve, pour Ie charger d' entreprendre les demarches necessaires 

aupres du Comite Nobel du Parlement norvegien, et chargea Paul Des 

Gouttes, secretaire general du CICR, de voir a ce sujet Alphonse 

Dunant, Ie secretaire-adjoint du Departement politique federal a 
Berne1• 

Alfred Nobel etait mort Ie 10 decembre 1896 a San 

Remo, a rage de 63 ans . Les stipulations de son testament, date du 

27 novembre 1895, furent rapidement connues. En substance, Ie grand 

industriel suedois consacrait les revenus de sa fortune ala fondation de 

cinq prix internationaux, destines a recompenser les travaux les plus 

utiles al'humanite dans les domaines de la physique, de la chimie, de la 

physiologie ou de la medecine, et de la litterature; en cinquieme lieu, 

il devait honorer «la personnalite qui aurait Ie plus ou Ie mieux contri­

bue au rapprochement des peuples, ala suppression ou ala reduction 

des armees permanentes, ala reunion et ala propagation des congres 

pour la paix». Ces dernieres dispositions constituaient Ie prix Nobel de 

la Paix 2 . 

La publication des clauses du testament eut un grand 

retentissement dans les milieux pacifistes, qui y virent un encourage­

ment, tant moral que materiel, a leur action. L'Alman.ach de la Paix 

pour 1898, organe de l'Association de la Paix par Ie Droit (imprime en 

1897) , annon<,:ait la nouvelle en grandes capitales: 

UN MILLIONNAlRE DIGNE DE SA FORTUNE. 

L'article enon<,:ait Ie montant du Prix, estime a 300 000 

francs, et presentait aussitot une liste de candidats , dans l'ordre : 

« L'Alman.ach de fa Paix fait des vceux pour que Ie premier beneficiaire 

d'un tel prix soir Frederic Passy, qui est incontestablement I'homme du 

monde ayant fait Ie plus et Ie mieux pour Ie developpement de l' esprit 

de paix. Et combien d 'autres candidats pourront se presser pour Ie Prix 

1 Ministere des Affaires etrangeres suis· 2 Les Prix Nobel en 1901, Imprimerie natio· 

se - Alphonse Dunant (1869'1944), fils du nale, P. A. Norstedt et fils, Stockholm, 1904. 

conseiller d'Etat genevois Albert Dunant, Le Prix Nobel de la Paix est attribue par 

eta it un cousin eloigne d'Henry Dunant. Ie Comite Nobel du Parlement norvegien 

(Starting) . 
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des annees suivantes: Elie Ducommun, Hodgon Pratt, Evans Darby, 

Frederic Bajer, Moneta, Miss P. H. Peckover, la Baronne von Suttner, 

etc., etc. »3 

On ne connaissait encore a cette date que les directives 

generales du legs Nobel. II fallut attendre encore quelques annees pour 

regler certains problemes de succession et mettre en -place les ditIhents 

organismes qui permettraient d'assurer la gestion et Ie fonctionnement 

des fondations creees acet effet. Ce n' est qu ' en 1900 que les modalites 

du Prix furent connues, les statuts communs aux cing fondations et les 

reglements particuliers ayant ete promulgues par ordonnance royale du 

20 juin de cette meme annee. 

Le CICR avait songe afaire appuyer sa candidature par Ie 

president de la Confederation suisse et par l'Institut de droit interna­

tional. Mais Ie Conseil federal estima qu'il ne pouvait montrer de pre­

ference pour tel ou tel candidat, sans leser eventuellement les autres4 ; 

quant a l'Institut de droit international, envisageant d' etre lui-mbne 

candidat, il n'estimait pas pouvoir soutenir une autre candidature. 

Remarguons que si la candidature de Dunant etait soute­

nue par certains milieux pacifistes, iJ en est d 'autres qui y faisaient 

objection. Ceux-Ia estimaient que la Croix-Rouge n'avait pas contri­

bue, pour reprendre les termes du testament Nobel, d la suppression 

ou aJa reduction des armees permanentes, a Ja reunion et ala propa­

gation des congres pour la paix ». Quant aI'action pacifiste d 'Henry 

Dunant, elle leur paraissait trop recente ou trop limitee en regard 

des travaux des pionniers du Mouvement, ou de ses principaux arti­

sans. C'est ainsi gue Ie pacifiste Alfred-Hermann Fried, editeur de 

3 Association de la Paix par Ie Droit, 

Almonoch de 10 Poix pour 1898, Paris, 1897. 

4 Alphonse Dunant a Paul Des Gouttes, 

23 fevrier 1901 : « Mr. Ie President de la 

Confederation avant consulte Ie Conseil fede· 

ral, cette Autorite a ete d'avis qu'iI ne lui 

appartenait pas de s'arroger un jugement 

dans cette question et qu'iI V ava it, des lors, 

lieu pour elle de s'absten ir de toute 

demarche en faveur de tel ou tel concurrent. 

(...) Comme vous Ie VOVez, Ie Conseil federal 

desire rester completement neutre et laisser 

au Comite norvegien Ie so in d'apprecier libre­

ment les merites respectifs des institutions et 

personnes qui se sont mises sur les rangs 

pour obtenir Ie prix dont il s'agit.» Dans une 

lettre personnelle adressee a Paul Des 

Gouttes et datee du meme jour, Alphonse 

Dunant precisait: « Si Ie Conseil federall'avait 

fait pour vous, iI n'v aurait pas eu de raison 

pour refuser sa recommandation a un autre 

can didat suisse.» Archives du CICR (ACICR), 

CR 99/0. 
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Die Friedens-Warte, faisait campagne dans cette revue contre la candi­

dature d'Henry Dunant5 Meme la baronne de Suttner6, dont l'in­

fluence avait determine Alfred Nobel dans la redaction de son testa­

ment, et qui, depuis 1895, apportait aHenry Dunant Ie temoignage de 

son adm.iration et Ie reconfort de son amitie, donnait la pn§ference, au 

moins pour cette premiere nomination, au veteran de la lutte pacifiste, 

Frederic Passy. Pourtant, n'avait-elle pas ecrit a Dunant, lorsqu'elle 

avait appris qu'il vivait retire a Heiden, pour Ie feIiciter et l' enroler 

dans Ie camp des amis de la paix: « Ce qui me remplit d'une joie pro­

fonde, c'est d'avoir su par votre lettre et par l'article du Rothe Kreuz de 

Bern que vous etes des notres, c'est adire un pacifique, un ennemi de 

la guerre et du militarisme.Vous qui avez mis votre bnllante charite au 

service de l'humanite pour adoucir et prevenir les maux que la guerre 

lui inflige, vous seriez mille fois plus heureux encore si ces maux lui 

restaient epargnes ajamais. Mais ce n'est [que] par la qu'on pouvait 

cornn1encer - votre mouvement a ete Ie precurseur du notre. C'est 

5 Dans un premier article paru dans la 

livraison de Die Friedens-Warte du 28 octobre 

1901, soit avant la proclamation des resul­

tats, Alfred-Hermann Fried conteste la qualifi­

cation de Dunant pour Ie Prix Nobel: «Certes, 

Henry Dunant a passe tambour battant dans 

Ie camp des pacifistes ces dernieres annees; 

toutefois, la portee de son action ne se situe 

pas dans la sphere du pacifisme, mais plut6t 

dans Ie fait qu'il a cree I'ceuvre de la Croix­

Rouge; bien qu'il y ait tout lieu de recon­

naitre qu'elle signifie un immense pas en 

avant dans la societe, celle-ci n'a pas Ie 

moindre rapport avec la notion de pacifisme. 

Bien au contraire, couronner Henry Dunant 

en lui decernant Ie Prix Nobel porterait un 

coup a I'idee de paix; celle-ci veut faire ces­

ser I'etat de guerre et ne se contente pas 

d'attenuer, par une humanite toujours tar­

dive, les dommages qu'elle cause. L'ceuvre 

d'Henry Dunant presuppose la guerre et c'est 

pourquoi Ie Prix Nobel ne pourra jamais lui 

etre attribue, car il doit I'etre a celui qui 

«aurait travaille Ie plus et Ie mieux a la frater­

nisation des peuples et a la suppression ou 

a la diminution des armees permanentes 

ainsi qu'a la formation et a la propagation 

des congres de la paix (. ..) comme Ie prescrit 

Ie texte du testament d'Alfred Nobel.» 

A.-H. Fried , Die Friedens-Warte, 3' an nee, 

26 octobre 1901, p. 141, Bibl. de I'ONU, 

Geneve, fonds Suttner-Fried . (Traduction 

CICR). Apres I'attribution du Prix, Fried, tout 

en reconnaissant que, grace a I'action de 

Dunant, «I'on a pris conscience pour la pre­

miere fois de la solidarite humaine, apres de 

longs siecles de tenebreuse lutte», reitere 

son opposition. «Le fait d'attribuer Ie Prix 

Nobel a Dunant nous parait non seu lemen t 

comme une interpretation erronee des efforts 

que nous deployons, mais qui plus est, 

comme une annihilation directe, comme si 

I'on nous jetait Ie gant. » Ibid., n° 39/40, 

23 decembre 1901, p. 154. - Alfred-Hermann 

Fried re~ut Ie Prix Nobel de la Paix en 1911, 

con jointement avec Tobias Michael Carel 

Asser. 

6 Baronne Bertha de Suttner, fondatrice de 

la Societe de la Paix autrichienne, Prix Nobel 

190 5. 
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ce que M gr Freppel a compris.»7 Et Dunant ne lui a-t-il pas repondu, 

par sa lettre du 10 octobre 1895: «C'est bien 1'horreur de la guerre qui 

m'a inspire I'CEuvre dont il m'a ete donne d'etre Ie fondateur.»8 

Quant a 1'institution de la Croix-Rouge, en dispensant selon sa de­

vise la charite dans les combats, en s' effon;:ant de limiter Ies effets de la 

violence par l'action conjuguee de la morale et du-droit, n 'avait-elle 

pas ouvert Ia voie a l'internationalisme pacifique, et travaille, selon Ie 

vceu d'Alfred Nobel, «pour 1'ceuvre de la fraternite des peuples»9. 

Dunant n' etait pas Ie seul, sans doute, mais son anteriorite, son engage­

ment inconditionnel en faveur d'un humanitarisme actif, Ie quali­

fiaient au plus haut degre pour Ie premier Prix de la Paix. 

Le CICR ne semble pas avoir fait de grands efforts pour 

obtenir Ie Prix. Peu habile au maniement de l'opinion publique, il ne 

fit rien de plus que de faire presenter sa candidature par Ie professeur 

Alfred Martin, avec, en annexe, l'envoi de 26 volumes et brochures 

(pour la plupart, des publications de Gustave Moynier) et d 'un pros­

pectus de trois pages qui donnait une image resumee et edulcoree de 

sa structure et de son activite 'o . Aucune campagne de presse ne vint 

appuyer sa presentation. Dunant, au contraire, retrouvant alors Ie dyna­

misme qui l'avait anime lors de la campagne de promotion en faveur 

de la Croix-Rouge naissante en 1863, pouvait compter sur Ie devoue­

ment de fideles amis, de publicistes et de groupements divers ­

Rudolf Mi.iller en Allemagne, Hans Daae en Norvege - de societes 

feminines norvegiennes, de l'Alliance universitaire des femmes pour la 

7 Bertha de Suttner a Henry Dunant, 

7 octobre 1895, BPU, Geneve, Ms. fr..2112, 

p. 112. Voi r A. Durant, « L'evolution de I'idee 

de paix dans la pen see d'Henry Dunant», De 

I'utopie a10 realite, Actes du Colloque Henry 

Dunant (3-5 mai 1985), Societe Henry 

Dunant, Geneve, 1988, pp. 353-395. 

8 Henry Dunant a Bertha de Suttner, 

10 octobre 1895, ONU, Geneve, co llection 

Suttner-Fried. Lettre essentielle pour con­

naitre les idees pacifistes d'Henry Dunant. 

9 Sur les rapports de la Croix-Rouge et de 

la paix, J. Pictet, « La Cro ix-Rouge et la Paix», 

RICR, nO 387, mars 1951, pp. 191-201, 

J. -G. Lossier, La Croix-Rouge et 10 Paix, CICR, 

Geneve, 1973, et A. Durand, Le Comite inter­

national de 10 Croix-Rouge, Centre de 

Recherches europeennes de l'Universite de 

Lausanne, Lausanne, 1980, ch. 10, publie 

dans RfCR, mars a aoOt 1981; 2' ed.: C/CR, 

1982. Voir ega lement du meme auteur: 

« Gustave Moynier et les Societes de la Paix», 

RfCR, nO 821, septembre-octobre 1996, p. 575 

et su iv. 

10 Note concernant Ie Comite international 

de 10 Croix-Rouge, siegeant aGeneve, ACICR, 

CR 99/0 (2). 
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paix, de professeurs des U niversites d' Amsterdam et de Bruxelles, de 

deputes au Parlement suedois ou ala Diete du Wurte111.berg. 11 n 'avait 

pas manque d'adresser aux membres du jury les ouvrages et brochures 

consacres aux origines de la Croix-Rouge et a sa propre biographie, 

notamment les ouvrages de Rudolf Miiller, de Haje et Simon et de 

Hans Daae, qui temoignaient du role qu'il avait joue dans la fondation 

de la Croix-Rouge. 

La candidature du CICR, pourtant dllment enregistree, ne 

figure pas sur la liste des treize candidats que Ie secretaire Christian 

Lange a soumise au jury du Parlement norvegien1'. Mais la documen­

tation envoyee par Ie CICR a contribue, en definitive, a soutenir la 

candidature de Dunant. « Finalement, lit-on dans Ie rapport Lange, une 

partie aussi des documents remis par Ie Comite de la Croix-Rouge est 

importante pour Henry Dunant. »12 Dunant pouvait-il esperer un 

meilleur soutien, quand bien meme ce soutien etait involontaire? Mais 

Frederic Passy, veteran par son engagement dans les campagnes paci­

fistes, veteran aussi par l'age, n'avait pas moins de titres au choix du 

Comite Nobel. La solution adoptee, que Dunant avait acceptee a 
l'avance, fut de partager Ie Prix entre les deux candidats. 

L'on peut certes s' etonner de voir ces rivalites et ces 

intrigues se manifester pour I'obtention d'un prix de la Paix. Mais sans 

doute est-ce la une consequence inevitable du systeme de concours 

annuel institue par Ie Prix, qui elimine necessairement des candidats 

meritoires. Les hommes qui ont consacre leur carriere a la realisation 

d'une ceuvre scientifique, litteraire ou sociale ne sont pas enclins a la 

sous-estimer, et mettront a la defendre autant d'ardeur qu'ils ont 

consacre d' energie a la construire. Ce n' est pas seulement dans Ie 

domaine de la paix que Ie choix du laureat donna lieu acontestation. 

11 Voici la liste des 13 candidats presen· W. Heudtlass, J. Henry Dunont, Grunder des 

tes par Christian Lange: W. Randal Cremer, Roten Kreuzes, Urheber der Genter Konven· 

Chevalier Descamps, Elie Ducommun, Henry lion, 4' edition, W. Kohlhammer, Stuttgart/ 

Dunant, D' Albert Gobat, Fr. de Martens, Berlin/Kbln/Mainz, p. 212. 

Marquis Pandolfi, Frederic Passy, W. T. Stead, 12 Voir la notice concernant Henry Dunant 

Leon Toistof, Bureau international de la Paix, presentee au Co mite Nobel norvegien par Ie 

Institut de Droit in ternat ional, Union interpar· secreta ire de ce Comite. Notice citee en alle­

lementaire (Bureau interpariementaire). Voi r mand par Willy Heudtlass, ibid. , p. 215 et suiv. 
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Le premier Prix Nobel de litterature fut attribue aSully Prudhomme. 

La designation du poete-philosophe fran<;:ais, fortement soutenue par 

ses confreres de l'Academie fran<;:aise, et dont la notoriete etait peut­

etre mieux affirmee acette epoque qu'elle ne rest aujourd'hui, ne fai­

sait pas 1'unanimite. Dans une etude qu'il a consacree au premier Prix 

Nobel de litterature, 1'ecrivain Gunnar Ahlstrom, apres avoir rappele 

les hesitations, les controverses, les tergiversations, les inquietudes 

inavouees qui avaient precede 1'attribution du Prix, cite les COmlTlen­

taires d'un grand quotidien suedois, qui deplorait que 1'Academie sue­

doise n'eut choisi ni Tolstol, ni Ibsen, ni Bjornson, ni Mommsen, 

ni Swinburne, ni Zola, ni Anatole France, ni Carducci, ni Mistral, 

ni Hauptmann, pas meme Etchegarray, et qu'elle ait finalement retenu 

Sully Prudhomme13. 

Tels sont les remous causes par 1'attribution d'un prix dont 

Ie prestige n'a cesse de grandir. Et depuis lors, n'a-t-on pas vu tel ou tel 

savant, physicien ou biologiste, protester que les travaux que Ie Comite 

Nobel avait distingues chez run de ses confreres n'etaient que 1'abou­

tissement de ses propres recherches? Chaque Prix Nobel fait un lau­

reat et vingt mecontents. 

En rendant compte, dans Ie Bulletin international, de la 

nomination d'Henry Dunant, Ie CICR ne conteste pas les merites du 

laureat, ni sa qualification pour Ie Prix Nobel, qui represente, ecrit-il, 

«un hommage memorable rendu a la Croix-Rouge »14. Mais ce que 

conteste l'auteur de l'article - il s' agit certainement de Gustave 

Moynier, dont on reconnait Ie style et la pensee -, c'est Ie titre de fon­

dateur que lui ont donne certains journaux et qu'il s'attribue lui­

metne. Pourtant, Gustave Moynier a toujours reconnu que c'etait la 

publication d' Un souvenir de Solferino qui etait a l'origine du 

Mouvement de la Croix-Rouge, et que c'est la lecture du livre 

13 D' Gunnar Ahlstrom, « La petite histoire 14 « Le Prix Nobel dit de la Paix», Bulletin 
de I'attribution du Prix Nobel a Sully international des Societes de la Croix-Rouge, 
Prudhomme», dans Le Prix Nobel de littera­ nO 129, janvier 1902, pp. 43-44. Un second 

ture, par Ie D' Anders Osterling, secretaire article, intitule « Le fondateur de la Croix­

perpetuel de l'Academie suedoise, pp. 23-31. Rouge», parut dans Ie numero du Bulletin, 

Tolsto'f eta it candidat au Prix Nobel de la Paix. nO 130, avril 1902. Voir egalement J. de 

Senarclens, Gustove Moynier Ie Mtisseur, 
Slatkine, Geneve, 2000, pp. 283-296. 
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fondamental d'Henry Dunant qui l'avait lui-meme determine a 
construire leur ceuvre comnmne. Mais a ses yeux, la fondation de la 

Croix-Rouge est une ceuvre collective et ilTlperSonnelle, dont I'ac­

complissement fut confie par la Societe genevoise d'Utilite publique 

au Comite international de secours aux militaires blesses, cree a 
Geneve en 1863. Le debat, qui n'est pas seulement un deb at seman­

tique, s' est poursuivi jusqu'anos jours. 

En depit de ces reserves, Gustave Moynier conclut: 

«Toutes les Societes de la Croix-Rouge seront certainement heureuses 

et fieres de voir 1'initiateur de l' ceuvre alaquelle elles consacrent leurs 

efforts, recompense comme etant un de ceux qui ont Ie mieux contri­

bue ala fraternite des peuples.» 

Gustave Moynier avait aussitot songe a presenter a nou­

veau la candidature du CICR pour 1902. Mais dans la seance du 4 jan­

vier 1902, Ie Comite, apres examen, decida de ne plus se mettre en 

avant pour Ie Prix Nobel. 

Gustave Moynier estima alors que, des Ie moment ou Ie 

CICR ne se representait pas, il pouvait avancer sa propre candidature. 

Et nous pouvons juger, anotre tour, en considerant la somme des tra­

vaux accomplis par Gustave Moynier, ses initiatives dans Ie domaine du 

droit humanitaire, son role dans Ie developpement de la Croix-Rouge, 

qu'il s' etait consacre avec perseverance et lucidite a l'attenuation des 

maux de la guerre, et qu'il etait run de ceux qui lTl.eritaient d' etre desi­

gnes par un Prix de la Paix. Pour donner suite a son projet, Gustave 

Moynier s'adressa a son confrere de l'Institut de droit international, 

Richard Kleen, qui presenta sa candidature pour l'annee 1902, puis a 
nouveau pour 1903 et 1905 15 • 

Mais trop de pionniers ou de dirigeants des mouvements 

pacifistes attendaient aleur tour d'etre reconnus pour qu'une place fUt 

laissee au president du Comite international si peu de telTl.ps apres la 

designation d'Henry Dunant. L'annee 1902 vit la nomination d'Elie 

Ducommun, run des fondateurs de la Ligue internationale de fa paix et de 

15 Renseignements obligeamment com· professeur Herzberg, I'un des principaux 

muniques par I' lnstitut Nobel norvegien, conseillers du Comite Nobel, d'apres les 

Oslo. Le rapport de presentation de la candi­ notices biographiques fournies par Richard 

dature de Gustave Moynier fut ecrit par Ie Kleen. 

http:telTl.ps
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fa liberte et secretaire general du Bureau international de fa paix, et de 

Charles-Albert Gobat, directeur du Bureau central de I'Union interpar­

lementaire. En 1903 fut designe William Randal Cremer, fondateur et 

secretaire de la Ligue internationale d'arbitrage. En 1904, Ie Prix fut attri­

bue a l'Institut de droit international, dont Gustave Moynier etait run 

des onze cofondateurs et Ie president d'honneur. L'annee 1905 vit la 

nomination de la baronne Bertha de Suttner, la grande pacifiste austro­

hongroise, dont la candidature fut soutenue par trente-deux personna­

lites, parmi lesquelles se trouvaient les deux premiers Prix Nobel, 

Frederic Passy et Henry Dunant. Sagement, Gustave Moynier 

renonc;a. 

Des lors, et jusqu'a la Premiere Guerre mondiale, il ne fut 

plus question du Prix Nobel au Comite. Ce n'est qu'en mars 1916,au 

plus fort du conflit, que Maurice Dunant, neveu et executeur testa­

mentaire d'Henry Dunant, membre du Comite directeur de la Croix­

Rouge suisse et president de la Societe genevoise d'Utilite publique, 

prit l'initiative de presenter la candidature du CICR, pour Ie role qu'il 

avait joue dans la creation et dans Ie fonctionnement de l'Agence cen­

trale des prisonniers de guerre. Sa requete ayant ete transmise a 

Christiania apd~s Ie delai prescrit (1 er fevrier 1916) , elle ne put etre 

enregistree cette annee-la. Mais Maurice Dunant demanda expresse­

ment qu' elle fUt reconsideree pour Ie Prix de 1917. Le Conseil federal 

avait alors accepte de presenter la candidature du CICR, qui fut 

appuyee egalement par Ie professeur Louis Renault, membre de 

l'Institut, Prix Nobel 1907. Et cette fois, grace a la noble intervention 

de l'heritier spirituel d'Henry Dunant, Ie Prix Nobel de la Paix fut 

attribue au CICR'6. 

16 Paul Des Gouttes, au nom du Comite, 

avait remercie Maurice Dunant en ces 

termes: «Le Comite international m'a charge 

de vous exprimer sa reconnaissance de I'ini· 

tiative que vous avez eu I'a mabilite de 

prendre en sa faveur, en votre qualite de 

neveu et executeur testamentaire de jean 

Henri Dunant, un des fondateurs de la Croix· 

Rouge. C... ) Le Comite international se piaTt a 
rendre hom mage a la generosite de senti· 

ment qui vous a fait agir, et ne manquera pas, 

lors de sa prochaine seance, de prendre acte 

de votre demarche desinteressee.», Paul Des 

Gouttes a Maurice Dunant, 28 avril 1916, 

ACICR, B CR 99-1. 
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Le Prix Nobel de la Paix fut anouveau decerne au CICR 

en 1944, en reconnaissance de son activite pendant la Seconde Guerre 

mondiale, puis conjointement au CICR et ala Ligue des Societes de la 

Croix-Rouge17 en 1963, comme consecration de leurs travaux, al'oc­

casion du centenaire de la fondation de la Croix-Rouge. 

• 

17 Aujourd 'hui Federation internationale 

des Societes de la Croix· Rouge et du 

Croissant·Rouge. 
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Abstract 

The first Nobel Peace Prize (1901) 
Henry Dunant, Gustave Moynier and the International 
Committee of the Red Cross as candidates 
by ANDRE DURAND 

The first Nobel Peace Prize was awarded a century ago to 
H enry Dunant and Frederic Passy, thus honouring two different 
aspects oj the struggle against war.' the endeavour to limit the suffer­
ing oJwar victims through humanitarian action, in particular the cre­

ation. oj the Red Cross; and the fight against war itself, or pacifism. 
The article traces the history oj Dunant's candidacy and the uneasi­

ness to which it gave rise in Geneva. Indeed, while recognizirlg the 

merits oj Henry Dunant Jor promoting the idea oj what subsequently 
became the Red Cross Movement, the ICRC with Gustave Moynier 
as its President considered that the International Committee itself 

should be a candidateJor the Peace Priz e. The attempt to putJorward 
the institution (and not the person oj Henry Dunant) Jailed, as did 
the candidacy oj Moynier in theJollowing year. The ICRC did, how­
ever, receive the Nobel Peace Prize in 1917, 1944 and, together with 
the International Federation oj Red Cross and Red Crescent 

Societies, in 1963 (the cen tenary oj the R ed Cross). 
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The ICRC and the 1962 Cuban 
missile crisis 

by 
THOMAS FISCHER 

O
n 6 November 1962, the Swiss ambassador and former 

President of the International Committee of the Red 

Cross (ICRC), Paul Ruegger, embarked on a delicate 

mission to negotiate with the United Nations 

Secretary-General and the representatives of the two superpowers and 

Cuba in NewYork. His task was to specify and obtain prior acceptance 

of the conditions under which the ICRC was prepared to lend its 

good offices to the United Nations and the parties involved in the 

Cuban missile crisis, so as to help ease the tension that had arisen from 

the secret introduction of Soviet nuclear weapons in the Caribbean. 

This article deals with the unusual role the ICRC was ready to play in 

that crisis and sheds new light on how it came to be engaged in these 

highly political matters. 

New Al11.erican , Soviet and Cuban sources that have 

become known since 1990 reveal in great detail the events surround­

ing the planned ICRC intervention in the missile crisis. It is a story 

that has so far remained untold. Most of the new material is to be 

found in the microfiche collection of declassified documents on the 

Cuban missile crisis compiled and made available by the National 

THOMAS FISCHER is a Ph.D. candidate at the Department of Political Science, 

University of Zurich, Switzerland, and a research assistant at the Center for 

International Studies (CIS), Swiss Fed eral Institute ofTechnology, Zurich . 
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Security Archive, a private research institution in Washington Del The 

collection also contains the relevant documents of the United N ations 

Archives in New York. Since the publication of this material, further 

sources of information about the ICRC's role in the crisis have come 

to light and been collected by the National Security Archive. 2 The 

material that emerged about the Cuban missile crisis from Russian 

archives was partly translated and published by the Woodrow Wilson 

International Center for Scholars in Washington.3 Their publications 

contain highly valuable information on the origins of the ICRC's 

involvement in the missile crisis. The personal papers of Paul Ruegger 

are to be found in the Archiv fiir Zeitgeschichte at the Swiss Federal 

Institute ofTechnology in Zurich. These papers reveal the negotiations 

by the ICRC's special envoy to N ew York, as well as the discussions 

within the Committee, the governing body of the ICRC, in Geneva. 4 

This new material, and a series of retrospective confer­

ences between 1987 and 1992 that brought together American, Soviet 

and Cuban participants in the crisis, have led to a broad re-evaluation 

of what happened in late October and early November 1962 in the 

1 Chadwyck·Hea ley Inc. & The National 

Security Archive (ed.), Documents on the Cuban 

Missile Crisis, 1962, Microfiche Collection, 

Chadwyck·Healey, Alexandria, 1990 (hereinafter 

Cuban Missile Crisis). The most important docu· 

ments from that collection have been published 

in a documents reader: Laurence Chang and 

Peter Kornbluh (eds), The Cuban Missile Crisis, 

1962: A National Security Archive Documents 

Reader, New Press, New York, 1992. 

2 See Cuban Missile Crisis, ibid., 1992 

Releases, Box, and ibid., Extras, Box. This mate· 

rial was resea rched by the au thor of th is article 

during a stay in the United States in 1996. 

3 Woodrow Wilson International Center for 

Internat ional Scholars (ed.), Cold War 

International History Project Bul/etin , Issues 

1'9, Spring 1992,Winter 1996/1997 (here, 

inafter CWIHP Bul/etin). 

4 Archiv fUr Zeitgesch ichte, ETH ZUrich, 

Nachlass Paul Riiegger, Dossier No. 28.3.25.2 

(hereinafter NL Riiegger). 

5 The oral history confe rences resu lted in a 

series of books and articles by james G. Blight 

and others: Bruce j. Allyn, james G. Blight, and 

David A. We lch, "Essence of revision: Mos· 

cow, Havana and the Cuban missile crisis", 

International Security, Vol. 14, NO. 3, Winter 

1989/90, pp. 136'172; james G. Blight and 

David A. Welch (eds), On the Brink: Americans 

and Soviets Reexamine the Cuban Missile 

Crisis, Noonday Press, New York, 1990; Bruce 

j. Allyn, james G. Blight, and David A. Welch 

(eds), Back to the Brink: Proceedings of the 

Moscow Conference on the Cuban Missile 

Crisis, january 27'28, 1989, CSIA Occasional 

Papers, NO. 9, University Press of America, 

Boston, 1992; Bruce j. Allyn, james G. Blight, 

and Dav id A. We lch (eds), Cuba on the Brink: 

Castro, the Missile Crisis, and the Soviet 

Col/apse, Pantheon Books, New York, 1993. 
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Caribbean.s Of the numerous publications on the Cuban crisis since 

the end of the Cold War, I shall mention only a few. Michael R. 

Beschloss' book The Crisis Years is probably the best account of the mis­

sile crisis based on this new body ofinformation. 6 Equally important is 

John Lewis Gaddis' latest work, in which he has reassessed the real 

moments of danger during it. In addition, both Fursenko/Naftali and 

Zubok/Pleshakov have dealt with the crisis from the point of view of 

the Russian archival sourcesJ 

Little has been written about the ICRe's role in the 

Cuban missile crisis so far. The former UN Secretary-General, 

U Thant, deals with it at length in his memoirs but lacks precision with 

regard to some important facts. 8 There have also been a few accounts of 

the mission by Paul Ruegger to NewYork. They are all written by for­

mer members of the ICRC or the Swiss Department of Foreign Affairs, 

who emphasize the importance of the part he played in easing tension 

in the Caribbean at the time. 9 The ICRC itself summarized Ruegger's 

mission in two of its own publications. 10 What these firsthand accounts 

do not provide is a historically analytical study of the events based on 

archival sources. That task has been attempted in this article. 

6 Michael R. Beschloss, The Crisis Years: 

Kennedy and Khrushchev, 1960'1963, Harper 

Collins, New York, 1991. 

7 john Lewis Gaddis, We Now Know: 

Rethinking Cold War History, Clarendon Press, 

Oxford, 1997; Aleksandr Fursenko and 

Timothy Naftali, 'One Hell of a Gamble': 

Khrushchev, Castro, and Kennedy, 1958'1964, 

W.W. Norton & Co., New York, London, 1997; 

Vladislav Zubok and Constantine Pleshakov, 

Inside the Kremlin's Cold War: From Stalin 

to Khrushchev, Harvard University Press, 

Cambridge (Mass.), London, 1996. 

8 U Thant, View from the UN, David & 

Charles, Newton Abbot, London, 1977; for the 

ICRe's role in the Cuban missile crisis, see 

pp. 177'194· 

9 Melchior Borsinger, " Paul Ruegger -

Envoye extraordinaire de I'humanite", in 

Victor Umbricht (ed.), A Paul Ruegger pour 

son 80' anniversaire, 14 aout 1977, Schudel, 

Riehen/Basel, 1977, pp. 155'162; Rene·jean 

Dupuy, "Paul Ruegger et Ie droit interna· 

tional", ibid., pp. 27'42; Raymond Probst, 

'Good Offices' in the Light of Swiss 

International Practice and Experience, 

Martinus Nijhoff, Dordrecht, 1989. 

10 "The International Committee of the 

Red Cross and the Cuban missile crisis", 

International Review of the Red Cross, 

December 1962, pp. 653·657; International 

Committee of the Red Cross, Annual Report 

1962, pp. 31'35. 
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The Cuban missile crisis 

On Tuesday morning, 16 October 1962, McGeorge 

Bundy, the National Security Adviser, informed the American 

President, John F. Kennedy, that photographic evidence had been 

obtained showing Soviet medium-range ballistic missiles (MRBMs) in 

Cuba capable of carrying nuclear warheads. Two days earlier, two 

U-2 aircraft had flown over the Caribbean island and taken pictures 

that proved the existence of Soviet MRBMs in Cuba and the build­

up of twenty-four SAM (surface-to-air missile) sites on the island.! ! 

After the discovery of the missiles, President Kennedy immediately 

called a meeting of a group of advisers that became known as the 

ExComm (Executive Committee of the National Security Council). 

In the first ExComm meeting on 16 October, a consensus 

was soon reached that all means had to be used to remove the Soviet 

missiles from Cuba. The following discussions within the ExComm 

centred on the question of the requisite initial response and military 

preparations. 12 After five days of analysis and controversial debates, 

President Kennedy decided on 20 October to impose a naval blockade 

on the further delivery of all offensive military equipment to Cuba 

and to insist on the withdrawal of Soviet missiles already in Cuba. The 

American President was not prepared to run the risk of an air strike or 

a full-scale invasion to have the missiles removed, as had been orig­

inally discussed in the ExComm. The risk of a nuclear escalation 

seemed much too high and Kennedy therefore opted for a politically 

more cautious solution. On the evening of Monday 22 October, he 

announced his decision to the nation and the world. In his TV address 

he warned the Soviet government that the United States would regard 

any nuclear missile launched from Cuba against any nation in the 

11 McGeorge Bundy, Danger and Survival: F. McCourt, Random House, New York, 1991, 

Choices about the Bomb in the First Fifty PP·56·217. 
Years, Random House, New York, 1988, 12 The minutes of the ExComm discussions 

pp. 684 f. The story of the discovery of the during the Cuban missile crisis are to be found 

missiles by the intelligence officers of the in Ernest R. May and Philip D. Zelikow (eds), 

National Photographic Interpretation Center The Kennedy Tapes: Inside the White House 

is described in detail by Dino A. Brugioni, During the Cuban Missile Crisis, Harvard 

Eyeball to Eyeball: The Inside Story of the University Press, Cambridge (Mass.), London, 

Cuban Missile Crisis, edited by Robert 1997· 

http:preparations.12
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western hemisphere as an attack by the Soviet Union on the United 

States, requiring a full retaliatory response against the Soviet 

Union. 13 

Operation ANADYR,14 as the secret deployment of the 

Soviet missiles in Cuba that led to the showdown with the United 

States in October 1962 was code-named, proved to be the most 

dangerous moment during the Cold War. The two superpowers were 

face to face in a dispute over nuclear weapons. Had either Kennedy or 

his Soviet counterpart Nikita Khrushchev reacted too sharply, the cri­

sis would have escalated into the Third World War. The US naval quar­

antine of Cuba was accompanied by a series of military and diplomatic 

moves and countermoves which were not all authorized by the politi­

cal leadership of the two main opponents. IS Remarkably enough, 

Khrushchev panicked and stepped back after a week of taut confronta­

tion. 

Why had Khrushchev sent missiles in the first place? It is 

widely agreed today that there were three main reasons for his deci­

sion. First, after a failed attempt by Cuban exiles supported by US 

intelligence to invade Cuba in the Bay of Pigs in April 1961, both the 

Cuban leader Fidel Castro and Nikita Khrushchev felt the need to 

preserve the Cuban revolution and deter a possible US invasion. 

Secondly, from the Soviet point of view the stationing of the missiles 

in Cuba was a means of closing the "missile gap" with the United 

States and, in one move, redressing the highly unfavourable strategic 

balance. Thirdly, though to a lesser degree, Khrushchev saw it as a 

tempting possibility for a quid pro quo to expose the United States to a 

direct threat comparable to that faced by the Soviet Union, owing to 

the deployment of US nuclear weapons on its periphery. 16 For a long 

13 John F. Kennedy, Radio· TV Address of ing the cris is at wh ich there was a real danger 

the President to the Nation, October 22,1962, of war see Gaddis, op. cit. (note 7), pp. 269' 

in Cha ng/Kornbluh, op. cit. (note 1), pp. 150' 278. 

154· 16 In particu lar the US Jupiter missiles that 

14 See Anatoli I. Gribkov and William Y. were installed in Turkey that very same year. 

Smith, Operation ANADYR: U.S. and Soviet Phi li p Nash, The Other Missiles of October: 

Generals Recount the Cuban Missile Crisis, Eisenhower, Kennedy, and the jupiters, 1957' 

Ed ition q, Chicago, 1994. 1963, University of North Carolina Press, 

15 For an assessment of the moments duro Chapel Hill, N.C., 1997. 
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time Khrushchev's official explanation for the missile deployment ­

the fear of an American invasion - has been considered by Western 

analysts and politicians as a post hoc justification for the outcome of the 

crisis. 17 But the information now available from Soviet participants in 

the oral history conferences on the missile crisis has made it clear that 

these fears were just as much on Khrushchev's mind as the desire to 

recreate the strategic balance. 18 

Khrushchev noted in his memoirs that he developed the 

idea of deploying nuclear missiles in Cuba during a visit to Bulgaria in 

May 1962, while thinking about the US missiles in Turkey on the 

other side of the Black Sea. 19 In actual fact, he seems to have planned 

and discussed the whole operation with two of his closest political 

advisers, Anastas 1. Mikoyan and Andrei Gromyko, in the weeks before 

and after his visit to Bulgaria. Castro was sceptical at first but then gave 

his assent, whereupon Khrushchev decided to go ahead with the 

deployment in early June 1962.20 In September and October the mis­

siles were secretly shipped to Cuba and installed with the assistance of 

Soviet specialists. Khrushchev's plan was to announce his "deterrent" 

to Kennedy only after the November mid-term elections in the 

United States. The American President was then to be confronted with 

the fait accompli of nuclear missiles in Cuba. Only a few days ahead of 

25-27 October, the time by which the missiles were to be operational, 

their existence in Cuba was discovered. The events that followed made 

for the most tense week in the whole of the Cold War. 

17 For Khrushchev's .explanation of his 

motives: Nikita Khrushchev, Khrushchev 

Remembers, translated and edited by Strobe 

Talbott, Little, Brown, Boston, 1970, p. 493, 

and Nikita Khrushchev, Khrushchev Remem· 

bers: The Last Testament, translated and 

edited by Strobe Talbott, Little, Brown, 

Boston, 1974, p. 511. 

18 Allyn/Blight/Welch, ap. cit. (note 5), 

p. 138'144; Zubok/Pleshakov, ap. cit. (note 7), 

p. 259 f. 

19 Khrushchev Remembers, op. cit. (note 17), 

p. 493; Gaddis, op. cit. (note 7), p. 264. 
20 Castro was at first afraid that the missile 

deployment wou ld in fact turn Cuba into a 

Soviet military base, but then reluctantly 

agreed for the sake of re-establishing the 

stra tegic balance between East and West. 

Whereas Khrushchev's main concern was to 

safeguard the Cuban Revolution, Castro's rea­

son ing therefore inverted Khrushchev's. 

Gaddis, op. cit. (note 7), p. 265 f. 

http:crisis.17
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The UN Secretary-General's initiative for a peaceful 

settlement 

Khrushchev's initial reaction to Kennedy's announcement 

of the naval blockade on 22 October was to press on with the com.­

pletion of the missile sites. The Soviet leader was determined to pro­

ceed with ANADYR. He ordered his vessels to challenge the quaran­

tine line and to speed up work on the sites in Cuba. 21 It looked as 

though an open confrontation at sea was inevitable. At that stage, 

Secretary-General U Thant made an appeal to the leaders of the 

superpowers on 24 October, calling for a moratorium on military 

actions for two to three weeks and urgent negotiations between the 

parties directly involved: "In this context, I shall gladly make myself 

available to all parties for whatever services I may be able to perform."22 

At first, both Khrushchev and Kennedy were annoyed by 

U Thant's appeal, but when tension mounted during the night of 

24 to 25 October,23 they welcomed the Secretary-General's initiative. 

Washington was now trying to change from a bargaining strategy to 

one of not losing control over events. This was due mainly to 

Kennedy's realization that the risk of an escalation to the nuclear level 

should be avoided under any circumstances. He therefore began to 

push strongly for a compromise. 24 In a telephone conversation with 

one of his main advisers, Under Secretary of State George Ball, he dis­

cussed the possibility of U Thant launching a second appeaps On 

25 October, the Secretary-General sent a second message urging the 

Soviet leader to stop his vessels for a limited time in order to discuss 

the terms of a possible agreement which could settle the problem 

peacefully. To make it look like an impartial third-party initiative, he 

21 Fursenko / Naftali, op. cit. (note 7), p. 247. 

22 U Thant, op. cit. (note 8), Appendix A, 

P·460. 
23 Although Khrushchev had ordered the 

vessels carrying missiles and nuclear war· 

heads to turn back before they reached the 

quarantine line, the other ships sail ing under 

the Soviet flag were still heading for Cuba. 

Beschloss, op. cit. (note 6), pp. 497 f. 

24 Gaddi s, op. cit. (note 7), p. 272. 

25 Memorandum of telephone conversa· 

tion between President Kennedy and the 

Under Secretary of State (Ball), October 24, 

1962, 23'45, Foreign Relations of the United 
States, 1961-1963: Cuba, Vol. X, David S. 

Patterson (ed.), United States Government 

Printing Office, Washington D.C., 1997, 

PP·193·195· 

http:compromise.24
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asked the White House to do everything possible to avoid a direct 

confrontation with Soviet ships, in order to minimize the risk of any 

unforeseen incident. 26 As late as 26 October Khrushchev, misled by 

erroneous intelligence reports that a US invasion of Cuba was imnu­

nent and worried that Kennedy was in fact ready to go over the brink, 

accepted U Thant's standstill-proposalY The Kremlin leader, it was 

now clear, was seeking a way out of the crisis without losing face. 

The ICRC's offer to lend its good offices 

When the two superpowers accepted U Thant's standstill­

proposal, time was gained for negotiations under the auspices of the 

Secretary-General and the m.ilitary fi-ont line at sea was given a 

breather. At that point the ICRC n'lade its first entry in the drama of 

the Cuban missile crisis. On 26 October the following telegram from 

the UN's European Office in Geneva reached U Thant's chef de cabi­

net, C.V Narasimhan, in New York: 

"Mr. Gallopin, Delegate General of the International 

Committee of the Red Cross, came to see me yesterday evening. 

He (... ) had been asked by Mr. Boissier, the President of the 

International Red Cross, to convey to us informally the 

Comnuttee's readiness and desire to help the Secretary-General 

in any way in its power, should the need arise. I thanked him and 

proniised to convey this kind message."28 

The ICRe's offer to help the Secretary-General in his dif­

ficult search for a peaceful settlement of the crisis was by no means 

self- evident. The Cuban m.issile crisis was clearly outside the conven­

tional and traditional field of operation of a humarutarian organiza­

tion. Only the adoption in 1961 of the newly drafted Fundamental 

Principles of the In'ternational Red Cross by the Council of Delegates 

26 U Thant. op. cit. (note 8), Appendix B. area of the American warsh ips' piratical activi· 

p. 461. and Appendix 0, pp. 462 f. ties to stay out of the interception area, as you 

27 Ibid.• Append ix E. p. 463. The decisive recommend." 

passage in Khrushchev's message reads as 28 Interoffice memorandum Hill to c.v. 
follows: "We therefore accept your proposal. Narasimhan, 26 October 1962, Cuban Missile 

and have ordered the masters of Soviet ves· Crisis. op. cit. (note 1). Doc. 1392. 

sels bound for Cuba but not yet within the 

http:incident.26
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of the International Red Cross and Red Crescent Movement made it 

possible for the [CRC to offer its services in a political crisis. T he prin­

ciple of humanity not only recognizes as a principle of action the duty 

to prevent and relieve human suffering in conflicts (inter anlla caritas), 

but it also expresses the desire to spare humankind from the conse­

quences of confli cts by prom.oting cooperation 'and lasting peace 

between all peoples (per hl./r/wnitatem ad pacem) 29 

The State Department in Washington received a long 

telegram from Khrushchev in the evening of26 October. For the first 

time the Soviet leader signalled his readiness for a settlement of the 

crisis along the following lines: the Soviet bases would be removed 

under United Nations supervision if the United States pledged not to 

invade Cuba 3 11 Khrushchev now seemed to be offering a peaceful 

solution. 

In the meantime, Secretary-General U Thant ITlet with 

the delegates of the United States, Cuba and the Soviet Union in New 

York to negotiate the terms of settlement. I n the meeting of 

26 October with the Soviet delegate to the United Nations, Valeri A. 

Zorin, U Thant announced that the US government was prepared to 

suspend the blockade for two to three weeks, with the proviso that 

measures would be taken to guarantee that ships arriving in Cuba 

were not supplying any weaponry during this period . Here U Thant 

mentioned the possibility of establishing a particular procedure for 

maritime traffic, or for particular ports of call in Cuba; in this connec­

tion, United Nations delegates from neutral countries, selected by 

agreement, or representatives of the International Committee if the Red 

29 Borsinger, op. cit. (note 9), p. 158. - In 

1965, the 20th International Conference of 

the Red Cross formally proclaimed the 

Fundamental Principles. See Fundamental 

Principles of the International Red Crass and 

Red Crescent Movement, Handbook of the 

International Red Cross and Red Crescent 

Movement, 13th ed ., Geneva, 1994, p. 620. 

30 Premier Khrushchev's telegram to 

President Kennedy, offering a settlement to 

the crisis, October 26, 1962, in Chang/ 

Kornbluh, op. cit. (note 1), pp. 185-188. From 

an American perspective, it looked as though 

Khrushchev's letter was confirm ing a pro­

posed deal along the same lines that 

had leaked out through KGB channels earlier 

that day. New information, however, has made 

it clear that this informal demarche was 

never authorized by the Kremlin. Aleksandr 

Fursenko and Timothy Naftali, "Using KGB 

documents: The Scali-Feklisov channel in the 

Cuban miss ile crisis" , CWIHP Bul/etin, Issue 5, 

Spring 1995, pp. 58-62. 
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Cross might ascertain that vessels arriving in Cuba were not carrying 

arms.3 1 As the documents clearly indicate, it was the Secretary-General 

who came up with the proposal to consider the ICRC's help in this 

matter. The numerous speculations by Western journalists and politi­

cians at the time that this was in fact a demand by Khrushchev to 

make the inspections look like a humanitarian operation are therefore 

falseY Furthermore, the document cited above hints that it was the 

President of the ICRC, Leopold Boissier, himself who inspired the 

Secretary-General's idea to make use of the ICRC's good offices in 

the crisis. 33 

Kennedy and Khrushchev reach an agreement 

Although it was already agreed on 27 October that the 

terms of settlement were to be negotiated in New York, the crisis was 

far from over. While the ExComm was still contemplating a positive 

reply to Khrushchev's telegram of 26 October, Radio Moscow broad­

cast a new message from the Soviet Chairman. Soviet and Cuban 

information that an American attack on Cuba was in"lminent had 

turned out to be wrong. Khrushchev, obviously under the uncomfort­

able impression of appearing weak in the eyes of his subordinates, 

decided to make a U-turn. He now insisted that the United States 

remove its Jupiter missiles from Turkey in return for the removal of the 

Soviet missiles from Cuba. 34 

Several times on 27 October the crisis very nearly flared 

out of control. In the morning, American intelligence reported that a 

Soviet tanker was challenging the blockade, and that the Soviet diplo­

mats in New York and Washington were destroying all their sensitive 

documents in anticipation of a war.35 Moreover, an American U-2 air­

31 Telegram Zorin to USSR Fore ign Min istry. mal contacts during the missile cris is between 

October 26. 1962. CWIHP Bulletin. Issues 8-9. representat ives of the UN and the ICRC before 

Winter 1996/1997. pp. 289 f. 25 October 1962. 

32 Neverthe less th is version of how t he 34 Premier Khrushchev's communique 

ICRC came to be involved in the Cuban miss ile to President Kennedy. calling for a trade of 

crisis can sti ll be found in current li terature. Cuban missiles for Turkish missiles. October 

See e.g. Brugioni. op. cit. (note 11). p. 501. 27. 1962. Chang /Kornbluh. op. cit. (note 1). 

33 So far no ev idence has been found by pp. 197-199. 

the author that there were any formal or infor- 35 Beschloss. op. cit. (note 6). p. 524· 
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craft entered Soviet airspace as a result of a navigational error, and 

around noon another U-2 reconnaissance plane was shot down over 

Cuba by the Soviet air defence without authorization from the 

Kremlin. The pilot, Major Rudolph Anderson,jr., was killed. 36 

The strategic nuclear force of the United States was poised 

for action, and for the first time in history it was put on Drj"C0I12 

(Defense Condition 2) .31 In addition, the United States was assembling 

troops necessary for an invasion of Cuba . Meanwhile the first Soviet 

missile sites were reported to be operational, and the Cuban n1.ilitary 

forces were fully mobilized . Negotiations at the United Nations in 

New York were adjourned, while the ExComm was still considering 

possible reactions to Khrushchev's latest message. At the same time the 

Soviet C hairman gathered the Presidium and Secretariat members in 

his dacha at Novo Ogarevo and stayed there all day and night dis­

cussing what to do if an American attack were unleashed38 

By now Kennedy and Khrushchev both understood that a 

mere accidenta l incident could spark a nuclear war, and that therefore 

a quick end to the crisis had to be found. As a result of the ExComm 

meeting of 27 October, Kennedy decided to react only to the first of 

Khrushchev's messages of 26 October and simply to ignore the addi­

tional demands of the second message39 The reply sent to Khrushchev 

therefore called for the complete removal of the offensive weapons 

from Cuba under UN supervision, in exchange for a US guarantee of 

non-invasion in Cuba . In addition, the American President decided to 

send his brother, Attorney-General Robert F. Kennedy, to see the 

Soviet Ambassador to the United States, Anatoliy Dobrynin, with a 

private message for C hairman Khrushchev announcing that the mis­

siles in Turkey would be removed once the crisis was resolved. If the 

36 Zubok/Pleshakov, op. cit. (note 7), 38 Andreas Wenger, Living with Peril: 

P· 267· Eisenhower, Kennedy and Nuclear Weapons, 

37 DefCon2, the second-highest alert pos­ Rowman & Littelfields Publi shers , Lanham/ 

ture, means full readiness for an enemy Boulder/New York/Oxford, 1997, p. 276, and 

attack. The highest alert posture, DefCom, is Zubok/Pleshakov, op. cit. (note 7), p. 267 . 

announced only when a fulI·scale war is 39 Beschloss, op. cit. (note 6), pp. 526-528. 

already in progress. In times of peace the 

United States armed forc es are usually on 

DefCon5· 

http:killed.36
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Soviets, however, nude public any reference to this assurance, the pro­

posal would becolTle void. Should Khrushchev turn down this offer, a 

military attack on Cuba would be the consequence.40 

Khrushchev immediately accepted Kennedy's terms of a 

unilateral withdrawal of"all Soviet offensive arms" from Cuba. In his 

answer to President Kennedy the Soviet Chairman did not mention 

the missiles in Turkey again. 41 This end to the crisis was publicly 

announced on the radio, and the Soviet military began to dismantle 

the missile sites and prepare them for shipping back to the Soviet 

Union without delay. During that last and decisive phase of the crisis 

the exchange between the two superpower leaders was conducted 

exclusively through direct m essages between Moscow and 

Washington. These private exchanges were crucial in leading to the 

peaceful solu tion of the crisis. 

The ICRC's involvement in the settlement of the 

CrISIS 

Once Kennedy and Khrushchev had agreed bilaterally on 

28 October, it was possible to resume negotiations in NewYork on the 

settlement of the crisis. The n'lain task for Secretary-General U Thant 

and the delegates of the parties concerned was to sort out the condi­

tions under which UN supervision of the dismantling of the missile 

sites would take place. Furthermore, they were to make sure that 

no new offensive weapons could be shipped to Cuba after the lifting 

of the blockade by the United States. In addition to his proposals 

of 26 October, U Thant named three ways in which the reintroduc­

tion of offensive weapons by the Soviets could be prevented: a) moni­

40 Robert F. Kennedy. Thirteen Days: A 

Memoir of the Cuban Missile Crisis. 

W.W. Norton, New York, 1969. pp. 106'109, 

and Anatoliy Fedorovich Dobrynin, In 

Confidence: Moscow's Ambassador to Arne· 

rica's Six Cold War Presidents (1962'1986). 

Times Books. Random House, New York, 1995, 

pp. 86·88. There has been a long·stand ing 

controversy between the two main protago· 

nists as to whether the private offer to remove 

the US missiles in Turkey was an explicit part 

of the deal between Kennedy and Khrushchev. 

See Jim Hershberg, "Anatomy of a contro· 

versy: Anatoly F. Dobrynin's meeting with 

Robert F. Kennedy, Saturday, 27 October 

1962", CWIHP Bulletin , Issue 5, Spring 1995, 

PP·75·80. 
41 Premier Khrushchev's communique to 

President Kennedy, accepting an end to the 

missile crisis, October 28, 1962, Chang/ 

Kornbluh, op. cit. (note 1), pp. 226'229. 
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craft entered Soviet airspace as a result of a navigational error, and 

around noon another U-2 reconnaissance plane was shot down over 

Cuba by the Soviet air defence without authorization from the 

Kremlin. The pilot, Major Rudolph Anderson,Jr., was killed.36 

The strategic nuclear force of the United States was poised 

for action, and for the first time in history it was put on DifCon.2 

(Defense Condition 2) .31 In addition, the United States was assembling 

troops necessary for an invasion of Cuba. Meanwhile the first Soviet 

missile sites were reported to be operational, and the Cuban military 

forces were fully mobilized. Negotiations at the United Nations in 

N ew York were adjourned, while the ExComm was still considering 

possible reactions to Khrushchev's latest message. At the same titTle the 

Soviet Chairman gathered the Presidium and Secretariat members in 

his dacha at Novo Ogarevo and stayed there all day and night dis­

cussing what to do if an American attack were unleashed. 38 

By now Kennedy and Khrushchev both understood that a 

mere accidental incident could spark a nuclear war, and that therefore 

a quick end to the crisis had to be found. As a result of the ExComm 

meeting of 27 October, Kennedy decided to react only to the first of 

Khrushchev's messages of 26 October and simply to ignore the addi­

tional demands of the second message. 39 The reply sent to Khrushchev 

therefore called for the complete removal of the offensive weapons 

from Cuba under UN supervision, in exchange for a US guarantee of 

non-invasion in Cuba. In addition, the American President decided to 

send his brother, Attorney-General Robert F Kennedy, to see the 

Soviet Ambassador to the United States, Anatoliy Dobrynin, with a 

private message for Chairman Khrushchev announcing that the mis­

siles in Turkey would be removed once the crisis was resolved. If the 

36 Zubok/Pleshakov, op. cit. (note 7), 38 Andreas Wenger, Living with Peril: 

P· 267. Eisenhower, Kennedy and Nuclear Weapons, 

37 DefCon2, the second-highest alert pos­ Rowman & Littelfields Publishers, Lanham/ 

ture, means full readiness for an enemy Boulder/New York/Oxford, 1997, p. 276, and 

attack. The highest alert posture, DefCom, is Zubok/Pleshakov, op. cit. (note 7). p. 267. 

announced only when a full-scale wa r is 39 Beschloss, op. cit. (note 6), pp. 526-528. 

already in progress. In times of peace the 

United States armed forces are usually on 

DefCons· 
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Soviets, however, made public any reference to this assurance, the pro­

posal would become void. Should Khrushchev turn down this offer, a 

military attack on Cuba would be the consequence. 40 

Khrushchev immediately accepted Kennedy's terms of a 

unilateral withdrawal of"all Soviet offensive arms" from Cuba. In his 

answer to President Kennedy the Soviet Chairman did not mention 

the missiles in Turkey again. 41 This end to the crisis was publicly 

announced on the radio, and the Soviet military began to dismantle 

the missile sites and prepare thenl for shipping back to the Soviet 

Union without delay. During that last and decisive phase of the crisis 

the exchange between the two superpower leaders was conducted 

exclusively through direct messages between Moscow and 

Washington. These private exchanges were crucial in leading to the 

peaceful solution of the crisis . 

The ICRC's involvement in the settlement of the 

CrISIS 

Once Kennedy and Khrushchev had agreed bilaterally on 

28 October, it was possible to resume negotiations in NewYork on the 

settlement of the crisis. The main task for Secretary-General U Thant 

and the delegates of the parties concerned was to sort out the condi­

tions under which UN supervision of the dismantling of the missile 

sites would take place. Furthermore, they were to make sure that 

no new offensive weapons could be shipped to Cuba after the lifting 

of the blockade by the United States. In addition to his proposals 

of 26 October, U Thant named three ways in which the reintroduc­

tion of offensive weapons by the Soviets could be prevented: a) moni­

40 Robert F. Kennedy, Thirteen Days: A 

Memoir of the Cuban Missile Crisis, 

W.W. Norton, New York, 1969, pp. 106'109, 

and Anatoliy Fedorovich Dobrynin, In 

Confidence: Moscow's Ambassador to Ame­

rica's Six Cold War Presidents (1962-1986), 

Times Books, Random House, New York, 1995, 

pp. 86-88. There has been a long·standing 

controversy between the two main protago' 

nists as to whether the private offer to remove 

the US missiles in Turkey was an explicit part 

of the deal between Kennedy and Khrushchev. 

See Jim Hershberg, "Anatomy of a contro­

versy: Anatoly F. Dobrynin's meeting with 

Robert F. Kennedy, Saturday, 27 October 

1962", CWIHP Bul/etin, Issue 5, Spring 1995, 

PP·75-80. 
41 Premier Khrushchev's communique to 

President Kennedy, accepting an end to the 

missile crisis, October 28, 1962, Chang/ 

Kornbluh, op. cit. (note 1), pp. 226-229. 
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toring of Soviet vessels by American ships; b) checks on the vessels by 

certain neutral countries; and c) by sharing these functions with the 

ICRe. In response to these three proposed procedures the new Soviet 

delegate, Vasili V Kuznetsov, declared that his government would be 

prepared to allow the boarding of Soviet vessels bound for Cuba by 

representatives of the Red Cross. As for cargo chec'ks in certain ports 

of call, this issue would be for the Cuban government to decide, since 

the Soviet government could not make any decision in that regard 

without Cuban consent.42 The American side agreed to such a proce­

dure, provided that the personnel used by the ICRC were exclusively 

Swiss, but said that the US air reconnaissance over Cuba would con­

tinue until on-site inspections of the dismantling were assured.43 

Although U Thant expressed his doubts whether the 

JCRC would undertake the duty of inspecting the incoming Soviet 

vessels, he instructed the UN representative in Geneva, Pier Spinelli, to 

contact the ICRe. On that same afternoon of 29 October the 

President of the International Committee of the Red Cross, Leopold 

Boissier, agreed in principle. His organization would be ready to 

accept such an assignment, but only on condition that there was a for­

mal request by all three parties to th e conflict - including Cuba. Also, 

the approval of the Committee was still needed. 44 Thus the question 

was what stand the Cuban government and the ICRC would take. 

On 30 October, Secretary-General U Thant flew to Cuba 

to negotiate with Castro. 45 The Cuban leader was furious about the 

outcome of the crisis because Khrushchev, in his haste to find a way 

42 Record from the diary of V.V. Kuznetsov 

of the conversat ion with Acting U.N. 

Secretary·General U Thant, October 29, 1962, 

CWIHP Bulletin, Issues 8'9, Winter 1996/1997, 

PP·295·299· 
43 McCloy phone call from New York, 

October 29, 1962, Cuban Missile Crisis, op. cit. 

(note I), Doc. 1645. 

44 Spinelli to Narasimhan, October 30, 

1962 , Cuban Missile Crisis, op. cit. (note I) , 

Extras, Box Ro6Mo7S14 T07, Cables - October 

1962. See also U Thant, op. cit. (note 8), 

p.180. 

45 It is important to note that Castro's invi· 

tation to these talks dated from 27 October, a 

time when no agreement had as yet been 

reached between the superpowers. The 

Cuban leader therefore assumed he would be 

negotiating a solution to the crisis with U 

Thant, and not just the terms of the settle· 

ment based on the agreement reached 

between Kennedy and Khrushchev on 

28 October. For Castro's invitation, see U Thant, 

op. cit. (note 8), Appendix G, p. 465. 

http:Castro.45
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out, had simply forgotten to contact or even inform Castro before 

accepting Kennedy's deal on 28 October. 46 Hence it was no surprise 

that U Thant's two days of talks with the Cuban leadership failed to 

produce any substantial understandingY Castro categorically denied 

access to a UN supervisory mission that was to verifY the dismantling 

of the missile bases in his country. He was equally opposed to any 

inspection in Cuban ports by ICRC personneL If the Soviet Union 

permitted the ICRC to inspect its vessels on the high seas, then it was 

their business and he would not oppose that. Contrary to the mention 

made by U Thant in his memoirs,48 the documents give no proof of 

him suggesting to Castro the possibility ofICRC involvement in ver­

ifYing the withdrawal of Soviet missiles from Cuba. 49 In all U Thant's 

talks with Castro, the superpowers and the ICRC there was only the 

question of using the latter for inspecting incoming ships to C uba. The 

responsibility for verification of the dismantlement always remained 

with the United Nations. 

The Secretary-General had to return to New York on 

31 October almost empty-handed. The only good news he brought 

with him was the information gathered from the Soviet general of the 

rocket forces in Cuba that the dismantling of the missiles and their 

installations was already in progress and would be completed by 

2 November.50 The other positive result of these talks was Castro's 

consent to send back to the United States, under the auspices of the 

Secretary-General, the dead body of Major Anderson, whose plane 

was downed over Cuba on 27 October. 51 

46 Beschloss, op. cit. (note 6), p. 543. 

47 Summary of my meeting with President 

Dorticos, Premier Castro and Foreign Minister 

Roa in Hava na, October 30, 1962, Cuban 

Missile Crisis, op. cit. (note 1) Doc. 1963, and 

Summary of my meeting with President 

Dorticos, Premier Castro of Cuba and Foreign 

Minister Roa, October 31, 1962, ibid., 

Doc. 1747. 

48 U Thant, op. cit. (note 8), p. 183. 

49 See Summaries of meetings, op. cit. 
(note 47), and Notes on my second meeting 

with Premier Fidel Castro of Cuba in Havana, 

October 31, 1962, Cuban Missile Crisis, op. cit. 

(note 1), Doc. 1745. 

50 U Thant, op. cit. (note 8), p. 186. 

51 Ibid. , p. 188. 
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Riiegger's mission to New York 

The members of the International Committee met on 

31 October and 1 November to consider the ICRe's possible role in 

the inspection of Soviet vessels bound for Cuba. The debate was lively 

and some members immediately rejected the idea of accepting the 

UN Secretary-General's request for about 30 inspectors. 52 In the end, 

however, the Committee decided to follow President Boissier's initial 

favourable response. They agreed that the former President of the 

ICRC and Swiss ambassador, Paul Ruegger, would be sent to New 

York for further clarification, as soon as a formal request for the 

ICRe's help was made by all the three parties to the conflict. 53 

Word reached the United Nations Secretariat on 

3 November that Riiegger, accompanied by ICRC senior staff mem­

ber Melchior Borsinger, would be in New York by 6 November to 

contact and ob tain information from the Secretary-General and the 

representatives of the countries concerned. 54 Ruegger was to state the 

conditions of acceptance by the I CRC of the planned assignment to it 

and once again explain the humanitarian organization's motives in 

lending its good offices. These were in particular the maintaining of 

international peace and the desire to spare mankind from suffering. 55 

The ICRe's definite decision would depend upon the result of this 

n11ss1On. 

Ri.iegger met with U Thant for the first time in the late 

afternoon of6 November at the United Nations headquarters in New 

York. After the ICRC representative had repeated that the approval of 

all three parties concerned was needed for a Red Cross involvement, 

the Secretary-General said that the United States and the Soviet 

Union had already given their consent and that Fidel Castro had told 

52 The number of 30 inspectors is to be 

found in an aide memoire prepared by the 

ICRC on 30 October 1962, published in NL 

Rilegger, op. cit. (note 4), Dossier 28.3.25.2. 

53 Telegram Spinelli to Narasimhan, 

November 1, 1962, Cuban Missile Crisis, op. 

cit. (note 1). Extras, Box R06M07S14 T07, 

Cables - November 1962. See also " The Inter· 

national Committee of the Red Cross and the 

Cuban crisis", International Review of the Red 

Cross, December 1962, pp. 653 f. 

54 Telegram Spinelli to Narasimhan, 

November 3, 1962, Cuban Missile Crisis, op. 

cit. (note 1), Extras, Box R06M07S14T07, 

Cables - November 1962. 

55 Recit Boissier, 5 November 1962, NL 

Rilegger, op. cit. (note 4), Dossier 28.3.25.2. 
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him in Havana that ships could be inspected by the ICRC outside 

Cuban territorial waters. With regard to the method of inspection, 

Ruegger suggested the following: all personnel for the inspections 

would be recruited by the ICRC, which would receive instructions 

for the performance of its task from the United Nations after consul­

tation with the ICRe. The ICRC would therefore not assume direct 

responsibility for the inspections; its teams would work under the 

supervision of the United Nations. The teams would be stationed on 

neutral ships. If the inspectors were unable to carry out their task, they 

would report to the UN headquarters. U Thant agreed in general and 

suggested that Ruegger meet with the representatives of the three par­

ties the next day. 56 

In his talks with the American delegates there was a wide 

consensus on the procedure, and the delegates even presented a list of 

Swedish ships which might be chartered for inspections by the 

ICRCY During the following meeting with the Soviet side, however, 

there were clear indications that these inspections would never be car­

ried out. The Soviet delegate stressed that the US blockade, which was 

meant to be replaced by ICRC inspections, was illegal in his opinion 

and should be liquidated once the Soviet rockets were out of Cuba. 

He therefore saw no necessity for continuing inspection by ICRC 

personnel after 10 November, the date at which the Soviet Union 

intended to finish withdrawing its rockets from Cuba. In reply 

Ruegger stated that "a good week" was necessary to put the corps of 

inspectors into operation and requested a clear indication ofwhen the 

operation was to begin and how long it was to last. Once again the 

Soviet negotiator stressed his point of view that the operation should 

come to an end with the final removal of the Soviet rockets. It became 

clear that if the Soviets insisted on this, the ICRe's good offices would 

be obsolete by the time its inspectors were ready for action. 58 

Nevertheless , Ruegger continued meeting with the Cuban side. The 

56 The Secretary·General's meeting with 57 Summary of meeting held on November 

Mr. Paul RUegger, representative of the 7,1962,10:00·11:00, ibid., Doc. 2050. 

International Committee of the Red Cross, at 5 58 Summary of meeting held on November 

p.m., November 6,1962, Cuban Missile Crisis, 7,1962,11:00.12:3°, ibid., Doc. 2051. 

op. cit. (note 1), Doc. 2004. 
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ICRC representative pointed out to the C uban ambassador that the 

agreement of all three parties - including Cuba - was an essential 

preliminary condition for the ICRC to undertake inspections on the 

high seas. The Cuban delegate gave his consent and did not oppose 

inspections outside Cuban territory. 59 Following these meetings, 

Ri.iegger reported the day's events in a long telegram to the ICRC in 

Geneva. 60 

M eanwhile direct negotiations between the United States 

and the Soviet Union on the settlem.ent of the crisis were pursued. On 

4 November the Soviet side signalled the possibility for the US Navy, 

instead of the United N ations, to verify the removal of the missiles if 

Castro continued to oppose on-site inspections in Cuba. The sugges­

tion was as follows: the Soviets would give the US photographs of the 

rocket sites in dismantled form and, to make sure the missiles were all 

gone, the schedule of removal to the ports and the shipping schedule 

so that the US Navy could bring its ships alongside the Soviet vessels 

on the high seas and see and count the missiles. 61 This plan took shape 

when the Soviet troubleshooter Anastas Mikoyan, who had been sent 

to Cuba when the crisis had abated, failed to get Castro to allow UN 

verification of the dismantling of the missile sites in Cuba. 62 The 

Soviet Union and the United States now agreed that American ships 

would come up close to the Soviet vessels in order to see and photo­

graph the missiles being shipped. 63 In addition, American helicopters 

could be sent if conditions at sea did not permit verification from ships 

brought alongside, and the photographing could be done from them. 

59 Summary of meeting held on November 

7,1962,15:00, ibid., Doc. 2052. 

60 Telegram RUegger to ICRC, 7 November 

1962, NL Riiegger, op. cit. (note 4), Dossier 

28.3.25.2. 

61 Telegram Stevenson to Secretary of 

State, November 4,1962, Cuban Missile Crisis, 

op. cit. (note 1), 1992 Releases, Box l. 

62 Memorandum of the Third Castro­

Mikoyan conversation, November 5, 1962, 

CWIHP Bul/etin, Issue 5, Spring 1995, p. 104. 

63 For a short time, both sides co nsidered 

the alternative of having the ICRC carry out 

the inspection of the Soviet vesse ls leaving 

Cuba in the same way as had been proposed 

for the inspection of vessels bound for Cuba, 

but the matter had never been discussed with 

either the UN Secretary-General or the ICRe. 

Department of State, Codification of instruc­

tions on Cuban negotiations, November 5, 

1962, NSA, Cuban Missile Crisis, op. cit. (note 1), 

1992 Releases, Box 2. Telegram from V.V. 

Kuznetsov to USSR Foreign Ministry, 

November 6, 1962, CWIHP Bul/etin, Issues 8­

9, Winter 1996/1997, pp. 326 f. 
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The missiles would be shipped on deck and the covers or casings 

removed in order to make verification easy.64 The first Soviet transport 

left Cuba on 6 November, and the US Navy carried out the first 

inspection on the high seas on the high seas on 7 November. 65 

Thus a solution for verifYing the removal of the Soviet 

missiles from Cuba was found. without UN participation. As the Soviet 

side insisted that a replacement of the US blockade for incoming ves­

sels by rCRC inspection on the high seas was justified only until the 

missiles were removed from Cuba, and as the United States simply 

continued monitoring the island by air reconnaissance with the 

Soviets' tacit consent, Rliegger came to the conclusion that the 

planned JCRC inspections would never be implemented.66 That there 

would certainly be no rCRC involvement in the settlement of the cri­

sis became evident on 9 November: 

" In view definite Sov[iet] statement to [JCRC delega tion] yes­

terday that operation would be unnecessary after completion 

Sov[iet] withdrawal of offensive weapons from Cuba, and that 

withdrawal would be completed Nov[ember] 10, they saw little 

use in proceeding with operation."67 

Although the terms of reference for an ICRC assignment 

had been fully negotiated by that time,68 Riiegger terminated his mis­

sion and flew back to Switzerland on 10 November to report to the 

JCRC.69 The Cuban missile crisis came to an end once and for all after 

the last Soviet IL-28 long-range bombers capable of delivering nuclear 

64 Telegram Kuznetsow to USSR Foreign Counselor to the UN Secretary-General, 

Ministry, November 7, 1962, CWIHP Bulletin , Constantin A. Stavropoulos: Memorandum for 

Issues 8-9, Winter 1996/1997, pp. 329 f. the record, November 9, 1962, NL Riiegger, 

65 For a detailed account of how the op. cit. (note 4), Dossier 28.3.25.2 

inspections were carried out, see Brugioni, 69 Rapport de l'Ambassadeur Paul 

op. cit. (note 11), pp. 520-523. Ruegger sur sa mission aupres du Secreta ire 

66 Telegram Ruegger to Boissier, 8 Nov­ general des Nations Unies aNew York du 6 au 

ember, 1962, NL Riiegger, op. cit. (note 4), 11 novembre 1962 - etablissement d'une 

Dossier 28.3.25.2. procedure de verification des cargaisons a 
67 Telegram Stevenson to Secretary of destination de ce pays, 12 November 1962, NL 

State, November 9,1962, Cuban Missile Crisis, Riiegger, op. cit. (note 4), Dossier 28.3.25.2. 

op. cit. (note 1), Doc. 2178. See also the account by Melchior Borsinger 

68 These terms of references are to be who accompanied RUegger on his mission to 

found in a memorandum of the Legal New York, op. cit. (note 9), pp. 158-162. 
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weapons had been withdrawn from Cuba by 20 November. The US 

sea blockade was lifted and the dispute between the superpowers offi­

cially settled. 

The aftermath of the ICRe's involvement 

in the crisis 

Although the ICRC explained the role it might have 

assumed in the Cuban missile crisis, stressing that its mission was not to 

venture into the sphere of international politics but that it was duty­

bound to make humanity prevail in circumstances of extreme gravity, 

its circular letter to that effect of 15 November 1962 to the National 

Red Cross and Red Crescent Societies triggered a broader discussion 

over the future orientation of the ICRC70 In the light of the events in 

Cuba and the possible role of the Red Cross, the President of the 

French Red Cross Society, Ambassador Andre Fran<,:ois-Poncet, again 

raised an idea put forward earlier that year that the ICRe be entrusted 

in a fifth Geneva Convention with the monitoring of a nuclear test 

ban treaty yet to be negotiated. This proposal was published in a lead­

ing article in the French newspaper Le Figaro on 6 November.7 1 

Fran<,:ois-Poncet obviously belonged to those in favour of a wider field 

of activity for the ICRC in the atomic age - including political mis­

sions.As the documents indicate, and from what the present author has 

been told by the former Swiss alTlbassador and subsequent ITlember of 

the Committee, Raymond Probst, it looks as if Leopold Boissier, the 

JCRC President at that time, was likewise seeking a more active role 

for his organization. 

On the other hand, the Swiss government and the press 

were sceptical about the ICRe's determination to extend its field of 

activity. The unease about the possible involvement of the ICRC in 

the Cuban missile crisis was expressed by the then Swiss Foreign 

Minister, Friedrich Traugott Wahlen as early as 1 November 1962, 

70 This circular is reproduced in "The 71 Andre Fran,ois·Poncet, "Le grain a leve", 

International Committee of the Red Cross Le Figaro, 6 November 1962, p. 1, 26. 

and the Cuban missile crisis", International 

Review of the Red Cross, December 1962, 

pp. 655 f. 
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when he was consulted by the American ambassador.12The concern of 

the Swiss Department of Foreign Affairs about the IeRC getting 

involved in purely political matters is best reflected in an editorial by 

Willy Bretscher, a Liberal Democrat and Member of Parliament, in the 

Neue Zurcher Zeitung on 6 November 1962.13 Bretscher wrote that 

there was no reason for the ICRC to take over a task assigned to the 

United Nations and which was outside the humanitarian field. There 

was a danger that, by taking part in an operation of a political nature, 

the ICRC would compromise its neutrality - an absolute prerequi­

site to its humanitarian duties. The Soviets, according to Bretscher, 

were just seeking a way out of the crisis without losing face; they 

would therefore try to assign the task of international inspection to the 

ICRC to make it look like a humanitarian operation. Therefore the 

ICRC should turn down the request for its good offices and the 

United Nations should entrust one or several neutral nations with the 

inspection. 74 - As we have seen, the ICRC eventually decided differ­

ently, but there were also voices within the Committee that ques­

tioned this position. 

Almost a year after the events of October 1962 the 

Committee member and former Swiss Federal Councillor Max 

Petitpierre, referring specifically to the ICRC's role in the Cuban mis­

sile crisis, asked President Boissier to convene the Committee to dis­

cuss the future guidelines of the organization: 

"On various occasions divergent tendencies have been expressed 

within the ICRC, some in favour of a more dynamic policy that 

would enable it to assert itself better in a rapidly changing world, 

the others calling for it to confine itself instead to its traditional 

activities."75 

72 Telegram McKinney to Secretary of 28·3·25·2 

State, November 1, 1962, Cuban Missile Crisis, 75 "A differentes reprises au sein du CICR, 

op. cit. (note i), 1992 Releases, Box 1. diverses tendances se sont manifestees, les 

73 Willy Bretscher, " Internationale unes pour une politique plus dynamique qui 

Inspektion fUr Kuba: 5011 das IKRK einge­ permettrait au ClCR de mieux s'affirmer dans 

schaltet werden?", Neue lurcher leitung, un monde qui evolue rapidement, les autres 

6 November 1962, evening issue, p. 1. dans Ie sens qu'i! doit s'en tenir plutot a ses 

74 See also letter Bretscher to Schindler, activites traditionelles." Letter Petitpierre to 

7 November 1962, NL Ruegger, Dossier Boissier, 31 October 1963, ibid. 
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It was in particular the experience ofRuegger's mission to 

NewYork during the missile crisis that subsequently led to the elabor­

ation of a new doctrine to guide the Committee's decision on any 

involvement of a similar kind. It was agreed that the ICRC would be 

ready in the future to lend its good offices only on condition: 

that peace was threatened by the danger of a nuclear war; 

that the United Nations declared itself unable to intervene; 

that the ICRC was called upon to lend its support to an efficient 

mission within the scope of the Red Cross principles, 

and that all parties concerned gave their approval to the interven­

tion under the ICRe's conditionsJ6 

Although the plans for ICRC inspections in the Cuban 

missile crisis were never put into effect and the organization had little 

to do with the outcome of the events, Ruegger's mission to NewYork 

therefore set a medium-term precedent that led to formulation of the 

rules of future ICRC engageme'nt in the event of a nuclear crisis. 

Conclusion 
A lot ofnew material and information on the Cuban mis­

sile crisis has surfaced during the last ten years . It has, for the first time, 

made possible a detailed analysis of the hitherto untold story of the 

ICRe's involvement in the crisis . The documents show that the 

humanitarian organization was ready to play an extraordinary role by 

lending its good offices to the United Nations and the parties con­

cerned for a highly political mission. Although the planned inspections 

of Soviet vessels by ICRC personnel ultimately never took place, the 

ICRC's involvement set a precedent for the future engagement of the 

humanitarian organization in similar circumstances. 

It comes as a surprise that it was probably the President of 

the ICRe, Leopold Boissier himself, who gave the UN Secretary­

General the idea of asking the ICRC for help in this unusual task out­

side the scope of its traditional humanitarian mission. Persistent 

rumours that its involvement in the crisis was due to a request by the 

76 Borsinger, op. cit. (note 9), p. 162. 
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Soviets are therefore undeniably false. 77 The reason that the ICRC 

inspections were never carried out is twofold. First, the Cuban leader 

Fidel Castro was opposed to any form of international inspections on 

Cuban territory in settling the crisis. This considerably complicated 

and delayed the establishment of any inspection procedure. Secondly, 

when the Soviet negotiator made it clear to the ICRe's envoy to New 

York, Paul Riiegger, that the replacement of the American naval 

blockade by ICRC inspections was justified only until the last Soviet 

missiles were removed from Cuba, it was soon obvious that the good 

offices of the ICRC would be obsolete by the time its inspection team 

was ready for action. 

To sum up, Riiegger's mission to New York between 

6 and iONovember 1962 did not have much influence on the out­

come of the crisis itself. But in the long run the involvement of the 

ICRC in the Cuban missile crisis led to a broader discussion of its 

future role in the atomic age and to the formulation of a new internal 

policy setting the conditions under which it would be prepared to 

lend its good offices in a nuclear crisis. 

• 

77 Nevertheless that version of the story 

can still be found in current publications. See 

e.g. Brugioni, op. cit. (note 11), p. 501. 
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Resume 

Le CICR et la crise des missiles aCuba (1962) 
par THOMAS FISCHER 

L'ouverture d'un grand nombre d'archives' depuis la fin de la 

guerre Jroide et fa publication d'inJormations inedites permettent 
aujourd'hui aux historiens de Jeter un regard nouveau sur la crise 

qui a resulte de l'insta llation par ['Union sovietique de missiles 
nucleaires aCuba en octobre 1962. Ainsi, il est pour la premiereJois 

possible d' analyser en detail Ie role exceptionnei joue par Ie CICR 
pendant la crise des missiles. Le CICR a en eJfet oifert ses bons 
offices afin de donner aux Btats concernes et au secretaire general des 
Nations Unies la possibilite de resoudre la crise sans recourir a la 

Jorce. Il s'est notamment declare pret a mettre a la disposition de 
/'ONU des de/egues qui auraient pour tache de s'assurer que les 

navires sovietiques se rendant aCuba ne transportaient pas d'armes. 
Toutifois, sa proposition est devenue sans objet, fa crise ayant ete 
rCsofue a temps. L'auteur examine les implications de la position 
prise alors par Ie CICR pour I'avenir de I'institution et ses activites 
humanitaires. 



REVUE INTERNATIONAlE DE lA CROiX-ROUGE INTERNATIONAL REVIEW OF THE RED CROSS 



311 RICR JUIN IRRC JUNE 2001 VOL. 83 N° 842 

Action humanitaire : 
une lE~gitimite en question? 

par 
ANDRE PASQUIER 

S
'interroger sur la legitimite de 1'action humanitaire est une 

autre fa«on de s' interroger sur ce qu'est - ou ce que devrait 

etre - 1'espace humanitaire, un concept tn~s souvent utilise 

dans les discussions qui ont foisonne au cours de ces dix der­

nieres annees, sans que ce terme n 'ait veritablement ete defini. Cela 

reflete bien les divergences qui existent aujourd'hui au sein d 'une 

communaute humanitaire devenue multiple, voire pie thorique (il y 

avait quelque 300 ONG presentes sur la frontiere du Rwanda apres Ie 

genocide). La confusion perceptible entre les acteurs de l'humanitaire 

est egalement sensible dans Ie dialogue qu 'ils menent avec les acteurs 

politiques, qui sont eux-memes tres divises sur Ie role politique des 

Etats dans la gestion des crises et sur Ie role des organisations humani­

taires au sein de ces memes crises. 

Cette confu sion est bien a1'image d 'un m onde qui, ayant 

quitte un ordre ancien sans qu'un ordre nouveau ne se soit clairement 
\ 

etabli, fonctionne sur un mode de dereglementation domine par un 

pragmatism.e difficilement conciliable avec une demarche humanitaire 

universelle ayant pour objet l 'homme et pour finalite Ie respect de sa 

dignite. Il en resulte que, depuis la fin de la guerre froide, l'engagement 

ANDRE PASQUIER est conseiller politique, Comite international de la Croix­

Rouge. II etait directeur des operations du ClCR de 1985 a1989. - Adaptation 

fran~aise d'un expose fait au Commonwealth Institute, a Londres, 

Ie l er fevrier 2001. 
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humanitaire des Btats «dominants» procede d'une ethique a«geogra­

phie variable », dictee par leurs interets nationaux, et qui les conduit, 

par exemple, aintervenir au Kosovo et ademeurer totalement inactifs 

face au genocide rwandais. II en resulte aussi pour les humanitaires 

qu'ils se trouvent tantot seuls a devoir faire face a des situations qui 

depassent leur capacite d' action et qui debordent largement Ie cadre de 

leurs mandats, ou, al'oppose, qu'ils voient leur role reduit acelui d'ac­

teurs marginaux lors d'interventions militaires menees par ces memes 

Btats dans des conflits ou leurs interets politico-strategiques viennent a 
coincider avec les preoccupations des humanitaires. 

Ainsi, en quelques mots, se trouvent resumees les contra­

dictions et les tensions qui ont envahi l'espace humanitaire en raison 

des bouleversements survenus depuis la fin de la guerre froide . Les tres 

graves diilicultes auxquelles ont ete confrontees les organisations 

humanitaires en Bosnie-Herzegovine, au Rwanda, en Somalie, en 

Sierra Leone, en Angola, au Kosovo sont bien Ie reflet de ces dysfonc­

tionnements. IIs montrent toute la difficulte que les acteurs humani­

taires rencontrent lorsqu'ils ne peuvent pas s'appuyer sur une commu­

naute internationale ame me d'assumer efficacement son role dans la 

gestion politique et securitaire des crises et qu'ils se trouvent alors 

seuls, exposes en permanence aux dangers des combats, devenant 

meme des cibles en raison de leur action. 

La question est bien de savoir jusqu'ou l'action humanl­

taire, ainsi demesuree, demultipliee, diluee ou detournee de sa mission 

premiere, peut combler Ie vide cree par l'absence d'un systeme poli­

tique mondial coherent et previsible, sans voir sa legitimite mise grave­

ment en question. Apporter une reponse depasse evidemment Ie cadre 

d'une simple redefinition de l' action humanitaire. Entre guerre et paix, 

cette question projette ses interrogations sur l'horizon plus vaste d'un 

monde a la recherche d 'un nouveau systeme politique mondial, qui 

serait mieux ameme de reconcilier exigences d'humanite et interets 

politiques, souverainete des Btats et respect des droits fondamentaux 

de la personne humaine. 

Dans ce debat entre politique et humanitaire, il m'apparaJ:t 

que s'il n 'appartient pas aux humanitaires de dire aux politiques ce que 

devrait etre ce nouveau systeme mondial, il leur revient, en revanche, 
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de dire aux politiques comment ils con<;: oivent leur role, ce qu' est l'ac­

tion humanitaire et ce qu 'elle ne saurait etre, a moins qu e 1'on ne se 

resigne a accepter que 1'humanitaire de demain ne devienne un 

(' hunLanitaire atout fa ire », qui , sans reperes clairement etablis, fluctue­

rait au gre des opinions en vogue, des ideologies du moment, de 1'evo­

lution des interets des Etats et des enj eux des conflits. Une telle atti­

tude aboutirait a la politisation de 1'humanitaire et mettrait gravement 

en question Ie principe d 'humanite, fondement de la legitimite de 

cette action, qui trace ala fois son ideal, ses m otifs et son but. 

Le fondement de I' action du CICR 

En tant que representant du C ICR, c'est en ayant a1'espri t 

la longue experience de cette institution que j e voudrais partager avec 

vous quelques reflexions sur Ie theme de notre debat. Parmi toutes 

les organisations humanitaires, Ie C ICR occupe en effet une place 

unique. Fonde il y a plus d 'un siecle, il a j oue un role central dans Ie 

developpement d 'une conception m oderne de 1'action humanitaire. 

Institution privee, il s' est vu conferer par les E tats un mandat humani­

taire consacre dans Ie droit international. II jouit donc d 'un e legitimite 

solidement etablie en tant qu 'acteur de 1'action humanitaire. 

Cette legitimite repose sur trois piliers : tou t d 'abord sur 

un cadre de prin cipes qui donne a 1'action du C ICR sa legitimite 

morale ; ensuite, sur un cadre legal, constitu e aujourd 'hui des Conven­

tions de Geneve de 1949 et de leurs Protocoles additionnels de 1977, 

instruments de droit international universellement ratifi es et dont Ie 

C IC R a inspire 1'elaboration; enfin, sur la legitimite que confere Ie 

temps, c' est-a-dire sur la legitimite acquise au travers d 'une action 

menee de fa <;:on previsible, dans la duree. En effet, si I'idee de legiti­

mite evoque la notion d' une reconnaissance de competences, elle est 

aussi tres directement liee a la fa <;:on dont celles-ci s' exercent. D ' ou 

1'importance pour l' ac tion humanitaire de s'affirmer par une pratique 

constante, garante d 'une legitimite morale, par nature plus subj ective. 

Le C ICR n 'a j amais devie d'une conception humanitaire 

fondee sur des principes et dont la raison d'etre est de baliser et de 

delimiter l'espace humanitaire au sein duque! il agit. Ces Principes 

fondam entaux mer itent que nous prenions Ie temps de nous y attarder 
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quelques instants, pour examiner ensemble comment, aujourd'hui 

encore, ils peuvent nous aider amieux circonscrire cet espace humani­

taire. Quatre d' entre eux sont d'une importance toute particuliere: 

1'universalite, 1'impartialite, 1'independance et la neutralite. 

Les principes de l'universalite et de l'impartialite ... 

L'universalite implique que 1'action humanitaire s'adresse a 
l'ensemble des victinles des conflits, quelle que soit la region du 

monde ou elles se trouvent; l'impartialite implique que cette action 

s'adresse a1'ensemble des vic times d'un conflit, quelle que so it leur 

appartenance arune ou 1'autre des parties, quelles que soient leur ori­

gine, leur situation sociale, leur religion, leur race, leur appartenance 

ethnique. A la lumiere de ces deux principes, on voit bien que cer­

taines des reponses qui ont ete apportees par 1'action humanitaire au 

cours de ces dernieres annees ne s' en inspiraient pas suffisamment. Par 

exemple, sous la pression des medias et en fonction des priorites des 

gouvernements - notamment occidentaux - les crises survenues en 

Europe ont ete largement favorisees par rapport a celles qui , simulta­

nement, se deroulaient en Afrique, alors meme que Ie nombre des vic­

times en situation de detresse extreme y etait considerablement plus 

eleve. Une action humanitaire authentique ne peut s'accommoder de 

cette impartialite «discriminatoire)) . 

... de l'independance ... 

II y a donc la un premier element de tension entre 1'hu­

nl.anitaire et Ie politique qui doit nous interpeller et qui souligne 1'im­

portance, pour les acteurs humanitaires, de preserver Ie troisieme prin­

cipe, celui d'independance. C'est celui qui permet de mener une 

action qui ne soit pas soumise ades considerations ou ades interets qui 

ne doivent pas etre les leurs. Sans cette independance, cette action ne 

peut s'affirn'ler legitimement conune un contre-pouvoir moral, face 

aux belligerants. 

Or, ce principe d'independance est aujourd'hui devenu 

£lou avec l'engagement croissant des Nations Unies dans des opera­

tions humanitaires, cette organisation demeurant soumise aux deci­

sions des Etats qui la composent, notamment aux decisions des 
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membres permanents du Conseil de securite. Sur un autre plan, 1'am­

pleur prise par les actions humanitaires au cours de ces dernieres 

annees revele egalement un autre facteur pouvant mettre en question 

ce principe. En effet, pour agir, les acteurs hununitaires demeurent 

essentiellement dependants du soutien financier que leur accorde le 

club restreint des grands Etats donateurs; ceux-ci, 'par leur pouvoir 

d 'octroyer ou de ne pas octroyer ce soutien pour une action donnee 

dans un contexte donne, sont ainsi ameme d'inflechir de facto la mise 

en ceuvre d 'un principe d'independance qui conditionne la conduite 

d'une action impartiale, 

'" et de la neutralite 

Le quatrieme principe qui peut noLlS aider adelimiter 1'es­

pace humanitaire est celui de la neutralite. Transposee dans Ie contexte 

operationnel, I' observance de ce principe est une contrepartie de I' im­

munite qu'attendent les institutions humanitaires de la part des belli­

gerants. Cette neutralite fonctionnelle implique que les acteurs huma­

nitaires sachent rester al'ecart des enjeux politiques des conflits. Or, la 

tendance actuelle du «tout humanitaire » est au contraire d' elargir 

la sphere de 1'action humanitaire en 1'associant a des operations de 

maintien ou de consolidation de la paix (peacekeeping, peace-building), 

voire d'imposition de celle-ci (peace er!forcement). II convient de s'inter­

roger sur cet elargissement du concept d 'action humanitaire dont les 

ambigui'tes nous ont aussi ete demontrees en de nOlnbreuses situations, 

par exemple, en Bosnie, en Sierra Leone, en Somalie, au Kosovo. En 

effet, en s'associant a ces processus diplomatico-militaires, l'action 

humanitaire s'expose avoir son impartialite, son independance, sa cre­

dibilite et son acceptabilite par les belligerants mises en cause lorsque 

ces efforts echouent, ou plus gravement encore lorsque ces interven­

tions prennent une tournure gtlelTiere. 

Mais cette neutralite, et c'est un point capital qu'il me 

parait necessaire de clarifier ici, n' est pas absolue. Fonctionnelle, elle 

n'est pas une fin en soi et ne saUl'ait en aucune circonstance etre assi­

m.ilee a une neutralite n1.orale qui imposerait aux humanitaires de se 

taire et, passivement, de se resigner a tolerer 1'intolerable, Lorsque la 
violence, expression d'une politique deliberee, conduit ades massacres, 
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des genocides, cette neutralite fonctionnelle doit s' effacer, marquant 

ainsi que la reponse aux crises ne peut plus se definir uniquement en 

termes d'action humanitaire. C'est alors dans les dispositions de la 

Charte des Nations Unies que la communaute internationale doit 

rechercher rapidement des solutions, les massacres et les genocides 

etant des crimes politiques qui ne peuvent etre efficacement combat­

tus que par une action politique et, si necessaire, par la force. Le prin­

cipe de neutralite fait donc aussi obligation aux humanitaires de savoir 

reconnaltre leurs lirnites face aces situations extremes. 

Si l'etfacement du principe de neutralite marque la ligne 

de partage entre action politique et action humanitaire, force est pour­

tant de constater qu'au cours des dernieres annees, humanitaires et 

politiques ne sont pas parvenus a definir ensemble Ie cadre et les 

termes d'une complementarite efficace qui leur permette, lorsque l'in­

thet vital des victimes de conflits l' exige, de s' epauler mutuellement, 

sans se confondre. Mais, hormis ces situations extremes, Ie principe de 

neutralite garde ames yeux toute sa pertinence en tant qu'instrument 

de l'action hUl11.anitaire. Et a ceux qui considerent qu'elle a perdu 

aujourd'hui sa raison d'etre,je demande: queUe est l'alternative? Et ce, 

notaml11.ent pour une institution qui, COn1l11e Ie CICR, a pour mandat 

d'etre un intermediaire humanitaire capable d'agir en faveur de toutes 

les victimes, quel que soit leur camp. Les visites faites par Ie CICR aux 

prisonniers de guerre, aux detenus politiques, les actions d'assistance 

qu 'il conduit simultanement de part et d 'autre des !ignes de front, ses 

interventions lors de prises d'otages demontrent que cette neutra!ite 

fonctionnelle n' est pas une pratique appartenant ades temps revolus. 

La legitimation par Ie droit 

L'action humanitaire tire aussi sa legitimite des conven­

tions humanitaires qui sont la traductionjuridique des principes d'hu­

manite , d'universalite et d'impartialite. Je pense notamment aux 

Conventions de Geneve protegeant les blesses et malades, les prison­

niers, les populations civiles qui ne participent pas aux hostilites, ala 

Convention sur les rHugies et aux nombreux instruments de droit 

international inspires par la Declaration universelle des droits de 

I'homme. Or, si Ie droit est cense clarifier les responsabilites, l' on 
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constate pom-tant qu'une certaine confusion s' est instauree dans la 

portee et la mise en ceuvre de ces diverses conventions_ Confusions 

notamment quant aux priorites qu'elles assignent aux divers acteurs 

humanitaires. En effet, droit humanitaire et droits de l'honuTle ne defi­

nissent pas de la meme maniere l'espace humanitaire_ 

Le droit international humanitaire, ou jus in bel/o, ne de la 

tension qui se manifeste dans les conflits entre exigences de l'humanite 

et imperatifs de l'action militaire, a pour objet de m ettre des limites a 
la violence dans la guerre. Le droit des droits de l'homme n'a pas la 

metTle finalite . Ne de la tension entre exigences du respect des droits 

individuels des personnes vivant sous la juridiction d'une autorite eta­

tique et l'exercice abusif de cette autorite, son objet est de proteger les 

individus face aux exces de pouvoir de ceux qui les gouvernent. En 

d 'autres mots , I'on peut considerer que les droits de I'homme consti­

tu ent un code de conduite de good governance, alors que les 

Conventions de Geneve sont un droit pour la tempete qui s'applique 

lorsque les conditions requises pour Ie respect des droits de I'homme 

viennent acesser d' exister. Ainsi, par exemple, alors que les droits de 

I'homme etablissent pour regie qu 'aucune personne ne saurait etre 

detenue arbitrairement, sans jugement equitable, Ie droit international 

hununitaire n'interdit pas, dans Ie contexte des conflits armes, I'inter­

nement administratif de personnes pour raisons de securite. 11 exige 

par contre, sans derogation possible, que ces personnes privees de 

liberte soient, en toutes circonstances, traitees avec humanite, dans Ie 

respect de leur dignite morale et de leur integrite physique. 

Ces quelques considerations nous montrent, qu'au-dela 

des convergences qui, naturellenlent, existent entre droits de I'honu11e 

et droit humanitaire, ces deux systemes juridiques ne s'appliquent pas 

aux memes situations et n'ont pas les memes obj ectifs. D'ou la confu­

sion qui existe aujourd'hui lorsque, dans une meme situation de 

conflit, certaines organisations definissent leur action dans Ie cadre du 

droit international humanitaire, alors que d'autres la definissent dans Ie 

respect des droits de I'homme. Le conflit d'Mghanistan nous offre acet 

egard des exemples tres significatifs. Lun des objectifs poursuivis, non 

sans difficultes , par Ie CICR est d'assurer que les femmes blessees ou 

malades puissent beneficier de soins medicaux a I'egal de ceux dont 
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bene£icient les hommes. Dans ce meme contexte, pour les organisa­

tions des droits de I'homme, ce qui est en cause est plus vaste: c' est Ie 

respect des droits des femmes sur un plan plus general, incluant la 

reconnaissance de droits egaux al'education, au travail, ala dignite et a 
une place entiere dans la societe afghane. Ces revendications sont, 

certes, pleinement justifiees et nul ne saurait en contester l'importance, 

mais Ie CICR ne les considere pas COl11lne s'inscrivant dans les objec­

tifs humanitaires prioritaires de son action, laquelle s'attache a 
repondre aux besoins decoulant de l'urgence d'une situation de 

conflit. 

Selon que 1'0n adopte l'une ou I'autre de ces deux 

approches,la legitimite de l'action humanitaire se trouve ainsi definie 

dans des perspectives et des exigences differentes. Il est donc inlportant 

de savoir de quelle legitimite se reclame une action. S'agit-il de l'ac­

tion humanitaire, menee par Ie CICR dans Ie cadre du mandat que lui 

conferent les Conventions de Geneve? De celle menee par Ie HCR 

sur la base de la Convention protegeant les refugies? S'agit-il des 

actions conduites par Ie Haut Commissariat pour les droits de 

l'homme? Ou encore, des activites souvent ponctuelles et limitees, 

menees aupres d'une seule partie au conflit, par des organisations non 

gouvernementales dont les responsabilites ne sont souvent pas claire­

ment definies? De quel mandat parle-t-on ? 

Reconstruire la legitimite de l'action humanitaire dans les 

conflits armes me parait donc egalement impliquer que les mandats et 

les objectifs assignes soient plus clairement deli mites entre les divers 

acteurs qui composent aujourd'hui une communaute humanitaire 

multiple. 

L'action humanitaire face a l'evolution du monde 

Avant de conclure,je voudrais partager avec vous une autre 

consideration: on ne peut s'interroger sur la legitimite de l'action 

humanitaire sans prendre en compte l'evolution du monde. En effet, de 

tout temps, les guerres ont ete les miroirs grossissants des forces 

profondes qui batissent ou dechirent les societes humaines. C'est pourquoi 

je pense qu'i! convient d'analyser dans un contexte socio-politique plus 

vaste les deBs majeurs auxquels est confrontee l'action humanitaire 
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et qui semblent aujourd'hui mettre gravement en question sa legiti­

mite. Analyses dans cette perspective, les echecs de l'action huma­

nitaire en Bosnie, au Liberia, en Sierra Leone, au Rwanda, au Kosovo 

me paraissent etre tres directement induits par deux crises profondes 

qui secouent, a des degres divers, la societe contemporaine tout 

entiere. La premiere de ces crises est d'ordre moral. Elle s'exprime par 

Ie rejet des valeurs de tolerance, de solidarite. La seconde, de nature plus 

structurelle, est politique, c'est la crise de l'Btat, dont la seule vraie legiti­

mite repose precisement sur sa capacite a faire respecter ces valeurs. 

Cette crise de l'Btat me parait egalenlent etre induite par 

la confrontation de deux realites en mutation qui s'opposent encore, 

n'etant pas parvenues a resoudre leurs contradictions. L'un des grands 

defis de notre temps n'est-il pas, en effet, de reconcilier les revendica­

tions et les devoirs de la souverainete etatique avec la realite d'un 

ITlOnde en voie de globalisation? C'est donc aussi entre ces deux reali­

tes qui s'affrontent que l'espace humanitaire doit aujourd'hui savoir se 

redefinir. Cela peut impliquer de reformuler Ie contenu des grandes 

conventions humanitaires, sans s' ecarter des principes qui Ies fondent. 

A ce propos, Ie CICR s'est activenlent engage dans une reflexion nou­

velle, en entreprenant une vaste etude sur Ies normes coutumieres du 

droit humanitaire, associant des experts et des equipes de chercheurs 

de toutes Ies regions du monde. Cette etude, dont Ies resuitats seront 

publies dans Ie courant de cette annee, repond a Ia preoccupation de 

mieux comprendre, au-dela des textes existants, la realite de l'applica­

tion du droit international humanitaire, notamment dans les conflits 

internes. Elle devrait permettre egalement de relancer Ie debat sur les 

fondements de l'action humanitaire, de son articulation avec la souve­

rainete etatique, avec Ies droits de l'homme, et de proposer aux Btats 

des termes de reference permettant a cette action de s'inserer plus 

dynamiquement au sein d'un nouvel ordre international dont elle est 

devenue l'une des dimensions majeures. La creation d'une Cour 

penale internationale est, a cet egard, l'un des elements qui devrait ega­

lement, en priorite, trouver sa place dans ce nouvel edifice, dans lequel 

les acteurs humanitaires impartiaux, neutres et independants seraient 

l'indispensable complement d'une communaute internationale ga­

rante de sa propre legitimite. 
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Cette recherche s'attachant a redefinir les rapports de l'hu­

manitaire et du politique prendra du temps, bien que chacun en res­

sente l'urgence. Il nous appartient d'assurer qu'elle aboutisse. Pour 

cela, il sera necessaire que les multiples acteurs de l'action humanitaire 

sachent dissiper leurs contradictions pour rassembler leurs efforts, et 

rester attentifs ane pas etre victimes de l'illusion qu'avec la fin de la 

guerre fi·oide, il allait etre possible et aise, dans un avenir proche, de 

«moraliser » les relations internationales et de construire un nouvel 

ordre desormais base sur Ie partage et Ie respect des valeurs reconciliees 

de la democratie et de l'humanite. Notre debat d'aujourd'hui, ici 

meme, fait Ie constat de toute la distance qui nous separe encore de 

cette realite. Il cherche done, a juste titre, comment sortir de ce qlll 

semble bien etre demeure,jusqu'a ce jour, une impasse. 

• 
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Abstract 

Humanitarian action: constructing legitimacy 
by ANDRE PASQUIER 

With the concept oj humanitarian action becoming dispropor­
tionately vast and politicized, scaled down or diluted, the question is 

to what extent it can, without seeing its own legitimacy seriously 
challenged, fill the vacuum created by the lack oj a consistent and pre­

dictable worldwide political system . Between war and peace, this 
question casts its shadow on the broader horizon oj a world in search 
oj a new political order, one that would be better able to reconcile 
humanitarian requirements and political interests, State sovereignty 

and respect Jar the Jundamental rights oj the individual . The author 
looksJar answers in the vast experience accumulated over the years by 

the JCRC whose legitimacy il1 providing humanitarian assistance 

and protection to war victims has traditionally been upheld by three 
elements. The first oj these is a set oj principles whose raison d' etre 

is to mark out and difine the humanitarian space within which it 

operates; the second is a legalJramework, made up today oj the 1949 
Geneva Conventions and their Additional Protocols oj 1977, which 
enjoy universal acceptance; and the third is the product oj time, the 
legitimacy acquired through activities conducted in the long term and 

through constant practice. 
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Zones grises, crises durables, 

conflits oubliE~s : 

les defis humanitaires 


par 
FRANf;OIS GRUNEWALD ET LAURENCE TESSIER 

L

e concept amultiples facettes des «zones et periodes grises') 


interpelle ala fois Ie geopoliticien, l'acteur humani taire et Ie 

juriste. La gestion «politique» de ces situations complexes et 

celie de leurs repercussions humanitaires representent des 

defis considerables, tant methodologiques et ethiques qu'operationnels 

(Duffield, 1998) I. 

n s'agit d'abord d'eclaircir Ie debat par un premier posi­

tionnen'lent semantique. Certains conflits contemporains trou vent une 

conclusion heureuse. Dans ces contextes, on appelle «periodes ou 

zones grises» Ie laps de temps qui relie la crise et la periode post-crise. 

FRAN~OIS GRUNEWALD est ingenieur agronome. II travaille depuis plus de vingt 

ans dans l'humanitaire. Depuis 1997, il preside Ie Groupe URD (Urgence­

Rehabilitation-Developpement), reseau de recherche et de formation sur les 

crises et les pratiques humanitaires (voir <www. urd. org». Depuis 2000, il dirige 

Ie DESS «Action humanitaire et de developpement, gestion des ONG» a 
l'Universite Paris XII, en qualite de professeur associe. - LAURENCE TESSIER tra­

vaille en tant que chargee de recherche. Elle a coordonne I'organisation du col­

loque «Crises durables, crises oubliees : defis humanitaires, enjeux europeens». 

Texte etabli d'apres les conclusions du colloque « Crises durables, crises 

oubliees: defis humanitaires, enjeux europeens», organise par Ie Groupe 

URD, Medecins du Monde et la Plate-forme fran«;:aise des ONG aupres de 

l'Union europeenne, et finance par ECHO (Office d'a ide humanitaire de la 

Communaute europeenne) et Ie ministere fran«;:ais des Affaires etrangeres 

(Paris, 15-16 decembre 2000). 



324 ZONES GRISES, CRISES DURABLES, CONFLITS OUBLlES: LES DEFIS HUMANITAIRES 

Le concept de «continuum urgence-d:habilitation-developpement » a 

ete ddini par rapport a ces situations . Depuis Ie milieu des annees 90, 

Ies repercussions pratiques de travaux d'universitaires et d'organisations 

non gouvernementales (Pirotte/Husson/Grunewald, 1999; Green, 

2000) sur Ie continuum ont commence a modifier en profondeur les 

pratiques humanitaires (Grunewald, 1995 ; Perrin, 1998; White / Cliffe, 

2000). La Commission europeenne elle-meme a publie en 1996 une 

Communication au Parlement europeen et au Conseil des ministres 

intitulee Lier /' assistance d'urgence, fa rehabilitation et Ie deveioppement 

(COM (96) 153). 
Mais on appelle parfois aussi «zones grises » ces regions du 

monde qui, confrontees a des crises sans fin ou a des conflits geles, 

s' enfoncent dans des espaces de «non-droit» (Rufin, 1992). Drames 

souvent internes pour lesquels n 'apparait aucune solution, ces conflits 

interminables ne font recette ni aupres des medias ni aupres des pou­

voirs publics, et finissent par tomber dans l' oubli. En fait, ces crises 

oubliees n'interessent plus que Ies humanitaires. S'il est clair que Ie 

concept de «continuum» ne s'applique pas aces crises qui durent, il 

n'en demeure pas moins que Ies reponses classiques de l'aide d'urgence 

y sont souvent completement inadaptees (Hendrickson, 1998). 11 

apparaissait alors important de remettre ces crises sans fin et souvent 

oubliees au ceeur des reflexions, tant des praticiens de terrain que des 

bailleurs de fonds. 

Enfin, certaines situations dramatiques de pauvrete 

extreme resultant du « mal» ou du «non-developpement» constituent 

une interface, que certains au teurs appelleront la encore « zone grise». 

Dans les cas ou la reponse est necessairel11.ent «developpementale» 

mais qui passera parfois, face a l'urgence physiologique, par des formes 

s'apparentant fortement a de l'aide humanitaire d 'urgence, Ie « nomen­

claturiste de l'action humanitaire» s'interrogera. 

Autour de la question des crises durables, des enjeux 

humanitaires et des defis europeens correspondants, un colloque s'est 

tenu en decembre 2000, qui a reuni 240 participants: representants 

de gouvernements (franyais, britanniques, colombiens, etc.), de Ia 

1 Voir la bibliographie en fin de texte. 
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C omnlission europeenne et de l'Office d'aide humanitaire de la 

C ommission (EC HO), du Comite international de la C roix-Rouge 

(CIC R ), de cinq institutions des N ations Unies, d 'un e quarantain e 

d 'organisations non gouvern em entales (ONG), ainsi que des cher­

cheurs europeens, des etudiants et des j ournalistes . Cette reunion a ete 

l'occasion d 'un debat entre acteurs humanitaires, responsables poli­

tiques, universitaires et tem oins. C omment mieux aider et proteger les 

populations civiles dans Ie contexte de ces crises durables? Le coUoque 

a pernus de renforcer les rHlexions en cours dans I'U nion et a la 

C omnussion europeenn es sur les modalites de gestion de ces situa­

tions, tant sur les plans politiques et fi nanciers de l'aide, que sur celui 

des pratiques humanitaires . 

Le present article va tenter, entre autres , d ' en restituer les 

principaux apports conceptu els et m ethodologiques. 

En lanunant de fayo n profonde les acquis du developpe­

ment et les bases economiques , morales et ethiques des societes , les 

crises sans fin generent une profonde den"esse humaine. Annee apres 

annee, elles degradent les system es de production et les econonties des 

pays . Les combats, l' insecurite et les difficul tes pour survivre au qu oti ­

dien generent d 'importants deplacem ents de populati on (G runewald, 

1999 ; H C R , 2001). D es processus de decapitalisation et d 'appauvrisse­

m ent s' instauren t. Les personn es perdent leurs moyens de subsistance 

et se trou vent totalem ent et durablem ent demunies, tandis qu e ce qui 

reste des Etats est de moins en moins capable d 'assurer un minimum 

de se rvices sociaux, de sante, d 'edu cation. Sur la base des economies de 

penurie et du controle des ressources du so us- sol, les system es mafieux 

se developpent, entrete nant les tensions. Ni la palette actuelle des 

pratiques humanitaires, ni les instruments existant pour financer 1'aide 

ne sont adaptes a ces situations complexes qui ont une caracteristique 

principale : s' installer dans la duree. 

Ces rHlexions concernent tous les acteurs, notamment Ie 

M ouvem ent international de la Croix-Rouge et du C roissant-R ouge, 

qu 'd s'agisse du C ICR, des Societes nationales du Nord, du Sud et de 

1'Est ou de leur Federation internationale . La carte des interventions 

du monde C roix-Rouge et C roissant-Rouge, tant au cceur qu 'a la 

peripherie de ces crises durables, couvre l'ensemble des zones touchees. 
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Il s'agira d'abord de cerner les caracteristiques communes des crises 

durables et des dynamiques qui les entretiennent. Ensuite, 1'attention 

portera sur les pratiques elles-memes et les defis methodologiques et 

operationnels qui se posent aux acteurs humanitaires. Enfin, quelques 

pistes de proposition seront abordees. 

Crises durables, crises oubliees: essai d'analyse 
polemologique 
La fin de la guerre froide laissait esperer une diminution 

du nombre de conflits. L'Agenda pour la paix et l'Agenda pour Ie develop­
pemenf du secretaire general des Nations Unies tentait d'installer cette 

perspective (Boutros-Ghali, 1992 et 1994). 11 n' en a rien ete. Les 

conflits peripheriques, les conflits de basse intensite, et surtout les 

crises sans fin caracterisent desormais Ie nouveau « desordre» interna­

tional (Goodhand/Hulme, 1999). Ces crises durent souvent du fait de 

1'absence de volonte des Btats de les resoudre. Parfois, c'est tout sim­

plement 1'incapacite de la communaute internationale a faire face a un 

nombre eleve de crises simultanees qui entrainera des choix: on s'inte­

resse a celle-ci - en general une crise aigue et mediatique - plutot 

qu'a celle-Ja - une crise de basse intensite, a repetition, qui lasse 

l'opinion publique. Frequemment, les conflits deviennent intermi­

nables, car la reponse aleurs causes profondes est td:s complexe, politi­

quement difficile a mettre en ceuvre et financierement COLlteUSe; elle 

devrait prendre ses racines a la fois loin dans l'histoire et tres pres de 

nollS, dans les enjeux de la redistribution des richesses et de l'equite de 

l'acces aux ressources. 

Mais certaines de ces crises durent parce qu'il y a des 

interets « caches» qui ont besoin de la prolongation du desordre et 

de l'affaiblissement des Btats. Ces crises et conflits, issus de dyna­

miques internes mais souvent renforces par des influences exte­

rieures, perturbent profondement les dynamiques sociales, modi­

fient les societes et les cultures. L'analyse «polemologique» de ces 

crises durables ne se resume ni a 1'interpretation de 1'histoire ni sim­

plement a l'observation de la conduite des hostilites. Les determi­

nants politiques et econotniques du processus du conflit, de sa dyna­

mique et du jeu complexe des acteurs internes et externes qui y 
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interterent prennent alors une place primordiale dans la lecture des 

situations. 

La majeure partie des contlits contemporains dechire Ie 

monde depuis plusieurs decennies. Certaines crises, comme celie du 

Sri Lanka ou du Soudan, datent de l'ere de la decolonisation. A travers 

des generations d'instabilite, certains pays, comn'le Ie Mali ou Ie 

Mozal11.bique, ont reussi a en sortir; toutefois, la stabilite politique reste 

tres vulnerable. La carte des conflits demontre 1'importance des pays 

touches par ces crises durables dans Ie ITlonde. 

Desintegration des Etats 

La croissance demographique, I'urbanisation galopante, 

1'elevation du niveau d'education chez les elites, Ie developpement des 

moyens de communication creent des besoins economiques et poli­

tiques que les Btats ne sont plus en mesure de satisfaire. La mondialisa­

tion,la degradation des term.es de I'echange sur Ie marche mondial, la 

pression croissante sur les ressources naturelies, 1'accaparement de sec­

teurs entiers de l'economie par un nombre reduit de happy Jew, creent 

des inegalites sociales et des tensions difficiles a gerer. Les economies 

paralleles fleurissent, notamment un secteur informel des services 

permettant a une partie de la population de survivre Oean/Rufin, 

1996). La fracture econom.ique et 1'absence de politi que de developpe­

ment, dont souffrent de nombreux Btats a1'Est et au Sud, provoquent 

une marginalisation de certains groupes sociaux ou de regions 

entieres. Les courants ideologiques et religieux profitent de ce senti­

ment de frustration pour canaliser les revendications et proposer des 

systemes de normes repondant aux attentes d'une population man­

quant de reperes. Ces nouveaux acteurs agressent et remettent en 

cause la legitimite du pouvoir des Btats deja affaiblis, qui perdent Ie 

controle des populations et des frontieres. Ces frontieres elles-memes, 

heritees des decoupages coloniaux, deviennent de nouveaux facteurs 

de contlits durables, puisque Ie principe d'intangibilite des frontieres 

empeche tout redecoupage. Les gouvernements ne peuvent plus 

repondre aux revendications des habitants ni gerer les tensions, excepte 

par la repression. Ces conditions sont favorables a 1'apparition de 

regimes autoritaires et antidemocratiques. Elies induisent aussi une 
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perte de plus en plus n1.arquee de la legitimite des gouvernements 

pour leurs propres populations. Les Etats n 'ont plus Ie monopole de la 

violence, ni de l'autorite sur leurs pays et se voient obliges de traiter 

avec les groupes remettant en cause leur suprematie. L'aire des crises 

durables recouvre largement celie des Etats en cours de desintegration. 

L'ere des crises oubliees se superpose largement a une periode de perte 

de legitimite des Etats. 

Dynamiques centripetes, dynamiques centrifuges 

Les dynamiques des crises durables s'appuient sur les ten­

sions politiques qui se renfOl'cent au cours du temps et fragilisent les 

Etats. L'explication de la persistance de ces crises repose sur la compre­

hension des deux doublets ci- dessous: 

1. Decentralisation/ desintegration 

AJors que la decentralisation et la remise de certaines res­

ponsabilites de l'Etat aux institutions et pouvoirs locaux font partie de 

la panoplie de remedes pour la bonne gouvernance prones par la 

Banque mondiale et Ie Fonds monetaire international, les dynamiques 

observables sur Ie terrain sont tout autres. lnduisant une perte de legi­

timite de l'Etat, des groupes locaux aux references identitaires decou­

pent Ie territoire national et s'imposent comme representants de l'au­

torite sur ces zones. Si, au cours de l'histoire, les Etats se sont souvent 

constitues a J' occasion de guerres, les conflits contemporains contri­

buent ales demanteler. La encore, Ie poids de l'histoire, notamment des 

episodes coloniaux, influent lourdement sur les dynamiques des 

conflits. On assiste alors a une proliferation d' entites non etatiques a la 

recherche des attributs de l'Etat, mais pas de ses responsabilites. Au sein 

de ces zones se developpent des systemes d'economie de predation , 

d'administration arbitraire et de politique paralIele qui contribuent a 

brouilier Ie futuro 

2. Conflits internes/ crises transnationales 

Avec la fin des confrontations Est-Ouest, ces conflits qui 

durent sont theoriquement devenus internes. Neanmoins, la dispari­

tion des ({ parrains de la guerre froide» oblige les nouveaux acteurs de 

la violence a trouver des ressources propres pour financer leur guerre. 

Cela se fait a travers des reseaux transnationaux aux ramifications 
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multiples. L'existence d'un no man's la11d frontalier devient, pourvu 

qu'il y regne une d:elle absence d'ordre, une condition suffisante, si ce 

n' est necessaire, pour 1'implantation des espaces de trafic. De plus, ces 

de£lagrations durables s'enracinent dans les incoherences des decou­

pages frontaliers des periodes coloniales. Des zones homogenes ont en 

effet ete etablies apartir de logiques d'influence de cette epoque, tan­

dis que des groupes traditionnellement hostiles ou en competition se 

sont retrouves adevoir vivre «un destin national commun ». Le deve­

loppement des diasporas est aussi devenu un facteur qui contribue a 
accentuer 1'internationalisation des conilits internes. IIs se regionalisent 

done et s'exportent de facto des qu'ils s'installent dans la duree. La qua­

lification de ces types de crises est un probleme en soi. 

Les societes malades de la crise durable 

Les crises durables laminent profondement les societes et 

erodent les systemes sociaux. II en resulte des systemes profondement 

bouleverses dans lesquels les bases du droit, de la justice, et meme de la 

morale sont fortement mises a mal. Les societes sont mala des de la 

guerre (Grunewald, 1994). Plus grave, parce qu 'il y a des «gagnants de 

la prolongation de ces crises », on assiste ala perennisation artificielle 

des conditions de leur prolongation. 

Economies delinquantes 

Certains groupes s'approprient une des fonctions de 

1'Etat - la levee de 1'impat - et la transforment en pratique mafieuse. 

IIs exercent alors un contrale economique (douanes, taxes, «impat 

contre securite », racket) sur la population de leur territoire. Dans les 

economies de penurie qui caracterisent les contextes de crises 

durables,les chefs de guerre tirent aussi leurs pouvoirs de la circulation 

des biens sur leurs zones (Jean/Rufin, 1996) . IIs developpent et taxent 

les trafics illicites de biens de consommation afin de financer leurs 

actions. Les colonnes de camions traversant dans les deux sens la Passe 

Khebir entre Ie Pakistan et 1'Mghanistan en ont ete, pendant long­

temps, une belle illustration. Le contrale du commerce illicite de pro­

duits agricoles ou de ressources du sOllS-sol (drogue en Afghanistan, 

caoutchouc au Liberia, pierres precieuses en Sierra Leone) est ainsi 



330 ZONES GR ISES, CRISES DURABlES, CONFUTS OUBUES: lES DEFIS HUMANITAIRES 

present dans la plupart des conflits . II constitue Ie nelf de la guerre, 

mais surtout, il forme la base de processus d'enrichissement qui ne 

pourraient exister dans des conditions normales de loi et d'ordre. De 

fait, les acteurs de la violence ont un interet direct aattiser les conflits 

et ales voir se prolonger (Lab rousse, 1999). 

De la lutte pour legitimer son existence a la prolon­

gation de la crise pour s'enrichir 

L'Etat se definit en general par un territoire, une popula­

tion, un gouvernement et la reconnaissance de l'Etat par ses pairs. Si la 
plupart des conflits chroniques se deroulent en dehors d'un referant 

ideologique, ils n' existent plus que par la recherche de la domination 

d'une partie de la population, du territoire et des ressources qu'on 

peut en extraire. La legitimite n'est plus un enjeu pour les nouveaux 

acteurs de la violence durable, si son absence n'entrave pas l'appropria­

tion des processus d' enrichissement. Ainsi la recherche de l' adhesion 

des populations aune cause est- elle difficile. Ne resteront alors que les 

mecanismes les plus abjects de manipulation, comme Ie culte du carac­

tere ethnique, Ie fondamentalisme, etc. En tant qu'alibis de la prolonga­

tion des crises, les extremismes divers sont, de plus en plus souvent, les 

paravents derriere lesquels proliferent trafics de matieres premieres et 

enrichissement personnel. 

1. Crises durables et dynamiques des deracinements 

Les conflits generent des deplacements importants de 

populations. Les personnes se refugient dans les pays voisins ou se 

deplacent al'interieur meme du pays, fuyant les zones de combats. Des 

que la crise s'installe dans la duree, les dynamiques de deplacement 

deviennent complexes. Certaines de ces situations de deracinement, 

heritees de la guerre froide, ont ete reactualisees par des rebondisse­

ments de leur «conflictualite »: c'est Ie cas de la crise afghane actuelle. 

Aux millions de refugies au Pakistan et en Iran non encore rapatries se 

sont ajoutees de nouvelles vagues de dem.andeurs d'asile de la guerre 

des taliban et, depuis peu, de la secheresse, tandis que des centaines de 

milliers de personnes deplacees tentent, annee apres annee, de se 

recreer un semblant de normalite entre deux deplacements sous les 

bombardements. Mais les crises «post-guerre froide)) ont aussi produit 
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de nouveaux refugies: region des Grands Lacs africains, avec les mil­

lions de refugies en Republique democratique du Congo ou en 

Tanzanie; Golfe de Guinee avec les centaines de milliers de Sierra­

Leonais et de Liberiens dans les pays voisins; Caucase; Balkans . L'afflux 

massif de personnes fragilise l'equilibre des zones d' accueil. Ces der­

nieres voient leur population augmenter brutalemertt, nuis ne sont pas 

en mesure d'absarber le flux de refugies. L'arrivee de personnes etran­

geres en nombre important genere frequemment des tensions avec les 

communautes d'accueil. Les episodes de la crise des Grands Lacs , apar­

tir de 1995, ont trouve en partie leur origine dans ce phenomene. 

A cote des situations «classiques» de refugies, les crises 

contemporaines se caracterisent par la croissance exponentielle des 

populations deplacees dans leur propre pays. Leur nombre est tres dif­

fici1e achiffrer. Alars que durant la guerre froide, les refugies represen­

taient une «chair a canon» bienvenue, la communaute internationale 

tente maintenant de contenir le plus longtemps possible ces popula­

tions au sein des pays en crise, notamment lorsque la prolongation, si 

ce n' est la chronicite, de la crise fait peser le risque de voir des camps 

de refugies etre installes pour durer. Des millions de personnes depla­

cees hantent la «planete de toutes les crises». Au total, sans doute, plus 

de trente millions de deracines qu'il faut proteger et assister. Dans les 

neiges du Caucase ou les jungles asiatiques, dans les sables somaliens ou 

les contreforts andins, ils ont froid, faim, et surtout, peur. Ils comptent 

souvent dans leurs rangs une majorite de femmes et d'enfants, vulne­

rables parmi les vulnerables. Ces deplacements representent des fac ­

teurs de desequilibres locaux et sont porteurs de risques d' extension 

regionale. Ces deux dynamiques potentielles sont ala fois aggravees et, 

de plus en plus, causes directes de la prolongation des conflits. 

2. Crises durables, crises du droit 

Dans la plupart des conflits, les populations civiles devien­

nent les acteurs, les enjeux et les victimes de la violence. Le droit 

humanitaire international est loin d'etre respecte et 1'acces aux vic­

times devient un veritable probleme. Cela est rendu d'autant plus dif­

fici1e que la question de la qualification de la nature de certains conflits 

est en fait une question politique per se, ce qui tend aaffaiblir le droit. 

Le droit international humanitaire, dans son etat de developpen"lent 
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actuel, est parfois difficile a expliquer aces acteurs non etatiques de la 

violence, qui sont a la base de tant de violations dramatiques de cette 

derniere defense face aux abus des hommes en armes. De plus, des 

qu'une crise s'installe dans la duree, les groupes qui controlent zones et 

populations ont tendance a recreer leur propre «droio), COIDllle attri­

but de leur puissance. En efIet, dans les etendues souvent immenses 

touchees par les crises durables, les acteurs de la violence devenus 

detenteurs du pouvoir tentent d'etablir Ie semblant de regles qui les 

arrangent et de l'appeler «droit». C'est souvent Ie droit du plus fort. 

Lorsque la conununaute internationale cherche, par divers mecanismes 

comme I' elaboration des «( Ground Rules» au Sud-Soudan (Bradbury et 

al., 1999) ou des Principes directeurs pour les personnes deplacees internes 

(NRC, 1998), a creer du soft law, n'affaiblit-elle pas Ie droit existant? 

Enjeux humanitaires 
L'objectif ici est de mettre en exergue les enJeux speCl­

fiques de l'action humanitaire au sein des crises qui durent, de ces 

situations complexes qui n'ont pas de «sortie» evidente ou sont deve­

nues des conilits geles ou chroniques. 

L'inadaptation des pratiques d'assistanat acourt 

terme dans Ie cadre des crises durables 

Les acteurs humanitaires, soucieux d'alleger les souffrances 

des populations, interviennent depuis plusieurs decennies dans Ie cadre 

de conflits recurrents. Cependant, la situation des populations demeure 

toujours critique, et l'humanitaire est devenu un veritable enjeu des 

crises. Les modes classiques d'intervention de ces organisations gene­

rent des risques importants d' effets secondaires negatifs, des que les 

pratiques d'urgence s'instaurent dans la duree (Grunewald, 1996). Les 

«developpeurs» restent absents des zones grises, car ils ne sont pas prets 

a s'investir eux-memes ni a agir dans des contextes a hauts risques ou 

des situations de grande instabilite. L'assistance humanitaire se trouve 

dans une impasse. En fait, il y a confusion entre un critere de tempora­

li te (urgence = agir vite), des criteres de contenu (aide alimentaire, 

medicale, etc.) et un critere de contexte (l'action humanitaire se met 

en place dans les contextes de crise et de conflit). II est necessaire d'ap­
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profondir 1'analyse des dysfonctionnements des pratiques et de refle­

chir ade nouvelles approches. 

Le debat sur l'inadaptation des pratiques de 1'urgence aux 

besoins d'assistance et de protection dans les contextes de crises chro­

niques prolongees s' organise autour de trois axes: Quel contenu? 

Quelles modalites operationnelles? Quelles strategies pour assurer la 

durabilite des programmes? 

La reponse des humanitaires aux crises chroniques consiste 

a 80% en des pratiques d'assistance a court terme, visant a repondre 

ponctuellement ades besoins de nutrition, de sante ou d'acces al'eau. 

Les memes pratiques sont mises en ceuvre au cceur de la crise, durant 

les pics d'urgence physiologique, et dans la duree. Est- ce justifie? Les 

ONG d'urgence deploient des moyens logistiques considerables afin 

d'apporter les vivres et Ie materiel necessaires a la survie des popula­

tions. Les humanitaires sont passes maitres dans l'art d'implanter un 

camp de rHugies « cle en main» permettant d' accueillir des milliers de 

personnes. Pour cette approche standardisee (SPHERE, 1999), les 

humanitaires sont de plus en plus en competition avec les militaires et 

les entreprises, comme la recente crise du Kosovo l'a demontre (de 

Geoffroy, 2001). Cependant ces activites, et surtout leur mode de mise 

en place, sont rarement adaptes aux crises chroniques et provoquent un 

certain nombre d' effets negatifs des que l'assistance s' installe dans la 

duree. Les acteurs humanitaires res tent, au mieux, reticents, mais sont 

souvent incapables de concevoir et de mettre en place des strategies 

novatrices d'assistance amoyen et along terme dans 1'environnement 

instable qui caracterise les crises durables. Alors, ils se recentrent autour 

d'une pratique rassurante: fixer des objectifs par rapport ades normes 

preetablies, avaleur pretendument universelle, dans un nombre limite 

de secteurs. L'ensemble des contextes de l'action humanitaire et des 

besoins des populations confrontees ades crises est ramene au cas d'un 

camps de refugies calme. C'est sur cette approche nalvement universa­

liste, extrem.ement limitative quant au domaine d'application et 

dangereuse politiquement que s'est construit Ie projet SPHERE. 

Pourtant, comme l'ont demontre amaintes reprises des crises comme 

celles du Sud-Soudan, de l'Afghanistan, des Balkans ou des Grands 

Lacs, ces standards et Ie nombre limite de domaines qu'ils concernent 
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sont largement inadaptes pour apporter une reponse appropriee des 

que 1'on sort d'un camps de refugies . 

L'aide humanitaire, carburant des crises durables? 

Le debat autour de 1'application du premier aphorisme 

d'Hypocrate - «primum non nocere Ii - au secteur humanitaire s' est 

longtemps concentre autour d'une interrogation cruciale: 1'action 

humanitaire peut-elle devenir un facteur contributif ala prolongation 

des crises (Anderson, 1996)? Si la retlexion a demontre que Ie lien de 

causalite entre perennisation des crises et assistance hununitaire n' etait 

pas si simple, la question reste pertinente. Elle se decline selon trois 

axes: 1'assistance comme carburant direct, la relation « organisations 

humanitaires - parties au conflit» comme instrument de la legitima­

tion des acteurs de la violence, enfin, l'aide humanitaire partie pre­

nante aux economies paralleles qui se mettent en place dans les 

contextes de crises durables. 

Certaines parties au conflit sont pr2:tes a affamer leur 

population, afin d'attirer 1'aide alimentaire de la communaute interna­

tionale et de la detourner au profit de leurs forces armees. Ces strate­

gies predatrices prennent d'autant plus d'ampleur que la crise dure et 

que les acteurs de la violence s' organisent. Dans ce contexte, ]' aide 

humanitaire perpetue la crise dans laquelle la survie des vic times 

depend de 1'aide exterieure. L'injection de nourriture dans un pays 

risque egalement de se repercuter sur les prix du marche, destabilisant 

l'economie Oackson, 1982) . Mais si l'aide humanitaire n' est pas force­

ment derournee, son acheminement peut parfois generer des taxes qui 

financent les activites des factions rebelles et enrichissent leurs chefs. 

Dans certains contextes de crises chroniques, l'aide etrangere se 

substitue totalement et durablement au fonctionnement de l'Etat, 

et prend en charge les domaines de la sante, de l'education, etc. Les res­

sources ainsi liberees peuvent etre reorientees vers d' autres secteurs, 

notamment celui de 1'armement. Parce qu'il represente une ressource 

economique, l'humanitaire devient, dans les contextes de penurie, 

un enjeu, un pretexte d'affrontements et peut, dans la duree, modi­

fier sensiblement les rapports de force dans une region (Anderson, 

1996). 
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De plus, pour les parties au conflit, la presence prolongee 

d'humanitaires sur leur territoire represente un veritable enjeu, car la 

relation avec les organisations des Nations Unies et les ONG leur 

confere une certaine notoriete et, along terme, legitime leur pouvoir. 

C'est de cette logique que procede la tentative du Mouvement popu­

laire de liberation Soudan (SPLM) d'imposer ailx ONG et aux 

Nations Unies la signature d'un accord-cadre (Memorandum oj 

Understanding). Lorsqu'elles sont laissees dans 1'isolement qui accom­

pagne sou vent l'oubli, les parties aux conflits font fi des opinions mon­

diales. Des qu'elles sont confrontees de fa<;:on durable aux efforts de la 

con1.munaute internationale et aux n1.ouvements des opuuons 

publiques mondiales, ces organisations armees redecouvrent d'un coup 

la necessite de se creer une legitimite. Quoi de mieux alors que d'obli­

ger les intervenants internationaux apasser so us les fourches caudines 

de contraintes administratives et relationnelles donnant ainsi une appa­

renee de realite etatique ades acteurs de la violence qui en sont sou­

vent depourvus? Ce piege, bien connu des negociateurs politiques, des 

responsables d'ONG et des delegues du CICR, ne trouve pas de 

reponse operationnelle simple. 

Enfin, les crises durables favorisent la nuse en place de 

systemes complexes de gestion de la penurie et des ressources 

rares. Englobes sous Ie vocable d' « economies des guerres civiles» 

Oean/Rufin, 1996), ces systemes deviennent souvent mafieux, et les 

humanitaires sont neanmoins obliges de traiter avec eux. Travailler 

dans ces contextes veut souvent dire injecter des ressources impor­

tantes. Le volume de materiel disponible sur Ies projets, Ies gros ton­

nages de nourriture achemines et distribues perturbent ces reseaux et 

redistribuent les cartes, en general dans les mains d'hommes puissants. 

Les distributions deviennent la cible d'actes de predation. Cela a 

souvent des consequences graves sur Ie personnel expatrie et local. 

Comment, dans ces contextes, recreer des conditions de 

vie acceptables et Ie minimum de securite alimentaire qui previen­

dront, non seulement faim et souffrances pour les generations 

actuelles , mais aussi reduction des impacts sur les generations futures 

(ces dernieres, en effet, fortement touchees, elles aussi, par des situations 

prolongees de sous-nutrition vecues par les generations precedentes) ? 



336 ZONES GRISES, CRISES DURABLES, CON FLITS OUBLlES: LES DEFIS HUMANITAIRES 

Dans les crises de longue duree, l'impact micro-economique de l'aide 

humanitaire, notamment alimentaire, prend une dimension conside­

rable. L' aide gratuite represente un transfert de revenus, puisqu ' elle 

libere des ressources qui seraient autrement consacrees aI'alim.enta­

tion. Cela peut etre positif si les ressources liberees sont investies dans 

la sante,la production agricole, ou si l'injection d 'aides exterieures au 

niveau des families permet d' eviter des processus de decapitalisation 

qui rendraient les populations encore plus durablement dependantes. 

Lorsque l'aide humanitaire n 'est pas mobilisee dans un cadre micro- et 

macro- economique clair, elle peut creer des phenomenes de depen­

dance, destabiliser les strategies de survie des populations et affaiblir les 

reseaux d' entraide et les capacites d'initiative locales. Face a cela, 

diverses pistes ont ete explorees: monetisation de l'aide, mise en place 

de fonds de contrepartie, programmes «vivres contre travail» ou 

«remuneration contre travail », mise en place de systemes de recouvre­

ment des couts. Faut- il, par Ie biais de tels mecanismes, faire payer les 

beneficiaires pour I'aide qu'ils re~oivent ? Comment les humanitaires 

peuvent-ils intervenir afin d 'alleger les souffrances des personnes, sans 

alimenter Ie conflit, sans entraver les efforts locaux et sans induire des 

effets pervers de dependance? 

Gestion humanitaire des deplacements des 

populations: «pull/push factors» 

Les acteurs humanitaires ont tendance a implanter 

d' enormes camps, proposant nourriture, services de sante et d' assainis­

sement. L'assistance disponible dans ces camps modifie les dynamiques 

des deplacements . Les personnes prennent parfois des risques de secu­

rite importants afin de rejoindre les points de distribution de nourri­

ture et de biens de premiere necessite . C ' est Ie fameux pull factor si lar­

gement utilise dans les camps de refugies de la guerre froide. Mais ces 

«sanctuaires humanitaires» influent aussi largement sur la dynamique 

de la crise elle-meme. On l'a vu en Afghanistan et au Cambodge, dans 

des contextes de guerre froide (Rufin, 1986) . On l'a, revu depuis, dans 

les Grands Lacs. Les Tutsis rwandais refugies en Ouganda ont ete Ie 

fer de lance de la guerre du Front patriotique rwandais contre Ie 

regime de Kigali. Les Interahamwe hutus s'abritant dans les camps en 
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Republique democratique du Congo (maintenant dissemines dans la 

foret frontaliere) constituent un important facteur d'insecurite pour Ie 

regime du president rwandais Paul Kagame. 

D'un point de vue logistique, 1'implantation d'immenses 

camps de rHugies est pratique. Mais cela represente-t-il Ie meilleur 

mecanisme d'assistance et de protection de populations dont les depla­

cements fluctuent en fonction de la stabilite de la situation, dont la 

securite physique depend largement du degre de tolerance des popu­

lations locales et dont la place dans les enceintes humanitaires (et done 

dans les budgets) est souvent inversement proportionnelle a la duree 

du deplacement? 

L'integration locale a longtemps ete vue comme la 

meilleure option dans ces situations de crises durables. En Guinee 

forestiere, les populations refugiees liberiennes et sierra-Ieonaises 

avaient ete accueillies avec une grande generosite par les autorites et 

les communautes de la zone. Les organismes internationaux assuraient 

que, grace acela, ces refugies avaient atteint un niveau reel d'autosufli­

sance, et que l'on pouvait alors reduire 1'assistance. Une etude fine de 

la securite alimentaire (Grunewald, 2000) a demontre que la realite 

etait beaucoup plus complexe; en outre, si, pour certains groupes et 

dans certaines zones, il y avait en effet eu une reelle integration, cela 

etait loin d' etre general et avait ete paye un prix eleve en termes de 

degradation des ressources des agro-ecosystemes, mettant en cause la 

survie des agricultures locales. Dans ce contexte, comment les acteurs 

humanitaires peuvent-ils repartir 1'assistance entre ces communautes, 

sans aggraver les inegalites et alimenter les facteurs latents de conflit? 

Le fait de n'avoir pas pris cette question en compte est un des facteurs 

qui a conduit ala crise qui ravage actuellement la Guinee. 

Les deplacements de populations peuvent modifier les 

equilibres demographique et ethnique des regions. Dans de nombreux 

cas, ce phenomene est une source nouvelle de conflit, qui affecte des 

zones calmes, elargissant la zone geographique touchee par la guerre. 

On 1'a vu avec les crises diverses du Masisi et du Kivu dans les Grands 

Lacs (Godding et aI., 1997). En Europe, 1'arrivee massive de refugies 

albanais en ex-Republique yougoslave de Macedoine a fortement 

destabilise l'equilibre du pays et a suscite de nombreuses tensions. Dans 
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de nombreuses situations, il ne s'agit plus de se demander quel est l'im­

pact de l'action humanitaire sur les dynamiques des deplacements des 

populations des que les situations de deplacements s'installent dans la 

duree. Des tensions fortes peuvent se creer entre les refugies et les 

communautes vivant dans la zone. Il s'agit de trouver au plus vite des 

solutions. 

La question du retour des refugies et des deplaces dans 

leurs zones d' origine reste epineuse (HCR, 1995). Dans les cas de 

con£lits reellement resolus, ces retours aboutissent aun simple transfert 

des refugies du point A au point B. Les enjeux seront alors la realite de 

la reconciliation, de la reintegration economique et de l'acces a la 

terre. Dans d'autres situations, notamment celles des crises durables, les 

choses sont beaucoup plus compliquees. Suite a la signature d'un 

accord international, les populations sont invitees aretourner dans leur 

pays, alors que, sur Ie terrain, la situation reste souvent explosive. 

Lorsque la crise apparait sans fin, c' est la fatigue des bailleurs de fonds 

ou du pays hate qui conditionnera l'assistance. Alors interviendra Ie 

push factor, qui consiste en la reduction de 1'assistance dans les camps. 

Le principe du non-refoulement pesera peu face a la baisse des res­

sources a la disposition du Haut Commissariat pour les refugies 

(HCR) et aux crises foncieres, ecologiques ou de 1'emploi qui accom­

pagnent souvent la presence durable de refugies nombreux dans des 

contextes ecologiquement ou economiquement fragiles (comme, par 

exemple, autour des camps de refugies hnlOng en Tha'ilande, de refu­

gies somaliens au Kenya et en Somalie ou de refugies sierra-Ieonais en 

Guinee forestiere) . Dans ces contextes, les programmes d'aide a la 

reinstallation offrent rarement une reponse adaptee aux situations et 

aux besoins. 

Aussi,les refugies appliquent-ils depuis quelques annees la 

strategie du risque minimum; certains retournent chez eux, mais lais­

sent une personne de leur famille dans Ie camp dans l'eventualite 

d'une degradation de la situation. Ainsi, so us la triple pression des 

autorites pakistanaises, iraniennes et du con£lit interne afghan, la dyna­

mique des deplacements des refugies d'Afghanistan est-elle d'une 

grande complexite: retour de la faction pachtoun des anciens refugies 

de la guerre sovietique, depart des Tadjiks sous la pression des tali ban, 
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deplacements internes lies au conflit actuel dans Ie Panshir et Ie 

Hazaradjat, nouveaux departs lies ala degradation generale des condi­

tions d'education, de sante (notamment pour les femmes) et de la 

grave secheresse affectant toute la sous-region. 

Protection des populations et securite des acteurs 

humanitaires 

Les contextes de crises durables se caracterisent sou vent 

par des violations des droits de l'homme en general et, lors des 

periodes de conflit actif, du droit international humanitaire. Selon la 

nature des structures etatiques ou quasi etatiques «en charge» de la 

zone concernee, ces situations se caracterisent soit par une absence 

quasi totale de droit, d'ordre et de justice (cas des Etats desintegres), 

soit par des systemes bafouant de fayon large et organisee les droits 

civiques (cas des regimes autoritaires), soit enfin par l'utilisation syste­

matique de la terreur, de la faitTl et de la destruction comme arme de 

guerre. Quel que soit Ie contexte,la protection des populations civiles 

et Ia securite des acteurs humanitaires SOtH, de fayon concomitante, de 

plus en plus souvent au centre des enjeux (Dind, 1998; URD, 1999). 

La protection de ces populations, theoriquem.ent de la res­

ponsabilite des autorites de la zone, repose souvent sur les epaules du 

CICR et, dans les contextes de refugies , du HCR. Dans ces situations 

complexes de conflits sans fin, les acteurs de la violence peuvent parfois 

etre sensibles aux arguments tires du droit international humanitaire, 

notamment lorsqu'ils sont a la recherche d'une legitimite. Trop sou­

vent, parce que l'aneantissement de l' autre, Ia destruction de ses 

moyens de survie sont des objectifs autant que des moyens, Ie droit 

international humanitaire, dernier recours pour dHendre les popula­

tions civiles, a bien du mal ase faire entendre. Conscientes que la pro­

tection de ces populations est devenue une priorite, les ONG com­

mencent tout doucement a s'engager dans ce type d'activite (Bague, 

1999). Entre les atteintes aux droits de l'homme et au droit internatio­

nal humanitaire et les viola tions du droit comm.un national , les outils 

adaptes aux contextes particuliers des crises durables sont encore a 
de£i.nir et apetfectionner. 
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« Instrumentalisation» de l'humanitaire 

Les conflits qui durent tombent souvent dans l'oubli. Cela 

peut parfois avoir des retombees favorables, notamment lorsqu'on 

hite ainsi la surenchere mediatique et la chasse aux images-chocs et 

souvent perverses. Mais, pour peu qu'un conflit oublie revienne a la 

une de 1'actualite et devienne 1'un de ces «cirques humanitaires » aux­

quels la presse des dernieres annees nOLls a habitues, un nouveau dan­

ger guettera les humanitaires: celui du melange des genres et des man­

dats. Lorsque Ie conflit se prolonge, il entraine de grandes confusions 

entre acteurs humanitaires, intervenants politiques et, quand ceux-ci 

sont mis a contribution, militaires. Ces confusions sont sources de 

nouveaux dangers sur Ie terrain (de Geoffi:oy, 2001) . 

Dans certains cas, et notamment face aux crises qui durent 

ou aux crises oubliees, les Etats ne prennent pas de decisions poli­

tiques. Pal-fois parce qu'ils ne veulent pas. Souvent parce qu'ils ne peu­

vent pas, ou pensent ne pas pouvoir. Ils se dechargent de la gestion des 

crises durables sur les humanitaires, qui sont envoyes en premiere 

ligne. Ces derniers assurent une presence et representent parfois des 

sources d'infonTlation indispensables pour gerer a distance les evolu­

tions possibles: il ne faudrait pas, en effet, que la crise durable ne se 

transforme en explosion. Or, les acteurs humanitaires n'ont pas pour 

mandat d'intervenir dans des questions politiques, ni de faire des acti­

vites de renseignement. 

Parfois, dans les conflits tres mediatises, les Etats se substi­

tuent totalement aux organisations non gouvernementales, pretextant 

une cause humanitaire, pour mener une action politique. L'outil pre­

fere alors est l'armee (Minear et al., 2000), qui se trouve a faire des 

taches qui relevent plus du travail du volontaire associatif que de celui 

de 1'homme en armes (Blanchard, 2000). Cela a rarenlent eu lieLl dans 

Ie cas de crises durables, dans ces contextes terriblement difficiles que 

sont les jungles du continent africain OLl les montagnes d'Asie centrale. 

Et encore moins lorsqu'une des parties acette crise sans fin est direc­

tement ou indirectement impliquee dans les deliberations du Conseil 

de securite. La, 1'instrumentalisation des humanitaires est celie de la 

bonne conscience, pour cacher l'impuissance. 
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Mais les gouvernements du Nord ne sont pas les seuls a 
vouloir recuperer l'intervention des acteurs humanitaires . De plus en 

plus, les organisations humanitaires courent Ie risque d'etre instrumen­

talisees par les parties au conflit, en vue d'influencer les decisions de 

politique internationale. Danger reel, que certaines ONG assument 

sans probleme, lorsqu 'elles ont pris fait et cause pour l'une ou l'autre 

des parties. Pour les autres , ce risque d'intrumentalisa tion conduit a 
une grande prudence dans leurs contacts et leur presence aux cotes des 

acteurs etatiques. Mais il n'y a pas de solution simple. Conscientes 

qu 'une partie de la population vit dans des conditions de denuement 

total, et qu 'il y a donc un imperatif d 'intervention , les acteurs humani­

taires savent qu'ils doivent naviguer a vue, avec, pour toute boussole, 

leurs principes ethiques, leurs capacites d'analyse et leur maitrise de 

l'art de la communication. 

Pour une nouvelle approche des crises durables 
Pratiques humanitaires en question 

De nombreuses ONG intervenant dans les contextes de 

conflits interminables sont entrees dans une phase de reflexion sur 

leurs activites. Conscientes que l'aide d'urgence classique qu'elles 

apportent aux populations n'est plus adaptee ades periodes de crises 

recurrentes , elles envisagent des actions beau coup plus flexibles, ne 

necessitant pas toujours des moyens financiers importants (que les 

populations ne pourraient pas prendre en charge) et pouvant s'adapter 

aux situations de grande instabilite. Face a des pays touches durable­

m.ent par une crise, les developpeurs hesitent alancer des programmes 

tant que la securite des biens et des personnes n ' est pas assuree. L'aide 

d 'urgence - qui devrait rester limitee dans Ie temps - tend alors ase 

prolonger. Quelles nouvelles stra tegies d 'intervention inventer ? 

Le concept «d'urgencier» et de «developpeur» est aujour­

d'hui depasse. Le renforcement des capacites des hommes et des socie­

tes visant a durer a travers des crises prolongees implique des savoir­

faire provenant des domaines de l'urgence, du deveioppement, du 

droit, de l' evaluation et de la coordination. Les acteurs humanitaires 

ont tendance ase limiter al'une de ces activites; or, l'assistance dans Ie 

cadre de crises recurrentes necessite une vision et une application glo­
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bales de ces domaines d'action. II s'agit de combiner les actions et, si la 

ganune des savoir-faire necessaires im.plique une diversite d'acteurs, de 

creer des mecanismes de coordination en vue de permettre aux per­

sonnes de ne pas se trouver totalement demunies lors des phases d'in­

stabilite. Si la necessite d'un dialogue sur ces sujets ne fait aucun doute 

pour les acteurs humanitaires, la pratique demontre les difficultes de 

cette demarche. II est necessaire de repenser les mandats de chacun, de 

definir un cadre legal d'intervention et de creer des instruments finan­

ciers adaptes, permettant de repondre aux nouvelles attentes des 

humanitaires. Cette nouvelle approche de l'aide permettrait d'eviter 

les effets pervers des pratiques classiques du fait de l'amenuisement des 

ressources generees par les organisations internationales. Le defi, pour 

les acteurs humanitaires, sera de repenser leurs modes d'intervention, 

afin d'inverser la tendance vers des programmes de soutien a la resi­

lience, comportant des volets d'urgence, de soutien aux strategies de 

survie et de developpement along terme, plut6t que de proposer une 

assistance operationnelle. 

Renforcer la resilience 

Lors de crises chroniques, reversibles, durables ou a epI­

sodes multiples, la situation n'est jamais figee et la reponse la plus per­

tinente reste celIe du soutien a la resilience. II s'agit de renforcer la 

capacite aresister et aabsorber les chocs lors de la crise. Elle pennet de 

diminuer Ie degre de vulnerabilite de la population, faisant evoluer son 

statut de victime vers une categorie potentiellement arisque, et d'evi­

ter la degradation de la situation humanitaire. Cette strategie doit etre 

envisagee aplusieurs niveaux: 

resilience des individus 

II s'agit de perrnettre aux personnes de faire face aux chocs epide­

miologiques et climatiques, aux stress alimentaires et concernant la 

securite. Cela passe par des programmes qui, tout en comblant leurs 

besoins vitaux, ne les mettent pas dans une position de dependance. 

Les combinaisons «aide alimentaire limitee - soutien ala relance 

agricole» ont prouve leur capacite aeviter les dynamiques de deca­

pitalisation et ont ainsi permis ades agriculteurs de preserver et de 

faire fonctionner leur exploitation agricole pendant des crises 
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durant des annees. L'assistance ne doit surtout pas accentuer la vul­

nerabilite des femmes et des hommes touches par la crise. Pour y 

arriver, il est fondamental d ' etre d' abord a l'ecoute des besoins, 

d' essayer de comprendre les capacites et les contraintes, et non pas 

d'arriver avec des reponses toutes pretes et prHormatees. 

resilience de la Jamille et de la communaute 

II s'agit de preserver les moyens de subsistance des populations et 

de renforcer leurs capacites agarder un acd:s aux services indispen­

sables. Pour ce faire, il faudra s'appuyer sur les strategies de survie 

collectives, et notanunent celles qui passent par un renforcement 

ou une recreation des liens sociaux. Dans certains cas, la mobilisa­

tion des populations autour de l' entretien des infrastructures de 

sante et la mise en place de systemes de recouvrement des couts ont 

permis aux systemes de sante de fonctionner au niveau local, meme 

si la crise en cours avait profondement erode les structures natio­

nales. Parfois, l' enjeu sera de preserver, au cceur de la crise et tout 

au long de celle- ci, la biodiversite, et notamment l'acces aux 

semences traditionnelles, des de ses strategies anticataclismiques . 

resilience des programmes 

Les programmes doivent etre capables de s'adapter rapidement aux 

situations versatiles, et donc y etre prepares. L'action humanitaire 

dans les crises durables ne doit pas etre exdusivement dependante 

de la presence d' expatries, mais doit reposer sur des ressources et 

des capacites locales renforcees . Le system.e de suivi des pro­

grammes (monitoring) doit permettre des adaptations rapides. 

resilience des institutions 

La survie des organisations et des programmes ne doit pas etre 

dependante de la mode et du «syndrome CNN ». Les crises 

durables , helas, sont souvent des crises oubJiees. Quelles pratiques 

de la COl11.munication mettre alors en place? Celles-ci devront s'ap­

puyer sur la stimulation des solidarites, et sur une politique de qua­

lite. La resilience des institutions passe par une pratique systema­

tique de l' evaluation et par une transparence de la gestion. 
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Ameliorer les diagnostics 

Dans nombre de situations d'urgence, les diagnostics sont 

sou vent rapides, et pour tout dire, superficiels. La reponse qui suit est 

alors plus souvent conditionnee, preformatee par Ie savoir- faire de 

I'organisation et les priorites des bailleurs de fonds que par la realite du 

contexte, la complexite des besoins et la diversite des capacites locales 

et des opportunites (URD, 2000). Cette realite pose d'autant plus de 

problemes que la crise s' est installee dans la duree, que les populations 

essayent de s'y adapter et d'y survivre, et que les mecanismes profonds 

qui conduiront tot ou tard a des efTets negatifs sont a l' ceuvre. La capa­

cite de produire des diagnostics de qualite est alors au cceur de la pos­

sibilite de soutenir les diffhents niveaux de resilience necessaires pour 

assurer une survie des hommes, une cohesion des families, et la conti­

nuation d'un tissu social et de «filets de securite» societaux. Les savoir­

faire des economistes, des agronomes, des ethnologues, des econo­

mistes de la sante deviendront au moins aussi importants, si ce n'est 

plus, que ceux des nutritionnistes, des chirurgiens, des ingenieurs sani­

taires ou des planificateurs de sites pour refugies. 

Revoir les mecanismes de financement 

Beaucoup a deja ete dit sur certains mefaits des politiques 

des bailieurs de fonds . Les humanitaires ont pu jusqu'a present s'ap­

puyer sur plusieurs allies solides, dont Ie Department Jor Foreign 

International Development (DFID) britannique, les bureaux d'assistance 

humanitaire de nombreux pays nordiques, ainsi que ECHO, !'Office 

d'aide humanitaire de la Commission europeenne. Plus que la plupart 

des mecanismes communautaires, ECHO a su creer de veri tables par­

tenariats avec les societes civiles des pays europeens, ainsi qu'avec de 

nombreux autres partenaires, dont Ie CICR et les organes specialises 

de I'ONU Meme 5i cela ne s' est pas fait sans difficulte, l' elaboration du 

contrat- cadre de partenariat et ses differentes revisions restent des 

exemples reussis de travail coliectif entre fonctionnaires de la 

Commission europeenne et acteurs de la solidarite internationale et de 

l'action humanitaire. ECHO avait notamment pu S'ilTlpliquer dans de 

nombreuses operations liees soit a des sorties de crises en l'absence de 

tout autre mecanisme, soit au soutien des strategies de survie des 
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populations confrontees a des crises durables. De plus, ECHO a ete 

jusqu'a present, pour les acteurs humanitaires, un partenaire flexible et 

reactif, justement adapte a la fois aux urgences aigues et aux fluctua­

tions inherentes a la nature meme des conflits sans fin. 

Les rHormes des systemes de financement de l'aide inter­

nationale semblent en cours dans de nombreux pays~ notamment pour 

mieux gerer les urgences et rnieux repondre aux besoins specifiques 

du lien urgence-developpement lors des sorties de crises. Mais ces 

recherches d'amelioration des mecanismes ont pour l'instant peu pris 

en compte les besoins tres particuliers des crises durables . Alors que 

tous les partenaires d'ECHO soutiennent les efforts de l'Office pour 

une plus grande rigueur de gestion, il ne faudrait pas que les rHormes 

actuelles lui fassent perdre ses avantages comparatifs. 

Restaurer un cadre juridique a l'action humanitaire 

Le droit international humanitaire s'est construit en meme 

temps que les guerres et les technologies militaires evoluaient 

(Bugnion, 1994). Dans ces crises sans fin, ou Ie poids des Btats tend 

palfois a disparaitre, parfois au contraire a devenir insupportable, la der­

niere ligne de defense de la vie et de la dignite reste Ie cadre defini par 

Ie droit, et notamment Ie droit international humanitaire. Si son champ 

d'application Ie plus parlant reste celui des operations militaires, il n'en 

demeure pas moins qu'il comporte de longs developpements s'adap­

tant aces contextes complexes de conflits geles, de guerres intermi­

nables, ainsi qu'aux situations si frequentes de «ni paix - ni guerre ». 

Outre l'article 3 conunun aux quatre Conventions de Geneve du 12 

aout 1949, la plupart des dispositions de la (IVe) Convention relative a 

la protection des personnes civiles en temps de guerre et des deux 

Protocoles additionnels de 1977 sont extren'lement pertinentes par 

rapport a ces situations. 

De plus, et notamment lorsqu'un conflit anne s'accom­

pagne de mouvements massifs de populations a travers des frontieres 

internationales, les dispositions de la Convention de 1951 relative au 

statut des rHugies, Ie protocole additionnel de New York de 1967 et, 

pour l' Afrique, la Convention de l'Organisation de l'unite africaine de 

1964 pour les rHugies en Afrique completent de fayon relativement 
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adequate les dispositions du droit international humanitaire s'appli­

quant aux pays en guerre. On entend souvent des interrogations sur la 

valeur de ce droit, cree par des Etats et pour les Etats, lorsque la crise 

qui dure voit s'affronter des entites non etatiques: chefs de guerre, 

bandes mafieuses, groupes a revendications ethniques et identitaires. 

Dans ces cas, Ie debat sur les instruments juridiques risque de se trou­

vel' vite a court d'arguments. Il convient alors de rappeler que ces 

droits ont valeur couturniere et que leur respect est en general une des 

des de sortie de crises moins difEciles, une des bases pour la convales­

cence des societes «malades de la guerrre» (Grunewald, 1994). Les 

ONG elles-memes sont devenues, au cours des dernieres annees, de 

fervents soutiens a la cause du droit international humanitaire (Bague, 

1999) . 

Remarques finales 
COITllne elle a su Ie faire face aux deflagrations violentes 

mais limitees dans Ie temps, la communaute internationale devra defi­

nil' son attitude vis-a-vis des acteurs de la violence dans Ie contexte des 

crises durables. Elle devra Ie faire a l'aune des linutes qu'elle s'est elle­

n1.eme imposees, c'est-a-dire a l'aune de l'ethique (Mileham/Willett, 

1999; Moore et ai., 1998; CICR, 1999; Brauman, 1996). Apres, tout 

sera affaire de volonte politique, de pouvoir de conviction, de capacite 

d' empathie, et de strategie pedagogique. En dernier ressort, on retien­

dra que c' est bien de la volonte des Etats a peser sur les acteurs eta­

tiques et non etatiques que tout dependra. Qui, a part ces Etats, a un 

poids et une legitinute pour s'interposer dans Ie jeu complexe des por­

teurs d'armes et des «parrains» de la violence? Et au final, en cas 

d' echec, reviendra a la societe civile Ie role de denonciation de ces par­

rains, de ces puissances economiques qui tirent souvent les ficelles der­

riere la scene. 

• 



RICR JUIN IRRC JU NE 2001 VOL.83 N° 842 347 

Bibliographie 

Anderson, M., Do No Harm - Local Capacity for Peace Projects, Boston, 

1996 

Bague, N. , Le droit international humanitaire, un nouvel Gutil pour les ONG, 

Groupe URD/Universite d'Aix-en-Provence, 1999 

Blanchard, L., Organisations non gouvernementales, service de sante des 

armees: l'humanitaire main dans la main?, Universite Pierre Mendes­

France, Grenoble, 2000 

Boutros-Ghali, B., Un Agenda pour la Paix, Nations Unies, New York, 

1992 

Boutros-Ghali, B., Un Agenda pour Ie Developpement, Nations Unies , 

NewYork, 1994 

Bradbury, M. , Leader, N., et Mackintosh, K., The Agreement on Ground 

Rules in South Sudan, Study 3 : The Politics ofPrinciples, HPG Report 4, 

London, 1999 

Brauman, R., Humanitaire, Ie dilemme, Textuels, Paris, 1996 

Bugnion, F., Le Comite international de fa Croix-Rouge et la protection des 

victimes de la guerre, CICR, Geneve, 1994 

CICR, Food Security and Conflict, texte presente lors du Sommet mon­

dial de l'alimentation, Rome, 1996 

CICR, L'humanitaire en fxhec?, Actes du Colloque organise Ie 4 fevrier 

1999 ala Sorbonne (Paris), CICR, Geneve, 1999 

De Geoffroy, «Militaro-humanitaire ou civilo-militaire», Revue 

Mouvements, n° 13, Editions La Decouverte, 2001, pp. 49-53 



348 ZONES GRISES, CRISES DURABLES, CON FLITS OUBLlES: LES DEFIS HUMANITAIRES 

Dind, Ph., «Les operations du CICR sur Ie terrain: la question de 

la securite », Revue internationale de la Croix-Rouge, nO 830, juin 1998, 

pp. 359-370 

Duffield, M ., Aid Policy and Post Modern Conflicts, Occasional Paper 

No. 19, School of Public Policy, Birmingham, 1998 

Godding et ai" Rifugies rwandais au Zai're,' sommes-nous encore des 

hommes?, Collection L'Afrique des Grands Lacs, L'Harmattan, Paris, 

1997 

Goodhand,J., et Hulme, D.,« From war to complex political emergen­

cies : understanding conflicts and peace building in the new world 

disorder», Third World Quarterly,Vol. 20, No.1 , 1999, pp. 13-26 

Green, R., «Rehabilitation: strategic, proactive, flexible, risky? », 

in Complex Political Emergencies, Disasters, Vol. 24, No.4, 2000, 

pp.343-362 

Grunewald, F. , «Les societes malades de la guerre », Cultures de guerre, 

cultures de paix "Histoire de developpement, nO 26, 1994, pp. 35-38 

Grunewald, F. , «De la prevention a la rehabilitation: pendant, avant, 

apres les crises. Le CICR en perspective», Revue internationale de la 

Croix-Rouge, n° 813, mai-juin 1995, pp. 292-311 

Grunewald, F., «Pour ou contre l'aide alimentaire », Revue internationale 

de la Croix-Rouge, n° 822, novembre 1996, pp. 633-654 

Grunewald, F. , «Les 4 R: retour, reconciliation, rehabilitation, recons­

truction », Deplaces et rifugies ,' la mobilite sous contrainte, Editions IRD, 

Paris, 1999, pp. 409-427 

Grunewald, F. , La sCcurite alimentaire en Guinee forestiere, etude realisee 

pour ACF-Madrid, 2000 



RICR JUIN IRRC JUNE 2001 VOL. 83 N" 842 349 

Haut Commissariat pour les refugies, «Les refugies dans Ie monde: en 

quete de solutions », La Decouverte, Paris, 1995 

Haut Commissariat pour les refugies, «Les refugies dans Ie monde: 

cinquante ans d'action humanitaire », Autrement, Paris, 2001 

Hendrickson, D., L'action humanitaire dans Ies situatiorlS de crise prolongee: 

un nouvel «ordre du jour de I'aide d'urgence» et ses limites, RRN, nO 25, 

ODI, Londres, 1998 

Jackson,T., The Grain Against the Grain, OXFAM, Oxford, 1982 

Jean, F., et Rufin,J. -C., Economie des guerres civiles, Lattes, Paris, 1996 

Labrousse, A., La drogue, I'argent et Ies armes, Fayard, Paris, 1991 

Labrousse, A., Coriflits, drogues et activites mafieuses, Observatoire geopo­

litique des drogues, Contribution aux travaux preparatoires de la 

Conference de La Haye sur la Paix (11-16 mai 1999), Paris, 1999 

Mileham, P., et Willett, L., Ethical Dilemmas of Military Interventions, 

Proceedings of a seminar held in London (25-26 November 1998) , 

Royal Institute of International Affairs, London, 1999 

Minnear, L., et al., Nato and Humanitarian Action in the Kosovo Crisis, 

Watson Institute, Providence, 2000 

Moore,]., et al., Des choix difficiles: les dilemmes moraux de l'hu111anitaire, 

Gallimard, Paris, 1997 

National Refugee Council (NRC), «Rights have no borders: world­

wide internal displacement », Global IDP Survey, Parachment, Oxford, 

1998 

Perrin, P,« L'impact de l'assistance humanitaire sur l'evolution des conflits», 

Revue internatiol1ale de la Croix-Rouge, nO 830,j uin 1998, pp. 343-358 



350 ZONES GRISES, CRISES DURABLES, CON FLITS OUBLlES: LES DEFIS HUMANITAIRES 

Pirotte, Husson et Grunewald, Responding to Emergency or Fostering 

Development: Humanitarian Dilemmas, Zed Book, London, 1999 

Rufin,J.-C., Le picge humanitaire, Collection Pluriel, Lattes, Paris, 1986 

Rufin,J.-C., L'empire et les nouveaux barbares, Collection Pluriel, Lattes, 

Paris, 1992 

SPHERE, Humanitarian Charter and Minimum Standards in Disaster 

Response, Geneva, 1999 <www. sphereproject. org> 

Securite du personnel humanitaire: entre comprehension, protection, dissuasion et 

acceptabilite, Quelques elements de strategie, Urgence-Rehabilitation­

Developpement (ed.), Paris, 1999, <www. urd. org> 

Les dangers techniques, politiques et erhiques des approches normatives de /'action 

humanitaire, Urgence-Rehabilitation-Developpement (ed.), Paris, 2000, 

<www. urd. org> 

White, P., and Cliffe, L., «Matching response to context in complex 

emergencies: Relief, development, peace building, or something in 

between? Complex political emergencies », Disaster, Vol. 24, No.4, 

2000,pp.314-342 



RICR JUIN IRRC JUNE 2001 VOL. 83 N° 842 351 

Abstract 

Grey lones, lasting crises, forgotten conflicts: 
humanitarian challenges 
by FRAN<;:OIS GRUNEWALD ET LAURENCE TESSIER 

Grey zones, lasting crises and Jorgotten coriflicts are typical oj 

our times. Even though certain conj7.icts come to an end, many do not 

because no solution is Jound Jor the underlying causes. The great 

majority oj these coriflicts are internal and involve nOl1-State entities; 

they are civil wars. Such complex and interminable crises are a chal­

lenge not only Jor statesmen and diplomats but also Jor ((humanitari ­

ans", in particular the international organizations in charge oj 

humanitarian action . The authors examine the causes and characteris­

tics oj such conflicts. They particu larly high light theJact that unending 

wars not only create short-term humanitarian problems but in the long 

run destroy civil society. What are the solutions to such conj7.icts? The 

authors call Jar a change oj attitudes and a new approach to lasting 

crises an.d suggest various Jorms oj action to be taken by the interna­

tional commun.ity While adequate measures Jor dealing with humani­

tarian issues have been Jound Jar traditional wars, lasting crises and 

Jorgotten. conflicts are still awaiting a response by the humanitarian 

community. 
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People's security as a new 
measure of global stability 

by 
CLAUDE BRUDERLEIN 

D
espite renewed commitment by States to respect and 

ensure respect for the rules of international humanitarian 

law, the surge of violence against civilians has continued. 

E ntire populations in Europe, Africa and Central Asia 

have been displaced, harassed o r subj ected to extrem e forms of vio­

lence as a consequence of armed conflicts, in violation of the most 

fundam ental rules of international humanitarian and human rights 

law. As a result, traditional schem es of pro tection enshrined in interna­

tional law are increasingly questioned, revealing the need to develop 

new strategies to enhance the protection of civilians in times of war. In 

his R eport to the Millennium Assembly, United N ations Secretary 

General Kofi Annan wrote: 

" International conventions have traditionally looked at states to 

protect civilians, but today this expectation is threatened in sev­

eral ways. First, states are sometimes the principal perpetrator of 

violence against the very citizens that humanitarian law requires 

them to protect. Second, non-state combatants, particularly in 

CLAUDE BRUDERLEIN is Lecturer on Law at the Harvard University Law School, 

Cambridge (USA), and Director of the Harvard Program on Humanitarian Policy 

and Conflict Research . The author thanks Andrew Mack of the Executive Office 

of the UN Secretary-General, and Dr Jennifer Leaning and Judy Stone from the 

Harvard Program, for their thoughtful comments on human security issues. 



354 PEOPLE'S SECURITY AS A NEW MEASURE OF GLOBAL STABILITY 

collapsed states, are often ignorant or contemptuous of humani­

tar ian law. Third, international conventions do not adequately 

address the specific needs of vulnerable groups, such as internally 

displaced persons, or women and children in complex emergen­

cies."! 

International humanitarian law is entering a critical phase 

of its existence. Although its importance in setting norms to contain 

violence against civilians has never been so widely acknowledged, the 

strategic approach focusing on the key role of States in the protection 

of civilians has never before come under so much pressure. States 

appear more and more to be inappropriate agents for the implementa­

tion of humanitarian rules, particularly in internal armed conflicts. 

They are often anxious to avoid becoming involved in these messy situ­

ations or, alternatively, they themselves may be party to the conflict. 

Not only has the role of the State been compromised by 

its involvement in internal conflict situations, but its relevance in gen­

erating protection for civilians at the international level is also being 

cast in doubt. Non-State actors , from corporations to civil society 

groups and humanitarian organizations, seem to have played a critical 

role in recent years in enhancing the security of people. Moreover, as a 

side effect of globalization, the impact of violent conflicts can no 

longer be easily contained within specific regions. Each conflict carries 

shock waves of the hostilities in concentric circles to every sphere of 

transnational activities and across every continent. Internal armed con­

flicts rely heavily on external inputs and assistance to maintain their 

momentum, whether through illicit trafficking, government contracts 

or other commercial opportunities. Conflicts affect population migra­

tion, regional ecosystems, financial markets, commodity markets, debt 

servicing, drugs arid arms trafficking. They can no longer be consid­

ered isolated events in time or space. 

1 Kofi Annan, We, the People: The role of UN Secretary-General to the UN Security 

the United Nations in the 21st Century, Report Council on the Protection of Civilians in Armed 

of the UN Secretary General to the Millennium Conflicts, UN Doc. 5/1999/957, 8 September 

Assembly, United Nations, March 2000, p. 46. 1999· 
Available at <http://www.un.org/millennium/ 

sg/report/ch3.pdf>. See also the Report of the 

http://www.un.org/millennium
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Violence against civilians is often the result of a long his­

tory of social, economic and ethnic tensions. Strategies to respond to 

this violence must address deeply rooted factors and this transforms 

the way the international COiTlITlUnity is expected to intervene in con­

flict situations. The involvement of international agencies in long-term 

post-conflict peace-building activities, from electio"n monitoring to 

economic and financial reconstruction, is an illustration of the new 

relationship that links people at peace to people at war. 

Protecting civilians in internal armed conflict 

The latest incidents confirm that the most dramatic and 

prevalent threats to civilians arise in internal armed conflict. Of the 

27 armed conflicts that took place in 1999,25 were internal in charac­

ter, involving one or more non-State actors .2 A corrnTlon feature of 

internal armed conflicts is the widespread violation of international 

humanitarian and human rights law by State and non-State actors. 

Threats to civilians also increase with the proliferation of weapons , 

especially small arms and landmines, and as a result of the organized 

crime and random violence that occur in these chaotic conditions. 

The presence of armed groups among civilians plays a particular role 

in blurring the dividing line between combatants and non-combat­

ants, a vital distinction in international humanitarian law. These devel­

opments have cast doubt on the validity of some of the basic tenets of 

international humanitarian protection, in particular the central role of 

States in the protection of civilians and the non-military character of 

civilian assets. 

The development of international humanitarian law and 

hUlTlan rights law is deeply rooted in the historical and political en­

vironment of the twentieth century and the paradigm of the nation­

State. Traditional protection strategies under international humani­

tarian law and human rights conventions have focused primarily on 

the role of States. Accordingly, States are the principal agents of 

humanitarian protection under international legal instruments such as 

SIPRI Yearbook 2000: Armaments, search Institute/Oxford University Press, 2000. 

Disarmament and International Security, Also available at <http://editors.sipri.se/ pubs/ 

Highlights, Stockholm International Peace Re· yboo/proo.html>. 

2 

http:http://editors.sipri.se
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the 1949 Geneva Conventions on the protection of war victims, 

charged with ensuring that military operations are restricted to mili­

tary targets and that populations in need receive adequate relief assis­

tance and protection. 

However, military strategies from World War II onwards 

have shown a significant departure from the traditional perception of 

the non-military character of civilian assets. Over the past decades 

civilian populations and the civilian infrastructure have acquired con­

siderable strategic importance for various purposes in the conduct of 

hostilities. They have been used: 

as a cover for rebel movements' operations; 

as a target for reprisals; 

as a shield against air or artillery attacks; 

as a means to exert pressure on the adverse party by terrorizing and 

displacing populations; and even, 

as a principal target of ethnic cleansing operations and genocide. 

In these circumstances, the assumption that civilians are 

protected by their distinct non-military character is questionable. 

Undefended civilians are easy targets for reckless and unscrupulous 

forces . In the absence of credible and effective enforcement mechan­

isms, the international community can offer little help to the targeted 

populations. 

Moreover, internal armed conflicts often surface against 

the background of collapsed States and involve a number of non-State 

actors over which State institutions have little or no control. In some 

cases, the State has essentially disappeared from the political scene, 

leaving paradoxical gaps on the political map of the world. Even bor­

ders have lost their geostrategic significance in countries such as the 

Democratic Republic of Congo, where the war since 1998 has 

involved the armed forces of nine States and at least nine rebel 

groupS.3 Military power is concentrated in decentralized and often 

transitory armed groups, who wander from region to region. The only 

nod to "statehood" is the discourse of the party that controls the for­

mer State capital. 

3 Idem. 
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The claim to statehood of armed groups such as the 

Taliban, SPLA, Tamil Tigers or UNITA is rarely a pretension to govern 

a regio~ or its people in a responsible and adequate manner, but a 

political slogan to further the cause of war. Hence, the Taliban Minister 

of Education in Kabul has no specific plan to rebuild the dilapidated 

school system in Mghanistan, but instead uses this position to prohibit 

girls ' education, associated with the former Mudjaheddin government. 4 

On the other hand the opposition Northern Alliance, while control­

ing most of the north ofAfghanistan from 1992 to 1998 and interna­

tionally recognized as the country's legitimate government, devoted 

considerable resources to mobilizing international public opinion 

against the Taliban's policy of restricting girls education but did very 

little to educate either boys or girls in the territory under its control. 

Thus despite international recognition of its claims to statehood, the 

Northern Alliance was not prepared to take on the responsibilities of 

sovereignty and provide basic services for its population. 

Besides non-State armed groups, corporations, interna­

tional agencies and NGOs are having an ever greater influence on the 

conduct of hostilities and their effects on civilians. Corporate interests 

in natural resources such as diamonds in Angola and Sierra Leone or 

illegal trafficking in drugs or timber in Colombia and Myanmar play 

an increasing part in sustaining armed conflicts and thereby help to 

make the situation worse in humanitarian terms. Finally, international 

agencies and non-governmental organizations affect the protection of 

civilians through their response to the needs of the population, provid­

ing much needed resources to refugee camps - and sometimes, indi­

rectly, to armed groups. 

IdentifYing new approaches for the promotion of 

security and stability 

With the events of the past few years, a substantial review 

of the international community's approach to humanitarian crises has 

become imperative. In many ways, the traditional assumption of the 

4 Review of UN Policy Approaches in Affairs. New York. June 1997. Available on 

Taliban-cantralled areas af Afghanistan: A <http: //wwww.reliefweb.int>. 

OHA Repart. UN Department of Humanitarian 
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primary role of States in maintaining peace and security and protect­

ing civilians has hampered our ability to devise new strategies to 

restore and ITlaintain stability in regions where State institutions and 

insignia have fallen into the hands ofpredatory contenders. The grow­

ing part played by non-State actors, including armed groups and large 

corporations, must be recognized in new security strategies, as well as 

the critical role of people 's security. Unfortunately, international orga­

nizations and governments from developed countries have found 

themselves trapped by their own perception of the domestic role of a 

State in a developed economy and a democratic system. They cannot 

renounce the centrality of existing State institutions in the mainte­

nance of security in regions such as the African Great Lakes or Central 

Asia , w ithout to some extent compromising their own identity as State 

actors. Considerations of universal statehood, from Sierra Leone or 

Angola to European or Asian States, have prevented us from under­

standing these critical developments and limited our capacity to take 

effective action to protect civilians. 

In this context, the concept of human security offers an 

innovative approach to address holistically the sources of insecurity 

affecting people worldwide. From the human security standpoint, the 

security of the individual is no longer defined exclusively within the 

realm of States and as a consequence of national security. The origins 

of today's insecurities are diverse and can be found inter alia in social, 

economical, environmental and health factors. These insecurities are 

increasingly transcending State borders and having global repercus­

sions. For humans to be secure, their lives must be free froni pervasive 

threats, violent and otherwise, to their rights and safety. The human 

security approach addresses non-traditional threats to people's security 

related to econoniic, food, health and environmental factors, as well as 

issues such as drugs, terrorism, organized crime, landmines and gen­

der-based violence. It does not offer only one definition of the content 

of human security, but aims instead to take a more diversified view of 

security interests. Human security is about recognizing the importance 

of the people's security needs side by side with those of States, mini­

mizing risks, adopting preventive measures to reduce human vulner­

abilities and taking remedial action when preventive measures fail. 
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In conflict areas where State institutions have collapsed, it 

IS impossible to recruit the holders of State insignia as partners for 

rebuilding security. These groups are often involved in a fight over 

economic.and security benefits: economic power, control over natural 

resources, population or territory. Although they may declare their 

endorsement of international discourse in terms of the promotion of 

human rights and other international norms, as in northern 

Afghanistan, their relationship with the people under their control 

remains essentially predatory. 

These situations pose a major challenge to security stra­

tegists. The main purpose of security strategies at the international 

level is to favour the emergence of stable political and security 

arrangements enabling political tensions between and within States to 

be managed in a non-violent manner. Public order, political stability 

and economic development depend largely on the nuintenance of 

security arrangements protecting civil institutions from both external 

and internal threats of violence. 

The limitations of international security strategies often 

result from difficulties in identifYing suitable and competent local 

agents to provide a security infrastructure, re-establish civil institutions 

and relinquish political control of these institutions to a formal liberal 

"State". However, the political entities which survive years of war are 

often those which thrive under such conditions. They tend to be 

interested in continuing the hostilities rather than engaging in a costly 

peace agreement that could marginalize their authority. 

Theoretically, the agents needed to put these strategies 

into effect should be found locally, not imported in the form of co­

lonial or neo- colonial institutions. The only recent exceptions to this 

approach are the UN-sponsored interim civil administrations in 

Cambodia, Kosovo and East Timor, set up after international military 

intervention. However, only in exceptional circumstances is the inter­

national community prepared to intervene directly in conflict situa­

tions and implement its own security strategy. 

The international community consequently remains 

utterly powerless to contain violence and rebuild peace. International 

organizations want to rely on legitimate local agents to ensure peace 
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and security, but cannot find any truly interested party for this agenda. 

Furthermore, the rehabilitation of State institutions, including the mil­
itary, has an inherently political connotation for parties to conflict. 

Either way, this strategy can hardly provide for the security of the pop­

ulation. 

The solution to this dilemma lies in the capacity of the 

international community to focus on the security of the people, rather 

than that of institutions, as a central component of peace and security 

strategies. The implementation of security strategies can no longer be 

seen as the task of State institutions alone. Nor can the interests of the 

population be distinguished from national security interests . Protecting 

civilians becomes a security and political issue as the distinction 

between State and non-State actors and between civilians and combat­

ants breaks down. 

The international community must detach itself from 

State-centred perceptions of security stakeholders and move toward a 

more systematic role for individuals and communities, not only as 

bystanders and collateral victims of conflicts, but as core participants in 

protection strategies and post-conflict peace building. In the absence 

of State institutions, women's groups and Somali tribal leaders have 

played a crucial role in dealing with the humanitarian consequences of 

the famine and armed conflict. Much more attention must be devoted 

to the security needs of the civilian population in terms of food, 

health, education, employment and the environment, and also to the 

role of civil society groups in improving the prospects for sustainable 

peace and security. The issue of local agents becomes relevant only 

when minimal security for the population has been achieved through 

the work of international and local organizations. 

Role of non-State actors as agents in building human 

security 

Non-State actors, from civil society or community-based 

institutions to armed groups and private corporations, playa crucial 

part in heightening or lessening human security. The measures 

required to enhance human security often call for action from numer­

ous non-State actors, particularly NGOs, in addressing, for example, 



361 RICR JUIN JRRC JUNE 2001 VOL. 83 N° 842 

the needs of the displaced populations, advocating stronger control 

over the arms trade or assisting governments in preserving and restor­

ing fragile environments. Human security can serve as a platform to 

calion non-State actors, along with States, to help in dealing with the 

causes of global insecurity. 

Non-State actors are particularly well suited to bring 

about human security in the new world environment. Indeed, in the 

case of failed States they are the only ones present to do so. During 

internal conflicts, non-State actors benefit from closer involvement 

with the local community and have greater potential for local ca­

pacity-building than their traditional counterparts. They can and do 

play many roles in the protection of human security. To mention only 

a few, organizations such as the ICRC or Oxfam act as relief agencies 

when governments are unable to respond to emergency needs; NGOs 

such as the Conmmnity of SanEgidio facilitate negotiations between 

warring parties; and media efforts, such as those of Radio Ijambo in 

Rwanda, are made to rebuild peace. The Internet conununity is an 

emerging and original participant engaged, for example, in the reuni­

fication of families. 5 

These entities function without the constraints imposed 

upon State institutions by their narrow foreign policy mandate, and 

with increased access to areas inaccessible to official agencies. They can 

talk to several parties at once without losing credibility. They can deal 

directly with grassroots populations and operate without political or 

public scrutiny. In addition, non-State actors can build a network more 

effectively with civil society representatives and focus together with 

them on longer- term perspectives. They are less subject to complaints 

of outside interference or breaches of sovereignty. In short, they are 

5 The JCRC has created a webs ite to he lp re­

establ ish contact between fam ily members in 

the former Yugoslavia . To assist persons wising 

to locate their relatives, computers have been 

installed in ICRC offices in Alba nia, Macedon ia, 

the Federa l Republic of Yugoslavia and Bosnia­

Herzegovina. See <http://www.fam ilylinks. 

icrc.org>. Moreover, a team assembled by the 

International Rescue Committee (iRC) pro­

vided an Internet service to Kosovo barely 

100 days after the arriva l of UN peacekeepers. 

The project offered free, reliable and inexpen­

sive communications to local organizations 

and was instrumental in efforts to reunite 

families. See the Kosovo Internet Project's 

Web site <http: //www. ipko.org>. 

http:ipko.org
http:icrc.org
http://www.familylinks
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often more flexible than States, especially in internal conflict situa­

tions . 

Evidently, the term "non-State actors" amalgamates a large 

number of very different entities and individuals with distinct roles in 

societies in conflict. It includes armed groups, NGOs, corporations, 

educational institutions, private donors, religious organizations, the 

scientific community, private individuals, the media and, increasingly, 

the Internet community. Their few shared characteristics stem from 

their distinct "unofficial" nature as compared to State actors, their 

greater flexibility and their frequent unaccountability under national 

and international laws. There is an acute need for a clearer distinction 

to be made between the various types of non-State actors. 

The decisive part they play in several key areas affecting 

human security, including the illicit trade in small arms, the recruit­

ment of child soldiers and the use of landmines, can already be 

observed. The lead taken by non-governmental organizations in the 

establishment of the International Criminal Court and the adoption of 

the Ottawa Treaty on the prohibition ofanti-personnel mines are small 

illustrations of the growing importance of their role. Efforts should be 

made to improve understanding of it and to identifY strategies for full 

advantage to be taken of their contributions to the elaboration and 

implementation of international legal norms. 

International humanitarian law and human rights law pro­

vide only limited opportunities to develop new strategies for internal 

conflict situations. International law pays little attention to the role of 

non-State actors, with the notable but limited exception of the 

International Committee of the Red Cross. The role and responsibility 

of non-State actors in the protection of civilians under international 

law depends largely on the consent and actions of States. The current 

discrepancy between the role of State and non-State actors in interna­

tional law shows the extent to which political considerations have 

impeded the development of effective strategies to protect civilians in 

armed conflicts. As things stand at present, the exclusion of non-State 

actors is unlikely to change. Non-State armed groups are repeatedly 

barred from participating in international conferences on the protec­

tion of civilians, and contact with such groups is subject to intense 
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political pressure from many sides. The accountability of private cor­

porations for their conduct in conflict areas also remains unclear, 

owing to a lack of relevant legal standards and State opposition to 

investigation of the role of corporations in war situations. 

Recent evidence of the reluctance of States to recognize 

the role of non-State armed groups in the implementation of interna­

tional standards is provided by the Rome Conference ofJuly 1998 on 

the establishment of the International Criminal Court (ICC).Whereas 

hundreds of NGOs were represented, several of them in an official 

capacity, alongside more than 130 State delegations, no efforts were 

made to engage armed groups in this process. The ICC Statute 

adopted at the Conference imposes obligations only on States and 

individuals, and contains very few provisions for engaging the respon­

sibility of armed groups. In particular, the Statute confers no legal 

authority on non-State actors in the prosecution of war crimes, 

despite the fact that the leadership of these armed groups may be the 

only body with real control over non-State combatants. The practical 

significance of these legal developments is therefore minimal in situa­

tions where governments have lost their capacity to bring non-State 

actors to trial, or by granting an amnesty as part of a peace process ­

as in Sierra Leone for RUF combatants - have relinquished their 

authority to prosecute war criminals. The recent developments in 

Sierra Leone prove that an armed group that has been isolated for 

many years and has not been held accountable for its ruthless behav­

iour cannot easily be co- opted into a political process.Yet from a prac­

tical point of view, armed groups remain key actors for protection 

strategies in four areas: as de facto governments within the territory 

under their control; as military entities active in combat; as authorities 

potentially responsible for the protection of humanitarian operations; 

and as political entities that may eventually be party to a peace settle­

n1ent. 

Related concerns apply to the role of corporations. Efforts 

to engage corporations in the protection of civilians are still in their 

infancy. Recent initiatives by the UN Security Council Sanctions 

Committee to hold DeBeers accountable for its activities in the dia­

mond trade with UNITA have shown the Council's potential influ­
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ence on multinational corporations.6 Similarly, the trial of the oil com­

pany Unocal in a California court for violations of the Slavery 

Convention of 1927 in Myanmar shows the potential leverage that can 

be exerted against them by national courts. 7 The economic activities of 

corporations in conflict areas make them key elements of new protec­

tion strategies - perhaps more significant than armed groups, or even 

States.While armed groups tend to remain obscure and unreliable, act­

ing outside any legal framework , and State representatives benefit from 

diplomatic immunity, private corporations are vulnerable to political 

and legal pressures ranging from consumer boycotts to lawsuits. 

There are, however, many problems associated with the 

increased role of non-State actors in the protection of human security 

in conflict situations. The multiplicity of"unofficial" actors can mean a 

lack of coordination of efforts and of clear accountability. Non-State 

actors such as NGOs may also have insufficient political leverage or 

resources to attain their objectives. They may be uninformed about or 

unaware of important issues, and may consequently take sides in the 

conflict. In addition, it can be argued that their focus on civil society 

rather than on State institutions draws resources away from the strug­

gling State. 

A number of problems have arisen in efforts to engage 

armed groups as security agents. Old grievances, charges of corrup­

tion, political m.anoeuvering and the difficult issue of demobilization 

and reintegration of combatants have complicated the situation. In 

some cases, the reintegration of armed groups such as RENAMO in 

Mozambique has been successful. In other cases, such as that of the 

RUF in Sierra Leone, it has failed miserably. In these circumstances, 

three approaches have been developed to remedy the absence of a reli­

able security agent: 

co- opting the armed group into a new civil authority, supporting 

the establishment of a civil administration and using political and 

financial leverage to induce the new authority to adopt a responsi­

6 Christopher Munnion, "De Beers ban on 7 William Branigin, "R ights victims in 

gem sales hits UNITA", Daily Telegraph, Burma want a U.S. company to pay: Suit 

8 October 1999. alleges army abuses wh ile pipe li ne was built", 

Washington Post, 13 April 1999. 
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ble form of administration - e.g. PLO/Palestinian Authority 

(1992- 2000); 

co-opting part of the opposition group into a new civil administra­

tion headed during an interim period by international civil ser­

vants, and supporting the establishment of national services in sec­

tors such as health and education as well as local municipal 

administration - e.g. Kosovo since 1999; 

rebuilding civil institutions entirely, training local individuals to 

perform administrative functions and assisting them until the cre­

ation of a new government and a democratic election (Cambodia, 

East Timor). 

In all three cases, the transformation of armed groups into 

responsible security agents is a costly investment for the international 

community, an investment that carries no guarantee of success. 

Conclusion 
This paper presents an analysis of the existing gap between 

current perceptions of the central role of State institutions in the 

maintenance of security and stability and the actual impact of non­

State actors - from armed groups to corporations and the efforts of 

the population - in internal armed conflict. Considering the unfor­

tunate situation in which civilian populations have found themselves 

after more than fifty years of international norms elaborated to protect 

them, it is time to reconsider the overall assumptions that have directed 

previous efforts. Individual and communities should no longer be seen 

as passive victims of war, waiting for airlifts of food or the establish­

ment of an international criminal court. Civilian populations can play 

a crucial role in stabilizing inflammatory situations and preserving the 

foundations of peace.They require the full support of the international 

community to ensure that, at the very least, our diligent efforts are not 

detrimental to human security at the individual, family and com­

munity levels. Health, education, employment and a viable environ­

mental policy are the next generation of security goals, for they hold 

out the greatest hope of achieving sustainable peace. 

• 
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Resume 

La securite: un nouvel indice de la stabilite mondiale 
par (LAUDE BRUDERLEIN 

La securite des individus n'est plus necessairement garantie par 

l'Etat. Comme on a pu Ie constater recemment aplusieurs reprises, 

les besoins des Etats en matiere de securite semblent aller aI'encontre 

des besoins qu' eprouvent leurs populations dans Ie meme domaine, 

les Etats se livrant de plus en plus ade violentes attaques contre les 

civils et les institutions civiles. Or, en vertu du droit international, il 

incombe avant tout aux Etats de proteger leur population contre les 

if.fets de la guerre. Dans les situations de conflit arme, cette tache 

devient toutifois problematique, puisque la population est souvent 

laissee ala merci de son oppresseur. Un changement de strategie s'im­

pose de maniere pressante. A cote d'un systeme de protection base sur 

I' Etat, la communaute internationale doit concevoir des solutions de 

plus grande ampleur et diversifiees pour que la protection des civils 

soit assuree, solutions qui n'impliqueraient pas seulement les Etats, 

mais aussi des entites non etatiques, des groupes de la societe civile, 

des acteurs du monde des entreprises, les medias et les populations 

elles-memes. 
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The ICRC and civil-military 
relations in armed conflict 

by 
MEINRAD STUDER 

Part 1 	 Civil-military relations in armed conflict: 
theory and practice 

The relationship between humanitarian and military 

activities, and cooperation between those engaged in them, occupy an 

important place in the current international debate on crisis manage­

ment. Generally speaking, the developments which today enable mili­

tary and humanitarian organizations to operate in concert and coordi­

nate their respective activities in connection with an increasing 

number of conflicts should be welcomed. 

Alongside the more frequent involvement of the military 

in managing crises since the end of the Cold War, there is a political 

trend towards widening the scope of activities for military missions. 

This merits careful consideration and analysis. So-called multidimen­

sional peace-support operations may encon'lpass or even focus on tasks in 

the civilian and humanitarian domain. Such an extension could lead to 

potentially problematic relations and even competition between the 

military and humanitarian organizations. More importantly, if the 

dividing line between humanitarian and military action is blurred, the 

very concept of humanitarian action, which is at the heart of the 

ICRC's mandate and activities, risks being undermined. 

MEINRAD STUDER is a diplomatic adviser to and member of the I(RC's 

International Organizations Division. 
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The Independent Commission on Kosovo neatly sum­

marized the problem when it noted in its recent report: "The central 

humanitarian mission of protecting civilian life and safety is precisely 

what is under siege in military engagement. How can humanitarian 

organizations develop closer and more continuous working relation­

ships with military organizations without compromising their mis­

sion? " 1 

The ICRC believes that the simultaneous presence of 

humanitarian organizations in situations of armed conflict or internal 

violence and internationally mandated peace-keeping or peace­

enforcement forces requires a complementary, two-pronged approach: 

on the one hand, a contribution to the political resolution of the con­

flict that takes into account its underlying causes, and on the other, the 

alleviation of the civilian population's suffering due to the crisis . The 

fundamental principles of impartiality, neutrality and independence, 

upon which the ICRC's work is based, reflect this necessary dis­

tinction between political action - from which military action is 

derived - and humanitarian action, which should be determined 

solely by the needs of people affected by conflict. 

Significant developments which may have major conse­

quences for civil-military relations are currently taking place within 

NATO, the European Union (EU) and the United Nations. NATO is 

creating new civil affairs units and rewriting its doctrine on Civil­

Military Cooperation (CIMIC). The EU has recently established several 

committees to deal with the civilian and military aspects of crisis man­

agement.A European Union-led "Rapid Reaction Force" (60,000 mil­

itary personnel) has been planned to be operational by 2003 for the 

accomplishment of the so called "Petersberg tasks", which refer to 

"humanitarian and rescue tasks, peacekeeping tasks , and tasks of com­

bat forces in crisis management, including peacemaking", in accor­

dance with Article 17 of the Treaty on the European Union (TEU) . 

It remains to be specified what kinds ofactions these tasks will encom­

pass in practice. 

1 Kosovo Report of the Independent 

International Commission on Kosovo, Oxford 

University Press, 2000, p. 208 
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The United Nations, for its part, is considering how to 

implement recommendations by the Brahimi Report of August 2000, 

which examined in depth several aspects of peace-keeping opera­

tions. 2 Among other things, the report calls for a more comprehensive 

approach to peace-keeping, one that takes into account the humani­

tarian aspects of such missions. 

The present article attempts to place these developments 

in perspective and to put forward and analyse the main options avail­

able to the leRe at strategic and operational levels. In the light of 

these considerations, we shall present an outline of the leRe's posi­

tion with regard to relations and cooperation between the IeRe and 

international military missions. 

In this article, references to involving the military in 

humanitarian action relate exclusively to multinational military 

involvement in situations associated with armed conflict. It does not 

deal with the military's involvement in providing humanitarian aid in 

natural or technological disasters, or the involvement of domestic 

armed forces for humanitarian purposes. 

The role of the military in post-Cold War crisis 
management 
Over the past decade, several interrelated factors have 

combined to encourage increased military involvement in crisis man­

agement. All these factors have resulted from the end of the Cold War: 

Reforms in the armedJorces - The military in several countries are in 

the midst of transition. At a time when the risk of outside aggres­

sion has greatly diminished, the traditional emphasis on ensuring 

territorial defence has to some extent shifted to other functions, 

including peace-support operations - as military missions in situa­

tions of conflict are often called - and emergency aid in natural 

disasters. States are thus seeking ways to devote their military capa­

bilities to new tasks. To dispatch armed forces to crisis regions and 

2 Comprehensive Review of the Whole their Aspects, UN Doc. AjSSl3oS·Sj2000j 

Question of Peacekeeping Operations in all 809. 21 August 2000. 
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assign humanitarian activities to them is considered, at least in some 

situations, a viable and even desirable option providing them with a 

new and additional sense of purpose. 

The changing nature if conjlicts - Geopolitical developments over 

the past ten years have triggered a new type of conflict. The end of 

the Cold War brought several proxy wars to a close, but it also 

means that weak States have become more vulnerable to internal 

strife and, in some cases, have disintegrated into fai led States torn 

apart by armed combat between a host oflocal power centres. One 

of the most disturbing features of these new conflicts is that, very 

often, civilians are no longer "caught in the crossfire" but are delib­

erately targeted on account of their group identity. The high price 

paid by the civilian population and the destabilization of entire 

regions have given rise to a greater need for military intervention 

to restore peace and security. 

Developing role of the United Nations Security Council - The United 

Nations Security Council has taken on new importance. The 

Permanent Members are much more likely now than during the 

ColdWar to reach a consensus in favour ofmilitary intervention on 

humanitarian grounds, or at least to abstain from using their veto. 

This has provided greater scope not only for peace-keeping but 

also for peace-enforcement. Especially since the 1991 Gulf War, 

the Security Council has consistently expanded the range of what 

it regards as a "threat to the peace, breach of the peace or act of 

aggression" within the meaning ofArticle 39 of the UN Charter. It 

has thus dealt with civil war and emergencies infer alia in Iraq, 

Somalia, Angola, Liberia, the Central African Republic, the former 

Yugoslavia and East Timor. 

When considering options for crisis management, human­

itarian work appears to be an area in which States can reach a consen­

sus more easily than they can on a political or purely military inter­

vention. Indicative of this trend is the fact that the word 

"humanitarian" has featured in more and more Security Council reso­

lutions dealing with the effects of war. Often under pressure from 

media-driven public opinion, political bodies frequently feel that 

"sonlething ITIUst be done". 
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In the early 1990s the United Nations put forward the 

view, in particular in its Agenda for Peace, that it would henceforth no 

longer be possible to separate humanitarian issues from the wider 

problem of peace and security.3 It is with this consideration in mind 

that the UN Security Council is attempting to address matters of 

humanitarian concern, owing to their extent and potential repercus­

sIons. 

Such views and their implications have led the United 

Nations to devise an integrated approach and have had a bearing on the 

trend in peace-keeping toward combined military and humanitarian 

action. 

Development of peace-keeping 

Traditionally, peace-keeping operations have obeyed the 

principles of consent (meaning the consent of the belligerent parties to 

the operation in question), and the use of force only in cases of legiti­

mate self-defence. Such missions have included monitoring and super­

vising cease-fire or armistice agreements, observing border areas, act­

ing as a buffer between belligerents, assisting in troop withdrawals, and 

monitoring or even running elections. Some of these operations, 

which have all been launched at the invitation of sovereign govern­

ments, have included tasks of a humanitarian nature, locally and as an 

accessory measure (Golan, Western Sahara, Gaza, Cyprus, Congo, etc.). 

They have not, however, resulted in a close relationship with the 

humanitarian organizations, which often were not operating in the 

same area or had only a limited presence there. 

Faced with the emergence of new and particularly deadly 

types of conflicts between warring factions within individual States, 

the concept of peace-keeping operations began to change during the 

1990s. Starting with the intervention in northern Iraq in 1991 , and 

more particularly with the collapse of the government in Somalia later 

that year, peace-enforcement operations made their first appearance. 

These operations were a response to events that did not necessarily 

3 An Agenda for Peace. Report of the 

Secretary·General. UN Doc. A/ 47 /277 ' 

5/24111. 17 June 1992. 
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threaten international security, but warranted intervention under 

ChapterVII of the UN Charter (peace-enforcement) in order to solve 

a "humanitarian crisis". Security Council resolution 794 (Somalia) 

expanded the notion of "threat to the peace, breach of the peace or act 

ofaggression" to include intervention for the purpose of humanitarian 

assistance. 

The drift of the operational concept towards one ofpeace­

enforcement has thus coincided with the more direct involvement of the 

military in humanitarian work. In fact, some of the tasks assigned to 

peace-keepers (for example delivering relief supplies) have no longer 

been clearly distinct from humanitarian work. In some cases, this blur­

ring of responsibilities has been compounded by the fact that the 

political objectives of the peace-keeping/peace-enforcement opera­

tions have been unclear and their mandates ill-defined. 

The ICRC saw from the start the danger of humanitarian 

efforts becoming integrated into a political process and thereby them­

selves becoming politicized. The need for political efforts aimed at 

conflict resolution (and the requisite military support) to be clearly 

separated from humanitarian action, which cannot be subordinated to 

the political aims of peace-keeping operations, consequently had to be 

reaffirmed. For that reason the ICRC began, in the early nineties, to 

advocate the concept of an espace humal1itaire: i.e. scope for neutral and 

impartial humanitarian action in the midst of conilict. 

In implementing broader mandates in connection with 

armed conflict, UN forces have been faced with entirely new prob­

lems such as those related to methods and means of combat, the deten­

tion of prisoners and protection for the civilian population. The 

question of the . applicability of international humanitarian law to 

peace-keeping forces therefore arose as a matter of concern. It has 

spurred the ICRC and the UN Secretariat, with the advice of former 

commanders of UN peace-keeping missions, to draft guidelines on 

this matter for UN military missions.4 

4 "Observance by United Nations forces of 

in ternational humanitarian law", published in 

IRRC, No. 836, December 1999, pp. 812·817· 
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In the mid-1990s a number of tragic peace-keeping fail­

ures, notably in Mogadishu, Kigali and Srebrenica, dampened the 

enthusiasm of United Nations member States for an involvement in 

these kinds of peace-enforcement operations. UN peace-keeping 

entered a new phase marked by a general mood of reluctance and 

diminished political will. As a result of waning UN peace-keeping 

ambitions, one of the major challenges facing humanitarian organiza­

tions - particularly on the African continent - has been the ten­

dency for humanitarian aid to feature as a substitute for political and 

military action in the framework of peace-keeping operations, thus 

risking the mixing of humanitarian and political mandates and roles. 

New efforts to step up regional peace-keeping (for instance under 

ECOMOG in Sierra Leone) have not been enough to compensate for 

this broad lack of enthusiasm. 

While this change was taking place, NATO burst into the 

peace-keeping arena following the signature of the Dayton agreement 

in 1995. The Stabilization Force (SFOR) in Bosnia-Herzegovina, 

which succeeded the Implementation Force (IFOR) in December 

1996, and the Kosovo Force (KFOR), are currently by far the largest 

"peace-support operations" (there are some 22,000 SFOR soldiers 

and some 40,000 KFOR soldiers) . Well-staffed and resourced, and 

endowed with a strong mandate, these missions have the necessary 

ingredients to succeed. They provide an extraordinary laboratory for 

civil-military relations at a time when, as stated earlier, the scope and 

form of military involvement are key subjects of the international dis­

cussion on crisis management. 

The current United Nations (UNMiBH and UNMIK) 

and NATO-led (SFOR, KFOR) missions in the Balkans and several of 

the on-going UN peace-keeping missions are sometimes referred to as 

"third-generation" or "peace-building" operations. They more closely 

resemble the original peace-keeping missions (in the sense that they 

enjoy the parties' overall consent), but also add something new in that 

they actively contribute to the rebuilding of State and social structures. 

Security Council resolution 1029 (1995), for example, gave the UN 

Assistance Mission for Rwanda an active role in the repatriation of 

Hutu refugees. SFOR in Bosnia is involved to varying degrees in 
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supervIsing police forces, setting up new administrative structures, 

arresting war criminals, monitoring elections, rebuilding roads and 

bridges, clearing mines, restoring the infrastructure, etc. In Kosovo, 

KFOR is currently carrying out similar tasks based on its predomi­

nantly "peace-building" mandate, as is the International Force for East 

Timor (UNTAET) . 

Humanitarian work by the military 

It is somehow paradoxical that in several tragic situations 

over the past decade, when the need for military force to restore peace 

was critical owing to the manner in which conflicts were developing, 

the military (implementing mandates assigned by their political mas­

ters) were more involved in activities of an essentially humanitarian 

nature. The most prominent example is the UN Protection Force in 

Bosnia (UNPROFOR). 

In such situations of ongoing hostilities, humanitarian 

work carried out by the military brings with it several types of danger: 

the forces concerned risk being perceived as, or actually becoming, 

parties to the conflict. As soon as their mission requires them to use 

force, humanitarian action may be compromised. There is also a 

temptation to make humanitarian assistance dependent on compli­

ance by the warring parties with political conditions set by politi­

cal bodies; 

involvement in humanitarian activities may divert the military 

from their principal objective - there is a real danger of soldiers 

being used to treat the symptoms rather than the disease itself. 

This is perhaps the ICRC's main concern, in particular 

the risk of weakening the concept of impartial humanitarian action in 

the eyes of the belligerents. This concern is due less to the limits of 

military involvement in humanitarian action per se than to the "conta­

gious" effect that it may have on civilian humanitarian activities, 

because any association with military missions - real or perceived ­

is likely to affect the way in which the population gauges the neutral­

ity of the civilian humanitarian workers, insofar as they are - or are 

judged to be - no longer "innocent bystanders" but rather potential 

parties to the conflict. Mixing mandates risks turning humanitarian 
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workers into perceived enemy agents and thus jeopardizing their per­

sonal safety. 

In a post-conflict situation, on the other hand, the 

"humanitarian" role of the military should be looked upon with fewer 

reservations. In situations where peace has been restored or is in the 

process of stabilization (Cambodia after the Paris agreements and 

Bosnia after Dayton), the provision of direct aid by the military poses 

fewer problems since there is no risk of soldiers being identified or 

confused with this or that party to the conflict (the parties concerned 

having consented to the presence of the peace- keeping force). 

However, it should be pointed out that, even in these situations, 

humanitarian action associated too closely with military action risks 

projecting an image which may cause problems if hostilities are 

renewed. 

A particularly striking example was the handling of the 

Kosovo crisis by NATO in 1999, which left the humanitarian com­

munity pondering the dual role of armed forces simultaneously 

engaged in a war and in humanitarian assistance. While NATO war­

planes struck targets in Yugoslavia, the same military alliance com­

mitted maSSlVe resources to sustaining refugees arriv1l1g in 

Macedonia and Albania. Although in that situation the use of mili­

tary logistics to assist hundreds of thousands of refugees was widely 

welcomed, it also caused anxiety about the militarization of hum­

anitarian aid. Moreover, it gave rise to fears that this would set 

a precedent for the allocation by governments of resources for relief 

by the military at the expense of civilian channels. 

Policy debate 

Two arguments relevant to the current policy debate 

appear to be gaining ground: 

The greatest contribution that the military can make to humani­

tarian action is to restore order and security, which will help create 

a situation conducive to humanitarian activities while at the same 

time dealing with the causes of the crisis. Though acknowledging 

that the military may well have a humanitarian role to play in one 

respect or another, humanitarian missions should never be the 
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main reason for deploying troops. Nor should they serve as a fig 

leaf to conceal political inaction. 

Humanitarian endeavour can have a bearing on the dynamics of a 

conflict. As has often been observed in recent years, while such 

activity can help create conditions favourable to resolving a con­

flict, it can also inadvertently prolong it. It is equally clear that mat­

ters of humanitarian concern arising in connection with armed 

conflict do not arise by themselves, and that the origin of conflicts 

is above all to be found in political, social, economic, ethnic or 

ideological problems. As even a document from the NATO Ad 

Hoc Group on Peacekeeping states, the "labelling of a crisis as hu­

manitarian must not obscure the political roots of the crisis".5 

These arguments provide a sound basis for a policy discus­

sion of relations between humanitarian organizations and the military. 

Policy-making level - A reappraisal, in particular following 

the failure ofUNPROFOR, has resulted in a new tone being adopted 

in military circles concerning their involvement in humanitarian 

work. Thus the revised Civil-Military Cooperation (CIMIC) doctrine 

being prepared by NATO declares the organization's intention to 

adhere to the dogma of "mission primacy", according to which the 

military aspect of a mission should always take precedence over any 

humanitarian action. As General Briquemont has commented, " the 

military cannot take the place of humanitarian organizations, which 

have their own objectives and methods and their own know-how; it is 

clearly useless to try to outdo the ICRC or UNHCR."6 

As a result of increased contacts between military missions 

and humanitarian organizations, there is growing awareness in the mil­

itary of the specific nature of humanitarian action. In the minds of 

mission planners and commanders both in the Balkans and at NATO 

headquarters, the view that a soldier should dedicate himself above all 

to his primary role appears to be regaining ground. 

5 Compendium of Views and Experiences 6 ICRC/UN PROFOR Seminar. 23 February 

on Humanitarian Aspects of Peacekeeping. 1995· 
NATO Ad Hoc Group on Peacekeeping. 1999. 
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At the political level, however, there is, as stated earlier, a 

marked trend toward defining policies for more direct involvement of 

the military in civilian and humanitarian tasks. 

Although the UN's "Strategic Framework" experiment in 

Afghanistan is still unfinished and has prompted a degree of scepticism, 

this concept, which is currently being applied more successfully in 

Kosovo and East Timor, could in time serve as a means of integrat­

ing into an overall political strategy the requirements of everyone in­

volved - whether political, military or otherwise, with the association 

of the humanitarian community - at an early stage. Moreover, sug­

gestions for reform of the UN and regional organizations are regularly 

put forward in order to encourage greater involvement by humani­

tarian organizations in the policy and conflict-resolution realms of the 

decision- making process. 

Operational level- Even if the situation at the level ofmil­

itary doctrine appears to be growing clearer, problems in the relation­

ship between the humanitarian and military organizations may still 

appear at the operational level. There are increasing attempts to bring 

humanitarian organizations and the military closer together in the 

field, in particular in the form of active military support for humani­

tarian work. The challenge for the humanitarian organizations is to 

create a framework in which the scope for humanitarian action can be 

clearly demarcated from that for military action, enabling hUlTlanitar­

ian endeavour to benefit from the advantages of closer cooper­

ation with the military. 

In Bosnia-Herzegovina, for example, the UNHCR and 

SFOR have established a close coordination system whereby liaison 

officers and military advisers are present in UNHCR offices at 

regional and local levels. The reason for this is the crucial importance 

UNHCR attaches to its security in its activities, in particular its sup­

port for the return of refugees and displaced persons; and SFOR's 

explicit mandate from the international community to participate in 

the implementation of civilian aspects of the peace plan. 

Civil-Military Cooperation (CIMIC) - CIMIC (Civil­

Military Cooperation), a concept often referred to in the current 

debate, merits special attention. Traditionally, the military have used it 
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to refer to the gaining of support from the civilian population for their 

mission (NATO has defined this as a combat-support function) . Today 

CIMIC is widely interpreted as an interface between the military and 

the civilian population, including humanitarian organizations. It 

nevertheless remains a very broad concept under which the various 

national contingents of NATO deployed in the Balkans, for example, 

undertake a wide variety of tasks ranging from simple liaison with the 

civilian population and authorities to information- and intelligence­

gathering, and extending to humanitarian activities. 

A degree of caution should therefore be exercised when 

referring to CIMIC. In whichever way the concept is interpreted, it 

conveys first and foremost a military function . It is thus not an appro­

priate term for describing the ICRC's relations with the military, or 

for describing the function of a delegate whose essential role is liaising 

with the military. The inherent danger of CIMIC is that it could 

induce the military to go beyond their (military) mandate and focus 

m.ore on humanitarian activities than on peace and security tasks. 

Areas of cooperation between humanitarian 
organizations and the military 
There are two main reasons why the military do not w ish 

to be entirely dissociated from humanitarian action: 

The military believe that an essential ingredient for the success of a 

military operation, whatever the nature thereof, is to establish and 

maintain good relations with the local population. Thus, while 

being engaged in humanitarian work is not regarded by the mili­

tary as a main task, it is nevertheless considered an ancillary activity 

within the wider objective of"mission acceptance". Those respon­

sible for military doctrine sometimes express this view of humani­

tarian action. 

A widely held opinion within the military is that, irrespective of 

their mandate, the local population will expect peace-keepers to 

help meet their needs, particularly in situations where humanitar­

ian organizations alone cannot cope. 

There is also a marked desire of some governl11.ents to pro­

mote a positive image of their military involvement in peace-keeping 
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operations by highlighting the humanitarian character of such mis­

sions. To quote from a recent article on civil-military relations: "The 

image of a soldier with a child in his arms will attract more sympathy 

back home than the coverage of most military actions he might 

undertake. It will generate support in public opinion that can con­

siderably ease possible opposition against overseas military deploy­

ment. At a time when the media (the so- called 'CNN factor') plays a 

central part in shaping foreign policy, governments can be tempted to 

encourage the active participation of their soldiers in humanitarian 

operations."7 

This political factor needs to be taken into due account in 

the debate on civil-military cooperation. 

Different coordination levels and mechanisms 

The need for coordination mechanisms is regularly 

stressed in discussions on the relationship between humanitarian and 

military action. Indeed, a lack of coordination has sometimes been 

responsible for serious security incidents. 

In NATO's Compendium oj Views and Experiences on 

Humanitarian Aspects if Peacekeeping, cooperation between civilian and 

military organizations is described as "the development of mutual 

understanding with a view to clarifYing responsibilities of the actors, 

reducing overlap, avoiding waste of resources and realizing unity of 

effort" 8 

Structures Jor operational cooperation - The military are gen­

erally eager to set up coordination mechanisms as soon as possible for 

the crises in which they are involved. Less clear, however, is the role of 

these mechanisms and their actual usefulness once the laudable but 

ambiguous declarations of intent regarding duplication of labour have 

been n1.ade. Though there is recognition of the need for a more "holis­

tic", i.e. all-inclusive, approach to crisis management, with better coor­

dination at the operational level, it appears that the various entities 

7 Joelle Jenny: "Civil-military cooperation 8 Gp. cit. (note 5). 

in complex emergencies: How far ca n we 

go?"(to be published) 
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involved may hold different, indeed opposing, viewpoints as to what 

form that coordination should take. The military tend to assume that 

since they are responsible for security, they should play the lead role in 

coordinating operations. 

Coordination as sought by the ICRC: do better, separately ­

The ICRC is somewhat reluctant to closely coordinate its activities 

with those of the military. This reluctance to becolTle overly involved 

in joint activities with them is due to the ICRC's special mandate, 

principles and" culture". Two arguments of an operational nature sup­

port this attitude: 

The military may become part oj the problem rather than the solution: 

This occurred, for example, in Somalia in 1992. It would, more­

over, be wrong to suppose that troops operating under the United 

Nations (or NATO or ECOMOG, etc.) flag are necessarily more 

respectful of international humanitarian law than the parties to the 

conflict. All ICRC efforts to ensure that international humani­

tarian law is applied to UN peace-keeping operations must be 

viewed in this context. They have been successful to some extent in 

that directives entitled "Observance by United Nations forces of 

international humanitarian law" were issued by the UN Secretary­

General on 6 August 1999.9 However, the applicability of these 

directives is still questioned by several member States of the UN 

Committee on Peace-Keeping, and the UN has so far been very 

cautious in using them for training purposes. 

The military may need the ICRC as a neu tral intermediary: 

This was the case in Somalia, where ICRC delegates visited per­

sons detained by UNOSOM II and prisoners held by Aidid. More 

recently the ICRC stepped in to assist UN troops captured by the 

RUF in Sierra Leone, and is currently visiting detainees held by 

KFOR in Kosovo. The above argument is repeatedly put forward 

by the ICRe. 

Intelligence UJork and communication - UN armed forces are 

under growing pressure by those who frame their mandates to 

exchange information with humanitarian and other civilian organiza­

9 Loc. cit. (note 4). 
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tions , largely as a result of the criticism levelled against UNOSOM and 

UNAMIR for their inability to systematically gather military and 

political information. To what extent should the ICRC be able to 

benefit from information provided by military sources? Conversely, 

what type of information could the ICRC give the military if so 

requested? The NATO Ad Hoc Group on Peacekeeping insists on the 

importance of transparency, failing which "the tension between politi­

cal, military, humanitarian and other components of a civil-military 

relationship will inevitably lead to confusion and misunderstandings at 

times" . NATO realizes that "a crucial element in establishing a work­

ing mechanism for co- ordination between military forces and all other 

organisations is information sharing ( ... )". However, "the reluctance of 

some agencies/organisations to pass information/ conduct intelligence 

gathering could be an obstacle to this".I0 

Generally speaking, the question of information-gathering 

is a central issue in the relationship between military and humanitarian 

work. As the llulitary sometimes put it, "an officer is first and foremost 

an intelligence officer". But for the ICRC, confidentiality naturally 

constitutes a limiting factor when it comes to providing information. 

This is generally well understood and accepted by the military. 

Armed escorts 

Should the military provide armed escorts for humanitar­

ian agencies? The humanitarian community is divided on this ques­

tion. The standpoint of the ICRC, which has been debated on several 

occasions in recent years - in particular in the light of its experience 

in Somalia - is that it should not itself use armed escorts, not even 

protection by UN soldiers. 

The ICRC's concern about using armed escorts is mostly 

one of perception: ICRC staff might be perceived as allied with some 

of those bearing weapons, an impression that could endanger their own 

safety and also - perhaps even more importantly - the safety of those 

whom the ICRC is supposed to help. It could also set a dangerous 

precedent that would run counter to the very idea of the Red Cross. 

10 Gp. cit. (note 5) . 

http:this".I0
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It should be recalled that in 1995 the 26th International 

Conference of the Red Cross and Red Crescent adopted a resolution 

entitled "Principles and action in international humanitarian assistance 

and protection" which as a general rule excludes recourse to armed 

protection of humanitarian operations. The guidelines, which also set 

out the exceptional conditions under which armed protection may be 

requested, are binding for all components of the Movement. II Despite 

a clear policy stand on armed escorts, exceptional circumstances may 

warrant a departure from the principle of non-use, such as in the 

northern Caucasus, where the ICRC has been left with no other 

choice than to accept armed protection provided by Russian security 

forces to safeguard and render possible the movement of its delegates. 

Armed protection of ICRC equipment and facilities by 

peace-keeping troops or security personnel is a different matter. For a 

number of years it has been put in place in several situations in which 

it is considered indispensable. Such protection is intended first and 

foremost to protect property against banditry and petty cril11.e. It 

should not jeopardize the perception that the ICRC is neutral and 

impartial. 

Using military assets for humanitarian operations 

Military equipment was widely used by the ICRC in sev­

eral emergencies during the 1980s and early 1990s. At that time, it had 

adopted a relatively flexible position on the use of military resources, 

namely that there were no grounds for dogmatically ruling this out, 

provided that they were placed under its direct control. For example, 

the airlifts organized in Ethiopia in 1985 and 1988 were largely carried 

out by military aircraft provided by the Swedish, British, Belgian, 

Canadian, German, Soviet and Polish armed forces. In several emer­

gency operations the military have also rendered invaluable services to 

humanitarian organizations by taking control over the use of airspace 

and airport runways. 

With regard to the use of military assets for its own oper­

ations (apart from the services mentioned above), the ICRC has 

11 Text published in fRRC, No. 310, Janu­

ary-February 1996, p. 69. See in particu­

lar para. G.2.(C). 
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grown increasingly wary, in particular because of the simultaneous use 

of a different nature which could be made of them in conflict. As 

Rafael Olaya stated, "military assets have been simultaneously utilized 

for peace enforcement, peace-keeping and humanitarian activities, at 

some places within identical geographical perimeters. As a result the 

ICRC has become cautious in recent years of using military assets for 

its operations in such contexts. In Somalia, for example, it became vir­

tually impossible for the ICRC to use military aircraft which had been 

carrying mibtary equipment the day before or after within the frame­

work of peace enforcement objectives."' 2 

Despite such experiences, the ICRC has not completely 

excluded the use of mibtary resources, especially where the conditions 

in which they are offered would clearly be conducive to its work, or 

where comparable civilian resources are not available. 

Training 

Both the humanitarian organizations and the mibtary 

agree that cultural incompatibility is frequently one of the main ob­

stacles to effective cooperation, although, as Hugo Slim has pointed 

out, "in many ways military and humanitarian organizations find them­

selves as much connected as separated by their common roots in war". 

He points to the perceived nobility both of dying for one's country 

and of saving bfe. One major difference, however, is that while soldiers 

generally find it easy and m.orally acceptable to be humanitarian on 

occasion, the reverse (i.e. humanitarian workers taking part in military 

activities) is much less likely to be the case. 13 

The bringing together of two essentially different cultures 

is a recurrent and prominent theme at most conferences and work­

shops dealing with civil-military relations. As Joelle Jenny noted: "An 

army and a humanitarian organization work with fundamentally dif­

ferent rationales. While soldiers respond to clear lines of command, sets 

12 Training for Peace Workshop, Pretoria, 13 Quoted from Tim Laurence, 

21 November 1995 . "Humanitarian assistance and peacekeeping: 

An uneasy alliance?", Whitehall Papers 

Series, 1999. 
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of rules and operational orders, aid workers are generally independent­

minded and retain considerable decision making power at field level."14 

There is an emerging consensus on the need to prepare 

for coordination, before conflicts arise, by better training that gives the 

military an insight into the ways in which humanitarian workers oper­

ate and familiarizes humanitarian workers with the military approach. 

To know and respect each other's mandates can help prevent mis­

understandings. Training is, moreover, a means of fostering predic­

tability. This is very important for the military, for whom the world of 

humanitarian action is one of perplexing diversity. 

Training in advance also provides an additional oppor­

tunity to spread knowledge of international humanitarian law, and 

especially its particular implications for peace-keeping operations, 

among national troops. Knowledge of the UN Secretary- General's 

guidelines on international humanitarian law should be promoted, 

too, by the UN and by the governments themselves. 

The ICRC takes part in several of these courses, giving 

exposes on international humanitarian law and operational or concep­

tual aspects of its work. It has also been participating in some of the 

growing number of military exercises which deal with civil-military 

relations. 

Conclusion 
To sum up, it is possible to discern three policies between 

which the ICRC has oscillated in recent years: 

Isolationism 

For the ICRC, this consists in entrenching itself behind 

the Red Cross and Red Crescent Movement's Fundamental Principles 

and its own mandate under international humanitarian law, and thus 

avoiding any contact with the military at the operational level. 

This is clearly an untenable position, especially when the 

United Nations deploys a peace-keeping force operating in the same 

crisis as the ICRe The JCRC cannot simply stand completely aloof 

14 Op. cit. (note 7). 
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from what the military (and other humanitarian agencies) are doing, 

hoping that the warring parties and all others involved in the crisis will 

understand its approach and principles. Its very mandate compels it to 

foster relations with all those involved in an armed conflict. 

Proselytism 

For the ICRC, this means attempting to rally all huma­

nitarian organizations around its own principles by making neutrality, 

impartiality and independence the foundation of all humanitarian 

action. The question is whether it is realistic, or even desirable, to seek 

to "win" the debate on the fundamental nature of humanitarian 

action. 

Converting UN personnel, for example, to a strictly neu­

tral form of humanitarian action would be a project as vain as it was 

presumptuous, since it would be contrary to the very nature of the 

United Nations. For its humanitarian agencies, being neutral would 

imply independence from the rest of the United Nations system, thus 

from their own political and institutional framework. Even if they 

wished to distance themselves from the political aspect of a crisis, the 

UN bodies responsible for humanitarian action do not have the insti­

tutional and legal means to do so. Moreover, even if such humanitarian 

agencies were able to set themselves apart, for instance from UN 

peace-keeping operations, the parties to the conflict would no doubt 

remind them that they belong to the same organization. In the per­

ception of people as a whole, it is practically impossible to separate mil­

itary operations completely from activities in the name if humanitarian princi­

ples when both are carried out under the UNflag. 

It would be equally unrealistic for the ICRC to attempt to 

win non-governmental organizations over to its own principles and 

institutional culture, as they remain free to choose their own stand­

point. Similarly, the question may be asked whether proselytism might 

not ultimately prove detrimental to the ICRe's message that humani­

tarian endeavour should be kept entirely separate from political 

motives. 
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Ecumenism 

Ecumenism - a policy we prefer - constitutes a sort of 

third way, frequently followed by the IeRe as a matter of course. It 

more clearly acknowledges the existence of a tendency towards closer 

cooperation between military and humanitarian action, in particular 

within the UN framework, which attempts to accommodate rather 

than to thwart or ignore such cooperation and thus comes half way 

between "damage control" and "constructive engagement". The 

IeRe should be tolerant of other approaches and resist the tempta­

tion to believe that its humanitarian policy alone is correct.The differ­

ences in perception pose a conceptual challenge to the IeRe, namely 

to determine what is the essence of humanitarian action and what is 

merely a pragmatic choice depending on the context. 

One view prevalent among humanitarian agencies, for 

example, is that the sole and absolutely fundamental principle for 

humanitarian action is impartiality. In other words, only partiality in 

the choice of beneficiaries and the manner in which they are helped 

appears to clash fundamentally with the very idea of humanitarian 

action. 

The IeRe should declare its willingness to cooperate 

with the military and other humanitarian agencies, while maintaining 

its own identity. It must be recognized that the idea of"pure" and neu­

tral humanitarian work represented by the IeRe on one side, and 

politicized humanitarian action and perhaps also military action ­

which is far from humanitarian or neutral - on the other is mislead­

ing. Rather, what we find are (1) humanitarian action leaning system­

atically toward neutrality, (2) humanitarian action which is more or 

less neutral depending on the circumstances, and (3) the military, who 

are above all responsible for restoring peace and security and whose 

mission is dependent on politically motivated decisions. When it is a 

matter of saving lives, a pragmatic approach must be taken. It is not 

inconceivable that in certain situations the military may be in a better 

position than the IeRe to carry out certain humanitarian tasks. Their 

(military) role in the humanitarian domain should, however, always be 

subsidiary in nature. The word which should govern these complex 

relations is complementarity. 
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Part 2 ICRC guidelines for civil-military cooperation 

The general framework 

The ICRC's starting point in defining its relationship with 

the military are the Fundamental Principles of the Red Cross and Red 

Crescent as well as the relevant provisions of international humanitar­

ian law. These provide the general framework for the nature and scope 

of this relationship. 

The ICRC works independently of any objective of a 

political or military nature. Its activities include not only assistance to 

the victims of armed conflict and internal violence but also - funda­

mentally - their protection, on the basis of both humanitarian law 

and principles. 

The following three points are important for the ICRC. 

They concern the respective nature of military intervention and 

ICRC humanitarian action as well as the relationship between the two 

and possibilities for cooperation: 

The objective of the ICRC's humanitarian action is not to settle 

conflicts but to protect human dignity and save lives. ICRC 

humanitarian activities cannot in any way be subordinated to polit­

ical and/ or military objectives and considerations. 

The primary objective of multinational military missions should, in 

the ICRC's view, be to establish and nuintain order and security 

and to facilitate a comprehensive settlement of conflict. 

The ICRC must maintain its independence of decision-making 

and action, while consulting closely with international military 

missions which are deployed in the same theatre of operations. 

There should be consultation at every stage, at both strategic and 

operational levels. 

Within the International Red Cross and the Red 

Crescent Movement, the ICRC seeks to exercise leadership regarding 

the policy and operational aspects of civil-military relations in armed 

conflict. In particular, it provides clear directives for the relationship 

between National Red Cross and Red Crescent Societies working as 

"Participating National Red Cross or Red Crescent Societies" (i .e. 
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contributing to a Red Cross / Red Crescent operation on foreign soil) 

and the military contingents of their respective countries. Should such 

a relationship be problematic in terms of respect for the Movement's 

Fundamental Principles, appropriate action will be taken by the 

ICRC, in accordance with the Movement's Statutes 15 and the Seville 

Agreement.16 

Cooperation in practice 

Dialogue with political and military policy-makers 

and decision-makers 

The ICRC seeks to establish and/or maintain a dialogue 

with the political and military circles that formulate the policy for mil­

itary intervention in emergencies arising from armed conflict. 

Particular attention is paid to developing dialogue between the rele­

vant agencies and bodies of the United Nations, NATO and the 

European Union.The primary aim of such a dialogue is to promote 

the ICRC's view of humanitarian action and, where necessary, to fos­

ter and maintain contacts useful for operational cooperation and for 

enhancing respect for international humanitarian law. 

Moreover, the ICRC seeks such dialogue outside the 

Western world as well, especially in regions where there is a marked 

desire to "regionalize" peace-keeping. 

Operational cooperation with peace-keeping forces 

When possible, the ICRC fosters contact with a view to 

exchanging relevant information, especially in situations where it is 

operating in the same theatre as military forces. Where necessary, the 

ICRC assigns one or more persons to be in charge of liaison with the 

military command in the field and others, at headquarters , with the 

supreme military command concerned. 

15 Statutes of the Internat ional Red Cross the International Red Cross and Red Crescent 

and Red Crescent Movement. 1986. Movement. 26 November 1997. published in 

16 Agreement on the Organizat ion of the IRRC. No. 322. March 1998. p. 159. 

International Activities of the Components of 
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The IeRe also maintains contacts with the relevant polit­

ical and military authorities, urging them to define the mandate of 

peace-keeping forces clearly in terms of its humanitarian im.plications 

so as to avoid any ambiguity with its own mandate and role. It tries to 

ensure in particular that n1.ilitary action does not impinge on the 

impartiality, neutrality and independence of its work. It endeavours, 

too, to make sure that international humanitarian law is respected by 

international military missions. 

Without resorting as a rule (which may be waived in 

exceptional circumstances) to armed protection for its own opera­

tions , including relief convoys, it welcomes any efforts by international 

military missions to create a safe environment for humanitarian activi­

ties. 17 

Protection of IeRe equipment and facilities by 

armed guards 

The IeRe does not rule out the protection of its equip­

ment and facilities by armed guards in situations where such protec­

tion is considered indispensable (for example, because crime is rife). 

However, the impact of such arrangements on the perception of the 

IeRe's neutrality and impartiality is regularly assessed. 

Use by the IeRe of military or civil defence 

resources 

In general, the IeRe is wary about using military or civil 

defence resources, considering that such use should be impelled by 

needs rather than prompted by availability. The IeRe does not object 

to their use by other humanitarian organizations, provided that its own 

activities are not impeded thereby. 

In cases where the leRe does use such resources (because 

they are offered on conditions that provide a clear advantage or 

because comparable civilian assets are not available), it makes sure that 

their use poses no threat to it being perceived as neutral and impartial 

and is in keeping with its operational strategy and principles. 

17 See note 11. 
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The IeRe's contribution to training 

By means of courses on international humanitarian law 

and the basic principles governing humanitarian action, the IeRe 

seeks to influence or be directly involved in the training of ITlilitary 

personnel participating in military missions abroad. To this end it 

establishes and maintains organization- to- organization relations with 

military academies and other facilities that train military and civilian 

personnel for such missions. It provides the measure of cooperation 

which it finds appropriate, ranging from ad hoc contributions to for­

mal and long- term cooperation (such as that in the programme 

launched with SHAPE). 

The IeRe also endeavours through its training pro­

grammes to familiarize its staff with international military missions and 

the various concepts of civil-military cooperation applied in the field. 

IeRe participation in conferences on the relationship 

between military and humanitarian action 

By taking an active part in multilateral and other confer­

ences dealing with the relationship between military and humanitarian 

action, the IeRe aims to promote its view of crisis management and 

to share its operational experience. It also seeks to develop and main­

tain a network of contacts among those who deal with issues of inter­

national security. 

The participation of the IeRe in such events is deter­

mined by the possibilities it is given to contribute to the debate and/or 

the relevance for it of the subj ect matter to be discussed. 

IeRe participation in military training exercises 

The IeRe takes part - selectively - in military training 

exercises when invited to do so and when such exercises are intended 

as a vehicle for training in the military management of crises which 

includes the humanitarian/military relationship. Its aim on such occa­

sions is to make its mandate and activities better known and to spread 

knowledge of international humanitarian law; its contribution should 

begin at the planning stage. Priority is given to international exercises . 

• 
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Resume 

Le CICR et les relations entre intervention militaire et 
action humanitaire en situation de conflit arme 
par MEINRAD STUDER 

Dans un nombre croissant de conflits les Jorces armees et les 

organisations humanitaires sont appelees aagir parallelement. Leur 

objectifs sont touteJois dis tincts : contribuer ala resolution politique et 

militaire du conflit, d'une part, et alleger les consequences du conflit 

sur les populations victimes, d' autre part. En consequence, I'action 

humanitaire du CICR est regie par les principes d'impartialite, de 

neutralite et d'independance. II doit mener ses activites independam­

ment de tout objectiJ et consideration politique ou militaire, avec pour 

seul critere les besoins des victimes. Les Jorces armees de leur cote 

demeurent soumises au pouvoir politique qui fixe Ie cadre de leur 

mission et les objectifs a atteindre, y inc/us Ie recours a la Jorce. ­

L'auteur arrive aux trois conclusions suivantes: 

• 	 L'objet premier des operations militaires doit etre dJinstaurer et 

de preserver la paix et la securite, et de contribuer ainsi aun regle­

ment politique du conflit . 

• 	 L'action humanitaire n'a pas pour objet de regler Ie conflit, mais 

bien de proteger la dignite humaine et de sauver des vies. Elle 

devrait se derouler parallelement a un processus politique qui, 

en prenant en compte ies causes sous-jacentes du conflit, cherche 

adeboucher sur un reglement politique. 

• 	 Les organisations humanitaires doivent preserver leur indepen­

dance de decision et d'action, tout en maintenant une consultation 

etroite avec les Jorces armees. 
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La Commission internationale 
humanitaire d'etablissement 
des faits: un outil obsolete 
ou un moyen utile de mise en 
reuvre du droit international 
humanitaire? 

par 

LUIGI CONDORELLI 

L
a Commission internationale humanitaire d' etablissement 

des faits (CIHEF) est notoirement Ie seul outil nouveau de 

mise en cruvre du droit international humanitaire qu'on ait 

pu et su inventer lors de la Conference diplomatique de 

1974-1977, qui a adopte les deux Protocoles additionnels aux 

Conventions de Geneve de 1949 1• 

Pres d'un quart de siecle plus tard, cette conclusion reste 

valable. De vastes debats ont permis de constater, de maniere unanime, 

que les mecanismes existants vis ant aassurer Ie respect du droit inter­

national humanitaire fonctionnent mal ou ne fonctionnent pas du 

tout. Cependant, il s'est avere impossible jusqu'ici d'innover 

reel1ement dans ce domaine, que ce soit au travers des negociations 

LUIGI CONDORELLI, professeur it l'Universite de Geneve, est membre de la 

Commission internationale humanitaire d'etablissement des faits (CI HEF). Les 

opinions exprimees dans cette contribution n'engagent que l'auteur. - Cet 

article est tire d'une communication presentee lors du colloque « Un siecle de 

droit international humanitaire », organise par Ie CREDHO-Paris Sud et Ie 

CREDHO-Rouen (Rouen, 15 octobre 1999). 
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menees SoUS 1'impulsion du Conute international de la Croix-Rouge 

(CICR) et/ou du gouvernement suisse, depositaire des Conventions 

de Geneve. Certes, il ne faut pas oublier la nouveaute representee par 

1'idee de convoquer des reunions periodiques des Hautes Parties 

contractantes des Conventions de 1949. Mais l'on sait que de telies 

rencontres ont ete envisagees (selon I'article 7 du Protocole I), afin 

d' examiner coliectivement les « problemes generaux » relatifs a I' obser­

vation des regles, et non pour reagir face aux violations qui sont reel­

lement perpetrees, ni me me pour les empecher. Quant aux services 

consultatifs que Ie CICR met a la disposition des Btats pour les aider a 

adapter leur legislation interne au droit international humanitaire, ils 

sont appeles a jouer un role indiscutablement positif, en ce qui 

concerne la pure prevention au niveau juridique, mais ils ne s'atta­

quent pas directement aux violations. 

Bien sur, la derniere decennie a vu s'accumuler, a un 

rythme tres soutenu, un nombre impressionnant de nouveautes 

concernant la n'lise en ceuvre des principes humanitaires. Mais, outre Ie 

fait que ce processus est dll principalement a l'engagement des 

Nations Unies dans Ie jus in bello - et qu'il est donc Ie fruit de travaux 

menes dans Ie cadre du « droit de New York » et non du « droit de 

Geneve » -, il faut constater qu'il porte, pour 1'essentiel, sur les meca­

nismes de repression internationale des violations, et non sur ceux 

visant Ie controle des agissements au cours du conflit. Pour ce qui est 

de ce dernier secteur, il n'y a pas eu de progres notables depuis 1977, 

meme s' il est indeniable que des « controles » par voie d'enquete ont 

ere realises dans plusieurs cas au moyen de procedures ad hoc, essentiel­

lement sur l'initiative des Nations Unies. 

Or, l'outil conc;:u en 1977, c'est-a-dire la Comnlission 

internationale htimanitaire d'etablissement des faits (ci- apres la 

CIHEF), ne fonctionne pas: elle a ete mise sur pied en 1991 et est a la 

disposition des utilisateurs potentiels, mais elle n'a jamais ete activee. II 

1 Article 90, Protocole additionnel aux des faits ». Des sa premiere reun ion, cepen· 

Convent ions de Geneve du 12 aoOt 1949 relatif dant, la Commission a decide d'inclure dans 

ala protection des victimes des conflits armes son nom I'ad jectif « human ita ire », afin de 

internationaux (Protocole 0, 8 juin 1977. - mieux mettre en exergue Ie caractere exclusif 

D'apres Ie Protocole I, sa denomination est de sa competence, strictement Iimitee au 

« Commiss ion internationale d'etablissement doma ine humanitaire. 
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convient alors de se demander pourquoi la CIHEF ne semHe pas 

repondre aux besoins de la communaute internationale : est-elle 

mort-nee? S'inscrit-elle dans une logique obsolete, depassee ? 

La CIHEF : d'ou vient-elle ? Comment est-elle faite 

et quand peut-elle fonctionner ? 

Lors de la Conference diplomatique de 1974-1977 (et des 

reunions d' experts qui l'avaient precedee), to utes sortes de propositions 

avaient ete faites pour assurer au rnieux la mise en ceuvre du droit interna­

tional humanitaire par des moyens de controle du respect des regles ; mais 

aucune de ces propositions n'avait remporte sumsamment de consente­

ments pour qu'elle fUt viable. Peu a peu, il fallut se rabattre sur 1'idee rnini­

maliste de revitaliser et d'ameliorer les mecanismes existants, qui pivotent 

sur la mission des Puissances protectrices et de leurs substituts. 

Pour ce qui est des premieres, une serie de dispositions ont 

alors ete adoptees. Elles devaient etre capables d' assurer desornuis la 

presence, dans tous les conflits a venir, de tiers habilites a verifier la 

conduite des parties au conflit2 ; comme on Ie sait, ce n' est pas du tout 

arrive par la suite, loin de 1:1 ! Quant aux « substituts » devant, pour 

quelque raison que ce soit, parer a l'absence de Puissances protectrices, 

plusieurs delegations ont souhaite que l'on trouve Ie lTlOyen d'identi­

fier des entites (comme 1'ONU ou Ie CICR) pretes a accepter Ie role 

de « substitut automatique ». Celui- ci entrerait en fonction des Ie 

debut des hostilites et continuerait d'agir en cette qualite jusqu'au 

moment ou les Puissances protectrices prendraient Ie relais. Les repre­

sentants des Nations Unies et du CICR ayant fait connaitre clairement 

leur indisponibilite d'assumer cette fonction, il a ete convenu que 

la seule voie qui restait a parcourir - afin d'ameliorer les choses par 

rapport au droit de 1949 - etait celle de l'enquete. D ' ailleurs, l'obligation 

de soumettre a enquete les allegations de violations des principes 

humanitaires est deja prevue par une disposition commune aux quatre 

Conventions de 19493, mais elle n' a jamais ete appliquee concretement. 

Les experts etaient done convaincus que, si ron mettait a la 

2 Protocole I, art. 5. 

3 Conventions de Geneve du 12 aoOt 1949, 

art. 52, 53, 132 et 149, respectivement. 
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disposition de la communaute internationale une commission perma­

nente, completement outillee et prete a fonctionner, les Etats 

seraient amenes a s'acquitter plus facilement de l'obligation prevue 

par les Conventions. Un organe d' « etablissement des faits» (terme 

semble-t-il plus acceptable desormais pour les Etats que celui d' en­

quete, puisque depourvu de connotations trop intrusives) fut donc mis 

au point. A savoir, une commission de quinze membres - la ClHEF 

-, qui serait appelee a controler Ie respect des regles humanitaires et 

habilitee aussi a deployer de bons offices afin d'aider, si possible, au 

retour ala legalite. 

Cette Commission pourrait-elle etre saisie unilaterale­

ment? Autrement dit, I'enquete sera-t-elle obligatoire pour I'Etat 

contre lequel les allegations sont portees ? Certains Ie souhaitaient et 

tiraient argument en ce sens de la disposition relative a la procedure 

d 'enquete des Conventions de 1949. Mais la majorite n 'en a pas voulu, 

faisant valoir, entre autres, que les marueres de s'acquitter de cette obli­

gation pouvaient etre diffhentes, au choix des interesses. Une solution 

de derniere heure a ete negociee, qui offre Ie compromis figurant a 
I' article 90 du Protocole I : I' enquete par les soins de la CIHEF n' est 

obligato ire que pour la partie au Protocole qui a prealablement depose 

une declaration unilaterale d'acceptation de la competence de la 

Commission, mais seulement ala condition que Ie demandeur ait, lui 

aussi, fait de meme. 

On peut dire aujourd'hui que ce systeme optionnel ­

reprenant de toute evidence, mutatis mutandis, l'idee de la « clause 

facultative» dont il est question al'article 38, alinea 2, du Statut de la 

Cour internationale de Justice - a remporte finalement un certain suc­

ces. En effet, al'heure actuelle, la liste des Etats ayant accepte de for­

muler une telle declaration est assez consequente et s'allonge, annee 

apres annee, aune cadence reguliere4• L'enquete est egalement possible 

sur la base d'un consentement ad hoc, si Ie demandeur ou Ie defendeur 

(ou les deux) ne figurent pas dans la liste. 

4 Fin decembre 2000, 58 Etats parties au 

Protocole I avaient fait la declaration 

selon l'art. 90. 
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Les fonctions de la CIHEF prevues explicitement a 
l'article 90 du Protocole I 

Selon l'article 90 du Protocole I, la CIHEF doit, premiere­

ment, « enqueter sur tout fait pretendu etre une infraction grave au 

sens des Conventions et du present Protocole ou une autre violation 

grave des Conventions ou du present Protocole » ; deuxiemement, elle 

doit « faciliter, en pretant ses bons offices, Ie retour al'observation des 

dispositions des Conventions et du present Protocole »5. 

De ce libelle, on peut deduire deux implications impor­

tantes concernant l'identification de l' etendue de ses competences 

ratione materiae. La premiere concerne la reference repetee au 

Protocole I de 1977 seulement, et non pas au Protocole II6. Cela signi­

fie, de toute evidence, que la Commission n'a pas ete appelee as'occu­

per des violations de ce dernier traite, qui - on Ie sait - concerne les 

conflits armes non internationaux. C'est Ii une limitation severe, etant 

donne que les conflits internes sont aujourd'hui chose courante, alors 

que les conflits entre Etats sont devenus rares. 

La deuxieme implication est que la competence de la 

Commission ne couvre pas seulement les « infractions graves » (grave 

breaches, dans Ie texte anglais) au droit de Geneve, asavoir les crimes de 

guerre tels qu'inclus dans les listes pertinentes resultant d'une disposi­

tion commune aux quatre Conventions de 19497 et de l'article 85 du 

Protocole 1. Ainsi, tout comportement susceptible d' etre qualifie de 

« violation grave» (serious violation dans Ie texte anglais) des principes 

humanitaires peut egalement faire l' objet d'un etablissement des faits 

par les soins de la COlnmission. Celle-ci n'a donc pas a se soucier de 

minimis, mais, face a une allegation portant sur une quelconque 

conduite pretendument contraire a n'importe quelle prescription 

humanitaire, elle est habilitee aen apprecier la gravite; au cas ou son 

evaluation la conduirait a une conclusion positive, elle peut mener, 

sans autre, l'enquete, lTleme si rien ne devait laisser supposer qu'un ou 

plusieurs crimes de guerre aient ete perpetres. 

5 Art. 90, par. 2 c) i) et ii). nationaux (Proto cole 11),8 juin 1977. 

6 Protocole additionnel aux Conventions 7 Art. 50, 51,130 et 147, respectivement. 

de Geneve du 12 aoOt 1949 relatif a la protec­

tion des victimes des confiits armes non inter­
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Venons-en maintenant aux moyens permettant de declen­

cher Ie fonctionnement de la CIHEF. CeUe-ci ne pouvant bien evi­

demment pas agir ex officio, c'est aux Btats de la saisir. La saisine peut 

etre unilaterale si tant l'Btat mis en cause que l'Btat accusateur ont tous 

deux reconnu pd:alablement « de plein droit et sans accord special » la 

competence de la Commissions. En revanche, dans ce que I'article 90 

qualifie « d'autres situations »9, un accord ad hoc (qui pourra etre infor­

mel) est indispensable pour que la Commission ouvre une enquete. 

Il convient de relever un aspect ulterieur du regime de la 

saisine qui n 'est pas souvent peryu par les observateurs : l'article 90 

n'exige nulle part que l'Btat demandeur fasse etat d'un prejudice subi 

directement, en tant que consequence d'une violation commise par 

I'Btat defendeur. Autrement dit, tout Btat, qu'il soit ou non partie a un 

conflit, dispose d'un locus standi devant la Commission, et est habilite a 
faire valoir, par ce biais, un interet « objectif » au respect des regles 

humanitaires par quiconque. En somme, une sorte d' actio popularis est 

ainsi rendue possible : il conviendrait de se souvenir de cet aspect sin­

gulierement interessant et progressiste du systeme, notamment quand 

on s'interroge sur la question de savoir queUes mesures les Btats tiers 

pourraient adopter pour s'acquitter de l'obligation generale, incom­

bant atoute la communaute internationale, de « respecter et faire res­

pecter » Ie droit humanitaire « en toutes circonstances »10. La saisine de 

la CIHEF est justement une voie ouverte a tout Btat conscient de son 

engagement d'« agir » face aux « violations graves », conformement a 

ce que prescrit l'article 89 du Protocole 1. 

L'article 90 et, dans son sillage, Ie Reglement interieur que 

la Commission s' est donne Ie 8 juillet 199211 decrivent de maniere 

assez detaillee les procedures d' enquete, alors qu'ils sont tres reserves 

(et cela se comprend) quant aux bons offices. En l'absence de toute 

pratique jusqu'a maintenant, il n'est pas utile d'insister sur ces aspects, 

sauf pour mettre en evidence trois points d'importance : 

8 Art. 90, par. 2 a). 11 Texte <www.ihffc.org!fr!index.htm). publie 

9 Art. 90, par. 2 d). sur Ie site web dans RICR, nO 800, mars·avril 

10 Article premier commun aux Conventions 1993, p. 184. 

de 1949 et au Proto cole I. 

www.ihffc.org!fr!index.htm
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• 	 Ie caractere impartial et neutre de la Commission explique 1'insis­

tance mise sur Ie respect de l'egalite des parties, sur leur droit de 

debattre des preuves presentees, ainsi que sur Ie fait que les conclu­

sions de la Commission doivent etre « objectives et impartiales » ; 

• 	 si la CIHEF doit, pour ce qui est de l'enquete, se limiter a etablir des 

faits, elle ne saurait en aucune fayon eviter de prendre en considera­

tion et d'appliquer Ie droit, du fait meme qu'elle est appelee a 

enqueter sur de pretendues « infractions graves » et « violations 

graves» des regles humanitaires. 11 va de soi, en effet, que face a des 

allegations faisant valoir que des illegalites ont ete commises, la 
Commission ne pourra verifier des faits qu'a la lumiere des regles 

pertinentes du droit humanitaire. En d' autres termes , ses constata­

tions impartiales et objectives ne pourront etre que factuelles et 

juridiques, a 1'instar de celle d'un juge. Et ce, malgre Ie fait que Ie 

rapport final ne sera pas obligatoire, contrairement a un arret ou a 

une sentence arbitrale ; 

• 	 la Commission est soumise, a 1'instar de ses membres, a une obliga­

tion de reserve et de confidentialite pour ce qui concerne ses deli ­

berationS 12 et Ie resultat de l'enquete : Ie rapport y relatif est presente 

exclusivement aux parties concernees13 et n'est pas rendu public, 

sauf accord entre les parties 14. On notera que les parties ne sont pas, 

quant a elles, soumises a la meme obligation : elles pourraient donc 

divulguer Ie rapport sans violer l'article 90 du Protocole. On notera 

egalement que to utes les demarches de la CIHEF ne sont pas assu­

jetties au meme regime strict: ainsi, par exemple, 1'article 90, alinea 

5 b), prevoit qu'en 1'absence de preuves suffisantes pour etayer des 

conclusions objectives et impartiales, la COlTlmission « fera connaitre 

les raisons de cette impossibilite ». lci, comme on Ie voit, on n'inter­

dit pas a la Commission de donner une large information sur ces 

evenements; ce pourrait etre dans son rapport general annuel (dans 

lequel elle indiquera en outre, par exemple, quelles enquetes lui ont 

ete demandees et lesquelles ont ere menees jusqu'au bout). 

12 Reglement, art. 18. 14 Art. 90, par. 5 c). 

13 Art. 90, par. 5 a). 
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Au-dela de la lettre : pour une interpretation progres­

siste de l'article 90 

Depuis qu'elle a ete instituee, il y a presque dix ans, la 

CIHEF s' est regulierement reunie et s' est dotee des outils necessaires 

pour etre operationnelle. Elle a aussi adopte tout une serie de mesures 

pour rappeler son existence aux clients potentiels et leur expliquer les 

avantages qui pourraient decouler de son utilisation. Sans Ie moindre 

effet jusqu'a present : personne n'a pour l'heure souhaite la voir 

travailler ; et pourtant, les violations du droit humanitaire ont ete nom­

breuses ces dernieres annees et ont donne naissance a un tres vaste 

contentieux. On peut se demander pourquoi ; et la Commission - qui 

n' est pas submergee de travail - a eu Ie loisir de se lancer dans ce genre 

de reflexions. L'une d' elles est que les observateurs n'ont peut-etre pas 

la perception exacte de toute la latitude d' action qu'une interpretation 

imaginative de l' article 90 permet d' envisager. II s' agit d' exploiter a 

fond ce texte pour en extraire ce qui peut l' etre sans en trahir l' esprit. 

Voici cOlnment, par exemple. 

Apremiere vue, la CIHEF, d'apres les dispositions qui la 

regissent, devrait se considerer a la disposition de ceux qui pourraient 

l'utiliser et se borner a attendre passivement qu'ils viennent frapper a sa 

porte. Cependant, rien dans l'article 90 ne lui interdit de choisir une 

attitude d'activisme, plutot que de passivite. Elle ne pourrait certaine­

ment pas decider de lancer d'office des enquetes : ceci serait en contra­

diction avec Ie droit en vigueur. Mais on ne voit pas pourquoi elle ne 

pourrait pas partir - pour ainsi dire - en quete de clients. Ainsi, face a 

des allegations de violations du droit international humanitaire perpe­

trees dans tel ou tel conflit, elle peut tres bien solliciter les gouverne­

ments concernes pour qu'ils s'adressent a elle. Elle peut suggerer aux 

organes competents d'organisations internationales de recommander 

qu'il soit fait usage de ses competences dans des situations specifiques 

ou en general. Elle peut encore, lors de conferences internationales, sti­

muler l'adoption de positions et de documents capables de sensibiliser 

la communaute internationale a son avantage et de favoriser une 

acceptation plus large de son role, etc. En somme, il convient de 

concevoir la Commission comme jouissant d'un veritable « droit 

d'initiative », dont l'article 90 ne parle pas , mais dont Ie but unique est 
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de lui permettre d'agir comme cette disposition Ie lui demande. On 

remarquera que cette philosophie a ete consignee explicitement dans 

Ie Preambule de son Reglement interieur. Son troisieme considerant 

fait etat de la conviction de la CIHEF « ( ... ) de la necessite de prendre, 

Ie cas echeant en cooperation avec d'autres organismes internationaux, 

en particulier l'Organisation des Nations Unies, toutes les initiatives 

appropriees afin de s'acquitter de ses fonctions dans l'interet des vic­

times des conflits armes ». 

Une question bien plus importante est soulevee par la lettre 

de l'article 90. Celui-ci, on l'a vu, semble confiner Ie role de la CIHEF 

dans les situations de conflits armes internationaux, a l'exclusion des 

conflits non internationaux ; et l'opinion courante semble justement 

orientee dans ce sens. Or, il est clair que s'il en allait vraiment ainsi, il en 

resulterait pour la Commission un handicap redoutable. En effet, a 
l'heure actuelle, il n'y a, sauf exceptions rares, que des conflits internes, 

dans lesquels les principes humanitaires sont, par ailleurs, tres souvent 

gravement bafoues. Mais il n 'y pas besoin de bousculer de fayon exces­

sive Ie libelle de l'article 90 pour decouvrir plusieurs possibilites en 

faveur de la competence de la CIHEF dans de telles situations. 

La premiere depend du fait que l'alinea 2 c) de l'article 90 

appelle la Commission as'occuper des violations non seulement du 

Protocole I, mais aussi des Conventions de 1949. Or, il est notoire que 

l'une des dispositions les plus importantes de celles-ci est justement 

l'article 3 commun, portant sur les regles minimales applicables en cas 

de conflits armes internes. On ne voit pas sur quelle base on pourrait 

pretendre que la CIHEF n' est pas pleinement habilitee, en droit, a 
mener des enquetes sur Ie respect des dispositions en question. Si cette 

interpretation est correcte, elle comporte alors, entre autres, la notion 

suivante : un Etat ayant accepte prealablement la competence de la 

Commission pourrait la saisir unilateralement pour obtenir Ie 

controle, du point de vue du droit humanitaire, du comportement 

d'un autre Etat qui serait confronte a un conflit interne se deroulant 

sur son territoire, pour autant que celui-ci ait accepte, lui aussi, la 

meme obligation. 

La deuxieme possibilite se rapporte a l'article 90, alinea 

2 d), qui accorde a la CIHEF la possibilite d' enqueter dans « d' autres 
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situations », mais seulement avec Ie consentement ad hoc des parties au 

conilit. Comme il n' est precise nuUe part queUe devrait etre la nature 

exacte de ces « autres situations », on est alors autorise a penser que toute 

situation tombant sous l' emprise du droit international humanitaire (y 

compris donc les contlits armes non internationaux) entre dans la com­

petence de la Commission, si les conditions requises sont reunies. Ceci 

implique que, si une des parties a un conilit interne saisit la CIHEF, 

accusant l'autre de violations des principes humanitaires applicables, la 

Commission devra approcher l'autre partie pour voir si son consente­

ment peut etre obtenu. Une teUe recherche de consentement necessaire 

pourrait bien entendu se derouler avec l' appui d'organisations interna­

tionales interessees comme les Nations Unies, dont les organes compe­

tents pourraient, par exemple, decider de recommander Ie recours a la 

CIHEF, voire exercer d'autres formes de pression en ce sens. 

Une observation supplementaire, d'ordre general, 

concerne les bons offices que la CIHEF peut preter. En dehors de 

toute notation d'ordre theorique est mis en evidence l' originalite d'un 

mecanisme, dont la mission va en realite bien au-dela de ]' etablisse­

ment des faits, de par son habilitation non seulement aux bons offices, 

mais aussi a la formulation de « recommandations »1 5: Ceci telTlOigne 

du caractere fortement hybride du systeme mis en place, lequel 

poun-a, Ie cas echeant, evoluer entre l'enquete et la conciliation, en 

passant par les bons offices et la mediation. Logiquement, les bons 

offices sont aconcevoir en principe comme une sorte de suivi de l'en­

quete. En effet, puisqu 'il s'agit par ce biais de « faciliter ( ... ) Ie retour a 

l'observation des dispositions des Conventions et du ( ... ) Protocole »16, 

on pourrait penser, a premiere vue, que les bons offices presupposent 

qu'une enquete ait ete menee et qu'el1e ait abouti aun constat de vio­

lation. Par consequent subsistera Ie probleme de faire en sorte - aussi 

par l'entremise de la Commission - que l'on en revienne au respect 

des regles. Cependant, il n'est pas du tout exclu per tabu/as que la 

Commission puisse deployer ses bons offices en nutiere humanitaire, 

independalnment de l'enquete ; par exemple, on ne voit pas pourquoi 

la CIHEF - si les parties s'accordent en ce sens (ou si un accord 

15 Art. 90, par. 5 a). 16 Art. 90, par. 2 c) ii). 
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peut etre obtenu sur son initiative) - devrait refuser de s' employer a 

trouver des issues lors de difIhends portant, plus que sur des violations 

intervenues, sur Ie mode d'assurer un retour a la legalite. 

Un autre aspect est de savoir s'il est concevable que la 

Commission soit saisie par des entites non etatiques, notamment par 

des particuliers ou par des organisations internatioilales intergouver­

nementales. Dans ce cas, une reponse negative semble imposee par Ie 

libelle de l'article 90, sous reserve de ce qui a ete signale concernant les 

conflits internes et les possibilites, pour les groupes insurges, de declen­

cher une procedure susceptible d'aboutir a une reconnaissance 

consentie ad hoc de la competence de la CIHEF. Cependant, des 

nuances et des approfondissements ulterieurs apparaissent necessaires. 

Concernant les particuliers, d'abord (et en songeant plus 

precisement aux organisations non gouvernementales actives dans Ie 

domaine de l'humanitaire) , la Commission ne saurait lancer une 

enquete sur leur seule demande. M ais elle pourrait, sans aucun doute, 

recueillir et analyser les informations et allegations de source indivi­

duelle, afin de se pencher sur l'opportunite d'adopter ou non des ini­

tiatives appropriees : par exemple, celIe d'approcher les gouvernements 

interesses pour solliciter un consentement, en vue de mener une 

enquete. 

Il y a beau coup plus a dire concernant les organisations 

internationales intergouvernementales, vu que celles-ci regroupent des 

Etats qui, individuellement pris, pourraient saisir la Commission : 

pourquoi ne pourraient-ils pas faire ensemble ce que chacun a Ie droit 

de faire tout seul ? De toute fa~on, il est toujours possible d' exploiter a 

ce sujet la flexibilite que donne a la competence de la CIHEF la dis­

position deja commentee sur les « autres situations ». 

Dans ce sillage, les N ations Unies occupent une place a 

part. Premierement, il est incontestable que I' Assemblee generale et Ie 

Conseil de securite pourraient, Ie cas echeant, reconunander de faire 

usage de la COlumission, voire meme - pour ce qui est du Conseil ­

decider qu'il doit en etre ainsi. Le Conseil pourrait alors utiliser les 

pouvoirs et les moyens dont il dispose pour obtenir des destinataires de 

sa decision qu 'ils consentent a ce que la Commission fasse effective­

ment son travail. 
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Deuxiemement, on sait qu'a plusieurs occasions, les 

Nations Unies se sont trouvees confrontees a la necessite de lancer des 

enquetes humanitaires. Jusqu'a present, dans de tels cas, des outils 

d'etablissement des faits ad hoc ont ete institues en tant qu'organes sub­

sidiaires de l'Organisation. Pour realiser de telies missions, on ne voit 

cependant pas bien pourquoi il n'a pas ete envisage d'utiliser la 

CIHEF, organe impartial deja constitu e et parfaitement appareilie. Son 

emploi par l'ONU supposerait des arrangements appropries, dont la 

mise au point ne semble pourtant pas soulever de veritables difficultes. 

D'ailieurs, la CIHEF deploie de considerables efforts pour garder des 

contacts avec les organes onusiens susceptibles de recourir a ses ser­

vices unjour ou l'autre, contacts qui sel11.blent prometteurs. 

Enfin, l'ONU pourrait avoir un interet direct et important 

a se servir d'un organe exterieur a sa propre structure, et donnant 

d'amples garanties d'impartialite, dans un cas specifique - qui s'est 

malheureusement deja produit plus d'une fois - , a savoir lorsque des 

membres de ses propres forces sont accuses de violations du droit 

international humanitaire. Chacun comprend que se tourner vers la 

CIHEF permettrait d'echapper au soups:on de s'arroger Ie role de 

judex in causa propria. 

Quelques mots de conclusion 

Les remarques precedentes montrent bien que la CIHEF 

pourrait (ou pourra, en signe d'optimisme) jouer un role utile pour la 

mise en ceuvre du droit international humanitaire. II conviendra, pour 

cela, de savoir exploiter to utes les virtualites que cache, sous un langage 

peu propice, l' article 90 du Protocole I de 1977 ; en revanche, une 

interpretation trop litterale de cette disposition risque de condamner 

la CIHEF durablement al'impuissance. 

Certes, l' outil presente des inconvenients qui nuisent a ses 

chances de succes. Par exemple, Ie fait que Ie demandeur d' enquete 

doive anticiper la totalite des frais, en attendant un hypothetique rem­

boursement de la moitie de ceux-ci par Ie defendeurl 7 , n' est certaine­

ment pas un facteur d' encouragement avenir frapper a la porte de la 

17 Art. 90, par. 7. 
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C ommission. Mais Ie defaut majeur est ailleurs : Ie Protocole envisage la 

CIHEF comme un m ecanisme qui devrait attirer les Btats grace a des 

caracteristiques issues d'une logique purem ent bilateraliste et consen­

suelle. Or, l'experience m ontre que les Btats - speClalement en cas de 

conflit arme - refusent d' entrer dans cette logiqu e : l'echec des autres 

instruments d 'inspiration similaire (comme les Puissances protectrices) 

en temoigne largement. La tendance actuelle de Huser sur I'action col­

lective, decoulant de l'engagem ent des organisations internationales en 

faveur du respect du droit humanitaire, n'est donc pas un hasard. 

Une conclusion s'impose alors : I'avenir de la C ommission 

dependra finalement de son utilisation, comprise comme l'une des 

m esures souhaitees , voire decidees et imposees, par la communaute 

internationale, dans Ie cadre d'une approche de type institutionnel. 

• 
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Abstract 

The International Humanitarian Fact-Finding 
Commission: an obsolete tool or a useful measure to 
implement international humanitarian law? 
by LUIGI (ONDORELLI 

The International Fact-Finding Commission mentioned by 

Article 90 ojAdditional Protocol I is the only new measure intro­

duced by the Diplomatic ConJerence oj 1974-1977 intended to 
strengthen implementation oj international humanitarian law. (The 
word 'humanitarian ' was added to the title by the Commission itself, 
in order to better express the Commission's limited jurisdiction.) The 
Commission was established and its rules ojprocedure were adopted, 
but never since 1977 has any party to an armed coriflict or any other 

State ever asked the Commission to exercise its activity in a concrete 

situation. The author (a member oj the Commission) examines the 

reasons oj this apparmt Jailure and suggests new ways oj understand­
ing Article 90. H e has no doubts about the Commission's usefulness, 

and he calls upon States and the other members oj the international 
community - in particular the United Nations - to accept the 

Commission as a tool Jor strengthening respect Jor international 
humanitarian law. 
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par 
CYRIL LAUCCI 

Juger et faire juger les auteurs 
de violations graves du droit 
international humanitaire 

Reflexions sur la mission des Tribunaux penaux 
internationaux et les moyens de l'accomplir 

L
es Tribunaux penaux internationaux pour l'ex-Yougoslavie 

et pour Ie Rwanda ont respectivem ent ete crees en 1993 1 et 

1994.2 Ces Tribunaux sont charges de juger les personnes 

presumees responsables de violations graves du droit interna­

tional humanitaire cOITllnises sur Ie territoire de l' ex-Yougoslavie 

(TPIY) depuis 1991, et au R wanda (TPR) en 1994. Depuis leur crea­

tion, ces Tribunaux ont de livre des actes d 'accusation, des mandats 

d' arrets, diverses decisions prises en premiere instance ou en appel et 

me me des jugements, Ie tout constituant une contribution appreciable 

au developpement du droit penal internationaP 

En depit de l'incontestable importance du travail deja 

accompli, les deux Tribunaux penaux internationaux sont pourtant 

loin d' achever leur tache. A la fin du mois de decen"lbre 2000, seules 

cinq affaires etaient definitivem ent closes devant Ie Tribunal pour l'ex­

Yougoslavie,4 et trois devant Ie Tribunal pour Ie R wanda5. D e nom ­

breux accuses sont actuellement en detention dans l'attente de leur 

proces: trente-quatre accuses devant Ie TPIY et trente- cinq devant Ie 

TPR. Certains ont mem e fait l'obj et d 'une liberation provisoire, Ie 

TPIY ne pouvant assurer l' ouverture de leur proces dans un delai rai­

sonnable.6 Un nombre indetermine d 'accuses devant les deux 

Tribunaux n' ont toujours pas ete arretesJ 

CYRIL LAUCCI, docteur en droit, est actuellement assistant temporaire d'ensei­

gnement et de recherche a la faculte de droit d'Aix-en-Provence-Marseille III. 
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Ces quelques chiffres sullisent amettre en relief l'etendue 

du travail restant aaccomplir par les deux Tribunaux penaux interna­

tionaux. Au rythme actuel des proces, et me me si les deux Tribunaux 

renonyaient a partir d'aujourd'hui a proceder a de nouvelles arresta­

tions - ce qui est plus qu 'improbable - plusieurs annees, voire plu­

sieurs decennies, s' ecouleront avant qu'ils aient acheve leur mission. 

Certes, la justice penale a Ie temps: les crimes de la competence des 

deux Tribunaux sont imprescriptibles. Certes, egalement, les resolu­

tions qui ont cree les deux Tribunaux n'ont pas prevu de terme aleur 

existence. Mais cette situation ne va pas sans poser un certain nombre 

de problemes. En particulier, les deux Tribunaux penaux internatio­

naux coutent cher: les budgets reguliers du TPIY et du TPR s' eIe­

vaient pour la seule annee 2000 a respectivement environ 96 millions 

de dollars et 80 millions de dollars. Ces chillies augmentent constam­

ment8. Pour 1'annee 2001, ils devraient encore subir une nette aug­

mentation, du fait des recentes mesures adoptees par Ie Conseil de 

securite dans sa resolution 1329 du 30 novembre 2000: afin d'accele­

rer les procedures, Ie nombre de juges permanents devant les deux 

Tribunaux a ete porte aseize et un groupe de juges ad litem - nom­

mes pour sieger dans une seule affaire particuliere - a ete cree. 

1 Conseil de securite , res . 827 du 25 mai 

1993· 
2 Conseil de securite, res . 955 du 

8 novembre 1994. 

3 Plusieurs chroniques de I'activite des 

deux Tribunaux penaux internationaux exis· 

tent. Voir notamment H. Ascensio/R. Maison, 

Annuaire Fran,ais de Droit International; 

A. M. La Rosa/F. Patel King, European Journol 

of International Law; C. Laucci, L'Observateur 

des Nations Unies. 

4 Drazen Erdemovic, Dragan Papic (ac· 

quitte). Dusko Tadic, Ziatko Aleksovski et 

Anto Furundzija. Onze proces sont en appel. 

5 lean Kambanda, Georges Ruggiu et Omar 

Serushago. D'autres proces sont en appel, 

dont ceux de Clement Kayishema et lean·Paul 

Akayezu dont les audiences d'appel ont res­

pectivement commence Ie 30 octobre et 

Ie 1" novembre 2000. 

6 Zejnil Delalic a ete acquitte Ie 16 no­

vembre 1998 et libere, mais son proces en 

appel est en attente; Simo Zaric et Miroslav 

Tadic ont ete liberes provisoirement Ie 19 avril 

2000; Milan Simic, Ie 7 juin 2000. 

7 Certains actes d'accusation demeurant 

secrets, iI est impossible de connaTtre avec 

exactitude Ie nombre de personnes accusees 

devant les deux Tribunaux. 

8 Par exemple, Ie budget regulier du Tribu· 

nal pour I'ex-Yougoslavie etait de 276 000 dol­

lars en 1993; 10 800 000 dollars en 1994; 

25 300 000 dollars en 1995; 35 430 622 dol­

lars en 1996; 48 587 000 dollars en 1997; 

64 775 300 dollars en 1998; 94 103 800 dollars 

en 1999. 
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Ces recentes mesures demontrent la preoccupation du 

Conseil de securite et de la communaute internationale al'egard de la 

lenteur des procedures devant les Tribunaux penaux internationaux et 

du cout engendre par Ie prolongement inde£ini dans Ie temps de 

l'existence de ces juridictions. Au point que cette longevite remette en 

question l'idee meme de creer de nouvelles juridictions penales inter­

nationales. La creation d'un Tribunal special pour la Sierra Leone, 

envisagee par Ie Conseil de securite dans sa resolution 1315 du 14 aout 

2000, pourrait bien echouer sur l'ecueil budgetaire: Ie Conseil de 

securite n'envisage en dfet qu'un financement sur la base de contribu­

tions volontaires des Etats et des organisations intergouvernementales 

et non gouvernementales, idee dont Ie manque de realisme a ete sou­

ligne par Ie secretaire general des Nations Unies dans son rapport sur 

la creation de ce TribunaJ.9 

Au-deIa d'une simple question budgetaire, c'est done bien 

Ie principe tneme du recours a la creation de nouvelles juridictions 

penales internationales qui est en jeu; une question d'autant plus pre­

occupante que la creation effective de la future Cour penale interna­

tionale n' est pas encore acquise, Ie seuil des soixante ratifications etant 

encore loin d'etre atteint. L'epineux probletne de la lenteur des juri­

dictions penales internationales - et donc de leur cout - impose une 

re£lexion de fond sur leur role (en particulier Ie type de crirninels 

devant en priorite etre juges devant elles), sur l'articulation des compe­

tences nationales et internationales a l' egard des violations graves du 

droit international humanitaire et sur la part de repression dont pour­

raient etre chargees les juridictions nationales de certains Etats. 

Ajuridictions extraordinaires, criminels hors 
du commun 
Les juridictions penales internationales ont de tout temps 

ete des juridictions extraordinaires, creees ala suite de crimes dont la 

gravite exceptionnelle appelait une reaction, elle-meme exception­

nelle, a1'encontre des principaux responsables. Pourtant, les Tribunaux 

penaux internationaux pour l'ex-Yougoslavie et Ie Rwanda ont 

9 Doc. 5/2000/915. 4 oetobre 2000. 
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partiellement rompu avec cette tradition, en poursuivant egalement des 

responsables subalternes, ce qui n' est pas sans consequences sur les 

conditions de la repression, tant nationale qu'internationale, des crimes. 

Les limites traditionnelles de la repression devant 

les juridictions penales internationales 

Les precedents historiques aux Tribunaux actuels sont suf­

fisamment rares pour etre connus. 11 s'agit a chaque fois de reprimer 

des crimes d'une extreme gravite, qu'il s'agisse de crimes contre la paix 

(condamnation a Naples en 1268 de Conradin von Hohenstaufen 

pour declenchement d'une guerre injuste; decision d'Aix-Ia-Chapelle 

de 1810 par laquelle Napoleon Ie, est mis en detention pour avoir 

declenche des guerres qui avaient brise la paix mondiale ; article 227 du 

Traite de Versailles de 1919 relatif au jugement du Kaiser Guillaume II 

devant un tribunal international; article 6 a) du Statut du Tribunal 

militaire international de Nuremberg ... ), ou de violations graves du droit 

des conjlits armes Uugement de Peter von Hagenbach a Breisach en 

1474 par un tribunal de vingt-huit juges originaires des Btats allies 

du Saint Empire romain germanique pour crimes contre «les lois de 

Dieu et des hommes»; sanctions a l'encontre du Comte Rosen en 

1689 pour avoir mene un siege cruel contre Londonderry; article 227 

du Traite de Versailles; article 230 du Traite de Sevres prevoyant la 

comparution des hauts responsables du gouvernement ottoman pour 

Ie massacre de la population armenienne; article 6 b) et c) du Statut du 

Tribunal militaire international de Nuremberg .. .)1 0. 

Les actes vises par ces precedents constituent achaque fois 

des crimes commis aune grande echelle et qui ont implique la parti­

cipation de centaines, voire de milliers d'intervenants. Pourtant, 

la repression envisagee dans chacun de ces cas se limite aune person­

ne - Conradin von Hohenstaufen, Ie Comte Rosen, Napoleon Ie., 

Guillaume II - ou aquelques-unes - les hauts responsables du gou­

vernement ottoman, vingt-quatre « grands criminels de guerre» a 

10 M. C. Bassiouni, ({ Le droit penal interna· pp. 41.82; dans S. Szurek, H. Ascensio/E. 

tional: son histoire, son objet, son contenu ", Decaux/A. Pellet (ed.), Droit international 
Revue internationale de droit penal, 1981, penal, Pedone, Paris, 2000, pp. 7'22. 
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Nuremberg,ll vingt-huit autres «grands criminels de guerre» a 
Tokyo.' 2 Ce sont a chaque fois les plus hauts responsables qui sont 

juges: ceux qui sont a l'origine de la commission des crimes, qui ont 

pris la decision de les faire commettre ou qui ont use de leur pouvoir 

pour en faciliter la mise en ceuvre. 

Qu'advient-il des autres personnes qui; sans etre a1'ori­

gine de la commission des crimes, y ont participe? Les precedents les 

plus recents - articles 228 et 229 du Traite de Versailles, dispositions 

relatives ala repression des crimes commis pendant la Seconde Guerre 

mondiale - renvoient a la competence des juridictions nationales 

pour leur jugement; certaines juridictions speciales sont d'ailleurs 

creees acet effet. 13 Il s' etablit ainsi un partage de la repression entre les 

juridictions penales internationales, dont la competence se limite au 

jugement des plus grands criminels, et les juridictions nationales, com­

petentes pour juger les agents subalternes qui ont participe aux crimes. 

La competence des juridictions nationales, residuelle, 

concerne de td:s loin Ie plus grand nombre de personnes. Ainsi, par 

exemple, les Tribunaux militaires speciaux crees apres la Seconde 

Guerre mondiale dans les zones d'occupation de l'Allemagne auraient, 

a eux seuls, juge environ quinze mille personnes 14; de 1945 a 1948, 

huit cent neuf proces pour crimes conunis pendant la guerre se 

seraient deroules aux Etats-Unis; cinq cent vingt-quatre au Royaume­

Uni; deux cent cinguante-six en Australie; deux cent cinquante­

guatre en France ... 15 Le plus grand nombre de prod~s se seraient 

11 Sur la liste des vingt-quatre accuses, crimes cantre /'humanite et de I'appartenance 

vingt-deux sont juges, dont dix-neuf sont a une arganisation criminelle, L.G.D.J.­
juges coupables; Krupp von Bohlen und Bibliotheque de Droit International, Paris, 

Halbach echappe au jugement en raison de 1960, pp. 488-493. Vo ir aussi les Commissions 

son etat de sante; Ley se suicide avant Ie militaires alliees pour l'Extreme-Orient. 

debut du proces. 14 Environ dix mille devant les tribunaux de 

12 Sur la liste des vingt-huit accuses, deux la zone russe; deux mille cent sept devant les 

decedent pendant Ie proces et un autre tribunaux de la zone fran~aise; mille huit cent 

echappe a la condamnation pour des raisons quatorze devant les tribunaux de la zone ame­

de sante mentale. ricaine; et mille quatre-vingt cinq personnes 

13 Voir les Tri bunaux militaires speciaux devant les tribunaux de la zone britannique. 

crees en vertu de la Loi N° 10 du Conseil de Voir M. C. Bassiouni, op. cit. (note 10), p. 57. 

contra Ie all ie en Allemagne. H. Meyrowitz, La 1S/bid. 

repressian par /es tribunaux allemands des 

http:effet.13
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deroules devant les juridictions allemandes. De 1945 a 1988, la 

Republique federale d'Allemagne aurait juge, selon certains auteurs, 

plus de quatre-vingt- onze mille personnes. 16 

Les nouvelles ambitions des Tribunaux penaux inter­

nationaux 

Le Statut des Tribunaux penaux internationaux pour 1'ex­

Yougoslavie et pour Ie Rwanda ne fait nulle part reference aune que1­

conque limitation de leur competence au jugement des seuls «grands 

criminels ». Ni les resolutions du Conseil de securite decidant la crea­

tion des Tribunaux, ni les rapports du secretaire general des N ations 

Unies sur la question ne se referent anne telle limitation. 

Mais comment envisager serieusement que les onze juges 

qui composaient au depart chacun des deux Tribunaux jugent a eux 

seuls la totalite des dizaines de milliers de personnes impliquees dans 

les crimes commis en ex-Yougoslavie et au Rwanda, en leur assurant, 

qui plus est, un deuxieme degre de juridiction ? Seules quelques 

personnes responsables pourront etre jugees devant chacun des 

Tribunaux; les autres devront comparaitre devant les juridictions 

nationales, auxquelles 1'article 9 du Statut du TPlet 1'article 8 du Statut 

du TPR reconnaissent une competence concurrente. Bien qu 'une telle 

limitation n'apparaisse nulle part dans les textes fondateurs des deux 

Tribunaux, elle s'itTlpose d' elle-meme. 

Le fait que les Tribunaux pour l'ex-Yougoslavie et pour Ie 

Rwanda ne pourront juger que quelques-unes des personnes respon­

sables des crimes de leur competence ayant ete adnus, il reste adeter­

nuner comment Ie choix doit s'operer entre les accuses potentiels. 

C'est sur ce point que 1'absence de limitation statutaire de la compe­

tence des deux Tribunaux a la repression des seuls grands crinunels 

apparait la plus genante. Mais elle ne l'est pas en realite. Au contraire, 

une telie limitation mentionnee dans Ie Statut aurait sans donte donne 

lieu ad'infinies contestations sur Ie caractere de «grand crin1inel,) ­

16 A. Marschik, The Politics of Prosecution: Law of War Crimes, Kluwer Law Internationa l, 

European National Approaches to War Crimes, La Haye/Londres/Boston, 1997, pp. 74'77. 

T. l. H. McCormack/G. I. Simpson (ed .), The 
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indefinissable - de chaque accuse. Son absence du Statut conIere 

une totale liberte d' appreciation de l'opportunite des poursuites aux 

organes des Tribunaux investis du pouvoir de mettre les personnes en 

accusation. Ce pouvoir est confie par Ie Statut au procureur17 et, dans 

une moindre mesure, au juge charge de confirmer 1'acte d'accusa­

tionls . 

La selection des personnes devant etre jugees devant les 

deux Tribunaux penaux internationaux repond donc aun simple cri­

tere d'opportunite. Cette solution est conforme au principe de 1'op­

portunite des poursuites en matiere penale, qui constitue un principe 

general de droit penal commun a l'ensemble des systemes repressifs 

nationauxl9 . Un tel critere d'opportunite echappe par definition au 

controle de la regIe de droit et l'on ne saurait par consequent contes­

ter les choix operes par les deux Tribunaux penaux internationaux 

dans ce domaine. Mais on peut toutefois formuler quelques observa­

tions sur Ie role que ces juridictions donnent ala justice penale inter­

nationale qu' elles incarnent, ainsi que sur les consequences de ces 

choix sur leur activite et, notamment, leur encombrement actuel. 

Les premieres personnes detenues dans l'attente de leur 

proces devant Ie Tribunal pour ]' ex-Yougoslavie ont ete: Dusko Tadic, 

president du bureau local du parti democratique serbe dans la munici­

palite de Kozarac, arrete en fevrier 1994 en Allemagne et transfere au 

Tribunal Ie 24 avril 1995; Ie general Djorde Djukic, membre de l'etat­

major principal de 1'armee des Serbes de Bosnie, arrete en Bosnie­

Herzegovine et transfere au Tribunal Ie 12 fevrier 199620 ; Goran Lajic, 

17 Le procureur du Tribunal pour I'ex· 

Yougoslavie est aussi procureur du Tribunal 

pour Ie Rwanda, mais iI dispose pour Ie secon­

der d'un procureur adjoint devant ce Tribunal 

(article 15 du Statut du Tribunal pour Ie 

Rwanda). 

18 Le juge ne peut en effet que confirmer 

ou rejeter I'acte d'accusation, sans Ie modi· 

fier. II peut toutefois aussi surseoir it statuer 

pour permettre au procureur de modifier 

I'acte et lui demander des elements de preuve 

supplementaires. Voir C. Laucci, dans Ascen· 

sio et aI., op. cit. (note 10), pp. 757-762. 

19 Ce principe connal! cependant certaines 

nuances, notamment dans les pays oil la 

constitution de partie civile en matiere penale 

oblige Ie ministere public it engager I'action 

publique. Voir j. Pradel, Droit penal compare, 

Dalloz, Paris, 1995, pp. 477"481. De meme, 

lorsque Ie droit international cree une obliga­

tion de poursuivre les auteurs de certains 

crimes, ou de les extrader, it la charge des juri­

dictions nationales. 

20 Le general Djukic est decede de maladie 

Ie 18 mai 1996. 
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un gardien du camp de Keraterm, arrete en Allemagne Ie 

18 mars 1996 et transfere au Tribunal en mai 199621 
; Drazen 

Erdemovic, soldat de l'armee des Serbes de Bosnie, arrete en Bosnie­

Herzegovine et transfere au Tribunal en mai 1996 ; Ie general Tihomir 

Blaskic, chef de la zone operationnelle de Bosnie centrale des forces 

armees du Conseil de defense croate, qui s'est rendu volontairement au 

Tribunal Ie 1 er avril 1996; Zejnil Delalic, commandant du 1er groupe 

tactique de l'armee bosniaque et responsable de la coordination des 

forces bosniaques musulmanes et bosniaques croates dans la region de 

Konjic, arrete en Allemagne Ie 18 mars 1996 et transfere au Tribunal Ie 

8 mai 1996; Zdravko Mucic, commandant du camp de Celebici, arrete 

en Autriche Ie 18 mars 1996 et transfere au Tribunal Ie 9 avril 1996; 

Hazim Delic, commandant adjoint du camp de Celebici, et Esad 

Landzo, un garde du camp de Celebici, tous deux transferes au Tribunal 

par Ie gouvernement de Bosnie-Herzegovine Ie 13 juin 1996. 

Ce premier echantillon amene deux observations. D'une 

part, Ie Tribunal pour l'ex-Yougoslavie poursuit des personnes appar­

tenant aux differentes parties au conflit yougoslave: sur ces neuf dete­

nus, quatre - Tadic, Djukic, Lajic, Erdemovic - ont servi dans Ie 

camp serbe, quatre - Delalic, Mucic, Delic, Landzo - dans Ie camp 

bosniaque et un - Blaskic - dans Ie can'lp croate. Le Tribunal inter­

national entend ainsi garantir une justice impartiale et neutre, qui se 

garde de considerer rune des parties au conflit comme particuliere­

ment responsable des crimes commis. En outre, les personnes detenues 

ont servi a tous les niveaux de 1'autorite militaire et civile: on trouve 

en effet de simples executants - Lajic, Erdemovic, Landzo - des 

representants de 1'autorite subalterne civile - Tadic - et militaire -

Delic - et de hauts responsables militaires - Djukic, Delalic, Mucic, 

Blaskic. D 'autres hauts responsables civils ont par ailleurs ete mis en 

accusation, notamment Milan Martie, Radovan Karadzic puis, plus 

tard, Slobodan Milosevic. En poursuivant des personnes situees a to us 

les echelons de 1'autorite, Ie Tribunal entend ainsi eclairer les differents 

niveaux de responsabilite engendres par les violations graves du droit 

international humanitaire. Mais en poursuivant a la fois des personnes 

21 Goran Lajic sera finalement relache en 


raison d'une erreur sur son identite. 
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ayant servi du cote de toutes les parties belligerantes et a tous les 

niveaux de l'autorite civile et militaire, Ie Tribunal s'attaque a l'en­

semble des personnes ayant pris part aux crimes c0111l11is en ex­

Yougoslavie, sans selection. 

Ce n'est que dans un deuxieme temps que Ie procureur 

des deux Tribunaux penaux internationaux a affine sa politique crimi­

nelle. Le procureur Louise Arbour a concentre progressivement l'acti­

vite de ses services sur la poursuite des «gros poissons », selon l' expres­

sion consacree, c'est-a-dire des plus hauts responsables. 

La priorite donnee aux plus hauts responsables a constitue 

des l'origine la politique criminelle suivie par Ie procureur devant Ie 

Tribunal pour Ie Rwanda. La premiere vague d'actes d'accusation deli­

vres par Ie bureau du procureur au cours de l'annee 1996 a concerne 

des membres du gouvernement rwandais - Andre Ntagerura, Eliezer 

Niyitegeka - et de hauts responsables civils - Clement Kayishema, 

prefet de Kibuye - et militaires - Ie colonel Theoneste Bagosora, 

directeur de cabinet du ministere de la Defense, Ie lieutenant-colonel 

Anatole Nsengiyumva. On y trouve aussi des personnes intervenues a 
un echelon moins eleve dans la commission des crimes: des bourg­

mestres, dont Jean-Paul Akayezu, des conseiIlers COl11.munaux, des 

membres des partis extremistes, un pretre ... Si, la encore, la mise en 

accusation d'autorites subalternes repond au souci d'eclairer chaque 

niveau de participation au genocide, Ia priorite est neanmoins donnee 

aux plus hauts responsables. Le premier ministre du gouvernement 

interimaire rwandais, Jean Kambanda, est Ia seconde personne 

condamnee devant Ie Tribunal pour Ie Rwanda, Ie 4 septembre 1998. 

Devant Ie Tribunal pour l'ex-Yougoslavie, la concentration 

de la politique crimineIle suivie par Ie procureur sur Ies plus hauts res­

ponsables est plus tardive. Le 8 mai 1998, Louise Arbour decide Ie 

retrait des charges retenues contre quatorze accuses. Cette mesure fait 

suite aune reevaluation des actes d'accusation concernant des accuses 

non encore detenus. EIle vise a«accorder la priorite aux personnes en 

position de superieurs hierarchiques, ou sur les individus personneIle­

ment responsables de violations exceptionnellement brutales ou autre­

ment extremement graves. ( ... ) il n' est pas possible a ce stade de tenir 

de multiples proces separes pour des violations commises par des 
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individus qui pourraient etre juges de maniere adequate par une autre 

juridiction, telle que les tribunaux nationaux»22. 

Les deux Tribunaux penaux internationaux n'ont donc 

renoue que partiellement avec la tradition des precedentes juridictions 

penales internationales. Les hauts responsables ont la priorite devant les 

Tribunaux. Cette priorite est logique. Comme Ie soulignait la 

Conunission du droit international des Nations Unies, «un haut fonc­

tionnaire qui organise, autorise ou ordonne de tels crimes ou en est 

l'instigateur ne fait pas que fournir les moyens et agents necessaires pour 

commettre Ie crime, il abuse aussi de 1'autorite et du pouvoir qui lui ont 

ete confies. On peut donc Ie considerer comme encore plus coupable 

que Ie subordonne qui commet effectivement l'acte criminel »23. 

Ce meme raisonnement a d'ailleurs ete repris par Ie Tribunal pour Ie 

Rwanda dans Ie jugement Kambanda, ou il considere que 1'accuse 

« a abuse de son autorite et de la confiance de la population civile» et 

que «1'abus d'autorite ou de confiance est generalement considere 

comnle une circonstance aggravante »24. 

Mais les poursuites a l'encontre de criminels subalternes 

ne sont pour autant pas exclues. Le Tribunal pour l'ex-Yougoslavie a 

meme condamne de simples executants: Drazen Erdemovic, Esad 

Landzo. A1'argument de la defense selon lequel ce dernier, simple sol­

dat, n'aurait pas du etre poursuivi devant Ie Tribunal international, les 

juges ont repondu que si Ie procureur entendait bien donner la prio­

rite aux poursuites a l'encontre des detenteurs de l'autorite, il avait 

aussi prevu une exception dans Ie cas des crimes d'une exceptionnelle 

brutalite commis par des subalternes et que les actes reproches a 
Landzo entraient precisement dans Ie cadre de cette exception25 . 

La simple priorite n'exclut donc pas que les Tribunaux 

continuent de juger des criminels subalternes, chaque fois que de telles 

22 Extrait de la declaration du procureur 

Louise Arbour a la suite du retrait des 

charges, Bulletin, n° 21, p. 4. 

23 Commission du droit international, 

Rapport, 1996, p. 57. 

24 Tribunal penal international pour 

Ie Rwanda, Chambre I, Affaire Kambanda, 

nO ICTR'97'23'S, Jugement portant condamna· 

tion, 4 septembre 1998, par. 44· 

25 Tribunal penal international pour 

l'ex·Yougoslavie, Chambre de premiere ins· 

tance, Affaire De/alic, Mucic, De/ie, Landzo , 

n° IT·96·21·T, Jugement, 16 novembre 1998, 

par. 1281. 
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poursuites leur paraitront opportunes. Mais c' est alors que se pose Ie 

probleme de l'encombrement des deux juridictions. 

Les consequences sur la repression 

La liberte que se donnent les Tribunaux de juger n 'im.­

porte qui ne signifie pas, certes, qu'ils entendent juger tout Ie monde. 

Mais il n'en resulte pas moins une multiplication des actes d'accusation 

et, des lors que certains accuses sont arretes, des proces a tenir devant 

les Tribunaux penaux internationaux. Cette multiplication, alors que Ie 

nombre de juges et de chambres reste fixe26 , provoque immanquable­

ment un encombrement des deux juridictions. La duree des proce­

dures augmente. Les delais de detention provisoire, dans l'attente du 

proces, s'allongent egalement, au point de depasser, de l'avis des juges 

internationaux, les limites du raisonnable. Finalement, les Tribunaux 

arrivent au niveau de saturation actuel, sans qu'il soit possible de dire 

combien d'annees encore illeur faudra avant la fin des poursuites en 

cours. 

Une autre consequence prejudiciable a 1'idee de justice 

penale internationale est que cette politique crim.inelle ouverte 

conduit les Tribunaux aaccaparer l'ensemble des informations sur la 

commission des crimes, privant ainsi les juridictions nationales qui 

desirent proceder a des enquetes et des poursuites - certes rares ­

des elements de preuve necessaires. L'article 41 du Reglement de pro­

cedure et de preuve du Tribunal pour l' ex-Yougoslavie rend Ie procu­

reur « responsable de la conservation, la garde et la securite des infor­

mations et des elem.ents de preuve materiels recueillis au cours des 

enquetes». En vertu de cet article, les services du Procureur peuvent 

placer sous scelles tous les elements de preuve qu'ils ont recueillis, 

interdisant ainsi leur divulgation, y compris aux services d' enquete 

nationaux qui pourraient, Ie cas echeant, les utiliser dans Ie cadre de 

poursuites engagees devant les juridictions nationales. Aucune regIe ne 

prevoit la communication de ces elements aux autorites nationales, a 

26 Sauf quand Ie Conseil de securite 

decide d'en augmenter Ie nombre comme i1I'a 

deja fait a deux reprises. 
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I' exception des cas OU ces dernieres ont engage des poursuites al'en­

contre d'une personne accusee devant Ie TribunaP7 Si rien n'interdit 

aux autorites nationales de demander la communication de certains 

eH:ments de preuve - encore faut-il, cependant, qu'elles en connais­

sent l'existence -, aucune procedure ne Ie prevoit et cette demande 

devra par consequent faire l'objet d'une decision au cas par cas. 

Au-deIa de la surcharge de travail que represente pour les 

services d'enquete des Tribunaux penaux internationaux Ie recueil 

tous azimuts des elernents de preuve, leur monopole sur ces elements 

fait obstacle a la repression des crimes devant les juridictions natio­

nales. Les juridictions internationales sont saturees; les juridictions 

nationales sont privees des moyens de fonctionner .. . All total, c' est 

l'ensemble de la repression, nationale et internationale, des crimes qui 

se trouve soit retardee, soit compromise, renforc;;ant d'autant l'impu­

nite. 

L'articulation des competences nationales et interna­
tionales en matiere de repression 
En s'attaquant indistinctement a1'ensemble des personnes 

ql1l ont participe a la commission des crimes, les Tribunaux penaux 

internationaux ont prive d' effet utile Ie principe de competence 

concurrente des juridictions na tionales inscrit dans leur Statuto Une 

consequence d'autant plus regrettable que, dans de nombreux Btats, la 

legislation prevoit la competence des juges nationaux a l'egard des 

crimes commis en ex-Yougoslavie et au Rwanda. 

Primaute des Tribunaux penaux internationaux et 

competence concurrente des juridictions nationales 

L'articulation entre les Tribunaux penaux internatio­

naux et les juridictions repressives nationales est definie par Ie Statut 

en termes de primaute des premiers et de competence concurrente 

des secondes. L'article 9 du Statut du Tribunal pour l'ex-Yougoslavie 

dispose: 

27 Art. 11 bis du Reglement de procedure et 

de preuve du Tribunal pour l'ex·Yougoslav ie. 
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« 1. Le Tribunal international et les juridictions nationales sont 


concurremment competents pour juger les personnes presumees 


responsables de violations du droit international humanitaire 


comrnises sur Ie territoire de l'ex-Yougoslavie depuis Ie l or jan­


vier 1991. 


«2. Le Tribunal international a la primaute dejuridiction sur les 


juridictions nationales ( ... )). 


L'article 8 du Statut du Tribunal pour Ie Rwanda rep rend la 


meme regie. 


La primaute des Tribunaux internationaux leur pennet 

notamment de demander a tout moment aux juridictions nationales 

de se dessaisir en leur faveur: les poursuites engagees devant les juges 

nationaux sont dans ce cas interrompues et Ie dossier est transmis au 

Tribunal international. Elle implique egalement l'autorite negative de 

chose jugee devant les juridictions nationales des jugements rendus par 

les Tribunaux internationaux, exprimee dans les statuts par reference 

au principe non his in idem28 Au contraire, les juridictions nationales 

peuvent juger les auteurs de crimes de la competence des Tribunaux 

pour l'ex-Yougoslavie et pour Ie Rwanda si ces derniers n 'intervien­

nent pas pour imposer leur primaute, et les jugements rendus par ces 

juridictions sont dotes de 1'autorite negative de chose jugee devant les 

Tribunaux internationaux, sauf dans les cas ou les poursuites s'avere­

raient dolosives ou n'auraient pas ete menees sous une qualification 

appropriee29 . 

La concurrence de COl11_petences a pour autre conse­

quence que les Tribunaux penaux internationaux peuvent renoncer a 
exercer leur competence prioritaire et laisser aux juridictions natio­

nales Ie soin de juger un accuse. C'est ainsi, notaml11_ent, que Dusko 

Cvjetkovic, accuse de crimes comrnis au cours de 1'attaque du village 

28 Pour une presentation des regles 

de competence concurrente, vo ir notamment 

F. Lattanzi, « La primazia del Tribunale Penale 

Internazionale per la ex- Iugoslavia suite giuris­

dizioni interne», Rivista di Diritto Internazio­

nale, 1996, pp. 597-619; P. Weckel, « L' insti­

tution d'un Tribunal penal international pour la 

repression des crimes de droit humanitaire en 

Yougoslavie », Annuaire Franr;:ais de Droit 

International, 1993, pp. 232-261; H. Ascensio, 

dans Ascensio et al., op. cit. (note 10), 

pp·7 28-7 29· 

29 Article 10, par. 2 du Statut du Tribunal 

pour l'ex-Yougoslavie; article 9, par. 2 du 

Statut du Tribunal pour Ie Rwanda. 
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de Kucice en 1992, a ete juge devant les tribunaux autrichiens et 

acquitte Ie 31 mai 1995; de meme, Refic Saric, un gardien du camp de 

prisonniers de Dretelj, a ete juge et condamne au Danemark, en 

novembre 19943°. 
Comme cela a deja ete indique, l'article 11 bis du 

Reglement de procedure et de preuve du Tribunal pour 1'ex­

Yougoslavie prevoit la possibilite de suspendre un acte d'accusation 

confirme devant Ie Tribunal et de laisser les juridictions nationales 

d'un Etat sur Ie territoire duquel l'accuse a ete arrete Ie poursuivre 

dans Ie cas ou elles y sont disposees. Le paragraphe b) de l'article per­

met au procureur de communiquer aux autorites de l'Etat concerne 

toutes les informations relatives a 1'affaire qu'iljuge appropriees, resol­

vant ainsi la difficulte creee par la mise sous scelles des elements de 

preuve. Cet article a ere ajoute au Reglement par un amendement du 

12 novembre 1997 et ne dispose pas encore d' equivalent dans Ie 

Reglement du Tribunal pour Ie Rwanda. 

La competence des juridictions nationales a 
l'egard des crimes definis par Ie Statut des Tribunaux 

internationaux 

Les crimes de la competence des Tribunaux penaux inter­

nationaux entrent, dans de nombreux cas, dans Ie champ de la compe­

tence des juridictions nationales, et cela de differentes manieres. 

On pourrait tout d'abord defendre que 1'affirmation de la 

competence concurrente des juridictions nationales aux articles 9 et 8 

du Statut des Tribunaux internationaux pour l'ex-Yougoslavie et pour 

Ie Rwanda - «Le Tribunal ( .. . ) et les juridictions nationales sont 

concurremment COlTlpetents pour juger (... )>> - suffit aconferer aux 

juridictions nationales de tous les Etats membres des Nations Unies 

competence pour poursuivre les criminels. Une telle affirmation est 

toutefois contestable, notamment en raison du caractere tres general de 

la disposition: la determination et l'organisation des competences juri­

dictionnelles nationales ne se satisfont pas d'une simple affirmation de 

30 M. C. Bassiouni/P. Manikas, The Law of mer Yugoslavia, Transnational Publishers Inc., 

the International Criminal Tribunal for the for· New York, 1996, p. 316, note 40. 
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principe et necessitent, notamment, la designation, a l'interieur de 

l'appareil judiciaire de chaque Etat, des juridictions chargees de les 

exercer; or, de tels details vont bien au-deIa de ce qu 'une resolution du 

Conseil de securite peut regler. On pourrait, certes, defendre que la 

resolution se contente de creer une obligation de prevoir la compe­

tence des juridictions nationales a la charge des Etats, ces derniers 

devant prendre les mesures nationales d'adaptation de leurs regles de 

competence et de procedure internes; mais ni les statuts, ni les resolu­

tions auxquelies ils sont annexes, ni encore les rapports rendus par Ie 

secretaire general des Nations Unies et commentant la creation des 

Tribunaux ne font reference aune telie obligation. La competence des 

juridictions nationales mentionnee aux articles 9 et 8 du Statut pour 

l' ex-Yougoslavie et pour Ie Rwanda est, par consequent, celie que la 

legislation nationale de chaque Etat prevoit. C'est a l'interieur de ces 

legislations nationales qu'elle doit etre recherchee. 

En vertu des differents titres de COlnpetence classiquement 

retenus par les legislations nationales - territoriale, personnelie active 

et passive31 - les juridictions des Etats sur Ie territoire desquels les 

crimes ont ete comrnis - Etats issus de l' ex-Yougoslavie, Rwanda et 

Etats voisins a condition que les crimes aient he commis par des 

Rwandais - et des Etats de nationalite de l'auteur et de nationalite de 

la victime sont competents. Certains de ces Etats se sont d'ailleurs acti­

vement investis dans la repression des crimes comm.is sur leur terri­

toire, par ou a I'encontre de leurs ressortissants, a commencer par Ie 

Rwanda32. 

Certains crimes de la competence des deux Tribunaux 

entrent de plus dans Ie champ de competence universelle33 des juridic­

tions nationales en vertu des conventions internationales . C'est au 

moins Ie cas des infrac tions graves aux Conventions de Geneve de 

31 Pour une etude generale de ces diffe· 33 Pour une etude generale de la com· 

rents titres de competence, voir A. Yokaris, petence universe lie, voir G. Gu illaume, 

dans Ascensio et al., ap. cit. (note 10), « La competence universelle. Formes ancien· 

pp. 897'9°4· nes et nouvelles », dans Droit penal, droit 

32 Plusieurs dizaines de milliers de per· eurapeen - Melanges offerts a Georges 

sonnes demeurent actuellement en prison Levasseur, Litec, Paris, 1992, pp. 23'36; 
au Rwanda dans I'attente de leur proces G. de la Pradelle, dans Ascensio et 01., ap. cit. 

pour partic ipation au genoc ide de 1994. (note 10), pp. 905'918. 
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194934 figurant a l'article 2 du Statut du Tribunal pour l'ex­

Yougoslavie, de certaines violations des lois ou coutumes de la guerre 

mentionnees a 1'article 3 de ce Statut, lorsqu'elles constituent des 

infractions graves au premier Protocole additionnel de 197735 , et de la 

torture (l'article 5 f) du meme Statut), et aux articles 3 f) et 4 a) du 

Statut du Tribunal pour Ie Rwanda. 

Toutefois, la portee reelle de ces dispositions convention­

nelles depend largem.ent des mesures prises dans la legislation nationale 

de chaque Btat pour leur mise en ceuvre concrete. Il s'agit non seule­

ment d'incorporer Ie principe de competence universelle dans Ie droit 

national, mais aussi d ' en definir les modalites techniques: quel est Ie 

tribunal national competent? L'accuse doit-il etre present sur Ie terri­

toire? Sur ce point, on ne peut se contenter de rappeler que, queUes 

que soient les modalites choisies par les Btats pour incriminer et repri­

mer les crimes definis par ces Conventions, leurs obligations en la 

matiere demeurent. S'agissant de la mise en ceuvre de ces obligations 

par les juridictions nationales, une etude detaillee des dispositions per­

tinentes prevues par les droits nationaux s'impose. Or, les methodes 

d 'introduction de la competence universelle dans Ie droit interne des 

diBhents Btats varient37 . On distingue trois grands types de methodes 

utilisees par les Btats, alternativement et, souvent, cumulativement : 

• La methode analogiqlle consiste a considerer que les crimes 

definis par les conventions internationales ne sont pas differents de 

ceux definis par la legislation penale nationale, et done, ales reprimer 

sur la base des qualifications internes. Les Btats qui retiennent cette 

methode38 etendent en general la competence universeUe - dont 

les ITlodalites techniques sont definies par Ie droit national- a l'ensem­

ble des infractions qu'ils se sont engages a rep rimer sur la base des 

34 La competence universelle est prevue 

aux art. 49, I" Convention; art. 50, II' Conven· 

tion; art. 129, III' Convention; et art. 147, 

IV' Convention. 

35 Art. 85 du Protocole I. 

36 Art. 5, par. 2 de la Convention du 

10 decembre 1984 contre la torture et les 

autres peines ou traitements cruels, inhu· 

mains ou degradants. 

37 Sur ce point, voir notamment I'etude 

realisee par les Serv ices consultatifs en 

droit international humanitaire du ClCR, 

Repression notionale des violations du droit 
international humanitaire (systemes romano· 
germaniques), CICR, Geneve, 1997. 

38 Cette methode est partiellement app li· 

quee par l'Allemagne, la France et la plupart 

des pays d'Afrique francophone. 
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conventions internationales39 ; mais des difficultes peuvent naitre de 

l'appreciation par les juges nationaux du caractere directement appli­

cable desdites conventions40 . 

• La methode du renvoi consiste a operer dans la legislation 

nationale un renvoi aux dispositions des conventions internationales 

qui definissent l'infraction. Les modalites techniques de la compe­

tence universelle des juridictions doivent cependant etre precisees 

par la loi nationale, les conventions ne pouvant entrer dans Ie detail 

de leur organisation judiciaire interne 41 • Cette methode presente les 

memes dangers que la premiere, du point de vue de l'appreciation 

par les juges nationaux du caractere directement applicable des 

conventions. 

• La troisieme methode, celle de l'incrimination specifique, 

consiste a creer dans Ie droit national une infraction particuliere cor­

respondant a chaque infraction definie dans les conventions. Dans ce 

cas,la loi qui cree l'infraction contere normalement la competence 

universelle aux juridictions du pays pour la reprimer42. Cette troi­

sieme methode evite les difficultes liees a l'application des conven­

tions internationales par les juges nationaux, qui n'ont qu'a appliquer 

leur droit interne. C'est donc dans les pays appliquant cette methode 

que la competence universelle a I'egard des crimes definis par les 

conventions internationales presente Ie moins de difficultes. Elle est 

utilisee dans la plupart des pays de common law, en Belgique, en 

Espagne, en Ethiopie, en Finlande, en Hongrie et dans la plupart des 

pays d'Amerique latine. 

39 Voir p. ex. art. 6, par. 9 du Code penal 

allemand, et I'art. 689 du Code de procedure 

penale fran,ais. 

40 Voir en particulier les contradictions de 

la jurisprudence fran,aise dans L'affaire Javor 

et outres : Cour de cassation, Chambre crimi· 

nelle, 26 mars 1996, et C. Lombois, « De la 

compassion territoriale», Revue de science 

criminelle et de droit penal compare, 1995, 

PP·399·403· 
41 Ainsi, en Su isse, I'art. 109 du Code penal 

militaire renvoie a la definition des infractions 

contenue dans les conventions internatio· 

nales relatives a la conduite de la guerre, et 

I'art. 9 du meme Code etend son application 

aux infractions commises a I'etranger, quelle 

que soit la nationalite de leur auteur. Le 

Danemark, la Norvege et les Pays· Bas appli· 

quent la me me methode. 

42 Au contraire, Ie droit america in a recours 

a cette methode sans retenir la competence 

universelle de ses tribunaux. Voir Ie U.s. War 

Crimes Act 1996, 21 aoOt 1996, dans 

International Legal Materials, 1996, p. 1540. 
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De plus, les lois adoptees dans de nombreux Etats pour 

1'adaptation de leur legislation nationale au Statut des Tribunaux 

penaux internationaux retiennent la competence de leurs juridictions 

repressives it regard des crimes. Les lois d'adaptation de la legislation 

nationale de vingt Etats ont ete etudiees pour la redaction de cet 

article43 . Sur les lois d'adaptation de ces vingt Etats, quinze envisagent 

la competence de leurs juridictions nationales pour reprimer les 

crimes de£inis dans Ie Statut des Tribunaux penaux internationau04 
; 

cinq sont muettes45 ; aucune ne l'exclut expressbnent. Sur les quinze 

lois d'adaptation qui envisagent la COlTlpecence des juridictions natio­

nales pour rep rimer les crimes de£inis par les Statuts, celles du 

Danemark, de la France, de la Grece et de la Roumanie etendent la 

competence universelle de leursjuridictions nationales it 1'ensemble de 

ces crimes. Dans les onze autres pays, il semble que les juridictions 

nationales ne soient competentes que dans les !imites de£inies par leurs 

regles generales de competence, qui retiennent, Ie plus souvent, la 

COlTlpetenCe universelle, au moins al'egard des infractions de£lnies par 

les conventions internationales. 

Rien n'interdit enfin aux pays dont la legislation connait 

la competence universelle d' etendre ce principe aux infractions de£l­

nies dans les statuts soit par une loi nouvelle, soit par Ie biais d'un 

accord passe avec les Tribunaux penaux internationaux et concernant, 

par exemple, l'organisation du proces de tel ou tel accuse devant ses 

juridictions nationales. 

43 Les references exactes de ces lois Hongrie, ltalie, Norvege, Roumanie, 

d'adaptation sont mentionnees en annexe. Royaume·Uni, Suede, Suisse. 

44 Allemagne, Autriche, Belgique, 45 Australie, Etats·Unis, Islande, Nouvelle· 

Danemark, Espagne, Finlande, France, Grece, Zelande, Pays· Bas. 
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Vers de nouvelles pistes: juger et faire juger certains 
accuses par les juridictions nationales 
Puisque les Tribunaux penaux internationaux pour 1'ex­

Yougoslavie et pour Ie Rwanda disposent d'une primaute de juridic­

tion et que les tribunaux nationaux sout competents, au moins partiel­

lement, pour reprimer les crimes de£inis par leur Statut, une solution 

visant a attenuer l'encombrement actuel des premiers pourrait consis­

ter a confier aux seconds une partie de la repression, sur Ie fondement 

de leur competence universelle. 

Certes, les juridictions nationales des Etats sur Ie territoire 

desquels les crimes ont ete commis pourraient egalement se voir 

confier Ie prod:s de certains accuses en vertu de leur competence ter­

ritoriale; mais, dans les Etats qui, comme Ie Rwanda ou la Bosnie­

Herzegovine, desirent proceder a la repression des violations du droit 

humanitaire, ces juridictions s'acquittent deja d'une enorme charge, 

qu'il n'est sans doute pas opportun d'alourdir davantage. C'est pour­

quoi il convient de privilegier 1'intervention des juridictions natio­

nales d'autres Etats, principalement sur Ie fondement de leur compe­

tence universelle. 

Cette solution a ete envisagee, au moins au stade de 

1'etude, au sein des Tribunaux penaux internationaux, ou ron parle de 

«delocalisation » des poursuites. Mais les obstacles techniques et les 

objections theoriques qu ' elle souleve font qu'il n' a pas ete juge bon, 

jusqu'a present, de 1'envisager comme une solution d'actualite. 

Les obstacles techniques 

Techniquement,la «deIocalisation» est tout a fait COlTlpa­

tible - et meme conforme - au Statut des deux Tribunaux, qui 

n'ont par consequent pas besoin d'etre une nouvelle fois modifies: en 

retenant la primaute de juridiction des Tribunaux internationaux, les 

articles 9 et 8, paragraphe 2 de chacun des deux Statuts leur conrerent 

toute latitude pour decider de juger eux-memes un accuse ou de Ie 

remettre pour jugelTlent devant une juridiction nationale; ils leur per­

mettent, surtout, de se ressaisir du dossier et de recuperer l'accuse, dans 

1'hypothese ou les juges nationaux ne s'acquitteraient pas convenable­

ment de la responsabilite qui leur est confiee. 
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La mise en place technique d'un tel systeme ne necessite­

rait que 1'adoption des dispositions adequates a 1'interieur des Re­

glements de procedure et de preuve des deux Tribunaux internatio­

naux. Cette modification n'a pas besoin de 1'intervention du Conseil 

de securite et peut etre realisee par un simple vote des juges46 . 

On a vu que 1'article 11 bis du Reglement du Tribunal 

pour l'ex-Yougoslavie prevoit deja la possibilite d'une suspension de 

l'acte d 'accusation en cas de poursuites devant lesjuridictions internes. 

L'hypothese visee par cet article est un peu differente. II s'agit du cas 

dans lequelles autorites du pays sur Ie territoire duquel une personne 

mise en accusation devant Ie TPIY a ete arretee desirent exercer elles­

memes les poursuites; si la Chambre de premiere instance juge oppor­

tun que l'affaire soit traitee devant les juridictions nationales de cet 

Btat, elle peut, par une ordonnance, suspendre 1'acte d'accusation 

international et laisser la procedure interne se poursuivre; a tout 

moment avant Ie prononce de la sentence par la juridiction interne, et 

alors que Ie procureur peut envoyer des observateurs suivre l'action en 

son nom, la Chambre de premiere instance peut annuler la precedente 

ordonnance et exiger Ie dessaisissement des juridictions internes et Ie 

transfert de l'accuse au siege du Tribunal international; l'Btat dont les 

juridictions sont dessaisies doit deferer sans retard a la demande de 

transfert, conformement a l'obligation generale de cooperation men­

tionnee a l'article 29 du Statut du Tribunal. 

Si l'hypothese de 1'article 11 bis ne concerne que la situa­

tion ou les autorites qui arretent l'accuse desirent Ie juger, il convien­

drait cependant d' etendre ses regles a tous les cas OU Ie Tribunal inter­

national deciderait de confier un accuse qu'il detient aux autorites 

d'un Btat afin qu'il y soit juge par ses tribunaux nationaux. L'arti­

cle 11 bis pourrait 'donc etre modifie en rempla\=ant Ie libelle actuel de 

son paragraphe a) par Ie texte suivant: « Lorsque, d'office ou sur la 

denunde du Procureur, la Chambre de premiere instance estime que: 

i) les autorites d'un Btat membre de 1'0rganisation des Nations Unies 

sont disposees a Ie poursuivre devant leurs propres juridictions ; et que 

46 Art. 6 du Reglement de procedure et de 

preuve du Tribunal pour l'ex-YDugoslavie. 
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ii) il serait bon, compte tenu des circonstances, que les juridictions 

dudit Btat se saisissent de l'affaire, la Chambre de premiere instance 

peut, apres avoir donne a un accuse deja place sous la garde du 

Tribunalla possibilite d 'etre entendu, ordonner que l'acte d'accusation 

etabli a l'encontre de ce dernier soit suspendu, en attendant que l'ac­

tion soit engagee devant les juridictions internes. » 

Une telle rem.ise devrait sans doute etre soumise a la 

conclusion d'un accord entre Ie Tribunal et l'Btat. Par cet accord, on 

pourrait imaginer que Ie Tribunal accepte de remettre l'accuse et les 

elements de preuve, tant a charge qu 'a decharge47 , qu'il detient, ainsi 

que d'assister les auto rites de l'Btat dans toute operation d'enquete 

complementaire. De leur cote, ces autorites pourraient s'engager a 

juger l'accuse dans les plus brefs delais, conformement a leur proce­

dure nationale, sur la base des chefs d'accusation mentionnes dans 

l'acte d'accusation international et en en retenant les qualifications. 

Elles devraient egalement accepter Ie controle du deroulement de la 

procedure par les services du procureur international et s' engager a 
n'appliquer, en cas de condamnation, que des peines compatibles avec 

Ie Statut du Tribunal international, c'est-a-dire excluant la peine de 

mort. Bien que la condition de conclusion d'un tel accord puisse etre 

implicite - la Chambre de premiere instance refusant de suspendre 

l'acte d'accusation aussi longtemps qu 'il n'a pas ete conclu ­

la necessite d'y proceder pourrait apparaitre dans Ie texte de l'arti­

cle 11 bis. Aux conditions i) et ii) du paragraphe A) pourrait etre ajou­

tee une troisieme conclusion, qui impliquerait «qu'un accord [soit] 

intervenu entre Ie Tribunal [ou Ie procureur] et les autorites de cet Btat 

sur les conditions pratiques d'organisation des poursuites devant ses 

juridictions internes ». 

Si l'adoption d 'un tel accord souleve plusieurs problemes 

techniques, aucun ne semble absolument insurmontable. Le Tribunal 

ne devrait accepter de conclure un tel accord qu'avec des Btats dont la 

47 En effet, en depit du caractere essen tiel· L'art. 68 du Reglement de procedure et de 

lement accusatoire de la procedure app liquee preuve prevo it la communication des ele· 

devant Ie Tribunal pour l'ex·Yougoslavie, Ie ments de preuve a decharge par Ie procureur 

procureur est responsable de I'instruction des a la defense. 

dossiers (art. 16) tant a charge qu'a decharge. 
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procedure penale respecte les garanties judiciaires fondamentales men­

tionnees dans Ie Statut48 

La competence des juridictions nationales a l' egard des 

crimes mentionnes dans Ie Statut constitue une condition sine qua non 

de 1'0rganisation du prod:s devant elles. 11 convient cependant de 

noter que, dans les Etats ou les accords internationaux s'integrent a la 

hierarchie des normes internes, cette competence pourrait eventuelle­

ment etre etablie ou completee par l'accord portant sur la remise de 

l'accuse; dans les autres Etats, la conclusion d'un tel accord pourrait 

etre 1'0ccasion d'adapter leur legislation au Statut du Tribunal en eten­

dant, par la voie legislative, la competence universelle de leurs juridic­

tions nationales aux crimes de£inis dans Ie Statuto 

Les modalites de la surveillance exercee par Ie procureur 

sur les poursuites internes et de l'utilisation des elements de preuve 

remis, en particulier leur communication ala defense et leur retour au 

Tribunal ala fin de la procedure, devraient etre definies dans l'accord. 

On pourrait meme envisager que Ie procureur ne remette que des 

doubles des elements de preuve, dont l'authenticite serait garantie par 

l'accord. 

Enfin, il semblerait logique que, en cas de condamnation, 

la peine soit purgee dans Ie pays ou elle a ete prononcee, Ii encore sous 

Ie controle du Tribunal-l9 . 

On pourrait critiquer Ie caractere aleatoire d'une telle pra­

tique, qui aurait pour effet de soumettre l'accuse ades regles de proce­

dure radicalement difIhentes selon l'Etat dans lequel son proces est 

organise; en particulier, l'accuse risquerait d'etre soumis aune proce­

dure inquisitoire, alors que la procedure du Tribunal international est 

principalement accusatoire. Sans qu'il soit necessaire d'emettre un 

quelconque jugenient sur la valeur respective des deux regimes de pro­

cedure et des avantages ou inconvenients qu'ils impliquent du point de 

vue de l'accuse, il convient de rappeler les quatre points suivants: 

1. Ie Statut du Tribunal est muet quant au choix entre les deux 

procedures; 

48 Art. 21 du Statut du Tribunal pour I'ex· 49 Art. 104 du Reglement de procedure et 

Yougoslavie. de preuve du Tribunal pour l'ex·Yougoslavie. 
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2. si l'article 20, paragraphe 3 du Statut indique que l'accuse doit choi­


sir de plaider coupable ou non coupable, ce sont les consequences atta­


chees ace choix qui distinguent les regimes accusatoire et inquisitoire, 


et non Ie fait qu'il soit propose; 


3. la procedure appliquee par Ie Tribunal international est en realite 


llne procedure mixte, retenant ala fois des elements propres aux sys­


temes accusatoire50 et inquisitoire51 ; 


4.l'article 11 bis du Reglement, dans sa redaction actuelle, et l'article 9, 


paragraphe 1 du Statut, qui retient la competence conCllrrente des 


juridictions nationales, presentent Ie meme inconvenient. 


La remise pour jugement de certains accuses aux juridic­

tions nationales peut etre envisagee a la fois par Ie Tribunal pour 

l'ex-Yougoslavie et par Ie Tribunal pour Ie Rwanda. Toutefois, Ie 

Reglement de procedure et de preuve de ce dernier ne contient, dans 

sa version actuelle, aucune regIe eqllivalente acelle de l'article 11 bis 

dll Reglement du TPIY. Une telle regIe devrait donc etre creee. 

Il reste que Ie probleme majeur auquel se heurte cette 

solution est Ia recherche des Etats disposes aprendre en charge de tels 

proces. L'action penale ne se resume pas, en effet, a une simple ques­

tion de competence. Sa mise en a:uvre repond ades criteres d'oppor­

tllnite, de politique penale, auxquels viennent s'ajouter, s'agissant de la 

poursuite a l'encontre de crimi nels internationaux ayant agi pour Ie 

compte des autorites d'un Etat tiers, des questions diplomatiques. Quel 

Etat serait demain pret, en particulier depuis la levee des sanctions a 
l' encontre de la Republique federale de Yougoslavie, ajuger l'un de ses 

agents? L' experience a montre Ia reticence des Etats amettre en a:uvre 

la repression des violations du droit international humanitaire sur Ie 

fondement de la competence universelle52 . 

50 Voir en particulier I'importance accor· 

dee au guilty plea, qui permet, dans I'hypo· 

these ou I'accuse decide de plaider coupable, 

de faire I'economie du proces proprement dit 

et de passer directement a la phase de deter· 

mination de la peine. 

51 Comme on I'a deja mentionne, Ie procu· 

reur du Tribunal exerce tous les pouvoirs d'en· 

quete du juge d'instruction, rassemblant a la 

fois les elements de preuve a charge et a 

decharge. 

52 Y. Sandoz, {( Penal Aspects of Inter· 

national Humanitarian Law», dans M. C. Bas· 

siouni (ed .), International Criminal Law ­

vol. 1 : Crimes, Transnationa l Publishers, New 

York, 1986, pp. 2°9'232. 
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Toutefois, sur Ie plan cliplomatique, I'organisation d'un 

proci~s en cooperation avec les Tribunaux penaux internationaux pre­

senterait aussi certains avantages pour I'Btat qui s'y engagerait. Ce 

serait en effet l'occasion pour lui de montrer sa bonne volonte a l'egard 

de la repression des crimes et de s'inscrire ainsi dans la categorie des 

«Btats vertueux », a I'instar des like-minded States qui se sont distingues 

par leur engagement en faveur de la Cour penale internationale lors de 

la Conference de Rome. II s'agit la d'un argument que les Tribunaux 

penaux internationaux pourraient faire valoir pour inciter les Btats a 

accepter de prendre en charge Ie prod~s de certains criminels. 

Les objections theoriques 

A quoi bon avoir cree les Tribunaux penaux internatio­

naux si la responsabilite du jugement des cril11inels echoit en dernier 

ressort aux juridictions nationales? Cette question theorique a d'au­

tant plus de poids que Ie desaveu eventuel quant au realisl11e de la 

conception d'une justice penale internationale que constituerait la 

solution envisagee rejaillirait immanquablel11ent sur Ie processus de 

creation de la future Cour penale internationale. Or, si son statut a ete 

adopte aRome Ie 17 juillet 1998, l'entree en vigueur de la convention 

qui la cree n'est pas encore acquise: sur les soixante ratifications 

requises, seules vingt-sept sont intervenues a la date du 31 decembre 

2000. Si la relTllSe par les Tribunaux penaux internationaux de certains 

de leurs accuses pour jugement devant les juridictions nationales doit 

etre analysee conune la demonstration de leur echec, alors cet echec 

risque d' entrainer celui de la creation de la future Cour penale 

internationale. La solution envisagee doit dans ce cas etre ecartee. 

Mais cette analyse est erronee a plus d'un egard, comme on Ie voit ci­

dessous. 

Premierement, parce que, sans l'intervention des 

Tribunaux penaux internationaux, l'arrestation de I'accuse et son 

jugement, que ce soit devant eux ou devant une juridiction nationale, 

auraient ete impossibles. Seuls les Tribunaux penaux internationaux 

sont en effet investis de l'autorite necessaire pour exiger des autorites 

nationales de l'Btat sur Ie terri to ire duquel Ie criminel se trouve son 

arrestation et son transfert. Les Btats sont soumis, en vertu des statuts 
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des Tribunaux, a une obligation generale de cooperationS3 . Les Btats 

qui contreviennent a cette obligation s'exposent a des sanctions deci­

dees par Ie Conseil de securite. Cette autorite n'a, certes, pas perrnis 

jusqu'a present 1'arrestation de tous les criminels, et certains Btats 

continuent de refi.lser de deferer aux mandats d'arret delivres par les 

Tribunaux: Ie refus repete du nouveau president yougoslave, Vojislav 

Kostunica, de transferer son predecesseur, Siobodan Milosevic, au 

TPIY en constitue un exemple d' autant plus pertinent que Ie Conseil 

de securite se garde, dans ce cas, de prendre de nouvelles sanctions a 

1'encontre de la Republique federale de Yougoslavie. Mais 1'autorite 

des Tribunaux penaux internationaux leur a malgre tout permis d'ar­

reter plusieurs accuses, ce qu'aucun Btat n'aurait ete a meme de faire. 

Deuxiemement, parce que sans les enquetes diligentees 

par les services du procureur des Tribunaux penaux internationaux, il 

aurait ete impossible de recueillir les informations et les elements de 

preuve necessaires a la condamnation des accuses. L' eloignement et 

1'impossibilite de conduire les enquetes et de recolter les preuves 

constituent Ie principal obstacle rencontre par les juridictions natio­

nales pour rep rimer les crimes sur Ie fondement de la competence 

universelle. Cet obstacle est si evident, si insurmontable, qu'il sert bien 

sou vent de pretexte aux autorites nationales qui ne desirent pas enga­

ger de poursuites sur Ie fondement de cette competence. Avec la solu­

tion envisagee, les juridictions nationales qui acceptent de juger une 

personne accusee par les Tribunaux penaux internationaux se voient 

remettre tous les elements de preuve, tant a charge qu 'a decharge, 

recueillis par Ie procureur. L'obstacle de l'eIoignement disparait. Les 

juridictions nationales ont ainsi acces a une masse de preuves qu'elles 

n'auraientjamais pu obtenir sans Ie travail des services d 'enquete inter­

nationaux. L'existence des Tribunaux penaux internationaux permet, 

la encore, de juger les criminels, que Ie proces ait lieu devant une de 

leurs Chambres de premiere instance ou devant une juridiction natio­

nale. 

53 Art. 29 du Statut du Tribunal pour I'ex· 

Yougoslavie; art. 28 du Statut du Tribunal 

pour Ie Rwanda. 
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En troisieme lieu, une telle mesure de remise pour juge­

ment aux juridictions nationaJes ne devrait concerner que certains 

accuses, en particulier ceux d'un niveau subalterne dans la hierarchie a 

l'origine de la commission des crimes. Les Tribunaux penaux interna­

tionaux, apres avoir fait la demonstration de leur capacite a juger les 

crirninels de tous rangs et a apprehender les problemes juridiques que 

leurs proces soulevent, pourraient ainsi renouer avec la tradition prece­

denunent evoquee des juridictions penales internationales, en concen­

trant leur activite sur les seuls grands criminels. Cette selection serait 

confonne a la dimension symbolique de la justice penale internatio­

nale. Les poursuites a l'encontre des grands crirninels depassent de plus 

les capacites des juridictions nationales : leurs consequences diploma­

tiques, en particulier, sont souvent trop lourdes a supporter pour un 

seul Btat (on 1'a vu avec 1'affaire Pinochet). L'existence des Tribunaux 

penaux internationaux serait, de ce point de vue, pleinement justifiee 

par Ie jugement des seuls grands crirninels, a condition que les autres 

soient juges par les juridictions nationales. 

Un autre element est que cette mesure aurait precisement 

pour objectif, en allegeant la charge de travail des Tribunaux interna­

tionaux, de concentrer leur activite sur les poursuites a l'encontre des 

grands criminels. Ces poursuites seraient ainsi rendues a la fois plus 

efficaces et plus rapides. Or, on a vu que 1'allongement de la duree des 

procedures devant les Tribunaux internationaux est a l'origine de 

l'a ugmentation de leur cOlk Le gain de temps opere se traduirait donc 

immanquablement par une diminution du cout des Tribunaux. Cet 

argument economique devrait seduire les Btats qui critiquent les 

depenses actuelles liees au fonctionnement des juridictions penales 

internationales. Les Tribunaux penaux internationaux pourraient s'y 

referer pour inciter les Btats aaccepter d' organiser devant leurs juri­

dictions nationales Ie proces de certains accuses. 

Argument supplementaire, Ia demonstration de l'utilite 

des Tribunaux penaux internationaux n'est de toute fayon plus afaire. 

La tache deja accomplie par eux est gigantesque: non seulement en 

raison des jugements rendus jusqu ' it aujourd'hui, mais aussi par rapport 

au developpement de la jurisprudence, qui constitue a present une 

source importante du droit penal international, mais aussi du droit des 
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conflits armes. 11 convient de rappeler que, entre autres contributions 

precieuses, les Tribunaux penaux internationaux sont a 1'0rigine de 

l'incrimination des violations graves du droit international humani­

taire applicable dans les conflits armes non internationaux, de la defini­

tion des conflits armes, des criteres actuels d'imputabilite de l'action 

des groupes armes aux Btats. 

Enfin, l' organisation du proces des criminels devant les 

juridictions nationales va precisement dans Ie sens de l' evolution de la 

justice penale internationale, telle que Ie Statut de la future Cour 

penale internationale la prefigure. Le Statut de Rome organise la jus­

tice penale internationale d'une fa<;:on sensiblement diffhente de celie 

qui prevaut actuellement avec Ie TPIY et Ie TPR. De la primaute de 

ces derniers, on passe a la conl.plementarite de la future Cour penale 

internationale: ({ [la Cour] est complementaire des juridictions crimi­

nelles nationales »54. La mission de reprimer les violations graves du 

droit international humanitaire echoit en premier lieu aux juridictions 

nationales; ce n' est que lorsque ces dernieres manquent aleur mission 

ou y renoncent que la fi.lture Cour penale internationale peut exercer 

sa competence55 . 

Le fait que les Tribunaux internationaux actuels anticipent 

sur cette evolution et encouragent les juridictions nationales aexercer 

leur competence universelie al' egard des crimes de£inis par leur Statut 

ne saurait porter prejudice ala creation de la future Cour penale inter­

nationale. Au contraire, en remettant aux juridictions nationales Ie soin 

de juger certains criminels et les elements de preuve que leurs services 

d' enquete ont recueillis, les Tribunaux pour l'ex-Yougoslavie et pour 

Ie Rwanda demontreraient que la repression des crimes internatio­

naux sur Ie fondement de la competence universelle est possible 

devant les juridictions nationales. Cette demonstration montrerait que 

Ie systeme envisage aRome fonctionne et pourrait provoquer un phe­

nomene d'entrainement des Btats ala repression des violations graves 

du droit international humanitaire devant leurs juridictions nationales. 

En tout cas, elle dissiperait bon nombre des doutes qui planent actuel­

lement sur Ie fonctionnement de la future Cour. 

54 Art. 1" du Statut de la (our penale inter· 55 Art. 17 du Statut de la future (our penale 

nationale. internationale. 
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Conclusion 
Les juridictions n!pressives nationales sont Ie principal ave­

nil' de la justice penale internationale. C'est ce pari seduisant, mais ris­

que, qu'ont pris les Btats en inscrivant a Rome Ie principe de com­

pleInentarite au frontispice du Statut de la future Cour penale 

internationale. La route est longue, cependant, d 'ici a ce que les juri­

dictions repressives nationales exercent d'une maruere effective les 

competences qui leur sont confiees en matiere de poursuites a l'en­

contre des criminels internationaux. N ombreuses sont les reticences a 

la repression de crimes com.mis a l'etranger par des etrangers a l'en­

contre d' etrangers, sans que soit affecte l'ordre public national. M eme 

dans les pays dont la legislation a deja adhere au principe de compe­

tence uruverselie, la mission de defense de l' ordre public international 

n'a pas encore ere integree par les juges nationaux. 

La creation des Tribunaux penaux internationaux pour 

l' ex-Yougoslavie et pour Ie Rwanda a joue un role decisif dans la 

relance du processus de creation de la future Cour penale internatio­

nale. Apresent que son Statut a ete adopte, il appartient auxTribunaux 

ad hoc de demontrer que la logique de complementarite choisie a 

Rome fonctionne en incitant les juridictions nationales a developper 

la repression des crimes interna tionaux sur Ie fondement de la compe­

tence universelie. Comme Ie fait Ie Comite international de la Croix­

Rouge pour la diffusion du droit international humanitaire, les 

Tribunaux penaux internationaux devront promouvoir aupres des 

Btats Ie principe de competence universelie, s'ils veulent preparer la 

justice penale de demain. 

Une telie promotion pou rrait trouver sa place dans la 

recherche active, par les Tribunaux penaux internationaux, de juridic­

tions nationales partenaires auxquelies confier certains accuses en 

attente de jugement. Chaque precedent de poursuites realisees sur Ie 

fondement de la competence universelle contribuera a demontrer l' ef­

fica cite et Ie realisme de ce principe. En communiquant aux juridic­

tions nationales qui accepteraient de se saisir d'un proces les elements 

de preuve reUlUS par les services d'enquete du procureur, les Tribunaux 

penaux internationaux resoudront Ie probleme technique maj eur 

d'une telie repression, a savoir la difficulte d 'instruire les dossiers a 
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l' etranger. L'occasion est unique de voir enfin menees aleur tenne des 

pOUl'suites engagees sur Ie fondement de la competence universelle, 

alors que 1'autorite et la primaute des Tribunaux pour 1'ex-Yougo­

slavie et pour Ie Rwanda leur laissent toute latitude de surveiller Ie 

deroulement de la procedure et de recuperer accuse et elements de 

preuve si les juges nationaux ne s'acquittent pas convenablement de 

leur mission. 

Alors que Ie cout du fonctionnement des deux Tribunaux 

et la lenteur des procedures inquietent, et que cette inquietude est uti­

lisee par certains pour remettre en cause l' opportunite de perenniser la 

justice internationale par la creation d'une Cour penale permanente, Ie 

temps est venu de placer les Etats face aux responsabilites qu'ils ont 

endossees en adoptant Ie statut de Rome: reprimer devant leurs juri­

dictions nationales les crimes internationaux. Les Tribunaux pour l'ex­

Yougoslavie et pour Ie Rwanda doivent inviter les Etats a organiser 

certains proces avec les elements qu'ils leur confieront. Non seulement 

Ie role des deux Tribunaux pourra ainsi etre allege du proces de cer­

tains criminels subalternes, mais, surtout, ces Tribunaux auront ainsi 

contribue a preparer les juridictions nationales a la mission que leur 

reserve la justice penale internationale de demain. 

• 
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Annexe 

Lois nationales d'adaptation aux Statuts 
des Tribunaux penaux internationaux56 

Allemagne: Loi du 10 avril 1995 (art. 2), Annuaire du Tribunal penal inter­


national pour l'ex-Yougoslavie, 1995, pp. 344-347 (ex-Yougoslavie) 


Australie: Statutory Rules 1995 , n° 250, 22 aOllt 1995, dans Amnesty 


International, International Criminal Tribunals: Handbook Jor gOllemment 


cooperation., suppl. 1, aout 1996 (ex-Yougoslavie et Rwanda) 


Autriche: Loi federale de cooperation avec les Tribunaux internatio­


1ernaux, entree en vigueur Ie juin 1996 (par. 4), dans Anmesty 


International, International Criminal Tribunals : Handbook Jor government 


cooperation., suppl.1, aout 1996 (ex-Yougoslavie et Rwanda) 


Belgique: Loi du 22 mars 1996 (art. 8), lVIoniteur Beige, 27 avril 1996, 


p. 10260 (ex-Yougoslavie et Rwanda) 


Danemark: Loi n° 1099 du 21 decembre 1994 (par. 1), Annuaire du 


Tribunal penal internation.al pour !'ex- Yougoslavie, 1994, pp. 164-165 


(ex-Yougoslavie) 


Espagne: Loi organique 15 / 1994 du 1er juin 1994 (art. 1 et 4) , 


Annuaire du Tribunal penal international pour l'ex-Yougoslavie, 1994, pp. 


166-170 (ex-Yougoslavie) 


Etats-Unis: Judicial Assistance Act, Pub. L. 104-106, Div. A, Title XIII, 


Sec. 1342, 10 fevrier 1996, 110 Stat. 486 , dans Amnesty International, 


International Criminal 7hbunals: Handbook Jor government cooperation, 

suppl. 3, aout 1996 (ex-Yougoslavie et Rwanda) 


Finlande: Loi du 5 janvier 1994/12 (art. 3), Anl1uaire du 7hbunal penal 


international pour I'ex-Yougoslavie, 1994, pp. 171-175 (ex-Yougoslavie) 


France: Loi nO 95-1 du 2 janvier 1995 (art. 2), Annuaire du Tribunal penal 


international pour I'ex-Yougoslavie, 1995, pp. 354-358 (ex-Yougoslavie). 


Loi nO 96-432 du 22 mai 1996 (art . 2), J. 0. 23 mai 1996, p. 7695 


(Rwanda) 


56 Les dispositions entre parentheses ont 

trait a la competence des juridictions natio· 

nales. 

http:internation.al
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crece: Loi nO 2665, 17 decembre 1998 (art. 3), Annuaire du Tribunal 


penal international pour l'ex- Yougoslavie, 1998, pp. 366-370 (ex-Yougo­


slavie et Rwanda) 


Hongrie: Loi nO XXXIX, mai 1996 (art. 1), dans Amnesty International, 


International Criminal Tribunals: Handbook for government cooperation, 


suppl. 2, aout 1996 (ex-Yougoslavie) 


Islande: Loi n° 49 du 28 avril 1994, dans Amnesty International, 


International Criminal Tribunals: Handbook for government cooperation, 


suppl. 2, aout 1996 (ex-Yougoslavie) 
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Abstract 

Prosecuting authors of serious violations 
of international humanitarian law and having them 
prosecuted - Reflections on the mission 
of the International Criminal Tribunals 
and on the means available to accomplish 
their tasks 
by CYRIL LAUCCI 

The establishment of the International Criminal Tribunals Jor 

theJormer Yugoslavia andJor Rwanda, and the recent adoption oj the 

Rome Statute oj the International Crim i/'lal Court, are important 

steps towards ensuring that justice prevails, However, existing and 

Juture international criminal courts alone will never be able to try all 

cases oj serious violatiol15 oj international hum.anitarian law, 

Domestic courts have to step in and they n'lUst keep their role as the 

main agents Jor rmdering justice, The rule according to which the 

ICC 's jurisdiction is a complementary one is wise and also indis­

pensable Jor guaranteeing the new court's success, The international 

courts should actively seek to establish cooperation agreements with 

national jurisdictions and Jacilitate the transfer oj cases, in particular 

those of minor importance, In the authors'view the Juture oj criminal 

justice lies in an invigorated domestic justice system, 
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Enforcing international 
humanitarian law: 
Catching the accomplices 

by 
WILLIAM A. SCHABAS 

L
iterally within days of the adoption of the Rome Statute of 

the International Criminal Court (ICC) at the end of the 

Rome Conference inJuly 1998 1 the Financial Times, the pres­

tigious British business daily, published an article warning 

"commercial lawyers" that the treaty's accomplice liability provision 

"could create international criminal liability for elTlployees, officers 

and directors of corporations" . Writer Maurice Nyberg referred to 

condenmation of violations of human rights involving multina­

tional corporations by non-governmental organizations like Human 

Rights Watch, adding that "[i]t takes little imagination to jump from 

complicity with human rights violations to complicity with crimes 

covered under the ICC Treaty" . Besides the more obvious offences 

relating to involvement in arms trading and financing of"security" for 

overseas investments, the article warned that "mistreatment of preg­

nant workers" and even "systematic pregnancy testing" by foreign sub­

sidiaries might entail liability as a crime against humanity, namely that 

of persecution based upon gender. "As gender discrimination is wide-

WILLIAM A. SCHABAS is Professor of Human Rights Law at the National University 

of Ireland, Galway, and Director of the Irish Centre for Human Rights. - This 

article is adapted from a presentation to a meeting of the Working Group on 

International Humanitarian Law of the United States Institute of Peace, 

25 September 2000. The author would like to thank Nicolaos Strapatsas for his 

research assistance in its preparation. 
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spread and systematic In much of the world, the ICC Treaty could 

require parent companies and financial institutions to police the global 

workplace under threat of criminal liability to their senior executives", 

the Financial Times warned its well-heeled readership. 2 

To some extent the prospect of punishment is already 

there. International tribunals have been created by the Security 

Council to punish offenders in the Yugoslav wars and the Rwanda 

genocide: the International Criminal Tribunal for the former 

Yugoslavia3 and the International Criminal Tribunal for Rwanda. 4 

Hybrid approaches are also being considered, for example in 

Cambodia, where differences within the Security Council make 

action under Chapter VII of the United Nations Charter improbable. 

And in all likelihood the International Criminal Court should begin 

to operate some time in 2002, with an initial reach extending not only 

to the territory of at least sixty States but also to the nationals of those 

States, irrespective of where the offence is committed. 

International penal repression, dating from its early mani­

festations at Nuremberg and Tokyo to the contemporary tribunals , has 

focused not so much on the "principal" perpetrator - that is, the 

concentration camp torturer or front-line executioner - as on the 

leaders who are, technically speaking, "mere" accomplices. The offen­

ders who are the focus of international efforts are often themselves 

urbane and sophisticated individuals, with little or no personal expe­

rience in killing and torture. As the Appeals Chamber of the 

International Criminal Tribunal for the former Yugoslavia has noted, 

"Although only some members of the group may physically 

perpetrate the criminal act (murder, extermination, wanton de­

struction of cities , towns or villages, etc.), the participation and 

contribution of the other members of the group is often vital in 

facilitating the commission of the offence in question. It follows 

1 Rome Statute of the International 3 Statute of the International Criminal 

Criminal Court (ICC), of 17 July 1998, UN Doc. Tribunal for the former Yugoslavia (I CTy) , of 

A/CONF.183/9. See text of Article 25 - 25 May 1993, UN Doc. S/RES/827. 

Individual criminal responsibility, in the 4 Statute of the International Criminal 

Annex to this paper. Tribunal for Rwanda (lCTR) , of 8 November 

2 Maurice Nyberg, "At risk from complicity 1994, UN Doc. S/RES/955. 

with crime", Financial Times, 27 July 1998. 
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that the moral gravity of such participation is often no less - or 

indeed no different - fronL that of those actually carrying out 

the acts in question."s 

Many if not most of the humanitarian law violations com­

mitted in Kosovo, Sierra Leone, East Timor, Chechnya and the nu­

merous other theatres of conflict in today's world could not take place 

without the assistance of arms dealers, diamond traders, bankers and 

financiers. The question, then, is how and to what extent these 

accomplices may be prosecuted by such institutions as the Inter­

national Criminal Court, as the article in the Financial Times suggests. 

The law of complicity in international criminal law 
The Special Rapporteur of the International Law 

Commission charged with drafting the Code of Crimes against the 

Peace and Security of Mankind, Doudou Thiam, described the law of 

complicity as "a drama of great complexity and intensity".6 The res­

ponsibility of accomplices was recognized in the Statute of the 

International Military Tribunal only in a general way:" [1] eaders, orga­

nizers, instigators and accomplices participating in the formulation or 

execution of a common plan or conspiracy to commit any of the fore­

going crimes are responsible for all acts performed by any persons in 

execution of such plan".7 However, the Nuremberg Tribunal seems to 

have given its Charter a liberal interpretation informed by general 

principles of law. According to the United States Military Tribunal, 

"[t]his is but an application of general concepts of criminal law. The 

person who persuades another to commit murder, the person who 

furnishes the lethal weapon for the purpose of its commission, and the 

person who pulls the trigger are all principals or accessories to the 

crime."8 

5 Prosecutor v. Tadic (Case No. IT·94·1·A), 

Judgment. 15 July 1999. para. 191. 

6 Eighth report on the draft Code ofCrimes 

against the Peace and Security of Mankind, 

by Doudou Thiam , Special Rapporteur, UN 

Doc. A/CNA/430 and Add. 1, para. 38, p. 32. 

7 Agreement for the Prosecution and 

Punishment of Major War Criminals of the 

European Axis, and Establishing the Charter 

of the International Military Tribunal (I.M .T.), 

1951,82 UNTS 279, Art. 6, in fine. 

S United States of America v. A/stOtter et 

al. ("Justice trial") , 1948, 6 L.R.T.W.C. 1, p. 62. 
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1. The authorities 

Many of those convicted at Nuremberg were held respon­

sible as accomplices rather than as principals.9 A provision in Control 

Council Law No. 10, which was used for the domestic prosecution of 

war criminals in post-war Germany, established criminal liability of an 

individual who was an accessory to the crime, took a consenting part 

therein, was connected with plans or enterprises involving its commis­

sion, or was a member of any organization or group connected with 

the commission of any such crime. 10 The concept of complicity is also 

recognized in the Convention on the Prevention and Punishment of 

the Crime of Genocide, 11 the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment12 and the 

International Convention on the Suppression and Punishment of the 

Crime of Apartheid. 13 

The statutes of the ad hoc tribunals for the former 

Yugoslavia and Rwanda contain a general complicity provision, appli­

cable to all of the offences over which the two tribunals have subject 

matter jurisdiction. They establish criminal liability for persons who 

have "planned, instigated, ordered, committed or otherwise aided and 

abetted in the planning, preparation or execution of a crime" within 

the Tribunal's jurisdiction. 14 In a specific provision, they also criminalize 

the act of complicity m genocide. 15 The International Law 

Commission's draft Code of Crimes declared that individual criminal 

liability would be incurred, in the case of crimes against humanity and 

9 Formulation of Nurnberg Principles, 

Report by J. Spiro poulos, Special Rapporteur, 

UN Doc. A/CNA/22, para. 43. In Prosecutorv. 

Tadic (Case No. IT·94·1·T), Opinion and 

Judgment, 7 May 1997, .para. 674, the Trial 

Chamber noted that the post·Second World 

War judgments generally failed to discuss in 

detail the criteria upon which guilt was deter· 

mined. 

10 Control Council Law No. 10, Punishment 

of Persons Guilty of War Crimes, Crimes 

Against Peace and Against Humanity, 

20 December 1945, Official Gazette of the 

Control Council for Germany, NO. 3, Berlin, 

31 January 1946, pp. 50'55, Art. 11.2. 

11 Convention on the Prevention and 

Punishment of the Crime of Genocide, of 

9 December 1948, Art.lll(e). 

12 Convention against Torture and Other 

Cruel, I nhuman or Degrading Treatment or 

Punishment, of 10 December 1984, Art. 4(1). 

13 International Convention on the 

Suppression and Punishment of the Crime of 

Apartheid, 30 November 1973, Art. III. 

14 ICTV Statute, Art. 7(1); ICTR Statute, 

Art. 6(1). 

15 ICTY Statute, Art. 4(3)(e); ICTR Statute, 

Art. 2(3)(e). 

http:genocide.15
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war crimes, by a person who "knowingly aids, abets or otherwise assists, 

directly and substantially, in the commission of such a crime, including 

providing the means for its commission" .16 The Rome Statute of the 

ICC imposes criminal responsibility upon an individual who "[fjor the 

purpose of facilitating the commission of such a crime, aids, abets or 

otherwise assists in its commission or its attempted commission , inclu­

ding providing the means for its commission"Y 

According to the Rwanda Tribunal, aiding means giving 

assistance to someone, while abetting involves facilitating the commis­

sion of an act by being sympathetic thereto. 18 The two terms are 

disjunctive, and it is sufficient to prove one or the other form of par­

ticipation, the Tribunal has declared. 19 

War crimes case law provides many examples of prosecu­

tion of accomplices, including some directly related to the Nazi geno­

cide. The supplier of Zyklon B gas, which was used for mass extermi­

nation at Auschwitz and other concentration camps, was condemned 

by a British Military Court for violating "the laws and usages of 

war". 20 The accused 's attorney argued, unsuccessfully, that he was 

"merely an accessory before the fact, and even so, an unimportant 

one"21 But the manufacturers ofZyklon B successfully pleaded ignor­

ance of the end use, arguing that they thought the gas was being used 

as a delousing agent. A United States war crimes tribunal acquitted the 

leading industrialists of Germany who were in charge of I.G. Farben: 

"The proof is quite convincing that large quantities of Zyclon B 

were supplies of the SS by Degesch [which was controlled by 

Farben1 and that it was used in the mass extermination of 

inmates of concentration camps, including Auschwitz. But 

16 Report of the International Law 

Commission on the work of its forty-eighth 

session. 6 May - 26 Jul y 1996. UN Doc. 

A/ Sl/ lO. p. 18. 

17 ICC Statute. Art. 2S(3)(C). 

18 Prosecutor v. Akayesu (Case No. ICTR­

96-4-T). Judgment. 2 September 1998. 

para. 423. According to Smith and Hogan. the 

words aiding and abetting connote different 

forms of activity. "The natural meaning of 'to 

aid ' is ' to give help. su pport or assistance to'; 

and of 'to abet'. 'to incite. instigate or encou­

rage· ... J.e. Smith/Brian Hogan. Criminal Law. 

7th ed .• Butterworths. London . 1992. p. 126. 

19 Prosecutor v. Kayishema and Ruzindana 

(Case No. ICTR-9S-1-T). Judgment. 21 May 

1999. para. 197· 
20 United Kingdom v. Tesch et al. ("Zyklon 

B Case"). (1947) 1 L.R.T.W.e. 93 (Brit ish 

Military Court). 

21 Ibid.• p. 102. 



444 ENFORCING INTERN ATION AL HUMANITARIAN LAW: CATCHING THE ACCOMPLICES 

neither the volume of production nor the fact that large ship­

ments were destined to concentration camps would alone be 

sufficient to lead us to conclude that those who knew of such 

facts must also have had knowledge of the criminal purposes to 

which this substance was being put. Any such conclusion is refu­

ted by the well known need for insecticides wherever large 

numbers of displaced persons, brought in from widely scattered 

regions, are confined in congested quarters lacking adequate 

sanitary facilities."22 

In prosecutions relating to concentration camps, personnel 

at Belsen were found to be "in violation of the laws and usages of war 

[and] together concerned as parties to the ill-treatment of certain per­

sons ... "23 The Judge Advocate who successfully prosecuted the case 

conceded that "mere presence on the staff was not of itself enough to 

justifY a conviction," but insisted that " if a number of people took a 

part, however small, in an offence, they were parties to the whole" . 2~ 

Nuremberg prosecutors also succeeded in obtaining a conviction of 

three I.G. Farben executives who were involved in the construction of 

the slave-labour factory at Auschwitz. 25 Flick and Steinbrinck were 

found guilty of complicity because of their financial support of 

Himmler's activities and, more generally, those of the SS.26 

The accused who is not physically present when the crime 

takes place may still be an accomplice. As the Yugoslavia Tribunal 

observed," direct contribution does not necessarily require the partici­

pation in the physical commission of the illegal act. That participation 

in the commission of the crime does not require an actual physical 

presence or physical assistance appears to have been well accepted at 

22 United StQtes ofAmerica v. CQrI KrQuch 25 Lac. cit. (note 22), p. 1180. 

et alo ("loG. Farben Case"), (1948) 8 T.W.C. 26 United StQtes of America v. Friedrich 

1169. Flick et alo ("Flick Case "), (1948) 6 T.W.C. 

23 United Kingdom v. Kramer et alo 1217-1221. 

("Belsen trial"), (1947) 2 L.R.T.W.C. 1 (Brit ish 

Military Court) , p. 4. 

24 Ibid., pp. 109,120. 

http:Auschwitz.25
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the Nuremberg war crimes trials."27 Robert Mulka, a camp comman­

der at Auschwitz, was convicted by a German court as an accessory in 

the murder of approximately 750 persons. Mulka was involved in pro­

curing Zyklon B gas, constructing gas ovens, arranging for trucks to 

transport inmates to the gas chambers, and alerting the camp bureau­

cracy as to the imminent arrival of transports. 28 Fingering a victim to 

those who subsequently carry out the crime, if the informer knows 

that this will lead to the commission ofa crime and intends this conse­

quence or is recklessly indifferent to it, may also constitute compli­
city. 29 

Sometimes, cOlTlplicity is established because the accused 

is employed in a criminal enterprise or belongs to some civilian or 

military unit. But complicity should never be equated with collec­

tive guilt, by which mem.bers of a regime or of its armed forces are 

deemed, by that fact alone, to share criminal liability. 30 In the judgm.ent 

of the International Military Tribunal at Nuremberg, Kaltenbrunner 

was acquitted of crimes against peace owing to the absence of evi­

dence showing a material act of participation, even though his guilty 

intent was hardly in doubt. 31 In the Dachau trial, employees of the 

notorious concentration camp were convicted as accomplices in its 

atrocities once their direct involvement in the running of the cam.p 

had been established. 32 In the Ma~tthausel1 case, the court concluded 

"[t]hat any official, governmental, military or civil... or any guard or 

27 Prosecutor v. Tadic, loe. cit. (note 9), 

paras. 678, 691. In Tadic, the Trial Chamber 

cited United Kingdom v. Gofkef et aI., (1948) 

5 L.R.T.W.e. 45 (British Military Court), pp. 53 

("it is quite clear that [concerned in the killing 

does] not mean that a man actually had 

to be present at the site of the shooting"), 

pp. 45'47 and 54'55 (defendants who only 

drove victims to woods to be killed there were 

found to have been "concerned in the 

killing"), and United Kingdom v. Wiefen et aI., 

(1948) 9 L.R.T.W.e. 31 (Brit ish Military Court, 

Hamburg), pp. 43"44, 46 (not necessary that 

a person be present to be "concerned in a 

ki lling"). 

28 United Kingdom v. Tesch et al. ("Zyklon 

B Case"), (1947) 1 L.R.T.W.e. 93 (British 

Military Court), pp. 93'101. 

29 France v. Becker et ai, (1948) 7 

L.R.T.W.e. 67 (Permanent Military Tribunal at 

Lyon), pp. 70'71. 

30 " If war crimes are being committed in 

Indochina, not every member of the armed 

forces is an accomplice to those crimes." 

Switkes v. Laird, 316 F. Supp. 358, 365 

(S.D.N.Y.1970). 

31 France et al. v. Goering et aI., (1946) 22 

I.M.T. 203, pp. 536'537· 

32 United States v. Weiss, (1948) 11 

loR.T.W.e. 5 (General Military Government 

Court of the United States Zone), pp. 12'14. 

http:established.32
http:doubt.31
http:transports.28
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civil employee, in any way in control of or stationed at or engaged in 

the operation of the Concentration Camp Mauthausen, or any or all 

of its by-camps in any manner whatsoever, is guilty of a crime against 

the recognized laws, customs and practices of civilised nations ... "33 

In the Krupp trial, the United States Military Tribunal 

declared: 

"As already said, we hold that guilt must be personal. The mere 

fact without more that a defendant was a member of the Krupp 

Directorate or an official of the firm is not sufficient. The rule 

which we adopt and apply is stated in an authoritative American 

text as follows: 

'Officers, directors, or agents of a corporation participating in a 

violation of law in the conduct of the company's business may 

be held criminally liable individually therefor. So, although they 

are ordinarily not criminally liable for corporate acts performed 

by other officers or agents, and at least where the crime charged 

involves guilty knowledge or criminal intent, it is essential to 

crim.inalliability on his part that they actually and personally do 

the acts which constitute the offence or that they be done by his 

direction or permission. He is liable where his scienter or auth­

ority is established or where he is the actual present and efficient 

actor. When the corporation itself is forbidden to do an act, the 

prohibition extends to the board of directors and to each direc­

tor separately and individually."'34 

Elements of complicity 

There are three basic requirements for establishment of 

the guilt of an accomplice: a war crime or crime against humanity 

must have been committed; the accomplice must have contributed in 

a material way to the crime; the accomplice n1.ust have intended that 

the crime be committed or have been reckless as to its cOl11l11.ission. 

33 Mauthausen Concentration Camp Case, 34 United States of America v. Alfried 

(1948) 11 l.R.T.W.C. 15 (General Military Krupp et al. ("Krupp Case"), (1948) 9 

Government Court of the Uni ted States Zone), l.R .T.W.C. 1, 151, 9 T. W.C. 1448. 

pp. 15'16. 
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First, complicity requires proof that the underlying or 

predicate crime has been committed by another person. 35 However, 

the principal offender need not be charged or convicted for the liab­

ility of the accomplice to be established. In some cases, prosecution 

may be quite impossible, because the principal offender is dead or has 

disappeared, is unfit to stand trial, or is a minor or immune from pro­

cess. As the Rwanda Tribunal has explained, "[a]s far as the Chamber 

is aware, all criminal systems provide that an accomplice may also be 

tried, even where the principal perpetrator of the crime has not been 

identified, or where, for any other reasons, guilt could not be 

proven" .36 

Second, there must be a material act by which the accom­

plice actually contributes to the perpetration of the crime. The law 

seem.s somewhat unsettled as to the degree of participation that is 

necessary. In Tadic, a Trial Chamber of the International Criminal 

Tribunal for the former Yugoslavia noted that the degree of aiding or 

abetting has not been specified by the case law, although it offered 

some examples as guidanceY The authorities suggest that the contri­

bution of the accomplice must meet a qualitative and quantitative 

threshold. The Prosecutor of the Yugoslavia Tribunal has argued that 

"any assistance, even as little as being involved in the operation of one 

of the camps", constitutes sufficient participation to meet the terms of 

complicity. " [T]he most marginal act of assistance" can constitute 

complicity, she has pleaded in the past. 38 But the Tribunal has viewed 

the matter otherwise, saying that criminal participation must have a 

direct and substantial effect on the commission of the offence. 39 It has 

endorsed the approach of the International Law Commission requir­

ing that assistance be "substantial", noting that while the latter pro­

vided no definition of"substantially" , the case law required "a contri­

35 See Prosecutor v. jelesic (Case No. 38 Ibid.• para. 671. 

IT-95-10-T). Judgment. 14 December 1999. 39 Ibid.• paras. 691, 692. See also Pro­

para. 87 . secutor v. Delalic et aL (Case No. IT-96-21-1). 

36 Prosecutor v. Akayesu, loc. cit. Judgment, 16 November 1998. para. 326; 

(note 18). para. 530. Prosecutor v. Furundzija (Case no. IT-95­

37 Loc. cit. (note 9). para. 681. cit ing 17/1-T). Judgment. 10 December 1998. paras. 

Jordan Paust. "My Lai and Vietnam". Mil. L 223.234; Prosecutorv. Aleksovski (Case No. IT-

Rev.• Vol. 57. 1972, p. 168. 95-14/1-T). Judgment. 25 June 1999. para. 61. 

http:offence.39
http:proven".36
http:person.35
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bution that in fact has an effect on the commission of the crime"40 

The Tribunal indicated that participation is substantial if"the criminal 

act most probably would not have occurred in the same way had not 

someone acted in the role that the accused in fact assumed" .41 But 

"assistance need not constitute an indispensable element, that is, a 

conditio sine qua non for the acts of the principal" .42 The Rome Statute 

does not provide any indication as to whether there is some quantita­

tive degree of aiding and abetting required to constitute the actus reus 

of complicity. The absence of words like "substantially" in the Statute, 

and the failure to follow the International Law Commission draft, may 

imply that the Diplomatic Conference meant to reject the higher 

threshold of the recent case law ofThe Hague. 

Thirdly, the accomplice's act must be carried out with 

intent and with knowledge of the perpetrator's act. The International 

Law Commission's draft Code specifies that complicity nmst involve 

knowledge of the consequences. According to the commentary, the 

accomplice must " knowingly provide assistance to the perpetrator of 

the crime. Thus, an individual who provides some type of assistance to 

another individual without knowing that this assistance will facilitate 

the commission of a crime would not be held accountable."43 The ad 

hocTribunal for the former Yugoslavia has said that "there is a require­

ment of intent, which involves awareness of the act of participation 

coupled with a conscious decision to participate by planning, instigat­

ing, ordering, committing, or otherwise aiding and abetting in the 

commission of a crime"44 In the Mauthausen Concentration Camp case, 

40 The International Law Commission 

required that accomplices participate 

"directly and substantially" in the commis· 

sion of the crime. In addition, the commen· 

tary to the draft Code noted that "the accom· 

plice must provide the kind of assistance 

which contributes directly and substantially 

to the commission of the crime, for example 

by providing the means wh ich enable the per· 

petrator to commit the crime. Thus, the form 

of participation of an accomplice must entail 

assistance wh ich facilitates the commission 

of a crime in some sign ificant way." Report of 

the International Law Commission on the 

work of its farty·eighth session, 6 May· 26 

July 1996, UN Doc. A/51/tO, p. 24 . 

41 Prosecutor v. Tadic, loc. cit. (note 9), 

para. 688. 

42 Prosecutor v. Furundzija, loc. cit. 

(note 39), para. 209. 

43 Lac. cit. (note 40), p. 24· 

44 Prosecutorv. Tadic, loc. cit. (note), para. 

674. See also United Kingdom v. Rohde et aI., 

(1948) 15 LR .T.W.C 51 (British Military Court, 

Wuppertal); United States of America v. 

AlstOtter, lac. cit. (note 8), p. 88 (LR.ToW.C); 

United States of America v. List, (1948) 11 

T.WC 1261 (United States Military Tribunal). 

http:assumed".41
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concerning the murder of inmates in gas chambers, the United States 

Military Tribunal found that every official, governmental, military and 

civil, and every employee, whether a member of the Waffen SS, 

Allgemeine SS, a guard, or civilian, was criminally liable as an accom­

plice. As the Trial Chamber noted in Tadic, "[t]his finding was based on 

the determination that 'it was impossible for a governmental, military 

or civil official, a guard or a civilian employee, of the Concentration 

Camp Mauthausen, combined with any or all of its by-camps, to have 

been in control of, been employed in, or present in, or residing in, the 

aforesaid Concentration Camp Mauthausen, combined with any or all 

of its by-camps, at any time during its existence, without having ac­

quired a definite knowledge of the criminal practices and activities 

therein existing.'Thus the court inferred knowledge on the part of the 

accused, and concluded that the staff of the concentration camp was 

guilty of the commission of a war crime based on this knowledge and 

their continued participation in the enterprise."45 

Applying the principles 
How far can these general principles of complicity be 

extended to the case of contemporary atrocities? Can they, for 

example, be used to establish international criminal liability for a sup­

plier of small arms, the managing director of an airline that ships pro­

hibited weapons or even a diamond trader? 

It is unnecessary here to go into detail about the range of 

humanitarian law violations being committed in, for example, the pro­

tracted conflict in Sierra Leone. There seems little doubt that many of 

them have probably reached the threshold of crimes against humanity, 

an assessment confirmed by the Security Council's recent decision to 

establish an international tribunal to deal with such crimes. 46 But the 

requirement that to come within that tribunal's jurisdiction the crimes 

committed must be international will prove more troublesome in cir­

cumstances where the assistance is in the nature of violating Security 

Council sanctions. This is not at present an international crime. The 

45 Loc.cit. (note 9), para. 677. 


46 UN Doc. S/RES/1315 (2000). 


http:crimes.46
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financier, shipper or merchant who facilitates breaches of a sanctions 

regime is not engaged as an accon'lplice unless specific crimes - essen­

tially those listed in articles 6, 7 and 8 of the Rome Statute, that is, 

genocide, crimes against humanity and war crimes - are committed. 

Once the underlying or predicate crime has been estab­

lished, as committed by direct participants in the conflict, the material 

and mental elements of the accomplice's involvement must be estab­

lished. The material element involves a contribution to the perpetra­

tion of the crime. As discussed above, there are conflicting authorities 

on this point. Transposed to the contemporary context, could it be 

said that the diamond trader, the supplier of fuel and similar items, 

the carrier, and so on, have made a substantial contribution, or any 

contribution, to conduct of the war in Sierra Leone on the side of 

armed groups responsible for atrocities? 

Finally, knowledge that the person or persons being as­

sisted by the accomplice are actually committing international crimes 

is a sine qua non for criminal liability. In domestic criminal law, the 

knowledge requirement is usually the linchpin of the case. This is 

because accomplices provide assistance that is ostensibly ambiguous in 

nature, and because if the criminal is acting on an individual and gene­

rally isolated basis it may seem unlikely that the accomplice is aware of 

his or her intentions. For example, there will often be considerable 

doubt as to whether the gun merchant actually knows the firearm 

being sold will be used to effect a bank robbery. If there is an admis­

sion or some other unequivocal evidence, then the prosecutor's pro­

blem is solved. But this will occur only in rare cases. Most gun mer­

chants will argue that they know little of the end use of the firearms 

they sell. Because the individual customers may be hunters, or sharp­

shooters, or persons seeking protection, it will be unreasonable to 

deduce knowledge of the end purpose without some other specific 

elements. 

However, w ith regard to violations of international huma­

nitarian law, establishing knowledge of the end use should generally be 

less difficult because of the scale and nature of the assistance. Given the 

intense publicity about war crimes and other atrocities in Sierra 

Leone, made known not only in specialized documents such as those 
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issued by the United Nations and international non-governmental 

organizations but also by the popular media, a court ought to have 

little difficulty in concluding that diamond traders, airline pilots and 

executives, small arms suppliers and so on have knowledge of their 

contribution to the conflict and to the offences being committed. 

How far can the net be thrown? Assuming, for example, 

that the guilt of the diamond vendor who trades with combatants in 

Angola or Sierra Leone can actually be established, does liability 

extend to the merchant in Antwerp or Tel Aviv who purchases uncut 

stones knowing of their origin and that their sale is being used to help 

finance a rebel group guilty of atrocities? Why not? Ifwe take this one 

step further, what of the bank manager of the diamond merchant who 

has purchased stones from a trader dealing with militias in Sierra 

Leone? If the bank manager is aware of the provenance of the funds, 

then he or she ought also to be held guilty as an accomplice. At this 

level of complicity, the knowledge requirement is revived as the diffi­

cult part of the case for the prosecution. Finally, what of the young 

fiance buying a low-cost cliamond ring, knowing plainly that the reve­

nue will be funnelled back to a terrorist army that chops the limbs off 

little children? The further we go down the complicity cascade, of 

course, the more clifficult it is to establish the "substantial" nature of any 

assistance, assuming this to be a requirement for accomplice liability. 

There has been little stonuch for aggressive pursuit of 

accomplices precisely because the trail may reach so far into the realm 

of ordinary and " legitimate" conunercial activity. Among States with 

major commercial interests in the international diamond trade are 

Belgium, the United States of America, the United Kingdom, South 

Africa, Israel, Japan, Saudi Arabia and ChinaY This is "white collar 

crime" in its most barbaric and cynical guise, stimulated and encour­

aged by international bankers, investors, transnationals, airlines and tra­

ders who are, in the m.ost charitable of scenarios, wilfully blind to their 

participation in human rights violations. However, reports like that of 

the Security Council on the diamond trade with Angola dem.onstrate 

47 Global Witness, A Rough Trade, 

December 1998, <www.oneworld.org/globalwit· 

ness/Angola/cover.htm> (consulted 17/08/00). 

www.oneworld.org/globalwit
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that such commerce makes a direct and significant contribution to 

breaches of international humanitarian law. 

Corporate liability for breaches 
If the recent dynamism of international criminal law has 

focused our attention on the individual perpetrator of crimes against 

humanity, globalization has directed it towards the role of another 

category of "non-State actor", the commercial corporation. The 

United Nations Secretary-General's "Global Compact", proposed at 

the World Economic Forum in Davos in 1999, calls upon businesses 

to "support and respect the protection of internationally proclaimed 

human rights within their sphere of influence and make sure they are 

not complicit in human rights abuses" .48 Non-governl11.ental organi­

zations such as Amnesty International have also urged the adoption 

of codes of conduct for businesses in their international business 

activities. 49 The Office of the United Nations High Commissioner 

for Human Rights has been exploring the question of international 

accountability for alleged corporate violations of human rights. The 

High Commissioner has requested the six treaty bodies, the special 

rapporteurs and the working groups appointed by the Commission 

on Human Rights to study how to promote corporate accountabi­

lity within the context of their mandates. 50 The Sub-Commission on 

the Promotion and Protection of Human Rights has recently estab­

lished a working group to examine the effects of the working 

methods and activities of transnational corporations on human 

rights. 51 It had its first meeting in August 1999, and made recom­

mendations including development of a code of conduct and analy­

sing the possible liability of States and transnational corporations that 

fail to fulfil their obligations. 52 

48 <www.unglobalcompact.org> (consulted <www.unhchr.ch/business.htm> (consulted 

17/08/00). 18/08/00). 

49 <www.amnesty.it/ai lib /aipub/1998/ 51 Res. 1998/8. 

ACT/ A7000198. htm> (consulted 17/08/00). 52 See Principles relating to the human 
50 United Nations High Commiss ioner rights conduct of companies, Working paper 

for Human Rights, Business and Human prepared by David Weissbrodt, UN Doc. 

Rights: A Progress Report, January 2000, E/ C N -4 / Su b. 2/ 2000 /WG. 2 /WP.l . 

www.amnesty.it/ailib/aipub/1998
www.unhchr.ch/business.htm
http:www.unglobalcompact.org
http:obligations.52
http:rights.51
http:activities.49
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Participation in war crimes and crimes against humanity, 

at the level of suppliers and financiers, will usually be carried out 

through a corporate shell rather than in the individual names of the 

perpetrators. Prosecutors will of course attempt to pierce the cor­

pOl-ate shell and get at the individuals behind it, and where the evi­

dence is clear this should pose no great problem_ "Crim.es against 

international law are committed by men, not by abstract entities, and 

only by punishing individuals who commit such crim.es can the provi­

sions of international law be enforced", wrote the Nuremberg 

Tribunal in 1946.53 But it may also be of interest to establish the liab­

ility of the corporation itself, particularly when it holds substantial 

assets that may be subject to seizure and forfeiture . 

International law in this area is relatively underdeveloped. 

The Nuremberg Charter permitted prosecution of"a group or organi­

zation" and allowed the Court to declare that it was a "criminal orga­

nization".54 However, the Security Council did not include criminal 

organizations or legal persons within the ratione person.ae jurisdiction 

laid down in the two ad hoc Tribunals ' statutes. 55 Proposals to the same 

effect during the drafting of the Rome Statute were unsuccessful. At 

Rome, although the French delegation argued strongly that criminal 

liability of"legal persons" or "juridical persons" should also be covered 

by the statute, no consensus was possible and draft provisions to this 

effect were dropped by the Working Group. 56 France had insisted that 

this would be important in terms of restitution and compensation 

orders for victims_ But because many States did not provide for such a 

form of criminal responsibility in their national law, there were awe­

some and ultimately insurmountable problems of complementarity. 

53 France et al. v. Goering et aI., lac. cit. 

(note 31), p. 447. Cited in Prosecutorv. Tadic 

(Case no. IT-94-1-AR72) , Decision on the 

Defence Motion for Interlocutory Appeal on 

jurisdiction, 2 October 1995, para. 128 . 

54 Loc. cit. (note 7), Arts. 9 and 10. 

55 UN Doc. 5/25704 (1993), para. 51. 

56 See Per Saland, "International criminal 

law principles", in Roy Lee (ed.), The 

Internotional Criminal Court - The Making ofthe 

Rome Statute: Issues, Negotiations, Results, 

Kluwer Law International, The Hague, 1999, 

P·199· 

http:Group.56
http:statutes.55
http:person.ae
http:nization".54
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It may well be that these lacunae can be partially corrected 

by national legal systems exercising universal jurisdiction. Those that 

allow for corporate criminal liability will be in a position to prosecute, 

as they would prosecute individuals. Of course there are theoretical 

issues relating to determination of the "mental element" of a business 

corporation, but national practice has developed a range of acceptable 

approaches. 57 

Expanding the scope of the law 
The 1993 resolution establishing a sanctions regin'le for 

Angola required "States to bring proceedings against persons and enti­

ties violating the measures imposed by the present resolution and to 

impose appropriate penalties" . 58 The 1998 resolution applicable to 

Sierra Leone declared that "all States shall prevent the sale or supply, by 

their nationals or from their territories ... " of arms and similar mate­

rial. Recently, the Security Council has attempted to invigorate this 

type of provision by insisting that States enact criminal legislation. 

With respect to Angola, the Council urges "all States, including those 

geographically close to Angola, to take immediate steps to enforce, 

strengthen or enact legislation making it a criminal offence under 

domestic law for their nationals or other individuals operating on their 

territory to violate the measures imposed by the Council". 59 In the 

case of Sierra Leone, States are obliged to make it a criminal offence 

under domestic law for their nationals or other persons operating on 

their territory to violate paragraph 2 of Resolution 1171 (1998). 60 

These initiatives seem inspired by recommendations of the Panel of 

Experts that included the establishment of an industry blacklist which 

would be "subject to criminal sanctions in Member States" .6 1 

Moreover, "[d]ue t6 the unlimited opportunities it affords for diamond 

smuggling and other sanctions busting activities, the Panel recom­

mends that dealing in undeclared rough diamonds be declared a crimi­

nal offence in countries hosting important diamond marketing 

57 Eric Colvin, "Corporate personality and S9 UN Doc. 5/RE5/t295 (2000), para. 27. 

criminal liability", Criminal Law Forum, Vol. 6, 60 UN Doc. 5/RE5/t306 (2000) , para. 17. 

1995, p. 1. 61 UN Doc. 5/2000/203, para. 110. 

S8 UN Doc. 5/RE5/864 (1993), para. 21. 

http:1998).60
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centres" .62 The Panel of E>"'}Jerts established under Security Council 

Resolution 1237 (1999) was concerned with violations of the 

Security Council sanctions ordered against UNITA under Resol­

ution 864. 

Interestingly, the Security Council does not insist that 

States exercise universal jurisdiction over these crimes. This is unfor­

tunate; as with other international crimes, universal jurisdiction may 

be essential for enforcement because States with territorial or personal 

jurisdiction may be unwilling or unable to prosecute. It would be use­

ful to monitor the effectiveness of such Security Council resolutions, 

for example by verifying whether any States have in fact given effect 

to the requirement that they enact domestic criminal legislation. 

The International Criminal Court will not have jurisdic­

tion in cases of violation of Security Council resolutions, except to the 

extent that these also constitute genocide, crimes against humanity or 

war crimes. No amendments to the subject matter jurisdiction of the 

International Criminal Court may be made until seven years after the 

entry into force of its Statute, something that is not likely before the 

end of the decade.63 

Other measures besides criminal sanctions may be con­

sidered, such as confiscation and forfeiture of proceeds of crimes. The 

Panel of Experts appointed by the Security Council with respect to 

Angola proposed the threat of forfeiture of diamonds and "collateral 

assets" where the legal origin of rough diamonds cannot be established 

by the possessor. 64 With regard to finances and other assets, it proposed 

freezing of assets and forfeiture. 65 

There is much to be said for civil and administrative 

approaches to these issues. In some jurisdictions, such as that of the 

United States, human rights activists have made significant progress in 

promoting their agendas with instruments such as the Alien Tort 

Claims Act.66 However, efforts to apply a kind of universal jurisdiction 

62 Ibid., para. 112. 661789 Alien Tort Cla im s Act, s. 1350: " The 

63 ICC Statute, Arts. 121(5), 123. district courts shall have original jurisdiction 

64 UN Doc. 5/2000/203, para. 109. of any civ il action by an alien for a tort only, 

65 Ibid., paras. 126-128. committed in violation of the law of nations 

or a treaty of the United States." 

http:forfeiture.65
http:possessor.64
http:decade.63
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before civil courts have faced considerable legal obstacles in many legal 

systems, the common law doctrine offorum non conveniens being per­

haps the most important of them. 67 

Conclusion 
The Financial Times was therefore quite right to warn busi­

ness executives that a new world was dawning with the adoption of 

the Rome Statute. Just how robustly the new International Criminal 

Court will go after accomplices in the boardrooms will depend on 

prosecutorial policy. At present, the prospect of prosecution as an 

accomplice remains largely in the realm of theory, and the Nuremberg 

precedents suggest that judges may be extremely demanding as to evi­

dence of knowledge of the underlying crimes. Developing the law 

offers significant promise of holding violators of human rights and 

international humanitarian law to account, thereby protecting victims 

and innocent civilians. But the logic of prosecution for complicity may 

lead further than many States, with vested commercial and financial 

investments, are prepared to accept at the present time. If those taking 

business decisions give pause for reflection at the prospect of criminal 

prosecution, and adjust their actions accordingly, then humanitarian 

law will have fulfilled its goal of deterrence. 

• 

67 Some of the cases: Jota v. Texaco, 157 Unocal Corp., 963 F.Supp. 880 (C.O.Cal. 

F.3d 153 (2d Cir. 1998); Dow Chemical Co. v. 1997); Recherches internationoles Quebec v. 

Castro Alfaro, 786 S.W.2d 674 (Tex. 1990); Cambior Inc., Superior Court of Quebec No. 

Beanal v. Freeport·McMoran, Inc., 969 500.06.000034.971,14 August 1998. 

F.5upp. 362 (E.O .La. 1997); John Doe I v. 
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Annex 

Rome Statute of the International Criminal Court, 
17 July 1998 

Article 25 - Individual criminal responsibility 

1. The Court shall have jurisdiction over natural persons pursuant to 

this Statute. 

2. A person who commits a crime within the jurisdiction of the Court 

shall be individually responsible and liable for punishment in accor­

dance with this Statute. 

3 . In accordance with this Statute, a person shall be criminally respon­

sible and liable for punishment for a crime within the jurisdiction of 

the Court if that person: 

(a) Commits such a crime, whether as an individual, jointly with an­

other or through another person, regardless of whether that other 

person is criminally responsible; 

(b) Orders, solicits or induces the commission of such a crime which 

in fact occurs or is attempted; 

(c) For the purpose of facilitating the commission of such a crime, 

aids , abets or otherwise assists in its commission or its attempted com­

mission, including providing the means for its commission; 

(d) In any other way contributes to the commission or attempted 

commission of such a crime by a group of persons acting with a 

common purpose. Such contribution shall be intentional and shall 

either: 

(i) Be made with the aim of furthering the criminal activity or 

criminal purpose of the group, where such activity or purpose 

involves the commission of a crime within the jurisdiction of 

the Court; or 

(ii) Be made in the knowledge of the intention of the group to 

commit the crime; 

(e) In respect of the crime of genocide, directly and publicly incites 

others to commit genocide; 
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(f) Attempts to commit such a crime by taking action that commences 

its execution by means of a substantial step, but the crime does not 

occur because of circumstances independent of the p erson's inten­

tions . However, a person who abandons the effort to commit the 

crime or otherwise prevents the completion of the crime shall not be 

liable for punishment under this Statute for the attempt to commit 

that crime if that person completely and voluntarily gave up the 

criminal purpose. 

4. No provision in this Statute relating to individual criminal responsi­

bility shall affect the responsibility of States under international law. 
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Resume 

Faire respecter le droit international humanitaire : 
attraper les complices 
par WILLIAM A. SCHABAS 

La recente decision d'etablir la Cour penale intemationale et 

I'adoption de son Statut (Statut de Rome) a, uneJois de plus, souleve 

la question de la responsabilite penale, en droit international, du COI11­

pUce dans un crime. L'auteur examine d'abord l'interpretation que Ie 

Tribunal de Nuremberg a donnee de la notion de complice, pour passer 

ensuite a I' analyse de la jurispruden.ce des Tribunaux penaux interna­

tlonaux pour l'ex- Yougoslavie et pour Ie Rwanda. Ii constate que ces 

Tribunaux ont eu l'occasion d'aJfiner leur jurisprudence par rapport 

aux complices, car,jusqu'a cejour, ils se sont davantage occupes d'exe­

cutants que des vrais instigateurs des crimes. La competence du 

Tribunal penal international en matiere de responsabilite penale des 

complices ne differe guere de celie qu'on trouve dans Ie Statut de cha­

cun des deux Thbunaux ad hoc. Selon l'auteur, il n'est cependant pas 

exclu que La notion de cornplicite l1e so il elargie a l'avenir pour englo­

ber, par exemp le, la responsabilite des Journisseurs d' armes ou d'autres 

activites dans l'ombre des guerres modernes. Une telle evolution de la 

pratique des Tribunaux penaux internationaux renJorcerait la position 

du droit international hurnanitaire. 

http:jurispruden.ce
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Preparatory Commission for the 
International Criminal Court: 
The Elements of War Crimes 

Part II: Other serious violations of 
the laws and customs applicable in international 
and non-international armed conflicts 

by 
KNUT DORMANN 

I
n the September issue of the Review the author discussed the 

outcome of the negotiations of the Preparatory Commission for 

the International Criminal Court (PrepCom) in relation to that 

part of the Elements of Crimes (EOC) which deals with grave 

breaches and violations of Article 3 common to the Geneva 

Conventions of 12 August 1949. 1 The present article completes the 

overview of the PrepCom's work and examines the decisions taken 

regarding other serious violations of the laws and customs applicable 

in international and non-international armed confli cts. 

KNUT DORMANN is Legal Advisor at the Legal Division of the International 

Committee of the Red Cross, Geneva. He was a member of the ICRC delegation 

to the Preparatory Commission for the International Criminal Court. - The 

article is based in part on previous publications by the same author: "War 

crimes in the Elements of Crimes", in Horst Fischer/Claus Kre13/Sascha Rolf 

LUder (eds), International and National Prosecution of Crimes under 

International Law: Current Developments, Berlin Verlag Arno Spitz, Berlin (forth­

coming - 2001), and "The First and Second Sessions of the Preparatory 

Commission for the International Criminal Court", in Yearbook of International 

Humanitarian Law 1999, Vol. 2, T.M.C Asser Press, The Hague, 1999, 

pp. 283-306. The article reflects the views of the author alone and not nec­

essarily those of the ICRC 
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At the outset, it is of interest to note that by 31 December 

2000 as many as 139 States had signed the Rome Statute, thus well 

beyond the number of States that voted in Rome in favour of the 

Statute (120) . The number of ratifications steadily increased in the 

second half of 2000 to 27 States2 and several States are about to finish 

their ratification process. These figures are certainly a very encouraging 

sign that the International Criminal Court may become a reality in 

the near future. 

The following analysis deals with elements of war crimes 

as defined under Article 8(2)(b) and (e) of the ICC Statute, covering 

"[0 1ther serious violations of the laws and customs applicable in inter­

national and non-international armed conflicts". For reasons of space, 

the analysis is limited to a number of crimes and to certain controver­

sial issues related to them. An account of the mandate of the PrepCom, 

the role played by the EOC in the context of the Rome Statute and 

details of the EOC's adoption by the PrepCom on 30 June 2000 is 

gIven m the article published in the September 2000 issue of the 

Review.3 

As was the case for war crimes under Article 8(2)(a) and 

(c) , the PrepCom negotiations on crimes under Article 8(2)(b) and (e) 

were largely based on proposals by the United States4 and joint propo­

sals by Switzerland, Hungary and Costa Rica,Sboth of which covered 

all crimes of the section under review in this article, as well as on other 

proposals and documents submitted in particular by the Japanese, 

Spanish and Colombian delegations. The remaining parts of the ICRC 

study on elements of crimes were, like the other parts, tabled by 

1 Knut Diirmann, "Preparatory Commission 

for the International Criminal Court: The 

Elements of War Crimes - Grave breaches 

and violations of Article 3 common to the 

Geneva Conventions of 12 August 1949", 

IRRC, No. 839, September 2000, pp. 771-796. 

2 Austria , Belgium , Belize, Botswana, 

Canada, Fiji, Finland, France, Gabon, Germany, 

Ghana, Iceland, Italy, Lesotho, Luxembourg, 

Mali, Marshall Islands, New Zealand, Norway, 

San Marino, Senegal, Sierra Leone, South 

Africa, Spain, Tajikistan, Trinidad and Tobago, 

Venezuela. 

3 Op. cit. (note 1), pp. 771-773. 

4 UN Doc. PCNICC/1999/DP-4/Add.1. 

5 UN Doc. PCNICC/1999/WGEC/DP.8; UN 

Doc. PCNICC/1999/WGEC/DP.I0; UN Doc. 

PCNICC/1999/WGEC/DP.ll; UN Doc. PCNICC/ 

1999/WGEC/DP.20; UN Doc. PCN ICC/1999/ 

WGEC/DP.22; UN Doc. PCN ICC/1999/WGEC/ 

DP·37. 

http:WGEC/DP.22
http:1999/WGEC/DP.20
http:PCNICC/1999/WGEC/DP.ll
http:PCNICC/1999/WGEC/DP.I0
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Belgium, Costa Rica, Finland, Hungary, the Republic of Korea, South 

Africa and Switzerland.6 

Moreover, it should be recalled that the "General 

Introduction" to the EOC documentl is also applicable to the war 

crimes under Article 8(2)(b) and (e) of the ICC Statute. 

War crimes under Article 8(2)(b) of the ICC Statute: 
serious violations committed in international armed 
conflict 
The crimes defined in Article 8(2) (b) cover" [0]ther serious 

violations of the laws and customs applicable in international armed 

conflict". They are derived from various sources, in particular the 

1977 Protocol Additional to the Geneva Conventions of 

12 August 1949, and relating to the Protection ofVictims ofInternational 

Armed Conflicts (Protocol I), the 1907 Regulations respecting the Laws 

and Customs of War on Land (Hague Regulations) annexed to the 

Hague Convention (IV) respecting the Laws and Customs ofWar on 

Land, and various rules prohibiting the use of specific weapons. 

Elements common to all crimes under Article 8(2)(b) 

The elements for the crimes listed in Article 8(2)(b) com­

pnse two general elements repeated for each crime, describing the 

material scope of application and the mental element accompanying 

the objective element: 

1. the conduct took place in the context of and was associated with an 

international armed conflict; 

2. the perpetrator was aware of factual circumstances that established 

the existence of an armed conflict. 

The element describing the context and the related men­

tal element are reproduced frOtH the elements for the war crimes listed 

under Article 8(2)(a). The comments made in the September volume 

of the Review therefore also apply to those elements here. s 

6 UN Doc. PCNICC/1999/WGEC/INF.2; 7 Op. cit. (note 1), pp. 774-779. 

UN Doc. PCNICC/1999/WGEC/INF.2/Add.1; 8/bid., pp. 779-782. 

UN Doc. PCNICC/1999/WGEC/INF.2/Add. 2; 

UN Doc. PCNICC/1999/WGEC/INF.2/Add . 3. 
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Elements specific to the crimes under Article 8(2)(b) 

(a) War crimes derived from the Hague Regulations 

The definition of many crimes under Article 8(2)(b) is a 

textual repetition of rules contained in the Hague Regulations, e.g. 

Article 8(2) (b) (v), (vi), (xi), (xii) and (xiii). However, Protocol I, adopt­

ing "modern" language, reaffirmed and developed some of these rules 

in 1977. The PrepCom intensively debated to what extent this new 

language could be used in the drafting of the elements of crimes. 

Eventually the decision whether to use the language of Protocol I to 

clarify the elements of crimes was made on a case-by-case basis. The 

following examples will serve to illustrate the approach taken by the 

PrepCom. 

The crime of "Killing or wounding treacherously indi­

viduals belonging to a hostile nation or army" (ICC Statute, Arti­

cle 8(2) (b) (xi)) as derived from the Hague Regulations is linked to a cer­

tain extent with Article 37 of Protocol I on the prohibition of perfidy.9 

The concept ofperfidy in Article 37 is both more extensive and narrower. 

It covers not only the killing or wounding of an adversary by means of 

perfidy, but also capture. The latter is clearly not included in Article 23(b) 

of the Hague Regulations. However, the Hague Regulations seem also to 

cover acts of assassination10 not included in Article 37 ofProtocol 1. 11 

9 The relevan t part of Protocol I, Art. 37(1), 

reads as follows: "It is prohibited to kill, in· 

jure or capture an adversary by resort to perfi· 

dy. Acts inviting the confidence of an adversa· 

ry to lead him to believe that he is entitled to, 

or is obliged to accord, protection under the 

rules of international law applicable in armed 

conflict, with intent to oetray that confidence, 

shall constitute perfidy." 

10 See, for example, Oppenheim/Lau· 

terpacht, International Law: A Treatise, Vol. II , 

London, 1952, p. 342, wh ich gives the fol· 

lowing examples of treacherous conduct: "C.. . ) 

no assassin must be hired, and no assas· 

sination of combatants be committed; a price 

may not be put on the head of an enemy indio 

vid ual; proscription and outlawing are pro· 

hibited; no treacherous request for quarter 

must be made; no treacherous simulation of 

sickness or wounds is permitted." 

11 The impact of Protocol I, Art. 37, on the tra· 

ditional rule as formula ted in the Hague Regula· 

tions is not clear. Ipsen, for example, concludes: 

"The fact that Art. 37 has been accepted by the 

vast majority of States indicates that there is no 

customary international law prohibition of 

perfidy with a wider scope than that of Art. 37", 

K. Ipsen, "Perfidy", in Bernhardt Ced.), En· 
cyclopedia of Public International Law, Vol. 3, 

1997, p. 980. However, both terms are used on 

an equal footing in the original 1980 Protocol on 

Prohibitions or Restrictions on the Use of Mines, 

Booby·Traps and Other Devices, Article 6, deal· 

ing with certain types of booby·traps, and also in 

its amended form of 1996, Article 7. 
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After some discussion, the PrepCom decided to use essen­

tially the substance and language of the Article 37 prohibition of per­

fidy to clarity the meaning of"treachery" for the purposes of this war 

crime. Under the terms of the ICC Statute, and contrary to Article 37 

of Protocol I, the crime is limited to killing or wounding, while the 

capture of an adversary by resort to perfidy is not covered. 

A good example of clarification has been achieved by the 

text adopted for the elements of killing or wounding a combatant 

who, no longer having any means of defence, has surrendered at dis­

cretion (ICC Statute, Article 8(2) (b) (vi)). The PrepCom agreed that 

the terminology of Protocol I, Article 41 - its definition of hars de 

combat - is a correct "translation" of the old notion stemming from 

the Hague Regulations .The concept of hoys de combat is now given a 

broad interpretation, which replaces the old Hague language and 

incorporates, for example, the situations specified in Article 41 of 

Protocol 112 and also its Article 42.13 

In the negotiations relating to the war crime of "Declaring 

that no quarter will be given" (ICC Statute, Article 8(2) (b) (xii)) , the 

PrepCom paraphrased the concept of no quarter by essentially using the 

modern language from Protocol I, Article 40 (" ... there shall be no sur­

vivors ..."). Rejecting an initial proposal, it was agreed that there was no 

need for a result (e.g. that in a particular situation no survivors were left) , 

but that a declaration or an order as such would be sufficient for the com­

pletion of the crime. Several delegations furthermore took the view that 

the declaration would not merit the ICC's attention ifit was made for no 

purpose by someone with neither the authority nor the means to enforce 

it. Therefore, elements 2 and in particular 3 were added, which provide: 

"2. Such declaration or order was given in order to threaten an 

adversary or to conduct hostilities on the basis that there shall be 

no surVIvors. 

12 Protocol I, Art. 41, reads as follows: himself; 

"2. A person is hors de combat if: provided that in any of these cases he abo 

(a) he is in the power of an adverse Party; stains from any hostile act and does not 

(b) he clearly expresses an intention to attempt to escape." 

surrender; or 13 Protocol I, Art. 42(1), reads as follows: 

(c) he has been rendered unconscious or is "1. No person parachuting from an aircraft in 

otherwise in capacitated by wounds or sick· distress shall be made the object of attack 

ness, and therefore is incapable of defending durin g his descent." 
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3. The perpetrator was in a position <if iffective command or control 

over the subordinate forces to which the declaration or order was 

directed." (Emphasis added.) 

For the war crime of"Attacking or bombarding, by what­

ever means, towns, villages, dwellings or buildings which are unde­

fended and which are not military objectives" (ICC Statute, Arti­

cle 8(2) (b) (v)), the PrepCom decided to stick closely to the Hague 

language (Hague Regulations, Article 25) and not to use the wording 

ofArticle 59 of Protocol I, in particular, the conditions set forth in its 

paragraph 2. It was argued that the scope of application of the Hague 

Regulations was broader. However, footnote 38 to the Elements of 

Crimes,14 which was added, is derived with small modifications from 

Protocol I, Article 59(3). 

(b) War crimes relating to the conduct of hostilities 

In general terms, war crimes relating to the conduct of 

hostilities (ICC Statute, Article 8(2) (b) (i), (ii), (iii), (iv), (ix), (xxiii), 

(xxiv) and (xxv)) were the subject of some controversy. The most 

contentious issues are described in the following paragraphs. 

With regard to the war crimes under Article 8(2)(b)(i),lS 

(ii),16 (iii),17 (ix) 18 and (xxiv) 19 dealing with particular types of unlawful 

attacks against protected persons or objects, the PrepCom debated 

intensively whether these war crimes require a result, as do the grave 

14 "The presence in the locality of persons 

specially protected under the Geneva Conven­

tions of 1949 or of police forces retained for 

the sole purpose of maintaining law and order 

does not by itself render the locality a military 

objective." 

15 Intentionally directing attacks against 

the civilian population as such or against 

individual civilians not taking direct part in 

hostilities. 

16 Intentionally directing attacks against 

civilian objects, that is, objects which are not 

military objectives. 

17 Intentionally directing attacks against 

personnel, installations, material, units or 

vehicles involved in a humanitarian ass is­

tance or peacekeeping mission in accordance 

with the Charter of the United Nations, as long 

as they are entitled to the protection given to 

civilians or civilian objects under the inter­

national law of armed conflict. 

18 Intentionally directing attacks against 

buildings dedicated to religion , education, 

art, science or charitable purposes, historic 

monuments, hospitals and places where the 

sick and wounded are collected, provided 

they are not military objectives. 

19 Intentionally directing attacks against 

buildings, material, medical units and trans­

port, and personnel using the distinctive 

emblems of the Geneva Conventions in 

conformity with international law. 
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breaches defined by Article 85(3) and (4)(d) of Protocol I, i.e. causing 

death or serious injury to body or health and/or extensive destruction. 

The majority of delegations pointed out that at the Diplomatic 

Conference in Rome, the requirement that a result be achieved had 

consciously been left out. They held that the crime would be commit­

ted if, e.g. in the case of Article 8(2)(b)(i), an attack was directed 

against the civilian population or individual civilians, but owing to the 

failure of the weapon system the intended target was not hit.The other 

side, however, argued that it had always been implicitly understood 

that the result requirement of the grave breaches provisions would also 

apply to those war crimes derived from Protocol I, and that in the 

event of a weapon failure the conduct should be charged only as an 

attempted crime. But the PrepCom followed the majority view and 

refused to require that the attack had to achieve a particular result. In 

this context it is significant to note that the wording of the Rome 

Statute supports this approach. Since a result requirement has been 

explicitly added elsewhere in the Statute, namely in Article 

8(2) (b) (vii) ("Making improper use of a flag of truce, of the flag or of 

the m.ilitary insignia and uniform of the enemy or of the United 

Nations, as well as of the distinctive emblems of the Geneva 

Conventions, resulting in death or serious personal injury" - emphasis 

added), it may be concluded that, compared to the grave breaches 

provisions, a lower threshold was chosen on purpose. 

Another contentious issue was how to interpret the term 

"intentionally directing an attack against" persons or objects defined in 

the respective crimes. It was debated whether the term "intentionally" 

referred only to the directing of an attack or also to the object of the 

attack. In the end the PrepCom adopted the latter approach. For 

example, for the war crime of attacking civilians (Article 8(2)(b)(i)), 

the relevant elements now read as follows: 

"1. The perpetrator directed an attack. 

2. The object of the attack was a civilian population as such or 

individual civilians not taking direct part in hostilities. 

3. The perpetrator intended the civilian population as such or 

individual civilians not taking direct part in hostilities to be the 

object of the attack." 
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The crime thus requires that the perpetrator intended 

to direct an attack (this follows from Article 30 (2)(a) of the ICC 

Statute,20 which stipulates that the perpetrator must have meant to 

engage in the conduct described, in cOrUunction with paragraph 2 of 

the General Introduction) and that he or she intended civilians to be 

the object of the attack. The latter intent requirement explicitly stated in 

the elements also appears to be an application of the default rule codi­

fied by Article 30. In this particular case the standard defined in sub­

paragraph 2(b) of that provision would apply, i.e. the perpetrator means 

to cause the intended effect or is aware that it will occur in the ordinary 

course of events. Given paragraph 2 of the General Introduction to the 

Elements of Crime, the insertion ofelement 3 seems to be unnecessary, 

but it was justified inter alia by the fact that the term "intentionally" is 

contained in the Statute and the insertion adds more clarity. 

In this context it is interesting to have a closer look at the 

views of the Prosecution expressed in a case before the International 

Criminal Tribunal for the former Yugoslavia (ICTY), and the findings 

of the Tribunal with regard to war crimes involving unlawful attacks. 

In the Blaskic case the Prosecution " ... maintained that the 

mens rea which characterises all the violations of Article 3 of the 

Statute (relevant to the unlawful attack charges) ... is the intentionality 

of the acts or omissions, a concept containing both guilty intent and 

recklessness that could be likened to serious criminal negligence" .21 

Moreover, the following requirements must be met for a charge of 

unlawful attack : 

"b) the civilian status of the population or individual persons ... 

was known or should have been known; 

20 ICC Statute, Art. 30' reads as follows: 

"1. Unless otherwise provided, a person 

shall be criminally responsible and liable for 

punishment for a crime within the jurisd iction 

of the Court only if the material elements are 

comm itted with intent and knowledge. 

2. For the purposes of this article, a person 

has intent where: 

(a) In relation to conduct, that person 

means to engage in the conduct; 

(b) In relation to a consequence, that per· 

son means to cause that consequence or is 

aware that it will occur in the ordinary course 

of events. 

3. For the purposes of this article, "knowl­

edge" means awareness that a circumstance 

exists or a consequence will occur in the ordi· 

nary course of events. "Know" and "know· 

ingly" shall be construed accordingly." 

21 ICTY, Judgment, The Prosecutor 

v. Tihomir Bloskic, IT-95-14-T, para. 179. 

http:negligence".21


469 RICR JUIN IRRC JUNE 2001 VOL.83 N° 842 

c) the attack was wilfully directed at the civilian population or 

individual civilians;" . 22 

The Prosecution derived the mental element "wilful" 

from. Article 85(3) of Protocol I and interpreted it as including both 

intention and recklessness, in accordance with the ICRC Com­

mentary~ view on that provision. 23 An underlying reason was that 

Protocol I imposes a wide range of duties on superiors to ensure that 

their forces com.ply with the law and that precautions are taken to 

avoid attacks being directed against civilians. 24 In the aforesaid Blaskic 

case, the ICTY Trial Chamber held that: 

"Such an attack must have been conducted intentionally in the 

knowledge, or when it was impossible not to know, that civ­

ilians ... were being targeted ... "25 

On the basis of these sources, it is submitted that the 

required mens rea may be inferred from the fact that the necessary pre­

cautions (in the sense ofArticle of 57 Protocol I, e.g. the use of avail­

able intelligence to identify the target) were not taken before and 

during an attack. This would apply to all the above-mentioned war 

crimes concerning an unlawful attack against persons or objects pro­

tected against such attacks. 

The elements of the other war crimes linked to the 

conduct of hostilities follow the sam.e structure as that described for 

war crimes under Article 8(2)(b)(i), with the one exception of the war 

crime under Article 8(2)(b) (xxiv) which reads: "Intentionally directing 

attacks against buildings, material, lTledical units and transport, and per­

sonnel using the distinctive emblems of the Geneva Conventions in 

conformity with internationallaw."This text keeps the initial structure 

of the Elements of Crimes as adopted at the first reading.26 There is 

22 Quoted in W. J. Fenrick, "A first attempt 8 june 1977 to the Geneva Conventions 

to adjudicate conduct of hostilities offences: of 12 August 1949, ICRC, Geneva, 1987, 

Comments on aspects of the ICTY Trial deci­ para. 3474, p. 994. 

sion in the Prosecutor v. Tihomir Blaskic," in 24 Op. cit. (note 22) . 

Leiden journal of International Law, 2001 25 Loc. cit. (note 21), para. 180. 

(forthcom ing). 

23 See Commentary to Art. 85, in 

Y. Sandoz/ C. Swinarski/ B. Zimmermann (eds), 

Commentary on the Additional Protocols of 

http:reading.26
http:civilians.24
http:provision.23
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some likelihood that this is the result of a drafting error, since it was 

maintained that the new structure for war crimes relating to unlawful 

attacks adop ted by the PrepCom after the second reading was con­

sidered to be an application of the order as described in the General 

IntroductionY The drafters felt that this restructuring would not affect 

the substance of the original draft. / 

This latter war crime is significantly clarified by the yoc:. 
The text adopted essentially reproduces the text of the Rome Statute, 

with the addition of "or other method of identification indicating pro­

tection" in element 1, which requires that the perpetrator attacked an 

object or place" ... using, in conformity with international law, a dis­

tinctive emblem or other method of identification indicating protec­

tion under the Geneva Conventions". This added wording underscores 

the fact that a protected status under the Geneva Conventions can also 

be expressed by other distinctive signs, such as light signals, radio signals 

or electronic identification.28 The PrepCom recognized that the 

essence of this crim.e is an attack against protected persons or property 

identifiable by any recognized means of identification. 

As in the case of the aforesaid war crimes, the Prep Com 

also debated whether the war crime of "intentionally launching an 

attack in the knowledge that such attack will cause incidental loss of 

life or injury to civilians or damage to civilian objects or widespread, 

long-term and severe damage to the natural environment which 

would be clearly excessive in relation to the concrete and direct overall 

military advantage anticipated" (Article 8(2) (b) (iv)) required a result, 

as does Article 85(3) of Protocol I for grave breaches. In addition to 

26 The relevant elements read as follows : 

"1. The perpetrator attacked one or more 

persons, buildings, medical units or trans· 

ports or other objects using, in conformity 

with international law, a dist inctive emblem or 

other method of identification indicating pro­

tection under the Geneva Conventions. 

2. The perpetrator intended such persons, 

buildings, units or transports or other objects 

so using such identification to be the object of 

the attack." 

27 EOC, General Introduction, para. 7: "The 

elements of crimes are generally structured in 

accordance with the following principles: 

- As the elements of crimes focus on the 

conduct, consequences and circumstances 

associated with each crime, they are general­

ly listed in that order; 

- When required, a particular mental ele­

ment is listed after the affected conduct, 

consequence or circumstance; 

- Contextual circumstances are listed last. " 

28 For identification of medical units or 

transports, see Protocol I, Annex I, Arts 6-9. 

http:identification.28
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the arguments already mentioned, delegations backing such a re­

quirement claimed that their view is supported by the wording of the 

Rome Statute. They held that the need for a result is suggested by the 

words "such attack will cause" (emphasis added), and the damage 

caused must be excessive (this would be a higher threshold than for 

Protocol I, which requires only that death or serious injury to body or 

health occurs without demanding a particular quantity). However, the 

majority of delegations argued that the crime would be committed 

even if, for example, an attack was launched against a military objec­

tive, but owing to the failure of the weapon system the expected 

excessive incidental injury or damage did not occur. In the end, the 

PrepCom once again followed the majority view and refused to 

require that the attack must have a particular result. 

Another controversial issue debated by the PrepCom was 

the adoption of a commentary to the term "concrete and direct overall 

military advantage", which had already been the subject of arduous 

negotiations during the Rome Diplomatic Conference. While several 

delegations at the PrepCom stated that they would prefer not to include 

any commentary, other delegations wished to retain some kind of ex­

planatory footnote . In the end, after difficult informal consultations, the 

following definition of "concrete and direct overall military advantage" 

was incorporated in the final text for the elements of this war crime: 

"The expression 'concrete and direct overall military advantage' 

refers to a military advantage that is foreseeable by the perpetrator 

at the relevant time. Such advantage mayor may not be tempor­

ally or geographically related to the object of the attack. The fact 

that this crime admits the possibility of lawful incidental injury 

and collateral damage does not in any way justifY any violation of 

the law applicable in armed conflict. It does not address justifica­

tions for war or other rules related to jus ad bellum. It reflects the 

proportionality requirement inherent in determining the legality of 

any military activity undertaken in the context of an armed 

conflict." 

This text reflects a compromise, in particular between the 

interests of two sides which did not necessarily relate to the same 

aspects, and clarifies several different issues. In essence, the sentence 
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"[t]he fact that this CrIme admits the possibility of lawful incidental 

injury and collateral damage does not in any way justifY any violation 

of the law applicable in armed conflict" is meant to emphasize that: 

" ... [i]n order to comply with the conditions, the attack must be 

directed against a military objective with means which are not 

disproportionate in relation to the objective, but are suited to de­

stroying only that objective, and the effects of the attacks must be 

limited in the way required by the Protocol; moreover, even after 

those conditions are fulfilled , the incidental civilian losses and 

damages must not be excessive."29 

The PrepCom's commentary to the term~ "concrete and 

direct overall military advantage" stresses that international humani­

tarian law applies to armed conflicts regardless of the cause of the 

conflict or the motives of the parties thereto. It draws attention to the 

distinct nature ofjus ad bellum, which is irrelevant in this context, and 

jus in bello, which is alone relevant for assessing whether the proportion­

ality requirement is met. These statements are a correct reflection of 

existing law. The clarification is certainly very valuable. 

To say that "[s]uch advantage mayor may not be temporally 

or geographically related to the object of the attack" carries, however, 

the risk of abusive interpretations of the concept of concrete and direct 

military advantage. The need for this sentence was highlighted in infor­

mal consultations by examples such as that of feigned attacks where the 

military advantage materializes at a later time and in a different place 

(reference was made to the landing of the Allied forces in Normandy 

during the Second World War30) . The danger of abusive interpretations is 

counterbalanced to a certain extent by the first sentence of the footnote 

containing the requirement of foreseeability. It was meant to exclude 

advantages which are hardly perceptible. Advantages which do not mate­

rialize immediately must nevertheless be foreseeable. This interpretation 

is required by the words "concrete and direct". When Protocol I was 

negotiated, " .. . [t]he expression 'concrete and direct' was intended to 

29 Commentary to Art. 51, lac. cit. 30 Commentary to Art. 52, in M. Bothe/ 

(note 23) , para. 1979, p. 625. K. J. Partsch/W.A. Solf, New Rules for Victims of 
Armed Conflicts, Martinus Niihoff Publishers, 

The Hague/Boston/London, 1982, pp. 324 ff. 
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show that the advantage concerned should be substantial and relatively 

close, and that advantages which are hardly perceptible and those 

which would only appear in the long term should be disregarded."31 

Solf develops this view as follows: 

'''Concrete ' means specific, not general; perceptible to the senses ... 

'Direct', on the other hand, means 'without intervening condition of 

agency' ... A remote advantage to be gained at some unknown time 

in the future would not be a proper consideration to weigh 

against civilian losses."32 

Subsequent discussions concerned the evaluation that has 

to be made with regard to the excessiveness of civilian injury or 

damage. Some delegations felt that element 3 of this crime ("The per­

petrator knew that the attack would cause incidental death, injury or 

damage to civilian objects or widespread, long-term and severe 

damage to the natural environment and that such death, injury or 

damage would be of such an extent as to be clearly excessive in rela­

tion to the concrete and direct military advantage.") needed to be 

re-evaluated to clarifY the relevant value judgment in light of para­

graph 4 of the General Introduction. 33 

These delegations claimed that the perpetrator must per­

sonally make a value judgment and COITl.e to the conclusion that the 

civilian casualties or damage would be excessive. Other delegations, 

however, pointed out that the words "of such an extent as to be", 

which are not contained in the Statute, but were added to the Elements 

of Crime were meant - at least in the eyes of those who suggested 

the insertion - to make it clear that the perpetrator need only 

know the extent of the injury or damage he or she will cause and the 

military advantage anticipated. Whether the damage or injury was 

31 Commentary to Art. 57, op. cit. (note 23), 32 Ibid., p. 365· 

para. 2209, p. 684. It is significant that the 33 "4. With respect to mental elements asso· 

commentaries to Protocol I emphasize that ciated with elements involving value judgment, 

the wo rds "concrete and direct" impose such as those using the terms ' inhumane' or 

stricter conditions on the attacker than those 'severe', it is not necessary that the perpetrator 

implied in the criteria defining military objec· personally completed a particular value judg· 

tives. wh ich require a "definite" military ment. unless otherwise indicated." 

advantage. Ibid. para. 2218. p. 685. and op. 

cit. (note 30). p. 365. 

http:Introduction.33
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excessive should be determined by the Court on an objective basis 

fron'! the perspective of a reasonable commander. Almost at the end of 

the PrepCom, without intensive discussions in the formal Working 

Group or informal consultations on its rationale, the following foot­

note was inserted to overcome the divergent views: 

"As opposed to the general rule set forth 111 para­

graph 4 of the General Introduction, this knowledge element 

requires that the perpetrator make the value judgment as described 

therein. An evaluation of that value judgment must be based on 

the requisite information available to the perpetrator at the time." 

This footnote left some ambiguities, which was probably 

the reason why it was accepted as a compromise. The first sentence 

seems to be clear: a value judgment must have been made as described 

in element 3. However, the meaning of the second sentence allows for 

divergent interpretations. To those who insisted on a more objective 

evaluation, the formulation "an evaluation of that value judgment" 

refers to an external evaluation by the Court. The Court would have 

to make an obj ective analysis of the judgment" ... based on the requi­

site information available to the perpetrator at the time".To others, the 

second sentence merely highlights that the value judgment must be 

made on the basis of the information available at the time. In the view 

of a few delegations, which favoured a more subjective approach, the 

footnote would probably exclude criminal responsibility not only for a 

perpetrator who believes that a particular instance of incidental injury 

or damage would not be excessive, even if he or she is wrong, but also 

for those who did not know that an evaluation of the excessiveness has 

to be made. As to the latter, one might question whether it is com­

patible with the rule that ignorance of the law is no excuse. 

In one respect, there seemed to be agreement between 

the States that drafted this footnote: they recognized that the 

content of the footnote should not benefit a reckless perpetrator 

who knows perfectly well the anticipated military advantage and 

the expected incidental injury or damage, but gives no thought to 

evaluating the latter's possible excessiveness. It was argued that by 

refusing to evaluate the advantage and the injury or damage, he/she 

does in fact make the requisite value judgment. If the Court finds 

http:time".To
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that the injury or damage was exceSSIve, the perpetrator will be 

guilty. 

There is probably no doubt that a court will respect judg­

ments that are made reasonably and in good faith, based on international 

humanitarian law. In any event, an unreasonable judgment or an allega­

tion that no judgment was made would, in a case of death, injury or 

damage clearly excessive to the military advantage anticipated, simply not 

be credible. It is submitted that the Court would then - and would be 

entitled to - infer the mental element based on that lack of credibility. 

As indicated in the footnote, the Court must decide such matters on the 

basis of the information available to the perpetrator at the time. 

(c) Intentionally using starvation oj civilians as a method of war­

fare by depriving them oj objects indispensable to their survival, including wil­

fully impeding relief supplies as provided for under the Genella Conventions 

The prohibited conduct is defined in the Elements of 

Crimes as follows: "The perpetrator deprived civilians of objects indis­

pensable to their survival." Delegations agreed that the deprivation of 

not only food and drink, but for example also medicine or in certain 

circumstances blankets, could be covered by this crime, if, in the latter 

case, such blankets were indispensable for survival owing to the very 

low temperature in a region. Out of that understanding, a footnote 

was added to an initial "rolling text" of the Working Group underlin­

ing that the intention to starve would also include the broader notion 

of deprivation of anything necessary for life. This footnote recognized 

that the ordinary meaning of the word "starvation" nuy have different 

contents. In accordance with major dictionaries, it was meant to cover 

not only the more restrictive meaning of starving as killing by hunger 

or depriving of nourishment, but also the more general meaning of 

deprivation or insufficient supply of some essential commodity, of 

something necessary to live.34 Although the substance of the footnote 

was not contested (only one delegation expressed some doubts), the 

majority eventually considered it to be redundant and covered by the 

34 With regard to the different meanings of International Criminal Court, 1999, No. 218, 

"starvation", see M. Cottier, in O. Triffterer P·256. 
(ed.), Commentary on the Rome Statute of the 
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term "objects indispensable to their survival", which would determine 

the meaning of starvation in element 2 ("The perpetrator intended to 

starve civilians as a method of warfare.") in a broad sense. The footnote 

was therefore dropped in the final version. 

For similar reasons, delegations refrained from inserting 

the example given by the Statute: "impeding relief supplies as provided 

for under the Geneva Conventions". It was felt that as one example of 

prohibited conduct it did not constitute a separate element and was 

covered by the general term of"deprivation". 

This war crime does not cover every deprivation but, as 

stated in element 2, only those effected by the perpetrator with the 

intention of starving civilians as a method of warfare. Contrary to an 

initial proposal,35 the PrepCom agreed that there is no requirement 

that "as a result of the accused's acts, one or more persons died from 

starvation" . 

(dJ War crimes inllolving the use ifparticular weapons 

Owing to the very brief definition of the war crime of 

"Employing poison or poisoned weapons" by the Rome Statute 

(Article 8(2) (b) (xvii)) , it was necessary for the EOC to explain the ele­

ments of this CrilTle in more detail. However, in order to avoid the dif­

ficult task of negotiating a definition of poison, the text adopted 

includes a specific threshold with regard to the effects of the substance: 

"The substance was such that it causes death or serious damage to 

health in the ordinary course of events, through its toxic properties." 

These effects must be the consequence of the toxic features of the sub­

stance. A number of delegations opposed the word " serious" 111 

"serious damage to health" , but eventually joined the consensus. 

The war crime "Employing asphyxiating, poisonous or 

other gases, and all analogous liquids, materials or devices" (Article 8 

(2) (b) (xviii)) is derived from the 1925 Geneva Protocol for the 

Prohibition of the Use in War of Asphyxiating, Poisonous or Other 

Gases, and of Bacteriological Methods of Warfare, which covers 

chemical weapons. The PrepCom intensively debated the scope of the 

35 UN Doc. PCNICC/t999/DPA/Add . 2 . 
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prohibition in the Geneva Gas Protocol, subsequently reaffirmed on 

several occasions, and in particular the question of whether the prohib­

ition also covered riot control agents. In this context it was also de­

bated how far developments in the law relating to chemical warfare 

since 1925 should be reflected in the EOC, taking into account the 

decision by the Diplomatic Conference in Rome to exclude any ref­

erence to the 1993 Chen,ical Weapons Convention. 

With regard to riot control agents, some States argued that 

any use thereof in international armed conflict is prohibited. Among 

these delegations some took the view that the 1925 Geneva Gas 

Protocol already prohibited such use, while others argued that the law 

with regard to riot control agents might not have been completely 

clear under the 1925 Protocol, but that the 1993 Chemical Weapons 

Convention confirmed the illegality of their use as a method of war­

fare. 36 Even among these delegations views diverged as to the meaning 

of the notion of "method of walfare". At the other end of the spec­

trum a few delegations considered that the use of these agents was per­

mitted. In the end the controversy was not entirely settled. 

The PrepCom did not define the specific gases, liquids, 

materials or devices, but chose an approach similar to that adopted for 

the war crime of "Employing poison or poisoned weapons". By way 

of a compromise, it was accepted that the gases, substances37 or devices 

were defined by reference to their effects, namely causing " ... death or 

serious damage to health in the ordinary course of events". 38 This 

means that the use of riot control agents in most circumstances would 

not be covered by this effect-oriented definition. Delegations in favour 

of this compromise justified it by emphasizing that the ICC is 

36 See Article 1(5) of the 1993 Chemical 

Weapons Convention, which explicitly states 

that "(e)ach State Party undertakes not to use 

riot control agents as a method of warfare" . 

Riot control agents are defined as "(a)ny che­

mical not listed in a Schedule, which can pro­

duce rapid ly in humans sensory irritation or 

disabling physical effects which disappear 

within a short time following termination of 

exposure". 

37 In the EOC the term "substance" is used 

to cover both terms "liqu ids" and "materials" 

as contained in the statutory language. It was 

not the intention of the drafters to limit in any 

way the scope of application by this change. 

38 The specific elements read as follows: 

"i. The perpetrator employed a gas or other 

analogous substance or device. 

2. The gas, substance or device was such that 

it causes death or serious damage to health in 

the ordinary course of events, through its 

asphyxiating or toxic properties." 

http:events".38
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designed to deal only with" ... the most serious crimes of concern to 

the international community as a whole".Whilst many took the view 

that these elements would prevent the prosecution of some acts that 

might be unlawful under other provisions of international law, it was 

argued by others that all offences "of serious concern" would be 

within the terms of the elements as drafted. Given the fears of many 

delegations that the threshold "death or serious damage to health" 

would have limiting effects on the law governing chemical weapons,39 

a footnote was added to ensure that the elements were to be con­

sidered as specific to the war crime in the ICC Statute, and not 

to be interpreted as limiting or prejudicing in any way existing or 

developing rules of international law with respect to development, 

production, stockpiling and use of chemical weapons. 

In addition to this controversy there was some discussion 

about the need to reproduce in the EOC the word "device" contained 

in both the ICC Statute and the 1925 Geneva Gas Protocol. While 

some delegations were in favour of deleting the word "device", others 

argued that this would entail the risk of lin'liting the scope of the 

crime. The PrepCom followed the latter view. This approach seems 

justified. As pointed out in a commentary to the 1925 Geneva 

Protocol, including its travaux preparatoires: "[The word 'device'] marks 

once more the intention of the authors to give to their definition a 

comprehensive and open-ended character", while otherwise "[i]t could 

be claimed, for instance, that. .. an aerosol, which is a suspension of 

solid particles or liquid droplets in air, is neither a gas nor a liquid, a 

material or a substance". 4o 

39 See Article II of the 1993 Chemical released as a result of the employment of such 

Weapons Convention: munitions and devices; ... 

"1. 'Chemical Weapons' means the fol· 2. 'Toxic Chemical' means: 

lowing, together or separately: Any chemical which through its chemical 

(a) Toxic chemicals and their precursors, action on life processes can cause death, tem· 
except where intended for purposes not pro· porary incapacitation ar permanent harm to 

hibited under this Convention, as long as the humans or animals. This includes all such 

types and quantities are consistent with such chemicals, regardless of their origin or of 

purposes; their method of production, and regardless of 

(b) Munitions and devices, specifically de· whether they are produced in facilities, in 

signed to cause death or other harm through munitions or elsewhere ." (Emphasis added .) 

the toxic properties of those toxic chemicals 40 SIPRI (ed .), The Problem of Chemical 
specified in subparagraph (a), which would be and Biological Warfare 11/, 1973, p. 45. 

http:substance".4o
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(e) Sexual crimes 

Much time was devoted by the PrepCom to the gender 

cnmes defined in Article 8(2)(b)(xxii). The task was quite difficult 

because little case law exists on this issue to date, and even where it 

does exist it is not always uniform. For example, the ad hoc Tribunals 

for Rwanda (ICTR) and the former Yugoslavia defined the elements 

of rape in different ways. 

In the Fuyundzija case the Trial Chamber of the ICTY found 

that the following may be accepted as the objective elements of rape: 

"(i) the sexual penetration, however slight: 

(a) of the vagina or anus of the victim by the penis of the per­

petrator or any other object used by the perpetrator; or 

(b) of the mouth of the victim by the penis of the perpetrator; 

(ii) by coercion or force or threat of force against the victim 

or a third person."41 

However, the Trial C hamber of the I CTR defined rape in 

the Akayesu case as a physical invasion of a sexual nature, committed 

on a person under circumstances which are coercive. 42 

The delicate compromise found in the EOC incorporates 

aspects from both judgments and now reads as follows: 

"1. The perpetrator invaded the body of a person by conduct 

resulting in penetration, however slight, of any part of the body of 

the victim or of the perpetrator with a sexual organ, or of the anal 

or genital opening of the victim with any object or any other part 

of the body. 

2. The invasion was committed by force, or by threat of force or 

coercion, such as that caused by fear of violence, duress, detention, 

psychological oppression or abuse of power, against such person 

41 ICTV, judgment, The Prosecutor 

v. Furundzija , IT'95'17/1-T, para. 185. See also 

the definition by the I(TV Prosecution quoted 

in that judgment (para. 174): " ... rape is a forc­

ible act: this means that the act is 'accom­

plished by force or threats of force against the 

victi m or a third person, such threats being 

express or implied and must place the victim 

in reasonable fear that he, she or a third per­

son will be subjected to violence, detention, 

duress or psychological oppression'. This act 

is the penetration of the vagina, the anus or 

mouth by the penis, or of the vagina or anus 

by other object. In this context, it includes 

penetration, however slight, of the vu lva, 

anus or oral cavity, by the penis and sexual 

penetration of the vulva or anus is not limited 

to the pen is." (Footnote omitted.) 

42 ICTR, judgment, The Prosecutor v. Jean 

Paul Akayesu, ICTR-96-4-T, para. 688. 

http:coercive.42
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or another person, or by taking advantage of a coercive environ­

ment, or the invasion was committed against a person incapable of 

giving genuine consent. ( .. .)" 

A footnote to element 2 clarifies that" [i] t is understood 

that a person may be incapable ofgiving genuine consent if affected by 

natural, induced or age-related incapacity". 

The formulation "invaded... by conduct resulting in pene­

tration" in element 2 was chosen in order to draft the elements in a 

gender-neutral way and also to cover rape committed by women. 

Element 2, including the above-cited footnote, largely reflects the find­

ings of the ICTR in the Akayesu case taking into account the effect of 

special circumstances of an armed conflict on the victims' will: 

"[C]oercive circumstances need not be evidenced by a show of 

physical force . Threats, intimidation, extortion and other forms of 

duress which prey on fear or desperation may constitute coercion, 

and coercion may be inherent in certain circumstances, such as 

armed conflict or the military presence ... "43 

Another point of major controversy in this cluster of 

crimes was how to distinguish enforced prostitution from sexual slav­

ery, and especially whether the fact that the "perpetrator or another 

person obtained or expected to obtain pecuniary or other advantage 

in exchange for or in connection with the acts of a sexual nature" was 

an element of enforced prostitution or not. After long debates States 

answered in the affirmative. The addition of"or other advantage" was 

made in order to achieve a compromise between the group of delega­

tions that objected to the requirement of pecuniary advantage and the 

group that insisted on it. 

Finally, considerable difficulties were encountered with 

regard to the war crime of sexual violence, owing to the formulation 

found in the ICC Statute:" .. . also constituting a grave breach of the 

Geneva Conventions". While some delegations argued that this 

formulation only indicates that gender crimes could already be prose­

cuted as grave breaches, others thought that the conduct must consti­

tute one of the crimes defined in Article 8(2)(a) - the specifically 

43 Ibid. 
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named grave breaches under the Geneva Conventions - and in addi­

tion involve violent acts of a sexual nature. The majority of delega­

tions, in an attempt to reconcile the wording of the Statute with its 

aim, considered the formulation as an element that introduces a spe­

cific threshold . Therefore, the compromise text reads as follows: 

"1. The perpetrator committed an act of a sexual nature against 

one or more persons or caused such person or persons to engage 

in an act of a sexual nature by force, or by threat of force or coer­

cion, such as that caused by fear of violence, duress, detention, 

psychological oppression or abuse of power, against such person 

or persons or another person, or by taking advantage of a coercive 

environment or such person's or persons' incapacity to give 

genuine consent. 

2. The conduct was of a gravity comparable to that of a grave 

breach of the Geneva Conventions. ( ... )" 

Element 1 essentially covers two types of situation: first, 

situations in which the perpetrator commits the sexual acts against the 

victim, and second, those in which the victim is forced or coerced to 

perform the sexual acts. The latter were included in the elements to 

cover cases of forced nudity as well if the threshold of gravity in ele­

ment 2 is reached. 

(f) The transfer, directly or indirectly, by the Occupying Power oj 

parts if its own civilian population into the territory it occupies, or the deport­

ation or transfer ifall or parts if the population oj the occupied territory within 

or outside this territory 

This war crime, defined in Article 8(2)(b)(viii), gave rise to 

the most difficult negotiations of all. The crime consists of two alter­

natives: first, the transfer, directly or indirectly, by the Occupying 

Power ofparts of its own civilian population into the territory it occu­

pies, and second, the deportation or transfer of all or parts of the popu­

lation of the occupied territory within or outside this territory. The 

first alternative, in particular, caused major controversy. The main 

points on which opinions diverged sharply were the following: 

- Is this crime limited to forcible transfers, although the Statute 

uses the formulation "transfer, directly or indirectly"? 
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- Is this crime limited to large-scale transfers of the population? 

- Must the economic situation of the local population be wor­

sened and their separate identity be endangered by the transfer? 

- What link must there be between the perpetrator and the 

Occupying Power? 

After intensive informal negotiations which, because of 

the sensitivity of the issue, were almost exclusively conducted between 

interested delegations behind closed doors, agreement was reached. By 

and large, the elements reproduce the statutory language. The actus reus 

of this first alternative of the crime requires that the perpetrator "trans­

ferred, directly or indirectly, parts of its own population into the terri­

tory it occupies". The addition of a footnote concerning the term 

"transferred" eventually broke the deadlock. It simply indicates that 

the "term 'transfer' needs to be interpreted in accordance with the 

relevant provisions of international humanitarian law". The footnote 

states the obvious, without glvmg any further clarification. 

Consequently, the main points of controversy were left open for inter­

pretation by the future Court. 

The text adopted, which is largely based on an initial 

Costa Rican/Hungarian/Swiss proposal, requires that the perpetrator 

" ... transferred, directly or indirectly, parts of its own population into 

the territory it occupies". This element omits the words "by the 

Occupying Power" contained in the Statute. Instead the words "its 

own population" refer back to the perpetrator only, without estab­

lishing any link with the Occupying Power. In order to solve this lat­

ter issue, Switzerland orally amended its written proposal and sugges­

ted the following text: " ... [t]he perpetrator, transferred ... parts of the 

population of the occupying power... ". This suggestion was, however, 

not included in the final text. The PrepCom decided to retain the 

somewhat ambiguous formulation drawn from the original Costa 

Rican/Hungarian/Swiss proposal. 

It is not entirely clear whether the omission of the word 

"civilian" before "population" is an unintended drafting error which 

was not corrected for fear that any change of wording might jeopar­

dize the sensitive compromise reached, or is a deliberate departure 

fi'om the statutory language. 
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War crimes under Article 8(2)(e) of the ICC Statute: 
serious violations committed in non-international 
armed conflict 
In addition to the war crimes as defined in the ICC Statute's 

Article 8(2)(c) applicable in non-international armed conflicts - viola­

tions ofArticle 3 conunon to the four Geneva Conventions - the defi­

nitions of crimes in Article 8(2)(e) cover " [o]ther serious violations of the 

laws and customs applicable in armed conflicts not of an international 

character". As in the case of all the crimes listed under Article 8(2) (b) , 

they are derived from various sources. 

Elements common to all crimes under Article 8(2)(e) 

The elem.ents for the crimes listed in Article 8(2)(e) 

contain two general elements which are repeated for each crime: the 

material scope of application and the mental element accompanying 

the objective ("contextual") element. The "contextual" element and 

the accompanying mental elem.ent are copied from the set of elements 

for the war crimes under Article 8(2)(c). The comments already made 

in the September volume of the Review therefore also apply to these 

elements. 44 

Elements specific to the crimes under Article 8(2)(e) 

The specific elements of most war crimes under subpara­

graph (e) are defined more or less in the same manner as the corres­

ponding crimes in Article 8(2)(b) of the ICC Statute. It was the view 

of States that there is no difference in substance between the elements 

of war crimes in an international armed conflict and those in a 

non-international armed conflict. 

In this context, however, it is worth highlighting that by 

reproducing the specific elements of Article 8(2) (b) (xxiv) 45 ­

"Intentionally directing attacks against buildings, material, medical 

units and transport, and personnel using the distinctive emblems of the 

Geneva Conventions in conformity with international law" - for the 

44 Gp. cit. (note 1). pp. 791 ff. 45 Supra. l(b) War crimes relating to the 

conduct of hostilities. 

http:elements.44
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corresponding war crime under Article 8(2) (e) (ii), the PrepCom rec­

ognized after sonLe debate that, in a non-international armed conflict, 

directing attacks against persons or objects using the signals of the re­

vised Annex I of 1993 to the 1977 Protocol I also falls within the 

scope of this war crime. This understanding was acceptable to all 

because the provisions of the Annex do not enlarge the protection of 

persons or objects. They are only intended to facilitate the identifica­

tion of personnel, material, units, transports and installations protected 

under the Geneva Conventions.46 If the perpetrator directs an attack 

against such persons or objects it is irrelevant by what means these 

persons or objects were identifiable for the perpetrator. 

The only war crime under Article 8(2)(e) which does not 

have its parallel in Article 8(2) (b) of the ICC Statute is the war crime 

of "Ordering the displacement of the civilian population for reasons 

related to the conflict, unless the security of the civilians involved or 

imperative military reasons so demand" . The PrepCom decided to 

introduce the following clarification in the elements of this crime: 

Element 1 defines the actus reus of this war crime, namely 

that the" ... perpetrator ordered a displacement of a civilian popula­

tion". This implicates the individual giving the order and not someone 

who simply carries out the displacement. The latter may, however, be 

held responsible for participating in the commission of the crime, in 

accordance with Article 25 of the ICC Statute, which deals with other 

forms of individual criminal responsibility. The wording was changed 

to "a civilian population", as opposed to "one or more civilians" 

in the elements of Article 8(2) (a) (vii) ("unlawful deportation"). 

The drafters of the proposed text, which was eventually 

adopted by the PrepCom, felt that the displacement of one person 

would not constitute this crime.At the same time, the term "a popula­

tion" as opposed to the formulation of the Statute "the population" 

clarifies that the perpetrator does not need to order the displacement 

46 Commentary to Art. 8, op. cit. (note 23), solutions adapted to 'modern means of mark· 

para. 404, p. 135: "It had already become ing, pinpointing and identification'. In fact it is 

clear, even during the first session of the no longer possible today to base effective pro· 

Conference of Government Experts in 1971, tection solely on a visual distinctive emblem." 

that the problem of the security of medical (Footnote om itted.) 

transports could only be resolved by finding 

http:Conventions.46
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of the whole civilian population.The situation in between these two 

extremes was not further discussed and therefore not defined. 

Element 2 clarifies that the perpetrator needs to have 

the authority or power to carry out the displacement. The drafters 

agreed - and this view was not contested by the EOC Working 

Group when the proposed text was introduced with that explanation 

- that the following formulation would refer to both a de jure and a de 

facto authority carrying out the order, so that the crime would cover 

the individual who, for example, has effective control of a situation by 

sheer force: "The perpetrator was in a position to effect such dis­

placement by giving such order". 

Element 3 is based on the Statute's wording, which is 

derived from the first sentence of Article 17(1) of Protocol II ad­

ditional to the Geneva Conventions.Although it might be argued that 

the element could be considered superfluous in view of paragraph 6 of 

the General Introduction to the EOC relating to the concept of 

"unlawfulness", the PrepCom decided to lTlention that "[s]uch order 

was not justified by the security of the civilians involved or by military 

necessity". This departure from the approach taken in other situa­

tions·7 was warranted by the fact that the requirement is explicitly 

mentioned in the Statute and should therefore be repeated. 

Quite surprisingly, the elements of this crime do not contain 

additional clarification which can be found in the definition of it in the 

Statute. The offence prohibits only displacements " ... for reasons related 

to the conflict". In fact, displacement may prove to be necessary in cer­

tain cases of epidemics or natural disasters such as floods or earthquakes. 

Such circumstances are not covered by Article 17 of Protocol II , nor are 

they by Article 8(2)(e)(viii) of the ICC Statute. 

An additional element for determining the lawfulness men­

tioned neither in the Statute nor in the EOC may be found in the second 

sentence ofArticle 17(1) ofProtocol II. In accordance with that provision: 

47 For example, in the case of Article namely if justified for the security of the popu­

8(2)(a)(vij)-1 - Unlawful deportation in case lation or by imperative military reasons. 

of international armed conflict - Art. 49(2) of However, these situations (which exclude 

the 4th Convention allows evacuations/dis- unlawfulness) are not mentioned in the EOC 

placements for exact ly the same reasons, adopted. 
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" ... all possible measures shall be taken in order that the civilian 

population may be received under satisfactory conditions of shel­

ter, hygiene, health, safety and nutrition." 

Despite the fact that these obligations are not mentioned 

111 the EOC, the judges will need to analyse them on the basis of 

paragraph 6 of the General Introduction relating to the concept of 

"unlawfulness" . 

Conclusions 
The negotiations of the PrepCOlTl on the Elements of 

Crimes were not always easy. On the contrary, conflicting views some­

times seemed to make a satisfactory compromise unreachable. But the 

energy and the conviction of all delegations eventually led to a suc­

cessful conclusion within the time frame given to the PrepCom. By 

and large, despite certain shortcomings mentioned in our two articles, 

the outcome of the debates is quite positive. Several issues have been 

clarified, and sometimes even rather progressive views were adopted in 

the EOC. In other fields some participants might have expected or 

hoped for more, but in the end the lowest common denominator pre­

vailed, as is inherent in proceedings where a text has to be adopted by 

consensus. 

In most parts the PrepCom managed to draft a document 

that is more specific than the definitions of the crimes given by the ICC 

Statute, but which does not unduly tie the hands of the judges or reduce 

the scope of their judicial discretion. There are - without any 

doubt - a few problematic and contentious issues which require 

further consideration, in particular certain cases where ambiguous for­

mulations were adopted in order to reach a comprom.ise or where 

issues have been intentionally left open. This consideration will have to 

be given to them by the judges themselves, using the EOC for guid­

ance. In this regard it must be recalled that the Elements of Crimes are 

meant to assist the judges in their interpretation of the provisions 

listing the crimes under the jurisdiction of the ICC Statute. They are, 

however, not binding upon the judges. 

• 
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Resume 

Commission preparatoire de la Cour penale 
internationale: les elements des crimes de guerre 
Partie II - Autres violations graves des lois et 
coutumes applicables aux conflits ai'mes 
internationaux et non internationaux 
par KNUT DORMANN 

Dans UII article public dans le nU111cro de septembre 2000 de 

la R evue l , l'a uteur eXalllillait les resultats des travaux de la 

Cornmissioll preparatoire de la Cour penale internationale chargee 

d'e/aborer les elements des crillles de guerre qui co l11plereront les dis ­

positiol1s du Statu t de R ome et se rapportellt aux violations gralJes 

des Conventions de Ceneve et dc son Pro toco le additionnel I. La 

presente coJl.tribution colltilll-te l'analyse des travaux de la C011l ­

missioll et porte plus particulierement H I I' les ele1l1 ents des autres vio­

lations graves des lois et coutumes applica bles aux coriflits armes, de 

caracterc internatiollal ou nOli in ternatioll al . Se riferant a I'ell semblc 

des travaux de la CO II/II/issioll preparatoire, I' auteur rappelle que les 

«e/emen ts dcs crim es') li e creent pas un nouvca u droit mais consti­

tuent plutot /III instru lI/ cllt qui aidem les juges dans I'illterpreration 

dll droit ell VI;\? lI e/./r. CO lll pris dalls ce SOlS, Ie res/lltilt est positif 

1 Knut D6rmann, "Preparatory Commission and violations of Article 3 common to the 

fo r the Internat ional Cr imin al Court : The Geneva Conventions of 12 August 1949", 

Elements of War Crimes - Grave breaches RICR, nO 839, septembre 2000, pp. 771.796. 
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Croix-Rouge Red Cross 
et Croissant-Rouge and Red Crescent 

Six collaborateurs du CICR tues en Republique democratique 
du Congo 

Six ICRC staff members killed in the Democratic Republic of the 
Congo 

Six collaborateurs du Comite international de la Croix-Rouge 

ont perdu la vie, Ie 26 avril 2001, alors qu'ils etaient en mission d'assis­

tance dans la province de l'Ituri, dans Ie nord-est de 1a Republique 

democratique du Congo. 

On 26 April 2001, SIX staff members of the International 

Committee of the Red Cross lost their lives while on an assignment to 

bring assistance to the population of Ituri province, in the north-east 

of the Democratic Republic of the Congo. 

Aduwe Boboli 

Julio Delgado 

Rita Fox-Stucki 

Jean Molokabonge 

Veronique Saro 

Unen Ufoirworth 
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Communique de presse du CICR, 27 avril 2001 

Six collaborateurs du ClCR tues en Republique democratique 
du Congo 

Le CICR est profondement choque par la mort de six de ses 

collaborateurs, tues Ie 26 avril 2001 dans l'apres-midi, dans la province 

de l'Ituri (nord-est de la Republique democratique du Congo). Les 

membres de I'equipe du CICR, a bord de deux vehicules portant 

l'embleme de la croix rouge, etaient en mission d'assistance dans la 

region et ont ete tues par des inconnus. 

L'equipe etait composee de deux fenunes et de quatre hommes : 

Rita Fox-Stucki (infirmiere suisse, de Berne, 36 ans), Veronique Saro 

(collaboratrice congolaise, 33 ans) , Julio Delgado (delegue secours, de 

nationalite colombienne, 54 ans), ainsi que Unen Ufoirworth 

(employe de l'agence de recherches du CICR, 29 ans),Aduwe Boboli 

(chauffeur, 39 ans) et Jean Molokabonge (chauffeur, 56 ans), ces trois 

collaborateurs de nationalite congolaise. 

Le CICR exprime sa plus profonde sympathie aux families 

des disparus, qui ont sacrifie leur vie a un ideal de solidarite avec 

les victimes du conflit en Republique democratique du Congo. 

Extremement meurtri par cette tragedie, Ie CICR condamne avec la 

derniere energie cette attaque ainsi que Ie non-respect de l'elTlbleme 

de la croix rouge. 

ICRC Press Release, 27 April 2001 

Six ICRC staff killed in Democratic Republic of Congo 
The ICRC is deeply shocked by the death of six of its staff 

members who lost their lives during the afternoon of26 April 2001 in 

Ituri province, in the north-east of the Democratic Republic of the 

Congo. The members of the ICRC team, who were travelling in two 

vehicles marked with the red cross emblem, were on an assignment to 

bring assistance to the region when they were killed by unidentified 

assailants. 

The tean"! comprised two women and four men: Rita Fox­

Stucki, 36, a Swiss nurse from Bern; Veronique Saro, 33, a Congolese 
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national; Julio Delgado, 54, a Colombian relief delegate; Unen 

Ufoirworth, 29, a Congolese employee of the ICRC tracing agency; 

and drivers Aduwe Boboli, 39, and Jean Molokabonge, 56, both 

Congolese nationals. 

The ICRC expresses its heartfelt sympathy to the families of the 

deceased, who gave their lives for the ideal of solidarity with the vic­

tims of the conflict in the Democratic Republic of the Congo. 

Profoundly grieved by this tragedy, it condemns in the strongest terms 

this attack and the flouting of the red cross emblem. 

Paroles prononcees par Jakob Kellenberger, president du CICR, 
lors de la ceremonie ala memoire des six collaborateurs du 
CICR tues en Republique democratique du Congo 
Geneve, 2 mai 2001 

Statement by Jakob Kellenberger, President of the ICRC, at the 
memorial service for the six ICRC colleagues who lost their lives 
in the Democratic Republic of the Congo 
Geneva, 2 May 2001 

Le 26 avril, Aduwe Boboli,Julio Delgado, Rita Fox-Stucki,Jean 

Molokabonge,Veronique Saro, Unen Ufoirworth sont partis de Bunia 

en direction de Fataki avec deux Landcruisers. lis voulaient evaluer les 

besoins medicaux des postes de sante, les besoins alimentaires et non 

alimentaires des deplaces dans cette partie du nord-est de la 

Republique democratique du Congo et distribuer des messages 

Croix-Rouge. Dans l'apres-midi, ils ont ete assassines aux environs de 

Fataki, a70 km de Bunia. 

Nous sommes reunis cet apres-midi, en presence des membres 

des families de Rita Fox-Stucki et de Julio Delgado, pour honorer la 

memoire de nos six collegues. Je vous remercie d'etre avec nous pour 

partager la douleur des families de nos coliegues, ]a douleur de toutes 

celies et de tous ceux qui appartiennent au CICR. La douleur vecue 

dans notre propre maison ne nous £ait pas oublier non plus Ie deuil qui 

frappe au quotidien les families des victimes des conflits armes. 
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La solidarite des gouvernements et d'autres membres de la com­

munaute humanitaire s' est exprimee par des messages de sympathie et 

se manifeste par la presence de plusieurs de leurs representants parmi 

nous. Ce n'est pas sans amertume que je constate que nous nous 

voyons de plus en plus souvent lors de telies commemorations. 

Cuando el viernes pasado, me dirigi al personal de la sede para expresar 

mi tristeza, tambien dije que un sentimiento profundo de indignaci6n se unia 

al sentimiento de dolor. De hecho, jque puede ser mas indignante que el asesi­

nato de dos mujeres y cuatro hombres sin protecci6n, cuya unica finalidad era 

asistir y proteger a las personas necesitadas! Es para mi cruel saber los [{mites 

del valor protector del emblema, sobre todo cuando se trata de los denominados 

nuevos conflictos. 

El compromiso y la valentia de las colaboradoras y los colaboradores me 

impusieron respeto desde mi llegada al CICR. ElIas y ellos saben que los ries­

gos de su profesi6n han aumentado en las situaciones conflictivas donde se des­

precian las normas minimas de un comportamiento humano. 

Ello no obstante, no cabe imaginar 10 que ocurri6 el jueves pasado. No se 

puede entender tanta vileza, brutalidad y cobardia. Siento un gran desprecio por 

este crimen. 

A los familiares de la senora Fox-Stucki y del senor Delgado, que hoy 

estan aqui presentes, y a los familiares de nuestros cuatro colegas congolenos, 

todo el CICR desea expresar el reconocimiento profundo por cuanto nuestros 

colegas dieron al CICR mediante su compromiso y su valor. 

Die Mitarbeiterinnen und Mitarbeiter des IKRK und anderer 

humanitarer Organisationen, die in einem ahnlichen Urnfeld tatig 

sind, erbringen erhebliche Opfer. Sie arbeiten in schwierigen und 

gefahrlichen Verhaltnissen, in Situationen, wo ein Menschenleben oft 

wenig gilt und Hass fast alles beherrscht. Dass man mit dem Leben 

bezahlen muss, urn Leben zu retten und menschliche Wurde zu schut­

zen, erzeugt das Geftihl einer nicht zu unterdruckenden Auflehnung : 

Leben im Dienste des Lebens zerschlagen durch Bewaffnete im 

Dienste des Todes. Kraft kommJ mir in diesen Tagen nicht von 

Hoffnungen dieser oder jener Art, sondern von dieser heftigen 

Auflehnung gegen alle, die alies zerstoren wollen, die nicht ein 
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Mindestmass an menschlichen Verhaltensregeln achten. Vielleicht ver­

stehen wir uns: das grosse Vorhaben, das dringendste Vorhaben in die­

ser Welt ist nicht die Verbesserung des Menschengeschlechts, es ist die 

unbeugsame Verteidigung dieses Minimums. Dieses Vorhaben allein ist 

eine riesige Herausforderung. 

Dear members oj the families in mourning, we cannot conceive the depth 

of your sorrow and I am aware that we can offer you little solace on this sad 

day. We wish only to remain at your side and to let you know that we too feel 

an enormous sense of loss.At the same time we want to express our admiration 

for the work ofour six colleagues, your sons and daughters, wives and husbands, 

sisters and brothers, and to make a pledge: Rita Fox-Stucki, Julio Delgado, 

Aduwe Boboli,Jean Molokabonge, Veronique Saro and Unen Ufoirworth will 

live on in our thoughts. We shall honour their memory. 

They rtflect the image oj the ICRC as a place where individuals oj dif­

ferent nationalities, culture and background come together to follow the ideal oj 
helping their fellows. In many countries we encounter people who express great 

qffection for these men and women who "come from afar" to bring assistance 

and protection. Some do indeed come from afar, while others belong to the area 

or country where they work. It is from their combined energies and their mutual 

trust that we derive our strength. Today we pay tribute to four Congolese, a 

Swiss and a Colombian who embodied these common values. 

It is personalities such as theirs that do honour to the ICRC, which will 

persist in its endeavour to preserve life and human dignity with the tenacity 

shown by its staff. This endeavour requires resolute action on the part oj many. 

As for its own responsibilities, the ICRC will shoulder them in the future as it 

has in the past. The price paid by our six colleagues on 26 April, however, is a 

price I cannot and will never accept. This rejection, you understand, is total . 

The ICRC has suffered a crushing blow. The ICRC's determination to 

continue its difence of human life and dignity remains, however, unshaken. 



494 LES ENFANTS ET LA GUERRE 

Le Plan d'action. pour les armees 2000-2003 adopte par la XXVII' 

Conjerence intemationale de la Croix-Rouge et du Croissant-Rouge (Geneve, 

1999) a souligm! l'urgente necessite de renforcer la protection. des enfants dans 

la guerre. Avec ce brif texte, Ie CICR entend faire un bilan. intermediaire des 

problemes et des actions entreprises al'egard des enfants. 

Les enfants et La guerre 

Une action globale pour n§pondre ades besoins specifiques 

Organisation impartiale, neutre et independante, Ie Comite 

international de la Croix-Rouge (CICR) a pour mission de fournir 

protection et assistance aux victimes civiles et militaires de la guerre et 

de la violence interne. Le CICR intervient conformement au mandat 

qui lui a ete confie par les Etats parties aux Conventions de Geneve de 

1949 et aleurs Protocoles additionnels de 1977. II s' efforce egalement 

de prevenir la souffiance par la promotion et Ie renforcement du droit 

et des principes humanitaires universels. A l'origine du Mouvement 

international de la Croix-Rouge et du Croissant-Rouge, Ie CICR 

fonde son action sur les Principes fondamentaux. Ceux- ci incluent la 

neutralite,l'impartialite et l'independance, qui lui conferent un carac­

tere unique. C'est en cela, notamment, que Ie CICR se distingue des 

autres organisations humanitaires. 

La plupart des conflits contemporains sont internes: ils visent en 

priorite les minorites ethniques, raciales ou religieuses a I'interieur 

des frontieres d'un Etat, les secteurs les plus pauvres de la societe 

etant generalement les plus touches. L'etat de terreur si souvent ins­

taure par les com:battants agit comme un moyen de controle social; 

c' est une sorte de guerre totale, qui penetre tous les tissus de la so­

ciete - economique, politique, social et culturel -, la population 

civile etant de plus en plus la cible des differentes parties au conflit. II 

s'agit parfois d'une strategie deliberee et nul n'est epargne - les 

membres les plus vulnerables de la societe sont en effet les premieres 

victimes de la violence. Les enfants, comme les felTlmeS et les per­

sonnes agees, doivent donc beneficier d'une attention particuliere. 
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S'interesser plus particulierement au sort des enfants ne signifie 

pas qu'il faut creer, au sein de la population civile, une categorie dis­

tincte de victimes et aJJer ainsi al' encontre de l'un des Principes fon­

damentaux du Mouvement, I'impartialite . Le CICR agit, sans aucune 

distinction, en faveur de toutes les victimes de la guerre et de la vio­

lence interne, suivant leurs besoins. 11 est cependant indeniable que les 

besoins des enfants different profondement de ceux des femmes, des 

hommes ou des personnes agees. Aujourd'hui encore, les enfants sont 

souvent consideres comme des adultes en miniature. Ils sont ala merci 

d'une societe ou d'un environnement qui ne sont pas toujours dispo­

ses aleur accorder Ie statut qui est Ie leur: celui d'adultes en devenir. 

Mieux comprendre les enfants, c'est simplement leur apporter une 

aide qui corresponde davantage aleurs besoins en tant qu'individus en 

developpement. 

Les enfants ne sont que trop souvent les temoins privilegies et 

impuissants des atrocites dont sont victimes leurs parents ou d'autres 

membres de leur famille. Us sont tues, mutiles, emprisonnes, separes de 

leur fam.ill.e. Coupes de leur environnement familier, ceux qui par­

viennent as' echapper ignorent ce que sera leur avenir et celui des etres 

qui leur sont chers. Ils sont contraints de fuir, abandonnes a eux­

memes, sans identite. Ces enfants souffrent de profondes blessures psy­

chologiques, qui leur semblent incurables mais que des soins appro­

pries leur permettront peut-etre de surmonter. Mieux comprendre les 

enfants, c'est aussi leur donner les moyens de se reconstruire, afin qu'ils 

ne soient plus les victimes passives - ou actives - de la guerre, mais 

les acteurs d'un avenir qui leur appartient. 

Proteger les enfants victimes des conflits armes est une des 

priorites du CICR 

De nombreuses declarations du CICR font reference a la pro­

tection des enfants touches par les conflits armes. Al' occasion de la 

SSe session de l'Assemblee generale des Nations Unies, a New York, 

Ie CICR a formule dans son intervention «tous les vreux pour que 

la session extraordinaire de ]' Assemblee generale, qui sera consacree 

en 2001 au suivi du Sommet mondial pour les enfants, conduise les 

Etats aprendre des engagements fennes et concrets. II tient a reiterer 
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1Cl sa volonte et sa disponibilite a cooperer dans cette tache avec les 

Etats, les organisations internationales et toutes autres organisations 

humanitaires ». 

Droit international humanitaire: protection generale et 

protection specifique 

Pour offiir la protection la plus efficace possible atoutes les vic­

times de la guerre, qu'il s'agisse d'un conilit arme international ou non 

international, Ie droit humanitaire ne privilegie aucune categorie d 'in­

dividus au detriment d'une autre. 

En tant que personnes ne participant pas directement aux hosti­

lites, les enfants beneiicient d'une protection generale qui leur conIere 

des garanties fondamentales. Au meme titre que tous les autres civils, ils 

ont droit au respect de la vie et de leur integrite physique et morale. La 

contrainte, les sevices corporels, la torture, les peines collectives et les 

represailles sont interdits a leur encontre, comme ils Ie sont a I'egard 

des autres civils. 

Le droit international humanitaire accorde egalement une pro­

tection speciale aux enfants en tant que personnes particulierement 

vulnerables. Plus de 25 articles des quatre Conventions de Geneve 

et des deux Protocoles additionnels concernent specifiquement les 

enfants. 

Qu'en est-il des enfants-soldats? 

Le nombre des enfants engages volontaires ou enroles de force 

dans les groupes armes augmente regulierement dans les conflits 

actuels en depit du droit international humanitaire, qui enonce que 

<des Parties au conflit prendront toutes les mesures possibles dans la 

pratique pour que les enfants de moins de quinze a115 ne participent 

pas directement aux hostilites, notamment en s' abstenant de les recru­

ter dans leurs forces armees. Lorsqu'elles incorporent des personnes de 

plus de quinze a115 mais de moins de dix-huit a115, les Parties au conflit 

s'efforceront de donner la priorite aux plus agees » (Protocole addi­

tionnel I , article 77, par. 2). 

Les enfants vivant dans des zones de conflit avec leur famill e ou 

livres aeux-memes - parce qu'ils sont issus de families pauvres qui ne 
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peuvent pas prendre la fuite, qu'ils ont ete separes de leurs proches ou 

qu'ils sont marginalises - sont autant de candidats potentiels a1'enro­

lement. Prives de toute protection familiale, d' education et de tout ce 

qui les preparerait a leur vie d'adulte, ces jeunes recrues ne peuvent 

quasiment plus concevoir la vie sans conflit. Entrer dans un groupe 

arme est un moyen d'assurer sa propre survie. 

Les enfants qui prennent part aux hostilites ne mettent pas seu­

lement leur propre vie en peril. Leur comportement, souvent imma­

ture et impulsif, est aussi une menace pour tous ceux qui les entourent. 

Le Protocole II additionnel aux Conventions de Geneve (article 4, 

par. 3 d) est plus strict que Ie Protocole I et s'applique aux con£lits 

armes non internationaux. II precise que les enfants de moins de 

15 ans qui participent directement aux hostilites et qui tombent au 

pouvoir d'une partie adverse continuent abeneficier de la protection 

speciale accordee par Ie droit international humanitaire. 

La mise en ceuvre des dispositions du droit international huma­

nitaire offrant une protection speciale aux enfants est une responsabi­

lite collective morale. Cette responsabilite incombe aux Etats parties 

aux Conventions de Geneve, qui se doivent de respecter et de faire res­

pecter les regles du droit international humanitaire. 

Les contributions du CICR au perfectionnement du droit 

Les Conventions de Geneve et leurs Protocoles additionnels 

accordent une grande importance ala protection des enfants, aussi bien 

par Ie biais des dispositions qui couvrent l'ensemble de la population 

civile, que de dispositions qui leur sont tout particulierement consa­

crees. Le CICR a participe a l'elaboration d'autres traites qui as­

surent une protection similaire, en particulier la Convention rela­

tive @x droits de l'enJant (article 38) et son Protocole Jawltatif 

concernant l'implication d'enJants dans les conflits armes (2000) , la 
Convention sur l'interdiction de l'emploi, du stockage, de la production et du 

transfert des mines antipersonnel et sur leur destruction (traite d'Ottawa) et Ie 

Statut de Rome de la Cour penale internationale, dont l'article 8 stipule que 

la conscription d'enfants de moins de 15 ans est un crime de guerre. 

La Convention relative alix droits de l'enfant etablit de maniere 

generale qu'un enfant s'entend de toute personne agee de moins de 
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18 ans. Lors de son adoption, en 1989, elle fixait a 15 ans 1'age mini­

mum requis pour participer directement aux hostilites. Les differentes 

dispositions du Protocole facultatif adopte en 2000 remedient partiel­

lement acette anomalie en fixant a18 ans rage minimUlTl requis pour 

la participation directe aux hostilites (article 1), en precisant que 1'en­

rolement obligatoire des moins de 18 ans dans les forces anTlees est 

interdit (article 2), et en appelant les Etats parties arelever rage mini­

mum de l'engagement volontaire (article 3). Quant aux groupes armes 

distincts des forces armees regulieres, il leur est interdit d' enroler et 

d'utiliser dans les hostilites des personnes agees de moins de 18 ans 

(article 4). Il convient de noter que Ie Protocole facultatif requiert des 

Etats parties qu'ils « cooperent a 1'application du present Protocole, 

notamment pour la prevention de toute activite contraire ace dernier 

et pour la readaptation et la reinsertion sociale des personnes qui sont 

victimes d'actes contraires au present Protocole, y compris par une 

cooperation technique et une assistance financiere. Cette assistance et 

cette cooperation se feront en consultation avec les Etats parties et les 

organisations internationales competentes» (article 7). 

Bien qu'il constitue une avancee considerable, ce Protocole n'est 

qu'un premier pas dans la lutte contre Ie recrutement des enfants et leur 

participation aux hostilites. La premiere faiblesse de ce Protocole con­

cerne rage minimum du recrutement volontaire dans les forces gouver­

nementales, qui n'a pas ete fixe a18 ans. Dans queUe mesure peut-on en 

effet affirmer qu'un enfant s'est volontairement engage? La deuxieme 

touche a1'interdiction qui est faite aux gouvernements quant ala parti­

cipation directe des enfants aux hostilites (mais qu'en est-il de la par­

ticipation indirecte ?). Enfin, 1'article 3 du Protocole, qui prevoit de 

relever l'age de 1'enrolement volontaire, ne s'applique pas aux ecoles 

militaires. Peut-on neanmoins conclure que ces differentes dispositions 

sont suffisantes pour garantir 1'interet superieur de l'enfant? 

Malgre les insuffisances du Protocole, nos efforts doivent se 

concentrer sur la ratification et la mise en ceuvre de tels traites. Les 

Services consultatifs du CICR se tiennent ala disposition des gouver­

nements pour les aider dans l'elaboration de lois nationales de mise en 

ceuvre du droit international humanitaire. En outre, ils sont prets a 
accorder leur soutien en vue de la mise en place de la Convention 
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relative aux droits de l'enfant (article 38) et de son Protocole facultatif 

concernant 1'implication d'enfants dans les con£lits armes. 

Gardien du droit international humanitaire, Ie CICR a egale­

ment pour responsabilite de Ie developper. Faire connaitre Ie droit 

humanitaire, inciter les Etats ahonorer leurs engagements convention­

nels a cet egard - notanU11ent au sein de leurs forces armees - et 

soutenir les efforts de promotion des Societes nationales de la Croix­

Rouge et du Croissant-Rouge sont autant d'activites auxquelles s'em­

ploie Ie CICR. La diffusion du droit international humanitaire se fait a 
travers des discussions organisees, des seminaires et des cours destines a 
des publics divers, tels que les forces de police, les forces armees regu­

lieres, les autres porteurs d'armes, Ie grand public, les universites et, 

bien entendu, les enfants eux- memes. 

Le droit ne protege que dans la mesure ou il est respecte et 

applique. Lorsque les gouvernements adoptent des mesures de preven­

tion et diffusent largement Ie droit international humanitaire, ils 

contribuent a faire veritablement respecter les enfants. Promouvoir 

l'adhesion aux traites de droit humanitaire fait egalement partie de 

cette tache collective. 

Activites au siege et sur Ie terrain: un juste equilibre entre 

la retlexion et l'action 

Le CICR puise dans sa grande experience operationnelle to us 

les elements necessaires a une analyse permanente qui, a son tour, 

oriente son action. A travers ses diverses activites, aussi bien au siege 

que sur Ie terrain, l'institution recueille des informations, qu'elle inter­

prete, clarifie et developpe afin de fixer ses propres regles de conduite. 

Le CICR peut ainsi etre ala fois coherent dans son action et pre visible 

aux yeux de ses interlocuteurs. Le CICR, dont Ie siege est aGeneve, est 

represente par ses delegations dans une soixantaine de pays touches par 

les con£lits armes en Afrique, en Amerique latine, en Asie, en Europe et 

au Moyen-Orient. II s' efforce de fournir protection et assistance aux 

victimes de la guerre et, a ce titre, il est constanunent confronte a la 

situation critique des enfants concernes par ces evenements. 

Les activites de « protection » visent essentiellement afaire respec­

ter les droits des victimes alors que ]'« assistance» concerne plus specifi­
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quement l'aide materielle qui est apportee. Le CICR a toujours pour 

souci d'agir en faveur de to utes les victimes de la guerre et de la violence 

interne, sans privilegier un groupe au detriment d'un autre. Les enfants 

sont au nombre des beneficiaires des activites du CICR sur Ie terrain. 

Que fait Ie CICR pour aider les enfants, directement au 

indirectement ? 

protection des enfants non accompagnes (dans la mesure du possible: 

identification, recherche de parents ou de proches et regroupe­

ment familial; dans d'autres cas, recherche de solutions along 

terme), recherche des personnes portees disparues et promotion 

du droit a]' education ; 

evaluation des COl1ditions de detention (y compris, separation des 

enfants d'avec les adultes, des filles d'avec les garc;:ons; dans la me­

sure du possible, les enfants sont reunis avec des proches detenus) et 

efforts en vue de leur liberation; 

secours alimentaires et autres formes d'assistal1ce, aussi bien dans les 

situations d'urgence qu'a long tenne (transport, entreposage et dis­

tribution de vivres), rehabilitation agricole et veterinaire, assistance 

non alimentaire (distribution de couvertures et de vetements, 

construction d'abris); 

soins et sante, prevention des maladies, premiers secours, chirurgie 

de guerre, ateliers d'appareillage orthopedique, progral11.mes ali­

mentaires et distribution d'eau potable; 

Atitre d'illustration, en 2000, Ie CICR a: 

visite un total de 230 590 detenus dans 65 pays, dont 2 650 garc;:ons 

et filles de moins de 18 ans; 

reuni 2 600 personnes avec leur famille; 

recolte 510 000 messages Croix-Rouge et en a distribue 480 000. 

Le plan d'action du Mouvement en faveur des enfants tou­

ches par les conflits armes 

Le Mouvement international de la Croix-Rouge et du 

Croissant-Rouge se compose du CICR, de la Federation internatio­

nale des Societes de la Croix-Rouge et du Croissant-Rouge, ainsi que 

des Societes nationales de la Croix-Rouge et du Croissant-Rouge. 
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11 est guide et uni par ses sept Principes fondamentaux (humanite, 

impartialite, neutralite, independance, volontariat, unite et universa­

lite). Chacune des institutions precitees mene des activites specifiques. 

La solidarite au sein du Mouvement revet une importance cruciale, 

chaque composante ayant un role particulier ajouer. 

Les composantes du Mouvement sont aujourd'hui engagees 

dans differents programmes (parfois communs) en faveur des enfants 

touches par les conflits armes. Pour developper ce type d'activites, Ie 

Conseil des Delegues du Mouvement (qui reunit tous les deux ans les 

representants du CICR, de la Federation et les Societes nationales) a 

adopte aGeneve, en 1995, un Plan d'action (<<Les enfants touches par 

les conflits armes », ou Programme CABAC) en faveur des enfants vic­

times des conflits armes. Le plan engage Ie Mouvement a: 
promouvoir Ie principe du non-recrutement et de la non-participation 

dans les conflits armes d' enfants de moins de 18 ans; 

prendre des mesures concretes pour proteger et assister les enfants 

victimes de conflits armes. 

La Conference internationale de la Croix-Rouge et 

du Croissant-Rouge 

La Conference internationale de la Croix-Rouge et du 

Croissant-Rouge reunit, en principe tous les quatre ans, les represen­

tants des diverses composantes du Mouvement international de la 

Croix-Rouge et du Croissant-Rouge, ainsi que ceux des Etats parties 

aux Conventions de Geneve. Ensemble, ils examinent des questions 

humanitaires d'interet commun et toute autre question qui s'y rap­

porte, et prennent acet egard des decisions sous la forme de resolutions. 

Plusieurs resolutions ont ete adoptees par les recentes 

Conferences internationales et Ie Conseil des Delegues en ce qui 

concerne specifiquement la protection des enfants confrontes a un 

conflit anne : 

• 	 la resolution 2 C (d) de la XXVIe Conference internationale 

(Geneve, 1995) « recommande aux parties au conflit de s'abstenir 

d 'armer des enfants de moins de dix-huit ans et de prendre toutes 

les mesures possibles pour eviter que des enfants de moins de dix­

huit ans ne prennent part aux hostilites» ; 
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la metne resolution, au point C (g) « encourage les Etats, le 

Mouvement et les autres entites et organisations competentes aela­

borer des mesures preventives, evaluer les programmes existants et 

mettre en place de nouveaux programmes pour que les enfants vic­

times des conflits rec;:oivent une assistance medicale, psychologique 

et sociale, dispensee si possible par du personnel qualifie et sensibi­

lise al'aspect specifique de telles questions» ; 

les resolutions 8 et 9 du Conseil des Delegues (Geneve, 1999) ; 

dans le cadre de la XXVIIe Conference internationale (Geneve, 

1999), nombre des Etats parties aux Conventions de Geneve, ainsi 

que les diverses composantes du Mouvement international de la 

Croix-Rouge et du Croissant-Rouge, ont rt':itere leur soutien ace 

Plan d'action en annonc;:ant une serie de mesures concretes, so us 

forme d' engagements. La Conference a adopte un Plan d' action 

qui confirme les engagements pris par les Etats et le Mouvement en 

vue d'ameliorer la situation des enfants pris dans un conflit arme. 

Les quatre Conventions de Geneve de 1949 et leur 

50e anniversaire 

Le droit international hununitaire vise a limiter et, dans la 

mesure du possible, aprevenir les souffrances humaines dans les situa­

tions de conflit arme. L'essentiel de ce droit est contenu dans les quatre 

Conventions de Geneve de 1949 et leurs Protocoles additionnels, aux­

quels presque tous les pays du monde sont aujourd'hui parties. Gardien 

du droit international humanitaire,le CICR s'efforce de faire en sorte 

que ceux qui le bafouent - deliberement ou par ignorance - le res­

pectent. En effet, comme cela a ete souligne plus haut, les Etats lies par 

les Conventions de Geneve sont tenus de respecter et de faire respecter 

cette branche du droit, conformement a l'article 1 commun aux 

quatre Conventions de Geneve. 

En 1999,le CICR s'est interroge sur la maniere la plus adequate 

de marquer le 50e anniversaire des Conventions de Geneve. L'idee a 

ete alors lancee de realiser une vaste enquete aupres des combattants et 

des victimes des guerres qu 'ils menent. Il s' agissait de demander ades 

gens « ordinaires », directement touches par la guerre, ce que signifiait 

pour eux le slogan « Meme la guerre a des limites! ». 
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L' obeissance aux ordres, les proble!nes lies a l'abus d' alcool et de 

drogue, ainsi que Ie jeune age des combattants, ont ete frequenunent 

mentionnes pour expliquer 1'immense fosse qui existe entre Ie droit 

des conflits armes et la realite de la guerre. Certaines des personnes 

interrogees ont parle de l'experience qu'elles avaient vecue quand, 

enfants, elles avaient ete recrutees et avaient participe a la guerre: Ie 

nunque de maturite, qui pousse les enfants a commettre des actes 

inconsideres, et Ie traumatisme indelebile et generalement irreparable, 

qui persiste longtemps apres que les combats ont cesse. Un enseignant 

afghan a parle de «culture Kalashnikov»; un civil somalien a estime 

que les enfants ne comprenaient aujourd'hui qu'un seullangage, celui 

de l'effusion de sang. Un soldat som.alien a declare que les enfants­

sodats ne sont pas seulement des victimes: recourant aune force exces­

sive, faisant feu sans raison , ils ne sont que trop souvent inconscients de 

leurs actes et des souffrances infligees aux victimes. 

Conclusion 
Etant donne l'ampleur du probleme et la terrifiante realite des 

conflits contemporains, ou meme les plus vulnerables ne sont pas 

epargnes, pouvons- nous conclure que les enfants ne sont pas suffisam­

ment proteges par Ie droit? Les dispositions legales en faveur des 

enfants, et notamment celles du droit international humanitaire, indi­

quent plut6t Ie contraire. II s'agit donc moins de reflechir ade nou­

veaux instruments juridiques que de mettre en ceuvre les normes 

existantes. C'est dans cette optique que le CICR s'emploie avant tout 

et surtout asensibiliser les forces armees et la communaute dans son 

ensemble. 

Pour ce qui est de la participation des enfants aux hostilites, 

qu'elle soit directe ou indirecte, volontaire ou obligatoire, les diffe­

rentes composantes du Mouvement international de la Croix-Rouge 

et du Croissant-Rouge continuent de plaider unanimement et avec 

force en faveur d'un age lim.ite universel de 18 ans. En attendant, 

tous les efforts doivent porter sur l'application du droit international 

humanitaire existant, c'est-a-dire Ie strict respect de rage minimum 

de 15 ans, au-dessous duquel aucun enfant ne devrait prendre les 

annes. 
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Les gouvernements et les organisations engages dans I'aide aux 

victimes de conflits armes doivent imperativement unir leurs efforts 

et cooperer dans un esprit de complementarite et de respect des man­

dats respectifs. Les mentalites doivent evoluer. Des mesures de preven­

tion des conflits doivent etre prises, une assistance psychologique et 

sociale doit etre fournie et des programmes qui facilitent la reintegra­

tion de l'individu dans la societe doivent etre mis en place pour la 

population civile dans son ensemble et les enfants en particulier. Le 

CICR, la Federation internationale des Societes de la Croix-Rouge 

et du Croissant-Rouge,les Societes nationales et les gouvernements 

doivent agir de concert dans cette optique. 

Pour atteindre de tels objectifs, les autorites nationales et les 

communautes locales de chaque pays concerne doivent se donner les 

moyens de participer activement a toutes les etapes du processus, de 

maniere apromouvoir Ie respect des normes garantissant la protection 

des enfants victimes des conflits, tout en offrant des options autres que 

Ie recrutement et l' enrolement des enfants. II faut en outre aider les 

enfants a reintegrer leurs communautes d'origine et a retrouver un 

environnement familial et social qui soit propice aleur developpement 

et leur bien-etre futurs. 

COMITE INTERNATIONAL DE LA CROiX-ROUGE 
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In a recent article published by the Review the author gave an overview of the 

specific problems women have to face in war. 1 This contribution elaborates on 

the situation of women in detention. Other articles on women's experiences 

during armed conflict will follow. 

Women and war: the detention of women in wartime 
by CHARLOTTE LINDSEY 

The Women and War Project unit has been conducting a study 

of the impact of armed conflict on women and the normative and 

operational responses to their needs by the ICRC in carrying out its 

activities. This study will be published in 2001 and forms the basis for 

the implementation of a specific pledge on women and war made by 

the ICRC at the 27th International Conference of the Red Cross and 

Red Crescent (Geneva, 1999) for four years from the year 2000. In 

that pledge, the ICRC undertook to increase its promotion both of 

the protection accorded to women by international humanitarian law 

and of the prohibition of sexual violence. It will also endeavour to 

ensure that all its protection, health and assistance activities appropri­

ately meet the needs of women war victims in order to alleviate their 

plight. 

In armed conflicts, women can be deprived of their liberty for 

reasons either directly related to the conflict or that have nothing to do 

with it; they can in particular be held in custody for ordinary crimes 

unrelated to the hostilities, whether committed prior to or during the 

armed conflict. The issues raised by the detention of women rarely 

feature in public discourse or articles on women and war. Media 

images of detainees usually portray men languishing behind bars or 

barbed wire. Yet the ICRC visits and has registered several thousand 

women (and girls) detained in relation to armed conflict and internal 

disturbances. The perception by public opinion of women in deten-

CHARLOTTE LINDSEY is responsible for the ICRe's Women and War Project. 
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tion was once eloquently summed up by an ICRC doctor: "There is 

one category of detainees which is seldom mentioned - women. 

They do not fit the typical image of a prisoner. They are not "real pris­

oners". 2 This article aims to highlight some of the main factors par­

ticularly affecting fenule detainees, and the international rules and 

standards that afford them protection. 

Women are less visible in detention, primarily because they are 

fewer in number than their male counterparts in places of detention 

throughout the world. As a rough approximation, women represent 

around 4-5% of a country's detainee population. This includes women 

deprived of their freedom in relation to hostilities as captured cOITl.bat­

ants, security detainees and civilian internees, as well as women in cus­

tody for ordinary offences. In addition, in some countries women are 

also detained for reasons "related to their conduct", so-called "honour 

crin'les". "Honour crimes" is the term frequently used in many coun­

tries to describe the reasons for the detention ofwomen for behaviour 

which is perceived by law or custom as unacceptable or inappropriate 

or, in some cases, for their own protection from members of their fam­

ily or community. 

In situations of armed conflict, international humanitarian law 

protects women who are taken prisoner, interned or detained. The 

relevant provisions are laid down in the four Geneva Conventions for 

the protection of war victims of 12 August 1949 and their two 1977 

Additional Protocols and concern the treatment of persons deprived 

of their freedom, including the specific conditions of detention and 

treatment of women. In other situations of violence not covered by 

the 1949 Geneva Conventions and their Additional Protocols, other 

international standards supplement domestic legislation on the treat­

ment of detaine·es. The most important are the United Nations 

Standard Minimum Rules for the Treatment of Prisoners (1955); the 

United Nations Body of Principles for the Protection of All Persons 

under Any Form of Detention or Imprisonment (1988); the 

International Covenant on Civil and Political Rights (1966); and the 

1 Charlotte Lindsey, "Women and war", 2 Dr Jacques Moser, "Forgotten Prisoners: 

IRRC, No. 839, September 2000, pp. 561·580. Women", ICR C (not published). 
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Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (1984) . It is important to note that these 

standards and national law also apply to women deprived of their 

freedom in relation to international and non-international armed 

conflicts . Both international humanitarian law and the international 

standards applying to detention make no distinction as regards the 

detention of adults, whether male or female. 

From the outset it should be remembered that in all circum­

stances the responsibility for providing for the needs of detainees and 

for adequate and appropriate accommodation, food and other items 

and services necessary for their health and dignity rests with the 

detaining authorities. The detaining authorities are also responsible for 

ensuring that detainees are treated correctly, and in particular that they 

are not subjected to ill-treatment. It is incumbent upon them to ensure 

that the detention of persons in relation to hostilities complies with 

the provisions laid down in international humanitarian law. 

International humanitarian law on women in detention: 

general provisions3 

International humanitarian law has, from its inception, accorded 

women general protection equal to that of men. Women are protected 

as members of the armed forces when captured and detained by the 

enemy, and as members of the civilian population if they are interned. 

But the law has also recognized the need to give women special pro­

tection according to their specific needs. 

In international armed conflicts , women who have taken an 

active part in hostilities as members of the armed forces are protected, 

if captured, by the 1949 Geneva Convention relative to the Treatment 

of Prisoners of War (Third Convention) . This Convention elaborates 

the principle that POWs shall be treated humanely in all circum­

stances. However, besides the rules which are applicable to all POWs, 

the Third Convention also affords women special protection, in partic­

ular by its Article 14, paragraph 2, which stipulates that "women shall 

3 See in general Fran~oise Krill. "The pro· rian law". IRRC, No. 249. November·December 

tection of women in international humanita· 1985. pp. 337.363. 
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be treated with all the regard due to their sex" . This injunction is fol­

lowed through in a number of provisions which expressly refer to the 

conditions of detention for women in prisoner-of-war camps, such as 

the obligation to provide separate dormitories for women and men,4 

separate sanitary conveniences,5 and separate quarters under the super­

vision of women in the event of punishment.6 The principle of spe­

cific treatment for women is now also reflected in Article 75 , para­

graph 5, of Protocol I, which requires in all circumstances separate 

confinement of women from men and the direct supervision of 

women detainees by womenJ 

Women as members of the civilian population can be interned 

by a party to an international armed conflict if "the security of the 

Detaining Power makes it absolutely necessary" . 8 The 1949 Geneva 

Convention relative to the Protection of Civilian Persons in Time of 

War (Fourth Convention) and 1977 Additional Protocol I contain a 

number of special provisions on the internment of women. 9 

Moreover, the Convention lays down special provisions for interned or 

detained pregnant women and mothers of small children (generally 

considered to be children under seven years of age) . It stipulates that 

the cases of pregnant women and mothers with dependent infants 

who are detained or interned must be considered with the utnlOst pri­

ority, 10 and maternity cases must be "admitted to any institution where 

adequate treatnlent can be given" .1 1 

4 (Third) Geneva Convention relative to the 

Treatment of Prisoners of War, Art. 25(4) . 

5 Ibid., Art. 29(2). 

6 Ibid., Arts 97 and lOS. 

7 Ibid., Arts 97 and lOS, Additional Protocol I, 

Art. 75(5). 

8 (Fourth) Geneva Convention relative to 

the Protection of Civilian Persons in Time of 

War, Art. 42. 

9 Ibid., Art. 85, regarding sleeping quar· 

ters and sanitary conveniences for interned 

women separate from those of men; Art. S9, 

on additional food provisions for expectant 

and nursing mothers; Art. 91, regarding ade· 

quate treatment for maternity cases; Art. 97, 

on searching of women detainees; Art. 124, 

regarding conditions of detention for inter· 

ned women undergoing disciplinary punish· 

ment; and Art. 127, regarding the transfer of 

maternity cases. Protocol I, Art. 75(5), regar· 

ding separate accommodation from men and 

supervision by women, and Art. 76, regarding 

protection of women from violations such as 

rape, and priority consideration of the cases 

of, and avoidance of pronouncement of the 

death penalty on, pregnant women or 

women with small children. 

10 Protocol I, Art. 76(2). 

11 Fourth Convention, Art. 91(2) . 
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International law on non-international armed conflicts does not 

define captured combatants as prisoners of war. However, women who 

have taken an active part in the hostilities and are captured by the 

enemy are entitled to the fundamental guarantees afforded by Article 3 

common to the Geneva Conventions and by Article 4 of 1977 

Additional Protocol II. Women are entitled to the same protection as 

men, but they also have a right to special treatment. Protocol II pro­

vides for special treatment of women who are arrested, detained or 

interned in relation to the hostilities. In such cases, "except when men 

and women of a family are accommodated together, women shall be 

held in quarters separated from those of men and shall be under the 

immediate supervision of women" .1 2 Women members of the civilian 

population who are interned by a party to a non-international armed 

conflict are also protected by Articles 4,5 and 6 of Protocol II.1 3 

Separation of women from men in detention14 

As previously mentioned women, compared to men, are by far 

the minority in detention (both in peacetime and in times of armed 

conflict). Yet their conditions of detention are not necessarily better 

because there are fewer of them. On the contrary, this may not always 

be the case, primarily because there are few prisons or places of deten­

tion solely for women. In many cases WOlTlen are detained in men's 

prisons, where their section is usually the snullest and the sanitary and 

other facilities may be insufficient. In such situations it is important to 

ensure that the detention quarters and sanitary facilities for women are 

adequate and that there is a physical separation (walls) between women 

and men, i.e. the women's quarters must be entirely separated from 

men's quarters, as required by international humanitarian law. 

However, a separate place of detention for women can bring its 

own problem.s, since there are usually only very few women's prisons 

per country, detained women are often held in places of detention far 

12 Protocol II, Art. 5(2)(a). 14 Fourth Convention, Art. 76, and Art. 124; 

13 See also Protocol II , Art. 4, on funda - Protocol I, Art. 75; Protocol II, Art. 5; and 

mental guarantees; Art. 5, in relat ion to per- Standard Minimum Rules for the Treatment of 

sons whose liberty has been restricted and Prisoners (1955), Rule 8(a). 

their conditions of and treatment in deten­

tion; and Art. 6, regardi ng penal prosecutions. 
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away from their places of origin, their families and the vital support 

that they provide. 15 

It is, of course, essential that in all places of detention allowance 

should be nude for access to the open air and the material conditions 

of detention should be adequate. In particular, pregnant women and 

children accompanying their mothers in detention must have more 

frequent access to the open air and to physical exercise than other 

detainees. 

The aim of the foregoing standards is to protect detained 

women, especially from vio lence, abuse and in timidation, to help 

maintain their privacy and dignity and to organize their lives in deten­

tion according to the special needs they have on account of their sex. 

Children with their mothers in detention 

Domestic legislation or penitentiary rules determine whether a 

child can remain with a parent (generally the n1.other) in detention and 

the maximum age to w hich that is possible. The Geneva Conventions 

have not established any age limit .The situation of children with th eir 

detained mothers - taken into custody at the same time and/ or living 

with them in detention - is a complex and delicate issue. Places of 

detention are unquestionably not the ideal environment to raise a 

child , but mother and child should not necessarily be separated with 

the pretext of providing the child with a " better" environment. In cer­

tain cases, a detained woman may want to keep her child w ith her 

under any circumstances, especially if her social status and her status 

in the family di rectly depend on the fact that she takes care of the 

child - a position she may lose, including all rights over her child, if 

the child goes to live with another family member. However, when 

the child reaches ' the age w hen he / she is no longer able to stay in 

detention - the age determined by national law - the pain of sepa­

ration for mother and child is enormous. 

15 The ICRC has asked detain in g authori · court in the vicinity of the new detention 

ties to organize transfers of detained women place; possibility of visits by members of the 

from one detention place tD another which family; improvem ents in th e conditions of 

is exclusive ly for female detainees. The follow· detention; presence of female guards; no 

ing condit io ns must be met: consent of the separation of children from their mother. 

detainee; transfer of the judicial case to a 
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In situations where the child is not living with the detained 

mother, she is beset by the obvious fears and concerns about her sepa­

ration from her child and uncertainties as to who is raising him/her 

and how. Even where a family member has taken over responsibility 

for the child, this enforced separation can be very difficult for a mother 

to bear. When the child is to be placed in a home or in a foster family, 

the mother in detention will be anxious about the child's welfare, the 

legality of the placement and the conditions thereof, 16 her own reten­

tion of the parental authority, her contact with her children, etc. 

Women consequently need to be informed about the whereabouts of 

their children and should have regular contact with and visits by them, 

facilitated by the detaining authority. Whenever possible, children 

should stay with their mother or with a family member outside the 

place of detention. 

When a woman is allowed to keep her child with her in deten­

tion, she has the added worry of trying to raise the child in difficult 

circumstances and ensure the child's health and well-being. Children 

themselves may also be at risk: they may be taken from their mother 

and disappear, or may be subjected to abuse - either to exert pressure 

on the parent(s) or, for instance, by being taken for adoption or 

because they are of the wrong ethnic group. 

Pregnant women 

International humanitarian law provides specific protection for 

pregnant women. 17 It is the responsibility of the detaining authorities 

to provide for appropriate care, including medical care and supplemen­

tary food rations, for a pregnant detainee. The necessary medical 

arrangements must be made to ensure that childbirth takes place in an 

appropriate medical establishment, preferably a hospital outside the 

prison, and that medical care is given to mother and child. When a 

detained WOlTlan gives birth to a child, this infant must be registered 

appropriately with the authorities and receive proper documentation. IS 

16 For example, children of one ethnic 17 Fourth Convention, Arts 89, 91, 98 and 

group should not be accommodated in a fos· 127; Protocol I, Art. 76; and Protocol II, Art. 6. 

ter home of another ethnic group (u nless 18 UN Standard Minimum Rules, Rule 23.1. 

their parents so request). 

http:women.17
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Prison personnel 19 

WOluen in detention should be held under the direct super­

vision of female supervisors and female guards. It is also important that 

there be rules and regulations within the place of detention governing 

the relationship between guards and detained persons, particularly 

women detainees. In l11.any places of detention there is often a lack of 

female guards. This can mean that women have more restrictions on 

their freedom of movement, are given less access to recreational activ­

ities and may be locked in their cells for long periods of time. 

Conversely, they may have more freedom of movement in the prison 

as they are less strictly guarded, but nuy choose to remain in their cells 

because of intimidation or threats from male guards or other detainees 

(lack of privacy or even abuse). 

According to the 1955 UN Standard Minimum Rules for the 

Treatment of Prisoners, the women's quarters in places of detention 

for both men and women must be under the authority of a respon­

sible woman officer, who must have the custody of all keys of that 

prison section. No male member of the staff may enter the women's 

quarters without being accompanied by a female prison staff member. 

Only female guards may supervise detained women. However, this 

does not preclude male staff, especially doctors and teachers, from 

entering the women's quarters in order to carry out their professional 

duties. The recruitment of female supervisory personnel and social 

workers for female detainees is recommended and encouraged. 

But the recruitment of female personnel itself is no guarantee 

for the correct treatment of female detainees. Such recruitment must 

be followed by suitable training, and the tasks of a guard with respect 

to the treatment of male and female detainees n1.Ust be clearly defined 

by rules explainirig the role and the behaviour expected of prison 

guards in performing their duties. 

Protection from ill-treatment 

Under international humanitarian law the ill-treatment of per­

sons detained in relation to armed conflict is prohibited. Yet women 

are often ill-treated in particular ways because of their sex. As the 

19 Ibid.• Rules 46'54. 
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ICRC has previously stated, "although both men and women are sub­

ject to sexual assault, a distinction needs to be drawn between them. 

Sexual torture as such, particularly during interrogation, with its full 

spectrum of humiliation and violence can, and often does, culminate 

in the rape of the victim, and is more common with women prisoners. 

In male prisoners, direct violence to sexual organs ' is more common 

during this same phase."2o Furthermore, the very real fear of becoming 

pregnant as a result of rape on arrest or in detention is ever-present for 

women. To cope with a pregnancy as a result of rape is terrible 

enough, and is made all the worse by being in detention. Women fear 

the consequences of pregnancy both for their life in detention and 

after their release, when they return to their families and communities. 

Termination of pregnancy may not be an option, either because it is 

not an acceptable solution to the detainee herself, or because it is ille­

gal in the country or not facilitated by the detaining authorities. 

Women are subjected not only to abuse in the form of rape but 

also to other forms of ill-treatment, and threats thereof, such as beat­

ings, forced termination of pregnancy, strip searches, intimate and abu­

sive medical examinations or body searches, separation from their chil­

dren, abusive and degrading language, non-provision of sanitary 

protection, etc. 

Obtaining information about the treatm.ent of women in deten­

tion can be difficult, because often women are not willing to speak 

about any ill-treatment they receive, especially sexual violence. There 

can be a number of reasons for this. They lTlay, for instance, feel 

extremely ashamed about what has happened to them, or be afraid to 

tell for fear of repercussions. Some women may not have the words to 

describe the abuse inflicted upon them - in many countries it is 

taboo to discuss matters of a sexual or intim.ate nature - and in addi­

tion may feel that they cannot be helped so there is no point in dis­

cussing violations. So that attempts can be made to prevent any further 

such abuse and to give them appropriate medical care for any injuries 

sustained, it is important for women to be able to talk to someone 

who does not belong to the detaining authorities and to know that 

20 P. Daudin and H. Reyes, How visits by effects of traumatic stress, leRe, Geneva, 

the leRe can help prisoners cape with the 1996. 
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they can express themselves privately and confidentially. In other 

words, to have their situation monitored by an institution from outside 

the detaining authorities, such as the International Committee of the 

Red Cross. 

Food 

Women in detention need to be provided with an adequate 

amount of food by the prison. 21 This food may be prepared by 

detainees themselves, in which case safe and hygienic conditions for 

food preparation and the necessary means (cooking fuel, pots, stoves) 

must also be provided. 

Pregnant women, nursing mothers and children need to have 

facilitated access to food, the quantity and quality of which must be 

adapted to their specific requirements. A problem for a small number 

of women in detention is not having sufficient breast milk to feed 

their babies. In such cases nursing mothers need to be given a milk 

substitute to supplement it. Where milk powder is provided, precau­

tions must be taken to ensure that the mother knows how to prepare 

the nlixture and the feeding utensils safely and hygienically, because 

powdered baby milk can seriously endanger the baby's health if the 

water used is not clean, if equipment is not sterilized and if the milk 

powder is not appropriately prepared. 

Hygiene 

In order to meet basic needs and nuintain personal cleanliness, 

health and dignity, women must have access to sanitary facilities. They 

must be able to use and go to and from showers, washing facilities and 

toilets in safety - free from intimidation and abuse by prison person­

nel and other prisoners - and with dignity. Hygiene also requires the 

provision of toilet soap, and the means and possibility to wash clothes 

and clean cells. 

Special arrangelTlents need to be made for female detainees with 

children to have increased access to sanitary facilities. Furthermore, 

menstruating women need a sufficient amount of culturally appropri­

21 UN Standard Minimum Rules. Rule 20. 

http:prison.21
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ate sanitary protection and the means to wash themselves and their 

clothes more frequently.Women lTlay be ashamed to ask for such assist­

ance, since in many cultures menstruation is often surrounded by 

social taboos and rarely discussed openly. 

Health 

In detention, it is often very difficult to obtain appropriate med­

icines and medical care, particularly specialized care. For example, 

women detainees in many countries rarely, if ever, have the possibility 

to see a gynaecologist . Pregnant women should be given the necessary 

medical care and medicines - sufficient pre- natal, post-natal and 

obstetric care. Again, it is the responsibility of the detaining authorities 

to ensure that the appropriate medical care and medicines are provided 

for the detainee population throughout their detention. However, it 

must be acknowledged that in wartime the country's entire medical 

system may well be severely affected. Thus, in reality the detaining 

authorities must endeavour to ensure that women detainees have at 

least the same access to medical services and the same quality of care as 

women of the general population who are not in custody. 

Family visits 

As mentioned above, women 111 detention often rely 

heavily on their relatives to visit them for support and to bring addi­

tional food and other items such as medicines, clothes, toiletries, etc. 

Yet they often receive fewer family visits than male detainees. The rea­

sons vary, but SOlTle are as follows: 

women detainees are ostracized and abandoned by their relatives 

out of shame or fear; the social status of women; 

the place of detention for women may be too far away from the 

family home and impossible to visit for logistical, financial or secu­

rity reasons; 

female relatives may be reluctant to visit because of inappropriate 

behaviour by male guards (e.g. fondling, verbal abuse), or may pre­

fer not to because they have nothing to bring - materially - for 

their detained relative; 

male relatives may be reluctant to visit because of a risk of arrest. 
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Because detained women are so dependent on family visits, the 

importance of their relationship with the outside world must be 

recognized and their communication with it (frequency of family 

visits, possibilities to write to family members, etc.) must be facilitated. 

Judicial guarantees 

The term "judicial guarantees" is used to encompass the princi­

ples and rules codified by international humanitarian law and human 

rights law which guarantee a fair judicial process or, in other words, a 

fair trial. They include, among others: the principle of nul/urn crimen 

sine lege (a person shall be prosecuted for or convicted of a crimi-nal 

offence only if the act was a crime at the time it was committed); the 

principle of individual responsibility; the principle of non-retroactivity 

(of a law); access to an independent and impartial tribunal; the pre­

sumption of innocence; the right to be informed of the offence of 

which one is accused; the right to be present during trial; the right to 

a defence, including the right to have a lawyer; the right to call for wit­

nesses; the right not to be forced to testify against oneself; the guaran­

tee of an impartial ruling; the right to know how to appeal and the 

deadline for doing so; the guarantee to have a ruling within a reason­

able time; and the guarantee of ne his in idem (i.e. not to be tried twice 

for the same crime). 

Women, and men equally so, should enjoy all judicial guaran­

tees and be informed of their rights. Frequently they have no knowl­

edge of either, and lack the means (legal representation, literacy, 

financial resources , family support) to clarify their situation. For 

example, obtaining the services of a lawyer nuy be difficult, es­

pecially because of the cost involved. A woman abandoned by her 

family after her imprisonment may well have little support or assis­

tance in gaining access to a lawyer. Apart from financial reasons, 

women may be unaware of their right to be represented by a lawyer, 

or the authorities may refuse to allow them any contact with 

lawyers. The high illiteracy rate among female detainees in many 

countries may also make it even harder for women to ensure that 

their legal case is handled appropriately, and may compound the 

problems of gathering information on court procedures, following 
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up their files, getting legal assistance and pursuing their case with 

judicial and detaining authorities. 

Although neither the Geneva Conventions nor their Additional 

Protocols prohibit the death penalty as such, international humani­

tarian law does stipulate that the death penalty sentence shall not be 

carried ou t on persons who were under the age of 18 years at the time 

of the offence,22 or on pregnant women and women with small chil­

dren.23 

Other international treaties and documents also establish strong 

provisions regarding the death penalty, for example, stating that "per­

sons below the age of 18 years of age at the time of the commission of 

the crime shall not be sentenced to death, nor shall the death sentence 

be carried out on pregnant WOlnen, or on new mothers, or on persons 

who have becOlne insane."24 

Women in detention: the activities of the ICRC 

The ICRC has been mandated by the international community 

to visit persons deprived of their liberty for reasons related to an 

armed conflict or internal disturbances. The purpose of these visits is 

to ensure the implementation of international humanitarian law and 

other applicable norms and standards as briefly outlined in this paper. 

The ICRC visits and registers persons (female, male, adults and 

minors) detained in relation to an armed conflict or internal 

disturbance. In the year 2000, the ICRC visited and registered 

170 583 detainees detained for reasons related to armed conflict or 

internal disturbances around the world, of which 5 548 were women 

and 277 were girls under 18 years of age. 

During their visits to places of detention, the ICRC delegates 

assess the situation of the detainee population in order to identify the 

persons or group of persons who have protection needs, whatever the 

grounds for their deprivation of liberty. They speak to detainees in pri­

vate (without any guards or witnesses) to find out about the conditions 

22 Protocol I, Art. 77(5), and Protocol II, 24 Guarantees for the protection of the 

Art. 6(4). rights of persons punishable by the death 

23 Protocol I, Art. 76(3), and Protocol II, penalty, Resolution 1984/50 of the UN 

Art. 6(4). Economic and Social Council. 
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of detention and treatment. The aim of such visits is to try to ensure 

that, in accordance with international humanitarian law and interna­

tional standards, detainees are held in conditions that maintain their 

health and dignity, are not ill-treated and do not disappear without 

trace. 

On registering detainees, the IeRe records full details of their 

identity and place ofdetention. From then on, their presence in deten­

tion is continually monitored until they are released or their respective 

situation no longer requires the IeRe's intervention. If a detainee is 

not present during an IeRe visit, the IeRe will make enquiries and 

contact the detaining authorities to ascertain his or her whereabouts. 

If detainees are being ill-treated the detaining authorities may be 

confidentially approached on their behalf, subject to the consent of 

individual detainees, and requested to put a stop to such violations. 

The IeRe visiting team also usually includes a doctor or nurse 

to assess lTledical needs and provide medical care and medicines. These 

medical delegates are able to counsel victims as to the likely medical 

repercussions of ill-treatment and try to obtain the appropriate med­

ical treatment for them. For example, a female detainee who has been 

subjected to ill-treatment, especially in the form of sexual violence, 

would generally be referred to an IeRe doctor. 

IeRe visits to places of detention provide an opportunity for 

women to talk in individual interviews without witnesses about their 

treatment and conditions of detention. The IeRe tries to ensure that 

its teams are composed of both male and female delegates to enable 

women detainees to talk to a female delegate if they so choose. In 

some places the authorities may not allow a male delegate to enter the 

women's quarters, or women are reluctant to confide their plight to a 

male delegate owing to cultural or religious factors, fear or shame. For 

IeRe visits to be effective, a relationship based on trust needs to be 

established before anyone will speak out about ill-treatment.This takes 

time and sensitivity, and a delicate balance needs to be maintained 

between providing a chance for the detainee to talk and invading his 

or her privacy. 
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After its visits to places of detention the leRe presents confi­

dential detailed reports to the detaining authorities on its findings 

there, together with comments and recommendations. The purpose of 

such reports is to improve the conditions of detention and treatment 

of detainees, and to ascertain the fate and whereabouts of detainees 

who could not be accounted for during visits. 

Often the material conditions - bedding, clothing, medicines, 

water containers, recreational facilities - provided by the detaining 

authorities are insufficient, and detainees therefore rely heavily on 

the support of family members and/or international organ-izations, 

such as the leRe, and non-governmental organizations. With the 

consent of the detaining authorities, the leRe then gives material 

assistance, taking into account. the needs of the different groups 

of detainees . The purpose of leRe assistance is: 

to save lives and preserve the physical integrity of detained persons; 

to improve the living conditions of detained persons (by providing 

pastimes, soap, culturally appropriate sanitary protection for men­

struating WOlnen, etc. 

The leRe also endeavours to assess whether the legal safe­

guards laid down in international humanitarian law are applied as 

regards the arrest, detention and sentencing of persons detained in 

relation to an armed conflict or internal disturbance. 

Conclusion 
Among detainees as a whole, women are in the minority and 

their deprivation of liberty gives r ise to specific problems for them. 

This article seeks to draw attention to some of the issues affecting 

WOlTlen detainees and the applicable international humanitarian law 

and standards which afford them protection and assistance. 

In view of the often serious plight of women detainees, every 

effort must be made to ensure that the guarantees established by inter­

national humanitarian law to protect them are duly implemented and 

respected. Better conditions of detention and the protection of 

women from all forms of ill-treatment can, and must, become a reality. 

It is the obligation and responsibility of the detaining authorities 

and the parties to hostilities to make sure that this is accomplished. 
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There is no lack of international law or instruments to protect women 

deprived of their liberty. The fact that the situation of women is not 

better is due to a lack of implementation of and respect for the exist­

ing law and standards in relation to anTled conflicts and internal dis­

turbances. 
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La Revue publie ci-dessous un texte prepare par la Division juridique du 

CICR pour les discussion.s internes destineesa clarifier la position du Comite 

international dans ce debat tres actuel. 

Position du Comite internationaL de La Croix-Rouge sur 
L'« intervention humanitaire» 
par ANNE RVNIKER 

Resume 

Le droit international humanitaire ne saurait fonder la legalite d 'in­

terventions armees suite a des violations graves de ce droit; Ie 

recours ala force est en effet regIe par la Charte des Nations Unies. 

Il n'appartient pas au CICR de se prononcer sur la legalite ni sur la 

legitim.ite de telies interventions. 

Le droit international humanitaire s'applique au cas ou les forces 

d 'intervention participent aux hostilites. 

Enfin, sur Ie plan de la terminologie, Ie CICR s'emploiera a pro­

mouvoir l'expression «intervention armee suite a des violations 

graves des droits de I'homme et du droit international humanitaire ». 

Problematique et definition 

Recemment, tant les operations des Nations Unies dans Ie nord 

de l'Irak ou en Somalie que l'intervention de rOTAN au Kosovo ont 

ete qualifiees d '« interventions humanitaires ». La doctrine de 1'« inter­

vention humanitaire» est depuis longtemps sujette a controverse en 

droit et dans les relations internationales; elie Ie reste de nos jours. Le 

principe n 'etant de loin pas accepte par tous les Etats, il n'existe pas de 

definition reconnue universeliement de 1'«intervention humanitaire ». 

Une definition pourrait etre la suivante: «The theory of intervention 

ANNE RVNIKER est conseillere juridique et cheffe adjointe de la Division 

juridique, ClCR. 
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on the ground of humanity (... ) recognizes the right of one State to 

exercice international control over the acts of another in regard to its 

internal sovereignty when contrary to the laws of humanity» I. Une 

autre: «Humanitarian intervention is defined as coercive action by 

States involving the use of armed force in another State without the 

consent of its government, with or without authorisation from the 

United Nations Security Council, for the purpose of preventing or 

putting to a halt gross and massive violations of human rights or inter­

national humanitarian law » 2 . 

« Intervention d'humanite » et «droit d 'ingerence » sont d 'autres 

termes qui ont ete utilises par Ie passe pour designer des operations 

d 'assistance et des interventions dans les affaires internes d'un Etat. 

Le premier, utilise principalement au XIX" siecle, etait lie a la pro­

tection par un Etat de ses propres ressortissants dans un autre pays; 

il a egalement ete evoque pour reagir a des actions particulierement 

choquantes d 'un Etat a ]'egard de ses ressortissants . Le debat sur Ie 

« droit d'ingerence », lance a la fin des annees 80, etait - et reste ­

ambigu: il concernait tant les operations etatiques que l'action des 

organisations internationales gouvernementales ou celie des organisa­

tions non gouvernementales (ONG) . 

S'il n'y a pas encore d'acceptation unanime de 1'« intervention 

humanitaire », certains Etats et une partie des juristes internationaux 

estiment qu 'elie est suffisamment large pour parler de coutume inter­

nationale. Selon eux, une pratique se developpe, qui demande encore a 
etre consolidee. Serait aquis Ie fait qu'une menace contre la paix peut 

aussi etre constituee par des violations des droits de l'homme et du 

droit humanitaire commises a l'interieur d'un pays. Une partie du 

debat concerne desormais la necessite de mettre en place un modele 

juridique d 'intervention, afin d'assurer un mecanisme clair des prises 

de decisions, et pour faire en sorte que l'intervention soit executee de 

maniere non discriminatoire. Le developpement de criteres d'inter­

vention, tels que la gravite des violations, l'adequation de la reponse, 

1 Francis Kofi Abiew, The Evolution of 2 Humanitarian Intervention, Legal and 

the Doctrine and Practice of Humanitarian Political Aspects, Danish Institute of Inter-

Intervention, Kluwer Law International, 1999, national Affairs, 1999, p. 1t. 

P·31 . 
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ou 1'usage de la force en dernier recours , est envisage. Un des fora ou 

ces questions vont etre particulierement analysees ces prochains mois 

est la Commission internationale de l'intervention et de la souverainete des 

Etats. Creee en septembre 2000, a1'initiative de 1'ancien ministre des 

Affaires etrangeres du Canada, Lloyd Axworthy, cette Commission est 

copresidee par Gareth Evans et Mohamed Sahnoun ;' elle est composee 

de dix autres membres de renommee internationale, dont 1'ex­

president du CICR, Cornelio Sommaruga. Elle dispose d'un delai 

d'un an pour achever ses travaux, qui seront presentes al'occasion de la 

56° Assemblee generale des Nations Unies, en 200l. 

Du point de vue du droit international humanitaire, il est 

contradictoire en soi de parler d'«intervention» Oll d'«ingerence hu­

manitaire », car Ie terme « humanitaire » doit etre reserve a 1'action 

qui vise a alleger les souffrances des victimes. Or, 1'« intervention 

humanitaire » telle que discutee aujourd'hui est une intervention 

armee, incluant souvent un ordre du jour politique. 

En droit international humanitaire, il existe un droit al'assistance 

humanitaire, et les actions de sec ours acaractere humanitaire et impar­

tial ne sauraient etre denoncees comme une ingerence ou une atteinte 

a la souverainete nationale d'un Etat. Dans son arret de 1986 dans 

l'Affaire des activites militaires et paramilitaires au Nicaragua et contre 

celui-ci,1a Cour internationale de Justice a admis que 1'envoi d'assis­

tance humanitaire n'avait pas Ie caractere d'une intervention condam­

nable dans 1es affaires interieures d'un autre Etat si elle se limitait aux 

fins consacrees par la pratique de la Croix-Rouge3. Mais, elle a egale­

ment ajoute, que «!'emploi de la force ne saurait etre la methode appro­

priee pour verifier et assurer Ie respect de ces droits [de 1'homme] 4». 

Ainsi, il conviendrait de parler plutot d'«intervention armee 

suite ades violations graves des droits de 1'homme et du droit interna­

tional humanitaire ». Une telle appellation mettrait egalement plus en 

exergue Ie fait que les forces d'intervention seront soumises au droit 

humanitaire dans leurs operations militaires. 

3 Affaire des activites militaires et para· 4 Ibid., par. 268. 

militaires au Nicaragua et contre celui·ci 
(Nicaragua c. Etats·Unis d'Amerique), fond, 

arret, c.I.J., Recueil1986, par. 243 · 
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Nature juridique de l'«intervention humanitaire}) et droit 

international humanitaire 

L' «intervention humanitaire}) est une question qui reI eve du jus 
ad bellum. Quand un Etat ou un groupe d'Etats ont- ils Ie droit de 

recourir a la force? Cette question est specifiquement reglee par 

la Charte des Nations Unies. En principe, les Etats s'abstiennent 

de recourir ala force dans leurs relations internationales (art. 2 par. 4). 

Les exceptions sont prevues au chapitre VII de la Charte. En cas de 

menace contre la paix et la securite internationales, Ie Conseil de secu­

rite peut decider de prendre des mesures militaires (art. 42) . 

Par ailleurs, Ie droit de legitime defense, individuelle ou collective, des 

Etats est garanti (art. 51). Le droit a l'autodetermination est un autre 

cas possible d'intervention admis dans la pratique. En revanche, pour 

l'heure, il n'est pas possible d'affirmer qu'il existe un droit d'action 

unilateral de recours ala force al'encontre d 'un Etat qui commettrait 

des abus de droits de l'homme ou des violations du droit international 

humanitaire: anotre avis, aucune coutume internationale ne s'est pas 

encore cristallisee. 

En cas de violations graves du droit international humanitaire, 

ce dernier n' est pas muet. II exige que les responsables soient poursui­

vis et punis en tant que criminels. Ceux-ci pourront etre juges par 

des juridictions nationales ou, a dHaut, par des tribunaux penaux 

internationaux qui auraient ete etablis a cet effet, ou par la Cour 

penale internationale lorsqu'elle sera creee. 

Selon l' article premier commun aux Conventions de Geneve, il 

existe une obligation individuelle et collective de « respecter et faire 

respecter» Ie droit international hum.anitaire. Si des violations graves 

sont commises, les Etats parties «s'engagent aagir, tant conjointement 

que separement, en cooperation avec l'Organisation des Nations 

Unies et conformement a la Charte des Nations Unies» (art. 89 du 

Protocole additionnel I aux Conventions de Geneve) . Quant asavoir 

quelles mesures seront choisies par les Etats et les Nations Unies pour 

faire cesser les violations, ce n' est pas une question reglee par Ie droit 

international humanitaire, mais par la Charte des Nations Unies 

(Chapitre VII ou VIII). Le Conseil de securite dispose d'une palette de 

moyens, allant de la denonciation a l'envoi de troupes, en passant par 
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l'interruption complete ou partielle des relations econorruques. En cas 

d'intervention armee, Ie Conseil de securite peut decider si la mission 

sera entreprise par des forces de I'ONU ou si elle sera deleguee aun 

Etat ou aun organisme regional de securite.Toutefois,l'article 53 de la 

Charte precise qu ' «aucune action coercitive ne sera entreprise en 

vertu d'accords regionaux ou par des organismes regionaux sans l' au­

torisation du Conseil de securith. 

S'il y a recours a la force armee, Ie droit international humani­

taire s'applique independamment du motif d 'intervention. Quant aux 

forces des Nations Unies, Ie debat sur I'applicabilite du droit interna­

tional humanitaire se poursuit. De fayon generale, il y a lieu de preci­

ser qu'il existe des interpretations diverses sur certaines de ses regles, 

en particulier concernant la conduite des hostilites. L'etude du CICR 

sur Ie droit humanitaire coutumier (qui devrait etre terminee cette 

annee) , ainsi que la reunion d'experts sur la conduite des hostilites, que 

Ie CICR devrait organiser en 2002, permettront certainement de 

fournir quelques precisions en la matiere. 

Position du ClCR sur «l'intervention humanitaire» 
Que doit faire Ie CICR en cas de violations gravissimes du droit 

international humanitaire ou dans une situation de genocide? II tirera 

la sonnette d'alarme et informera les Etats que I'action humanitaire a 

atteint ses limites.Toutefois, il n' appartient pas au CICR de preciser les 

moyens autiliser pour faire cesser ces violations, comme par exemple, 

I'utilisation de la force armee. Le C ICR ne se prononce pas sur la legi­

timite des operations executees en reponse a des violations des droits 

de I'hom.me ou du droit international humanitaire. 

Des Ie moment ou les violations sont tres graves et que l'action 

humanitaire s'en trouve bloquee, Ie probleme depasse, en effet, Ie cadre 

du droit international humanitaire et ne peut plus etre apprehende 

sous Ie seul angle de l'action humanitaire. Mais, en decidant d'une 

intervention armee selon Ie chapitre VII de la Charte de I'ONU, Ie 

Conseil de securite ne saurait ignorer que son role primordial est de 

retablir la paix. II ne saurait isoler cette decision d'un plan d 'action 

coherent et global face a l'ensemble de la situation qui prevoirait, 

notam.l11ent, de s'attaquer aux causes profondes. De plus, les ressources 

http:I'hom.me
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et les moyens adequats devraient etre accordes aux missions envoyees 

sur Ie terrain afin d'assurer une veritable protection aux populations 

censees etre protegees. 

Meme si l'intervention armee suite a des violations graves des 

droits de l'homme et du droit international humanitaire peut se reve­

ler incontournable dans certaines situations extremes, la reaction que 

le CICR attend de la communaute des Btats est qu'elie ne considere 

pas comme une fatalite une telle intervention ni les situations qui les 

ont provoquees. Briger en systeme l'intervention armee abut humani­

taire constituerait une demission de la communaute internationale 

face a ses veritables defis: prevenir les conflits et promouvoir les va­

leurs essentielies portees par Ie droit international humanitaire. 

Enfin, une intervention armee, meme avec un objectif humani­

taire, doit laisser aux organisations humanitaires leur independance de 

decison et d 'action. Toute intervention armee engendre des conse­

quences humanitaires (telies que la capture de prisonniers , par 

exemple) . Ainsi, il est important que le CICR puisse continuer de 

remplir son mandat en conformite avec ses Principes fondamentaux. 

Parties au conflit et victimes doivent clairement percevoir la distinc­

tion entre acteurs humanitaires et militaires; toute confusion des 

genres doit etre evitee. 
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This paper was prepared by the JCRC's Legal Division to aid in intemal dis­

cussions intended to clarify the organization's position in this topical debate. 

The I(R('s position on "humanitarian intervention" 
by ANNE RVNIKER 

Executive summary 

International humanitarian law cannot serve as a basis for armed 

intervention in response to grave violations of its provisions; the 

use of force is governed by the United Nations Charter. 

It is not for the IeRe to pronounce on the legality or legitimacy 

of such intervention. 

International humanitarian law applies when intervention forces 

are engaged in hostilities with one or more of the parties to the 

conflict. 

The IeRe seeks to promote the term "armed intervention in 

response to grave violations of human rights and of international 

humanitarian law". 

Defining the problem 

The United N ations operations in northern Iraq and Somalia 

and NATO's intervention in Kosovo have all been termed "humani­

tarian intervention". The doctrine of "humanitarian intervention" has 

long been a controversial subject, both in law and in international rela­

tions, and remains so today. Given that by no means all States accept 

the principle involved, there is no generally accepted definition of 

ANNE RVNIKER is a legal adviser and Deputy Head of the [(RC's Legal Division. 
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"humanitarian intervention". One possible definition runs as follows: 

"the theory of intervention on the ground of humanity ( ... ) recognizes 

the right of one State to exercise international control over the acts of 

another in regard to its internal sovereignty when contrary to the laws 

of humanity".1 Another writer affirms that "humanitarian interven­

tion is defined as coercive action by States involving the use of armed 

force in another State without the consent of its government, with or 

without authorisation from the United Nations Security Council, for 

the purpose of preventing or putting to a halt gross and massive viola­

tions of human rights or international humanitarian law". 2 

" Intervention on the grounds of humanity" and the droit 

d'ingerence ("right to intervene") are other terms used in the past to 

describe operations involving assistance and intervention in a country's 

internal affairs . The first term, used mainly during the 19th century, 

referred to protection of a State's own citizens in another country, but 

was also used to react to particularly shocking acts perpetrated by a 

State on its own citizens. The debate at the end of the 1980s on the 

droit d'ingerence was always ambiguous and concerned both operations 

carried out by individual States and action taken by international 

organizations and NGOs. 

While there is as yet no unanimous acceptance of "humanitarian 

intervention", certain States and a body of doctrine consider such 

acceptance sufficiently widespread that one can speak of international 

custom.Those who take this view say that practice is in the process of 

developing and still requires consolidation. They maintain that the 

principle is already accepted whereby a threat to peace can be consti­

tuted by violations of human rights and of humanitarian law commit­

ted within a country. One part of the current debate is concerned 

with the need to set up a legal framework for intervention, in order to 

provide a clear decision-making mechanism and ensure that the inter­

vention is non-discriminatory. There are plans to develop criteria for 

1 Francis Kofi Abiew. The Evolution of the 2 Humanitarian Intervention. Legal and 

Doctrine and Practice of Humanitarian Inter- . Politicol Aspects. Danish Institute of Inter­

vention. Kluwer Law International. 1999. p. 31. national Affairs. 1999. p. 11. 
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intervention, based on factors such as the gravity of the violations con­

cerned, the adequacy of the response and the use of force as a last 

resort. One of the forums in which these questions will be subjected 

to particularly close scrutiny over the coming months is the 

International Commission on Intervention and State Sovereignty. Created in 

September 2000 at the initiative of the former Canadian Minister 

of Foreign Affairs, Lloyd Axworthy, the Commission is co- chaired 

by Mr. Gareth Evans and Mr. Mohamed Sahnoun; it is composed of 

10 other international figures, including the former President of the 

ICRC, Cornelio Sommaruga. The Commission has been given a year 

to carry out its work, the conclusions of which are to be presented to 

the 56th General Assembly of the United Nations, in 2001. 

From the viewpoint of humanitarian law, it is a contradiction in 

tenns to speak of humanitarian "intervention" or "interference", as the 

term "humanitarian" should be reserved to describe action intended to 

alleviate the suffering of the victims. Yet "humanitarian intervention" 

refers to armed intervention, often carried out with a political agenda. 

International humanitarian law recognizes the right to provide 

humanitarian assistance, and impartial humanitarian aid cannot be 

condemned as interference or infringement of a State's national sover­

eignty. In its 1986 ruling on a case involving military and paramilitary 

activities in Nicaragua, the International Court ofJustice stated that if 

the provision of" humanitarian assistance" is to escape condemnation 

as an intervention in the internal affairs of another State, it must be 

limited to the purposes hallowed in the practice of the Red Cross. 3 

However, the court also added that " the use of force could not be the 

appropriate method to monitor or ensure such respect [for human 

rights] ". 4 

The most one can speak of, therefore, is "armed intervention in 

response to serious breaches of human rights and of international 

3 Case concerning Military and Paramilitary 4 Ibid .• para 268. 

Activities in and against Nicaragua (Nicaragua 

v. United States ofAmerica). Merits. Judgment. 

1. e.J. Reports 1986. para. 243. 
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humanitarian law". This wording also serves to emphasize the fact that 

the forces engaged in the intervention are bound by humanitarian law 

in their military operations. 

The legal status of "humanitarian intervention" and its 

relationship to international humanitarian law 

"Humanitarian intervention" is a jus ad bellum question. When 

does a State or a group of States have the right to resort to force? This 

question is dealt with explicitly by the UN Charter. In principle, States 

are to refrain from the use of force in their international relations 

(Article 2 para. 4). Chapter VII sets out exceptions. In the event of a 

threat to international peace and security, the Security Council may 

take military action (Article 42). The Charter also guarantees the right 

to individual or collective self-defence (Article 51). The right to self­

determination is another possible justification for intervention 

accepted in practice. On the other hand, it is not currently possible to 

say that there is any right to take unilateral action or use force against 

a State that commits abuses of human rights or breaches of humani­

tarian law. In our view, international custom in this field has yet to be 

established. 

Humanitarian law stipulates that when grave breaches of its pro­

visions are committed, those responsible are to be prosecuted and pun­

ished as criminals. They can be tried either by national courts or, fail­

ing that, by international courts created for this purpose, or else by the 

International Criminal Court once it has been set up. 

Under Article 1 common to the Geneva Conventions, there is 

an individual and collective obligation to "respect and ensure respect 

for" international humanitarian law. If grave violations of that law are 

committed, the States are obliged to take action jointly or separately, 

in cooperation with the United Nations and in accordance with 

the UN Charter (Protocol I additional to the Geneva Conventions, 

Article 89). The question of what measures are to be taken by the 

States and the United Nations in order to put an end to those breaches 

is not dealt with by humanitarian law, but rather by the UN Charter 

(Chapters VII or VIII). The Security Council has a variety of means at 
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its disposal, ranging from condenmation to the sending of troops , 

with full or partial interruption of economic relations as an interme­

diate measure. If armed intervention is decided upon, the Security 

Council can decide whether it is to be carried out by UN forces 

or delegated to a State or regional security body. However, Article 53 

of the Charter specifies that "no enforcement action shall be taken 

under regional arrangements or by regional agencies without 

the authorization of the Security Council". 

If armed force is used, international humanitarian law applies 

regardless of the grounds for the intervention. Debate on the applica­

bility of humanitarian law to United Nations forces continues . 

Generally speaking, there are differing interpretations of certain 

aspects of international humanitarian law, especially those that govern 

the conduct of hostilities. The ICRC study on customary humani­

tarian law, due to be completed in 2001 , will certainly shed further 

light on the topic, as will the meeting of specialists that the ICRC 

should be organizing in 2002 on the conduct of hostilities. 

The JCRC's position on "humanitarian intervention" 
What should the ICRC do in the event of extremely serious 

violations of international humanitarian law, or in case of genocide? It 

must sound the alarm and inform the States that humanitarian action 

has reached its limits. However, it is not the business of the ICRC to 

specify the means (such as armed force) that should be employed to 

bring an end to the violations. The ICRC does not express an opinion 

regarding the legitimacy of operations carried out in response to 

breaches of human rights or humanitarian law. 

Where violations are very serious, and prevent humanitarian 

action, the problem exceeds the bounds of international humanitarian 

law and can no longer be dealt with by means of humanitarian action . 

However, in deciding to order armed intervention under Chapter VII 

of the UN Charter, the Security Council cannot ignore the fact that 

its primary role is to restore peace. It cannot take such a decision with­

out drawing up a consistent and comprehensive plan of action that 

addresses the situation as a whole and, in particular, deals with the 



532 THE I(RC's POS ITION ON " HUMAN ITARIAN INTERVENTION" 

underlying causes. In addition, adequate resources and facilities must 

be provided to those sent on such missions, in order to ensure that 

genuine protection is provided for those groups who are supposed to 

be protected. 

While armed intervention in response to grave violations of 

human rights and international humanitarian law may be unavoidable 

in certain extreme situations, what we expect of the community of 

States is that they should not view either such intervention or the situ­

ations that have caused it as inevitable. To systematically use armed 

intervention for humanitarian purposes would amount to an abdica­

tion by the international community of its true responsibilities: pre­

venting conflict and promoting the basic values expressed in interna­

tional hum.anitarian law. 

Finally, in the event of armed intervention, humanitarian organi­

zations must retain their freedom of decision and action even if that 

intervention has a humanitarian objective. Any armed intervention 

will have consequences of humanitarian concern, such as the taking of 

prisoners. It is therefore important that the ICRC be able to go on 

fulfilling its mandate in accordance with its fundamental principles. 

Both the parties to the conflict and those who suffer its consequences 

must be able to discern a clear distinction between hum.anitarian and 

military entities. Any blurring of that distinction must be avoided. 
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Compte rendu d'une etude menee par la Commission consultative de droit internatio­

nal humanitaire de la Croix-Rouge de Belgique, Communautefrancophone, sous fa 

presidence du prifesseur Eric David, Universite fibre de Bruxelles. 

L'article 31 par. 1C) du Statut de la (our penale internationale: 
une remise en cause des acquis du droit international 
humanitaire? 
par RENAUD GALAND ET FRAN<;OIS DELOOZ 

AIa suite de I'adoption du Statut de Ia Cour penale intemationale, en 

juillet 1998 aRome, une controverse est nee apropos de la portee de l'ar­

ticle 31 par. 1c) du Statut, en particulier quant au danger que cette disposi­

tion pouvait presenter par rapport aux acquis du droit intemational 

humanitaire. Cet article prevoit que les infractions incriminees par Ie Statut, 

asavoir l'agression, Ie genocide, les crimes de guerre et les crimes contre 

l'humanite, pOLUTaient etre justifiees dans certaines circonstances qui consti­

tueraient des causes d'exoneration de la responsabilite penale. 

L'article 31 par. 1c) du Statut est redige dans les tem1es suivant: 

«1. Outre Ies autres motifS d' exoneration de la responsabilite penale pre­

vus par Ie present Statut, une personne n' est pas responsable penalement 

si, au moment du comportement en cause: 

(. .. ) 

«c) Elie a agi raisonnablement pour se defendre, pour defendre autrui ou, 

dans Ie cas de crime de guerre, pour defendre des biens essentiels asa sur­

vie ou a celie d'autrui ou essentiels a l'accomplissement d 'une 

RENAUD GALAND est licencie en droit et chef du service de droit international huma­

nitaire de la Croix-Rouge de Belgique, Communaute francophone. FRAN<;OIS DELOOZ 

est licencie en droit et collaborateur au service de droit international humanitaire de 

la Croix-Rouge de Belgique, Communaute francophone_ 
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mission militaire, contre un recours inuninent et illicite a la force, d'une 

maniere proportionnee a!'ampleur du danger qu' elle courait ou que cou­

raientl'autre persOlme ou les biens proteges. Le fait qu'une personne ait 

participe a une operation defensive menee par des forces arn"lees ne 

constitue pas en soi un motif d'exoneration de la responsabilite penale 

au titre du present alinea. 

(...)) 

Des specialistes belges du droit international humanitaire se sont emus 

de l'adoption d'un tel texte. Dans une lettre ouverte, les professeurs Andre 

Andries, Eric David, Chris Van Den Wyngaett etJacques Verhaegen ont ecrit: 

« Sollicitee d'appOlter son adhesion au Statut de la Cour penale intematio­

nale, la Belgique aqui ses initiatives et sa legislation en matiere de droit hwna­

nitaire ont valu une certaine consideration de la part de la conmmnaute 

internationale se doit de subordonner ouvertement son adhesion a l'exclu­

sion de l'applicabilite d'un article qui constitue une provocation directe au 

crime et dont l'adoption consommerait la mine de l'acquis Ie plus significa­

tifde ce siecle en matiere de droits de l'honm"le et de droit humanitaire.»1 

En substance, cette disposition revient a eriger l'etat de detresse, la legi­

time defense et la necessite militaire en causes de justification, c' est-a-dire 

d' exoneration de la responsabilite penale. 

Al'initiative de son president, Ie professeur Eric David, la Commission 

consultative de droit international humanitaire de la Croix-Rouge de 

Belgique, Communaute francophone, a decide d' organiser un atelier de 

reflexion sur les problemes poses par l'atticle 31 du Statut de Rome. Pour 

ce faire, i1 a ete demande a des experts belges et etrangers de repondre a un 

questionnaire, afin de pouvoir detem"liner les consequences de cet article sur 

Ie champ d'application de l'etat de necessite et de la detresse en droit inter­

national general, ainsi que sur sa compatibilite avec les principes fonda­

mentallX du droit .international humanitaire . 

L' ensemble des travaux sera publie prochainement dans la Revue beige 

de droit international, mais on peut deja degager succinctement les conclusions 

de cet atelier. Pour ce £1ire, nous nous baserons principalen"lent sur deux 

documents: l'essai de synthese des reponses au questiolmaire redige par Ie 

1 Voir A. Andries, E. David, C. Van Den Wyngaert (our penale internationale », La Libre Belgique, 

et J. Verhaegen, « Une singuJiere incitation 15 avril 1999. 

au crime : I'article 31 par. 1C) du Statut de la 
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professeur David et Ie compte rendu de la journee de debats, qui a eu lieu 

Ie 12 juillet 2000, entre les membres de la Commission consultative et 

certains des experts consultes. 

La responsabilite des Btats et les circonstances excluant l'illiceite 

La Commission consultative s'est d'abord penchee sur la responsabi­

lite etatique. En effet, si celle-ci ne doit pas etre confondue avec la respon­

sabilite penale individuelle, il reste que Ie fut de l'Btat est aussi un fait individuel 

en la personne de 1'agent etatique. II serait en effet curieux que des indivi­

dus puissent beneficier de la clause d' exoneration prevue par l'article 31 par. 

1c), alors que les Btats dont ils auraient eventuellement ete les agents ne Ie 

pourraient pas. 

Sur Ie fond du probleme, tous les experts consultes sont d'accord sur 

Ie fait que la legitime defense, la necessite militaire, la detresse ou les repre­

sailles ne peuventjustifier un acte etatique constitutif d'agression ou de geno­

cide. Apropos du crime d'agression, Ie Tribunal militaire international de 

Nuremberg avait considere que Ie declenchem.ent d'une gLlerre d'agression 

etait Ie crime supreme2 Par ailleurs, on ne peut pretendre justifier une agres­

sion en la qualifiant de legitime defense, puisque celle-ci est, par defini­

tion, postelieure al'agression. 

En ce qui concerne plus specifiquement la legitime defense, celle-ci 

releve du jus contra bellum et non du jus in bello. Elle ne peut donc pas justi­

fier un genocide, des crimes de gLlerre ou des clim.es contre 1'humanite. On 

s'est toutefois demande si, dans certains cas, la detresse et la necessite ne pour­

raient justifier des crimes de guelTe ou des Climes contre l'humanite. Les 

professeurs Pellet et Szurek prennent ainsi 1'exemple d'un organe etatique 

qui, sous Ie coup de la detresse, deporterait un groupe de civils dans un 

tenitoire occupe pour sauver des vies humaines. L'interet sacrifie - l'in­

terdiction de la deportation - serait de moindre importance que 1'interet 

sauvegarde -la sauvegarde de la vie des personnes depOltees. En pareil cas, 

la detresse constituerait une circonstance excluant l'illiceite. II n 'est cepen­

dant pas sur qu'il s'agisse d'une veritable exception, car on peut se deman­

der si, dans cet exemple, les elements constitutifS d'une violation du droit 

2 )ugement du 30 septembre'1" oetobre 1946, 

Doc. Off., T. 1, p. 197. 
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international humanitaire sont reunis. A dCfaut, il est inutile de rechercher 

s'il existe une cause de justification. 

De maniere plus generale, les participants constatent qu'un Etat qui com­

met un crime d'agression, un crime de guerre, un crime contre l'huma­

nite ou un genocide viole les regles du jus cogens, et qu'il est des lars exclu 

que cela puisse jamais etre legalement justifie. 

La responsabilite des particuliers et les circonstances excluant 

l'illiCl!ite 

Les experts consultes estiment que la legitime defense, la necessite, la 

detresse ou les represailles ne peuvent supprimer la responsabilite penale 

de 1'individu auteur d'un crime d'agression, d'un crime de genocide, d'un 

crime de guerre ou d'un crime contre 1'humanite. 

Pour Ie genocide et les crimes contre l'humanite, Ie dol special, en 

tant qu'eIement constitutif de 1'infraction, fait necessairement obstacle aux 

causes d'exoneration de la responsabilite: on ne peut pas, ala fois, vouloir 

detruire un groupe ou participer a1'attaque d'une population civile corruTle 

telle et, en meme temps, pretendre agir pour se defendre ou defendre autrui 

contre un recours illicite ou inumnent ala force. 

En outre, tant pour les crimes precites que pour les crimes de guerre, Ie 

fait que les regles du droit des conflits annes et les nonnes les plus fonda­

mentales des droits de la personne ne peuvent etre transgressees exclut l'ad­

mission des causes d'exoneration penale visees a l'article 31 par. 1c). Conune 

I'a rappele la Conunission du droit international: 

«Faire appel al'idee de necessite militaire ou de guerre pour se derober 

au devoir de se confom1er ades obligations COl1<;:ues precisement pour 

eviter que les necessites de la guelTe engendrent des souffrances que l'on 

veut definitivement proscrire serait absurde.»3 

De meme, le .Carmnentaire des Proto coles aux Conventions de Geneve 

de 1949, publie par Ie CICR, precise: 

« Il ne peut etre deroge aune regie du droit des conflits atl11es en invo­

quant la necessite militaire que lorsqu'une telle possibilite est expressement 

prevue par la regIe en question. »4 

3 Commission du droit international,Annuaire 4 Y. Sandoz/C. Swinarski/B. Zimmermann (ed.), 

CO.I. , 1980, II, 2' partie, p. 45. Commentaire des Protocoles additionnels du 

8 juin 1977 aux Conventions de Geneve du 

12 aoDt 1949, ClCR, Geneve, 1986, p. 395 . 
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Le professeur Keijzer estime toutefois que, dans Ie cadre strict du droit 

penal , la legitime defense demeure une cause de justification . Cela fait par­

ti e des droits fondamentau x de la personne aCCLIsee et n 'im.plique pas de 

remise en cause des regles du droit international hUI11.anitaire. Le profes­

seur Keijzer prend l'exemple d'un conm1andant qui, pour sauver unmonu­

ment histotique expose aun bombardement, n'aurait d'autre possibilite que 

d'envoyer ses hommes accomplir une mission de sabotage dans les lignes 

ennemies sous Ie couvert de l'uniforn1e de l'adversaire. Selon lui, ce crime 

de guerre serait justifie, car il s'agirait d 'un choix raisonnable dans une cir­

constance ou iln'y aurait pas d'autre possibilite de sauver ce monument. 

Pour Ie professeur David, ce fait reste un crime de guelTe (Statut, arti­

cle 8 par. 2b) vii), donc non justifiable , rna is rienn'exclut qu'on puisse 

trouver des circonstances attenuantes . 

Les professeurs Andries et Verhaegen rappellent qu'il est essentiel de dis­

tinguer entre les elements constitutifS d'une infraction et les causes de jus­

tifi cation. Iln'y a, en effet, crime de guerre du type «droit de Geneve» 

que si la victime est une personne protegee. Or, les personnes protegees per­

dent cette qualite si elles attaquent un combattant. D e ce fait, ce dernier 

ne doit invoquer aucune legitime defense lorsqu 'il combat ces personnes, 

puisque, par hypothese, il ne conm1et aUCLIne inti·action. 

L'article 31 par. 1e) et l'avenir de la Cour penale intemationale 

Tous les experts esti.111ent qu 'il existe tres peu de probabilites pour que 

les conditions requises pour I'application de I'article 31 par. 1c) soientja.111ais 

remplies dans un cas d'espece, en particulier, l'exigence d'agir «raisonna­

blement ». En effet, I'idee qu'un juge admette unj our qu 'une agression, 

un genocide, un crime contre I'humanite ou un crime de guerre soient com­

mis «raisonnablement » parait difficile aimaginer. 

En conclusion, il se degage un consensus au sein de la Commission 

consultative pour considerer que I'article 31 par. 1c) du Statut de la CPI 

ne peut justifier un comportement qui constituerait un crime au regard du 

droit international humanitaire. 

Faut-il pour autant jeter l'opprobre sur Ie Statut de la Cour penale inter­

nationale ? Non , assurement. Le representant du CICR, consulte par la 

Commission consultative, a d'ailleurs explique que Ie C IC R etait cons­

cient du probleme pose par cet article, lors des negociations du Statuto Mais, 

a-t-i1 ajoute, plus on mettait l'accent sur cet article, plus on fourni ssait 
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d'arguments aceux qui etaient defavorables au Statut. La position du 

CICR - et il s'agit egalement de celle de la CroL'{-Rouge de Belgique, 

Communaute francophone - est de promouvoir la creation d'une Cour 

penale internationale. Les effets de l'article 31 par. lc) peuvent d'ailleurs etre 

fortement attenues par l'article 21 du Statut, qui renvoie aux principes du 

droit des conflits arn1es. 

II faut en outre souligner que la Belgique s'y est expressbnent referee 

dans la declaration qu'elle a formulee en ratifiant Ie Statut de la Cour. La 

declaration prevoit en effet: «En vertu de I'article 21 par. Ib) du Statut et 

eu egard aux regles du droit international humanitaire auxquelles il ne 

peut etre deroge, Ie Gouvernement beIge considere que l'article 31 par. lc) 

du Statut ne peut eU'e applique et interprete qu' en conforrnite de ces regles.» 

En pratique, en raison de l'article 21 du Statut et de la regIe de la pro­

portionnalite, il est peu probable que l'article 31 par. lc) puisse jamais etre 

invoque avec succes. De plus, cet article pourrait donner lieu un jour arevi­

sion par la Conference des Btats parties: celle-ci est en effet habilitee aappor­

ter des modifications au Statut dans les conditions prevues al'article 121. 

A l'heure actuelle, il faut retenir que l'adoption du Statut de la Cour 

penale internationale est une etape positive et fondamentale dans l'evolu­

tion de la repression penale internationale. En menant cette reflexion sur 

l'article 31 par. lc) du Statut, la Commission consultative de droit interna­

tional humanitaire de la Croix-Rouge de Belgique, Cornmt.maute franco­

phone, a voulu marquer son attachement au respect du droit des conflits 

armes et aune repression effective de ses violations pourvu que l'un et I'autre 

demeurent fideles al'esprit et ala lettre du droit international humanitaires. 

5 Voir egalement les actes de I'atelier organise 

it ce sujet dans Revue beige de droit international, 

nO 2, 2000. 
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ICRC Expert Meeting on Legal Reviews ofWeapons 
and the SlrUS Project 
Jongny sur Vevey, 29-31 January 2001 

The ICRC held an Expert Meeting on Legal Reviews ofWeapons and the 

SlrUS Project! on 29-31 January 2001. The meeting was organized in response 

to the Plan ofAction adopted at the 27th International Conference of the 

Red Cross and Red Crescent (Geneva, 1999), which called for a process 

of consultation between States and the ICRC on legal reviews ofweapons 

and how the findings of the SIrUS Project could be taken into account in 

such reviews. 

The objective of the meeting was twofold: first, to pronlote the estab­

lishment of national mechanisms to determine the conformity ofweapons 

with international humanitarian law and other rules of i.l1ternationallaw, as 

required by Article 36 of 1977 Additional Protocol r, and second, to con­

sider how the nature of injuries caused by weapons and other relevant fac­

tors may be taken into account in such determinations. The meeting was 

attended by over 60 experts, including lawyers, medical experts, members 

ofmilitary circles and government officials from 20 countries.2 

In light of the rapid developlTlent of new weapons technologies, imple­

mentation ofArticle 36 of 1977 Additional Protocol I is of particular 

importance today. This provision requires that States party to Additional 

Protocol I review the legality ofnew weapons, means or methods of war­

fare to ensure their conformity with international humanitarian law 

and other applicable rules ofinternational law and consequently to adopt 

1 The SlrUS Project takes its name from the 

term "Superfluous Injury or Unnecessary 

Suffering" and originated after a symposium on 

"The medical profession and the effects of wea­

pons" organized by the ICRC (Montreux, March 

1996). It aims to give objectivity to the notion of 

"superfluous injury or unnecessary suffering" 

in Article 35 of1977 Additional Protocol I by iden· 

tifying the foreseeable design-dependant effects 

of weapons on health. See R. M. Coupland and 

P. Herby, "Review of the legality of weapons: 

A new approach - The SlrUS Project", IRRC, 

No. 835, September 1999, p. 583· 

2 Participating States included Australia, 

Austria, Belgium, Canada, Ch ina, Denmark, 

Finland, France, Germany, Ireland, Israe l, the 

Netherlands, Norway, the Russian Federation, 

South Africa, Spain, Sweden, Switzerland, the 

United Kingdom and the United States. 

Participants also included representatives from 

the National Red Cross Societies of Australia, 

Denmark and Norway, as well as the ICRe. 
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national mechanisms or procedures to that effect.3 The n1.eeting was thus 

a welcome initiative, as it allowed experts and the ICRC to share infor­

mation for the first time on legal reviews of weapons and compare State 

practice in this area. 

The meeting canvassed the various measures adopted to implement Ar­

ticle 36 ofAdditional Protocol I at the national level, ranging from the estab­

lishment of a committee responsible for reviewing the legality of new 

weapons to the adoption of review procedures.4 

In Sweden, for example, an independent decision-making committee 

was established as early as 1974 to review the legality ofweapons used in that 

country. The Delegation Jor International Humanitarian Law Monitoring 

ifArms Projects, constituted under the authority of the Ministry ofDefence, is 

composed oflega!, military, medical and technical experts from relevant govern­

ment departments. It meets whenever deemed necessary, but at least three or 

four times a year. 

The United States, although not yet a party to 1977 Additional Protocol 

I, has undertaken legal reviews of weapons since 1974 as part of its overall 

law ofwar progranm1.e to implement, disseminate and enforce international 

humanitarian law at the national level. The responsibility for conducting 

such reviews lies with the Judge Advocate General of each military depart­

ment, i.e. the Army, Navy or Air Force, intending to acquire a weapon.All wea­

pons and weapons systems, whether anti-personnel or anti-material, must be 

reviewed prior to the award of the engineering or manufacturing contract 

and, in any case, before the initial production contract is granted. Imported 

weapons must also be reviewed prior to acquisition and early review ofnew 

technologies is encouraged. 

In Norway, an advisory commission established in 1998 draws up opi­

nions for the Chief ofDefence on the legal aspects ofweaponsThe Commission 

is chaired by the Lega! Services Office of the Defence Conunand and meets 

3 Article 36 states: "In the study. development. 4 According to information available at the ICRC. 

acquisition or adoption of a new weapon. means Australia. Germany. Norway. Sweden and the 

or method of warfare. a High Contracting Party is United States are among the few countries with 

under an obligation to determine whether its national mechanisms or procedures to review the 

employment would. in some or all circumstances. legality of weapons. 

be prohibited by this Protocol or by any other rule 

of international law applicable to the High 

Contracting Party." 
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four times a year. It includes members of the Army Material Conm1al1d, the 

Logistics Resources Management Division, the Defence Staff College and the 

Norwegian Defence Research Establishment.The Commission has estab­

lished guidelines on legal reviews of weapons in relation to the acquisition 

of new weapons and the development ofmilitary doctrine. 

Representatives from Germany and Australia also informed participants 

of the measures adopted by their respective government to review the legality 

of weapons. In both countries, the assessment of the legality ofweapons is 

t.mder the responsibility ofthe Ministry ofDefence and consideration is given 

to a number offactors, including legal and military aspects as well as medical 

information. 

Although the measures adopted to undertake legal reviews of weapons 

varied in each country, general discussion on this theme revealed certain con"l­

mon features. It was noted that, in most cases, the responsibility for carrying 

out the review rests with the Ministry ofDefence. Experts also identified 

elements which must be considered in the conduct ofweapons reviews, espe­

cially (i) fundamental rules of 1977 Additional Protocol I that relate to the 

prohibition of certain weapons or methods ofwalfare;5 (ii) applicable mles 

of international law, including those which impose absolute prohibitions on 

certain weapons under various treaties; and (iii) the principle ofmilitary neces­

sity. Finally, it is interesting that in both Sweden and the United States, wea­

pons reviews are subject to freedom of information legislation and requests 

may be submitted to obtain the results ofsuch reviews. 

Information on the effects of weapons on health which could be taken 

into account in the conduct of weapons reviews was also examined. Experts 

stressed that such information could be useful but would always need to be 

weighed against the principle ofmilitary necessity. 

Although the ICRC's proposals were not broadly accepted in the form 

presented in the SIrUS Project,6 eJo..'llerts acknowledged the need for particu­

larly rigorous and multidisciplinary weapons reviews, especially when wea­

pons injure by means other than explosives, projectile force or burns and have 

5 For example, Article 35(2) prohibits the use to cause widespread, long·term and severe 

of "weapons, projectiles and material and methods damage to the natural environment". 

of warfare of a nature to cause superfluous injury 6 Participants based their d iscussions on an 

or unnecessary suffering", wh ile Article 35(3) ICRC document entitled "The SlrUS Project 

prohibits the use of "methods or means of and Reviewing the Legality of New Weapons" 

warfare which are intended, or may be expected, Oanuary 2000). 
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wlfanliliar effectsThis finding is exu-emely important, given the potential injury 

mechanisms offuture weapons. 

Other policy issues were discussed during the meeting, including inter­

national measw-es to increase the tTanspat-ency ofexisting national review bodies 

or procedures; the importance ofconsidering relevant military, medical, tech­

nical and environmental factors in the conduct ofreviews; the need to conduct 

these reviews at the earliest possible stage; and proposals to further promote 

in"lplementation ofArticle 36 of 1977 Additional Protocol I. 

The experts did not adopt conclusions or l-ecommendations, but a sum­

mary report of the meeting was compiled by the IeRe. 

ISABELLE DAOUST 

Legal Adviser 

ICRC Mines-Arms Unit 
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Depleted uranium munitions 

Comments of the International Committee of the Red Cross' 

For some time the ICRC has been closely following the debate on 

munitions containing depleted uran.ium. Questions such as the possible effects 

on health ofdepleted uran.ium, precautions to be taken by rCRC staff and 

by the local population and the application ofbasic norms of international 

humanitarian law to such mun.itions have received particular attention. 

Possible effects on health of the use of depleted uranium muni­

tions 

The ICRC has examined numerous peer-reviewed scientific studies 

which address questions related to possible exposure scenarios and possible 

health effects ofdepleted uranium on combatants and civilians. T he rCRC 

has also taken note of the findings of the post-conflict environ111ental assess­

ment mission on depleted uranium recently undertaken in Kosovo by the 

UN Environment Programme (UNEP).2 

In May 2000 the ICRC invited personnel working for the International 

Red Cross and Red Crescent Movement in western Kosovo to provide 

urine samples which were subsequently analysed to determine the concen­

tl'ation of uran.ium, Since uranium is naturally present in the environment, 

a small amount of uranium is expected to be found in urine. Results of the 

32 personnel who agreed to provide urine specimens revealed normal levels 

of uran.ium, and thus do not give any evidence of increased uran.ium expo­

sure among this group. 

Currently available scientific information provides evidence that the 

increase in levels of uranium is marginal in areas where depleted uranium 

munitions have been used, excep t at the points of impact of depleted 

uranium penetrators. Nevertheless, the ICRC welcomes the additional 

studies which are being carned out by various international organ.izations, 

in particular field studies in Kosovo and other regions where mun.itions 

containing depleted uranium have been used. Hopefully, these studies will 

1 See also <www.icrc.org> "International hu, 2 UNEP, Depleted Uranium in Kosovo - Post, 

manitarian law issues/Weapons". Conflict EnvironmentalAssessment, 2001. Avai lable 

at <www.unep.ch/balkans/ du/ reports/ report.html>. 

www.unep.ch/balkans
http:www.icrc.org
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not only concentrate on international staff, but will also include the local 

population and in particular children. 

Advice to ICRC staff and the local population 

Given the nature ofits work in conflict zones, the ICRC takes the secur­

ity and health of its personnel very seriously. Security and Health units at 

ICRC headquarters in Geneva strive specifically to ensure the best pos­

sible safety and health conditions for ICRC field staff Personnel working in 

areas where depleted uranium munitions may have been used are briefed 

about depleted uranium, both orally and in writing. A briefing paper advises 

staff to avoid sites where depleted uranium munitions may have been used 

and to refrain from collecting any form of military debris. Staff are also en­

couraged to share these instructions with others, including the resident 

population. Along with the obligatory medical check-ups given to all 

ICRC personnel before and after a mission, both expatriate and local staff 

have access to medical advice and support at all times. 

As part of its programme to warn the population about the dangers of 

unexploded ordnance and landrnines left in Kosovo, ICRC instructors have 

also been advised on how to respond to questions about depleted uranium 

during public sessions. 

According to the recently published UNEP report, the points ofconcen­

trated contamination of depleted uranium are localized. The ICRC wel­

comes the reconunendations presented in that report and hopes that they 

will be implemented by the relevant authorities as rapidly as possible. This 

would not only ensure optimal protection for the civilian population from 

possible depleted uranium exposure, but would also allow the population to 

regain access to previously contaminated agricultural land and houses. Finally, 

the ICRC notes with interest that the UNEP report encourages further 

scientific work to rt';duce the scientific uncertainties which remain in assess­

ments of the environmental impact ofdepleted uranium. 

Legality under international humanitarian law of munitions 

containing depleted uranium 

According to international humanitarian law - an explicit formula­

tion appears in Article 36 ofProtocol I additional to the Geneva Conventions, 

which is binding on 157 States - States are required to ensure that any new 



545 RICR JUIN IRRC JUNE 2001 VOL. 83 N° 842 

weapon, means or method of warfare does not contravene existing mles of 

international law.These rues prohibit weapons, means or methods ofwar­

£are of a nature to cause superfluous injury or unnecessary suffering, which 

have indiscriminate effects or which cause widespread, long-term and severe 

damage to the natural environment. The ICRC strongly urges all States 

which study, develop, acquire or adopt munitions containing depleted ura­

nium to carry out such legal reviews if they have not already done so, and 

would welcome an exchange of views and information on these reviews. 

Within alliances or groups of States, it seems particularly important that 

appropriate legal review mechanisms should be established on weapons, 

means or methods ofwarfare which may be used by such alliances or groups 

ofStates or that an exchange of information on national legal reviews should 

take place. 

INTERNATIONAL COMMITIEE OF THE RED CROSS 

26 March 2001 
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The international response to natural or technological disasters is afoct ifljfo. The ques­

tion whether the international legalframeworkJor such actions should be developed on 

similar lines to the international rules regulating assistance and religoperations in time 

ifarmed conflict is being raised more and morefrequently. The International Federation 

ifRed Cross and Red Crescent Societies has taken an initiative to that tffect. 

The Federation promotes the development of International 
Disaster Response law 

There is no doubt that international disaster response is lTlOre effective 

and more efficiently coordinated with internationally agreed standards in 

place. These must include predictable mechanisms to facilitate quick access 

to the victims in times of natural or technological disaster, for donor and 

beneficiary governments as well as for humanitarian agencies themselves. 

The latter, including the International Red Cross and Red Crescent 

Movement, have done much to enhance and develop technical coordina­

tion, standards and relevant codes of conduct. 

However, in the view of the International Federation, the legal frame­

work for international disaster response requires significant improvement 

in order to create genuinely favourable conditions for all efforts to enhance 

that response. Laws and regulations should, among other things, waive 

import, export and transit restrictions and duties for relief goods; waive 

overflight and landing restrictions and duties; grant landing rights and 

facilitate telecommunications in emergency situations, and waive visa and 

other immigration restrictions.They should provide for the right to exer­

cise medical and other professions directly benefiting disaster victims. At 

the san,e time, in order to benefit from these measures, relief organizations 

and their personnel should be required to respect local laws and interna­

tionally agreed standards. 

Many national and international (bilateral, multilateral and customary) 

legal instruments exist, ranging from loose recommendations or guidelines 

to "hard law" governing the humanitarian response to natural and techno­

logical disasters, including in the areas ofdisaster prevention (or risk reduc­

tion) , preparedness, relief and post disaster rehabilitation. These instruments 

or sometimes - to be more precise - isolated clauses are scattered through­
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out other legal domains, such as Environmental Law, Air and Space Law, 

Development Law, and the like. As a result they are little known or applied. 

Therefore a first step in the process of enhancing the legal fi·amework for 

disaster response would be to combine these scattered threads in a new 

area oflaw entitled "International Disaster Response Law" (IDRL). This in­

itiative was well described in the International Federation's World Disasters 

Report 2000 by Michael Hollinan, Director oflnternational Humanitarian 

Law and Policy at the American Red Cross. 

In addition, the relevant legal texts are far from complete, nor are their 

fundamental provisions universally respected. Only a few provide compli­

ance mechanisms. They appear to contain lacunae. Nonetheless, these instru­

ments merit re-examination in order to ensure that they meet the 

requirements of today's hum.anitarian disasters. 

Last November, the Federation's Governing Board, following a rec­

onunendation from the Federation's Disaster Relief Conunission, defined 

the promotion of International Disaster Response Law as one of the key 

messages for its advocacy for disaster preparedness. 

On 12 February 2001, at the invitation of the Federation Secretariat, 

experts from 18 National Red Cross and Red Crescent Societies gath­

ered in Geneva under the chairmanship ofDr M.Al-Hadid, President ofthe 

Jordanian Red Crescent and Chairman of the Federation's Disaster Relief 

Commission, together with representatives from the United Nations' Office 

for the Coordination of Humanitarian Affairs (OCHA), the International 

Conmuttee of the Red Cross (ICRC) and Professor Horst Fischer fi·om tl1e 

Universities ofBochum (Germany) and Leiden (The Netherlands). 

The meeting agreed that the International Federation, with the ex­

perience and expertise of its member Societies in disaster preparedness 

and relief in natural and technological disasters, is well-suited to take a lead 

role in promoting International Disaster Response Law, as well as perhaps 

a "guardianship" role for its effective application. This aptitude is derived 

directly from the Federation's mission statement to "improve the lives ofvul­

nerable people by mobilising the power ofhumanity" and its Strategy 2010 

which calls on all National Societies' active advocacy to mobilize people and 

influence decisions in its core areas ofdisaster preparedness and response. It 

is also based on the long-standing role of the Federation, and ofthe Movement, 

in helping to develop norms belonging to International Disaster Response 
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Law in the past (see e.g. Resolution VI andAnnex of the 23rd International 

Conference of the Red Cross, Bucharest, 1977). 

One objective is to introduce International Disaster Response Law into 

the common vocabulary ofgovernmental authorities and intergovernmen­

tal and non-governmental actors in disaster relief as a reference term for the 

legal framework, and to make them conscious of their obligations under 

existing law when and where required. Another is, after proper study, to pro­

pose improvements in the texts themselves, or to develop new ones, where 

weaknesses and lacunae justifY doing so, and to prolTlOte the faithful appli­

cation of the law and the relevant norms. 

The meeting o£12 February 2001 clearly recommended a "needs-based" 

approach: the Federation's further action in this initiative must focus on those 

areas that field experience by hum.anitarian actors has identified as poten­

tially helpful to the beneficiaries of humanitarian relief 

A three-step action plan designed at the meeting provides for: 

the compilation and publication ofall existing and relevant international 

rules; 

the collection offield experience and an evaluation as to where existing 

rules doldo not respond effectively to the requirements ofhumanitarian 

actors in the field; and 

the identification of ways and means to improve the law, or to address 

recognized difficulties in non-legal ways. 

National Society experts volunteering their support for this project will 

in the next few months elaborate and initiate implementation of an action 

plan in cooperation with academic experts. This will include a framework 

for initial consultation with relevant intergovernmental and non-govern­

mental agencies. 

The 12 February meeting suggested that a proposal be submitted to the 

Federation's Governing Board and Disaster Relief Conurussion that they 

support the action plan, and to all National Societies meeting in the 

Federation's General Assembly in November 2001 that they decide to work 

effectively together in advocating effective disaster response law. It was con­

sidered realistic to work towards presenting concrete results to the 2003 

International Conference of the Red Cross and Red Crescent. 

INTERNATIONAL FEDERATION 

OF RED CROSS AND RED CRESCENT SOCIETIES 
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Adhesion de La France au ProtocoLe I du 8 juin 19n 

La France a adhere, Ie 11 avril 2001, au Proto cole additionnel aux 

Conventions de Geneve du 12 aou t 1949 relatif a la protection des 

victimes des conflits armes internationaux (protocole I), adopte aGeneve 

Ie 8 juin 1977. Cette adhesion est accompagnee de plusieurs declarations 

et reserves 1• 

Le Protocole I entre en vigueur pour la France Ie 11 octobre 2001. 

La France est Ie 1580 Etat partie ace Protocole. 

Rappelons que la France a adhere Ie 24 fevrier 1984 au Protocole 

additionnel aux Conventions de Geneve du 12 aout 1949 relatif a 
la protection des victimes des conflits armes non internationaux (Proto­

cole II). 

Accession by France to ProtocoL I of 8 June 19n 

France acceded on 11 April 2001 to the Protocol Additional to the 

Geneva Conventions of 12 August 1949, and relating to the Protection of 

Victims of International Armed Conflicts (Protocol I), adopted in 

Geneva on 8 June 1977. The accession is accompanied by various 

declarations and reservations.2 

The Protocol comes into force for France on 11 October 2001. This 

accession brings to 153 the number ofStates party to Protocol I. 

It should be recalled that France acceded on 24 February 1984 to 

the Protocol Additional to the Geneva Conventions of 12 August 1949, 

and relating to the Protection of Victims of Non-International Armed 

Conflicts (Protocol II). 

1 Voir ci-dessous 2 See below 
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Reserves et declarations interpretatives concernant l'adhesion de 

la France au Protocole additionnel aux Conventions de Geneve 

du 12 aout 1949 relatif a la protection des victimes 

des conflits armes internationaux (Protocole I) 

1. Les dispositions du Proto cole I de 1977 ne font pas obstacle al' exer­

cice, par la France, de son droit naturel de legitime defense, conformement 

al' article 51 de la Charte des Nations unies. 

2. Se referant au projet de Protocole redige par Ie Comite international 

de la Croix Rouge qui a constitue la base des travaux de la Conference diplo­

matique de 1974-1977, Ie gouvernement de la Republique franc,:aise conti­

nue de considerer que les dispositions du Protocole concernent exclusivement 

les armements classiques, et qu' elles ne sauraient ni reglementer ni inter­

dire Ie recours al'arme nucleaire, ni porter prejudice aux autres regles du 

droit international applicables ad' autres armes, necessaires al' exercice par la 

France de son droit naturel de legitime defense. 

3. Le gouvernement de la Republique franc,:aise considere que les expres­

sions« possible» et «s'etlorcer de», utilisees dans Ie Protocole, veulent dire ce qui 

est realisable ou ce qui est possible en pratique, compte tenu des circonstances 

du moment, y compris les considerations d' ordre humanitaire et rniltaire. 

4. Le gouvernement de la Republique franc,:aise considere que Ie ternle 

«conflits armes» evoque au paragraphe 4 de l'article 1, de lui-meme et 

dans son contexte, indique une situation d'un genre qui ne comprend pas la 

commission de crimes ordinaires, y compris les actes de terrorisme, qu'ils 

soient collectifs ou isoles. 

5. Etant donne les besoins pratiques d'utiliser des avions non specifiques 

pour des missions d'evacuation sanitaire,le gouvernenlent de la Republique 

franc,:aise n'interprete pas Ie paragraphe 2 de l'article 28 conmle excluant la 

presence abord d' equipements de communication et de materiel de cryp­

tologie, ni l'utilisation de ceux- ci uniquement en vue de faciliter la naviga­

tion, l'identification ou la communication au profit d'une mission de transport 

sanitaire, COlTllTle definie al' article 8. 

6. Le gouvernement de la Republique franc,:aise considere que Ie risque 

de dommages al'environnenlent naturel resultant de l'utilisation des methodes 

ou moyens de guerre, tel qu'il decoule des dispositions des paragraphes 2 

et 3 de l'article 35 et de celles de l'article 55, doit etre analyse objectivement 

sur la base de 1'information disponible au moment ou il est apprecie. 
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7. Compte tenu des dispositions de l'article 43 paragraphe 3 du Proto cole 

relatives aux services armes charges de faire respecter l' ordre, Ie gouver­

nement de la Republique fran<;:aise informe les Btats parties au Protocole 

que ses forces armees incluent de fa<;:on permanente la gendarmerie natio­

nale. 

8. Le gouvernement de la Republique fran<;:aise considere que la situa­

tion evoquee dans la seconde phrase du paragraphe 3 de l' article 44 ne peut 

exister que si un territoire est occupe ou dans Ie cas d'un conflit arme au 

sens du paragraphe 4 de l' article 1. Le tenne «deploiement», utilise au para­

graphe 3 (b) de ce meme article, signifie tout mouvement vers un lieu apar­

tir duquel une attaque est susceptible d'etre lancee. 

9. Le gouvernement de la Republique fran<;:aise considere que la regIe 

edictee dans la seconde phrase du paragraphe 1 de l' article 50 ne peut etre 

interpretee comme obligeant Ie commandement aprendre une decision qui, 

selon les circonstances et les informations asa disposition, pourrait ne pas 

etre compatible avec son devoir d' assurer la securite des troupes sous sa res­

ponsabilite ou de preserver sa situation militaire, conformement aux autres 

dispositions du Proto cole. 

10. Le gouvernement de la Republique fran<;:aise considere que l'ex­

pression «avantage militaire» evoquee aux paragraphes 5 (b) de l' article 51,2 

de l'article 52 et 2(a)(iii) de l'article 57 designe l'avantage attendu de l'en­

semble de l'attaque et non de parties isolees ou particulieres de l'attaque. 

11. Le gouvernement de la Republique fran<;:aise declare qu'il appli­

quera les dispositions du paragraphe 8 de l'article 51 dans la mesure ou 

l'interpretation de celles-ci ne fait pas obstacle al'emploi, conformement au 

droit international, des moyens qu'il estimerait indispensable pour proteger 

sa population civile de violations graves, manifestes et deliberees des conven­

tions de Geneve et du Protocole par l' ennemi. 

12. Le gouvernement de la Republique fran<;:aise considere qu'une zone 

specifique peut etre consideree comme un objectif militaire si, acause de 

sa situation ou pour tout autre critere enumere al' article 52, sa destruction 

totale ou partielle, sa capture ou sa neutralisation, compte tenu des circons­

tances du moment, offre un avantage militaire decisif. Le gouvernement de 

la Republique fran<;:aise considere en outre que la premiere phrase du para­

graphe 2 de l'article 52 ne traite pas de la question des domm.ages collate­

raux resultant des attaques dirigees contre des objectifs militaires. 
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13. Le gouvernement de la Republique franyaise declare que si les biens 

proteges par I'article 53 sont utilises ades fins militaires, ils perdront par 13 
meme la protection dont ils pouvaient beneficier conformement aux dis­

positions du Proto cole. 

14. Le gouvernement de la Republique fran«aise considere que Ie para­

graphe 2 de l'article 54 n'interdit pas les attaques qui sont menees dans un 

but specifique, al'exception de celies qui visent apriver la population civile 

des biens indispensables asa survie et de celies qui sont dirigees contre des 

biens qui, bien qu'utilises par la partie adverse, ne servent pas ala subsistance 

des seuls membres de ses forces armees. 

15. Le gouvernement de la Republique franyaise ne peut garantir une 

protection absolue aux ouvrages et installations contenant des forces dange­

reuses, qui peuvent contribuer al' effort de guerre de la partie adverse, ni aux 

defenseurs de telies installations, mais il prendra toutes les precautions neces­

saires, conformelTlent aux dispositions de I'article 56, de l'article 57, para­

graphe 2 (a) (iii), et du paragraphe 3(c) de I'article 85, pour eviter de severes 

pertes coliaterales dans les populations civiles, y compris lors d'eventuelies 

attaques directes. 

16. Le gouvernement de la Republique franyaise considere que I'obli­

gation d'annuler ou d'interrompre une attaque, conformement aux dispo­

sitions du paragraphe 2(b) de I'article 57, appelie seulement l'accomplisse­

ment des diligences normales pour annuler ou interrompre cette attaque, 

sur la base des informations dont dispose celui qui decide de l'attaque. 

17. Le gouvernement de la Republique franyaise considere que I'arti­

cle 70 relatif aux actions de secours n'a pas d'implication sur les regles exis­

tantes dans Ie domaine de la guerre navale en ce qui concerne Ie blocus 

maritime,la guerre sous-marine ou la guerre des mines. 

18. Le gouvernement de la Republique franyaise ne s'estime pas lie 

par une declaration faite en application du paragraphe 3 de l'article 96, sauf 

s'il a reconnu expressement que cette declaration a ete faite par un orga­

nisme qui est veritablement une autorite representative d'un peuple engage 

dans un conflit arme tel que defini au paragraphe 4 de l'article 1. 



553 RICR JUIN IRRC JUNE 2001 VOL.83 N° 842 

Reconnaissance de la Croix-Rouge de Bosnie-Herzegovine 

Le Comite international de Ia Croix-Rouge a prononce Ia reconnais­

sance officielle de Ia Societe nationale de Ia Croix-Rouge de Bosrue­

Herzegovine. Cette reconnaissance, qui a pris effet Ie 8 mai 2001, porte a 
177 Ie nombre des Societes nationales membres du MO)Jvement internatio­

nal de Ia Croix-Rouge et du Croissant-Rouge. 

COMITE INTERNATIONAL DE LA CROiX-ROUGE 

Recognition of the Red Cross Society of Bosnia and 
Herzegovina 

The International Committee of the Red Cross has officially reco­

gnized the Red Cross Society ofBosrua and Herzegovina. This' recognition, 

which took effect on 8 May 2001, brings to 177 the number of National 

Societies that are members ofthe International Red Cross and Red Crescent 

Movement. 

INTERNATIONAL COMMITIEE OF THE RED CROSS 



Uvres Books 
et revues and reviews 

Jean de Senarclens 

Gustave Moynier: le batisseur 

Edition Slatkine, Geneve, 2000, 357 pages 

«Gustave Moynier s' est illustre de maintes fa~ons, mais son 

plus grand titre de gloire est sans aucun doute d'avoir realise Ie projet 

visionnaire lance par Henry Dunant ( . . . ), et d'avoir preside pendant 

plus de quarante ans Ie Comite international», ecrit Jean de Senarclens 

dans l'avant-propos de sa biographie. En effet, Henry Dunant, 1'auteur 

genial d' Un souvenir de Solferino, livre qui se trouve a l'origine de la 
creation de la Croix- Rouge et du droit international humanitaire, est 

connu de tous comme Ie «fondateur de la Croix-Rouge»1. Et a ce 

titre, il est encense par de nombreux admirateurs qui s'attachent afaire 

connaitre l'homme, ses ecrits et activites. Paradoxalement, Gustave 

Moynier ne beneficie ni de cette renommee, ni d'un tel enthousiasme. 

Il fallait donc «reparer cette injustice », souligne Jean de Senarclens en 

conclusion de sa biographie. 

Sans Moynier, Dunant n' aurait probablenlent pas suscite la 
creation de cette institution sui generis qu' est Ie Comite international 

de la Croix-Rouge, et si par hasard ce dernier avait ete fonde, il n'au­

rait sans doute pas perdure. Mais sans Dunant, Moynier n'aurait pas 

occupe la fonction si eminente de president du CICR de 1864 a1910. 

Il n' empeche que par cette biographie - redigee grace a «un travail 

de recherche considerable» de Andre Durand, «run des meilleurs 

connaisseurs de l'histoire de la Croix-Rouge et de ses fondateurs », 

grace aussi a l'exploitation d'archives, de sources publiees, d' ouvrages 

et d'articles -, de Jean de Senarclens, docteur en droit et president 

d'honneur de la Societe d'Utilite publique de Geneve, vient a bon 
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escient nous faire decouvrir, ou redecouvrir, la personnalite et l'cruvre 

de ce tres grand homme que fut Gustave Moynier. Si c'est naturelle­

ment al' cruvre de la Croix-Rouge que Jean de Senarclens consacre la 

plus grande partie de son livre, il presente egalement les autres aspects 

de la vie du Genevois. 

Gustave Moynier est issu d'une famille ayant appartenu ala 

noblesse fran<;:aise provinciale qui, pour des raisons religieuses, s' est 

rHugiee aGeneve durant la seconde moitie du XVIIIe siecle. Le pere 

de Gustave Moynier est un riche horloger qui participe ala vie poli­

tique et religieuse de sa ville. Andre Moynier est un conservateur, 

membre du «Tiers parti)}. II est, en 1842, un des fondateurs de 1'Union 

protestante genevoise avec son ami Ie pasteur Barthelemy Bouvier. 

Apres avoir accompli son instruction religieuse avec ce dernier, 

Gustave Moynier entre, des 1843, dans cette association qui vise a 
developper la foi protestante et a «lutter contre l'envahissement des 

catholiques)} . Moynier restera tres croyant et pratiquant toute sa vie; 

il approuvera la creation de 1'Union chretienne des jeunes gens dont 

Dunant est un des fondateurs. Fidele en amitie des ses jeunes annees, sa 

foi ne l'empechera pas de conserver une solide et longue arnitie avec 

Mgr Rendu, eveque d'Annecy, qui eut aime «ramener dans Ie giron de 

1'Eglise romaine les «brebis egarees)}. 

Bachelier es lettres avingt ans, il suit les conseils de son pere 

en s'inscrivant en droit. Mais il travaille sans enthousiasme. La revolu­

tion radicale d ' octobre 1846 conduit sa famille a se refugier a Paris. 

Gustave Moynier s'inscrit alors en premiere annee de droit, prend gout 

a cette matiere et obtient sa licence en 1850. II a mene une vie 

agreable a Paris et y a surtout rencontre une charmante Genevoise, 

fille d'un banquier installe dans la capitale fran<;:aise et possedant, entre 

autres, une splendide villa aSecheron, au bord du Lac Leman, connue 

aujourd'hui sous Ie nOlTl de Villa Moynier. II epouse Fanny Paccard en 

1851, apres avoir soutenu sa these et obtenu son diplome d'avocat . 

1 Gustave Moynier a ecrit en 1903 que 

Dunant avait « imagine la Croix-Rouge", 

mentionne Jean de Senarclens . 
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Mais il se rend vite compte que Ie barreau ne lui convient pas. Il 

cherche sa veritable voie, refuse de retourner a Paris travailler avec son 

beau-pere, en raison de son attachement pour Geneve et de son « aver­

sion» pour les «operations financieres». 

En 1851, il entre a la Societe de secours qui s' occupe du 

patronnage des apprentis. C'est par ce biais qu'il se met en relation 

avec d'autres institutions charitables dont la Societe d'Utilite publique. 

n en devient tres vite membre et la preside des 1857. En la represen­

tant aux differents Congres internationaux de bienfaisance, il effectue 

de nombreuses rencontres, telle celle de Florence Nightingale, en 1862 

a Londres. 

Moynier semble avoir trouve sa voie au sein de la Societe 

d'Utilite publique. Mais la viva cite de sa reaction, afin «d'exploiter» les 

idees emises par Dunant en 1862, lui permet d'elargir son champ d'ac­

tion et de s'imposer encore davantage a Geneve et au niveau interna­

tional.Jean de Senarclens depeint un Moynier philanthrope, doue d'un 

esprit de decision double d'une grande ({ habilete manceuvriere». C'est 

grace aces qualites qu'il a obtenu la creation de la ({ Commission des 

cinq» qui, selon lui, est la ({ veritable fonda trice de la Croix-Rouge». 

«Moynier, Ie juriste, se reserve Ie gros des travaux de re£lexion, de 

conception et de redaction, laissant a Dunant les contacts promotion­

nels )), ecrit a juste titre l'auteur. Mais ces contacts ont ete fondamen­

taux - surtout en 1863 et 1864 - pour Ie succes de l'ceuvre entre­

prise. D'ailleurs, Jean de Senarclens mentionne la «prodigieuse activite )) 

de Dunant en 1863. L'auteur met en exergue Ie role de Moynier, 

veritable « batisseu[) de la Croix-Rouge. On Ie voit a la fois juriste, 

diplomate et «batailleu[), comme ille reconnait lui-lTlen"le. 

Jean de Senarclens retrace les grands evenements qu'a 

connus Ie Comite international depuis les Conferences de 1863 et de 

1864. Puis il traite de la Conference de Paris de 1867, ou la composi­

tion du Comite international fut remise en question. Il evoque celle de 

1884, alors que ce ne sont plus les Franc;:ais, mais les Russes, qui s'atta­

quent au CICR (deja, en 1874, a Bruxelles, ils avaient voulu modifier 

la Convention de 1864 et lui supprimer sa specificite). L'auteur men­

tionne egalement les interventions du Comite international lors des 

conflits de 1864, 1866, et surtout celui de 1870, qui a entraine la 
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creation de 1'Agence de Rile et de la Croix-Verte. C'est done un tra­

vail enorme et fondamental que Moynier a accompli en faveur du 

CICR, du mouvement de la Croix-Rouge et du droit international 

humanitaire. 

Mais Moynier n'etait pas homme ase satisfaire de cette seule 

fonction de president du CICR, si prestigieuse fUt-elle. 11 defend Ie 

principe de 1'independance des institutions privees face aux gouverne­

ments, lors de la creation de l'Institut de droit international, dont il est 

un des fondateurs. En 1879, il est charge par l'Institut de rediger un 

projet pour la publication d'un Manuel pratique des lois de la guerre, qui 

est adopte a Oxford en 1880. Toujours devant celui-ci, et des 1878, 

Moynier s'inquietait des convoitises suscitees par la demonstration de 

la navigabilite du fleuve Congo. 11 appartenait alors, depuis 1861, a 
la Societe de Geographie de Geneve, laquelle avait cree, en 1877, 

Ie Comite national suisse pour l'exploitation et la civilisation de 

l'Afrique centrale. Moynier a ete membre de la Societe antiesclavagiste 

suisse et a cree, en 1879, un journal intitule L'AJrique exploree et civilisee, 

qui paraitra jusqu'en 1894. En 1868, il avait adhere, en tant que 

membre fondateur, ala Ligue internationale et permanente de la Paix 

de Frederic Passy. Correspondant de l'Institut de France depuis 1886, 

il en devient membre associe etranger en 1902. 

Gustave Moynier decede en 1910 a rage de 84 ans, apres 

avoir ete nomme, a titre d'hommage, president du CICR a vie en 

1904 et president d'honneur de la Conference de revision de 1906. 

Mais dans la pratique, il avait renonce, des 1904, ala direction effective 

de 1'institution qu'il incarnait et qu'il avait inlassablement construite 

depuis pres d'un demi-siecle. 

VERONIQUE HAROUEL 

Docteur en droit 

Maitre de conferences 

Universite de Paris VIII 
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Eric David, Pierre Klein, Anne-Marie La Rosa (eds) 

Tribunal penal international pour le Rwanda, 
Recueil des ordonnances, decisions et arrets 
1995-1997 
Bruylant, Bruxelles, 2000, 834 pages 

The Rwandan genocide began in early April 1994. By mid­

July, between half a million and one million people were dead. The 

International Criminal Tribunal for Rwanda (ICTR) came into being 

on 8 November of that same year. The international community's fail­

ure to take readily available and effective measures to prevent the 

genocide has provoked lTlUch finger-pointing and some mea culpas. 

These reactions, in turn, are arguably responsible for the relative ef­

ficiency with which the international community acted to establish a 

forum for the exposure and punishment of these crimes. 

Professor Eric David remarks in the introduction to this first 

volume of a series that will collate the jurisprudence of the Rwanda 

Tribunal that the "third genocide of the century" contrasts markedly 

with the other two (that of the Armenians in 1915 and of the Jews in 

the Second World War). The two earlier genocides, he observes, were 

not committed with household items such as planks of wood with 

nails embedded in them. They were not committed in the presence of 

international peace-keeping forces who failed to apply rules of en­

gagement recognizing a legal obligation to "use all available means" to 

halt such abuses. 

Professor David cites the "incredible passivity" of the 

Security Council as a causal factor in the genocide. But he also pays 

indirect tribute to the Security Council by listing the salutary humani­

tarian purposes served by the tribunal it established: catharsis, memory, 

and the teaching and development of international humanitarian law. 

Realization of these humanitarian purposes requires that the Tribunal's 

work be made publicly accessible. The series that begins with this 

volume will do just that. 

This exhaustive compilation of the indictments, orders, 

decisions and other pronouncements of the Rwanda Tribunal during 

its first years in operation (1995- 1997) is well structured. The vast 

majority of documents appear in both French and English, with the 
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two versions printed on opposite pages to permit easy companson. 

This is especially helpful to those who seek to parse linguistic differ­

ences between the two versions of the Statute of the Tribunal and its 

Rules of Procedure and Evidence, both reproduced at the front of the 

volume. The bilingual index is a researcher's dream, providing cross­

references to the work accomplished by the Tribtinal for each and 

every citation of its Statute and Rules, the UN Charter, the Geneva 

Conventions, other documents and more. 

For those with just a passing interest in the ICTR, this 

volume delivers (and the series promises to deliver) too much detail 

and too little synthesis to serve as a mere overview. Rather it will be 

a formidable research tool for serious investigators, especially when 

augmented by subsequent volumes. Nevertheless, scholars and non­

scholars alike will find chilling enlightenment in the indictments that 

set out in emotion-free legal prose the ease with which those tragic 

events unfolded. To give only one example, they include the indict­

ment ofJean-Paul Akayesu, the bourgmestre ofTaba, who was prose­

cuted for the killing of hundreds ofTutsis. 

Yet for the most part the documents are not nearly so sen­

sational. Some reflect matters of great interest for international crimi­

nal law and procedure, such as the basic authority of the Tribunal to 

exercise its jurisdiction; or the application of measures to protect wit­

nesses; or the relationship between a State's assertion of jurisdiction 

over an ICTR indictee versus that of the Tribunal itself. The majority 

of the documents, however, at least taken in isolation, add little weight 

to the establishment of a jurisprudence. Instead they tend to reflect the 

typical infighting and jockeying for position between prosecution and 

defence counsel during the pre-trial stages of criminal proceedings. 

Catharsis, memory, and the teaching and development of 

international humanitarian law - the purposes served by the 

Tribunal, according to Professor David - are also served by the 

volume he has helped to compile. But realization of those purposes 

will have to wait. Six years after the Tribunal's establishm.ent, only 

three cases (those of Kambanda, Ruggiu and Serushago) out of a total 

of 44 indictments have reached final resolution - and all by guilty 

plea rather than through trial. Although several trials and appeals are in 
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progress, there is yet to appear any final judgment in a contested case. 

Indictments, orders and decisions - yes. Jurisprudence - not yet. As 

a result, neither this volume, nor the next one(s) covering the 

Tribunal's work to date, can reflect definitive conclusions of the 

ICTR. For that, we will have to wait for volumes reflecting work still 

sitting in the ICTR Trial and Appellate Chambers' "in" box. And 

when the Tribunal's work is done, this series will be the definitive 

window onto its legacy. 

GABOR RONA 

Legal Adviser 

ICRC Legal Division 
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Publications recentes - Recent publications 

Boisson de Chazournes, Laurence/Gowlland-Debbas, Vera, The 

International Legal System in Quest oj Equity and Universality, Liber 

Amicorum Georges Abi-Saab, Kluwer Law International, The 

Hague/ London/ Boston, 2001, 864 pages 

Cochet, Fran~ois, Soldats sans armes - La captivite de guerre: une approche 

culturelle, Collection Histoires, Bruylant, Bruxelles, 1998, 463 pages 

de Currea-Lugo,Victor, Derecho Internacional Humanitario y Sector salud: 

el caso colol11biano , Comite Internacional de la Cruz Roja/Plaza & Janes 

Editores Colombia, Bogota, 1999, 180 pages 

Greppi, Edoardo, I crimini di guerra e contro l'umanita nel diritto inter­

nazionale, UTET, Torino, 250 pages 

Kalshoven, Frits/ Zegveld, Liesbeth, Constraints on the Waging oj Wm; 

A11 Introduction to International Humanitarian Law, 3rd ed., ICRC, 

Geneva, 2001, 223 pages 

Urbina, Julio Jorge, Derecho internacional humanitario, Coriflictos armados y 

conduccion de las operaciones militares, T6rcula Edici6ns, Santiago, 2000, 

263 pages 

Urbina, Julio Jorge, Proteccion de la victirnas de los conflictos armados, 

Naciones Unidas y derecho il1ternacional hUl1lanitario, Cruz Roja 

Espanola / Tirant Monografias,Valencia, 2000, 439 pages 

Krieger ohne Wi1:tfen, Das Internationale Komitee vom Roten Kreuz, zu­

sammengestellt von Hans Magnus Enzensberger, Eichborn Verlag, 

Frankfurt am Main, 2001,348 pages 

LA REVUE/THE REVIEW 



Divers 	 Miscellaneous 


INTERNATIONAL INSTITUTE OF HUMANITARIAN LAW 

On the occasion of the 50th anniversary of the 1951 Convention 

relating to the Status of Refugees and in support of the global consulta­

tions on international protection launched by the Office of the United 

Nations High ConIDussioner for Refugees, the International Institute of 

HUl11.anitarian Law, in cooperation with the High Commissioner for 

Refugees, is organizing its 25th Round Table on 

Refugees: A Continuing Challenge 
from 6-8 September 2001, in San Remo, Italy. 

The Round Table will discuss the following four items: 

1. 	 The legal and humanitarian values of the 1951 Refugee Conven­

tion: Lessons from the first fifty years; 

2. 	 The OAU Convention and temporary protection in Europe: What 

can each learn from the other? 

3. 	 Reconciling refi.lgee protection and n-ligration control: can it be done? 

4. 	 The International Red Cross and Red Crescent Movement and 

refugees. 

A special panel of experts, whose meetings will run concur­

rently with those in the plenary, will conduct a detailed examination 

of the state of the law in three evolving aspects of the refugee defini­

tion: membership of a particular social group, gender-related persecu­

tion, and internal flight alternative. 

The UN High Commissioner for Refugees, Mr. Ruud Lubbers, 

will open the Round Table with a statement on "Protecting refugees 

in a globalized world". 

For any information please contact the Institute at either address: 

International Institute of Humanitarian Law 
Villa Ormond 	 The Liaison Office 

Corso Cavallotti 113 Avenue de la Paix 7bis 

San Remo 18038, Italy 1202 Geneva, Switzerland 

tel. +390184541848 tel. +41 22 7308630-1 

fax +39 0184541600 fax +41 227308633 

sanremo@iihl.org geneve@iihl.org 

mailto:geneve@iihl.org
mailto:sanremo@iihl.org
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Information for authors 
and guidelines for the submission of manuscripts 

The International Review of the Red 

Cross invites readers to submit articles 

on subjects relating to humanitarian ac­

tion, law or policy or any issue of interest 

to the International Red Cross and Red 

Crescent Movement (see Mission of the 

Review on the inside front cover). 

The decision whether or not to publish a 

text in the Review is taken by the editor, 

who also determines the date of publica­

tion. The main criteria applied are origi­

nality and academic standard. If neces­

sa ry, an expert opinion will be sought. 

Language: Manuscripts should be sub­

mitted in either French or English. Texts 

are published in the original version to­

gether with a summary in the other lan­

guage. 

Length: Articles should be no longer than 

20 printed pages (around 8,000 words). 

Book reviews should not exceed three 

printed pages (around 1,000 words) . Au­

thors of articles are kindly asked to 

provide a summary, comprising 100 to 

200 words, depending on the length of 

the original. 

Footnotes: Authors are requested to 

keep the number and length of footnotes 

to the minimum necessary for ensuring 

comprehension of the text, and for indi­

cating the sources used and relevant lit­

erature. Footnotes should be numbered 

consecutively from the beginning of the 

manuscript. 

Bibliographical references: 
(a) Books: author's name, title of book, 

edition (for example, 2nd ed.), publisher, 

place and year of publication, and 

pagels) referred to; 

(b) Articles in periodicals or collective 
publications: author's name, title of the 

article and, in the case of : 

• periodicals: name of periodical, vol­

ume, year, and pagels) referred to; 

• collective publications: names of edi­

tors (eds), title of publication, publisher, 

place and year of publication, and 

pagels) referred to. 

Manuscripts should be sent to the Re­

view on paper together with a copy on 

diskette, or bye-mail, in wh ich case a pa­

per copy should also be sent by post or 

fax. Authors are invited to submit texts in 

one of the following word-processing 

programmes: 

Word Pro Millennium or 97 
Word for Windows 6.0, 95 or 97 

Biographical notes: Articles submitted 

for publication should be acco mpanied 

by two to three lines of biographical in­

formation on the author. 

The Review reserves the right to edit arti­

cles. Manuscripts, whether or not ac­

cepted for publication, will not be re­

turned. Authors of published articles will 

receive off-prints of their contributions. 



REVUE INTERNATIONALE DE LA CROIX· ROUGE INTERNATIONAL REVIEW OF THE RED CROSS 

La Revue internationale de la Croix· 

Rouge/ International Review of the Red 

Cross parait quatre fois par an, en mars, 

juin, septembre et decembre. Elle pub lie 

des textes en langue fran~aise ou en 

langue anglaise, accompagnes d'un reo 

sume dans I'autre langue. 

Les articles de la Revue sont egalement 

accessibles sur Ie site Web du CICR: 

http ://www.cicr.org/fre/revue 

Redacteur en chef: Hans·Peter Gasser 

Adresse: 
Revue internationale de la Croix· Rouge 

Avenue de la Paix 19 

CH -1202 Geneve, Suisse 

T (++41 22) 7346001 

F (++41 22) 733 20 57 

e-mail: review.gva@icrc.org 

Prix de I'abonnement annuel: 

USD 30/ CHF 40/ Euro 25 

Numero individuel: 

USD 8/ CHF 12/ Euro 8 

Paiement sur facture uniquement 

Conception graphique / Design: 
Kohler & Tondeux 
Atelier de Creation Graphique Geneve 

Impression / Printing: 
Atar Rota Presse SA Geneve 

The International Review of the Red 

Cross;Revue internationale de 10 Croix· 

Rouge is published four times a year, in 

March, June, September and December. 

The Review publishes articles in French 

or in English, with a resume in the other 

language. 

Articles appearing in the Review are also 

accessible on the ICRC Web site: 

http :/ /www.icrc.org/eng/review 

Editor: Hans·Peter Gasser 

Address: 
International Review of the Red Cross 

19 Avenue de la Paix 

CH-1202 Geneva, Switzerland 

T (++41 22) 7346001 

F (++41 22) 7332057 

e-mail: review.gva@icrc.org 

Annual subscription rate: 

US Dollars 30 / 40 Swiss francs/ Euro 25 

Single copy: 
US Dollars 8/ 12 Swiss francs/ Euro 8 

Payment on receipt of invoice 

mailto:review.gva@icrc.org
www.icrc.org/eng/review
mailto:review.gva@icrc.org
www.cicr.org/fre/revue


Comite international 
de la Croix-Rouge 

Organisation impartiale, neutre et inde­

pendante, Ie Comite international de la 

Croix-Rouge (C ICR) a la mission exclusi­

vement humanitaire de proteger la vie et 

la dignite des victimes de la guerre et de 

la violence interne, et de leur porter as­

sistance. II dirige et coordonne les act ivi­

tes internationales de secours du Mou· 

vement dans les situations de con flit. II 

s'efforce egalement de prevenir la souf­

france par la promotion et Ie renforce· 

ment du droit et des principes humani­

taires universels. Cree en 1863, Ie CICR 

est aI'o rigine du Mouvement internatio­

nal de la Croix-Rouge et du Croissant· 

Rouge. 

JAKOB KELLENBERGER 

president 

President 

ANNE PETITPIERRE 

vice-presidente 

Vice· President 

JACQUES FORSTER 

vice-president permanent 

permanent Vice-President 

RENEE GUISAN 

PAOLO BERNASCONI 

LISELOTTE KRAUS-GURNY 

SUSY BRUSCHWEILER 

JACQUES MOREILLON 

DANIEL THURER 

International Committee 
of the Red Cross 

The International Committee of the Red 

Cross (iCRC) is an impartia l, neutral and 

independent organization whose exclu­

sively humanitarian mission is to protect 

the lives and dignity of victims of war and 

internal violence and to provide them 

with assistance. It directs and coordi­

nates the international relief activities 

conducted by the Movement in situa­

tions of conflict. It also endeavours to 

prevent suffering by promoting and 

strengthening international humanitar­

ian law and universal humanitarian 

principles. Established in 1863, the ICRC 

is at the origin of the International Red 

Cross and Red Crescent Movement. 

jEAN-FRANt;OIS AUBERT 

GEORGES-ANDRE (UENDET 

ERIC ROETHLISBERGER 

ERNST A. BRUGGER 

JEAN-ROGER BONVIN 

JAKOB NUESCH 

PETER ARBENZ 

ANDRE VON Moos 

OLIVIER VODOZ 

GABRIELLE NANCHEN 

JEAN DE (OURTEN 

JEAN-PHILIPPE ASSAL 

JACQUELINE AVRIL 

JEAN ABT 
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