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Mission 
de la Revue internationale 
de la Croix-Rouge 

La Revue internationale de la Croix-Rouge est un 

periodique publie par Ie Comite international de 

la Croix-Rouge (ClCR) qui entend favoriser la re­

flexion sur la politique,l'action et Ie droit interna­

tional humanitaires et, en me me temps, renforcer 

Ie dialogue entre Ie ClCR et les autres institutions 

ou personnes interessees par I'humanitaire_ 

• La Revue est au service de I'ana lyse, de 

la reflexion et du dialogue sur I'humanitaire en 

temps de confl it arme et d'autres situations de 

violence co llective. Elle porte une attention par­

ticuliere aI'action humanitaire elle-meme, mais 

elle entend egalement contribuer a la connais­

sance de son histoire, aI'analyse des causes et 

des caracteristiques des conflits - pour mieux 

saisir les problE~mes humanitaires qui en decou­

lent - et ala prevention de violations du droit in­

ternational humanitaire. La Revue entend sti­

muler un debat d'idees. 

• La Revue sert de publication specialisee 

sur Ie droit international humanitaire, redigee ala 

fois pour un public academique et pour un public 

general. Elle cherche a promouvoir la connais­

sance, l'examen critique et Ie developpement de 

ce droit. Elle stimule Ie debat entre, notamment, 

Ie droit international humanitaire, Ie droit des 

droits de I'homme et Ie droit des refugies. 

• La Revue est un vecteur de I' information, 

de la reflexion et du dialogue relatifs aux ques­

tions interessant Ie Mouvement international 

de la Croix-Rouge et du Croissant-Rouge et, en 

particulier, a la doctrine et aux activites du 

Comite international de la Croix-Rouge. Ainsi la 

Revue entend-elle contribuer a promouvoir la 

cohesion au sein du Mouvement. 

La Revue s'adresse aplusieurs publics ala 

fois, notamment aux gouvernements, aux 

organisations internationales gouvernemen­

tales et non gouvernementales, aux Societes 

nationales de la Croix-Rouge et du Croissant­

Rouge, aux milieux academiques, aux medias 

et atoute personne specifiquement interessee 

par les questions humanitaires. 

Mission 
of the International Review 
of the Red Cross 

The International Review of the Red Cross is a 

periodical published by the International 

Committee of the Red Cross (lCRC). Its aim is 

to promote reflection on humanitarian policy 

and action and on international humanitarian 

law, while at the same time strengthening the 

dialogue between the ICRC and other organi­

zations and individuals concerned with hu­

manitarian issues. 

• The Review is a forum for thought, anal· 

ysis and dialogue on humanitarian issues in 

armed conflict and other situations of co llective 

violence. While focusing particular attention on 

human itarian action per se, it also strives to 

spread knowledge of the history of such activ­

ity, to analyse the causes and characteristics of 

conflicts - so as to give a clearer insight into the 

humanita rian problems they generate - and to 

contribute to the prevention of violations of in­

ternational humanitarian law. The Review 

wishes to encourage the exchange of ideas. 

• The Review is a specialized journal on 

international humanitarian law, intended for 

both an academic and a more general reader­

ship. It endeavours to promote knowledge, 

critical ana lys is and deve lopment of the law. 

Its also fosters the debate on such matters as 

the relationship between international human­

itarian law, human rights law and refugee law. 

• The Review is a vector for information, 

reflection and dialogue on questions pertain­

ing to the International Red Cross and Red 

Crescent Movement and, in particular, on the 

po licy and activities of the Intern ational Com· 

mittee of the Red Cross. The Review thus seeks 

to promote cohesion within the Movement. 

The Review is intended for a wide reader­

ship, including governments, international 

governmental and non-governmental organi­

zations, National Red Cross and Red Crescent 

Societies, academics, the media and all those 

interested by humanitarian issues. 
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Avec ce numero de juin 2000, la Revue souhaite offrir ases lecteurs un 

vaste choix de sujets. Les contributions traitent de matieres aussi diverses que 

l'humanitaire et la globalisation, les femmes et la guerre, une page de l'his­

toire du droit de la guerre ou des domaines en rapport avec Ie droit interna­

tional penal. Tous les textes touchent cependant, d'une maniere ou d'une 

autre, de pres ou de Loin, a La politique, a l'action ou au droit humanitaire. 

La Revue souhaite ainsi faire la demonstration (si besoin est) que s'interes­

ser a « I 'humanitaire ,> signifie suivre l'evoLution de la rijlexion dans un 

grand nombre de disciplines. 
Nous attirons tout particulierement I'attention des lecteurs sur la 

contribution de Cornelio Sommaruga, ancien president du CICR, ecrite ala 

fin de son mandat. n nous livre les rijlexions que lui ont inspire les annees 

qu'il a passees aLa tere de l'institution humanitaire. 

Depuis cinquante ans, la question de I'embleme a suscite des 

controverses au sein du Mouvement international de La Croix-Rouge et du 

Croissant-Rouge. Fra11fois Bugnion retrace I'historique du probleme et en 

dijinit les enjeux, pour aboutir a des propositions qui, dans les mois a 
venir, devraient permettre de resoudre une question restee trop longtemps 

en suspenso 
LA REVUE 
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Readers oj the Review willJind a great deal to interest them in this June 

2000 issue. There are articles on topics as diverse as humanitarian affairs 

and globalization, women and war, and aspects oj international criminal 

law, and also a page Jrom the history oj the law oj war. Whether directly or 

indirectly, however, all deal in one way or another with humanitarian 

policy, action and law. The aim is to demonstrate (if demonstration be 

needed) that an interest in humanitarian issues means keeping up with 

developments in a wide range oj areas. 

Special attention is drawn to the article written at the end oj 

his term oj office by Jormer ICRC President Cornelio Sommaruga, in 

which he shares the ideas that inspired him during his years at the helm. 

The question oj the emblem has given rise to controversy 

within the International Red Cross and Red Crescent Movement Jor the 

past fifty years. Franfois Bugnion looks at the historical background and 

explains what is at stake before concluding with proposals which in the 

coming months should offer a solution to a problem that has been with us 

Jor Jar too long. 

THE REVIEW 
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Reflexions et convictions sur 
l'humanitaire d'aujourd'hui et 
de demain 

par 
CORNELIO SOMMARUGA 

L 
es quelques reflexions qui suivent ne se veulent pas un bilan 

de rna presidence, exercice qu 'il ne m 'appartient pas de 

conduire. J'ai eu l'honneur, mais aussi Ie grand plaisir, de 

presider aux destinees du Comite international de la 

Croix-Rouge de mai 1987 jusqu'a la fin de 1999. AfErmer que Ie 

monde a profondement change pendant ces douze annees serait un 

euphemisme. Tout, des relations internationales a la nature des conflits 

armes, a evolue. Notre pratique et celle des autres organisations huma­

nitaires en a ete ebranlee. D'autres (et je pense en particulier a 

Jean-Chrisophe Rufin) ant admirablement analyse ces changements, 

et je ne m'essayerai donc pas ici a un tel exercice. 

Plus simplement, j e voudrais partager avec tous ceux qui 

s'interessent a l'action humanitaire quelques reflexions personnelles, 

qui n' ont pas la pretention d' etres revolutionnaires. Atravers ces !ignes, 

je voudrais aussi dire man estime et man amitie a taus ceux qui servent 

cette noble cause, que ce soit avec la Croix-Rouge au avec d'autres 

organisations humanitaires. Mes pensees, au moment de quitter Ie 

C ICR, vont a ceux qui ant perdu leur vie au service de l'ideal qui est 

Ie notre. Et a taus ceux qui ant offert une part de leur existence pour 

CORNELIO SOMMARUGA a ete president du Comite international de la Croix­

Rouge de 1987 a1999. - Texte redige en decembre 1999. 
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soulager les souffrances d'hommes et de femmes affectes par la guerre 

ou par d'autres situations de violence et de drame.Je les ai cotoyes pen­

dant douze ans,je les ai profondement admires, et je les garde dans mon 

ca:ur. Ce que j'ai a dire a tous ceux-Ia tient en un mot: merci! 

Quelques questions semantiques 
Je crois d'abord que nous devons etre extremement atten­

tifs au sens des mots que nous employons. II nous arrive encore trop 

souvent de dire de certaines guerres gu'elles sont absurdes, parce 

qu'elles sont cruelles, odieuses, et que leur sens nous echappe. Et parce 

qu'il nous semble que des esprits avises auraient du trouver a certaines 

impasses des solutions autres que Ie recours a la force armee. Mais j'en 

suis arrive a la conclusion que toutes les guerres ne sont pas absurdes: 

certaines nous sont plus ou moins comprehensibles et dechiffrables, il 
arrive que les porteurs d'armes adoptent des comportements irration­

nels, il se peut aussi que les ressorts profonds d'un conflit nous echap­

pent. Mais les guerres servent des interets, et il n' est malheureusement 

pas exact d'afErmer qu'au sortir d'un conflit, il n 'y a que des perdants. 

Les conflits armes repondent a des logiques diverses, mais 

il nous faut toujours, derriere les victimes, essayer de comprendre a qui 

ils profitent. Sans quoi, nous nous condamnons a parler de situations 

chaotiques, de conflits destructures, sans comprendre pleinement dans 

quel environnement nous evoluons. C'est peut-etre une des grandes 

difficultes auxquelles l'action humanitaire se trouve confrontee 

aujourd'hui. II n'y a pas une cle de lecture universel1ement valable. 

Chaque conflit a sa specificite, des origines et des motivations particu­

lieres, des buts qui lui sont propres. Si nous n'analysons pas en detail 

pourquoi certains conflits se prolongent, pourquoi d'autres connaissent 

des rechutes, notre action risque d' etre tres difficile, et elle peut meme 

avoir des retombees negatives pour les victimes. Connaitre et com­

prendre les enjeux, tel est Ie defi. 

De meme, nous devrions cesser de parler des victimes 

innocentes. La plupart du temps, nous ne savons pas qui est innocent 

ou qui ne I'est pas, et je ne vois pas tres bien en fonction de guels cri­

teres nous pourrions separer Ie bon grain de l'ivraie. Les enfants, bien 

sur, sont toujours innocents. Mais tous les autres? Les categories de 

http:drame.Je
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personnes auxquelles Ie CICR apporte protection et assistance sont 

definies en droit, selon des criteres objectifs (les blesses, les prisonniers, 

les civils). Introduire unjugement de valeur, des criteres de nature sub­

jective comme l'innocence d'une personne, nous menerait dans une 

impasse. 11 nous faut assumer les limites, mais aussi la noblesse de notre 

engagement humanitaire. 11 nous arrivera de tendre une main secou­

rable ides individus dont les actes et les paroles sont aux antipodes des 

valeurs que nous cherchons i faire respecter. 11 ne nous appartient pas 

de les juger. Pour cela, il y a des tribunaux. Achacun son metier. 

Enfin, avant d'affirmer que depuis la fin de la guerre 

froide, on assiste i une multiplication des conflits dans Ie monde et i 

un retour de la barbarie, regardons-y i deux fois . 11 est problematique 

d'affirmer qu'il y a une recrudescence des conflits armes i l'heure 

actuelle, et il est encore plus difficile de quantifier Ie nombre de vic­

times que font ces conflits . Je comprends que ceux qui attendaient, 

suite i la chute du mur de Berlin, que s'installent partout la paix et Ie 

reglement pacifique des conflits sous l'egide des Nations Unies auront 

ete amerement deyus. Quant i ceux qui pensent que la barbarie a fait 

un retour en force au cours de la decennie qui s'acheve, ils ont sans 

doute une memoire historique defaillante. 11 est vrai que nous sommes 

regulierement temoins d'actes de cruaute indicibles, mais ceux-ci ont 

accompagne 1'humanite tout au long de son histoire, et il est peu pro­

bable que notre epoque soit, de ce point de vue, vraiment pire que 

celles qui l'ont precedee. Ce qui est vrai, en revanche, c'est que Ie seuil 

general de tolerance face i certaines exactions a beaucoup baisse. Un 

nombre croissant de nos contemporains sait ce qui se passe aux quatre 

coins du monde, et la compassion n 'est plus reservee i ceux qui nous 

sont proches, que ce soit sur Ie plan culturel ou geographique. C'est 

plut6t une bonne nouvelle. 

Quant i la barbarie, si nous en observons certaines mani­

festations dans bien des conflits au sein desquels nous essayons d'agir,je 

serais tente de dire qu'il faut aussi la traquer Ii ou elle est moins imme­

diatement perceptible. Par exemple, dans Ie fait d'accepter avec une 

certaine resignation qu'un bon quart de l'humanite soit condamne i 

vivre dans une affiigeante pauvrete, avec moins d'un dollar par per­

sonne et par jour. 
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La criminalisation de la guerre 
Un mot sur la nature des conflits. Il est vrai que beaucoup 

de conflits actuels ne ressemblent plus guere a ceux que nollS connais­

sions il y a dix ans. Cette observation a ete abondamment documen­

tee. La confrontation entre les deux grands blocs a eu pour effet, pen­

dant la guerre froide, de structurer presque tous les conflits, mais aussi 

de les contenir. Les combattants d'un bord ou de 1'autre etaient soute­

nus par des puissances exterieures, alimentes militairement, ideologi­

quement, et financierement. Ils ne se genaient pas, pour autant, d'ex­

ploiter les populations civiles, mais ils pouvaient compter sur d'autres 

appuis. Dans bien des conflits actuels, les belligerants doivent trouver 

localement les moyens de poursuivre Ie combat, et se transforment 

ainsi en predateurs des populations civiles. L'autre voie qui s' offre a eux 

est de s'engager dans des operations criminelles a l'echelon internatio­

nal, par exemple dans Ie trafic de drogues. 

Dans certaines regions du monde, avec un capital deri­

soire, n'importe quel aventurier peut se constituer une armee et deve­

nir un seigneur de guerre. Ces armees ont une discipline souvent tres 

relative, ne sont en general mues par aucune ideologie particuliere et 

vivent de la violence comme d'autres de leur travail. Pour de telles 

armees, souvent composees de tres jeunes gens, la guerre n'est pas un 

moyen, elle est une fin en soi. De la vient une situation que nous ren­

controns de plus en plus frequemment: la difficulte de separer la vio­

lence militaire de la violence criminelle. Cette difficulte est d'ailleurs a 

rapprocher d'un autre phenomene auquel Ie CICR est egalement 

confronte de plus en plus souvent, celui de la distinction entre civils et 

combattants. 

La criminalisation de la guerre est un probleme conside­

rable. Pour les civils d'abord, qui sont les premiers a en faire les frais. 

Pour les humanitaires, ensuite, car ils sont per<;:us comme des cibles 

legitimes, qui se deplacent dans des vehicules tout terrain fort attractifs 

et possedent generalement des equipements de communication 

sophistiques. Les attaquer, les deposseder, ou les enlever pour deman­

der une ran<;:on sont des comportements qui tendent a se multiplier. Il 

est tres difficile de se premunir contre ces dangers, et aucun des 

moyens explores jusqu'a present ne s' est revele satisfaisant. Je pense en 
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particulier al'usage d'escortes payees, recrutees parmi les combattants. 

Plus grave encore, la criminalisation de la guerre peut la rendre «chro­

nique». Contrairement a une idee tres repandue, la guerre n'est pas 

necessairement une interruption abrupte d'un processus lineaire de 

developpement de l'economie. Elle est souvent Ie remplacement d'une 

economie par une autre, de la meme maniere qu'elle cree de nouvelles 

sources de pouvoir. Lorsqu'une economie de guerre se met en place, 

en particulier dans des situations ou I'Etat a perdu l'essentiel de son 

pouvoir, les elements qui ont interet avoir un conflit - au moins de 

basse intensite - se poursuivre, peuvent etre plus forts et in£luents que 

ceux qui ont interet ay mettre un terme. 

On ne peut pas ignorer, dans ce contexte, l'impact que 

peut avoir une action humanitaire irretlechie, en particulier dans Ie 

domaine de l' assistance alimentaire. Et meme lorsqu' elle est retIechie, 

l'assistance internationale peut, dans certains cas, alimenter des conflits 

et les perenniser. D'ou l'importance, encore une fois, d'analyser chaque 

contexte avec lucidite et d'observer l'impact de l'action humanitaire 

avec recul et sans complaisance. Les donateurs tendent, certes, a etre 

impressionnes par Ie tonnage distribue. Toutefois, tot ou tard, l' objectif 

vise par les humanitaires sera de transferer Ie moins de vivres possibles 

vers les pays en con£lit. 

Le sens de l'action humanitaire 
11 est bon de rappeler que l'action humanitaire est limitee 

par les contraintes objectives auxquelles elle doit faire face, mais aussi 

par sa nature et ses intentions. L'action humanitaire est une forme 

moderne de la charite. Elle vise asoulager les souffrances de certaines 

categories de personnes et aprevenir la survenue de comportements 

contraires au droit et acertains principes d'humanite, donc aprevenir 

des souffrances futures. Lorsqu'au CICR nous padons de prevention, il 
ne saurait s'agir que de la prevention de la souffrance humaine causee 

par des violations du droit international humanitaire. En revanche, 

nous n'avons pas vocation pour prevenir les conflits armes. Et si, 

d'aventure, nous Ie voulions, nous n'en aurions pas les moyens. 11 ne 

faut pas se leurrer. Affirmer que l'action humanitaire contribue apro­

mouvoir la paix, ce qu'il m'est souvent arrive de faire, releve d'une 
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profession de foi.Je crains que, dans la realite, il y ait autant d'exemples 

d'actions humanitaires ayant contribue a prolonger un conflit que de 

situations inverses. Et plus les violations du droit humanitaire sont 

graves, plus les conditions pour un retour a la paix seront difficiles a 
reunir. Cela, nous 1'avons constate maintes fois. 

II est important d'avoir une vision claire de ce qu'est l'ac­

tion humanitaire. C'est pourquoi l'utilisation d' expressions telies que 

«catastrophe humanitaire» , «ingerence humanitaire» ou «guerre 

humanitaire» sont td:s ambigues. Pour ma part, je crois que l'action 

humanitaire se definit aussi bien par ses fins que par ses moyens. Des 

premieres,j'ai deja dit un mot: soulager les souffrances des vic times et 

prevenir des souffrances futures . Des seconds, disons, en ce qui 

concerne Ie CICR, qu'ils consistent a agir avec Ie consentement de 

toutes les parties a un conflit. Ce credo n'implique aucunjugement de 

valeur. II repose sur une necessite pratique: proteger les victimes de 

conflits armes suppose que nous obtenions la confiance de tous, que ce 

soit pour acceder aux prisonniers, pour faire connaitre les regles a res­

pecter, pour intervenir comme intermediaires neutres, ou pour creer 

un «espace humanitaire» . Quant aux catastrophes humanitaires, il n'y 

en a pas. II y a des guerres qui font un grand nombre de victimes, il y 

a des politiques qui engendrent des deplacements massifs de popula­

tion, il y a des crises sociales et economiques qui peuvent deboucher 

sur des conflits armes. II y a peut-etre des catastrophes politiques. 

Appelons les choses par leur nom, nous y verrons deja plus clair! 

Peut-etre existe- t- il des guerres justes. Ce n' est pas aux 

acteurs humanitaires d'en decider, eux qui, encore une fois, n'ont pas 

vocation de retablir la justice. On peut legitimement se rejouir de ce 

que la communaute internationale ne reste pas insensible aux exac­

tions massives dont sont victimes differentes communautes humaines 

sur cette planete. On assiste incontestablement a une mondialisation de 

la compassion. On peut aussi se rejouir qu'au- dela de la compassion, 

des actions politiques, qui pourront alier jusqu'au recours a la force, 

soient mises en reuvre, tant il est vrai que l'action humanitaire n' agira 

jamais que sur les symptomes d'une crise, et non sur la crise elie-meme 

ou sur ses causes. Cela, c'est 1'ingerence : un projet politique qui met Ie 

respect des individus avant Ie respect de la souverainete nationale. II 
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autorise Ie recours a la force contre une partie ou un gouvernement 

qui violerait les droits de 1'homme, voire Ie droit international huma­

nitaire. Ce projet est noble et perilleux, et surtout, repetons-le, il est de 

nature politique. II se demarque de 1'action humanitaire en tous 

points: par son ambition, par les objectifs poursuivis, par les moyens 

utilises. La confusion des genres est prejudiciable a 1'action humanitaire 

telle que nous la concevons. Laissons a chaque mode d'intervention sa 

specificite. 

L'interet des victimes 
La competition humanitaire, comme toute competition, 

est stimulante. Mais elle peut aussi avoir des effets pervers, et il faut en 

etre conscient. La ruee sur Goma (Republique democratique du 

Congo), suite a 1'affiux des refugies rwandais, en 1994 est une illustra­

tion extreme de ce phenomene. Les institutions humanitaires depen­

dent de leurs donateurs, et ces donateurs seront d 'autant plus prompts 

a etre genereux que 1'institution en question sera visible sur Ie terrain. 

Aucune organisation humanitaire n'echappe aujourd'hui a ce besoin 

de visibilite. Si les medias ne parlent pas de vous, vous n'existez pas. II 

est donc parfois plus efficace, en matiere de recherche de fonds, d'etre 

la ou sont les medias plutat que d'etre la ou sont les victimes. On peut 

etre tente d'accorder plus d'importance a la necessite de montrer son 

drapeau qu'a celie d'agir avec efficacite et d'assurer un certain suivi 

dans la duree. Les journalistes rentrent generalement chez eux avant les 

victimes. Le danger qui consiste a confondre les interets institutionnels 

avec les interets des victimes nous guette tous. II faut Ie savoir et y etre 

attentif. 

Un autre volet de cette question est lie a la professionnali­

sation de 1'action humanitaire. II y a longtemps que la bonne volonte 

et les bons sentiments ne suffisent plus a l'efficacite de l'action. En 

termes de gestion et de management, toutes les organisations humani­

taires ont connu des developpements considerables au cours de cette 

decennie. Les outils informatiques sont omnipresents, ceux de gestion 

ont ete affines, les competences professionnelles ont ete valorisees. II 

s'agit maintenant de ne pas tomber dans 1'exces inverse, celui de for­

mer des technocrates de 1'action humanitaire. Les qualites qui font un 
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bon delegue sont toujours les memes: l' empathie, la capacite de tra­

vailler dans des contextes instables, l' ouverture d' esprit, la fennete des 

convictions, la capacite d'analyse, la surete du jugement, Ie sens cri­

tique, Ie courage et la generosite. Soyons attentifs a ne pas etouffer ces 

valeurs sous pretexte de techniciser l'action humanitaire. 

Ethique et relations internationales 
Une revolution du droit international est en marche, qui 

VIse a moraliser les relations internationales. Elle est sans pn':cedent 

dans I'histoire, bien qu'elle n'en soit encore a ses balbutiements. Au 

moment ou nous commemorons Ie 50e anniversaire des Conventions 

de Geneve modernes, Ie Tribunal penal international d'Arusha juge les 

responsables du genocide rwandais, alors que Ie Tribunal de La Haye 

poursuit ceux qui ont commis des exactions en ex-Yougoslavie. 

ARome, en ere 1998, Ie Statut de la future Cour penale 

internationale a vocation universelle a vu Ie jour. Un ancien dictateur 

sud-americain a ete poursuivi par la justice europeenne et un chef 

d'Btat en exercice est inculpe de crimes contre I'humanite. 

II est fort probable que les jugements prononces par ces 

cours ne seront pas de nature a dissuader dans l'immediat les apprentis 

criminels de guerre. Mais une forme de justice internationale est enfin 

en marche, une justice qui ne sera plus simplement celie des vain­

queurs. L'impunite ne sera plus la regie, meme si beaucoup passeront 

encore entre les mailles du filet . 

Au-dela du developpement de lajustice penale internatio­

nale, ce sont les relations entre Btats qui sont en train de se modifier. 

II ne fait guere de doute que les Btats, dans les relations 

qu'ils entretiennent entre eux, sont avant tout mus par leurs interets. 

Mais il est tout aussi vrai d' affirmer que les valeurs et l' ethique sont de 

plus en plus presents dans les relations internationales. II y a plusieurs 

raisons a ce phenomene: la mondialisation des economies entraine un 

sentiment de responsabilite accrue pour tout ce qui se produit dans Ie 

monde; l'abondance de l'information et son immediatete renforcent 

ce sentiment et interdisent l'indifference; l'emergence de la societe 

civile, porteuse de valeurs que les Btats democratiques ne sauraient 

ignorer, oblige ces derniers et les milieux economiques a prendre en 
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consideration maintes revendications a caractere ethique, comme Ie 

travail des enfants, Ie statut des femmes, Ie respect des droits de 

1'homme et de l'environnement, etc. 

Que les Etats soient «sinceres» dans leur prise en compte 

de ces revendications de portee universelle importe peu. Ils ne peuvent 

les ignorer, et doivent donc les relayer. Que ce soit sur Ie plan diplo­

matique ou commercial, la question du respect des droits de l'homme 

est aujourd'hui omnipresente. 

Le risque existe que les Etats instrumentalisent ces valeurs, 

pour deguiser des interets moins avouables: desormais, toute guerre 

devra etre «juste », toute intervention exterieure aura un caractere 

«humanitaire », toute sanction contre un Etat sera fondee sur Ie fait 

qu'il ne respecte pas les droits de 1'homme. Cette forme de recupera­

tion est en partie inevitable, mais elle ne remet pas en cause Ie combat 

pour la «moralisation» des relations internationales. 

Les principes classiques des relations internationales (sou­

verainete des Etats, intangibilite des frontieres, non- ingerence dans les 

affaires interieures) sont aujourd'hui ebranles par des valeurs qui appa­

raissent aux yeux de la societe civile comme plus importantes que ces 

principes. De moins en moins, un gouvernement pourra violer massi­

vement les droits de l'homme ou les droits des minorites sur son 

propre territoire et opposer a la communaute internationale Ie 

sacro-saint respect de sa souverainete. Le devoir de memoire joue ici 

un role considerable: 1'Holocauste ou Ie genocide rwandais non seule­

ment nous forcent a porter un regard critique sur les errements du 

passe, mais interdisent aussi notre inaction dans des circonstances simi­

laires al'avenir. Cela ne signifie pas qu'il n'y aura plus jamais de geno­

cide, de crimes de guerre ou de crimes contre l'humanite, mais 1'indif­

ference n'est desormais plus une option. 

L'action humanitaire a beaucoup contribue aces develop­

pements. Depassant 1a charite traditionnelle, qui s'adressait avant tout 

aux membres d'un groupe determine ou a ceux qui potentiellement 

pourraient etre amenes a se convertir a la religion d'un groupe parti­

culier, elle a proclame 1'unicite de 1'homme en affirmant que tout 

homme qui souffie a Ie droit d'etre secouru. L'humanitaire s'est tres tot 

affranchi du cadre national et a proclame l'universalite de certaines 
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valeurs. Cela s' est fait non pas contre les Etats, mais avec les Etats. 

L'idee novatrice d 'Henry Dunant n 'a pas ete de porter secours aux 

blesses de la bataille de Solferino, ce que bien d'autres avaient fait avant 

lui, mais de responsabiliser les Etats - il Y a 135 ans deja - en les 

amenant a signer des traites internationaux qu'ils se sont engages non 

seulement a respecter, mais aussi a faire respecter. Or, si 1'action huma­

nitaire traduit l'exigence d'une solidarite avec l'humanite entiere et Ie 

projet d 'une prise en charge de la souffrance et de la dignite de 

l'Autre, elle a des Ie debut amene les Etats a renoncer a une partie de 

leur souverainete pour autoriser cet «espace humanitaire ». C'est cela 

qui, par exemple, a permis en 1999 au CICR de visiter 200 000 pri­

sonniers de guerre et detenus politiques dans Ie monde, avec Ie neces­

saire accord des Etats detenteurs . 

J'aimerais partager avec vous une conviction. Je crois que 

rien de ce qui se produit sur cette planete ne saurait nous etre totale­

ment etranger, et surtout pas ce qui nous rapproche intimement de 

tout autre etre humain et qu'on appelle la souffrance. Or, je crois a 

l'unicite de l'homme, et je crois que les combats pour Ie respect des 

droits de l'homme, et en particulier du droit international humanitaire, 

sont universels et que Ie relativisme culturel n'a pas, ou tres peu , de 

place ici. II n'y a dans ce propos ni arrogance, ni ethnocentrisme, mais 

un constat. Meme si des facteurs culturels s'a ttachent a l'expression de 

la douleur, la souffrance est universelle, et elle est partout engendree 

par les memes maux: Ie meurtre, la torture, les mutilations, les traite­

ments inhumains et degradants, toutes ces atrocites que les hommes 

s'infligent sous divers pretextes, et qui sont pourtant prohibees meme 

en temps de guerre, lorsque la violence collective se dechaine. 

J'ai rencontre, encore tout recemment, bien des gens qui 

s'adonnent a de tels comportements, et parfois en toute bonne 

conscience, ce qui permet de mesurer Ie long chemin qui reste a par­

courir pour passer des ideaux universels et partages a des comporte­

ments qui soient en phase avec les valeurs affichees. L'affirmation assez 

recente de 1'unicite de l'homme et de l'unicite de la planete, ainsi que 

les moyens d'informations sans precedent dont nous disposons, 

m'amenent a penser qu'au siecie prochain, 1'ethique pourrait conque­

rir une place centrale dans les relations internationales, parce qu 'elle 
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promeut des valeurs qui sont aussi porteuses de stabilite. II y a fort a 
parier que Ie respect des droits de 1'homme, Ie respect du droit huma­

nitaire et Ie respect de l' environnement auront une place determinante 

dans la maniere dont sera fa,<onne Ie nouvel ordre international. 

Dedoisonner l'humanitaire 
Le CICR, du fait de son mode de fonctionnement (dis­

cretion, diplomatie humanitaire) et de sa culture institutionnelle, s' est 

longtemps montre reticent a une reelle ouverture vers l' exterieur. Je 

ne crois pas aux vertus de la transparence atout prix, et je continue de 

penser que la diplomatie humanitaire et Ie dialogue avec toutes les par­

ties aun conflit restent essentiels anotre pratique. 

Mais en meme temps,je suis d'avis que nous devrions lan­

cer de nouvelles passerelles vers des milieux interesses de pres ou de 

loin par 1'action humanitaire. Songeons d'abord aux milieux de 1'eco­

nomie et de la finance. Dans Ie cadre de ce qu'il est convenu d 'appeler 

la mondialisation de l'economie, ces milieux jouent un role predomi­

nant, souvent plus important que les Etats eux-memes. Dans certains 

cas, ils ont contribue au developpement d'un phenomene que certains 

ont appele «la privatisation de la guerre». Quoi qu'il en soit, par leurs 

actions et leurs omissions, ils peuvent avoir une influence non negli­

geable sur les contextes au sein desquels les humanitaires sont appeles a 
evoluer. Ne pas approfondir Ie dialogue avec les milieux economiques 

(Banque mondiale, Fonds monetaire, compagnies transnationales, 

acteurs economiques locaux) serait non seulement regrettable, ce serait 

une faute. 

Les militaires seront desormais d 'autres «compagnons de 

route» pour les organisations humanitaires, que cela nous plaise ou 

non. Lorsqu'ils seront engages dans les hostilites, il nous appartiendra 

avant tout de leur rappeler leurs obligations en regard du droit interna­

tional humanitaire. Ce qui signifie egalement dialoguer avec eux sur la 

maniere dont ils conduisent les hostilites. Quels que soient leurs buts 

de guerre, il faudra les rendre attentifs au fait que les populations civiles 

doivent imperativement etre protegees, et que cela peut avoir un cout, 

y compris pour eux-memes. Lorsque les militaires se verront donner 

des mandats ambigus (du type maintien de la paix au milieu des hosti­
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lites actives, avec une dimension humanitaire), il faudra, tout aUSSl 

imperativement, dialoguer avec eux, pour preserver notre autonomie, 

notre mode de fonctionnement, et finalement definir la complementa­

rite des approches. On 1'aura compris, c'est Ia bien plus qu'un pro­

bleme de coordination. 

De meme, nous devrions creer de nouveaux liens avec les 

milieux universitaires. Ces liens existent depuis longtemps, bien sur, 

avec les facultes de droit et les specialistes de droit international, ou 

encore, dans une certaine mesure, avec les facultes de medecine. Mais 

la realite du terrain nous amene a reflechir plus en profondeur a la 

question des violations du droit humanitaire et a ses causes. De l' etude 

que Ie CICR a menee aupres des personnes affectees par les conflits 

armes, il ressort clairement que ce ne sont pas les principes humani­

taires qui sont remis en cause par les belligerants; mais d'autres facteurs 

interviennent, qui les amenent a ne pas se conformer aces principes. 

Les enormes efforts que nous consentons dans la diffusion de ces prin­

cipes sont, a l'evidence, insuffisants. Puisque nous cherchons a modifier 

les comportements, il s'agit pour nous de mieux comprendre quelles 

sont les dimensions intellectuelles, affectives, culturelles, psycholo­

giques qui peuvent presider a ces changements. Je suis persuade que 

des contacts plus etroits avec des sociologues, des psychologues, des 

formateurs, des anthropologues, pourraient nous aider a etre plus effi­

caces dans ce domaine. II en est de meme pour ce qui concerne la 

connaissance de la guerre et de la violence comme faits sociaux. II 

existe un peu partout dans Ie monde des instituts de polemologie avec 

lesquels un dialogue suivi pourrait contribuer a nourrir la reflexion 

des acteurs humanitaires sur leur pratique et sur l'environnement dans 

lequel ils evoluent. 

Enfin, il nous faut consentir des efforts supplementaires 

pour participer a la promotion d'une culture de la non-violence 

aupres de la jeunesse, sur Ie modele de ce que nous avons entrepris en 

Russie avec Ie ministere de 1'Education. II ne suffit pas de valoriser la 

tolerance,la solidarite ou la non-violence en paroles. II faut travailler a 

traduire ces notions dans une nouvelle pratique des relations 

humaines, ce qui suppose aussi un combat de nature ideologique. Les 

biologistes nous rendent attentifs au fait que l' evolution de la vie doit 
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au moins autant a l 'entraide qu'a la competition. II nous appartient de 

mettre en relief que l'evolution des societes humaines n'echappe pas a 

cette regIe. 

En guise de conclusion 
Pour conclure,je souhaiterais attirer 1'attention du lecteur 

de ces lignes sur cinq questions qui me paraissent essentielles. Des 

reponses que nous apporterons a chacune de ces questions dependra 

en grande partie Ie visage du monde de demain. 

L'extreme pauvrete d'une partie de 1'humanite est non 

seulement une tragedie, elle est un scandale. Nous Ie savons tous. Les 

inegalites entre riches et pauvres sont considerables, et elles ne cessent 

de s'accroitre. En 1960, 1'ecart entre les 20% de la population mon­

diale les plus riches et les 20 % les plus pauvres etait de 1 a 30. En 1995, 

il etait de 1 a 82. Les 20 % les plus riches disposent de 86 % des res­

sources de la planete. Les 20% les plus pauvres se contentent de 1 %1. 

Le nombre de personnes vivant au-dessous du seuil de pauvrete abso­

lue - soit un dollar par jour - atteint 1,5 milliard, et il est en 

constante augmentation. II n' est tout simplement pas possible de parler 

des progres de la civilisation et de continuer d'accepter cet etat de fait . 

La pauvrete, ce n'est pas seulement la faim, c'est aussi la maladie, 

1'ignorance, 1'absence d'horizon, 1'exclusion. Ce probleme de la pau­

vrete extreme est,je crois, un des grands problemes ethiques de notre 

temps, et j'aimerais soutenir sans reserve 1'appel lance par plusieurs 

ministres europeennes il y a quelque temps pour la creation d'un nou­

veau partenariat entre les gouvernements, la societe civile, les milieux 

academiques et Ie secteur prive, afin de venir a bout de ce fleau . 

Vient ensuite la preservation de notre environnement. 

Nous sommes desormais six milliards sur cette terre, dont nous avons 

compris assez recemment qu'elle est une et que ses ressources ne sont 

pas illimitees. La aussi, 1'heure est a l'urgence. L'acces a!' eau est un pro­

bleme croissant pour une proportion significative de 1'humanite. La 

1 Laurence Caramel et Michel Beaud, dans 

Le Monde de /'Economie. 14 septembre 1999. 
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degradation des sols a reduit leur fertilite et leur potentiel agricole. La 

destruction de la foret tropicale a pris un rythme alarmant, l'emission 

des gaz a effet de serre aura, sans 1'ombre d'un doute, des consequences 

serieuses sur Ie climat. Et done sur les hommes. Tot ou tard, nous 

devrons reflechir a des modeles de croissance economique qui epar­

gnent l'environnement, c'est- a-dire au developpement durable. Le plus 

tot sera Ie mieux, tant il est vrai qu'amorcer certains virages se fait plus 

facilement avant que les crises ne soient installees de maniere prolon­

gee. Et soyons conscients que, dans ce domaine, les recettes homeopa­

thiques seront insuffisantes. A une epoque ou certains de nos actes 

peuvent avoir des consequences a l'echelle de la planete, mais aussi 

pour les generations futures, nous serions bien inspires de nous laisser 

guider par Ie principe de precaution. 

Les droits de 1'homme et Ie droit humanitaire sont encore 

couramment violes, mais des progres incontestables ont ete enregistres. 

J' espere et je veux croire que Ie siecle pro chain sera celui du respect de 

la personne humaine, en temps de paix comme en temps de guerre. 

J'espere et je veux croire que nous n'accepterons plus d 'etre les 

temoins indifferents de genocides, de crimes de guerre et de crimes 

contre 1'humanite. Une juridiction universelle se mettra en place pour 

juger ceux qui se seront rendus coupables de tels crimes, et on ne peut 

que s'en rejouir. Mais soyons plus ambitieux encore, et effor~ons-nous 

d'agir de maniere preventive. Cela ne sera pas toujours possible, mais 

nous savons tous que, dans un passe recent, et a plusieurs reprises, cela 

aurait pu 1'etre. Et je ne peux qu 'apporter mon plus vigoureux soutien 

a Kofi Annan, dont l'action dans ce domaine merite d' etre saluee. J'ai 

bon espoir :jamais la souffrance de I'autre, aussi eloigne de nous soit-il, 

ne nous a ete aussi intolerable qu'en cette fin de siecle. 

Nous devons travailler avec davantage d'energie a modifier 

Ie statut des femmes. La aussi, des progres encourageants ont ete enre­

gistres. Mais il reste beaucoup a faire . Rien de fondamental ne chan­

gera sans que les femmes, partout, aient un meilleur acces a l'education 

et gagnent ainsi en autonomie. II n'existe pas de recettes simples pour 

changer les mentalites, mais j'ai la conviction profonde que les pro­

blemes evoques plus haut ne trouveront de solutions que si les 

femmes, partout, deviennent maitresses de leur destin. Ne voyez 
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aucune demagogie dans mon propos. Je ne suis pas certain que les 

femmes soient, par nature, vraiment moins belliqueuses que les 

hommes, ou plus spontanement disposees au respect de l'environne­

ment. Mais je crois que tout progres futur de 1'humanite passera par 

une emancipation plus grande des femmes . 

Un dernier mot, sur les catastrophes naturelles. Elles sont 

en augmentation et ont parfois des consequences dramatiques. On 

peut se demander pourquoi. Je serais tente de dire qu'il n'y a pas de 

catastrophes naturelles. Car bien des catastrophes sont rnises sur Ie 

compte de la nature, alors qu'elles trouvent leur origine dans les com­

portements humains. Les dommages causes a1'environnement, inevi­

tablement, causeront des desastres que nous qualifierons un peu vite de 

naturels. Bien sur, il y ales tremblements de terre, les raz- de-maree, les 

eruptions volcaniques. Mais, Ia encore, nous savons bien qu'il existe des 

moyens pour se premunir contre ces plaies, au moins partiellement. Et, 

Ia aussi, la pauvrete, 1'ignorance, ou parfois l'absence de volonte poli­

tique, contribuent a faire de ces evenements naturels des catastrophes 

pour 1'homme. Un monde sans risque n'existera jamais. Mais des 

mesures de prevention et de controle existent. 

II n'y a pas de fatalite. 

II ne s'agit plus de rever d'un monde meilleur, il faut y 

reuvrer. 

Vous vous demandez peut- etre pourquoi un ancien presi­

dent du CICR, dont Ie mandat est d'apporter protection et assistance 

aux victimes de conflits armes, a cru necessaire d'aborder ces differents 

themes. Je vais vous Ie dire, en un mot de conclusion. D'abord parce 

que je crois que si Ie CICR dispose d'une certaine autorite morale, il 

doit s' en servir pour rappeler l'existence de certaines menaces qui 

pesent sur 1'humanite. Ensuite, parce que je suis intimement persuade 

que la plupart des conflits du siecle prochain seront, de pres ou de loin, 

provoques par la non-resolution de ces problemes. Dans ce monde 

global, j 'en appelle a la globalisation des responsabilites. Joignons nos 

efforts : representants des Etats et du pouvoir politique, elites de la 

societe civile, acteurs de l'action humanitaire. N'oublions pas que si les 

milieux de l'econornie et de la finance ne s' engagent pas anos cotes 

sur un programme minimal, il faudra se resoudre acontinuer de pan­
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ser les plaies ... Le Mouvement international de la Croix-Rouge et du 

Croissant-Rouge pourrait repn':senter a l'echelle de la planete une 

force considerable. J'ai foi en ses principes, en sa structure, et j'espere 

qu'il sera capable de davantage de cohesion pour relever les de£is que 

je viens d' enumerer, tout en veillant a eviter les risques de politisation. 

Enfin, laissez- moi rappeler ce que disait Terence: «Homo 

sum: humani nihil a me alienum puto ». Phrase que, dans rna langue 

maternelle, je traduirais par: «Sono uomo: non considero nulla di cia 

che e umana come cosa che possa non toccarmi! », c' est-a-dire: «Je 

suis homme: rien de ce qui est humain ne m'est etranger.)) ­

Arrivederci! 

• 

Abstract 

Considerations and convictions with regard 
to humanitarian action today and tomorrow 
BY CORNELIO SOMMARUGA 

The author if this article, Cornelio Sommaruga, was President of 

the ICRC between 1987 and 1999. In it he draws some conclusions 

from his long experience and also looks to the future. In his opinion, 

some if the main challenges facing the humanitarian community may be 

summarized as follows, namely, to stop the criminalization if war, to 

clarify the purpose of humanitarian action, to understand the victims' 

interests, to link ethics and international relations, to make humani­

tarians more receptive to other considerations ifcivil society. In his closing 

remarks the author invites all those interested in the future of humani­

tarian action to riflect on what must be done to tackle extreme poverty, 

to safeguard the natural environment, to increase respect for human rights 

and international humanitarian law, to improve the status ofwomen and 

to prevent natural disasters. - Rejecting a fatalistic approach, the author 

calls for action . 
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L'humanitaire appartient-il a 
tout le monde ? 

Reflexions aut~ur d'un concept (trop?) largement 
utilise 

par 

JEAN-Luc BLONDEL 

L
e tenne «humanitaire », d'usage pourtant ancien, a connu ces 

dernieres annees un succes sans precedent, au risque, 

d'ailleurs, de perdre sa consistance dans la multitude des us et 

abus dont il fait l'objet. On met frequemment ce terme en 

opposition au «politique», en particulier a la politique etrangere, y 
compris dans sa dimension militaire. Al'inverse, d'autres Ie recuperent 

de maniere outrageuse (voir l'expression «guerre humanitaire» utilisee 

dans Ie cadre du contlit au Kosovo en 1999) . Rien de radicalement 

nouveau ici, certes, mais qui merite tout de meme une discussion. 

N ous la ferons essentiellement sous l'angle du droit et de l'action 

humanitaires, du point de vue d'un acteur engage dans une organisa­

tion specifique, Ie Comite international de la Croix-Rouge. 

L'humanitaire concerne au premier chef 1'etre humain et 

met la personne au centre de sa preoccupation. Par «humanitaire », 

nous n'entendons ainsi pas une, ou des actions particulieres, mais Ie 

souci de mettre Ie bien de 1'homme, la preservation de sa dignite au 

cceur de to ute action, et ce, a l'endroit de tout homme. C'est sans 

doute la l'ambition commune des principaux instruments du droit 

international visant a proteger la personne humaine: les droits de 

JEAN-Luc BLONDEL est chef de la Division de la doctrine et cooperation au sein 

du Mouvement, Comite international de la Croix-Rouge. 
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1'homme, Ie droit des refugies et Ie droit international humanitaire 

(dans une certaine mesure, c'est aussi un objectif du droit penal inter­

national). S'il existe trois corps de droit, c'est bien sur que les circons­

tances particulieres dans lesquelles peut se trouver l'etre humain 

varient et necessitent une reponse appropriee, mais ces trois «cousins» 

juridiques veulent Ie dHendre contre les exces, les abus, ou les defi­

ciences dans l'exercice du pouvoir politique, rnilitaire ou policier ason 

endroit. 

Une politique peut-elle etre humanitaire? 
Le droit humanitaire s'interesse a 1'homme comme etre 

essentiel, dans sa souffrance, son desarroi ou son abandon, au-deJa des 

considerations utilitaires, militaires, economiques, politiques1. Nous ne 

jugeons cependant pas pertinent d'opposer l'humanitaire au politique, 

au militaire, ou a1'econornique. Ce que dit Ie droit humanitaire, ou ce 

qu'exige une action humanitaire independante, c' est une juste distinc­

tion des genres et une bonne articulation des champs de responsabilite 

des differents acteurs. En effet, la politique inclut 1'humanitaire comme 

un de ses parametres; cela se manifeste au moins de deux manieres : 

en ratifiant les Conventions de Geneve de 1949, leurs Protocoles 

additionnels de 1977, ou tout autre traite de droit international 

humanitaire, les Btats manifestent clairement leur volonte de res­

pecter et de faire respecter ce droit en to utes circonstances; c' est 

donc bien une action politique qui est attendue d' eux, dans la pro­

motion du droit et des valeurs humanitaire; 

en consequence, nombre d'Btats incluent une dimension huma­

nitaire dans leurs objectifs nationaux et internationaux, notam­

ment en apportant un appui financier ades organisations privees 

ou a des institutions internationales qui se «specialisent» dans 

1'humanitaire. 

1 jean·Luc Blondel, «Significat ion du mot Rouge", RICR, nO 78o, nDvembre·decembre 

«humanitaire" au vu des Principes fonda· 1989, pp. 532.54°. 
mentaux de la Cro ix·Rouge et du Cro issant· 
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En termes de personnes, et non seulement de programmes 

politiques ou de lignes budgetaires, nous voulons croire que certains 

responsables gouvernementaux sont personneliement interesses apro­

mouvoir une telie orientation, autant par conviction ou experience 

que dans Ie sens d'une politique gouvernementale bien comprise dans 

sa globalite. Nous ne croyons cependant pas, et n'attendons nuliement, 

qu'un progranune gouvernemental puisse etre exclusivement humani­

taire: il doit logiquement assurer d'autres taches (par exemple, la secu­

rite des citoyens), tenir compte d'autres demandes, effectuer des arbi­

trages entre des groupes varies dont les interets, me me legitimes, ne 

peuvent pas tous etre pleinement satisfaits. Tout pouvoir doit egale­

ment veilier a conserver suffisamment de soutien (medias, electeurs, 

etc.) pour durer; il cherchera done apreserver ses propres objectifs en 

operant les choix qui lui semblent repondre au mieux a sa strategie. 

Dans ce sens, il sera oblige, esperons avec quelque douleur, de choisir 

entre «victimes utiles » et «victimes moins utiles », les interets a court 

terme ne pouvant pas toujours etre concilies avec la defense a long 

terme, et ou que ce soit, celie de la dignite humaine. 

Nous pensons, de meme, que l'action militaire n'est pas 

impermeable aux preoccupations humanitaires. D'abord, et c'est fon­

damental, les Etats , et leurs armees, ont accepte la limitation de l'enga­

gement militaire que represente, justement, Ie droit international 

humanitaire. Ensuite, les armees, non combattantes pourrions-nous 

dire, peuvent rendre des services, notamment logistiques, aux organisa­

tions humanitaires. Nous ne jugeons cependant pas opportun que des 

armees, instruments d'une politique nationale - ou dans certains cas, 

intergouvernementale (comme l'OTAN) - puissent se substituer a 
ces organisations : elies restent en effet I'expression et l'image d'un 

pouvoir, qu'elies iliustrent par Ie deploiement de la force , et done de la 

contrainte, exercee ou potentielie. Certes, une difference doit etre faite 

entre des situations de catastrophes naturelies et celies qui resultent 

d'un conflit arme: dans Ie premier cas, l'engagement de l'armee peut 

preserver, aux yeux des victimes, l'image d'une force altruiste et politi­

quement desinteressee; il n' en va certainement pas de meme dans un 

conflit, ou les armees sont natureliement vues par ces memes victimes 

comme la cause de leur souffrance, quand bien meme l'intervention 
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militaire peut etre fondee (ou pour Ie moins se presenter) comme jus­

tifiee pour mettre frein a une situation d'abus ou de violation des 

droits de la personne. 

Nous croyons donc tn':s juste l'observation d'un partici­

pant a la deuxieme rencontre de Wolfsberg, qui declarait que «bien 

que tout soit lie , bien que tout ait des implications politiques, bien que 

les spheres de l'humanitaire, du developpement et du politique se 

recoupent, les differents acteurs ne peuvent pas se substituer les uns 

aux autres; les trois spheres ont des frontieres, meme si ces frontieres 

connaissent des changements »2. 

Anotre sens, il peut donc y avoir une politique humani­

taire (dans Ie sens d'une politique qui inclut une dimension humani­

taire), du militaire humanitaire, voire de 1'economique humanitaire. 

Mais quelie sera la part du «specifiquement humanitaire », de l'huma­

nitaire «pur»? La purete, ici, n' existe pas vraiment et les humanitaires 

ne sont pas necessairement d'une moralite superieure acelie des poli­

tiques ou des militaires. Il font un autre metier, c'est tout. Le «metier» 

des humanitaires est d'apporter, de maniere efficace, et Ie cas echeant 

rapidement, l'aide dont les victimes ont besoin, et de la distribuer de 

maniere impartiale. 

Quels principes invoquer? 

L'objet du present article n' est pas de discuter en detail des 

dimensions, risques et possibles ambiguites de l'action humanitaire3 , 

mais d'en examiner Ie fondement doctrinal. Si al'origine les Principes 

fondamentaux d'humanite, d'impartialite, de neutralite et d'indepen­

dance etaient vus comme propres ala Croix Rouge4 , ils sont souvent 

2 Report on the Second Wolfsberg International Affairs, Washington D.C., 1999; 

Humanitarian Forum, 5-7 June 1998, ICRC, K. A. Maynard, Healing Communities in 
Geneva, p. 87. (Traduction CICR) Conflict. Internatianal Assistance in Camplex 

3 Voir notamment J. Moore (ed.), Des chaix Emergencies . Columbia University Press, New 

dif{iciles. Les dilemnes moraux de I'humani- York,1999. 

taire, Paris, Gallimard, 1999 ; J. H. Rosenthal 4 Qui comprennent egalement: caractere 

(ed.), Ethics and International Affairs, A rea· volontaire, unite et universalite. 

der, 2nd ed ., Carnegie Council on Ethics and 
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utilises par d'autres (notamment des organisations non gouvernemen­

tales, voire des gouvernements) pour justifier leur action. Mais, dans 

tous les cas, sans y attacher la me me signification, ni la meme rigueur 

dans leur mise en ceuvre. Bien sur, la Croix-Rouge ne peut pas avoir Ie 

monopole de 1'interpretation de concepts qui ne lui appartiennent pas 

en propre, mais elle peut exiger, au moins, que l'on ne denature pas son 

action pas 1'usage abusif fait par d'autress. 

Le principe d'humanite - c' est en tout cas evident pour 

ceux qui ont du cceur et que pousse, a un degre ou aun autre, l'exi­

gence de la solidarite - peut etre revendique par beaucoup6. II ne 

s'agit peut-etre pas a proprement parler d'un principe, mais d'une 

intention, d'un objectif. C'est dans l' examen des autres principes que 

se precisera la dimension concrete de l'engagement ainsi motive. 

Nous estimons que toute action humanitaire, quel que soit 

son auteur (organisations non gouvernementales, Etats, Mouvement 

de la Croix-Rouge et du Croissant-Rouge), doit observer Ie principe 

d'impartialite, si tant est qu'elle veut se presenter comme humanitaire. 

N ous ne parlons pas ici de 1'impartialite mesuree a l'echelle univer­

selle, ou les besoins les plus urgents ne sont certainement pas (helas!) 

l'aune a laquelle la politi que et 1'economie internationales determi­

nent leurs priorites. Mais de 1'impartialite dans une action particuliere 

dans les operations de secours: il serait profondement inhumain de 

determiner la qualite et la quantite de secours autrement que selon Ie 

degre d'urgence des besoins. Nous ne disons pas qu'il en va toujours 

ainsi, mais nous rejetons comme abject et non humanitaire tout favo­

ritisme, racisme, privilege politique, religieux ou ethnique qui pourrait 

motiver 1'action sur Ie terrain. 

5 Sur I'interpretation «c1assique» des 

. 	Principes fondamentaux, voir J. Pictet, Les 

Principes fondamentaux de la Croix-Rouge et 

du Croissant·Rouge, Institut Henry·Ounant, 

Geneve, 1979; Fran~ois Bugnion, Le Comite 

international de la Craix-Rouge et la pratection 

des victimes de la guerre, CICR, Geneve, 1994, 

en particulier pp. 424.432, 944.951 et passim. 

6 Voir encore Hugo Slim, Sharing Universal 

Ethic. Spreading the Principle of Humanity 

Beyond Humanitarism, ECHO/DOl Conference 

on Principled Aid in an Unprincipled World: 

Relief, War and Humanitarian Principles, 

London, 1998. 
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En revanche, nous n'attendons pas que toute action huma­

nitaire soit neutre ni independante. On peut en effet tout afait imagi­

ner qu'une organisation prenne parti pour un camp et lui apporte une 

aide exclusive; une telle entreprise restera humanitaire. De meme, une 

organisation qui depend d'un seul donateur ou d'un seul parti peut 

apporter une aide utile, quelle que soit sa nurge de mancruvre poli­

tique. Mais dans les deux cas imagines, toujours dans Ie respect, au 

moment de l'action, du principe d 'impartialite. Pour la Croix-Rouge, 

ils vont certainement de pair7, mais Ie lien ne s'impose pas pour tous . 

N'est-il pas alors demode, irreel, de vouloir, comme Ie fait 

la Croix-Rouge, Ie CICR en particulier, maintenir a tout prix 

ensemble les principes d'impartialite, de neutralite et d'independance? 

Le CICR croit-il echapper aux pressions politiques? Ou ne fait-il pas 

preuve d'une coupable naivete en pensant que son action pourrait 

faire fi des ambigultes et des pieges que pose toute action sur Ie terrain 

des conflits? La reponse est non, dans les deux cas, bien sur. Toute 

action porte une part d'ambigulte, est sournise ades pressions. Seule 

l'inaction echappe aux critiques, et encore. Celui qui agit est sans 

cesse sous Ie feu, d'abord, des ses propres interrogations: est-ce assez? 

est- ce bien fait? faudrait- il faire autrement? ailleurs ? plus longtemps? 

Le travailleur humanitaire, s'il est honnete , doit presque toujours 

avouer qu'il devrait faire rnieux, et plus. n est Ie premier avoir l'im­

mensite des souffrances, l'intensite des destructions, l'ampleur des be­

soins, et son action lui semblera toujours trop modeste, insuffisante. n 
sera egalement choque, a juste titre, par la «concurrence » d' autres 

acteurs, la partialite des medias, l'insuffisance des ressources et l'aveu­

glement, souvent feint et hypocrite, des Etats ou de la « communaute 

internationale ». 

Nous ne voulons pas dire, ni defendre la these que l'ac­

tion humanitaire menee par Ie CICR pourrait echapper aux pressions 

politiques: Ie «nageur » qu'est l'acteur humanitaire qui, selon Jean 

7 Voir Marion Harroff·Tavel, « Neutralite et Croix·Rouge et du Croissant· Rouge, d'etre 

impartialite. De I'importance et de la difficulte guide par ces principes", RICR, nO 780, 

pour Ie Mouvement international de la novembre·decembre 1989, pp. 563'580. 
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Pictet, nage dans les eaux de la politique sans cependant s'y noyer, 

parfois «boit la tasse» ou a besoin d'une bouee amie. Mais l'existence 

de pressions politiques, la recuperation de l'action humanitaire par les 

parties au conflit n'otent en rien l' exigence de la neutralite, et seule 

l'independance permet, pour reprendre 1'image du nageur, d'aller 

d'une rive a 1'autre sans etre emporte par Ie courant. Ne pas prendre 

parti, c' est se placer aux cotes de ceux qui souffrent, qui sont desem­

pares , abandonnes, manipules. C'est aussi assurer une action dans la 

duree: conservant la confiance de tous, la Croix- Rouge pourra offrir 

ses services, non seulement dans l'urgence, mais aussi dans un proces­

sus de reconciliation, toujours necessaire, dans la reconstruction, dans 

Ie retablissement de nouvelles relations au sein de la communaute, 

entre les communautes. La diabolisation de 1'adversaire, l'assirnilation 

de tout un peuple (un pays) a la politique de ses dirigeants, Ie seul 

recours aux armes, cela represente- t- il des solutions durables? est-ce 

pour ces «ideaux» que Ie CICR devrait abandonner son indepen­

dance et sa neutralite ? 

La neutralite : demodee ou dangereuse? 

Un autre reproche fait au CICR, et parfois a la 

Croix-Rouge en general, serait d'adopter une neutralite complice, 

alors meme qu'il faudrait denoncer les violations des droits des per­

sonnes affectees par un conflit, une situation de violence ou d'oppres­

sion. Il convient de rappeler que neutralite - et en tout cas pour Ie 

CICR - ne veut pas dire silence; il y a cependant plusieurs manieres 

de parler, d' attirer l'attention sur des manquements ou des injustices. 

Ces dernieres annees, Ie CICR s'est d'ailleurs engage de maniere 

extremement visible et... audible pour Ie respect du droit humanitaire. 

Le CICR ne perd pas sa neutralite quand il releve des violations du 

droit international humanitaire, puisque son mandat se base precise­

ment sur ce droit : au contraire, la designation des manquements fait 

partie du travail de mise en a:uvre dudit droit. Inversement, Ie «silen­

ce» du CICR en certaines circonstances n'est pas un alibi ni une fai­

blesse; il n'intervient pas publiquement, parce que, dans son analyse, 

d'autres moyens seront rnieux a meme d'atteindre Ie but recherche: 

une protection efiicace des victimes d'un conflit arme. La encore, il 
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nollS semble important de mettre 1'accent sur la duree, de maintenir la 

possibilite d'agir avec toutes les parties aun conflit, de laisser sa chance 

aux evolutions politiques, aux changements de personnes, aux trans­

formations progressives d'une societe ou d'un gouvernement. La 

denonciation peut etre un aveu de faiblesse, une reaction sans suite 

possible aune situation ressentie comme bloquee. Le travail de persua­

sion, de constant et insistant dialogue, peut, quant a lui, demander 

davantage de courage, exiger une mobilisation beau coup plus longue 

des energies. L'«ingerence dans les affaires interieures» d'un pays peut 

etre necessaire; ailleurs, ou ad'autres moments, Ie respect de la souve­

rainete d'un Etat (mais certainement pas la soumission a celle-ci) 

representera un instrument plus solide pour influencer un acteur poli­

tique ou militaire. 

Le principe de neutralite, affirme par Ie Mouvement de la 

Croix-Rouge et du Croissant-Rouge, fait 1'objet de nombreux n1.al­

entendus: on Ie soupr,:onne, on 1'a vu, de mener aune complicite avec 

des gouvernements peu soucieux du respect de la personne humaine, 

on Ie croit expression de la naIvete propre aux ames genereuses. Au 

sein meme du Mouvement, certains 1'identifient ala passivite et veu­

lent lui adjoindre, au moins, un qualificatif: neutralite active. En fait, la 

neutralite de la Croix-Rouge est tres precisement l'illustration de sa 

volonte d'action : la neutralite n'est pas une fin en soi, mais Ie moyen 

de (mieux) agir. Neutre, et donc active; active parce que neutre, voila 

ce qu'est la Croix-Rouge. L'action dont nollS padons ici est non par­

tisane, ou plutot: elle cherche l'efficacite dans une prise de parti pour 

la seule victime; elle ne veut s'aligner ni sur une qualification poli­

tique ni sur un choix excluant une partie de la population dans Ie 

besoin. 

Des roles differents, des responsabilites specifiques 

pour chacun 

Nous n'avons pas l'arrogance de pretendre qu'une voie 

est, par principe, meilleure qu'une autre. Dans un monde complexe, 

aux menaces multiples, il serait illusoire de vouloir reduire 1'action 

humanitaire aun seul modele. NollS mettons plutot notre confiance, 

conune Ie demontre, notamment, Paul Bonard dans la complementa­
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rite des modes d'action des acteurs humanitaires8 : la denonciation 

(contraindre), la persuasion (convaincre), la substitution (remplacer) 

ont toutes, suivant les situations et les problemes a resoudre, une 

valeur intrinseque. Les memes acteurs ne peuvent cependant pas tous 

utiliser Ie meme mode d 'action, ni en changer a tout moment: il en 

va de leur credibilite et de leur efIicacite . Rien ne peut eviter Ie 

trouble moral, et ce serait une illusion de croire qu'on puisse echap­

per aux dilemmes ethiques que pose toute action9. Sans compter que 

1'action, y compris 1'action humanitaire, doit faire face a une «ecolo­

gie» qui, pour utiliser une expression d'Edgar Morin, rend impossible 

nne maitrise totale sur aucun processus: «Il faut etre conscient de ce 

que j'appelle d'ecologie de 1'action): une action echappe de plus en 

plus ala volonte et aux intentions de son initiateur, parce qu'elle entre 

dans les jeux d'inter-retroactions qui sont ceux du milieu social ou 

politique. Les consequences along terme d 'une action politique sont 

totalement imprevisibles. Acela, il faut associer 1'incertitude ethique. 

Si les moyens vils corrompent les finalites nobles, il peut arriver que 

des finalites viles se retournent contre leurs auteurs en vertu de l'eco­

logie de 1'action, comme il peut arriver que des nobles finalites soient 

captees comme moyens pour des finalites viles »10. Cela vaut aussi, avec 

certaines nuances, pour 1'engagement humanitaire et doit appeler 

chaque acteur engage dans ce domaine aune constante modestie et a 

la prudence. 

Proche de J'humain dans ce qu'il a de plus personnel et, en 

meme temps de plus universel - sa souffrance - , Ie «travailleur 

humanitaire » sait la fragilite de son engagement. Mais de cette modes­

tie nait aussi sa force, ou pour Ie dire comme Antonio Bruel: «La 

humildad de Cruz Roja es la que Ie permite saber 10 que puede hacer 

8 Paul Bonard, Les modes d'action des 

acteurs humanitaires. Criteres d'une camp le­

mentarite operationnelle, CICR, Geneve, 1998. 

9 Voir a ce propos I'eciairan te analyse 

d'Hugo Slim, Doing the Right Thing. Relief 

Agencies, Moral Dilemmas and Moral 

Responsiblity in Political Emergencies and 

War, Studies on Emergencies and Disaster 

Relief No.6, Nordiska Afrikaninstitut, 

Uppsala, 1997. 

10 E. Morin et S. Na"fr, Une politique de civi­

lisation, Arlea, Paris, 1997, p. 27. 
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hoy, y su creatividad y animo de progreso 10 que debe aprender hoy 

para poder hacer manana» 11. 

Nous plaidons ainsi fortement pour la distinction entre les 

acteurs,la responsabilisation de chacun dans son domaine, afin d 'ap­

porter ala souffrance humaine la plus grande variete de reponses pos­

sibles. Une complementarite qui reste donc attentive ala multiplicite 

des situations, mais aussi des «reponses» a des besoins en constant 

changement: une complementarite dans l'espace (chacun a sa place, 

pour couvrir, par exemple, un territoire et par une bonne coordina­

tion, reussir a apporter l'assistance qui importe aux victimes) et dans Ie 

temps (permettre dans la duree, au-dela de l'urgence, a une commu­

naute de retrouver sa dignite, son autonomie, sa creativite). L'huma­

nitaire (et ses difihents acteurs), Ie militaire (en ce qu 'il peut apporter 

de securite), la politique (transcendant les interets particuliers pour 

viser au bien du plus grand nombre) ont chacun une place dans cette 

construction. Mais I'humanitaire, en particulier, ne peut pas remplacer 

la politique (mais la politique, ou Ie rnilitaire peut «jouer a I'humani­

taire », ce qui ne resout pas grand-chose) . II est donc imperatif de cher­

cher, ensemble, dans Ie respect mutuel, les meilleures solutions pour 

celui que tous nous pretendons servir: l'etre humain atteint par la vio­

lence ou Ie desarroi . 

• 

11 Antonio Bruel Carreras, Ciento met it la Croix· Rouge de savoir ce qu'elle peut 

Cuarenta Anas de Utopia. Reflexiones acerca entreprendre, et c'est sa creat ivite et son 

de los prinipios fundamentales de la Cruz Raja esprit de progres qui lui indiquent ce qu'i1 faut 

y de la Media Luna Raja, Cruz Roja Espanola, apprendre aujourd'hui pour pouvoir agir 

Madrid 1999, p. 28. «('est I'humilite qui per· demain.» Traduction CICR. 
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Abstract 

Is humanitarian action everybody's affair? 
Reflections on an overworked concept 
by JEAN-Luc BLONDEL 

"Humanitarian" (as in "humanitarian action" or "humanitarian 

endeavour") has become a household word in recent times. Often it has 

been distinctly misused, as in the expression "humanitarian interven­

tion". The author of this article, a senior ICRC staff member, gives a 

reminder that humanitarian action is intended above all to saJeguard and 

promote the welfare oj human beings and to shield them Jrom violence 

and the abuse of power. He then discusses several policy issues which 

explain or support humanitarian policy. To sum up, he draws some 

conclusions which should preserve the true nature of humanitarian action 

in the present circumstances. In particular, he urges that a diversified 

approach be adopted to achieve the common goal, namely, to protect 

people in distress. 
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History of the law of war 
on land 

by 
HOWARD s. LEVIE 

F
or many millennia there was no such thing as humanity. in 

land warfare. From the caveman to biblical times, and for cen­

turies thereafter, the winner in battle took from the loser not 

only his life, but also all of his available belongings, including 

women, children, domestic animals and personal property. See, for 

example, the Bible, Numbers 31: 7-8, where the following appears: 

They made war on Midian as the Lord had commanded Moses, 

and slew all the men. In addition to those slain in battle, they 

killed the kings of Midian - Evi, Rekem, Zur, Hur and Reba, 

the five kings of Midian - and they put to death also Balaam, 

son of Beor. The Israelites took captive the Midianite women 

and their dependants, and carried off their beasts, their flocks, 

and their property. They burnt all their cities, in which they had 

settled, and all their encampments. They took all the spoil and 

plunder, both man and beast ... 

Similar statements will be found throughout the Bible. 

Unless circumstances permitted otherwise, all of the enemy who lived 

were killed and all their real property was seized or razed. An excep­

tion is to be found in the Koran, Surah xlvii, paragraph 4, which 

includes the following statement: 

When you meet in battle those who have disbelieved, smite 

their necks , and after the slaughter tighten fast the bonds, until 

HOWARD S. LEVIE is Professor Emeritus of Law, Saint Louis University Law 

School, and Adjunct Professor of International Law, U.s. Naval War College. He 

is also Colonel (ret.) , Judge Advocate General's Corps, u.s. Army. 
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the war lays aside its burdens. Then either release them as a 

favour, or in return for ransom. 1 

This dates from the sixth century AD. Sun Tsu, writing 

The Art of War in the fourth century BC, and Manu Sriti, an anony­

mous Sanskrit treatise (probably dating from sometime between 

200 BC and 200 AD), both forbade the slaying of prisoners of war, 

giving as alternatives absorption into one's own army (a practice fol­

lowed by Mao Tse-tung's communist army after the defeat of the 

Chinese Nationalists under Chiang Kai-shek in 1949, and by Kim 

II-Sung's North Korean army during their early successes in South 

Korea in 1950), enslavement, or ransom. Of course, anyone of these 

alternatives, inhumane as they may appear, was more humane than the 

earlier practice which had existed at the time of the period covered by 

the Bible. 

It is obvious that at this period in the evolution of 

mankind humanity played no part, or a very small and almost acciden­

tal part, in land warfare. The captured soldier knew that the fate which 

awaited him was either death or enslavement. Ransom existed as a 

practice but was a very limited procedure until the Middle Ages, and 

even then applied only to the knight and not to the common soldier. 

Several centuries later, the practice of exchange of prisoners of war 

evolved. This practice continued up to the American Civil War 

(1861-1865), when an agreement to that effect was reached by the 

belligerents, but it proved to be completely ineffective. 

Codification of the law of war on land 

The first attempt to lay down specific humanitarian rules 

to be applicable in time of war was the so-called Lieber Code, drafted 

by Professor Francis Lieber and, after revision by a board of officers, 

promulgated as General Orders No. 100 of the Union Army in 1863.2 

tin the translation of M. Z. Kahn (1971). 

2 Reprinted in D. Schindler and J. Toman, 

The Laws of Armed Conflicts, 3rd ed., 

Martinus Nijhoff Publishers/Henry Dunant 

Institute, Dordrecht/Geneva, 1988 (here· 

inafter cited as Schindler(Toman) , p. 3. See 

also M. Deltenre, Recueil general des lois et 

wutumes de la guerre, Les Editions Ferd. 

Wallens·Pay, 1943 (texts in French, Flemish, 

German and English). 
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Section II of that Code, containing Articles 31 to 47, provided for the 

"Protection of persons and especially of women, of religion, the arts 

and sciences. Punishment of crimes against the inhabitants of hostile 

countries". There were also provisions requiring the humane treat­

ment of prisoners of war. 3 This Code was, of course, a national action, 

not applicable to other countries, but it served as one of the sources of 

the international actions which were to follow. 

That same year, 1863, an international conference meeting 

in Geneva drafted resolutions which called for each country to estab­

lish a conunittee to assist the medical services, and to provide for the 

neutrality of ambulances and medical personne1. 4 This was the precur­

sor for the Geneva Conferences which drafted the 1864 Convention 

for the Amelioration of the Condition of the Wounded in Armies in 

the Field5 and the 1868 Additional Articles relating to the Condition 

of the Wounded in War.6 

In 1874 an international conference called by the Russian 

government met in Brussels and adopted the International Declaration 

Concerning the Laws and Customs ofWar,7 a document which con­

tained many provisions intended to make land warfare more humane. 

Unfortunately, it never became effective for lack of ratifications.8 

However, it served as one of the sources for the Regulations attached 

to the 1899 Convention (II) with Respect to the Laws and Customs of 

War on Land, drafted by the (first) International Peace Conference in 

The Hague. It was in the preamble to this Convention that the famous 

de Martens Clause made its appearance. It states: 

Until a more complete code of the laws of war is issued, the 

High Contracting Parties think it right to declare that in cases 

not included in the Regulations adopted by them, populations 

3 Lieber Code, Section III , Articles 49 to 80. on the Laws of War on Land (Schindler/ 

4 Schindler/Toman, p. 275. Toman, p. 35). This was, of course, an unoffi· 

5 Schindler/Toman, p. 279. cial document, but, like the unratified 

6 Schindler/Toman, p. 285. Brussels Project, its importance in the draft· 

7 Schindler/Toman, p. 25 . ing of subsequent conventions on the law of 

8 In 1880, the Institute of International Law war cannot be overestimated. 

completed the drafting of the Oxford Manual 



342 HISTORY OF THE LAW OF WAR ON LAND 

and belligerents remain under the protection and empire of the 

principles of international law, as they result from usages estab­

lished between civilized nations, from the laws of humanity, and 

the requirements of the public conscience.9 

At the same time three Declarations were adopted, one 

prohibiting the launching of projectiles and explosives from balloons, 10 

one prohibiting the use of asphyxiating gases, II and one prohibiting 

the use of expanding bullets. 12 

The Second International Peace Conference, held in The 

Hague in 1907, adopted a slightly redrafted set of the Regulations 

attached to the 1907 Convention (IV) respecting the Laws and 

Customs ofWar on LandY The only Declaration that it readopted was 

that relating to the dropping of projectiles and explosives from bal­

loons.14 

In 1906, an international conference met in Geneva and 

updated the 1864 Convention and the 1868 Additional Articles. It was 

this 1906 Convention for the Amelioration of the Condition of the 

9 Schindler/Toman, p. 70. The clause was 

repeated in a somewhat extended form in the 

1907 Hague Convention IV and in the 1977 

Additional Protocol I. 

10 Schindler/Toman, p. 202 . This 

Declaration was to be in force for only five 

years . However, at the 1907 Second 

International Peace Conference its effective· 

ness was extended to "the close of the Third 

Peace Conference". Ibid. As that Conference 

has never taken place (it was to have con· 

vened eight years after the end of the 1907 

Second Peace Conference, but World War I 

broke out before that date was reached), it 

has been argued that the Declaration is still in 

force; moreover, since it prohibited the dis· 

charge of projectiles and explosives from bal· 

loons "or by other new methods of a similar 

nature", it is sometimes argued that bombing 

by aircraft violates this Declaration . Needless 

to say, no nation has accepted this argument. 

11 Schindler/Toman, p. 105. Germany vio· 

lated this Declaration by using gas projectiles 

in Poland in 1915 during World War I. When the 

Germans initiated the use of chlorine at Ypres 

in 1916, the claim was made that it was not a 

violation of the Declaration because no pro· 

jectiles were used, the gas having been con· 

tained in barrels which were opened to allow 

the wind to carry the gas to the Allied lines. 

Nevertheless, that act initiated general gas 

warfare, a type of warfare which resulted in 

over 1,000,000 casualties during World War I. 

12 Schindler/Toman, p. 109. This Declara· 

tion was the prohibition of dumdum bullets. 

Infra, notes 26 and 27. 

13 Schindler/Toman, p. 63. 

14 Supra, note 9. The other two Declara· 

tions adopted at the 1899 International Peace 

Conference had no time limits. 

http:loons.14
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Wounded and Sick in Armies in the Field15 which was in force during 

the First World War. It was superseded by the 1929 Convention for the 

Amelioration of the Condition of the Wounded and Sick in Armies in 

the Field16 which was, in turn, superseded by the 1949 Convention for 

the Amelioration of the Condition of the Wounded and Sick in 

Armies in the FieldY 

While the Regulations attached to the 1899 and 1907 

Conventions respecting the Laws and Customs ofWar on Land had 

contained a number of almost identical provisions for the protection 

of prisoners of war, it was not until 1929 that an international confer­

ence drafted a convention dealing exclusively with that subject. 18 The 

1929 Geneva Convention relative to the Treatment of Prisoners of 

War19 was in force during World War II. However, Japan was not a 

party to it. This Convention was, in turn, superseded by the 1949 

Geneva Convention relative to the Treatment of Prisoners of War. 20 

When hostilities were initiated in Korea in 1950, few nations had rati­

fied this latter Convention. However, the International Committee of 

the Red Cross called upon each individual participant in those hostil­

ities to apply the provisions of the 1949 Convention and they all stated 

their agreement to do SO. 21 

15 Schindler/Toman, p. 301. 

16 Schindler/Toman, p. 325. This Conven· 

tion was in force during World War II, but a 

number of the belligerents were not parties 

to it. 

1? Schindler/Toman, p. 373. All but four or 

five small nations with no armies are party to 

this Convention. 

18 In World War I the provisions of the 1907 

Hague Regulations with respect to prisoners 

of war had been found so inadequate in cover· 

age that a number of bilateral and multilateral 

agreements on the subject had been negoti· 

ated by the belligerents during the hostilities. 

19 Schindler/Toman, p. 339. The same 

Diplomatic Conference drafted the 1929 

Convention for the Amelioration of the Condi· 

tion of Wounded and Sick in Armed Forces in 

the Field and the 1929 Convention for the 

Amelioration of the Wounded, Sick and Ship· 

wrecked at Sea (Schindler/Toman, pp. 373 and 

401, respectively) which were widely adopted. 

20 Schindler/Toman, p. 423. Once again, 

all but a handful of small nations with no 

armies are party to this Convention. It should 

be noted that the 1949 Convention relative to 

the Protection of Civilian Persons in Time of 

War (Schindler/Toman, p. 495), the first con· 

vention devoted exclusively to the protection 

of civilians in time of war, was also drafted at 

that time. 

21 North Korea, unwilling to take any 

action recognizing the JCRC, sent its reply to 

the Secretary·General of the United Nations, 

stating that it "is strictly abiding by principles 

of Geneva Convention in respect to Prisoners 

of War." As is well known, this was anything 

but the case! 

http:subject.18
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Evidence of the modern effort to make land warfare more 

humane is to be found in a 1968 resolution of the General Assembly of 

the United Nations which stated in part as follows: 22 

1. Affirms resolution XXVIII of the XXth International 

Conference of the Red Cross held atVienna in 1965, which laid 

down, inter alia, the following principles for observance by all 

governmental and other authorities responsible for action in 

armed conflicts: 

(a) That the right of the parties to a conflict to adopt 

means of injuring the enemy is not unlimited; 

(b) That it is prohibited to launch attacks against the civil­

ian populations as such; 

(c) That distinction must be made at all times between 

persons taking part in the hostilities and members of the civilian 

population to the effect that the latter be spared as much as pos­

sible. 

2. Invites the Secretary- General, in consultation with the 

International Committee of the Red Cross and other appropri­

ate international organizations, to study: 

(a) Steps which could be taken to secure the better appli­

cation of existing humanitarian international conventions and 

rules in all armed conflicts; 

(b) The need for additional humanitarian international 

conventions or for other appropriate legal instruments to ensure 

the better protection of civilians, prisoners and combatants in all 

armed conflicts and the prohibition and limitation of the use of 

certain methods and means of warfare ( ... ). 

A Diplomatic Conference was convened in 1974 to fill in 

the lacunae which had been found to exist in the 1949 Geneva 

Conventions. So difficult was it to obtain strong support for various 

provisions that it was not until 1977 that the conference reached 

agreement on a Protocol Additional to the Geneva Conventions of 

22 UNGA Res. 2444 (XXII I) of 19 December 

1968, reprinted in Schindler/Toman, p. 263. 
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12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (Protocol 1),23 as well as a Protocol 

Additional to the Geneva Conventions of 12 August 1949, and relating 

to the Protection ofVictims of Non-International Armed Conflicts 

(Protocol II), adopted on 8 June 1977.24 

Limitations on the use of weapons 

Almost all of the international activity mentioned above 

has dealt with the humane treatment to be accorded in land warfare to 

individuals, civilian non-combatants and prisoners of war. Limitations 

on the use of certain weapons are certainly another area which falls 

within the scope of international humanitarian law to be applied in 

time of war on land. While the international community has been 

much slower in addressing this subject, action to that effect has been 

taken on a number of occasions, particularly in the latter part of the 

present century. 

The weapons of the early known period were primarily 

the bow and arrow, the sword, the spear and the throwing knife or 

other thrown object.25 None of these weapons would be considered 

inadmissible if they were used today; in fact, many of them, like the 

bayonet, are still used in one form or another and there has been no 

complaint that they are inhumane. As time went on, the bow and 

arrow evolved into a much more powerful weapon in the form of the 

23 Schindler/Toman, p. 621. The United 

States has not ratified this Protocol, both 

because in its opinion it makes co lonial wars 

international and because it abolishes the 

requirements for the recognition of a legiti · 

mate combatant. 

24 Schindler/Toman, p. 689. Prior to the 

drafting of this Protocol the only international 

humanitarian law provision with respect to 

non-international (civil) wars had been Arti­

cle 3 of the 1949 Geneva Conventions. 

25 David used a sling and a stone in his 

encounter with Goliath and, having rendered 

him unconscious or dead, proceeded to cut 

off his head. The use of the sling and the 

stone as a weapon of war was legitimate ­

and wou ld probably be legitimate today. 

However, if Goliath was only unconscious, the 

act of cutting off his head would today be an 

inhumane act, and a war crime. If Goliath was 

dead, then David also committed what today 

would be a war crime, the maltreatment of the 

dead body of an enemy. See James H. Jeffries, 

" Law of war trivia", Proc. U.s. Naval Inst., 

Vol. 114, June 1988, p. 57. 

http:object.25
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longbow and the cross-bow. Unfortunately, poison was sometimes 

placed on the arrowhead, and at the end of the thirteenth century this 

practice reached Europe. 

The next major step in the evolution of weapons of war­

fare was the development of gunpowder and the gun, of which the first 

mention is in the middle of the fourteenth century. This weapon, from 

handgun to heavy artillery, still exists in many forms which would be 

completely unrecognizable to its original users. It does not appear that 

the gun, firing an ordinary bullet, or artillery, firing a shell, has ever been 

charged with being an inhumane method ofland warfare. 

Later the Russians invented a bullet which exploded on 

impact. Originally it did so only on striking a hard object, but later it 

was modified in such a way that it would explode on contact with a 

soft object, such as a human body. Considering this to be inhumane, 

the Russian government convened an international conference at 

St Petersburg which drafted the 1868 Declaration Renouncing the 

Use, in Time of War, of Explosive Projectiles under 400 Grammes 

Weight.26 Thus explosive rifle bullets were banned even before they 

had been used in land warfare, but explosive artillery shells remained 

lawful. 

In its clashes with local inhabitants on the Indian frontier 

111 the late nineteenth century the British used bullets known as 

"dum-dums", because they were manufactured in an arsenal situated 

in Dum-Dum, Bengal. The peculiarity of these bullets was that the 

lead core was exposed, so that instead of passing through a body it 

expanded on impact and tore it apart. Declaration IV(3) of the 1899 

First Peace Conference prohibited " the use of bullets which expand or 

flatten easily in the human body, such as bullets with a hard envelope 

which does not entirely cover the core or is pierced with incisions" .27 

26 Schindler/Toman. p.101. Both sides are alleged to have used them duro 

27 Schindler/Toman. p. 109. - The British ing World War I. Even today instances will be 

are alleged to have used dumdum bullets in found where individual soldiers pierce the 

South Africa and the Russians are alleged to ends of their bullets with a knife. thus in effect 

have used them in their war with the Japanese. making them dumdum bullets. 

http:incisions".27
http:Weight.26


347 RICR JUIN IRRC JUNE 2000 VOL.82 N° 838 

It has long been appreciated that international humanitar­

ian law applicable in land warfare was sadly deficient in restrictions 

when it came to bacteriological and toxin weapons,28 chemical 

weapons, and certain types of conventional weapons. 29 Numerous res­

olutions on these subjects had been adopted by the General Assembly 

of the United Nations and by various humanitarian organizations, but 

it was not until 1972 that an international conference was convened to 

draft a convention with respect to bacteriological weapons. It was suc­

cessful in its endeavour and there is now such a convention to which 

almost every nation on earth is party.30 It not only prohibits the devel­

opment, production, and stockpiling of such weapons, but requires the 

destruction within nine months of the Convention's entry into force 

(a date which has long since passed) of "all agents, toxins, weapons, 

equipment and means of delivery". 

In 1980 a diplomatic conference meeting in Geneva 

drafted the Convention on Prohibitions or Restrictions on the Use of 

Certain Conventional Weapons Which May Be Deemed to be 

Excessively Injurious or to Have Indiscriminate Effects. 31 The 

Convention itself has no substantive provisions but is a "carrier" for 

three Protocols. Its Protocol I prohibits the use of "any weapon the 

primary effect of which is to injure by fragments which in the human 

body escape detection by X-rays". Inasmuch as no such weapon was or 

is known to exist at the present time, this Protocol was adopted with­

out dissent. Protocol II prohibits or restricts the use of mines, booby 

traps and other devices. As we shall see, the prohibitions and restric­

tions on the use of mines are not what they appear to be. Finally, 

28 While the 1925 Geneva Protocol 

included a ban on bacteriological weapons, 

this fact was rarely noted and the Protocol 

was always referred to as a "gas" Protocol. 

29 Reference to nuclear weapons has been 

omitted because, while there are treaties on 

this subject, there is no multilateral interna· 

tional convention banning their use, nor is 

there likely to be one in the foreseeable 

future. The recent nuclear tests by India and 

Pakistan are indicative of the comparatively 

uncontrolled status of this weapon. 

30 Convention on the Prohibition of the 

Development, Production and Stockpiling 

of Bacteriological (Biological) and Toxin 

Weapons and on their Destruction, 10 April 

1972, Schindler/Toman, p. 137. 

31 Schindler/Toman, p. 179. 

http:Effects.31
http:party.30
http:weapons.29
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Protocol III prohibits or restricts the use of incendiary weapons. Once 

again, the prohibitions and restrictions on the use of incendiary 

weapons are not what they appear to be. 

The prohibition on the use of anti-personnel mines set 

forth in Protocol II is in fact limited to their use against civilians and 

civilian objects. The use of mines remains one of the most inhumane 

acts of war today, not because they are any more effective than an 

explosive artillery shell, but because once they are buried their loc­

ation is soon forgotten and they remain a danger to innocent civilians 

even when hostilities have ended. It is estimated that there are over 

one hundred million mines buried throughout the world (Mghanistan 

alone is infested with millions of mines) and every week dozens of 

civilians are killed or maimed by mines planted long ago and whose 

location is no longer known. Efforts to draft a convention banning the 

use of land mines have been continuous in recent years. 32 At last, on 

3 May 1996, the Amended Protocol II , which remedies some of the 

deficiencies of the original Protocol II of 1980, was accepted,33 and on 

18 September 1997 a Convention on the Prohibition of the Use, 

Stockpiling, Production and Transfer ofAnti- Personnel Mines and on 

their Destruction was adopted at Ottawa Y This Convention has not 

yet come into force. It will do so on the first day of the sixth month 

after receipt by the Secretary-General of the United Nations of the 

40th instrument of acceptance. Reservations are not permitted. 

The use of fire in warfare has a long and ancient history. 

However, the prohibition on the use of fire set forth in the 1980 

Protocol III is likewise limited to "individual civilians or civilian 

objects" and to "military objectives located within a concentration of 

civilians" . Inasmuch as fire causes as much or more pain than a dum­

32 Elsewhere, the present author has sug- proximity of civilians. Another possible 

gested a Convention banning mines other requirement is that every mine that is laid be 

than those requiring several tons of pressure required to contain a timed self-deactivation 

to explode them . This would make them use- mechanism. 

ful as protection against tanks, but would pre- 33 35 I.l.M. 1206 (1996). 

vent their activation by contact with or the 34 361.l.M. 1907 (1997). 

http:years.32
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dum bullet, it would appear that far stricter limitations on its use are 

justified. Unfortunately, there seems little probability of such action. 

The Treaty ofVersailles, which ended World War I, con­

tained a provision which prohibited the use of asphyxiating, poisonous 

or other gases and all analogous liquids, materials or devices. This 

undoubtedly referred to Declaration IV(2) of the 1899 Peace 

Conference.35 In 1922 a small group of nations drafted the Treaty of 

Washington which, while basically intended to place controls on sub­

marine warfare, contained a provision under which the use of 

"asphyxiating, poisonous or other gases and all analogous liquids, 

materials or devices" was prohibited.36 This convention was to become 

effective only if ratified by all the drafting States. As France failed to 

ratify it, the convention never came into force. 

In 1925, however, a League of Nations arms conference 

meeting in Geneva took it upon itself to draft a Protocol for the 

Prohibition of the Use in War of Asphyxiating, Poisonous or Other 

Gases, and of Bacteriological Methods ofWarfareY Finally, in January 

1993 a Diplomatic Conference meeting in Paris adopted the 

Convention on the Prohibition of the Development, Production and 

Stockpiling of Chemical Weapons and on their Destruction.38 While 

the ratifications of this Convention were slow in the making, by the 

end of 1997 well over 100 States had become parties to it.39 

Conclusion 

It is apparent from the foregoing review of international 

activities in this area over the past century and a half that nations have 

become more and more aware of the need for restrictions on the meth­

ods of conducting warfare, resulting in the formulation of numerous 

35 Schindler/Toman, p. 105. 39 Whether other States will accept the rat· 

36 Schindler/Toman, p. 877. ification by the United States remains to be 

37 Schindler/Toman, p. 115. Although this seen, as it conta ins a multitude of reserva· 

Protocol was very widely accepted, the United tions, including one with regard to the prohi· 

States did not ratify it until 1975, fifty years bition of the use of herbicides. Moreover, 

later! Article XXII of the Convention specifically pro· 

38 32 I.L.M. 800 (1993). hibits all reservations. 

http:Destruction.38
http:prohibited.36
http:Conference.35
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international agreements aimed at making warfare less inhumane, par­

ticularly with respect to the helpless, such as non-combatants and pris­

oners of war. Unfortunately, a number of nations have seen fit to abstain 

from becoming parties to many of these humanitarian agreem.ents and, 

on occasion, parties to them have seen fit to disregard their provisions 

(particularly in instances of internal conflict). This was recognized in 

the "war crimes" trials conducted afterWorldWar II and, more recently, 

by the United Nations in the creation of special international criminal 

courts for the formerYugoslavia and for Rwanda, as well as by the 1998 

Rome Convention establishing the International Criminal Court. In 
any future conflicts it can be expected that, while most nations will 

endeavour to comply with the humanitarian rules for the conduct of 

warfare, there will unfortunately always be renegade nations which, 

whether or not parties thereto, will violate their provisions whenever it 

appears to their advantage to do so. 

• 

Resume 

l'histoire du droit de la guerre sur terre 
par HOWARD S. LEVIE 

Ce bref recit de la main d'un des grands maftres du droit des con­

flits armes presente I'evolution du droit de la guerre sur terre atravers les 

ages. De l'Ancien Testament de la Bible et des ecrits de Sun Tsu au 

Statut de Rome de la Cour penale internationale, I' auteur met en 

lumiere les points forts du droit humanitaire. II conclut son analyse par 

la constatation que Ie droit a sans aucun doute fait de grands progres en 

vue d'imposer des limites ala violence meurtriere de la guerre. Toutefois, 

il constate que la volonte n'est pas toujours presente pour respecter, en 

toutes circonstances, les obligations acaractere humanitaire. 
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Reuniting children separated 
from their families after the 
Rwandan crisis of 1994: 
the relative value of a 
centralized database 

by 
MAARTEN MERKELBACH 

T 
HE vulnerability of children during armed conflict is rec­

ognized both in general internationallaw' and in particu­

lar in international humanitarian law, 2 which stipulate spe­

cific protection measures for children. Children separated 

from their families are more vulnerable still. Apart from caring for 

them, an important part of their protection is to reunite them with 

their families . This requires the following: first, identifYing these chil­

dren among the rest of the population; second, registering and inter­

viewing them; third , tracing their parents or relatives during or after 

the chaos of war and mass migration; and fourth, making the reunifi­

cation physically possible. 

In 1994, war and genocide in Rwanda killed between 

500,000 and 800,000 people and an estin1.ated two million Rwandans 

fled to neighbouring countries. Both in Rwanda and in the refugee 

camps, the humanitarian aid agencies that had come to the region in 

MAARTEN MERKELBACH is a delegate of the International Committee of the Red 

Cross. He took part in the ICRe programme for unaccompanied children in the 

Great Lakes region of Africa (1994-1997). 
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response to the emergency saw that many thousands of children were 

alone, that is, they were apparently unaccompanied by adult family 

members. However, they could not be assumed to have been orphaned 

until all possible attempts to identifY parents or other close family 

members had been exhausted - a process that can take years. 

Registering unaccompanied children 
In June 1994 the International Committee of the Red 

Cross, the International Federation of Red Cross and Red Crescent 

Societies, the Office of the United Nations High Commissioner for 

Refugees and the United Nations Children's Fund together agreed 

that a coordinated approach to the plight of these unaccompanied 

children was essential. On the assumption that computerized matching 

would facilitate their reunification with their families, it was decided 

to centralize on a database the names and other details of unaccompa­

nied children and of parents looking for their children. The responsi­

bility for setting up and running this database was assigned to the 

ICRC3 

The agencies agreed on general criteria for the registra­

tion and reunification of unaccompanied children. Only children less 

than 18 years old who were separated from their parents or other close 

(adult) relatives were registered. The process of reunification with par­

ents or other (adult) members of the family had to take into account 

that the notion of what constitutes a family is broader in Central 

Africa than in the industrialized world. 

1 Convention on the Rights of the Child. of 

20 November 1989. 

2 Fourth Geneva Convention relative to the 

Protection of Civilian Persons in Time of War. 

12 August 1949. in particular Article 50; 

Protocol additional to the Geneva Conven· 

tions of 12 August 1949, and relating to the 

Protection of Victims of International Armed 

Conflicts (Protocol I) . 8 June 1977. in particular 

Articles 77 and 78; Protocol additional to the 

Geneva Conventions of 12 August 1949, and 

relating to the Protection of Victims of Non· 

International Armed Conflicts (Protocol II), 

8 June 1977. in particular Article 4. para. 3. 

3 Joint Statement of the International 

Committee of the Red Cross (iCRC), the Office 

of the United Nations High Commissioner for 

Refugees (UNHCR), the United Nations 

Children'S Fund (UNICEF) and the Interna· 

tional Federation of Red Cross and Red 

Crescent Societies (international Federation) 

on the Evacuation of Unaccompanied Children 

from Rwanda, Geneva, 27 June 1994. 
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The information recorded for each unaccompanied child 

was standardized for use. A copy of each paper registration in the field 

was transferred to the ICRC for entry into its database at the ICRC 

Tracing Office in Nairobi. A total of61 different agencies and organi­

zations transmitted registration forms to the ICRe. Similarly, a second 

standard form was used to register tracing requests, that is , enquiries 

from parents looking for their children. The information given on 

such forms was likewise transferred to the central database in Nairobi. 

Any changes in the respective child's whereabouts were also entered. 

The third form of standardized data entry related to successful reunifi­

cations (when the child was physically handed back into the care of 

the fanlily) ; data on this form included the reuniting agency and cer­

tification by the family of the reunification. A total of 75 agencies 

transmitted copies of reunification documents to the ICRe. All regis­

trations, tracing requests and family reunifications were entered in the 

database. The registrations recorded in the database were effected in 

Rwanda, in refugee camps in the province of Kivu (Democratic 

Republic of Congo, formerly Z aire) , Tanzania, Uganda and Burundi, 

and in European countries which had accepted Rwandan children 

after their evacuation; reunifications took place within Rwanda itself, 

between Rwanda and refugee camps, between and within refugee 

camps and between Rwanda and Europe. 

The software - called Standard 4 - uses the Clipper 

progranmling language and runs on MS-DOS platforms; its data is 

stored in dBase files. It is a programme developed by the ICRC in the 

early 1990s, constantly updated ever since and used in all its operations 

to manage data on individuals. 

In order to coordinate with the many agencies in the 

field, to register and follow up the information, to centralize the data 

and to keep track of and reunite these unaccompanied children with 

their families the ICRC set up offices at ten places in Rwanda, three 

in Kivu province and two in Tanzania , as well as one each in Burundi 

and Uganda. At the height of the crisis these offices were staffed by 

over 40 expatriate and 600 national staff. All required training, coor­

dination and clear procedures for data gathering and data handling. 

Data entry in Nairobi, Kenya , required standardization not only of 
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procedures for data entry itself but also of seemingly straightforward 

data such as personal and place names. Some points indicating the 

particular difficulty of managing a database with names of people and 

places from R wanda are given in Table 1. The time lapse between reg­

istration of a child and entry in the database varied from two to seven 

months (see Figure) . 

By 31 December 1997 the database contained 271,297 

names, of which 119,577 were of children registered as unaccompa­

nied. It should be noted that this figure pertains to the number of chil­

dren and not to the number of registrations carried out, for many chil­

dren were in fact registered more than once and by more than one 

organization. Table 2 shows a breakdown of the main outcome of this 

caseload. 

Chronology: three phases of activity 

The joint interagency approach was not decided upon 

until late June 1994; however, the database does include a limited 

number of registrations and tracing requests collected by the ICRC as 

of April 1994. The data therefore cover a period from April 1994 to 

December 1997. The way that the database was used varied during 

this 45-month period. Three phases can be distinguished, during 

which new registrations and reunifications continually took place 

(Figure 1): 

• 	 Phase 1 (April 1994 to August 1995) covers the period of the initial 

emergency and the spectacular migration of 850,000 people in 

four days to Goma in northern Kivu, subsequent data gathering 

and entry into the database. It ends when the bulk of the data had 

b een entered and started to be shared with other organizations. 

Some agencies did nevertheless reunite children during this 

period; they must have done so without the assistance of the data­

base. However, reunifications brought about by the ICRC at that 

time, including those in which a tracing request was made by the 

family, very probably did benefit from the database in some way. 

For example, families had access to the ICRC database to check 

whether their children had been registered somewhere, and in 

many cases were thus able to find their children without relying on 
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an organization to reunite them. Follow-up in the field allowed 

these reunifications to be documented and subsequently entered as 

such in the database. 

• 	 Phase 2 (September 1995 to October 1996) covers the period 

when the refugee populations were more or less stable in the 

camps and when most of the registration data had been entered 

in the database. During this phase, the database was shared with 

other agencies in a variety of ways, for example, by transmitting 

extracts from the database on individual children registered and 

by listing children according to their whereabouts in a camp or 

children's centre. Especially useful in this phase was the ability to 

group hundreds of children according to their place of origin; 

communities, villages and refugee camps could then be approached 

with lists of children with a likelihood of finding the relatives 

there. In view of the availability and use of the collected data, the 

reunifications in this phase can be assumed to have been attribut­

able to the database. 

• 	 Phase 3 (November 1996 to December 1997) corresponds to a 

new period of migration in the form of the mass return of 

Rwandans to Rwanda in la te 1996 and early 1997 from the 

refugee camps in Kivu and Tanzania; this was followed by the 

return of those who had fled further into the Democratic 

Republic of Congo. There were also new separations as a result 

of this population movement and hence an increase in new regis­

trations. Reunifications in this phase were rapid and unassisted 

by the database; adults had either remained at or returned to their 

place of origin, and newly registered unaccompanied children 

were taken to their place of origin to be identified by family mem­

bers and thus reunited with them on the spot. Registrations and 

reunifications were nevertheless docum.ented and subsequently 

entered in the database. During this phase many previous registra­

tions of unaccompanied children were of necessity "suspended" 

because they were no longer in the camps; these cases were labelled 

as such in the database. Some of them. were gradually reactivated 

as children reappeared in a transit camp and were then registered 

agam. 
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Inappropriate registrations 

In Phase 1 several agencies reported that registration crite­

ria were not being applied systematically and that some registrations 

should have been discounted. Follow-up in the field revealed that some 

"unaccompanied children" were in fact accompanied by other adult 

relatives, or even a parent; these cases were closed on the database. 

Others clearly knew the whereabouts of their parents, and vice versa, 

and had been voluntarily placed by parents in the centres run by relief 

agencies to benefit from food and other assistance given there. These 

cases were also closed in the database, but often continued to be han­

dled by specialized agencies in view of the social or economic problems 

faced by the families that had resorted to voluntary placement. In Phase 

2, follow-up of all children enabled application of registration criteria 

to be reviewed on a case-by-case basis. It was then also found that some 

registered children simply could not be retraced and were unknown at 

the place of registration. These cases were labelled in the database as 

"not seen since 1994" and subsequently as "closed", after a check on 

the identities at the given place of origin revealed that they were not 

recognized by any of the communities' inhabi tants. The conclusion was 

that the names or addresses were fictitious, for in a close-knit, commu­

nity-based social structure such as that in Rwanda, inhabitants know 

each and every individual of a community. Failure to recognize a child's 

stated identity in such a community is highly unlikely. In brief, cases 

were closed in the database for reasons other than family reunification. 

Audit 
Given the quantity of data collected, the geographical 

spread, the complexity of the data handling, the extraordinary circum­

stances, the cost and the multiple agencies present in the field, the 

ICRC wanted to evaluate the efficacy of the central database in case 

such a crisis ever arose again. The following aspects were examined: 

first, the project's overall success; second, how, why and which reunifi­

cations were attributable, in the different phases described, to the cen­

tralization of data; third, which proportion of the workload was inap­

propriate; and fourth, whether the approach adopted was an 

appropriate response to the emergency. 
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Method 
In the database, the following data entered between April 

1994 and the end of 1997 were examined by month: 

the number of children registered as unaccompanied and the 

number of famjly tracing requests in the field; 

the number of children registered and the number of family trac­

ing requests entered into the database; 

the number of reunifications of children with their families and 

the agency responsible for the reunification. 

The data covering the 4S-month period were then 

analysed in relation to the three phases described above. 

With knowledge of how the database was used in the 

three phases and of which agency - or the family itself - was 

instrumental in the reunification, a calculation was made as to which 

reunifications were assisted by the database and which were not. In 

Phase 1, only falTlily reunifications carried out by the ICRC and 

by the families themselves can be assumed to have been facilitated by 

the database ; all others were necessarily carried out without its assis­

tance. During Phase 2, family reunifications can be considered as hav­

ing been facilitated by the database. During Phase 3, family reunifica­

tions can be considered as having been carried out without assistance 

from it. 

The proportion of inappropriate registrations was exam­

ined in relation to Phases 1 and 2 only because this was not a primary 

consideration in Phase 3. The number of inappropriate registrations 

was calculated by combining the number of children inappropriately 

registered as unaccompanied with those classified as "not seen since 

1994"; the latter cases can be assumed to have been subsequently 

closed after follow-up in the field. 

The number of children who refused in Phases 1 and 2 to 

return to their families despite successful location of their relatives in 

R wanda was recorded. Likewise recorded was the number of children 

whose case was "suspended" at the end of Phase 2, as well as the num­

ber of"suspended" cases that were subsequently reactivated in Phase 3, 

i.e. those relating to children who returned to Rwanda and were 

re-registered upon arrival in transit camps. 
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Figures for reunifications of children registered in the 

Goma area between April to August 1994 were examined separately. 

Results of the audit 

Table 2 shows the overall number of registrations and 

reunifications. 

Of the 56,984 children eventually reunited with their 

families , 9,547 (16.7%) were reunited as a result of parents having con­

sulted the database in search of their child with or without having 

lodged a formal tra6ng request; 3,495 (6.1 %) reunifications resulted 

from the computerized matching system, i.e. the children concerned 

were both registered themselves and sought as a result of a tracing 

request submitted by the family. As there may be some overlap 

between these two categories, the total number of reunifications as a 

result of mere consultation of the centralized database lies between 

9,547 (16.7%) and 13,042 (22.7 %) . 

The graph in Figure 1 shows, by month, the number of 

registrations and family tracing requests in the field, their entry into the 

database, and the number of reunifications ofchildren with their families . 

Table 3 shows the proportion of reunifications in each 

phase that were definitely not assisted by the database, and those that 

were, or most likely were, assisted by it. 

Table 4 shows registrations, reunifications, inappropriate 

registrations, cases "suspended" and those that had remained active at 

the end ofPhase 2.The "suspended" cases also included 6,771 children 

in the camps who had refused to return although their families had 

been traced in Rwanda. 

In Phase 3, 17 % of the "suspended" cases were reactivated. 

Of the 7,638 children registered in the Goma area 

between April and August 1994,4,532 (59.3 %) were reunited with 

their families; of these 3,591 (79.2 % of those reunited) were reunited 

in the Goma area. 

Evaluation of the programme 
Reuniting unaccompanied Rwandan children with their 

families during the period under consideration was fraught with 
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difficulties. There were considerable cultural and social cOlTlplexities 

influencing data gathering and tracing, as alluded to in Table 1. 

Furthermore, each reunification after registration and tracing entailed 

physical relocation of at least some of the people concerned to com­

munities which had suffered a tremendous social upheaval and severe 

trauma. Political sensitivities between and within the dispersed com­

munities exerted strong and complex influences on the process. 

The central database assisted in 39.7% of the reunifica­

tions carried out over the entire period, including 16.7 to 22.7% of 

those which resulted from computerized matching of a registration 

and a tracing request, the initially intended purpose. However, the 

database was lTlOSt useful for the more difficult reunifications, for 

example in Phase 2, when the displaced population had ceased to 

move around and unaccompanied children were found in completely 

different areas to their families. Although the ICRC may initially have 

spent a lot of time and resources in establishing the database, it was 

subsequently able to concentrate its efforts on reuniting unaccompa­

nied children located in the refugee camps with family members 

traced in Rwanda. But these so-called "cross-border" reunifications 

involved the difficulties of, and resistance to, repatriation. Children 

were subject to strong social and political pressure in the refugee 

camps not to return to Rwanda, and 6,771 repeatedly postponed their 

decision to return or refused at the last moment. Had these reunifica­

tions taken place successfully, the overall number of reunifications 

attributable to the database would have been larger. 

During Phase 1, data entry played no part in the majority 

of reunifications; most of them were effected rapidly and directly by 

aid agencies working in the field who found family members in the 

same area as the child. Centralization of data on these children did 

take place, but in retrospect was unnecessary to accomplish these 

reunifications. Therefore, in the event of a similar emergency the cen­

tralization of data should be deferred until it becomes clear which 

cases would genuinely benefit. 

During Phase 2, data were shared with agencies and 

enabled geographically widely dispersed families to be reunited. The 

second benefit of the database was that inappropriate registrations 
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could be identified, thereby allowing the overall workload to be 

reduced and priority given to children who were genuinely unaccom­

panied. This likewise argues for a delay in data centralization. 

Impact of the circumstances of separation 

The decision to centralize all identities of and data on 

unaccompanied children was taken in June 1994 in the midst of the 

genocide and the war. A first reason for registering and keeping a 

record of children separated from their parents and families was to pre­

serve their identities; the situation was chaotic and there was no way of 

knowing whether the activities undertaken at that time to protect and 

care for those children would be successful. The second reason was to 

lay the groundwork for tracing their parents and/or other family 

members. 

Displacement of the population was seemingly haphazard 

and widespread; it was assumed that members of separated families 

would be randomly dispersed. Despite the mass flight of 850,000 peo­

ple across the border into Goma between 14 and 18 July, the assump­

tion of random dispersal remained unchallenged. It led to a basic rea­

soning in favour of centralization which argued that by registering 

both unaccompanied children and families looking for children, the 

data could be cross-matched. The database reveals, in retrospect, that 

the assumption of random separation was in part incorrect: first, the 

number of reunifications carried out in Phase 1 without reference to 

the database was high; secondly, most of the children registered in the 

Goma area during the first months of the crisis were reunited in the 

same area. These facts indicate that although there was large-scale pop­

ulation displacement, whole families , and to a certain extent social 

structures, moved to roughly the same area; many separations were not 

random but had occurred in a specific geographical area and could be 

resolved there. This explains the early and rapid success of the direct 

approach of reunification without reference to the database. 

The success of the direct approach in Phase 3 is evident 

from Figure 1. The numbers of registrations and reunifications in the 

field reach a peak in the same month. The predetermined destination 

for all returning refugees was their place of origin; knowing this facil­
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ita ted the direct approach because agencies could simply take unac­

companied children to those predetermined places for rapid reunifica­

tion. Figure 1 shows that data entry occurred two months after regis­

tration and reunification. These reunifications therefore could not have 

been facilitated by the database. 

Assistance programmes as a cause of separations? 

Of the children entered in the database, 29 % were regis­

tered inappropriately. This indicates either manipulation of the agen­

cies or voluntary separation - or both - as well as a lack of adher­

ence by agencies to criteria. 

The considerable media attention given to the issue of 

unaccompanied children early on in the emergency generated donor 

interest, which in turn encouraged humanitarian organizations to pro­

vide specific medical, food and other material assistance. The only way 

that the larger refugee population could benefit from this focused 

assistance was to ensure that children were identified and registered as 

unaccompanied.4 A spiral of humanitarian supply and demand was 

thus created which, on occasion, was also consciously exploited by 

organizations wishing to manifest their operational presence. This 

cycle could have been broken by reorienting the assistance to the gen­

eral refugee population. Instead, however, both aid agencies and 

authorities reduced the number of centres dedicated to caring for 

unaccompanied children, thereby reducing the opportunity for 

exploitation of assistance available for these children. 

The database does not provide clear data on how many 

children were ultimately left without any adult relatives. At the end of 

1997, the fact that tracing efforts were continuing for 13,878 children, 

including those cases which were reactivated in Phase 3, provides a 

reasonable indication. This is important because it shows that adoption 

or placement in institutional care, for which there were popular calls, 

would not have been an appropriate emergency response. Adoption 

4 Sarah Uppard and Celia Petty. Working 

with Separated Children: A Field Guide. Save 

the Children. London. 1998. 
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might eventually be appropriate for only a small minority of children 

initially identified as unaccompanied, and such a decision can be taken 

only after careful, time- consuming and labour-intensive tracing. 

Concluding remarks and recommendations 
There are clear advantages to having one centralized data­

base rather than several or a collection of partial databases. It enables 

the overall problem to be assessed and a comparison made of the vari­

ous agencies' responses, both during the process and as a general over­

all audit, while applying the same criteria to do so. 

The time and resources devoted to establishing a central­

ized database are considerable. Whereas the direct value of such a data­

base in facilitating family reunifications during an emergency is limited, 

its value becomes apparent later on for families found to be more 

widely dispersed, when movement of the population has ceased and 

when families separated but in the same geographical area have been 

reunited by a direct approach. In addition, the database may indirectly 

assist and facilitate family reunifications by permitting easy identifica­

tion of groups and trends. 

All agencies must coordinate their efforts and adhere to 

clear and strict criteria for registration of unaccompanied children. 

Alongside measures to identity and assist unaccompanied 

children while tracing their parents or other adult relatives, appropriate 

assistance must be provided for the whole population. 

• 
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Table 1 

Specific to people in Rwanda: 

a family name common to family members is extremely rare; 

most people at best know their year of birth; only 2.5 % were 

able to state their exact date of birth, i.e. including month and 

day; 

a Rwandan's identity (name) is usually made up of one or two 

first names of either Christian or Islamic origin, followed by a 

Kinyarwanda term or name; the fact of having the same name 

or names as someone else does not imply kinship. 

To distinguish between individuals and establish a possible family 

relationship, the database includes, inter alia: 

not only the person's name but also those of both parents as 

well as the place of origin; 

a definition of the place of origin of each individual in terms 

of four hierarchical administrative units (prefecture, sector, 

community, and cellule - a subdivision of a community) 

which are significant components of identity in Rwandan 

society; 

a standardized spelling of names and places; a dictionary of 

names was developed which at present contains more than 

138,000 possible names of people and an index of 1,980 pos­

sible place names in the region. 

Table showing some of the complications encountered in setting up and using a database 

with 271.297 identities for reuniting unaccompanied Rwandan children. 
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Table 2 

Children registered as unaccompanied 119,577 100% 

Children reunited with their families 56,984 47.7% 100 

• with assistance of database 22,614 18.9% 39.7% 

• without assistance of database 34,370 28.7% 60.3% 

Children registered and not reunited 62,593 52.3% 

• including cases closed/cases suspended 48,715 40.7% 

• including cases for which tracing efforts 

are continuing 13,878 11.6% 

Table showing the number and percentage of ch ildren registered as unaccompanied, the 

number of children reunited with a parent or other adult close relative, the difference between 

the number of children registered and the number reunited, the number of cases for wh ich tra­

cing is continuing, and the total number of cases closed or suspended (December 1997). 



365 RICR IUIN IRRC IUNE 2000 VOL. 82 N° 838 

Table 3 

Period Reunited % of total % by phase 

Total: Phases 1,2 & 3 56,984 100% 

• most likely with database 22,614 39.7% 

• definitely without database 34,370 60.3% 

Phase 1 14,713 25.8% 100% 

• most likely with database 4,879 8.6% 33.2% 

• definitely without database 9,834 17.2% 66.8% 

Phase 2 16,113 28.3% 100% 

• most likely with database 16,113 28.3% 100% 

• definitely without database 0 0% 0% 

Phase 3 26,158 45 .9% 100% 

• most likely with database 1,622 2.8% 6.2% 

• definitely without database 24,536 43.1% 93.8% 

Table showing the total number and percentage of children reunited with their families 

according to use or not of the centralized database, as well as the number and percentage of 

reunifications for each category per phase and the percentage per phase and category of the 

total number of reunifications. 

Table 4 

Children registered 95,739 

30,820 

100% 

32.5%Family reunifications 

Inappropriate registrations 27,509 29% 

• ofwhich: closed/out of criteria 15,694 16.6% 

• ofwhich: "not seen since 1994" 11,815 12.5% 

Cases suspended 24,123 25 .5% 

Cases still active 12,287 13% 

Table showing the number and percentages of children registered as unaccompanied, reuni· 

ted with family or inappropriately registered, and of cases suspended or stil l the subject of 

active enquiries at the end of Phase 2 (December 1997). 
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Figure 
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Graph showing month-by-month development over a 45-month period (April 1994 ­

December 1997) of : 

- the number of children registered in the field as unaccompanied; 

- the number of tracing requests formally submitted in the field by families searching for a 

child; 

- the number of registrations and tracing requests entered into the database; 

- the number of reunifications in the field of children with their families. 

Phases 1, 2 and 3 are separately indicated in the graph (for add itional explanations see text). 
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Resume 

Des enfants reunis avec leur famille apres la crise du 
Rwanda de 1994 
par MAARTEN MERKELBACH 

Cette etude est consacree a I'evaluation d'une base de donnees 

creee pour permettre a des erifants qui ont ete separes de leurJamille pen­

dant la crise du Rwanda de 1994 d'etre reunis avec elle. Entre avril 

1994 et la fin de 1997, 119577 enJants non accompagnes ont ete 

enregistres et 56984 d'entre eux ont retrouve leurs proches. Le plus sou­

vent, Ie regroupement Jamilial est intervenu rapidement et a ete realise 

directement par des organismes humanitaires travail/ant sur Ie terrain, 

qui ont retrouve des membres de la Jamille dans la meme region que 

l'enJant. Les donnees relatives aces enJants ant ete centralisees mais il est 

apparu retrospectivement que cela n'etait pas indispensable pour la 

recherche de personnes, du mains pendant la phase d'urgence. Toutifois, 

la base de donnees s'est revelee extremement utile par la suite, lorsque les 

personnes deplacees ont cesse de changer d'endroit et que des enJants non 

accompagnes ont ete retrouves dans des regions complClement differentes 

de celles 014 etaient leursJamilles. Les 22614 regroupements ont ete real­

ises en grande partie (39,7 %), directement ou indirectement, grace a fa 

centralisation des donnees. II est imperatij que fes criteres retenus pour 

I'enregistrement des erifants non accompagnes soient difinis en commun 

et respectes par tous les organismes concernes. En outre, Ie Jait que fes 

medias, les donateurs et Ies organisations humanitaires mettent trap I' ac­

cent sur les enJants non accompagnes peut avoir pour iffet de gonfler arti­

ficiellement Ie nombre de ces demiers: les quantites de secours destinees 

aux enJants sont en iffet plus importantes que celles qui vont au reste de 

la population. II ressort egalement de l'etude que I'adoption ne constitue 

pas une solution appropriee en situation d'urgence. 
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by 
MARY GRIFFIN 

~nding the impunity 
of perpetrators of human rights 
atrocities: A major challenge for 
international law 
in the 21st century 

A
lengthY catalogue ofatrocities serves as a tragic reminder of 

the fragility of commitments made by the international 

community since the end of the Second World War to 

ensure greater respect and protection for human life. 

Millions of innocent lives have been lost in war and at the hands of 

oppressive governments, in flagrant violation of the laws developed to 

protect the victims of armed conflict and to regulate the conduct of 

States towards their citizens. Non-fulfilment of obligations accepted by 

the majority of States to prosecute and punish genocide, grave 

breaches of international humanitarian law and other crimes against 

the most fundamental human rights has created a safe environment for 

the architects of such inhumane policies. 

MARY GRIFFIN holds law degrees from University College Cork (Ireland) and 

Leicester University (UK). At present, she is a part-time lecturer in law at the 

University of Derby (UK), where she is completing postgraduate work in conflict 

studies and dispute resolution. - The author wishes to thank Anna Doswell, 

University of Derby, for her suggestions and comments on earlier drafts of this 

article. 
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Attracting universal revulsion, it was the atrocities com­

mitted during the conflicts in the former Yugoslavia and in Rwanda 

that ultimately provoked the international community to respond to 

this situation. These events consolidated a determination to revive the 

legacy of Nuremberg and to end the culture of impunity that has pre­

vailed since and beyond international and domestic trials of the perpe­

trators of crimes against humanity and war crimes during the Second 

World War. 1 The establishment of ad hoc international criminal tri­

bunals for the prosecution of serious violations of international 

humanitarian law in the former Yugoslavia and Rwanda has been 

instrumental in bringing to a successful conclusion years of effort to 

establish a permanent International Criminal Court. The practice of 

these institutions will have a positive impact on the enforcement of 

human rights and international humanitarian law. The increased con­

cern for the punishment of atrocities that their establishment repre­

sents is acknowledged as influencing a third development, of monu­

mental significance for human rights and international criminal law: 

the decision by British courts that Senator Augusto Pinochet could be 

extradited to Spain to face trial for crimes against humanity allegedly 

committed while he was Head of State of Chile. The final decade of 

the turbulent twentieth century therefore stands to be remembered as 

a defining moment for international law. 

This commentary examines developments that put in 

place the elements of an international legal order in which those 

responsible for the commission of mass human rights atrocities, 

whether during armed conflict or in peacetime, will not escape justice. 

The Statutes of the two International Criminal Tribunals and the 

International Criminal Court offer clarification of the current state of 

1 For example, "The World Conference of 

Human Rights expresses its dismay at the 

massive violations of human rights especially 

in the form of genocide, ethnic cleansing and 

the systematic rape of women in war situa· 

tions C... ) While strongly condemning such 

abhorrent practices it reiterates the call that 

perpetrators of such crimes be punished and 

such practices immediately stopped." 1993 

Vienna Declaration and Programme of Action, 

World Conference on Human Rights, UN 

Doc. A/CONF.157/24 CPU), 13 October 1993, 

para. 128, cited by John Dugard, "Bridging the 

gap between human rights and humanitarian 

law: The punishment of offenders", IRRC, 

No. 324, September 1998, pp. 445 '45 3. 
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international humanitarian law and their jurisprudence may con­

tribute significantly to the further development of that law. The fol­

lowing review focuses on internal conflicts: armed conflicts governed 

by Article 3 common to the Geneva Conventions of 12 August 1949 

and/ or their Additional Protocol II of 8 June 1977, and internal dis­

turbances and tensions that are outside the scope of international 

humanitarian law but are subject to rules of human rights law. Internal 

armed conflicts have been the predominant and the most brutal type 

of conflict over the past 50 years. They have been the forum for the 

most flagrant and widespread human rights abuses and where the 

tragic consequences of impunity have been most clearly in evidence. 

Human rights and international humanitarian law 
It is now generally accepted that human rights law and 

humanitarian law are distinct but interrelated bodies oflaw. Both con­

tain proscriptions against torture, genocide, slavery and extra-judicial 

killings that are regarded as having achieved the status ofjus cogens and 

obligations c7ga omnes. As "obligations toward the international com­

munity as a whole [they are, by] their nature ... the concern of all 

States. In view of the importance of the rights involved, all States can 

be held to have a legal interest in their protection ... "2 To the extent 

that the two bodies of law overlap and share the same basic objec­

tive - the protection of human life and dignity - humanitarian law, 

without express reference to human rights , promotes and protects the 

most fundamental rights during armed conflict.3 This is perhaps most 

2 Barcelona Traction Light and Power December 1968, "Respect for human rights in 

Company Limited, Judgment, I.e.J. Reports armed conflicts", and Resolution 2675 (XXV) 

1970, p. 32, cited in Hans·Peter Gasser, of December 1970, "Basic principles for the 

"Ensuring Respect for the Geneva Conven­ protection of civilian populations in armed 

tions and Protocols: The Role of Third States conflicts", Article 1 of which states that 

and the United Nations", in Hazel Fox and "[fjundamental human rights, as accepted in 

Michael Meyer (eds), Armed Conflict and the international law and laid down in interna­

New Law, Vol. 2: Effecting Campliance, British tional instruments, continue to apply fully in 

Institute of International and Comparative situations of armed conflict". Both resolutions 

Law, London, 1993, pp. 21-22 are regarded as declaratory of customary 

3 From the human rights perspective: UN international law. 

General Assembly Resolution 2444 (XXIII) of 
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evident in Article 3 common to the Geneva Conventions, as supple­

mented by Additional Protocol II of 1977, which must both be recog­

nized as expressing obligations erga onmes. 4 In setting standards for con­

flicts between State forces and organized armed groups within the 

territory of a State, Article 3 is concerned, as is human rights law, with 

the relationship between a State and its nationals .s As the reference to 

"each Party to the conflict" indicates, Article 3 imposes obligations on 

both State and non-State players, whereas human rights are enforce­

able only against the State. Therefore, insofar as human rights are 

enshrined within the standards prescribed by Article 3 common to the 

Geneva Conventions, abuses of these rights by non-State forces are 

prohibited. 

Through both customary and conventional law a gradual 

criminalization of acts constituting serious human rights violations has 

occurred, together with an import from international humanitarian 

law of the principle of individual criminal responsibility and the duty 

of States to punish or extradite perpetrators. 6 In this respect it might 

be observed, at least until recently, that humanitarian law applicable to 

internal armed conflicts has lagged behind human rights law. 

Common Article 3 and Additional Protocol II contain a body of rules 

far less comprehensive than those for international armed conflicts. In 

contrast with the grave breaches proVlSlons of the Geneva 

Conventions and Additional Protocol I, neither Article 3 nor Protocol 

II make express provision for criminal responsibility for their violation 

and are not subject to the obligation to exercise universal jurisdiction 

4 Same view: Gasser, op. cit. (note 2), 

pp. 22-23· 

5 Louise Doswald-Beck and Sylvain Vite, 
" International humanitarian law and human 

rights law", IRRC, No. 293, Marchi April 1993, 

PP·94-119· 
6 See e.g. Convention on the Prevention 

and Punishment of the Crime of Genocide 

(1948); (United Nations) Convention against 

Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (1984), 

Articles 2, 4 and 5; Convention on the 

Suppression and Punishment of the Crime of 

Apartheid (1973) - apartheid has been 

declared a crime against humanity by the UN 

General Assembly on several occasions since 

1966 and by SC Res. 556 of 13 December 

1994; Convention against the Taking of 

Hostages (1979); Convention for the 

Suppression of Terrorist Bombings (1988). In 

relation to gaps between the Conventions on 

hostage-taking and terrorist bombings and 

international humanitarian law, see Dugard, 

op. cit. (note 1). 
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that attends grave breachesJ Schools of thought on the law of internal 

armed conflict have encompassed views that violations of common 

Article 3 and Protocol II are not crimes under international law, or 

that even if they are, they do not entail individual criminal responsibil­

ity and are not therefore subject to universal jurisdiction.With respect 

to customary law, while some commentators have contended that no 

customary law exists for internal armed conflicts, others believe that 

the customary law applicable to internal armed conflicts does not 

include the concept of war crimes.s 

The Statutes for the International Criminal Tribunals 

reflect this dichotomy between international and internal armed con­

flicts . The Yugoslav Statute, establishing a tribunal for conflicts that the 

Security Council regarded as essentially international in character,9 

includes within the Tribunal's subject-matter jurisdiction grave 

breaches and violations of the laws and customs of war but excludes 

7 In the case Nicaragua v. United States, 

Merits, I.e.J. Reports 1986, p. 220, the Court 

took the view that Article 1 common to the 

1949 Geneva Conventio ns, which obliges 

States parties to respect and ensure respect 

for the Conventions, also applies to conflicts 

regulated by common Article 3. The obligation 

imposed by Article 1 may include penal sup· 

pression of vio lat ions. On th is pOint. see 

Theodor Meron. " International crim inalization 

of internal atrocities". American Journal of 

International Law. Vol. 89, July 1995, p. 570. 

8 UN War Crimes Commission for 

Yugoslavia. UN Doc. S{1994/674. annex 

(1994): "The content of customary law appli· 

cab le to interna l armed conflicts is debatable. 

As a result, in general ( ...) the only offences 

comm itted in internal armed conflicts for 

whi ch universal jurisdiction applies are 

'crimes against humanity' and genocide. 

which apply irrespective of the conflicts' clas· 

sification" (pa ra . 42). " There does not appear 

to be a customary international law applicable 

to internal armed conflicts which includes the 

concept of war crimes" (para. 52). Cited by 

Meron, ibid.• p. 559. 

9 In Prosecutor v. Ousko Tadic Ouris· 

diction), Case No. IT'94 -l-AR72. 2 October 

1995. the Appeals Chamber concluded "that 

the conflicts in the former Yugoslavia have 

both internal and international aspects, that 

the members of the Security Council clearly 

had both aspects of the conflicts in mind 

when they adopted [th e Statute). and that 

they inten ded to empower the International 

Tribunal to adjudicate violations of humani· 

tarian law that occurred in either context" 

(paras. 74'78). For analyses of this approach 

see George Aldrich. "Jurisdiction of the 

International Criminal Tribunal for the Former 

Yugoslavia", The American Journal of Inter· 

national Law. Vol. 90, January 1996, p. 64, and 

William Fenrick. "The development of the law 

of armed conflict through the jurisprudence of 

the International Criminal Tribunal for the 

Former Yugoslavia", Journal ofArmed Conflict 

Law, Vol. 3. December 1998, pp. 200'210. 
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reference to violations of Article 3 and Protocol II. Another reason 

offered for their exclusion was that Article 3 and Protocol II "were not 

rules of international humanitarian law which are beyond doubt part 

of the customary law".l0 Similarly, the Statute for the Rwanda 

Tribunal excludes from the Tribunal's jurisdiction. grave breaches and 

violations of the laws and customs of war on the grounds that these 

have no application to internal armed conflicts. However, the Security 

Council granted the Rwanda Tribunal jurisdiction over violations of 

Article 3 and Protocol II. In doing so, it included within the Tribunal's 

jurisdiction "international instruments regardless ofwhether they were 

considered part of customary international law or whether they have 

customarily entailed individual criminal responsibility for the perpe­

trator of the crime" .11 The findings of the Appeals Chamber of the 

Yugoslav Tribunal in Prosecutor v. Tadic l2 on the existence and the scope 

of customary international law for internal armed conflicts, although 

controversial, defend this important development from challenges that 

it violates the rule of nullum crimen sine lege. 13 

International humanitarian law applicable to internal 

armed conflicts has assumed new dimensions through the Rwanda 

Statute and the jurisprudence of the Yugoslav Tribunal. The Rome 

Statute, for the most part, affirms these developments and may be 

taken to codify international humanitarian law applicable to internal 

armed conflicts as it has evolved, particularly since the adoption of 

Additional Protocol II. 

10 Report of the UN Secretary·General pur· 

suant to Paragraph 2 of Security Council 

Resolution 808, UN Doc. 5/25704, para. 34 

(1993), cited in Payam Akhavan, "The 

International Criminal Tribunal for Rwanda: 

The politics and pragmatics of punishment", 

The American Journol of International Law, 

Vol. 90, 1996, p. 503. 

11 Report of the Secretary· General pur· 

suant to Paragraph 5 of Security Council 

Resolution 955 (1994), UN Doc. 5/1995134, 
para. 12. 

12 Tadic Ourisdiction), loc. cit. (note 9), 

para. 134. 

13 See Meron, op. cit. (note 7), 

pp. 565'568, and Lindsay Moir, "The imple· 

mentation and enforcement of the laws of 

non·international armed conflict", Journal of 
Armed Conflict Law, Vol. 3, December 1998, 

p. 164. 
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International humanitarian law and internal armed 
conflicts 
To the extent that the Statutes and jurisprudence of the 

International Criminal Tribunals and the Rome Statute are accepted 

as affirming developments in international humanitarian law, the sub­

stance of the law applicable to internal armed conflicts may be stated 

to be as follows: 

Serious violations of the law applicable to internal 

armed conflicts are international crimes that entail 

individual criminal responsibility. 

The Rome Statute provides the first treaty-based state­

ment of the criminality of violations in internal armed conflicts.There 

are two strands to this position. Firstly, serious violations of Article 3 

and of Protocol II are international crimes, over and above the crimi­

nality of the acts that they proscribe under national law. Secondly, the 

body of law applicable to internal armed conflict includes not just 

these provisions but also laws and customs of war that were tradition­

ally regarded as confined to international armed conflicts. The Appeals 

Chamber in Tadic determined the existence of a customary law basis 

for both strands. It concluded that customary law "imposes criminal 

liability for serious violations of common Article 3, as supplemented 

by other general principles and rules on the protection of victims of 

internal armed conflict, and for breaching certain fundamental princi­

ples and rules regarding the means and methods of combat in civil 

strife" . 14 In effect, customary rules encompassing most of the Hague 

law and provisions of the Geneva Conventions other than the grave 

breaches provisions have developed to govern internal conflicts. IS 

The war crimes over which the International Criminal 

Court will have jurisdiction are grave breaches of the Geneva 

Conventions, serious violations of their Article 3,16 and other serious 

14 Tadic Ourisd ietion), loe. cit. (note 9), 16 Rome Statute of the International 

para. 134. Criminal Court, 17 July 1998, Art. 8 para. 2(a) 

15 Ibid., para. 127 and (e). 
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violations of the laws and customs of war applicable to international 

and internal armed conflicts "within the established framework of 

international law"Y This expression may signifY that violations of the 

laws and customs of war in international and internal armed conflicts, 

like grave breaches and violations ofArticle 3, are already war crimes 

under customary international law. 18 

With respect to the specific war crimes listed, the Statute 

does not include all violations of the laws and customs of war com­

mitted in international armed conflicts and does not reproduce those 

listed verbatim for internal armed conflicts. In excluding, for example, 

the prohibited use of weapons, it does not go as far as the Appeals 

Chamber's determination of the law on means and methods of warfare 

applicable to internal armed conflicts . 19 Whereas the decision in Tadic 

signalled a move towards a common body of laws and customs for all 

conflicts, the Rome Statute maintains the distinction between interna­

tional and internal armed conflicts . This more restrictive approach to 

the law of internal armed conflicts may, however, be read in conjunc­

tion with Article 10 of the Statute which provides that, "[n]othing in 

this Part shall be interpreted as limiting or prejudicing in any way 

existing or developing rules of international law for purposes other 

than this Statute" . 

While express reference to Protocol II is omitted, some of 

its provisions are included with regard to violations of the laws and 

customs of war. The Statute applies the exclusionary definition of 

"armed conflict" found in Protocol II to the provisions relating to 

internal conflicts, and this may well finally settle the debate as to 

whether common Article 3, in not including such an exclusionary def­

inition, also applies to internal violence of lower intensity. The provi­

sion relating to violations of the laws and customs of war applies only 

to armed conflicts taking place in the territory of a State, "when there 

17 Ibid., Art. 8, para. 2 (b) and (e) . 19 Tadic Ourisdiction), lac. cit. (note 9), 

18 On this point see Antonio Cassese, "The paras. 119'124. 

International Criminal Court: Some prelimi' 

nary reflections", European Journal of Interna· 

tional Law, Vol. 10, 1999, p. 152. 
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is protracted armed conflict between governmental authorities and 

organised armed groups or between such groupS". 20 Therefore, unlike 

Protocol II, this provision also applies to conflicts in which State forces 

are not involved. 

Crimes against humanity may be committed in inter­

national or internal armed conflicts and entail indivi­

dual criminal responsibility. 

The Rome Statute contains a commendably clear and 

cOlTlprehensive definition of crimes against humanity and settles the 

discrepancies between the general definition of the offence in the 

Statutes of the two existing International Criminal Tribunals. Whereas 

the Yugoslav Tribunal has jurisdiction to prosecute persons responsible 

for the specified crimes when committed in an international or inter­

nal armed conflict, the Statute for the Rwanda Tribunal makes no ref­

erence to armed conflict, with the implication that such crimes may 

also be committed outside of armed conflict. Reference to armed 

conflict is excluded in the Rome Statute, with the effect that the 

International Criminal Court will have jurisdiction over such crimes 

committed in internal or international armed conflict and also in 

peacetime. It therefore lends weight to the findings of the Appeals 

Chamber in the Tadic case that " [i]t is now a settled rule of customary 

international law that crimes against humanity do not require a con­

nection to international armed conflict [and that] customary interna­

tional law may not require a connection between crimes against 

humanity and any conflict at all". 21 

The general definition in the Rome Statute does not 

include a discriminatory element and instead lists persecution on 

political, racial, national, ethnic, cultural, religious, gender or other 

grounds as a specific crime. Unlike the Yugoslav Statute, the Rwanda 

Statute requires that the crimes listed be committed "as part ofa wide­

spread or systematic attack against any civilian population on national, 

20 Rome Statute, Article 8, para. 2(f). 21 Tadic Ourisdiction), lac. cit. (note 9), 

para. 141. 



378 END ING THE IMPUNITY OF PERPETRATORS OF HUMAN RIGHTS ATROCITIES 

political, ethnic, racial or religious grounds". The Trial Chamber in 

Tadic found that a discriminatory element was necessary.22 In addition, 

the Rome Statute follows the Trial Chamber's approach by specifYing 

that the offences listed must be committed as part of a widespread or 

systematic attack against any civilian population, involving the multi­

ple commission of those offences, pursuant to or in furtherance of a 

State or organizational policy to commit such an attack and covers iso­

lated attacks committed as part of that policy.23 Therefore, as with 

Article 3 of the 1949 Geneva Conventions, it covers the actions of 

non-State forces. 

In relation to the specific crimes, the Statute develops and 

adds to the list of crimes in the Statutes for the International Criminal 

Tribunals by incorporating further crimes under humanitarian and 

hUlTlan rights law. It broadens the elements of the crimes of deporta­

tion and imprisonment, includes sexual slavery, enforced prostitution 

and forced pregnancy, enforced sterilization and rape under the cate­

gory of sexual violence, and also adds enforced disappearances and the 

crime of apartheid to the list.24 Each of these crimes will be prose­

cutable by the International Criminal Court, whether committed in 

armed conflict or in peacetime. 

Grave breaches of the Geneva Conventions cannot be 

committed in internal armed conflicts. 

That customary international law has not yet developed to 

the point of extending its coverage ofgrave breaches to internal armed 

conflicts is evident from the Statutes of the International Criminal 

Tribunals. This was confirmed by the Appeals Chamber in the Tadic 

case, which concluded that " in the present state of the development of 

the law", its jurisdiction to prosecute grave breaches applies only to 

offences committed in the context of international armed conflicts.25 

22 Prosecutor v. Tadic, Case IT·94·1·T, 24 Rome Statute, Art. 7, para. 1 (a)·(k). 

Opinion and Judgment, 7 May 1997, para. 652. 25 Tadic Ourisdiction), lac. cit. (note 9), 

23 Rome Statute, Article 7, paras. 1 and paras. 79.84. 

2(a). Tadic Oudgment), lac. cit. (note 9), 

paras. 635, 646, 653·655. 

http:conflicts.25
http:policy.23
http:necessary.22
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The current position of the law of grave breaches is also reflected in 

the Rome Statute which, in relation to war crimes, separates the laws 

applicable to international armed conflicts from those applicable to 

internal armed conflicts. 

Finally, it has been established since 1948 that genocide is 

a cnme in internal and international armed conflicts, as well as in 

peacetime. The International Court ofJustice in 1996 confirmed that 

the obligation on States under the Genocide Convention to prevent 

and punish the crime of genocide applies equally whether the conflict 

in question is international or internal.26 

Through customary law, international humanitarian law has 

evolved to meet the realities ofmodern warfare. Article 3, introduced as 

a minimum humanitarian standard to be respected by the parties to 

internal armed conflicts, now has the force of international criminal 

law behind it. The customary law extension of an as yet indeterminate 

number of the laws and customs of war to internal armed conflict 

imports the concept of war crimes into internal armed conflicts. The 

precise scope of this extension will be determined by how the law is 

developed by, and outside, the jurisprudence of the International 

Criminal Court. It is now evident that customary law imposes individ­

ual criminal responsibility for all violations committed in internal 

armed conflicts. Of course, customary law also has the effect of extend­

ing the reach of international humanitarian law to States that are not 

parties to the various Conventions. While this is not as critical with 

respect to the 1949 Geneva Conventions which are by now almost uni­

versally accepted, it is important for the Hague Convention IV of 1907 

with its Regulations respecting the Laws and Customs ofWar on Land 

and, to a lesser extent, for the two Additional Protocols of 1977. 

Universal jurisdiction 

What are the implications of these developments for the 

principle of universal jurisdiction? It is now accepted that crimes 

26 Case Concerning Application of the Herzegovina v. Yugoslavia), I.e.J. Reports, 

Convention on the Prevention and Punish· 1996, para. 32. 

ment of the Crime of Genocide, 1948 (Bosnia· 
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against humanity are subject to universal jurisdictionY The Genocide 

Convention makes provision for persons accused of genocide to be 

tried only by a competent tribunal of the State in which the crime was 

committed or by an international penal tribunal. But as genocide is 

also an international crime under customary international law, it may 

now be a principle of customary international law that all States have 

jurisdiction to prosecute the perpetrators of genocide, wherever com­

mitted.28 If violations of Article 3 COllUnon to the Geneva 

Conventions and of the laws and customs of war applicable to internal 

armed conflicts are international crimes, then they must also be subject 

to universal jurisdiction.29 Such violations are not subject to the 

mandatory universal jurisdiction provided for grave breaches of the 

Geneva Conventions. However, States party to the Conventions are 

additionally required to take "measures necessary for the suppression 

of all acts contrary to the provisions of the [Conventions] other than 

the grave breaches ( ... )". 30 Suppression can include prosecution and 

punishment. T he concept of universal jurisdiction is permissive by def­

inition, allowing any State "to apply its laws to certain offences even in 

the absence of territorial, nationality or other accepted contacts with 

the offender or the victim" .31 It might be said that States have a right 

to exercise universal jurisdiction in respect of violations in internal 

conflicts and certainly a number of examples of State practice tend to 

support this. 32 

27 Meron, op. cit. (note 7), p. 569. 


28 Ibid. 


29 On this point see Moir, op. cit. (note 13), 


p. 169. See also the approach of the US 

Appeals Court, Second Circuit, in Kadic v. 

Karadzic, 70 F 3d 232 (2d Cir 1995). 

30 First Geneva Convention, Article 49, 

para. 3; Second Geneva Convention, Arti· 

cle 50, para. 3; Third Geneva Convention, 

Article 129, para. 3; and Fourth Geneva Con· 

vention, Article 146, para. 3. See Meron, op. 

cit. (note 7), p. 569. 

31 Ibid., p. 570. 

32 For a comprehensive survey of State 

practice in relation to the right to exercise uni· 

versal jurisdiction over "war crimes" commit· 

ted in internal armed conflicts, see Thomas 

Graditzky, "Individual criminal responsibility 

for violations of international humanitarian 

law committed in internal armed conflicts", 

IRRC, No. 322, March 1998, PP.29·56. 

http:jurisdiction.29
http:mitted.28
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But if indeed Article 3 and Protocol II and the other laws 

and customs of war encompass obligations erga omnes, do States not 

have a corresponding obligation erga onmes to enforce these rules? That 

there is an obligation to exercise universal jurisdiction with respect to 

violations committed in internal armed conflicts finds support in the 

Rome Statute.Without distinguishing between the crimes over which 

the International Criminal Court will have jurisdiction, the Preamble 

to the Statute recalls " that it is the duty of every State to exercise 

its criminal jurisdiction over those responsible for international 

crimes ( ... )". If this is the case, then all States have a duty to prosecute 

and punish all violations of international humanitarian law, including 

those committed in internal armed conflicts. In view of the way the 

law has developed , it may be argued that the express application of 

mandatory universal jurisdiction only to grave breaches does not 

exclude the possibility of a similar obligation for other breaches. 

The Pinochet legacy 
Senator Pinochet's arrest in London on 16 October 1998 

was effected pursuant to a provisional warrant following the issue of an 

international arrest warrant by Spanish authorities. The warrant 

alleged the Senator's involvement in the murders of Spanish nationals 

in Chile between September 1973 and December 1993.A second pro­

visional arrest warrant was issued on 22 October 1998 with respect to 

allegations of torture, hostage-taking and conspiracy to commit these 

crimes, as well as conspiracy to commit murder, between January 1976 

and December 1992. 

Following an application by the Senator's legal representa­

tives for judicial review, both provisional arrest warrants were quashed 

by the High Court. 33 Murder of Spanish nationals in Chile was held 

not. to constitute an extradition crime under British law. In relation to 

33 R v. Evans and Another, ex parte 

Pinachet Ugarte; R v. 8artle, ex parte Pinachet 

Ugarte, Judgment, 28 October 1998. 

http:Court.33
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the remaining charges the court accepted the Senator's claim that as a 

former head of State he was entitled to immunity under British law 

for acts committed in the performance of his official functions while 

head of State. The High Court stayed the quashing of the second war­

rant pending an appeal to the House ofLords for determination of the 

"proper interpretation and scope of the immunity of a former head of 

state from arrest and extradition proceedings in the UK for acts com­

mitted while he was head of state". On 5 November the Penal 

Chamber of the Audiencia Nacional ruled that Spain could investigate 

crimes committed in Chile and that the court could exercise universal 

jurisdiction over crimes committed by and against non-nationals out­

side ofSpanish territory. A formal request for Senator Pinochet's extra­

dition was issued in Spain on 11 November 1998 and was followed by 

extradition requests by Switzerland, France and Belgium. 

The House of Lords delivered its judgment on 25 No­

vember 1998 and held, by a three to two majority of the panel of law 

lords set up to examine the extradition requests, that the Senator was 

not entitled to immunity. While a former head of State would con­

tinue to enjoy immunity with respect to acts performed in the exercise 

of the functions of a head of State, torture and hostage-taking could 

not be regarded as part of those functions. 34 The acts to which immu­

nity attached were those recognized by international law as the func­

tions of a head of State. "But international law had made plain that 

certain types of conduct, including torture and hostage-taking, were 

not acceptable conduct on the part of anyone. This applies as much to 

heads of state, or even more so, as it does to everyone else: the contrary 

conclusion would make a mockery of international law" . 35 Taking into 

consideration the rulings of the Audiencia Nacional and the House of 

Lords, the Home Secretary decided to issue authority for extradition 

proceedings to continue. 

34 R v. Bow Street Metropolitan Stipen· 35 Per Lord Nicholls, pp. 939'940. 

diary Magistrates Court and Others, ex parte 

Pinochet Ugarte [1998] 4 All England Law 

Reports 897. 

http:functions.34
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On 17 December 1998, however, the House of Lords held 

that its ruling should be set aside on the grounds of the possible 

appearance of bias on the part of one of the law lords who had sup­

ported the majority ruling because of his undeclared connections with 

a human rights organization that had been permitted to intervene in 

the appeaP6 As a result, the appeal from the High Court would have 

to be reheard. 

Judgment was delivered on 24 March 1999 and a panel of 

seven law lords again ruled in favour of extradition, by a six to one 

majority, but adopted a more restricted approach to the case on the 

basis of British extradition lawY The judges acknowledged that the 

systematic use of torture on a large scale and as an instrument of state 

policy is a crime against humanity, possessing the character ofjus cogens 

and justifYing States in taking universal jurisdiction over torture wher­

ever committed38 They felt, however, that statutory authority is 

required to allow the British courts to exercise extra-territorial juris­

diction over such crimes. The requisite authority is provided by legis­

lation enacted on 29 September 1988, which incorporated the 1984 

Torture Convention into UK law. Extra-territorial torture became a 

crime under UK law and subject to prosecution in the UK from this 

date. However, under current extradition law, the UK cannot extradite 

for a crime that was not a crime under British law and the law of the 

State requesting extradition when it was committed. Therefore, if 

extradition were to proceed, it could only do so with respect to crimes 

alleged to have been committed after 8 December 1988, the date on 

which the UK ratified the Torture Convention and by which time the 

Convention was in force in the three countries involved in the case. 39 

36 R v. Bow Street Metropolitan Stipen· 

diary Magistrates Court and Others, ex parte 

Pinochet Ugarte (NO.2) [1999]1 All England 

Law Reports 577. 

37 R v. Bow Street Metropolitan Stipen· 

diary Magistrates Court and Others, ex parte 

Pinochet Ugarte (No. 3)[1999] 2 All England 

Law Reports 97. 

38 Per Lord Browne·Wilkinson, p. 108, and 

Lord Millett, p. 178. 

39 Spain had ratified the UN Torture 

Convention in October 1987 and Chile had rat­

ified it in September 1998. 
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This being established, their Lordships then examined the 

Torture Convention and held that by redefining the existing interna­

tional crime of torture as acts committed "by or at the instigation or 

with the consent or the acquiescence of a public cifficial ( . . . )" and 

requiring States to punish or extradite persons responsible for its com­

mission, the Convention effectively negates the immunity of a former 

head of State. The notion of continuing immunity rationae materiae is 

inconsistent with the provisions of the Convention and States parties 

had accepted this. 

The effect of the ruling was to reduce the number of 

crimes for which Senator Pinochet could be extradited from over 

thirty to three charges relating to torture. For this reason, the House of 

Lords considered that the Home Secretary should reconsider his 

authorization for the continuation of extradition proceedings. 

Nevertheless, on 15 April 1999 the Home Secretary issued a second 

authority to proceed. 

Committal proceedings commenced at the end of 

September and on 8 October 1999 a metropolitan magistrate ruled 

that the Senator could be extradited to Spain. A legal challenge against 

this ruling that was to be heard in March 2000 was overtaken by sub­

sequent events. Representations were made to the Home Secretary to 

the effect that, given the Senator's failing health, he should be allowed 

to return to Chile on humanitarian grounds. On 11 January 2000, the 

Home Secretary announced that, having received the results of a med­

ical examination which revealed that the Senator was unfit to stand 

trial, he was minded not to allow extradition to Spain. Requests for a 

second medical examination involving doctors fi.-om Spain and 

Belgium were rejected as unnecessary to the Home Secretary's deci­

sion on the Senator's fate . Challenges made by human rights organiza­

tions against the procedures followed by the Home Secretary resulted 

in a High Court ruling in February that the medical report should be 

disclosed to the countries seeking extradition. The Spanish govern­

ment announced its intention not to seek judicial review of the Home 

Secretary's decision. On 2 March 2000 the Home Secretary confirmed 

his decision not to extradite the Senator to Spain, thereby permitting 

the Senator to return to Chile. The final outcome does not detract 
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from what this remarkable episode has established and confirmed in 

the context of domestic and international law. 

The significance of the Pinochet case is, first and foremost, 

the very fact that it has happened. It has provided an unprecedented 

example of individual States applying the letter and the spirit of inter­

national criminal law to human rights abuses - crimes against 

humanity - committed in peacetime within the sovereign territory 

ofanother State and holding the form.er ruler of that State accountable 

for those crimes. It has also represented an unprecedented acknowl­

edgement by national courts of their States' obligations under the 

Torture Convention. Members of the House of Lords stated that if 

Senator Pinochet was not extradited the UK would have to prosecute 

him itself. The case symbolizes the changing attitude towards State 

sovereignty and the rule of non-intervention, the twin pillars of the 

classical paradigm of the international legal order. Human rights are no 

longer regarded as among the nutters essentially within the domestic 

jurisdiction of a State but are the concern of the international com­

nmnity as a whole, while respect for the custom.ary law rule of 

non-intervention is conditional upon a State ensuring the well-being 

of its people. 40 

In some ways, the Pinochet case is a reflection of the inter­

national legal order envisaged by the drafters of the Statute of the 

International Criminal Court. Authorities in Spain and the UK have 

recognized and respected their State's duty to exercise criminal juris­

diction over an individual responsible for an international crime and 

did so when the State in which those acts were cOlTlmitted has not 

been in a position to exercise that jurisdiction itself. 

40 "It is a cliche of modern international 

law that the classical theory no longer prevails 

in its unadulterated form". Lord Millett. ­

William Aceves regards the Pinochet case as 

evidence of the emergence of a universal sys· 

tem of transnat ional law litigation, a system 

"which gains its very legitimacy by functioning 

with in the state·centric world even as it seeks 

to undermine the prominence and preemi­

nence of the nation-state". See "Liberalism 

and international legal scholarship: The 

Pinochet case and the move toward a univer­

sa l system of transnational law litigation ", 

Harvard International Law journal, Vo l. 41, 

NO.1, 2000, p. 183. 

http:people.40
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The House ofLords' ruling gives effect to the international 

law principle that emanated from the Nuremberg Trials that head of 

State imrnunity cannot be invoked to avoid prosecution for acts that are 

condemned as criminal by internationallaw.41 This principle also finds 

expression in the Genocide Convention. However, the ruling affects 

immunity rationae materiae only, showing that this customary law immu­

nity - but also that provided under national law, such as the amnesty 

granted to Pinochet in 1978 and his senator- for-life status conferred in 

1998 - are meaningless when their beneficiary is accused of commit­

ting international crimes. Their Lordships were unanimous in the view 

that if Senator Pinochet were still head of State he would enjoy 

absolute immunity. While the International Criminal Tribunals and the 

International Criminal Court are not subject to the law of immunity 

rationae personae and have power to prosecute acting as well as former 

heads of State and other government officials, States are still bound to 

respect it. The Pinochet ruling therefore creates an anomaly, one which 

"provid[es] dictators with the strongest possible incentive to keep on 

dictating" ,42 and consequently imparts a message that the absolute 

immunity of acting heads of State even when they are guilty of inter­

national crimes is unsustainable. 

The case recognizes the criminal liability imposed by inter­

national law for torture as a crime infringing jus cogens. It affirms and 

gives effect to the principle that crimes against humanity are subject to 

universal jurisdiction. This principle had already been affirmed with 

respect to torture in the context of civil law. In 1980 the United States 

Appeals Court approved a civil action brought by relatives of a 

Paraguayan torture victim against a former Paraguayan government 

41 Nuremberg Charter. Article 7. and 42 Jan Klabbers. "The general. the Lords 

Judgment. pp. 41'42. Affirmed by the UN and the possible end of State immunity". 

General Assembly and re iterated by the In· Nordic Journal of International Law. Vol. 68. 

ternational Law Commission in its Statement 1999. p. 89. See also Geoffrey Robertson. 

of Principles of International Law recognized Crimes against Humanity: The Struggle for 

by the Charter of the Nuremberg Tribunal and Global Justice. Penguin. London. 1999. p. 372. 

in the judgment of the Tribunal (1950) and its 

Draft Code on Crimes against the Peace and 

Security of Mankind (1991). 

http:internationallaw.41
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official illegally resident in the US. The court held that torture commit­

ted under the guise of official authority is a crime under international 

law and that under the Alien Tort Act of 1789 the US courts have juris­

diction to provide remedies for and against aliens with respect to acts of 

torture irrespective of where they were committed. "For the purposes 

of civil liability, the torturer has become - like the pirate and the slave 

trader before him - hostis humani generis, an enemy of mankind".43 

The Pinochet case, "the most important test for interna­

tionallaw since Nuremberg itsel[",44 is a persuasive precedent for other 

States. Although the case has been concerned with atrocities commit­

ted in peacetime, its implications naturally extend to those committed 

during armed conflict. Human rights organizations and victims of 

other oppressive regimes are working to maintain the momentum and 

steps are now being taken towards bringing prosecutions against a 

number of other former dictators in the countries in which they are 

now in exile.45 Although calls for high-ranking perpetrators of crimes 

against humanity to be brought to justice went unanswered on two 

occasions while the Pinochet case was in progress,46 a recent develop­

ment shows that the precedent is established. On 3 February 2000, fol­

lowing a private prosecution, H issein Habre, the former President of 

Chad exiled in Senegal, was indicted by a court in Senegal on charges 

of complicity in torture allegedly committed during his eight-year 

rule. The former President is now under arrest and, pending the com­

pletion of investigations, his trial is expected to take place at the end of 

this year or early next year. 47 

43 Filartiga v. Pena-/rala (1980), 630 F 2d 

(2d (ir 1980). See Peter Malanczuk, 

Akehurst's Modern Introduction to Interna­

tional Law, Routledge, London and New York, 

1997, 7th ed., p. 114 

44 Robertson, op. cit. (note 42), p. 362. 

45 Mary Braid, " Exiled dictators to face 

criminal charges for murder and torture", The 

Independent, 23 june 1999, p. 16 

46 In August 1999 the Austrian government 

decided not to apprehend Izzat Ibrahim 

al-Duri, Pres ident Saddam Hussein's second­

in-command, who visited Vienna for med ica l 

treatment, although a criminal complaint was 

filed alleging his complici ty in genocide. In 

November, the former dictator of Ethiopia, 

Mengistu Haile Mariam, who is exiled in 

Zimbabwe and is accused of genocide and 

crimes against humanity by authorities in 

Ethiopia, was not detained when he vis ited 

South Africa . See : Human Rights Watch, "The 

Pinochet precedent: How victims can pursue 

human rights criminals abroad", www.hrw. 

org/ cam pa i gns / ch ile98 / precedent. htm 

47 Ibid. 

http:exile.45
http:mankind".43
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Conclusion 
The net is closing on the perpetrators of human rights 

atrocities. It is now evident that all serious violations of international 

humanitarian law, including those committed in internal armed con­

flicts, are international crimes that attract universal jurisdiction. The 

Rome Statute suggests that States are obliged to exercise jurisdiction 

over violations committed in internal armed conflicts although State 

practice has not yet reached the point of reflecting the existence of a 

customary law principle to this effect.48 The International Criminal 

Tribunals and the new (permanent) International Criminal Court 

have jurisdiction to prosecute individuals of all ranks, including heads 

of State. The House ofLords' ruling in the Pinochet case provides a fur­

ther boost to the principle of universal jurisdiction. By asserting that 

human rights abuses can never constitute legitimate official acts of a 

government or its representatives, the ruling may well signal a reform, 

if not the end, of the law of sovereign immunity.49 

The fact that Pinochet is a landmark case, and the poor 

record of prosecutions in national courts even in the face of clear 

obligations to prosecute or extradite offenders, shows that the interna­

tional order that has evolved since 1945 has been deficient in one vital 

respect . It has lacked a real commitment and political resolve on the 

part of most members of the international community to use their 

domestic systems to bring those responsible to justice. Impunity is not 

a natural phenomenon but the product of a failure to enforce the law. 

An international court with jurisdiction over "the most 

serious crimes of concern to the interna tional conununity" has been 

established. There are, however, limits to the court's jurisdiction, tem­

poral and otherwise, and it is certain that its reach will not extend to all 

of the world's brutal dictators and warlords. To bring all perpetrators of 

human rights atrocities to justice requires affirmative action by indi­

vidual States, not just until the International Criminal Court becomes 

operational but beyond that time. Indeed, the principle of comple­

48 Graditzky, op. cit. (note 32). 49 Klabbers, op. cit. (note 42), p. 95 (in 

relation to the original House of Lords' ruling). 

http:immunity.49
http:effect.48


RICR JUIN IRRC JUNE 2000 VO L. 82 N° 838 389 

mentarity upon which the Court is based means that the pnmary 

responsibility for prosecutions will always remain with national courts. 

Only when all States have acknowledged their obligation to the inter­

national community and committed themselves to prosecute and pun­

ish the perpetrators of human rights atrocities will it be possible to say 

that we have reached a cOluplete and permanent end to impunity. 

This, without doubt, is one of the biggest challenges facing interna­

tionallaw in the twenty-first century. 

• 

Resume 

Mettre fin al'impunite des auteurs d'atrocites: un 
defi majeur pour le droit international au 21e siecle 
par MARY GRIFFIN 

Pendant les dernieres annees du 20' siecle, la communaute inter­

nationale a fait preuve d'une determination accrue a traduire en justice 

les auteurs d' atrocites. Les Statuts et la pratique des Tribunaux penaux 

internationaux pour l'ex- Yougoslavie et pour Ie Rwanda, aimi que Ie 

Statut de fa Cour penale internationale, permettent de clarifier et de pro­

mouvoir Ie droit international humanitaire. En outre, ils ont contribue a 
mettre plus en evidence la necessite de veiller aI' application des droits 

fondamentaux de I'homme. Le droit relatif aux conflits internes a ete Ie 

principal benijiciaire de fa considerable evolution enregistree a ce jour. 

Plus generalement, nous assistons aun renforcement de deux des piliers 

du systeme penal international - Ie principe de la juridiction internatio­

nale et celui de la responsabilite penale des individus a tous les echelons 

de la hierarchie, y compris les chifs d'Etat. L'eradication complete et per­

manente de l'impunite exige que cette evolu tion aille de pair avec l'en­

tree en fOl1ction, dans les meilleurs delais, de la Cour penale internatio­

nale et que les Etats !Euvrent de concert avec la Cour en honorant 

l'obligation qu'ils ont de poursuivre et de punir les auteurs de crimes 

internationaux. Garantir cette evolution constituera probablement Ie plus 

grand des difts que devra relever Ie droit international au 21e siecle. 
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The interests of States versus 
the doctrine of superior 
responsibility 

by 
ILiAS BANTEKAS 

T 
he doctrine of superior responsibility prescribes the crimi­

nal liability of those persons who, being in positions of 

command, have failed to either prevent or punish the 

crimes of their subordinates. I This concept does not differ­

entiate between military officers and civilians placed in positions of 

command, since the duty to prevent and punish the offences of their 

subordinates in situations of armed conflict is considered to be incum­

bent upon both. This duty is well recognized both in customary and 

treaty law as far back as the Leipzig trials following World War 1. Its 

contemporary formulation is found in a plethora of legal instruments, 

such as Articles 7, paragraph 3, and 6, paragraph 3, of the Statutes of 

the International Criminal Tribunal for the former Yugoslavia (ICTY) 

and the International Crinli.nal Tribunal for Rwanda (ICTR) respec­

tively, Article 28, paragraph 2, of the Statute of the International 

Crin1i.nal Court (ICq, and Article 86 of 1977 Protocol I additional to 

the Geneva ConventiollS.2 

While there can be little doubt of the necessity of this rule 

of international law for ensuring command diligence at all levels and 

thus deterring future violations of humanitarian law, some States have 

ILIAS BANTEKAS is Senior Lecturer and Director, International Law Centre, School of 

Law, University of Westminster. He was awarded the 2000 Paul Reuter Prize for his 

thesis: "Principles of individual responsibility for violations of international hu­

manitarian law after the International Criminal Tribunal for the former Yugoslavia" . 
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voiced their concern about possible abuse of the doctrine for political 

purposes. It has been strongly argued that (i) prosecution on the basis 

of the doctrine of command responsibility is contrary to the interests 

of States in protecting their officials; (ii) heads of State, government 

members and chiefs of staff may potentially be prosecuted for the 

actions of persons on the battlefield with whom they have had no 

interaction; (iii) the ambit of the doctrine has been unnecessarily 

widened to such an extent that even diligent commanders run the risk 

of being convicted if one "bad" subordinate violates jus in bello. 
These concerns, in which the autonomy of the individual 

in war is set against the maintenance of humanitarian standards in war­

fare, strike at the core of the laws of war and fuel the Clausewitzian 

scepticism about their application.3 If they are eventually to disappear, 

opening the way to universal and speedy ratification of the ICC 

Statute, it is the duty of international lawyers to address these issues 

and either work towards conciliation or demonstrate that in fact the 

said concerns are without basis in law or fact. A sound understanding 

of the relevant norms with regard to the problems identified above is 

hence the focal point of this article. 

Command responsibility and the interests of the State 

One should not lose sight of the fact that until very 

recently the vast majority of States abstained from prosecuting nation­

als accused of fostering criminal acts by their subordinates. This sanc­

tioning of such behaviour was achieved either through the application 

of domestic standards for the ascertainment of superior liability, or the 

clouding of responsibility by assigning it to a supposedly national dis­

1 See generally William H. Parks, "Command 

responsibility for war crimes", Military Law 

Review, vo l. 62, 1973, p. 1. 

2 See I. Bantekas/S. Nash/M. Mackarel, 

International Criminal Law, to appear shortly 

(Cavendish Publishing) . 

3 The same argument has been identified 

as regards the issue of superior orders, 

through the balancing of military obedience 

with the requirement that crimes should not 

go unpunished. See C. Garraway, "Superior 

orders and the International Criminal Court: 

Justice delivered or justice denied?", IRRC, 

No. 836, December 1999, pp. 785'794. 
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ciplinary context. An example of the former is the case of Captain 

Medina who was prosecuted for failing to prevent and punish the 

slaughter of over 100Vietnamese civilians by his troops during the US 

campaign in Vietnam. Instead of charging Medina under the custom­

ary law of superior responsibility, the US Court-Martial convicted 

him ofinvoluntary manslaughter under the Uniform Code ofMilitary 

Justice, on the basis of a test of"actual awareness" which at best repre­

sents a bad interpretation of the doctrine. 4 An example of the latter is 

the massacre of Palestinian refugees at the refugee camps of Chatila 

and Sabra by Phalangists who were under the control of Israel, and 

more specifically that of the Chief- of-Staff and Defence Minister. The 

subsequent commission established to investigate the incident exam­

ined the issue of personal liability on an administrative basis and, in the 

absence of criminal charges, proposed only the imposition of discipli­

nary penalties.s 

The decline in the use of the doctrine of superior respon­

sibility at the national level was closely connected to the political intri­

cacies of the Cold War: on the one hand, States did not wish their 

military affairs to become the subject of international scrutiny and 

criticism, especially by their enemies, and on the other they refused to 

discourage their officers by prosecuting them for the offences of their 

troops. It was reasonably feared that if military personnel were prose­

cuted in strict accordance with the doctrine of command responsibil­

ity, enemy States would find ample ground for accusing the former of 

violating international law in general. In such an atmosphere of politi­

cal animosity, instead of doing justice the prosecuting jurisdiction 

would have found itself in the dock. It was felt that this would subse­

quently undermine the trust and allegiance of a State's military offi­

cers . The examples referred to above confirm these conclusions. 

With the demise of the Cold War, such fears have largely 

been allayed by the enhancement and development of the interna­

4 United States v. Medina, 43 C.M.R., 1971, 5 Final Report of the Kahan Commission 

P·243 · (authorized English translation), 22 ILM, 1983. 

P·473­
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tional criminal justice system. This system can succeed only if all 

States, and especially the more influential ones, effectively contribute 

to its application. In furtherance of this cause, it seems irrational to 

adopt resolutions at the Security Council6 and commend judgments 

of the ICTY which uphold the doctrine of command responsibility, 

and thereafter dispense with prosecutions at the domestic level. 

Prosecutorial or judicial authorities should be stopped from prevent­

ing the correct application of the doctrine, since as agents of the State 

they are bound to respect a well-established rule of customary interna­

tional law. Although the International Court of Justice noted as far 

back as 1948 that a State does not have an individual interest in the 

international protection of human rights,7 the same should not apply 

to their protection by means of criminal sanctions, even less so if the 

rule violated is one of jus cogens and the incumbent obligation is erga 

omnes,8 as would be the case with any serious violation of the laws of 

war. Such a position is consonant with recent developments, especially 

after the adoption of General Comment No. 24 by the UN Human 

Rights Committee9 calling for a prohibition of reservations to multi­

lateral treaties with a humanitarian content. 1U 

Whatever the merits of the legal arguments just advanced, 

the fact remains that States will be much more inclined to shield their 

officials in times of armed conflict than to give priority to upholding 

criminal justice. To remedy this situation the international criminal 

justice system must be seen as targeting the acts of individuals rather 

than accusing peoples, States or governments. To a large extent, the 

assimilation of the Serbian people with the (small number of) planners 

and executioners of the Bosnian massacres contributed to their hostile 

stance towards the ICTY and the international community in general, 

6 S.C Res. 808 (1993). 9 ILR. vol. 101. 1997. p. 64. See also 

7 Advisory Opinion Concern ing Reser· C Redgwell. "Reservations to treaties and 

vations to the Genocide Convention. I. C). Human Rights Committee General Comment 

Reports 1951. p. 15. No. 24". ICLQ. vo l. 46. 1997. p. 390. 
8 Belgium v. Spain. Barcelona Traction Li ght 10 This is particularly evident as regards the 

and Power House Co. Ltd. (Second Phase). Statute of the ICC (Art. 120) and the 1998 

I.C). Reports. 1970. p. 3. Ottawa Convention on Anti·Personnel Mines. 
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even though President Milosevic carried little support in the Federal 

Republic of Yugoslavia (FRY). The recent rejection by the 

International Law Commission (ILC) of the term "State crime" is an 

encouraging step in that direction. I I 

This change in perception must be followed by firm guar­

antees that the State's interests will not be jeopardized, whether a trial 

is taking place at a national or international level. Such a task may be 

accomplished in a number of ways: non-admission of classified infor­

mation or testimony ofpublic officials, 12 protection of the rights of the 

accused, third-party supervision or adjudication. 13 Similarly, in the case 

of multinational military operations, it would serve the same purpose 

ifjurisdiction over military discipline were not left to the State of the 

offender but were ceded to a multinational body, to be established in 

advance for each operation. 14 The fact that non-State players are 

increasingly responsible for violations of jus in bello has helped to 

bring about closer inter-State assistance in criminal matters . 

Furthermore, it should be noted that while States were apprehensive 

of the domestic enforcement of international human rights law in its 

infancy, such enforcement is at present vigorously undertaken by the 

majority of States. Few, if any, democratic governments perceive it as 

personal attack against themselves if violations of human rights are 

brought before national or international fora . This is evidenced by the 

growing enhancement of international and regional human rights 

enforcement mechanisms. Rigorous adherence to the guarantees men­

tioned above could accomplish the same for the purposes of interna­

tional humanitarian law. 

11 See R. Rosenstock, "The fiftieth session 

of the International Law Commission", A/IL, 

vol. 93, 1999, p. 237· 
12 Arts. 72 of the ICC Statutes, relating to 

protection of national security interests, 

and 73, relating to disclosure of documents in 

the hands of third parties, are good examples 

of protective mechanisms. 

13 See Prosecutor v. Blaskic, Appeals Judg· 

ment on the Request of the Republic of Croatia 

for Review of the Decision ofTrial Chamber II , 

18 July 1997,ILR, vol. 110, 1998, p. 607. 

14 This was suggested by the Special 

Rapporteur of the Commission on Human 

Rights on extrajudicial, summary or arbitrary 

executions in his Report to ECOSOC, UN 

Doc. A/ 51/457 7 October 1996. 
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Finally, it is submitted that it is doubtful whether the 

shielding of culprits has any real positive effect for a State's military or 

civilian hierarchy. It is well recognized that impunity breeds contempt 

for the law and indiscipline, which can hardly be described as positive 

attributes of a State 's armed or police forces . 

Civilian and military leaders before the doctrine of 

command responsibility 

The tribunals established at the end of World War II did 

not hesitate to hold high-ranking military officers l5 criminally liable 

under the doctrine of command responsibility as well as civilians, both 

distinguished industrialists l 6 and senior government members l 7. What 

this emphazises is that no individual can henceforth consider himself 

immune from prosecution for violations of the laws of war, whether 

perpetrated directly or through lack of adequate supervision. In recent 

years this has been reflected in the practice of both national and inter­

national tribunals . Thus the rejection of immunity has been upheld 

both in the case of heads of State both in and out of office, the former 

with regard to President Milosevic (FRY) 18 and the latter with regard 

to erstwhile Prime Minister Kambanda of Rwanda l 9 and former 

Chilean President Augusto Pinochet. 2
1) 

15 United States v. von Leeb (High 

Command case). Trials ofWar Criminals before 

the Nuremberg Military Tribunals under 

Control Council Law No. 10. vo l. 11 (Trials). 

1950. p. 1462. 

16 Government Commissioner of the 

General Tribun al of the Military Government 

for the French Zone of Occupation in Germany 

v. Roechling (Roechling case). vol. 14 (Trials). 

1950. p. 1097. 

17 United States v. von Weizsaecker 

(Ministries case). ibid. p. 308. 

18 ICTY Prosecutor v. Milosevic and Others. 

Indictment of 22 May 1999. at www.un .orgj 

icty / i nd ictment/ en glish/ 24 '05 '99m ilo / htm 

19 ICTR. Prosecutor v. Kambanda. 37 ILM. 

1998. p. 1411. 

20 Regina v. Bartle and the Commissioner 

of Police for the Metropolis and Others; Regina 

v. Evans and Another and the Commissioner of 

Police for the Metropolis and Others (ex parte 

Pino chet Ugarte Respondent). 2 All ER 97 

(1999). It is doubtful. however. that a munici ­

pal court will ever deny immunity to an acting 

head of State. 

www.un.orgj


397 RICR JUIN IRRC JUNE 2000 VOL. 82 N° 838 

However, it is possible to distinguish certain inherent safe­

guards limiting the imposition of individual responsibility on heads of 

State or high-ranking officials. Interestingly, recent practice has shown 

that State leaders have been accused of, or held criminally liable for, 

gross violations of human rights and humanitarian law only insofar as 

these have been connected to the initial use of force in armed con­

flicts. Cases in point are the former President of the Republika Srpska, 

Karadzic, and also the President of Iraq, Sadam Hussein. The former 

was officially arraigned by the ICTY,21 while there exists a growing 

consensus among certain States, with strong support from non-gov­

ernmental organizations, to establish some sort of international judicial 

authority to try those responsible for the invasion of Kuwait by Iraq. 

However, it has also been consistent practice to accord secret immu­

nity to those leaders who are able to secure the peaceful settlement of 

a conflict. This was presumed for the Japanese Emperor Hirohito after 

his country 's capitulation in 1945, and at various stages for Karadzic, 
22Milosevic and Hussein.

The criminal proceedings instituted in Tokyo at the end of 

World War II held Japanese Prime Minister Tojo and Foreign Minister 

Hirota criminally responsible for their failure to prevent and punish 

crimes perpetrated by Japanese troops against captured prisoners of 

war. 23 It is true that both men had no direct interaction with the per­

petrators of those horrific offences. Nonetheless, their positions of 

authority rendered them COlTlpetent to avert the said crimes and pun­

ish those directly responsible for them. It was also confirmed that they 

had received ample information about the incidents, which had 

received widespread attention both in Japan and worldwide. 

Consequently, on the basis of their indisputable knowledge of the 

crimes concerned and their positions of authority the International 

21 ICTY, Prosecutor v. Karadzic and Mlad ic, 23 Record of Proceedings of the Interna· 

ILR, vo l. 108, 1998, p. 86. tiona l Mil itary Tribunal for the Far East 

22 See A. D'Amato, "Superior orders vs. (1946-1949). vO l. 20, PP.49, 791 and 49, 831, 

command responsibility", AJIL, vol. 88, 1994, reprinted in J. R. Pritchard (ed.l, The Tokyo Wor 

P·500. Crimes Trial, Garland, New York, 1981'1988. 
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Military Tribunal for the Far East held the two accused to be responsi­

ble for their failure to act. The same finding was upheld in the case of 

former ex-Prime Minister Kambanda of Rwanda. 

None of the aforementioned persons was convicted for 

random and individual criminal acts committed by persons directly 

under their control. Their liability was grounded on widespread crim­

inal activity ofwhich they ought to have been aware. Indeed, had they 

under the given circumstances attempted to prevent further crimes 

against prisoners of war, or initiated criminal proceedings against the 

culprits and given orders to remedy the situation, they would have 

been free from guilt even though such measures eventually proved to 

be unsuccessful. In practical terms, a head of State or a member of a 

government is required to make sure that an effective reporting system 

which would enable the authorities to take appropriate action is in 

place. Accordingly, military leaders are required to ensure that the 

reporting system functions at ground level, through effective and inde­

pendent military investigations and the existence of courts martial. The 

measures taken by heads of State and chiefs of staff are judged in accor­

dance with the knowledge they had or ought to have acquired under 

the circumstances. Hence, it is not an impossible test, or one that 

unnecessarily overburdens these officials. It is submitted in this regard 

that there is a pressing need to establish, in law, a presumption of 

knowledge where there exists an overwhelming and widespread inci­

dence ofcriminality, in which case every superior should have become 

aware of such occurrences. 24 

Furthermore, it is clear that liability of heads of State and 

chiefs of staff for failure to act is not adjudged in the same way as that 

of officers at the operational or tactical level. The former are entrusted 

with the task of supervising the entirety of a State 's civilian and rnili­

24 In ICTV. Prosecutor v. Delalic and Others agreement with the opinion of the ICTV. as 

(Celebici case). 38 ILM. 1998. p. 57. the Trial there are numerous examples that confirm a 

Chamber categorically stated that such a pre· contrary view. See I. Bantekas. "The contem· 

sumption does not exist under customary porary law of superior responsibility". A/fL. 

international law. The present author is in dis· vol. 93. 1999. pp. 588.589. 

http:occurrences.24
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tary machinery, but the latter only small portions of it. 25 Strategic 

commanders are required to ensure, to the best of their ability under 

the prevailing circumstances, that operational and tactical commanders 

fulfil their obligations to prevent and punish violations of international 

humanitarian law. They cannot be made responsible for not preventing 

random acts of violence. It is clear that the doctrine of command 

responsibility does not contemplate vague connections between supe­

rior officers and random crimes committed far from their reach on the 

battlefield. They are required to show no more than a minimum of 

diligence and care, far less than what is required of operational and tac­

tical commanders. Even further, it seems good law to suggest that if 

policy and strategic command take proper and reasonable action to 

prevent or punish the commission of widespread and notorious 

offences, no liability can be attached. 

The ambit of superior responsibility 

If one takes the view of the Celebici Judgment of the 

ICTY that the doctrine of command responsibility refers to "vicarious 

liability",26 it follows that superiors w ill be criminally liable for the 

crimes of their subordinates regardless of their knowledge and subse­

quent action. If this were so, no person could escape such a strict lia­

bility test if subordinates overrode his/her best efforts to prevent and 

punish their actions. It seems doubtful that any State would agree to 

such a doctrine being established to judge its military and civilian offi­

cers. The test which has been derived through international custom, 

and especially through the subsequently endorsed case law of the mil­

itary tribunals that followed World War II, attests to a doctrine of 

"imputed liability" as a result of an omission to fulfil a feasible and 

binding obligationY 

25 Ibid., pp. 584'587. 27 5ee Report of the Secretary·General pur· 
26 Lac. cit. (note 24), para . 645. suant to Paragraph 2 of Security Council 

Resolution 808 (1993), UN Doc. 5/25704, 

para. 56; Bantekas , op. cit. (note 24). 
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It is a potent argument that conunanders on the battlefield 

have a hard enough task facing the exigencies of military operations, 

which leaves little time for ensuring compliance with the laws of war 

or for ga thering information on their subordinates' criminal activity. 

Again, we wish to note that international law requires nothing impos­

sible of operational or tactical commanders either, but it does require an 

effective reporting system.As far back as the High Command case, it was 

recognized that operational commanders in an executive position could 

not be expected to be aware of all occurrences within their sector of 

comm and28 For the doctrine to find application , it must be proven that 

commanders have knowledge of crimes, or lack feasible knowledge, 

and that they have failed to take preventive or punitive action when it 

was in their capacity to do so. Military superiors are bound by their 

office to conduct operations to the best of their ability, and this can 

only be accomplished through the diligent preservation of discipline 

among their troops. H ence, it is ludicrous to maintain that w hile such a 

system of discipline can be sustained as the cornerstone of every army, 

especially in battle, discipline cannot be enforced for the purpose of 

ensuring compliance with th eir national military instructions. 

Unfortunately, the concern of States has impaired the nor­

mal evolution of the doctrine of superior responsibility. Whereas in 

any national criminal justice system. the issue of"causation" would be 

paramount in assessing culpabili ty, the international system has found 

it difficult to apply it accordingly. International law makes sense only 

when construed in accordance w ith the concept of "State consent". 

Even if moral norms can be said to have some part to play in deter­

mining the content of national legal rules, the sam e is not true in the 

case of international rules . Let us not forget that until the Tadic 

Jurisdiction Decision29 and the evolution of the relevant law thereafter, 

the protection of civilians and combatants in internal armed conflicts 

was far weaker than that afforded to the sam e persons in international 

confli cts. In essence, this comes down to the recently formulated "duty 

28 Loe. cit. (note 15). p. 533 . 29 ICTY. Pro secutor v. Tadic. Interlocutory 

Appea ls Decision on Jurisd iction . ILR. vol. 105. 

1997. p. 453· 
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to control" theory.3o It holds that the commander of an undisciplined 

unit, whose members have not perpetrated any crimes, should be held 

criminally liable for crimes committed by such members later on, 

under a different commander. 

Neither the normal use of the doctrine of superior 

responsibility nor the "duty to control" theory unnecessarily widen 

the ambit of the liability of military or civilian superiors. They follow 

general principles of the criminal law of the vast majority of States, as 

well as the dictates of logic. They express what is expected of all those 

persons who, in a position of authority, must take every measure in 

their power to prevent or punish that which they would expect others 

to repress if they themselves were the victims. 

Conclusion 

While the doctrine of superior responsibility seems to be 

gradually acquiring a clearly defined field of application, the fact 

nonetheless remains that a number of States conceive it to be a threat 

to their military and civilian forces. These fears will be justified if their 

concerns are not met and remedied. It should not be forgotten that 

international criminal law must aim to target the acts of individuals, 

and should not attempt to "criminalize" governments or States. 

The benefits of application of the doctrine are immense as 

regards the prevention not only of breaches of international humani­

tarian law but also of transnational crimes in general. In a related field 

it is worth mentioning in this context that the German Federal 

Constitutional Court recently held a foreign ambassador criminally 

liable for omitting to take appropriate action when aware that embassy 

premises were used by terrorists for the storage of explosives and other 

illegal materiaPl It is hoped that the entirety of the international 

community will give its full endorsement to the customary principles 

relative to criminal liability, thus promoting international justice. 

• 
30 See Bantekas. op. cit. (note 24). p. 593. 31 Former Syrian Ambassador to the 

German Democratic Republic case. ILR. 

vol. 115. 1996. p. 601. 

http:theory.3o
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Resume 

L'interet des Etats par rapport ala doctrine de la 
responsabilite des superieurs 
par ILiAS BANTEKAS 

Selon la doctrine de la responsabilite des superieurs, un comman­

dant qui n'a pas pris les mesures necessaires pour prevenir ou punir un 

crime commis par ses subordonnes encourt une responsabilite penale en 

droit international. L'auteur retrace I'histoire de ce concept et examine les 

derniers developpements, notamment la jurisprudence des deux Tribu­

naux penaux pour Ie Rwanda et pour I'ex- Yougoslavie. II tient egale­

ment compte des debats qui ont abouti aI'adoption du StatUI de Rome 

de la Cour penale internationale. L' auteur demontre I'interet des Etats a 
disposer d'une regie qui est un outil puissant pour prevenir et sanctiol1­

ner Ie crime. Toutifois, il ne Jaut pas en abuser et essayer de rendre les 

gouvernements eux-memes, ou meme les Etats, responsables de tels 

crimes. Ce sont les individus qui sont penalement responsables devant 

la loi . 
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Recognition of the ICRC's 
long-standing rule of 
confi dent i ality 

An important decision by the International Criminal 
Tribunal for the former Yugoslavia 

by 
5TEPHANE JEANNET 

" ... the Trial Chamber came to the conclusion that customary interna­

tionallaw provides the ICRC with an absolute right to nondisclosure 

of information relating to the work of the ICRc... " . This is how the 

press release issued by the International Tribunal for the former 

Yugoslavia (ICTY) on 8 October 1999 announced the important 

decision taken on 27 July 1999 by Trial Chamber III to the effect that 

the ICRC need not testify before the Tribunal. This article is a short, 

non-exhaustive presentation of some issues raised by this case, and of 

the importance of the decision for the continued work of the 

International Committee of the Red Cross. 

The confidentiality of ICRC information questioned 

The ICRC strongly supported the establishment of the 

ICTY as a means to combat impunity and agreed from the very 

beginning of the Tribunal's work to cooperate with it, provided that 

5TEPHANE JEANNET has been a Legal Adviser in the [eRC's Legal Division and now 

works as a delegate. - The author wishes to thank Norman Farrell and 

Marie-Claude Roberge, former colleagues in the [eRe Legal Division, who had 

worked on this case. 
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the organization's limitations were respected as a means of ensuring it 

full independence in carrying out the mission entrusted to it by inter­

national humanitarian law. The ICRC has indeed consistently taken 

the position that its officials and employees, past and present, may not 

testifY before any court or tribunal in respect of matters which came to 

their attention in their capacity as officials or employees of the organi­

zation. 1 

The specificity of the ICRe's mandate and methods of 

work was recognized by the Tribunal in several exchanges of letters 

between the President of the ICRC and the ICTY's President and 

Prosecutor. In addition, in accordance with an Agreement of 28 April 

1995 between the Tribunal and the ICRC, the latter acts as an inde­

pendent and impartial inspector of the remand facilities operated by 

the Tribunal. 2 

From the inception of the ICTY, and then of the 

International Criminal Tribunal for Rwanda (ICTR), the ICRC had 

relied on an informal understanding to ensure that the ad hoc Tribunals 

respected the confidentiality of ICRC information. Such protection 

before national tribunals is ensured both through practice and head­

quarters agreements or similar agreements granting the ICRC imnlU­

nity from legal process. 

But, to the ICRe's consternation, this understanding was 

questioned by the ICTY Prosecutor in her case against Blagoje Simic, 

Milan Simic, Mirosla Tadic, Stevan Todorovic and Simo Zaric. In this con­

1 The ICRC's position regarding testimony 

has been spelled out in the following state­

ment. which reflects previous positions: 

"Persons carrying out activities under the 

ICRC's responsibility cannot be compelled to 

provide information and/or give testimony 

relating to any situation covered by the 

Geneva Conventions. namely international or 

non·international armed conflicts . This would 

jeopardize the accomplishment of the ICRC's 

humanitarian mission. as defined in those 

Conventions. for the following reasons: 1) it 

would violate the ICRC's pledge of confiden· 

tiality vis-ii·vis both the victims and the par­

ties to conflicts; 2) it would undermine the 

confidence of the authorities and the victims 

in the ICRC; 3) it might threaten the confi­

dence of the victims and of ICRC delegates; 

4) it might cause the ICRC to be denied access 

to the victims in present or future circum· 

stances." - Statement of the ICRC of 

25 February 1993 on its position regarding the 

establishment of the ICTY. 

2 Exchange of letters. published in IRRC. 

No. 311. March-April 1996. pp. 238 ff. See also 

ICTY Basic Documents 1998. P.381. 
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text, the Prosecution wished to use evidence in the possession of a for­

mer employee of the ICRC, the knowledge of which originated by 

virtue of his employment with the organization. Since exchanges of 

views on the issue of the disclosure ofICRC information did not gen­

erate a solution acceptable to both sides, on 10 February 1999 the 

Office of the Prosecutor filed an ex parte confidential motion under 

Rule 73 of the ICTY Rules ofProcedure and Evidence, seeking a rul­

ing by the Court. 

The ICRC granted leave to appear as amicus curiae 

The Prosecution, while acknowledging the ICRe's con­

cerns with regard to the confidentiality of its work, did not accept 

that, as a matter of law, ICRC information could not be disclosed. It 

therefore proposed that the ICRC be granted leave to appear as ami­

cus curiae under Rule 74 of the Rules ofProcedure in order to present 

its views. The ICRC was both relieved and grateful that such an 

opportunity was given to it. In its Decision, the Trial Chamber sup­

ported this approach: making reference to Prosecutor v. Simic;3 it noted 

that the issue of admissibility of the testimony of a witness can indeed 

involve the interests of third parties, of which due account should be 

taken. 

On 13 April 1999, the ICRC, represented by Professor 

Christopher Greenwood, QC, Alun Jones, QC, and Norman Farrell, 

Esq., filed a submission concerning the case. Annexed to it were 

Opinions from three leading experts in public international law: 

Professor James Crawford, QC, Whewell Professor of International 

Law, University of Cambridge, and a member of the English and New 

South Wales Bars; Emeritus Professor Jean Salmon, Free University of 

Brussels, Member of the Institute of International Law and of the 

Permanent Court ofArbitration; and Professor Eric David, Director of 

the International Law Centre, University ofBrussels. Affidavits and let­

ters in support of the ICRe's position were also attached. 

3 Case No. IT·9S·9·PT. 13 April 1999. 
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The ICRe's submission 

The content of the ICRC submission was, in essence, as 

follows: 4 

There is a need to protect the work of the ICRC in the 

framework of the ICTY. Indeed, for a Court to admit ICRC confi­

dential information or documents or to call as witness an ICRC staff 

member without prior authorization would seriously undermine the 

role of the ICRC under international humanitarian law and the man­

ner in which it discharges its mandate under the Geneva Conventions 

of 12 August 1949 (188 States parties), the two Additional Protocols of 

8 June 1977 (156 and 149 States parties respectively), and the Statutes 

of the International Red Cross and Red Crescent Movement (also 

adopted by the States parties to the Geneva Conventions) to work for 

the implementation of international humanitarian law. This is because 

warring parties are likely to deny or restrict access of the ICRC, in 

particular to prison and detention facilities, if they believe that an 

ICRC delegate may be collecting evidence for use in future criminal 

proceedings . 

Broadly speaking, international humanitarian law needs to 

be implemented in three complementary ways: (a) promotion of the 

law; (b) direct supervision and assistance to victims; and (c) repression 

of violations. The ICRC was specifically mandated by States to work 

in the first two ways, i.e. to take action, in the event of armed conflict 

or internal violence, to persuade the parties to comply with hUlTl.ani­

tarian law, to cease committing violations of that law or to prevent 

such violations from occurring.This means giving information about 

international humanitarian law, promoting compliance with it, educat­

ing, persuading and verifying. But it does not mean playing a punitive 

role in response to violations or taking part in repressive mechanisms. 

The ICRC strongly believes that its work, in particular with regard to 

direct supervision and assistance to victims, would be severely dam­

aged if it were to be implicated in the repression of violations. 

4 At the t ime of writing, pend ing a decision opinions attached to it, would be made pub· 

by the Tribunal, it was not clear whether the lie. Proper reference to these documents was 

submission, or for that matter, the expert therefore not possible. 
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Under humanitarian law applicable to international armed 

conflicts, the ICRC has the right of access to victims. In practice, the 

ICRC is dependent upon the willingness of the parties to enable it to 

exercise that right. Many functions performed by the ICRC, particu­

larly in non-international armed conflicts and situations of internal 

strife, are based only upon its right of initiative, and the warring parties 

have no legal obligation to permit the involvement of the ICRe. If, in 

an environment characterized by tension and suspicion, the ICRC is 

to perform its tasks, then it has to gain the acquiescence and win the 

trust of the warring parties on all sides. If the ICRC cannot achieve 

that, it will not be able to function properly or even at all. 

The ICRC makes public statements about violations of 

international humanitarian law only when it is confident that to do 

so will not prejudice its ability to discharge its mandate. Such state­

ments are of a very general character, avoiding any allegations against 

named individuals. The violations must be major and repeated and 

must have been directly witnessed. Even then, public statements are 

made only if steps taken confidentially have not succeeded in putting 

an end to the violations, and such publicity is in the interests of those 

affected or threatened. The ICRC uses public statements, therefore, 

as a means to put a stop to an ongoing violation of humanitarian law, 

not in connection with the punishment of violations. Accordingly, 

they serve a purpose entirely different from participation in criminal 

proceedings . 

The ICRC has developed its practice through experience 

gained over 137 years. Its working methods are both accepted and 

expected by States and the victims of conflict. Its particular method of 

work with warring parties and victims requires the maintenance of 

strict confidentiality. The ICRC is certain that if it was perceived that 

there was a likelihood (or even a possibility) that ICRC staff could tes­

tifY, then many warring parties would simply deny the ICRC access . A 

number of incidents have shown that any suspicion of working with 

criminal tribunals hinders the work of the ICRC and can place its staff 

in danger. It has also become clear that protective measures such as 

those foreseen in the Statute and Rules of Procedure of the ICTY are 

not sufficient to remedy this. 
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The ICRC has been mandated to promote respect for 

international humanitarian law. It has collaborated with the two ad hoc 

criminal tribunals to the largest extent permitted by the principles 

governing its action. The respective mandates of the ICTY and the 

ICRC are separate but complement one another in the endeavour to 

ensure respect for international humanitarian law. They both form part 

of the international ordre public. 

In its submission, the ICRC put forward an alternative 

argument to the effect that ICRC information is protected from being 

disclosed in evidence by a doctrine analogous to the doctrine of priv­

ilege in common law systems or the principle of confidentiality which 

exists in certain civil law systems. 

These are the main issues which were fully examined by 

the Trial Chamber. A number of other points were made in the 

ICRC's submission, to which we may refer insofar as they were exam­

ined by the Chamber. 

The Trial Chamber is bound by customary interna­

tional law with regard to admissibility of evidence 

The Chamber recognized that, while it had, according to 

its Rules of Procedure, a w ide and liberal discretionary power to admit 

evidence, that discretion was not unlimited. In particular, the Chamber 

deemed itself bound, beyond the content of the Rules, by customary 

international law. The Chamber referred to Article 1 of the Tribunal's 

Statute, which makes reference to international humanitarian law. This 

body of law being constituted of both conventional and customary 

norms (a crucial consideration, as will be found later), and the 

Tribunal's jurisprudence being consistent with that approach, the 

Chamber considered itself bound to respect both types of norms, 

including those pertaining to the admissibility of evidence. It therefore 

chose to examine the following considerations: 

whether under conventional or customary international law there 

is a recognition that the ICRC has a confidentiality interest that 

would entitle it to prevent disclosure of evidence; 

whether this interest should be balanced against the interests of 

justice, on a case by case basis, having regard in particular for the 
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importance of the evidence to the prosecution's case, if the Trial 

Chamber determines that the ICRC has a right under interna­

tionallaw; and 

whether protective measures could adequately protect this interest 

and meet the ICRC's concerns, if the Trial Chamber finds that the 

ICRC has a relevant confidentiality interest in the evidence. 

The Trial Chamber determines the existence in law 

of the IeRC's confidentiality interest 

Trial Chamber lIP first examined the ICRC's mandate 

under conventional and customary international law. The organization 

presented arguments based on international humanitarian law and on 

the principles derived from it, on which it operated, in particular those 

of neutrality and impartiality. In short, the mandate of the ICRC 

derives from two sources: 1) the Statutes of the International Red 

Cross and Red Crescent Movement, and 2) treaties of international 

humanitarian law. 

The essential role of the ICRC is to provide protection 

and assistance to the victims of armed conflict. Article 5 of the Statutes 

of the Movement (and not of the ICRC's own Statutes, as the 

Chamber erroneously mentioned) establishes the purpose of the 

ICRC. 6 Furthermore, the ICRC is specifically referred to in 40 arti­

cles of the Geneva Conventions and in 8 articles of their Additional 

Protocols.? In addition, the ICRC in practice exercises most of the 

5 Trial Chamber III was composed of: Judge 

Patrick Lipton Robinson (Presiding), Judge 

David Hunt, and Judge Mohamed Bennouna. 

6 These tasks are inter alia: "a) to under· 

take the tasks incumbent upon it under the 

Geneva Conventions, to work for the faithful 

application of international humanitarian law 

applicable in armed conflicts and to take cog· 

nizance of any complaints based on alleged 

breaches of that law; b) to endeavour at 

all times - as a neutral institution whose 

humanitarian work is carried out particularly 

in time of international and other armed con· 

flicts or internal strife - to ensure the protec' 

tion of and assistance to military and civilian 

victims of such events and of their direct 

results;" Statutes of the International Red 

Cross and Red Crescent Movement (1986) , 

Art. 5. 

7 The four Geneva Conventions for the 

Protection of Victi ms of Armed Conflict, of 

12 August 1949, and their Additional Proto· 

cols, of 8 June 1977, recognize the special role 

of the ICRe. 
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functions entrusted to Protecting Powers by 51 articles of the Geneva 

Conventions and 6 articles ofAdditional Protocol I.8 

The ICRC provided extensive evidence, based on litera­

ture9 and international practice,IO of its international legal personality. 

Both the Prosecution and the Trial Chamber acknowledged that fact . 

8 The following provisions of the Geneva 

Conventions make specific reference to the 

ICRC: GC I: Arts 3, 9, 10, 11 and 23; GC II: Arts 

3,9,10 and 11; GC III: Arts 3, 9, 10, 11, 56, 72, 

73,75,79,81,123,125 and 126; GC IV: Arts 3, 

10, 11, 12, 14, 30, 59, 61, 76, 96, 102, 104, 108, 

109, 111, 140, 142 and 143. - In addition, in 

accordance with Art. 10 of Conventions I, II 

and III, and Art. 11 of Convention IV, the ICRC 

in practice exercises the functions entrusted 

to the Protecting Power by the following provi­

sions: GC I: Arts 8,16, 23 and 48; GC II: Arts 8, 

19,44 and 49; GC III: Arts 20,121,122 and 128; 

GC IV: Arts 9, 23, 24, 35, 39, 42, 43, 45, 49,5 2, 

55,60,71,72,74,75,83,98,101,105 , 113,129, 

131, 137 and 145. The relevant provisions in 

Protocol I are Arts 5, 6, 33, 78, 81, 97 and 98. 

In addition, Arts 2, 11, 45, 60, 70 and 84 deal 

with the Protecting Power. The status of the 

ICRC is also recognized in Art. 24 of Protocol 

II. 

9 G. Barile, "Caractere du Comite Inter­

national de la Croix·Rouge" , Rivista di diritto 

internazionale, Vol. 62, 1979, p. 112; D. Bind· 

schedler-Robert, "Red Cross", Encyclopedia of 

Public International Law, Vol. 5, 1983, p. 250; 

Beigbeder, The Role and Status of Inter· 

national Humanitarian Volunteers and Or­

ganizations, Martinus Nijhoff, Dordrecht, 

1991, p. 66; C. Koenig, "Observer status for 

the International Committee of the Red Cross 

at the United Nations", IRRC, No. 280, 

January-February 1991, p. 40; A. Schlagel, 

"International Red Cross", in R. Wolfrum (ed.), 

United Nations: Law, Policies and Practice, 

Vol. 2, Martinus Nijhoff, Dordrecht, 1995, 

P· 815· 
10 When it was created, the ICRC was a pri­

vate humanitarian initiative, sanctioned by a 

diplomatic conference in 1864. In 1915 it was 

formally established as a Swiss organization 

under the Swiss Civil Code. But it has increas­

ingly been recognized as performing public 

international functions and as be ing entitled 

to a distinct international status in respect of 

the exercise of those functions . The evidence 

of this recognition is, inter alia: (a) the exis· 

tence and activities of the ICRC are mentioned 

by various international humanitarian law 

treaties; (b) in addition, the ICRC has exer· 

cised international funct ions of various kinds 

under other international agreements, 

whether named as a "third party" or as a 

party to the agreement in its own right; (c) the 

ICRC's relationship with Switzerland is based 

on an Agreement concluded on 19 March 

1993, in which Switzerland recognizes 

"the international juridical personality and 

the legal capacity in Switzerland" of the 

Committee (Article 1), see IRRC, No. 293, 

March-April 1993, pp. 152-160; (d) also, the 

ICRC has signed 57 headquarters agreements 

with States governing the status of its delega· 

tions and their staff, as well as other agree· 

ments with both States and intergovernmen­

tal organizations; according to legal doctrine, 

these agreements are in the nature of 

treaties; also, they are generally assimilated 

to treaties by domestic constitutional law; 

(e) in certain other States, international 

privileges and immunities are granted unilat­

erally. in recognition of the special role of the 

ICRC, e.g. in the United States, pursuant to the 

International Organizations Immunities Act 

(PL 79-291 as amended by PL 100'204); 

(f) finally, the ICRC became the first non­

governmental body to be accorded permanent 

Observer Status to the UN General Assembly 

(U NGA Res. 45/6, of 16 October 1990, 

adopted by consensus). 
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But while the Prosecution also agreed that the ICRe's mandate was 

conferred upon it by the international community, it disagreed as to 

the effect of the ICRe's status on the question at hand - indeed, for 

the Prosecution, there existed no rule of international law which 

required the ICRe's consent before evidence could be admitted. 

Turning again to the ICRe's mandate under international 

humanitarian law, the Chamber noted that most of the provisions of the 

1949 Geneva Conventions are generally accepted as declaratory of cus­

tomary international law. By accepting to be bound by these instru­

ments, States parties also agree to the special role and mandate of the 

ICRe. Further, the Chamber quoted the Appeals Chamber of the 

ICTY in the Tadic Decision, in which the latter noted the "unanimously 

recognized authority, competence and impartiality of the ICRC, as well 

as its statutory mission to promote and supervise respect for international 

humanitarian law" .11 It also made reference to the letter of agreement 

following the request by the President of the ICTY for the ICRC to 

inspect the conditions ofdetention and the treatment of accused persons 

in detention at the United Nations Detention Unit, in which the ICRC 

is referred to as "being an independent and impartial humanitarian or­

ganization of long-standing experience in inspecting conditions of de­

tention in all kinds of armed conflicts and internal strife throughout the 

world" .1 2 Finally, it made reference to the discussions in the UN General 

Assembly which led to the granting of observer status to the ICRe. 13 

The Chamber then went on to consider the "widely 

acknowledged prestige" of the ICRC and its autorite morale, based on 

the ICRe's consistent adherence to the basic principles on which it 

operates to carry out its mandate - i.e. the seven Fundamental 

Principles of the International Red Cross and Red Crescent 

Movement: humanity, impartiality, neutrality, independence, voluntary 

service, unity and universality. 14 The role of the ICRC is "in particu­

lar ... to maintain and disseminate" these principles. 15 

11 Todic (1995) IICTY JR 485, para. 73 . 14 Statutes of the Movement, preambular 

12 Loc. cit. (note 2) . para., lac. cit. (note 6). 

13 UNGA Resolution 45/6 of 16 October 15 Ibid., Art. 5, para. 2; see also Statutes of 

1990 . the ICRC, Art. 4, para. 1. 

http:principles.15


412 RECOGNITION OF THE I(RC's LONG·STANDING RULE OF CON FIDENTIALITY 

Two of the principles relate particularly closely to the 

question of the ICRC's cooperation with international criminal tri­

bunals. These are neutrality and impartiality. To these principles should 

be added the confidentiality rule, which is based on the principles of 

neutrality and impartiality as well as on a number of provisions of the 

Geneva Conventions. But it is above all a working tool developed by 

the ICRC during its 137 years of history to ensure the effective dis­

charge of its mandate. 

Neutrality is a fundamental principle because "in order to 

continue to enjoy the confidence of all, the Movement may not take 

sides in hostilities or engage at any time in controversies of a political, 

racial, religious or ideological nature". 16 

The ICRC argued that the principle of neutrality is based 

on the consistent practice of the organization and the recognition by the 

international community of the need for that practice. Unlike the 

United N ations, which may find it necessary to take sides between an 

aggressor and its victim, the ICRC must take care even in the heat of 

battle to preserve its role as a neutral intermediary in order to avoid find­

ing itself denied access to all victims of the conflict. The ICRC must 

therefore avoid behaving in a way that could be perceived by a warring 

party, past or present, as adopting a position opposed to it. Hence the 

impossibility for the ICRC, as a neutral institution, to have a role in any 

action that could be viewed as taking sides in a conflict, thereby losing 

the trust of anyone of the parties to that conflict. 

The principle of impartiality obliges the ICRC to make 

"no discrimination as to nationality, race, religious beliefs, class or 

political opinions ... to relieve the suffering of individuals, being 

guided solely by their needs, and to give priority to the most urgent 

cases of distress".17 This enables the organization to win the confi­

dence of the victims - to whichever side they may belong - with a 

view to affording them the protection and assistance required by their 

condition. 

16 Loc. cit. (note 14). 17 Ibid. 

http:distress".17
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The ICRC, in its submission, agreed that the above­

mentioned principles may conflict with the requirements for discover­

ing the truth in legal proceedings. However, it pointed out that the 

requirements arising from providing protection and assistance to those 

affected by conflict must remain unaffected. This has long been recog­

nized by the international conununity, and the ICRC cited historical 

precedents going back as far as the 1936 Italo-Ethiopian conflict. 

The ICRC then went on to explain its confidentiality 

rule. It described it as a working principle derived from the general 

practice of the ICRC and international humanitarian law, accepted 

and expected by States and the victims alike. It can be said to be the 

hallmark of the ICRe. The Rule is either required for the operational 

benefit of the ICRC by specific provisions of international humanitar­

ian law treaties or implied as the best means for the organization to 

carry out its other tasks, not covered by that law.18 In addition, the 

Confidentiality Rule was specifically mentioned in the explanatory 

note presented for the adoption by the UN General Assembly of 

Resolution 45/6 regarding the granting of observer status to the 

ICRC; 19 this did not give rise to any challenge or controversy. 

The ICRC's confidentiality is not limited to its visits to 

prisoners of war and civilian detainees. ICRC practice shows that 

most of its humanitarian activities are governed by and imbued with 

such confidentiality. Article 5 of the Movement's Statutes requires the 

organization " to work for the faithful application of international 

humanitarian law applicable in armed conflicts". As a result, the ICRC 

has the power and mandate to verifY the application of international 

humanitarian law in toto. To that end, it enjoys a considerable right of 

initiative. But this is based on agreement from the warring parties, 

which makes ICRC action conditional upon confidentiality because 

18 Articles 126 and 143 respectively of the 

Third and Fourth Geneva Conventions estab· 

lish a system for the supervision of the intern· 

ment of prisoners of war and civilian 

detainees. In particular, these provisions 

state that "[r]epresentatives or delegates of 

the Protecting Powers ... shall be able to inter· 

view the prisoners / civilian detainees c. ..) 
without witnesses", and that "[t]he delegates 

of the ICRC sha ll enjoy the same preroga· 

tives." 

19 Loc. cit. (note 13). 
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"to denounce publicly breaches of humanitarian law by either side 

might interfere with its work of relieving suffering. It could alienate 

sympathy and lead the accused belligerent to commit further breaches, 

driving the opposite party to take reprisals to the detriment of the vic­

tims it is the ICRe's duty to protect."20 

Finally, the ICRC emphasized that its obligations with 

regard to confidentiality are so fundamental that they are set out in 

express provisions of all the contracts of ICRC employees. Thus, all 

persons carrying out activities for the ICRC or under its responsibil­

ity are contractually bound by the obligation to exercise confidential­

ity, and only the ICRC may release them from that obligation. 

The Trial Chamber acknowledged the ICRe's consistent 

practice as to the non-testimony of its staff before courts, which was 

also reflected in its headquarters agreements. This practice was also 

extended to the ICRe's relations with the ICTY: "any participation 

by the ICRC in war crin'les proceedings involving providing informa­

tion or giving testimony would . .. place the institution's work at seri­

ous risk", and such participation "would violate the ICRe's pledge of 

discretion and confidentiality vis-a-vis both the victims and the parties 

to the conflict".21 

The Chamber rebutted the submission by the Prosecution 

that the ICRC had not been consistent in its practice because it had 

issued public statements concerning violations of international 

humanitarian law in particular conflicts. It found on the contrary that 

the fundamental commitment of the ICRC to neutrality was fully 

reflected in its practice not to make public statements about specific 

acts committed in violation of international humanitarian law and 

attributed to specific persons. 

The ICRC stressed that disclosure would have a nega­

tive impact on the organization's ability to carry out its mandate, 

20 F. Bugnion, Le Comite international de la 21 "Some preliminary remarks by the ICRC 

Croix-Rouge et la protection des victimes de la on the setting up of an International Criminal 

guerre, ICRC, Geneva, 1994, p. 1101. ICRC Tribunal for the former Yugoslavia", reprinted 

translation. in Morris and Schar (edsl, Insider's Guide to 

the ICTY, vol. II , pp. 391-398. 
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especially in that it would destroy the relationship of trust both with 

parties to a conflict and with victims. The Chamber examined this 

contention, relying heavily on the affidavits and letters by practi­

tioners. In that, the Judges recognized not only the validity of the 

legal arguments put forward by the ICRC, but also the reality of the 

operational constraints placed on the organization 's work in conflict 

areas, most notably the necessity of gaining and keeping access to 

victims. 

The Chamber found that the ICRC had a " unique" and 

"pivotal" role in the regime established by international humanitarian 

law. It went on to note that, for this reason, its decision on the ICRC's 

right to nondisclosure does not "open the floodgates" in respect of 

other organizations. 

Consequently, the Chamber made the following findings 

(emphasis added): 

73. The analysis ... has clearly indicated that the right to nondis­

closure of information relating to the ICRC's activities in the 

possession of its employees in judicial proceedings is necessary 

for the effective discharge by the I CRC of its mandate. The Trial 

Chamber therefore finds that the parties to the Geneva Conventions 

and their Protocols have assumed a conventional obligation to ensure 

nondisclosure in judicial proceedings of iriformation relating to the work 

of the [CRC in the possession of an ICRC employee, and that, 

conversely, the [CRC has a right to insist on such nondisclosure by 

parties to the Geneva Conventions and the Protocols. In that 

regard, the parties must be taken as having accepted the funda­

mental principles on which the ICRC operates, that is impar­

tiality, neutrality and confidentiality, and in particular as having 

accepted that confidentiality is necessary for the qJective peiformance 

by the [CRC <1 its functions. 

74. The ratification of the Geneva Conventions by 

188 States can be considered as reflecting the opinio juris of these 

State Parties, which, in addition to the general practice of States 

in relation to the ICRC as described above, leads the Trial 

Chamber to conclude that the [CRC has a right under customary 

internation.al law to nondisclosure <1 the information. 

http:internation.al
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The Chamber determines that the ICRC's interest 

need not be balanced against the interests of justice 

on a case by case basis 

The ICRC put forward an alternative argument to the 

effect that ICRC information is protected from being disclosed in evi­

dence by a doctrine analogous to the doctrine ofprivilege in common 

law systems or the principle of confidentiality which exists in certain 

civil law systems. It was submitted that such a privilege extends to all 

information obtained by ICRC officials or employees in their capacity 

as such and relating directly to the discharge of the ICRC's mandate 

and that it may not be waived by the individual official or employee. 

In the further alternative the ICRC submitted that even if 

the Tribunal may receive evidence of the kind described above, it 

should not do so without balancing the importance of the evidence 

for the Prosecutor's case against the importance of confidentiality for 

the effective operation of the ICRe. Because of the importance of 

confidentiality for the effective performance of the ICRC's mandate, 

the Tribunal should admit such evidence only where the Prosecutor 

demonstrates that the evidence is of overwhelming importance to the 

case before the Tribunal - a test, the ICRC argued, that was not sat­

isfied in the instant case. 

The Chamber, however, accepted the ICRC's submission 

that it had, under international law, a confidentiality interest and a claim to 

nondisclosure. As was noted earlier, the Tribunal considered itself bound 

by customary international law. In this case, there existed a rule which, 

"properly understood, is, in its content, unambiguous and unequivocal, 

and does not call for any qualification. Its effect is quite simple: as a matter 

of law it serves to bar the Trial Chamber from admitting the informa­

tion."Therefore, no question of the balancing of interest arose. 

Nevertheless, the Chamber very briefly examined two 

questions raised in the submissions of the Prosecutor and the ICRe. 

First, the Prosecutor had relied on the Decision rendered by the 

Appeals Chamber on the subpoena issue in the Blaskic case. 22 The 

22 Prosecutor v. Tihomir Blaskic. Case No. 

IT'95-14-AR 108 bis. A.C.. 29 Oct. 1997. 
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Chamber found that this reference was not appropriate, because it 

dealt with the relationship between the ICTY and States under Arti­

cle 29 of the Statute, which does not apply to international organiza­

tions. This is important to note in the light of the argument sometimes 

heard that the ICRC could not claim more protection against dis­

closure of information than that accorded to States. 

Second, the Chamber deemed it important to deal with 

the issue of the relationship between the Tribunal and the ICRC: 

79. They are two independent international institutions each 

with a unique mandate conferred upon them by the interna­

tional community. Both mandates are based on international 

humanitarian law and ultinutely geared towards the better 

implementation thereof. Although both share common goals, 

their functions and tasks are different. The ICRe's activities have 

been described as "preventive", while the International Tribunal 

is empowered to prosecute breaches of international humani­

tarian law once they have occurred. 

The Chamber thereby recognized the validity of the 

ICRe's argument that both the Tribunal and the ICRC have been 

given by the international community mandates that are complemen­

tary to one another, and that the two mechanisms of implementation 

of international humanitarian law must not be seen as contradicting 

one another but rather as working in tandem. 

The question of protective measures left unanswered 

It was argued by the Prosecution that some of the con­

cerns of the IeRC could be met by the adoption of protective mea­

sures to conceal the identity of a witness and to prevent the disclosure 

of evidence outside the Court.The ICRC believed that such measures 

would not, in practice, meet its particular concerns. 

In light of its finding as to the customary nature of the 

non-admissibility of ICRC information, the Chamber logically found 

it unnecessary to examine the question of the adoption of protective 

measures. This of course leaves unanswered a number of very delicate 

questions, at a time when protective measures are being discussed in 

contexts such as the negotiation of the draft Rules of Procedure and 
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Evidence of the International Criminal Court. It must be pointed out 

that the contention by the ICRC that protective measures would not 

satisfy its particularly stringent need for confidentiality cannot be 

inferred to apply across the board to all cases, for all institutions and 

individuals. Indeed, the ITlajority of the arguments put forward by the 

ICRC were, in fact, ICRC-specific. For instance, in the case of the 

ICRC, it is the institution which must be protected, as the very nature 

of disclosed information would make its origin obvious. 

Judge Hunt, in his separate concurring opinion, neverthe­

less briefly touched upon the question of the protection of the confi­

dential nature of information. In essence, he was of the opinion that 

such measures cannot fully be relied upon to guarantee the ICRC's 

protection. 

The separate concurring opinion ofJudge Hunt 

Judge Hunt, in a separate concurring opinion attached to 

the Decision, recognized that the ICRe's obligation of confidentiality 

(which has permitted it to carry out its mandate) gives rise to a "pow­

erful public interest" to protect the ICRC against disclosure. He 

insisted that the disclosure he was referring to did not concern the evi­

dence itself, but rather the fact that ICRC staff will have disclosed 

ICRC information in any proceedings. Indeed, once such evidence is 

given, "there is but little which can be done to avoid that fact being 

known". He acknowledged that the Tribunal's protective measures 

"may [original emphasis] in some cases substantially reduce that risk of 

disclosure, although too much emphasis should not be placed on this 

factor". He further noted that "the more important the evidence of the 

witness for the resolution of the proceedings, the more difficult for any 

judgment to be written that deals properly with the facts which have 

been found against the accused but which would not also necessarily 

reveal the source of the evidence in question - although this would 

not be impossible." 

Therefore, Judge Hunt recognized several of the argu­

ments put forward in the ICRe's submission, to the effect that, in 

practice, if ICRC information is used by the Tribunal, this fact would 

find its way into the public domain. He further acknowledged that this 
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would impair the discharge by the ICRC of its mandate. However, he 

pointed out that there exists another powet{ul public interest: namely 

that, in the interest ofjustice, all relevant evidence be made available to 

the courts. 

Judge Hunt recognized that there may be a customary 

rule that the protection of the ICRC before national courts is an 

absolute one. On the other hand, he was not persuaded that such a 

rule includes international criminal courts. To his mind "it is an enor­

mous step to assume that States had contemplated at the time of the 

Geneva Conventions the existence of a similar immunity in interna­

tional criminal courts (created for the first time almost a half a cen­

tury later), or that they have contemplated the existence of such an 

immunity since in such courts" . On the basis of this finding, he 

declares himself not persuaded that there exists a rule of customary 

international law. 

This argument is, in the author's view, not convincing. 

Firstly, because a custom could have come into being since 1949; and 

secondly, the case at hand is the first to be examined by an interna­

tional court. In any event, Judge Hunt fails to take into account the 

historical sequence in which the issue arose, which clearly demon­

strates that the issue of protection of the confidentiality of ICRC 

information has , in fact, been in: the minds of international lawmakers 

for a long, long time. 

For instance, the ICRC, in its submission, had made 

reference to the precedent set in 1936 in connection with the 

Italo-Ethiopian conflict, when Ethiopia complained to the League of 

Nations that the Italian army had used poison gas. The League's 

Secretary-General and the Committee ofThirteen asked the ICRC 

to forward to it any information gathered on this subject by its dele­

gates present in the field. Citing the principle of neutrality, the ICRC 

turned down the League of Nation's request. There were astonished 

reactions to the ICRC's refusal, and President Max Huber judged it 

necessary to make a public statement explaining the three principles 

underlying the ICRC's position: firstly, the ICRC sought to maintain 

the trust of the parties to a conflict; secondly, the ICRC sought to 

avoid any suspicion of partiality; and thirdly, the role of the ICRC was 



420 RECOGNI TION OF THE I(Re's LONG-STANDING RULE OF CO NFIDENTIALITY 

not to act as trial judge or examining magistrate.23 The ICRC's posi­

tion in this respect was never again called into question. 24 

Following World War II , the ICRC took a position con­

sistent with the one adopted earlier: that it was for itself to decide 

whether, and if so, what information would be communicated to the 

powers making a request. Delegates would remain bound by their 

contractual obligation, and the information would remain that of the 

ICRe. In the Proceedings of the International Military Tribunal at 

Nuremberg in 1946, the ICRC permitted evidence from three dele­

gates to be filed. The delegates did not appear in person, but provided 

a written response to questions submitted at the initiative of the 

defence, which did not contain any specific information about the 

alleged violations conunitted by the accused; the decision of whether 

to provide evidence was that of the ICRe. 

These two examples tend to show that States were aware 

of the ICRC's rule of confidentiality when they drafted the four 1949 

Geneva Conventions, especially the articles specifically dealing with 

this question. Judge Hunt's contention that States may not have had in 

mind an immunity for the ICRC before international criminal courts 

when they drafted the Geneva Conventions is an interesting one 

which would warrant further research. What can be said at this stage, 

however, is that: (1) States were indeed aware of the issue, as it had 

been raised in the context of the Nuremberg Trials; and (2) the estab­

lishment of a permanent international criminal court had already been 

discussed prior to 1949, most notably by the UN General Assembly in 

1948.25 The idea of an international criminal tribunal predates the 

1949 Geneva Conventions. 

It is also clear that the ICRC's policy regarding confiden­

tiality not only remained consistent thereafter; it was in fact firmly 

endorsed, for the confidentiality rule was reaffirmed and strengthened 

23 Bugnion,op. cit. (note 20), pp. 172'176. 25 See resolut ion A/ Res. 260 (III) B, wh ich 

24 R. Perruchoud, Les resolutions des asked the International Law Commission to 

Con{tirences internotionoles de 10 Croix-Rouge, look into the question; see also the debate on 

Institut Henry Dunant, Geneva, 1979, p. 46. the 1948 Genocide Convention . 

http:question.24
http:magistrate.23
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by the 1977 Protocols additional to the Geneva Conventions. If States 

(in particular the newly independent States which had not participated 

in the drafting of the 1949 Conventions) had deemed, in the light of 

the ICRC's continued policy ofnot disclosing information to interna­

tional investigations, that the ICRC should be forced to do so, the 

1977 Protocols would undoubtedly read differently. 

But perhaps the most compelling argument against draw­

ing a distinction between international and domestic tribunals is sim­

ply that the interests of the ICRC and of States in maintaining ICRC 

confidentiality - to safeguard the ICRC's ability to fulfil its protec­

tive mandate - do not vary with the nature of the tribunal. If any­

thing, the damage caused by a breach of the organization's confiden­

tiality at the international level would be greater than that at the 

national level. 

Judge Hunt also pointed out that, because the rules of 

international law are still sketchy with regard to some aspects of the 

Tribunal's work, in particular the rules of procedure and evidence, the 

Chamber must rely on the more developed rules of domestic legal sys­

tems. In most national courts, he continued, statutory provisions con­

tain only one absolute protection, that relating to confidential com­

munications between attorney and client. In this context, it must be 

pointed out that Judge Hunt had earlier conceded that there was 

strong evidence of a customary rule relating to the protection of the 

ICRC before national courts. In the alleged absence of a rule at the 

international level, the Judges could therefore rely on this . 

The separate opinion concludes that there should be a bal­

ance between two compelling public interests - those ofjustice and 

of the protection of the ICRC's work. Since Judge Hunt considered 

this to be dictated neither by statute nor by custom, the Tribunal must 

carry out its own balancing exercise. He considered that there could 

be two situations which would suffice to demonstrate why it may well 

be necessary in the rare case that the courts (or at least the interna­

tional criminal courts) should have the final say: when nondisclosure 

may be to the detriment of an innocent defendant (i.e. , where the 

information sought is exculpatory), or when, in the conviction of an 

accused, the information is of "transcendental importance" . Again, 
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Judge Hunt recognized the validity of the ICRC's arguments against 

such obligatory disclosure - i.e_, damage to its impartiality, neutrality 

and obligation of confidentiality. What concerned him really was the 

fact that the decision on whether or not information may be disclosed 

or not belongs to the ICRC - something that may indeed be difficult 

to accept for a magistrate. 

Basically, Judge Hunt, who had come a very long way to 

agree with the ICRC's arguments, was unable to take the last step of 

accepting that the final say could rest outside the Court, with the origi­

nator of the information. That this discretion lay with the ICRC, an 

impartial and independent humanitarian organization, did not suffice to 

reassure him. Admittedly, this is indeed a heavy responsibility; but it is one 

of the kind that the ICRC is called upon to take on as part of its work. 

The whole logic of the ICRC's argument, which was largely 

accepted by Judge Hunt when he examined the question of protective 

measures, was that the mere eventuality that the ICRC may be requested 

to disclose information in the context of criminal proceedings would 

suffice to undermine the discharge of its mandate - even if, as he him­

self pointed out, "it would necessarily be rare that the evidence would be 

of such importance as to outweigh the ICRC's protection against disclo­

sure" _That, in his opinion, was not verified in the case at hand. 

Requesting disclosure of confidential ICRC information in 

just one case could prove a short-lived victory - or, as some have put it, 

a "one-shot gun". Indeed, the result would be to endanger (or, in 

extreme cases, to sacrifice) the lives of those persons to whom the ICRC 

would consequently be denied access. But even the suggestion of a pos­

sible balancing act would undermine the whole construction enabling 

parties to a conflict to trust the ICRe Surely it would be deemed too 

dangerous by certain individuals to accept that ICRC delegates may 

come across potentially incriminating evidence, if they know that there 

is no guarantee that the ICRC will not have to hand it later to a court. 

Conclusion: The importance of the Decision for the 

continued work of the ICRC 

The following points, which had until then been taken by 

the ICRC as established, were recognized formally in the Decision, 
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which constitutes the acknowledgement, by an international judicial 

body: 

that the JCRC has international legal personality; 

that the ICRC has a unique role in guaranteeing observance of 

the standards of international humanitarian law; 

that the ICRC has a right under customary international law to 

nondisclosure of its information. 

In essence, the Decision confirms that the confidentiality 

rule is the hallmark of the ICRC, and that it is in the best interest of 

the international community to preserve it, first and foremost for the 

sake of the populations affected by armed conflict, to whom access 

must be ensured. 

The ICTY decision is not important in abstract, for theo­

retical legal reasons. The ICRC does not operate in a vacuum. The 

Decision will be useful as formal evidence, when needed, to demon­

strate the neutrality, impartiality and independence of the ICRe. At 

the same time, it is the recognition by an international court of the 

ICRe's entitlement to have its confidentiality rule respected by all. 

In view of the crucial nature of this question, the 

Chan,ber's Decision was received with great relief within the ICRe. 

Of course, the lawyers were happy with the outcome of the case; but 

it is the operational staff of the ICRC who breathed the biggest sigh 

of relief. Indeed, they are the ones who, day in and day out, put their 

lives on the line and have to convince their interlocutors (govern­

ments, armed groups and victims) that they can be trusted with confi­

dential information that is potentially damaging to the interlocutors. A 

negative decision by the Trial Chamber would have done great harm 

in terms of access. The whole exercise also gave the ICRC, and the 

individuals who work for it, an opportunity to reassess the long-stand­

ing institutional policy of confidentiality: given the recent develop­

ments as regards repression of international crimes, and the shift in 

moral attitudes that came with this new phenomenon, was this policy 

still ethically and legally defensible? The answer was yes. The 

added-value of the JCRe's work and the organization's specific role 

still justifY today the confidentiality rule, and the legal grounds for it 

are as valid as ever - if not even stronger. 



424 RECOGNITION OF THE [CRC's LONG-STANDING RULE OF CONFIDENTIALITY 

Seen in this context, the Decision is interesting to analyse 

with regard to the ICRC's commitment to seeing the emergence of a 

truly universal mechanism to punish war crimes. Indeed, the ICRC 

has been mandated to promote respect for international humanitarian 

law, which includes the development of better mechanisms of imple­

mentation. This explains its support for the creation of both ad hoc 

Tribunals , and its active participation in the negotiations and its sup­

port for the establishment of an International Criminal Court (ICC). 

At Rome, the ICRC welcomed the text of the Statute as being a sub­

stantial and effective tool in the battle against impunity.26 

The ICRC has been intensively involved, on issues 

directly related to its mandate, in the negotiations of the ICC Statute 

and subsequently of the Elements of Crimes. It intervened in its role 

of expert and guardian of international humanitarian law. In tlus con­

nection, it sub nUtted to the Preparatory ComnUssion a number of 

legal background papers greatly appreciated by delegations. 

The point of the foregoing arguments is that the respec­

tive mandates of the international criminal tribunals and the ICRC are 

separate but complement one another in the endeavour to ensure 

respect for international humanitarian law. They both form part of the 

international ordre public. Differences between the work of these courts 

and that of the ICRC should therefore not be regarded in terms of a 

contradiction. This complementarity argument is equally valid with 

regard to the mandate and working methods (in particular public 

denunciation) ofhuman rights organizations - a fact increasingly rec­

ognized by such organizations. 

This point cannot be stressed enough, particularly in view 

of the object of this article: the ICRC should not be perceived as 

obstructing justice - this was fully recognized by the Trial Chamber. 

All the ICRC is doing is to claim protection for the confidentiality of 

its information in an attempt to protect the way in which it has, is and 

26 Marie·Claude Roberge, "The new 

International Criminal Court", IRRC, No. 325, 

December 1998, pp. 671-677. 

http:impunity.26
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hopes to be able, in the future, to discharge its mandate: to bring pro­

tection and assistance on the field to all the persons affected by armed 

conflict. 

This is why the Trial Chamber formulated its Decision in 

such absolute terms, so that there can be no doubt in the minds of all 

concerned that the ICRC will be able to remain consistent in its pol­

icy around the world, in all situations, at all times and with all parties, 

and that its policy and working principles will therefore not be ques­

tioned on an ad hoc, case by case basis. 

• 

Resume 

Reconnaissance de la regle traditionnelle de confi­
dentialite du CICR - Une decision importante du 
Tribunal penal international pour l'ex-Yougoslavie 
parSTEPHANEJEANNET 

L'auteur analyse la question de la corifidentialite du CICR 

a la lumiere d'une decision du Tribunal penal international pour 

l'ex-Yougoslavie (TPIY). Le procureur avait en qJet propose d'intro­

duire Ie temoignage d'un ancien employe du CICR dans une procedure 

contre plusieurs accuses. Ce cas posait Ie probleme de savoir si Ie CICR 

hait en droit de r~fuser de temoigner devant une instance penale interna­

tionale. La Cour a decide que Ie CICR pouvait se prevaloir de ce droit, 

sur la base d'une regie internationale de caractere coutumier. Elle admet 

egalement que Ie CICR peut demander que Ie temoignage d'un colla­

borateur (ou d'un ancien collaborateur) de l'institution ne soit pas 

autorise, ceci qfin de preserver la confidentialite des informations recoltees 

dans Ie cadre des activites decoulant des Conventions de Geneve. 

L'aspect de la discretion est d' ailleurs autant dans l'interet des Etats par­

ties aux traites humanitaires que de la justice. 
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Vers une solution globale de la 
question de l'embleme 

par 

FRANI;OIS BUGNION 

A 
u £11 des conflits et des annees, des millions de victimes de 

la guerre ou de catastrophes naturelles - blesses, naufra­

ges, prisonniers, refugies ou populations sinistrees - ont 

vu dans les embJemes de Ja croix rouge et du croissant 

rouge une protection contre la violence des combats ou I'arbitraire de 

l'ennemi, une main secourable au milieu de la detresse generale et 

l'espoir d'une fraternite retrouvee. 

Pourtant, depuis leur adoption, ces symboles - qui servent 

ala fois comme emblemes protecteurs des services de sante militaires et 

civils en temps de guerre et comme signes distinctifs des Societes de Ja 

Croix-Rouge ou du Croissant-Rouge - ont donne lieu ades difiicul­

tes recurrentes et ades discussions presque continuelles, generalement 

guidees par un authentique esprit de tolerance et par la volonte de par­

venir ades solutions, mais grevees aussi par de legitimes frustrations et 

dorninees parfois par des reactions emotives et par I'incomprehension. 

Depuis quelques annees, Ie Mouvement international de la 

Croix-Rouge et du Croissant-Rouge a entrepris de nouvelles consul­

FRANt;:OIS BUGNION est directeur du droit international et de la communication, 

Comite international de la Croix-Rouge. Cet article a pour but de retracer l'histo­

rique de la question de l'embleme et d'indiquer les perspectives de reglement 

de ce probleme qui demeure depuis trop longtemps sans solution. II tient 

compte de l'evolution des reflexions jusqu'au 11 mai 2000, date it laquelle la 

Commission permanente a pris la decision de convoquer la XXVIII" Conference 

internationale de la Croix-Rouge et du Croissant-Rouge. 



428 VERS UNE SOLUTION GLOBALE DE LA QUESTION DE L'EMBLEME 

tations au sujet de ses emblemes, tandis que l'evolution de la constella­

tion politique permet d' entrevoir aujourd'hui des solutions novatrices 

auxquelles il etait recemment encore impossible de songer. 

Le present article a pour objet d'analyser la situation juri­

clique en vigueur et d'indiquer la solution qui semble aujourd'hui se 

dessiner dans Ie cadre des consultations en cours. Avant de se tourner 

vers l'avenir, il convient cependant de rappeler les circonstances dans 

lesquelles les emblemes de la croix rouge et du croissant rouge ont ete 

adoptes et les parametres de la problematique actuelle. On ne saurait, 

en effet, comprendre la question de l'embleme si l'on fait abstraction 

du poids de l'histoire. 

Historique 

Les Conferences de Geneve de 1863 et 1864 

La fondation de la Croix-Rouge et l'adoption de la pre­

miere Convention de Geneve du 22 aout 1864 ne sont pas seulement 

les fruits du developpement de la conscience sociale et de la philan­

thropie qui £lorissaient en cette seconde moitie du XIXe siecle. Ce 

sont aussi les consequences indirectes d'un perfectionnement fulgurant 

des armes a feu. En une decennie, en effet, la construction de ces armes 

a plus evolue qu'au cours des trois siecles qui ont precede. La mise a 

feu par percussion centrale accroit considerablement la cadence de tir, 

tandis que la generalisation des canons rayes permet de quadrupler la 

vitesse initiale des projectiles, augm.entant d'autant la portee des armes 

et la violence de l'impact. Enfin, les balles cylindro-ogivales, qui font 

eclater les os, provoquent des lesions infiniment plus graves que celles 

qu'entrainaient les balles spheriques utilisees jusque lao De meme, les 

obus cylindriques emportent des charges explosives bien plus lourdes 

et bien plus meurtrieres que les boulets des guerres d'autrefois1 . 

11 en resulte un accroissement dramatique du nombre des 

blesses et des morts, ainsi que de la gravite des blessures. On en verra 

1 Jean Guillermand, « La vision de la guerre seurs de la Croix-Rouge, Roger Durand et 

de Crimee du medecin inspecteur Lucien Jacques Meurant (ed.), Societe Henry Dunant, 

Baudens », Preludes et pionniers, les precur- Geneve, 1991, pp. 159-176, ad p. 159. 
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les consequences lors de la guerre de Crimee (1854-1856), lors de la 

guerre d'Italie, notamment a Magenta et a Solferino (1859), et bientot 

lors de la guerre civile americaine (1861-1864). 

Mais, l'accroissement de la puissance de feu de l'artilierie 

et de l'infanterie n'a pas pour seul efIet de multiplier Ie nombre des 

blesses et des morts; il interdit aussi de relever les blesses durant les 

combats. Temoin de l'interminable siege de Sebastopol, Ie medecin 

inspecteur Lucien Baudens a constate a plusieurs reprises que des 

medecins et des brancardiers qui s' efforc;:aient de venir en aide aux 

blesses avaient ete pris sous Ie feu de l'un ou de l'autre beliigerant. II fut 

aussi Ie premier, sans doute, a preconiser un moyen simple et pratique 

d' eviter la repetition de telies meprises en proposant, dans un article 

publie en fevrier 1857 par la Revue des D eux Mondes, l'adoption d'un 

signe distinctif uniforme pour Ie personnel de sante de to us les pays: 

«En cheminant dans la vallee [de la Tchernala], on aperyoit a 

gauche les rampes de Mackensie, veritables murailles droites et 

inaccessibles. Au centre, une depression semblerait permettre l'as­

saut, si elie n'etait protegee en arriere par trois soulevements de ter­

rain superposes. Les Russes avaient herisse de canons ces escarpe­

ments: c' est de la que tonnaient les batteries ( ... ) qui se sont 

tristement signalees apres la bataille de Traktir en tirant sur les 

medecins et les infirmiers occupes a panser et a rei ever les blesses 

russes. Le meme fait s'etait deja produit apres la bataille d'Inkerman. 

Le gouvernement russe a hautement desapprouve ces actes de bar­

barie ( ... ). On rendrait ces meprises impossibles si, par une entente 

conm1Une entre les nations, les medecins et Ie personnel hospitalier 

portaient un signe distinctif, Ie nleme dans toutes les armees et dans 

tous les pays, qui les fit reconnaitre aisement des deux parris. »2 

Malheureusement, cette proposition n'a pas eu d'echo et 

Baudens mourut peu apres, des suites des maladies qu'il avait contrac­

tees en Crimee. Privee de son meilieur avo cat, cette idee genereuse 

tomba bientot dans l' oubli3. 

2 «Une miss ion medicale a l'Armee pp. 876'908, ad pp. 881·882; Guillermand, 

d'Orient», Revue des Deux Mondes, ibid.• p. 170. 

XXVII ' annee, livraison du 15 fevrier 1857, 3 Guillermand. ibid. p. 173. 
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«Simple touriste », Henry Dunant n'avait aucune connais­

sance de I'art militaire ni de la chirurgie de guerre lorsque Ie hasard Ie 

conduisit aux abords de Solferino au soir de la sanglante bataille du 

24 juin 1859. Mais il n 'en a pas moins parfaitement identifie les 

consequences des nouvelles armes a feu qui avaient ete utilisees de 

part et d'autre4 • Temoin du nombre effarant des blesses et de I'aban­

don dans lequel ils etaient laisses, il ne manqua pas de proposer deux 

mesures qui devaient transformer l'assistance aux victimes de la 

guerre: la creation de Socieres de secours aux militaires blesses qui 

mobiliseraient les ressources de la charite privee et I'adoption d'une 

Convention qui protegerait les blesses sur Ie champ de bataille et tous 

ceux qui s'efforcent de leur venir en aides. La premiere de ces propo­

sitions est al'origine des Societes nationales de la Croix-Rouge et du 

Croissant-Rouge qui existent aujourd'hui dans 176 pays; la seconde 

est a l'origine des Conventions de Geneve auxquelles 188 Btats ont 

adhere. 

Dunant et les autres fondateurs de la Croix-Rouge 

avaient-ils connalssance de I'article du Dr Baudens, publie quelques 

annees auparavant? Ce n'est pas impossible, mais rien, anotre connais­

sanee, ne permet de Ie demontrer. 

Quoi qu'il en soit, des sa premiere reunion, Ie 17 a~­

vrier 1863, Ie Conute international de secours aux nUlitaires blesses -Ie 

futur Comite international de la Croix-Rouge - se fixa , comme I'un 

de ses objectifs essentiels, I' adoption d'un signe distinctif uniforme, 

aussi bien pour les services de sante des armees que pour les volon­

taires des Societes de secours aux militaires blesses, que Dunant avait 

appele, de ses vceux: 

4 «Simple touriste, entierement etranger a 
cette grande Iutte, j'eus Ie rare privilege, par un 

concours de circonstances particulieres, de 

pouvoir assister aux scenes emouvantes que 

je me suis decide a retracer». J. Henry Dunant, 

Un Souvenir de Solfer;no, Imprimerie Jules' 

Guillaume Fick, Geneve, 1862, p. 5. (L'lnstitut 

Henry·Dunant et les Editions Slatkine Reprints 

ont reedite par procede photomecanique I'edi· 

tion originale, suivie du fac·simile du manuscrit 

autographe de la septieme edition, avec une 

introduction de Roger Durand et Philippe 

Monnier et un avant·propos de Jean Pictet. 

Institut Henry·Dunant et Slatkine Reprints, 

Geneve, 1980, XVII, 115 et 65 pages.) 

5 Ibid., pp. 101·102 et 113. 
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«Enfin, il serait bon d'adopter un signe, un uniforme, ou un 

brassa rd , afin que ceux qui se presenteront avec cette marque 

distinctive, adoptee universellement, ne soient pas repousses . »6 

L'idee d 'un signe unique, adopte dans tous les pays, etait 

reprise a1'article 9 du Projet de concordat que Ie Comite international 

avait prepare a1'intention de la Conference d 'octobre 1863 qui donna 

naissance ala Croix-Rouge: 

«Les infirmiers volontaires portent, dans tous les pays, un uni­

forme ou un signe distinctif identique. Leur personne est sacree 

et les chefs militaires leur doivent protection. »7 

La fonction protectrice de l'embleme hait ainsi, des l'ori­

gine, etroitement rattachee ason universalite. 

Au cours des debats, Ie Dr Appia , ITl.e111.bre du Comite, rap­

pela la proposition d'adopter un signe distinctif uniforme et proposa 

un brassard blanc: 

«M. Ie Dr Appia insiste sur 1'importance d'un signe distinctif et 

international, et demande que 1'0n ajoute dans Ie premier para­

graphe: «La Conference propose un brassard blanc au bras 

gauche ». II ne faut pas se priver de 1'action que peut exercer un 

symbole qui, COl111Tl.e Ie drapeau pour Ie soldat, reveille dans Ie 

cceur par sa seule vue l'esprit de corps qui serait ici attache aune 

idee genereuse entre toutes, a une entreprise con1.n1.une a toute 

I'humanite civilisee. »8 

Pour des raisons qui n'apparaissent pas au proces-verbal, la 

Conference decida d 'adopter la proposition du Dr Appia, mais en 

apposant une croix rouge sur Ie brassard blanc. Le proces- verbal men­

tionne simplement: 

6 Jean s. Pictet (ed.), « Documents inedits 

sur la fondat ion de la Croix·Rouge, Proci~s· 

verbaux du Comite des Cinq», RICR, nO 360, 

decembre 1948, pp. 861·879, ad p. 866; 

Proc(!s· verbaux des seances du Comite inter· 

national de la Croix·Rouge, 17 fevrier 1863 . 

28 ooDt 1914, J ean·Fran~o i s Pitte loud (ed.), ClCR 

et Societe Henry Dunant, Geneve, 1999, p. 18. 

7 Compte rendu de la Conference interno· 

tionale reunie ii Geneve les 26, 27, 28 et 

29 octobre 1863 pour etudier les moyens de 

pourvoir ii l'insuffisonce du service sonitoire 

dons les armees en campagne, Imprimerie 

Fick, Geneve, 1863 (ci·apres : Compte rendu 

1863), p. 16. 

8 Compte rendu 1863, p. u8. 
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« ( ... ) apd:s quelques discussions, la proposition de M . Appia est 

adoptee, modifiee en ce sens que Ie brassard blanc portera une 

croix rouge. )9 

On aboutit ainsi ala resolution 8 de la Conference, qui pose 

Ie principe de l'uniformite du signe distinctif des infirmiers volontaires: 

«11s portent dans tous les pays, comme signe distinctif uniforme, 

un brassard blanc avec une croix rouge. »10 

Lors de la meme conference, Ie Dr Briere, delegue de la 

Suisse, proposa d'adopter un drapeau identique pour la protection des 

services de sante des forces armees. Donnant suite acette proposition, 

la Conference formula Ie souhait qu'un signe distinctif identique fUt 

admis pour Ie personnel sanitaire de toutes les armees. Ne pouvant en 

decider, elle adopta Ie vceu suivant: 

«Qu'un signe distinctif identique soit admis pour les corps sani­


taires de toutes les armees, ou tout au moins pour les personnes 


d'une meme armee attachees ace service. 


Qu'un drapeau identique soit aussi adopte, dans tous les pays, 


pour les ambulances et les hopitaux. »11 


Afin de convertir les vceux de la Conference de 1863 en un 

instrument de droit international, Ie gouvernement suisse convoqua une 

Conference diplomatique qui se reunit aGeneve en aout 1864. Le pro­

jet de convention, redige par Ie CICR, qui servit de base aux delibera­

tions de la Conference diplomatique prevoyait egalement l'adoption 

d'un signe distinctif uniformel2 . Cette proposition fut adoptee. On 

aboutit ainsi al'article 7 de la Convention de Geneve du 22 aout 1864: 

9 Compte rendu 1863, p. 119. 11 Compte rendu 1863, p. 149; Manuel, 

10 Compte rendu 1863, p. 148; Manuel du p. 633 ; Droit des conf/its armes, p. 339. 

Mouvement international de 10 Croix-Rouge et 12 Compte rendu de la Conference interna­

du Croissant-Rouge, Comite international de la tionale pour 10 Neutralisation du Service de 

Croix-Rouge et Federation internationale des Sante militaire en Campagne, reunie aGeneve 

Societes de la Croix-Rouge et du Croissant­ du 8 au 22 aoOt 1864, exemplaire autographie 

Rouge, 13' ed., Geneve, 1994 (ci-apres: a la bibliotheque du CICR (ci-apres: Compte 

Manuel), p. 632; Dietrich Schindler et Jirf rendu 1864), Annexe A, article 9. Ce compte 

Toman (ed.), Droit des conflits armes, Recueil rendu est reproduit dans Ie Nouveau Recueil 

de conventions, resolutions et autres docu­ general de Traites, edite par G. F. de Martens, 

ments, Comite international de la Croix-Rouge vol. XX, pp. 375-399. 

et Institut Henry-Dunant, Geneve (ci-apres: 

Droit des canflits armes) , 1996, p. 339. 
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«Un drapeau distinctif et uniforme sera adopte pour les hopi­


taux, les ambulances et les evacuations. Il devra etre, en toute cir ­


constance, accompagne du drapeau national. 


Un brassard sera egalement admis pour Ie personnel neutralise ; 


mais la delivrance en sera laissee al'autorite militaire. 


Le drapeau et Ie brassard porteront croix rouge sur fond blanc. »13 


Ainsi, des l'origine, l'adoption d'un signe distinctif uniforme 

est apparue comme 1'une des conditions essentielles de 1'inviolabilite des 

services de sante des armees, des ambulances et des infirmiers volontaires. 

Pour des raisons que l'on n'a pas juge necessaire d'inscrire 

au proces-verbal de la Conference d'octobre 1863, on a choisi l'em­

bleme de la croix rouge sur fond blanc. Les documents contemporains 

de la Conference - ceux tout au moins dont nous avons connais­

sanee - ne nous eclairent point sur les raisons de ce choix. On en est 

reduit ades conjectures. 

De tout temps, Ie drapeau blanc avait ete reconnu comme 

Ie signe distinctif du parlementaire ou de l'homme qui se rend. Il etait 

interdit d'ouvrir Ie feu sur celui qui l'arborait de bonne foi . 

L'adjonction d'une croix rouge lui conferait une signification supple­

mentaire: Ie respect du aux blesses et atous ceux qui leur viennent en 

aide. En outre, il s'agissait d 'un signe facile a confectionner, aisement 

reconnaissable adistance en raison de ses couleurs contrastees l4 . 

L' embleme devant etre la manifestation visible de la neu­

tralisation des services de sante des forces armees et de la protection 

qui leur etait ainsi assuree, on adopta un signe obtenu par l'interver­

sion des couleurs federales. La Suisse, en effet, beneficiait d'un statut de 

13 Compte rendu 1864, Annexe B, article 7; 

Manuel, hors texte, en face p. 69; Droit des 

conflits armes, p. 343. 

14 Le signe de la croix est atteste depuis 

des temps immemoriaux dans differentes civi· 

lisations. II est generalement considere 

comme un symbole de I'etre humain et de sa 

position dans Ie monde, la branche horizon­

tale symbo lisant les bras etendus en direction 

des points cardinaux (relation au mondel, 

alors que I'axe vertical symbolise la relation a 

la divinite. Les premiers chretiens se sont 

approprie un symbole qui est bien anterieur 

au christian isme et I'ont identifie avec I'instru­

ment de la passion du Christ, alors me me que 

la croix, comme instrument de supplice, ava it 

habituellement la forme d'un T, Ie prolonge­

ment de I'axe vertica l au-dela de la traverse 

horizontale ne jouant aucun role dans la mise 

a mort du supplicie. 
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neutralite solidement ancre dans une pratique de plusieurs siecles et 

confirme par les Traites de Vienne et de Paris de 1815 qui avaient mis 

fin aux guerres napoleoniennes. 

Rien dans les travaux preparatoires ne laisse supposer 

qu'on ait voulu conferer au signe distinctif des infirmiers volontaires et 

des services de sante des armees la moindre signification religieuse, ni 

que la Conference d'octobre 1863 ait eu conscience d'adopter un 

embleme auquel on pourrait reconnaitre une portee religieuse, 

puisque I'a!uvre que l'on se proposait de creer devait precisement 

transcender les frontieres nationales et les clivages confessionnels. 

Toutefois, I'Europe du XIXc siecle se considerait comme 

Ie centre du monde et I'on n'a certainement pas imagine que Ie choix 

de la croix rouge pourrait donner lieu a contestation lorsque l'a!uvre 

franchirait les limites du vieux continent. De fait, cependant, les diffi­

cultes n'ont pas tarde a se presenter. 

Le conflit russo-turc de 1876-1878 

Lors du conflit russo-turc de 1876-1878, I'Empire otto­

man, qui avait adhere - sans faire de reserve - Ie 5 juillet 1865 a la 

Convention de Geneve de 1864, a unilateralement declare, par une 

note du 16 novembre 1876, que tout en respectant Ie signe de la croix 

rouge qui protegeait les ambulances ennernies, il adopterait a I'avenir Ie 

signe du croissant rouge sur fond blanc pour la protection de ses 

propres ambulances. La Sublime Porte affirmait que «dans l'exercice 

des droits decoulant de la Convention, la Turquie avait ete,jusqu'a pre­

sent, paralysee par la nature meme du signe distinctif de la Convention 

qui blessait les susceptibilites du soldat musulman»15. 

Cette declaration unilaterale a donne lieu a un important 

echange de correspondance entre I'Empire ottOlTlan, la Suisse, agissant 

en sa qualite d'Etat depositaire de la Convention, et les autres Etats par­

ties a celle-ci. En definitive, Ie signe du croissant rouge ne fut accepte 

qu'a titre provisoire, pour la duree de la guerre en cours seulement16 . 

15 Depeche de la Sublime Porte au Conseil 16 Depeche du Conseil federal a la Sublime 

federal, 16 novembre 1876, Bulletin interna­ Porte, 2 juin 1877, ibid., n° 31, juillet 1877, 

tional des Societes de Secours aux Militaires PP· 90 -91. 
blesses, nO 29, janvier 1877, p. 36. 
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Dans Ie meme temps, la Societe ottomane de secours aux 

blesses, dont Ie CICR avait annonce la creation Ie 8 aout 1868 et qui 

utilisait, d 'apres les documents conserves aux archives du CICR, Ie 

signe de la croix rouge l 7 , se reconstituait aConstantinople et adoptait 

I' embleme du croissant rouge. Tout en informant les autres Societes de 

la reconstitution de la Societe ottomane, Ie CICR soulignait que la 

substitution du signe du croissant rouge acelui de la croix rouge pla­

cerait cette societe «dans une situation irreguliere quant ases rapports 

avec les autres societes de secours aux blesses »18. 

Les Conferences de la Paix (La Haye, 1899 et 1907) 
et la Conference de revision de Geneve (1906) 

Lors des Conferences de la Paix de 1899 et de 1907 et lors 

de la Conference de revision de Geneve de 1906, les delegations de 

l'Empire ottoman, de la Perse et du Siam ont demande la reconnais­

sance d' emblemes particuliers pour la signalisation des ambulances et 

des navires-h6pitaux de ces trois pays, soit Ie croissant rouge pour 

l'Empire ottoman, Ie lion-et-soleil rouge pour la Perse et la flamme 

rouge pour Ie Siam. 

Afin de souligner que l'embleme protecteur n'avait pas de 

signification religieuse, la Conference de 1906 adopta une redaction 

nouvelle qui rappelait que cet embleme avait ete forme par interver­

sion des couleurs federales: 

«Par hommage pour la Suisse, Ie signe heraldique de la croix 

rouge sur fond blanc, forme par interversion des couleurs fede­

rales, est maintenu comme embleme et signe distinctif du service 

sanitaire des armees. »19 

Toutefois, les Conferences de la Haye de 1899 et de 1907 

et la Conference de Geneve de 1906 autoriserent les Etats qui Ie sou­

17 Lettres de Dicran Pechedimaldji a 19 Article 18, Convention de Geneve du 

Gustave Moynier, 17 aout et 12 novembre 6 juillet 1906, Actes de la Conference de 
1876, Archives du CICR, Anc ien fonds, dossier Revision reunie aGeneve du 11 juin au 6 juil· 
correspondance re~u e . let 1906, Imprimerie Henri jarrys, Geneve, 

18 Circu laire du 30 avril 1877, Bulletin 1906, p. 286; Droit des conflits armes, p. 373. 

international des Societes de Secours aux 
Militaires blesses, n° 30, avril 1877 , p. 39. 
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haitaient a faire des reserves sur la question de l'embleme protecteur. 

L'Empire ottoman et la Perse ont profite de cette possibilite et formule 

des reserves relatives au croissant rouge et au lion- et-soleil rouge, tan­

dis que Ie Siam renon<,:ait a user de cette possibilite20 . 

La Conference diplomatique de 1929 

La Convention de Geneve fut une nouvelle fois revisee en 

1929, afin de tenir compte des enseignements de la Premiere Guerre 

mondiale. A cette occasion, les delegues de la Turquie, de la Perse et de 

1'Egypte insisterent pour la reconnaissance des emblemes du croissant 

rouge et du lion-et-soleil rouge et soulignerent que ces emblemes 

avaient ete utilises de fait et que cette utilisation n'avait pas rencontre 

d'objection. C'etait devenu un fait accompli21. Apres un debat pro­

longe, la Conference decida de donner suite a la requete de ces trois 

Etats, mais, dans Ie souci d' eviter la proliferation des emblemes protec­

teurs, elle lirnita la derogation aux trois pays qui avaient demande la 

reconnaissance des emblemes effectivement utilises par les services de 

sante de leurs forces armees. 

On aboutit ainsi a 1'article 19 de la Convention de Geneve 

pour 1'amelioration du sort des blesses et des malades dans les armees 

en campagne du 27 juillet 1929: 
«Par hommage pour la Suisse, Ie signe heraldique de la croix 

rouge sur fond blanc, forme par interversion des couleurs fede­

rales, est maintenu conm1e embleme et signe distinctif du service 

sanitaire des armees. 

Toutefois, pour les pays qui emploient deja, a la place de la croix 

rouge, Ie croissant rouge ou Ie lion et Ie soleil rouges sur fond 

20 Conference internationale de 10 Paix, La 

Haye, 18 mai . 29 juillet 1899, Ministere des 

Affaires etrangeres et Martinus Niihoff, nou· 

velie ed ition, La Haye, 1907, premiere partie, 

Annexe, pp. 16'18, et trois ieme partie, pp. 4.6, 

54'55 et 59.60; Actes de 10 Conference de 

Revision reunie ii Geneve du 11 juin au 6 jui!· 

let 1906, pp. 160'163, 175, 260, 271, 286 et 

292; Deuxieme Conference internationale de 

10 Paix, La Haye, 15 juin . 18 octobre 1907, 

Actes et Documents, Ministere des Affa ires 

etrangeres, La Haye, 1907, 3 vol., tome I, 

Seances plenieres, pp. 66·68, 659·660 et 722, 

et tome III , Deuxieme, Trois ieme et Quatrieme 

Commissions, pp. 292,296'299 et 556'559. 

21 Actes de 10 Conference diplomatique de 

Geneve de 1929, Imprimerie du Journal de 

Geneve, Geneve, 1930 (ci·apres: Actes 1929), 

pp. 248' 249· 
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blanc comme slgne distinctif, ces emblemes sont egalement 

admis dans Ie sens de la presente Convention. »22 

Avec cette formulation, la Conference de 1929 avait Ie 

sentiment d' avoir repondu al'attente des trois pays qui revendiquaient 

1'usage d'un signe particulier, tout en preservant la regIe de 1'unite du 

signe pour tous les autres. C'est du moins ce que semble indiquer Ie 

libelle de 1'article 19 de la Convention. A la lecture des comptes ren­

dus de la Conference de 1929, on doit toutefois se demander si 1'in­

tention principale n' etait pas d' eviter la proliferation des signes, plutot 

que d'interdire ades pays nouveaux de choisir l'embleme du croissant 

rouge s'ils Ie souhaitaient. C'est aussi ce qui ressort d'une note que 

Paul des Gouttes, secretaire general de la Conference, insera dans Ie 

Commentaire de la Convention de 1929, publie par Ie CICR en 193023• 

Quoi qu'il en soit, la Conference de 1929 a retenu une 

solution boiteuse. Elle a donne satisfaction aux requetes de la Turquie, 

de la Perse et de l'Egypte, tout en proclamant que des requetes simi­

laires ne seraient plus acceptees al' avenir. 

Cette solution ne pouvait se justifier que dans l'hypothese 

ou les circonstances qui avaient amene la Turquie, la Perse et l'Egypte a 
demander la reconnaissance de nouveaux symboles ne se repeteraient 

pas. Hypothese bien fragile, en verite, et alaquelle l'histoire ne devait pas 

tarder aapporter un dementi. En etfet, des 1931, Ie CICR etait informe 

de la constitution, en Palestine, d'une societe de secours qui utilisait Ie 

bouclier-de-David rouge; en 1935, Ie gouvernement afghan sollicitait la 

reconnaissance de la Societe de l'Arc-Rouge (Merhab -e-Ahmar)24. 

La Conference diplomatique de 1949 

La Conference diplomatique de 1949, qui fut chargee de 

reviser les Conventions de Geneve a la suite de la Seconde Guerre 

mondiale, etait saisie de trois propositions: 

22 Actes 1929, p. 666; Droit des conflits ment quelque peine a Ie leur refuser.» Paul 

armes, p. 404. des Gouttes, La Convention de Geneve du 

23 «Mais nous reconnaissons que si Ie 27 juillet 1929, Commentaire, CICR, Geneve, 

Hejaz et Ie Yemen, par exemple, voula ient 1930, p. 149· 
adherer a la Convention de Geneve a condi · 24 L'embleme propose etait une mosquee 

tion d'adopter Ie croissant, on aurait logique· rouge sur fond blanc. 
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• 	 une proposition neerlandaise en vue de 1'adoption d'un slgne 

umque nouveau; 

• 	 Ie vreu de la XVIIe Conference internationale de la Croix-Rouge, 

reunie aStockholm en 1948, de revenir au signe unique de la croix 

rouge ; 

• 	 une proposition israelienne en vue de la reconnaissance d 'un nouvel 

embleme, le bouclier-de-David rouge, qui etait utilise conune signe 

distinctif des services de sante des forces armees israeliennes. 

Ces propositions ont fait l'objet de debats prolonges. Les 

deux premieres furent abandonnees apres quelques discussions et c' est 

autour de la troisieme que les debats les plus passionnes ont eu lieu. Le 

delegue israelien, M. Najar, exposa longuement la portee historique et 

culturelle du signe du bouclier-de-David rouge, et rappela que ce signe 

etait utilise depuis pres de vingt ans par la Societe de secours israelienne 

du Magen David Adorn (Bouclier-de-David-Rouge) et qu'il avait ete 

utilise comme signe distinctif des services de sante des forces armees 

israeliennes lors du recent conflit de Palestine. Au vote, cependant, la 

Premiere Commission de la Conference ecarta Ie projet d 'amendement 

israelien par 21 voix contre 10 et 8 abstentions, 19 delegations etant 

absentes25 . La question fut ensuite deferee a la Conference pleniere. 

M. Paul Ruegger, president du CICR, demanda apouvoir s'adresser a 
la Conference et fit un vibrant plaidoyer pour la mettre en garde contre 

Ie danger de proliferation des emblemes protecteurs, tan dis que 

M . Najar renouvelait et developpait 1'argumentation qu'il avait prece­

demment exposee devant la Premiere Commission. Au vote, la propo­

sition israelienne fut repoussee par une seule voix de majorite (22 voix 

contre 21 et 7 abstentions), puis par 24 voix contre 18 et 3 abstentions 

al'issue d 'un nouveau debat en Conference pleniere26 . 

On aboutit ainsi al'article 38 de la Convention de Geneve 

pour l'amelioration du sort des blesses et des ITlalades dans les forces 

armees en campagne du 12 aout 1949, qui repete presque mot pour 

mot l'article 19 de la Convention de 1929: 

25 Actes de 10 Conference diplomatique de 26 Actes 1949. vol. II -B. pp. 215-224 et 

GeniNe de 1949. Departement politique fede­ 248-255. 

ral. Berne. 1949. 4 vol. (ci-apres: Actes 1949). 

vol. II-A. pp. 87-90 et 145-146. 
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({ Par hommage pour la Suisse, Ie signe heraldique de la croix 

rouge sur fond blanc, forme par interversion des couleurs fede­

rales, est maintenu comme embleme et signe distinctif du service 

sanitaire des armees. 

Toutefois, pour les pays qui emploient deja comme signe dis­

tinctif a la place de la croix rouge, Ie croissant rouge ou Ie lion et 

Ie solei! rouges sur fond blanc, ces emblemes sont egalement 

admis dans Ie sens de la presente Convention. »27 

On a souvent ramene I'ensemble des debats de la Confe­

rence de 1949 au sujet de l'embleme a l'examen et au rejet du projet 

d'amendement israelien, ce qui denote, a notre avis, un defaut de pers­

pective. En effet, si la requete israelienne a, sans doute possible, donne 

lieu aux discussions les plus vives, ce n'etait certainement pas Ie seul 

enjeu des deliberations. D'autres propositions doivent egalement etre 

prises en compte, notamment celles qui visaient Ie retour al'unite de 

l'embleme protecteur, qu'i! s'agit du retour au signe unique de la croix 

rouge ou de l'adoption d'un signe entierement nouveau, libre de toute 

connotation nationale ou religieuse. Quoi qu'il en soit, la Conference 

ecarta la proposition qui aurait ete la plus novatrice - l'adoption d'un 

nouveau signe en lieu et place des emblemes existants -, qui fut reje­

tee par les Etats occidentaux au nom de la tradition et par certains 

Etats musulmans au titre de considerations religieuses. Inversement, la 

Conference rejeta un projet birman qui aurait laisse chaque Etat et 

chaque Societe nationale libres d'adopter l'embleme de leur choix, 

estimant qu'il entrainerait une confusion inacceptable. Ainsi, la 

Conference ecarta les deux solutions qui etaient irreprochables sur Ie 

plan de I'equite, puisqu' elles auraient impose une regie identique a 
tous les Etats et atoutes les Societes nationales. Dans ces conditions, la 

Conference diplomatique de 1949 ne pouvait que repeter Ie compro­

mis dont elle avait herite de la Conference de 1929: tolerer certaines 

derogations a la regie de l'unite de l'embleme, tout en pretendant en 

limiter Ie nombre. En rejetant l'amendement israelien, la Conference a 

27 Actes 1949. voL I. p. 213; Manuel, p. 37; 

Droit des conflits ormes. p. 479. 



440 VERS UNE SOLUTION GLOBALE DE LA QUESTION DE L'EMBLEME 

maintenu les deux exceptions qUI avaient ete admises en 1929, sans 

vouloir en creer de nouvelles. 

Le nombre des Etats qui se sont opposes au projet d'amen­

dement israelien depassait de beaucoup celui des Etats qui etaient en 

conflit avec Israel. On a donc tout lieu de penser que Ie facteur decisif 

fut la crainte d'ouvrir la porte a un processus d'accroissement continu 

du nombre des emblemes protecteurs, alors que les anClens empIres 

coloniaux commenc;:aient a se lezarder et que de nombreux pays 

etaient sur Ie point d'acceder a l'independance_ 

La Conference diplomatique sur la reaffirmation et 

Ie developpement du droit international humanitaire 

(Geneve, 1974-1977) 

Lors de la Conference diplomatique sur la reaffirmation et 

Ie developpement du droit international humanitaire, Israel fit une 

nouvelle tentative pour obtenir la reconnaissance internationale du 

signe du bouclier-de-David rouge, en proposant un amendement 

libelle comme suit: 

«Lorsque Ie Bouclier-Rouge de David est deja utilise comme 

signe distinctif, cet embleme est egalement reconnu en vertu des 

Conventions et du present Protocole_»28 

Toutefois, constatant qu'il n 'y avait aucune perspective 

de reunir la majorite requise pour l'adoption de cette proposition, 

Israel a prHere la retirer plutat que de risquer un vote dont Ie re­

sultat negatif aurait consacre Ie rejet de cet embleme sur Ie plan 

internationa129 . 

Le Iion-et-soleil rouge 

La Perse a revendique l'usage de l'embleme du lion-et-soleil 

rouge des la Conference de La Haye de 1899 et a utilise Ie mecanisme 

28 Original anglais: « Where the Red reaffirmation et Ie developpement du droit 

Shield of David on a white ground is already international humanitaire applicable dans les 

used as a distinctive emblem, that emblem is canf/its ormes (Geneve, 1974 - 1977), Depar­

also recognized by the terms of the tement politique federal, Berne, 1978, 17 vol. 

Conventions and the present ProtocoL» (ci-apres: Actes CDDH), vol. III, p_ 14_ 

Actes de 10 Conference diplomatique sur 10 29 Actes CDDH, vol. IX, pp. 475-481. 
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des reserves pour en obtenir la reconnaissance. Cet embleme a ete expli­

citement cite dans la Convention de 1929, puis dans les Conventions de 

1949, au meme titre que la croix rouge et Ie croissant rouge. 

Par une note du 4 septelubre 1980, la Republique isla­

mique d'Iran a annonce qu'elle renonc;:ait al'usage de cet embleme et 

qu'elle utiliserait a l'avenir Ie croissant rouge comme signe distinctif 

des services de sante de ses forces armees, tout en se reservant la possi­

bilite d' en revenir a celui du lion-et-soleil rouge si de nouveaux 

emblemes etaient reconnus30. Depuis lors, pres de vingt ans se sont 

ecoules sans que Ie lion-et-soleil rouge soit utilise. Les Statuts du 

Mouvement, revises en 1986, ne mentionnent pas cet embleme, pas 

plus que la denomination correspondante. 

On peut donc abon droit considerer qu'il est tombe en 

desuetude et, tenant compte du libelle de l'article 38 de la Premiere 

Convention et du fait que Ie lion-et-soleil rouge n'avait ete reconnu 

en 1929 que sur la base d'un usage effectif, on doit admettre que cet 

embleme n'a plus de validite sur Ie plan international. L'Iran ne serait 

donc pas fonde arevenir al'usage de cet embleme et la Societe natio­

nale iranienne ne remplirait plus la cinquieme condition de reconnais­

sance des nouvelles Societes nationales31 si cette Societe decidait d' en 

revenir al'usage du lion-et-soleil rouge et acelui de la denomination 

correspondante. 

Au demeurant, comme il s'agissait d'un embleme etroite­

ment associe a l'ancienne dynastie imperiale, Ie risque de voir l'Iran 

revendiquer anouveau l'usage du lion-et-soleil rouge semble minime 

dans un avenir previsible. En verite, Ie cas du lion-et-soleil rouge est 

surtout embarrassant du fait qu'il constituait Ie precedent de la recon­

naissance d'un embleme qui etait la transposition du drapeau national 

30 Droit des conflits armes, pp. 689-690; vantes: C•.• ) 5. Faire usage du nom et de I'em­

«Adoption du croissant rouge par la Repu· bleme de la Croix-Rouge ou du Croissant­

blique islamique de I'lran », RICR, n° 726, Rouge conformement aux Conventions de 

novembre-decembre 1982, pp. 324-325. Geneve». Bien entendu, les Societes natio­

31 Cette condition dispose que « pour etre nales sont tenues de respecter les conditions 

reconnue comme Societe nationale au sens de reconnaissance dans la duree, et pas seu­

de I'article 5, alinea 2 b) des presents Statuts, lement au moment ou elles demandent aetre 

la Societe doit satisfaire aux conditions sui· reconnues. 
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et dont I'usage etait revendique par un seul pays. Toutefois, au regard 

de la finalite protectrice de l'embleme, ce precedent apparait, a l'evi­

dence, comn1e une anomalie. 

La reserve israelienne 

N 'ayant pas obtenu satisfaction lors de la Conference 

diplomatique de 1949, I'Btat d ' Israel a formule une reserve lors de la 

signature des Conventions de 1949, qui fut ensuite confirmee lors du 

depot des instruments de ratification, Ie 6 juillet 1951 : 
«Sous reserve que, tout en respectant 1'inviolabilite des 

emblemes et des signes distinctifs de la Convention, Israel se ser­

vira du Boucher Rouge de David comme embleme et signe dis­

tinctif du service sanitaire de ses forces armees. »32 

Seuls deux Btats ont eleve des objections a l'encontre de la 

reserve israelienne. Lors de la signature des Conventions, Ie delegue du 

Liban declara que son gouvernement considerait cette reserve comme 

depourvue de valeur vis-a-vis des autres Btats signataires des 

Conventions, du fait que la Conference de 1949 avait rejete de 

maniere definitive la requete israelienne33 • Toutefois, il ne semble pas 

que Ie Liban ait confirme cette objection lors du depot des instru­

ments de ratification. 

n convient en revanche d'accorder plus d'attention a 

l'objection des Btats-Urns d ' Amerique. En etIet, en ratifiant les 

Conventions de Geneve, Ie 2 aout 1955, les Btats- Unis ont ins ere dans 

leurs instruri1ents de ratification des quatre Conventions la formule 

suivante: 

«Rejetant les reserves faites par certains Btats a l'egard de la 

Convention de Geneve pour I'amelioration du sort des blesses et 

des malades dans les forces armees en campagne, les Btats-Unis 

d'Amerique acceptent d' avoir avec toutes les parties a la 

32 Actes 1949, vol. II-B, pp. 539; pour Ie 33 Actes 1949, vol. II·B, pp. 539. 

texte de la reserve israe!ienne, Actes 1949, 

tome I, p. 342. 
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Convention les relations resultant d'un traite, sauf pour ce qui est 

des modifications proposees par ces reserves. »34 

A notre connaissance, cette objection n'a jamais ete 

repudiee. 

La question du double embleme 

Se fondant sur l'article 38 de la Premiere Convention et 

sur Ie libelle des conditions de reconnaissance des Societes nationales, 

Ie CICR a toujours considere que les Conventions autorisaient l'usage 

du croissant rouge en lieu et place de la croix rouge, mais n'autori­

saient pas l'usage du double embleme de la croix rouge et du croissant 

rouge sur fond blanc. Le CICR n'a done jamais reconnu une Societe 

portant Ie double embleme. 

Toutefois, ala suite de l'adoption de la Constitution sovie­

tique du 31 janvier 1924, la Croix-Rouge russe a ete reorganisee dans 

Ie sens des principes federalistes de la nouvelle constitution. En se 

constituant en societes autonomes, certaines branches republicaines 

ont adopte l'embleme du croissant rouge, alors que d'autres conser­

vaient celui de la croix rouge. Les Societes des differentes republiques 

sovietiques se sont dotees d 'un organe de coordination, qui avait ega­

lement Ie monopole des relations exterieures: l'Alliance des Societes 

de la Croix-Rouge et du Croissant-Rouge de I'URSS. L'Alliance uti­

lisa it Ie double embleme sur son papier a en-tete, mais, ofEciellelTlent 

tout au moins, elle ne I'utilisait pas dans Ie cadre d'activites operation­

nelles, puisque ces dernieres etaient du ressort des societes membres de 

34 Original anglais: «Rejecting the reserva· 

tions which States have made with respect to 

the Geneva Convention for the amelioration of 

the condition of the wounded and sick in armed 

forces in the field , the United States accepts 

treaty relations with all parties to that Conven· 

tion, except as to the changes proposed by 

such reservations." Departement politique 

federal, Prod~s·verbal du depot des instru· 

ments portant ratification par les Etats· 

Un is d'Amerique, co pie certifiee conforme du 

8 aoOt 1955. Le libelle de I'objection est adapte 

au titre de chaque Convention. Voir aussi 

Nations Unies, Recueil des Traites, vol. 213, 

pp. 379'384; Leon Friedman (ed.), The Law of 

War : A Documentary History, Random House, 

New York, 1972, vol. I, pp. 568'569; Droit des 

conflits armes, pp. 683·684; Richard R. Baxter, 

«The Geneva Conventions of 1949 before the 

United States Senate", American Journal of 
International Law, vol. 49, NO.4, October 1955, 

pp. 550'555, ad p. 554. 
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1'Alliance. Quant aux services de sante des forces armees sovietiques, ils 

n'utilisaient, selon les informations dont Ie CICR a pu disposer, que Ie 

signe distinctif de la croix rouge. 

A la suite de l'eclatement de 1'Union sovietique, les 

branches de l' Alliance se sont constituees en Societes nationales de la 

Croix-Rouge ou du Croissant-Rouge selon 1'element majoritaire de 

la population. Seule la Societe du Croissant-Rouge et de la 

Croix-Rouge du Kazakhstan a adopte Ie double embleme et la deno­

mination correspondante, du fait que la population de la Republique 

se repartissait alors de fa«on presque egale entre musulmans et chre­

tiens. Le 31 mars 1993, Ie Parlement du Kazakhstan a adopte un decret 

qui prevoit que Ie Kazakhstan adhere aux Conventions de Geneve 

avec la reserve suivante : 

«La Republique du Kazakhstan utilise Ie double embleme heral­

dique du croissant rouge et de la croix rouge sur fond blanc 

comme embleme et signe distinctif des services medicaux des 

forces armees. »35 

Fidele a sa pratique constante, Ie CICR a refuse,jusqu'a ce 

jour, de reconnaitre cette Societe. 

Dans Ie cadre de la recherche d'une solution globale des 

questions en suspens au sujet de l'embleme, il est evident que Ie CICR 

et Ie Mouvement tout entier se doivent d' empoigner Ie dossier de la 

Societe nationale israelienne et celui de la Societe nationale kazakhe 

avec la meme determination. II serait en effet inacceptable de regler Ie 

cas de l'une des Societes sans regler egalement l'autre. En outre, negli­

ger de chercher une solution a la situation de l'une des Societes serait 

Ie plus sur moyen de torpiller la solution que l'on croirait avoir trou­

vee pour 1'autre. 

Relevons que 1'Erythree, dont la population se repar­

tit environ pour moitie entre chretiens et musulmans, revendique 

35 Original anglais: « The Republic of forces.» Lettre du D' Asylbek Konakbaev, 

Kazakhstan uses a double heraldic emblem of Chairman, Kazakh Red Crescent and Red 

the red crescent and red cross on a white Cross Society, au CICR, du 14 mai 1993, avec 

ground as an emblem proper and as a distinc· annexe. 

tive sign of the Medical Services of armed 
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egalement I'usage du double embleme. A ce jour, ce pays, en depit de 

demarches pressantes du CICR, n'a pas encore adhere aux 

Conventions de Geneve. 

Depuis 1983, la Federation internationale des Societes de 

la Croix-Rouge et du Croissant-Rouge a adopte Ie double embleme 

de la croix rouge et du croissant rouge, ainsi que la denomination cor­

respondante. Le personnel, les vehicules et les locaux de la Federation 

portent Ie double embleme. 

Enfin, on doit garder a I' esprit que l'usage du double 

embleme souleve pour une Societe nationale autant de problemes 

qu'il en resout. La juxtaposition des deux emblemes peut etre pen;:ue 

comme une preuve de la connotation religieuse de l'un comme 

de l'autre, notamment aux yeux de populations qui ne sont ni 

chretiennes ni musulmanes. Le risque de division de la Societe na­

tionale ne peut etre ignore, conduisant a I'apparition de sections 

de la Croix-Rouge dans certaines regions et de sections du 

Croissant-Rouge dans d'autres. En cas de guerre civile, Ie risque 

d' eclatement de la Societe nationale seIon des !ignes de fracture 

religieuse sera accru36• Enfin, cette solution n'est d'aucune utilite 

pour les pays ou cohabitent des populations qui ne sont ni chre­

tiennes, ni musulmanes. 

La reconnaissance des nouvelles Societes nationales 

Des l'origine, les Societes nationales de la Croix-Rouge 

ont pris l'habitude de correspondre entre eIles, soit directement, soit 

par l'intermediaire du Comite international. Le lien de solidarite qui 

les unissait par-dessus les frontieres etait l'une des caracteristiques de la 

nouvelle institution. 

36 Ces risques ne sont nullement theo· 

riques . Ainsi, lors de la guerre civile Iibanaise, 

on a vu se creer dans les regions a predomi· 

nance musulmane ou druze une Societe du 

Croissant· Rouge Iibanais qui s'est posee en 

rivale de la Croix· Rouge Iibanaise, aussi bien 

sur Ie terrain que lors de reunions regionales 

du Mouvement. II en va de meme aChypre OU 

la presence d'une Societe du Croissant·Rouge 

est signalee dans la partie nord de I'lle. En 

Russie, la section d'ingouchie de la Croix· 

Rouge russe utilise I'embleme et la denomina· 

tion du Croissant·Rouge. 
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Le rayonnement de l'reuvre depassa bientot Ie cercle 

des pays qui s' etaient fait representer a la Conference constitutive 

d'octobre 1863. De nouvelles Societes se sont formees dans I'Europe 

balkanique, en Asie et dans Ie Nouveau Monde. Tout naturellement, 

ces Societes s'adresserent au CICR en Ie priant de les mettre en rap­

port avec les Societes sreurs. C'est ainsi que Ie CICR notifia la consti­

tution des Societes de I'Empire ottoman (1868) , du Montenegro 

(1876), de Serbie (1876), de Roumanie (1876), de Grece (1877), du 

Perou (1880), d'Argentine (1881) , de Hongrie (1882), de Bulgarie 

(1885), du Portugal (1887) et du Japon (1887). 

Mais Ie succes meme de l'reuvre mena<;:ait d'en diluer les 

principes. Il parut donc necessaire de s'assurer que les statuts et les buts 

des nouvelles Societes correspondaient bien aux objectifs fondamen­

taux de la Croix-Rouge. C'est encore Ie CICR, fondateur de l'institu­

tion et garant de ses Principes fondamentaux, qui fut charge de s'en 

assurer. Ce controle, le CICR l'entreprit tout d 'abord de sa propre ini­

tiative. La IVe Conference internationale de la Croix-Rouge, reunie a 
Karlsruhe en 1887, Ie confirma dans cette fonction: 

«Dans l'interet general de la Croix-Rouge, il est utile de main­

tenir tel qu'il existe depuis l'origine de l'reuvre, le Comite inter­

national qui siege aGeneve. 

11 continuera conune precedemment: (... ) 

b) a notifier la constitution des nouvelles Societes nationales, 

apres s'etre assure des bases sur lesquelles elles sont fondees. »37 

Cette disposition laissait au CICR une grande liberte 

d 'appreciation. Aussi Ie CICR jugea-t-il necessaire d'en preciser la 

portee en definissant douze conditions de reconnaissance qui , a ses 

yeux, refletaient les Principes fondamentaux de l'institution et qui 

furent publiees des 1898. 

37 Quatrieme Conference internatianale 

des Societes de la Croix-Rouge tenue ii 
Carlsruhe du 22 au 27 septembre 1887, 

Compte rendu, Comite central des Asso· 

ciations allemandes de la Croix·Rouge, Berlin, 

1887, p. 90. La Conference internationale de la 

Croix·Rouge reunit les representants des 

Societes nationales de la Croix·Rouge et du 

Croissant·Rouge, du CICR et de la Federation 

avec ceux des Etats parties aux Conventions 

de Geneve. Elle se reunit en principe tous les 

quatre ans. 
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Trois d' entre elles concernent notre objet: 

1. appartenir aun pays ou Ja Convention de Geneve est en vigueur; 

4. porter Je nom de «Societe de la Croix-Rouge»; 

5. adopter pour couleurs une croix rouge sur fond blanc38 • 

Ces dispositions traduisaient J'interdependance entre la 

reconnaIssance d'une Societe nationale et l'application de la 

Convention de Geneve. Ce lien s'imposait puisque les Societes natio­

nales etaient au premier chef les auxiliaires des services de sante des 

forces armees, dont la protection etait assuree par Ja Convention de 

Geneve. Les memes motifs imposaient d'adopter Ie signe distinctif de 

Ja Convention. 

Au lendemain de la Seconde Guerre mondiale, Ja 

Conference preliminaire des Societes nationales de la Croix-Rouge, 

reunie aGeneve en 1946, demanda que des regles plus precises soient 

adoptees39 . Les conditions de reconnaissance, etablies par une commis­

sion conjointe du CICR et de la Ligue des Societes de la Croix­

Rouge (l'actuelle Federation), furent adoptees par la XVIIe Confe­

rence internationale de la Croix-Rouge, reunie a Stockholm en 

aout 1948. 

On y trouve les conditions suivantes : 


La Societe postulante doit: 


1. Etre constituee sur Ie territoire d'un Btat ou la Convention de 

Geneve pour l'amelioration du sort des blesses et malades est 

en vlgueur. 

(... ) 
5. Faire usage de la denomination et de l'embleme de la Croix­

Rouge (Croissant-Rouge, Lion-et-Soleil-Rouge) conformement 

ala Convention de Geneve40 . 

38 Organisation generale et Programme de 

la Croix-Rouge, 2 ' ed ., CICR, Geneve, 1898, 

pp. 25.26. Ces conditions ont ete reproduites 

dans toutes les editions subsequentes du 

Manuel de la Croix-Rouge internationale 

jusqu'en 1942. 

39 Rapport sur les travaux de la Conference 

preliminaire des Societes nationales de la 

Croix·Rouge pour I'etude des Conventions et 

de divers problemes ayant trait Ii la Croix­

Rouge (Geneve, 26 juillet· 3 aoOt 1946), CICR, 

Geneve, janvier 1947, pp. 14°.141. 

40 Dix· Septieme Conference internationale 

de la Croix-Rouge tenue Ii Stockholm du 20 au 

30 aoOt 1948, Compte rendu, Croix·Rouge 

suedoise, Stockholm, 1948, pp. 80·81 et 92. 
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Enfin, lors de 1'adoption des nouveaux Statuts du Mouve­

ment international de la Croix-Rouge et du Croissant-Rouge, a 

Geneve en octobre 1986, les conditions de reconnaissance des nou­

velles Societes nationales devinrent partie integrante des Statuts 

eux-memes, tandis que toute reference a l'embleme et a la denomina­

tion du Lion-et-Soleil-Rouge etait abandonnee (I'Iran, qui etait seul a 

utiliser cet embleme, y avait renonce)41 _ 

La situation juridique actuelle 
II convient de distinguer nettement deux niveaux de 

reflexion, correspondant a deux ordres juridiques difihents: 

• 	 les dispositions des Conventions de Geneve et des Protocoles 

additionnels a ces Conventions relatives a l'embleme protecteur 

des services de sante, ainsi qu'a 1'embleme et a la denomination 

des Societes nationales; \ 

• 	 les dispositions des Statuts du Mouvement et des Statuts de la 

Federation relatives a l'embleme, a la denomination et a la recon­

naissance des Societes nationales. 

Bien qu'il y ait d ' evidentes interdependances entre les dis­

positions conventionnelles, d'une part, et les dispositions statutaires, de 

l'autre, il convient de garder clairement a l'esprit ces deux niveaux de 

reflexion. 

Les dispositions conventionnelles 

L'embleme protecteur des services de sante des forces 

armees est regi par les dispositions pertinentes des Conventions de 

Geneve, en particulier par 1'article 38 de la Premiere Convention. Les 

autres dispositions pertinentes des Conventions et des Protocoles addi­

tionnels sont les suivantes: 

Premiere Convention, articles 36,39,40,41,42,44,53 et 54; 
annexe I, article 6, et annexe II; 

41 Article 4, Statuts du Mouvement inter­ nationale de la Croix-Rouge a Geneve en 

national de la Croix-Rouge et du Croissant­ octobre 1986), RICR, n° 763, janvier-fevrier 

Rouge (adoptes par la XXV' Conference inter- 1987, p_ 25 et suiv_; Manuel, p. 429 et suiv. 
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Deuxieme Convention, articles 39, 41, 42, 43, 44 et 45; an­

nexe I; 

Quatrieme Convention, articles 18,20,21,22 et 56; annexe I, 

article 6; 

Protocole I, articles 8,18,23,38 et 85; annexe I; 

Protocole II, article 12. 

Les Conventions de Geneve se referent aplusieurs reprises 

aux «Societes nationales de la Croix-Rouge (du Croissant- Rouge, du 

Lion et Soleil Rouges)). C'est notamment Ie cas aux articles 25,30 et 

63 de la Quatrieme Convention; aux articles 6, 8, 17, 33 et 81 du 

Protocole I et a l'article 18 du Protocole II. D'autres dispositions ne 

mentionnent que les ({ Societes nationales de la Croix-Rouge et les 

autres societes de secours volontaires dument reconnues». C'est 

notamment Ie cas aux articles 26 et 44 de la Convention I et al'article 

24 de la Convention II. 

Seule une Conference diplomatique a laquelle tous les 

Etats parties aux Conventions de Geneve sont invites aprendre part, a 

qualite pour modifier ces dispositions. 

Les dispositions statutaires 

L'embleme, la denomination et la reconnaIssance d'une 

Societe nationale sont egalement regis par les articles 4 et 5 des Statuts 

du Mouvement international de la Croix-Rouge et du Croissant­

Rouge, adoptes par la XXV" Conference internationale de la Croix­

Rouge, reunie aGeneve en octobre 1986: 

Article 4 - Conditions de reconnaissance des Societes nationales 

Pour etre reconnue comme Societe nationale au sens de l'article 

5, alinea 2 b) des presents Statuts, la Societe doit satisfaire aux 

conditions suivantes: ( ... ) 

5. Faire usage du nom et de l'embleme de la Croix-Rouge 

ou du Croissant-Rouge conformement aux Conventions de 

Geneve. 

Article 5 - Le Comite international de la Croix-Rouge 

(... ) 

2. Selon ses statuts, Ie Comite international a notamment pour 

role: ( . .. ) 
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b) de reconnaitre toute Societe nationale nouvellement creee ou 

reconstituee qui repond aux conditions de reconnaissance 

posees a1'article 4 et de notifier cette reconnaissance aux autres 

Societes nationales 4 2 

Les Statuts de la Federation fixent par des dispositions 

appropriees 1'admission des nouvelles Societes nationales . Les nou­

veaux Statuts de la Federation, adoptes par consensus en octobre 1999, 

ne reconnaissent que deux emblemes et deux denominations: la croix 

rouge et Ie croissant rouge. 

Bien que les dispositions des Statuts de la Federation qui 

se rapportent a1'embleme et a la denomination des Societes natio­

nales soient alignees sur les dispositions correspondantes des Statuts 

du Mouvement, on doit garder a l'esprit qu'il n'en va pas de meme 

en ce qui concerne l'admission d 'une Societe nationale a la 

Federation. En effet, la reconnaissance d 'une Societe nationale par Ie 

CICR n'entraine pas automatiquement son admission a la 

Federation. En vertu de l ' article 4, chiffre 1, des Statuts de la 

Federation, «une Societe nationale qui est une composante du 

Mouvement devient membre de la Federation en etant admise 

conformement aux Statuts et au Reglement interieur». En vertu de 

l'article 4, chiffre 2, «1' admission d 'une Societe nationale est soumise 

a1'agrement de l'Assemblee, qui statue ace sujet aune majorite qua­

lifiee de soixante pour cent des Societes membres presentes et 

votantes »43 . 

Seule une Conference internationale de la Croix-Rouge 

et du Croissant-Rouge, statuant ala majorite des deux tiers, a qualite 

pour reviser les Statuts du Mouvement. 

42 Manuel, pp. 435-436. 

43 Statuts de la Federation internationale 

des Societes de la Croix-Rouge et du 

Croissant-Rouge, Revises et adoptes a la XI\' 

session de l'Assemblee generale, 23-28 DC· 

tobre 1999, Geneve, pp. 9-10. En pratique 

de puis de nombreuses annees, les conditions 

de reconnaissance par Ie CICR et d'admission 

au sein de la Federation ont fait I'objet d'un 

examen en commun par les deux institutions 

dans Ie cadre de la Commission conjointe des 

Statuts des Societes nationales, de sorte que 

I'admission au sein de la Federation a tou­

jours pu se faire par consensus, lors de 

l'Assemblee de la Federation qui a suivi la 

reconnaissance par Ie ClCR. 
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Les consequences de la situation juridique actuelle 

La situation juridique actuelle presente de serieux incon­

venients , que Ie CICR a reconnus depuis longtemps et qu'il convient 

de rappeler4 : 

a) Cette situation cree 1'impression d'un parti pris en faveur 

des pays chretiens et musulmans et au detriment des autres religions 

Gudalsme, hindouisme, bouddhisme) . - On a ecrit de nombreuses 

pages sur la question de la signification ou de 1'absence de signification 

religieuse des emblemes actuellement utilises, et nombreux sont ceux 

qui se sont contredits en traitant de cette question. Pour notre part, nous 

avons toujours evite de prendre position sur ce point, un embleme ayant 

au premier chef la signification que les gens lui pretent. On doit toute­

fois reIever que la juxtaposition de deux emblemes - la croix rouge et 

Ie croissant rouge - projette sur l'embleme originel une connotation 

religieuse que celui-ci n' avait pas necessairement al'origine45 . 

b) La coexistence de deux emblemes ne reflete pas Ie prin­

cipe de 1'unite du Mouvement et porte en elle les germes d'une divi­

sion. On s'est plu, lors de 1'adoption des nouveaux Statuts du 

Mouvement en 1986, asouligner que 1'unite de celui-ci etait renforcee 

par Ie fait que la croix rouge et Ie croissant rouge etaient dorenavant pla­

ces sur un pied de parfaite egalite. II n'empeche que pour de nombreux 

observateurs et pour bien des volontaires de la Croix-Rouge ou du 

Croissant-Rouge, il est incomprehensible qu'un Mouvement de solida­

rite internationale ne puisse se reconnaitre dans un embleme unique. 

44 XXIV' Conference internationale de la 

Croix-Rouge (Manille,1981): « La question de 

I'embleme », Allocution de Alexandre Hay, 

president du CICR, RICR, n° 733, janvier­

fevrier 1982, pp. 36-38. Pour I'essentiel, ces 

inconvenients avaient ete deja releves en 

1975 dans Ie Rapport sur la Reevaluation du 

role de la Croix-Rouge, voir Donald D. Tansley, 

Rapport final - Un ordre du jour pour 10 

Croix-Rouge, Institut Henry-Dunant, Geneve, 

1975, pp. 135-137. 

45 ('est ce que Ie CICR avait d'ailleurs par­

faitement identifie des 1877: « N'y aurait-il 

pas un inconvenient a opposer a la Croix de 

Geneve, dans laquelle les musulmans voient a 

tort un embleme religieux, Ie Croissant, qui 

est un autre embleme religieux? Une sem­

blable opposition ne doit-elle pas etre evitee, 

surtout dans une guerre ou Ie fanatisme de 

races et de croyances sera necessairement 

surexcite au supreme degre? », ecrivait Ie 

CICR a propos du pro jet de substitution du 

croissant rouge a la croix rouge. Bulletin 

international des Societes de Secours aux 

Militaires blesses, n° 30, avril 1877, p. 44. 

Le lapsus calami montre la difficulte de se 

prononcer sur une question de cette nature. 
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c) Cette situation porte atteinte a l'universalite du 

Mouvement, puisque la majorite de la population israelienne estime 

ne pouvoir se reconnaitre ni dans l'un ni dans 1'autre des emblemes 

actuellement reconnus ; de meme, les gouvernements du Kazakhstan et 

de l'Erythree estiment ne pouvoir choisir entre croix rouge et crois­

sant rouge, la population de ces deux pays etant partagee environ par 

moitie entre chretiens et musulmans; or, les conditions de reconnais­

sance en vigueur exigent que la societe postulante fasse usage du nom 

et de l' embleme de la croix rouge ou du croissant rouge46 . 

d) Cette situation est une invite ade nouveaux fractionne­

ments. La revendication israelienne n'est pas ici seule en cause; on sait 

que d'autres Etats et d'autres Societes nationales ont demande la 

reconnaissance de nouveaux emblemes47• 

e) La coexistence de deux emblemes sur Ie plan interna­

tional est une source de difficultes dans les pays OU cohabitent des 

communautes religieuses differentes. Quels que soient ses efforts pour 

servir l' ensemble de la population, la Societe nationale sera identifiee 

au groupe social qu'evoque son embleme; ses possibilites de develop­

pement en seront entravees et, en cas de conflit interne, elle sera mena­

cee d' eclatement. 

f) Enfin, et c' est sans doute Ie plus grave, la coexistence 

de deux emblemes - trois si l'on prend en compte la reserve israe­

lienne - compromet leur valeur protectrice, en particulier lorsque 

chacun des adversaires fait usage d'un embleme different. Au lieu d'ap­

paraitre comme un symbole de neutralite, Ie signe distinctif se trouve 

alors identifie al'une ou l' autre des parties au conflit. En effet, par- deli 

les dispositions conventionnelles, ce qui fait la valeur protectrice de 

l'embleme, c'est qu'il est identique chez 1'ami et chez 1'adversaire. Des 

lors que l'unite du signe est brisee, Ie respect de l' embleme - et donc 

46 Meme si, en pratique, Ie CICR et la ressentie dans la mesure oil ces Societes ne 

Federation ont toujours accepte de colla borer peuvent participer de plein droit aux reunions 

avec la Societe israelienne, avec la Societe statutaires du Mouvement. 

kazakhe et avec les autres Societes qui res· 47 On pourra se reporter aux cas cites dans 

pectent les Principes fondamentaux du notre etude L'embleme de la Craix·Rauge, 

Mouvement mais qui n'ont pu etre reconnues, ApeTl;u historique, ClCR, Geneve, 1977, 

quelles qu'en soient les raisons, cette situa· pp.65·74· 
tion n'en est pas moins douloureusement 
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la securite des blesses et de tous ceux qui s' efforcent de leur venir en 

aide - se trouvent con1.prom..is . 

Pour toutes ces raisons, il est indispensable de chercher 

une solution qui permette, autant que possible, d' eviter ces difficultes. 

En outre, l' evolution de la situation politique au Proche-Orient ouvre 

des perspectives de solution auxquelies on ne pouvait songer prece­

demment. II convient d' en profiter. 

Le processus de paix au Proche-Orient et la question 
de l'embleme 
Dans quelie mesure Ie processus de paix au Proche-Orient 

est-il susceptible d'exercer une influence sur la question de l'embleme 

et sur la question de la reconnaissance du Magen David Adom ? 

Le C ICR a dit et repete que la question de la reconnais­

sance de la Societe israelienne etait une question juridique, qu'il ne fai­

sait qu'appliquer les regles en vigueur, et que ces regles ne permettaient 

pas, en l'etat, de reconnaitre cette Societe. II ne saurait etre question de 

faire fi de regles que Ie C ICR a Ie devoir de respecter et de revenir sur 

une position maintenue avec constance durant un demi-siecle. 

En revanche, on ne peut ignorer que Ie processus de paix 

au Proche-Orient est susceptible d'exercer une influence decisive sur 

la volonte des Eta ts de resoudre la question de l' embleme et, partant, 

sur la question de la reconnaissance de la Societe israelienne. 

Pour notre part, nous identifions deux etIets potentiels 

qu'il convient de garder al'esprit : 

D'une part, l' evolution du processus de paix est susceptible 

d'accroitre la necessite de parvenir dans les meilieurs delais ades solu­

tions qui permettent la reconnaissance du Magen David Adom et celie 

du Croissant-Rouge palestinien48 . En cas de traite de paix, on fera 

48 jusqu 'ii ce jour, Ie Croissant·Rouge 

palestinien n'a pas ete reconnu par Ie CICR car 

cette Societe ne remplit pas la premiere des 

conditions de reconnaissance prevues ii I'ar· 

ticle 4 des Statuts du Mouvement, qui st ipule 

que la Societe postulante doit (d~tre consti· 

tuee sur Ie territoire d'un Etat independant ou 

la Convention de Geneve pour I'amelioration 

du sort des blesses et malades dans les forces 

armees en campagne est en vigueur ». En 

revanche, cette Societe fait usage d'un signe 

reconnu . Une fois I'o bstacle mentionne 

ci·dessus leve, Ie Cro issant·Rouge palestinien 

pourra legitimement presser la cause de sa 

reconnaissance par Ie CICR. 

http:con1.prom..is
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remarquer que meme les ennemis d'hier ont accepte Ie fait israelien et 

que Ie Mouvement demeure seul a ne pas Ie reconnaitre49 • 

Inversement, des progres substantiels sur Ie chen'lin de la 

paix ouvriront des perspectives nouvelles. Des solutions qui parais­

saient totalement irrealistes il y a seulement quelques annees devien­

dront alors possibles. Il convient done de se tenir pret a reexaminer 

to utes les solutions envisageables a la lumiere d'une situation politique 

qui peut evoluer tres rapidement. 

Le risque de proliferation 
Depuis 1876, la preoccupation dominante du CICR a ete 

la crainte d'une proliferation des emblemes protecteurs, celle en parti­

culier que 1'adoption de signes nationaux ou religieux ne fasse obstacle 

a leur respect sur Ie champ de bataille, et done, a la protection des 

blesses et du personnel de sante. 

Au-dela de toute argumentation juridique, 1'experience 

montre que cette crainte etait loin d'etre sans fondement. Le risque de 

violations de l'embleme est infiniment plus grand lorsqu'il est identifie 

a 1'une ou 1'autre des parties au conflit, comme ce fut Ie cas, par 

exemple, tout au long de la guerre civile libanaise (1975-1990). Ainsi 

que l' ecrivait Max Huber, «seule l'unite du signe distinctif peut assurer 

son respect sur Ie plan international »50. 

De fait, Ie risque de proliferation des emblemes est bien 

reel. Ainsi, en 1936, Ie CICR s'opposa a une proposition afghane qui 

visait l'adoption de la mosquee rouge sur fond blanc corrune signe dis­

tinctif. Lors de la Conference diplomatique de 1949, Ie delegue de la 

Birmanie avait ouvertement evoque la perspective que son pays et 

d'autres pays d'Asie demandent l'usage d 'un embleme qui leur fUt 

propre si on acceptait de reconnaitre de nouveaux emblemes: 

49 Rappelons que l'Etat d'israel participe 50 Quotorzieme Conference internotionole 
de plein droit aux Conferences internationa· de 10 Croix-Rouge, reunie ii Bruxelles en 
les de la Croix· Rouge, et cela depuis la octobre 1930, Compte rendu, Croix· Rouge de 

XVII' Conference, qui s'est reunie aStockholm Belgique, Bruxelles, 1930, p. 127. 

en 1948. 
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«Les pays d 'Orient s'ouvrent progressivement a la vie interna­

tionale; ils veulent un elTlbleme qui ne heurte ni leurs convic­

tions, ni celles des autres peuples. En revanche, si l'on accepte 

d'etendre Ie nombre des symboles, il faut s'attendre a ce que les 

pays d'Orient en adoptent un qui leur soit propre. »51 

Par une lettre du 2 novembre 1977, Ie general Maitra, 

secn':taire general de la Croix-Rouge indienne, consulta Ie CICR au 

sujet de 1'usage de la svastika rouge sur fond blanc52 . 

Le danger de proliferation ne saurait donc etre neglige. Le 

CICR, pour sa part, ne soutiendra pas une solution qui laisserait a 
chaque Etat ou aclnque Societe nationale Ie droit de choisir librement 

l'embleme qui lui convient. On risquerait alors de voir se multiplier les 

signes a connotation nationale ou religieuse, voire ouvertement parti­

sane, au detriment de la valeur protectrice de l'embleme, de meme qu'on 

risquerait de voir adopter dans certaines parties du monde des signes 

protecteurs qui seraient peryus conune offensants dans d'autres regions. 

Bien entendu , on pourra faire observer que seuls Israel et 

Ie Kazakhstan ont notifie des reserves relatives a l'embleme, et que 

rares sont les Etats qui ne sont pas encore lies par les Conventions de 

Geneve. Considerant que la securite du droit interdit aun Etat qui est 

deja partie aun traite de notifier une reserve au traite en question, on 

pourrait affirmer que Ie risque de proliferation des emblemes est 

aujourd'hui negligeable. Cet argument n'offre malheureusement 

aucune assurance pour I'avenir. En effet, rien n'interdirait a un Etat de 

denoncer les Conventions de Geneve et d'y adherer a nouveau par la 

suite en form.ulant des reserves. En outre, qui avait prevu l'eclatement 

de la Yougoslavie et de I'Union sovietique ? La derniere decennie a vu 

I'apparition de plus de vingt Etats nouvellement independants. Nul ne 

sait ce que nous reserve l'avenir. 

51 Actes 1949, vol. II·A, P.146. etoile rouge su r fond blanc en lieu et place de 

52 La Croix· Rouge de Sri Lanka avait deja la croix rouge et de transformer la Croix· 

demande en 1957 a pouvoir faire usage de ce Rouge du Zimbabwe en Etoile·Rouge du 

symbole, qui est atteste en Inde et a Sri Lanka Zimbabwe. Cette proposition a ete abandon· 

depuis de nombreux siecles. De meme, au nee a la su ite des interventions du CICR et de 

lendemain de l'independance, Ie gouverne· la Federation. 

ment du Zimbabwe a propose d'adopter une 
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Le fait que pratiquement tous les membres de la commu­

naute internationale sont aujourd'hui parties aux Conventions de 

Geneve ne constitue donc pas a lui seul une assurance suffisante contre 

Ie risque de proliferation des emblemes protecteurs. 

Et les memes exigences d'equite et de justice qui sont 

invoquees par ceux qui reclament aujourd'hui la reconnaissance de la 

Societe israelienne et de son embleme pourront etre invoquees 

demain pour demander la reconnaissance de nouveaux emblemes. 

Le risque de proliferation ne saurait donc etre pris a la legere. 

La recherche d'une solution globale 
Ceux qui ont etudie de pres la question de l'embleme ont 

ete frappes par Ie fait que Ie Mouvement et la communaute interna­

tionale ont pris une succession de decisions particulieres, en vue de 

donner satisfaction a un Etat et a une Societe nationale, ou encore a un 

nombre limite d'Etats et de Societes nationales, et que ces solutions 

particulieres ont a chaque fois rendu plus hypothetique une eventuelle 

solution d' ensemble. 

En verite, la seule solution irreprochable sur Ie plan de la 

logique et de l'equite serait l'adoption d'un nouvel embleme,libre de 

toute connotation politique et religieuse, qui serait accepte universel­

lement en lieu et place des emblemes existants. Le Mouvement olym­

pique et Ie Mouvement scout ont ete cap abIes de trouver des 

emblemes universels; il n'y a aucune raison que Ie Mouvement de la 

Croix-Rouge et du Croissant-Rouge n'y parvienne pas. 

Toutefois, les propositions qui ont ete avancees en vue de 

l'adoption d'un em.bleme unique nouveau, qui serait appele a rempla­

cer les emblemes existants, ont ete immediatement rejetees par tous 

ceux qui etaient profondement attaches aces embletnes. De fait, croix 

rouge et croissant rouge ont symbolise l'aide impartiale a ceux qui souf­

frent a travers d'innombrables conflits - y compris deux guerres mon­

diales - et lors de catastrophes naturelles qui ont affecte pratiquement 

tous les points du globe. Peu de signes sont aussi connus dans Ie monde 

entier et eveillent aussi naturellement un sentiment de sympathie. 

Fort de cette constatation, Ie president du CICR a pro­

pose, dans un article publie en juillet 1992 dans la Revue intemationale 
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de la Croix-Rouge, un nouvel examen de la question de l'embleme et 

indique que Ie CICR souhaitait y contribuer53 . De 1'avis de M. 

Sommaruga, la recherche d'une solution devait repondre aquatre exi­

gences, dont les experiences passees avaient demontre la pertinence: 

• 	 cette solution devra etre tres largement acceptable; 

• 	 les Btats et les Societes nationales qui utilisent l'un des signes recon­

nus ne devront pas etre contraints d'y renoncer ou de modifier leur 

embleme si telle n' est pas leur intention ; 

• 	 tout eventuel nouveau signe devra avoir une simplicite graphique 

qui lui assure une bonne visibilite adistance, etre depourvu de con­

notation religieuse, politique, ethnique ou autre, et faire l'objet 

d'une large diffusion deja en telTlpS de paix, afin de pouvoir etre 

identifie facilement par ceux-la lTlemeS qui doivent Ie respecter; 

• 	 la multiplication des signes, qui ne manquerait pas de survenir si une 

trop grande liberte de choix etait accordee, doit etre evitee 54 . 

Le president Sommaruga preconisait done 1'adoption 

d'un troisieme embleme, libre de toute connotation nationale, reli­

gieuse ou politique, qui serait rnis a disposition des Btats et des 

Societes nationales qui ne peuvent adopter 1'un ou 1'autre des 

emblemes existants. Il reconnaissait que Ie retour a l'embleme unique 

de la croix rouge, que Ie CICR avait longtemps appele de ses vceux, 

n ' etait plus envisageable et que les composantes du Mouvement 

n'etaient pas pretes a abandonner les emblemes existants - auxquels 

des millions de personnes sont attachees - pour un embleme nou­

veau destine a les remplacer 55 . 

Cet article, a la signature de son president, re£letait la posi­

tion du CICR. 

Dans un premier temps, 1'initiative du CICR provoqua 

des reactions emotives. Il n'en a pas moins ete possible de constituer 

53 Cornelio Sommaruga, « Unite et plura­

li te des emblemes», RICR, nO 796, juillet·aoOt 

1992, pp. 347-352. Relevons que eet article a 

ete publie dans la Revue plus d'une annee 

avant que ne filtrent les premieres informa­

tions sur les negociations israelo-palesti­

niennes qui deva ient deboucher sur l'Accord 

de Washington du 13 septembre 1993. 

54 Sommaruga, ibid., p. 351. 


55 Ibid. 
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un groupe de travail du Mouvement, qui soumit une serie de proposi­

tions au Conseil des Delegues, reuni aSeville en novembre 199756 . 

Le rapport du groupe de travail preconisait notamment 

1'adoption de six criteres d' evaluation de toute solution : 

1. Toute solution doit etre appreciee premierement en fonction 

de la protection des victimes et doit aboutir effectivement aune 

amelioration de la protection des victimes. 

2.Toute solution doit partir de 1'existence des deux emblemes en 

usage auj ourd'hui, la croix et Ie croissant, qui sont de fait places 

sur un pied d'egalite ( ... ) et qui sont mondialement connus. 

3. Toute solution doit eviter de creer de nouveaux obstacles 

a 1'ideal d'unite du Mouvement et doit au contraire etre 

compatible avec cet ideal. 

4. Meme si cet ideal d'unite s'etend naturellement a1'embleme, 

1'ambition d'avoir un embleme protecteur et indicatif unique 

n'est pas a l'ordre du jour. L'objectif est de resoudre [les diffi­

cultes auxquelles se heurtent les Etats et les Societes nationales 

qui ne peuvent accepter de faire usage de la croix rouge ou du 

croissant rouge]. 

5. Toute solution doit tendre a resoudre ces problemes sans en 

creer de nouveaux aux Societes nationales qui n'en connaissent 

pas. Celles- ci doivent pouvoir vivre durablement avec leur 

embleme actuel (statu quo). 

6. L' emblem.e ne peut pas diviser Ie Mouvement: toute solution 

devra etre tres largement acceptable et toute resolution sur cette 

question essentielle devra etre adoptee par consensusY 

56 Conseil des Delegues (Seville, 26-27 deux ans. La Commission permanente de la 

novembre 1997), Rappart de la Cammissian Croix-Rouge et du Croissant-Rouge comprend 

permanente sur I'embleme, Document etabli cinq membres elus par la Conference interna· 

par la Commiss ion permanente (CD 97/4.1/1), tiona Ie, deux representants du CICR et deux 

ju in 1997, Geneve. Le Conseil des Delegues du representants de la Federat ion. Elle se reunit 

Mouvement international de la Cro ix-Rouge et dans I'intervalle de deux Conferences et a 

du Croissa nt· Rouge reunit les representants pour tache principale de preparer la 

des Societes nationales de la Croix-Rouge et Conference et Ie Conseil des Delegues. 

du Cro issant-Rouge, du CICR et de la 57 Ibid., p. 13· 

Federation. II se tient en princ ipe tous les 
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Le Conseil des Delegues adopta Ie rapport qui lui etait 

soum.is. II fit sien les six principes us mentionnes et decida de consul­

ter un groupe d'experts mixte, comprenant des experts gouvernemen­

taux et des experts du Mouvement58 En vue de cette consultation, 

MUle Christina Magnuson, presidente de la Croix-Rouge suedoise et 

du groupe de travail de la Commission permanente sur l'embleme, a 

propose l'adoption d'un troisieme embleme protecteur, libre de toute 

connotation nationale ou religieuse, et qui pourrait etre combine, 

a titre indicatif, avec l'un des emblemes efIectivement utilises59 . Le 

groupe d' experts, reuni aGeneve du 31 aout au 2 septembre 1999, 

a examine cette proposition et recommande de poursuivre les 

consultations. 

Le Conseil des Delegues, tenu a Geneve les 28 et 

29 octobre 1999, a adopte par consensus une resolution par laquelle 

il se felicitait des consultations conduites sous les auspices de la 

Commission permanente. II demandait a celle-ci de creer un groupe 

de travail conjoint sur les emblemes, compose de representants du 

Mouvement et des Etats, et qui serait charge d'apporter aussi rapide­

ment que possible une solution globale et acceptable, tant sur Ie 

fond que du point de vue de la procedure, pour toutes les parties 

concernees. Par une resolution, adoptee par consensus egalement, 

la XXVIle Conference internationale de la Croix-Rouge et du 

Croissant-Rouge a endosse cette proposition et demande la poursuite 

des consultations60 

58 Reso lution 2, RICR, nO 829, mars 1998, 

PP·149·150 . 

59 Perspective de mise en ceuvre de 10 

resolution 2 sur I'embleme (Canseil des 

Delegues, Seville, novembre 1997), Document 

de travail propose par Christina Magnuson, 

membre de la Commiss ion permanente de la 

Cro ix· Rouge et du Cro issant-Rouge, octobre 

1998, Geneve. - On parle d'usage pratecteur 

de I'embleme lorsque celui·ci est la manifes· 

tat ion vis ible de la protection que les 

Conventions de Geneve et les Protocoles 

additionnels 11 ces Convent ions assurent aux 

installations sanitaires militaires ou civiles, 11 

leur personnel, leurs vehicules, leurs bati· 

ments et leurs equ ipements. On parle d'usage 

indicatiflorsque I'embleme est utilise par des 

Societes nationales de la Croix· Rouge ou du 

Cro issant-Rouge pour Signaler des activites, 

des personnes ou des biens qui ne sont pas 

proteges par les dispositions des Conventions 

de Geneve et des Protocoles add it ion nels 11 

ces Conventions, qui protegent les services 

de sante. 

60 Resolution 3, XXVII' Conference inter­

nationale, et resolution 2, Conseil des 

Delegues, RICR, n° 836, decembre 1999, 

pp.87 2 · 873· 
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Pour sa part, Ie CICR a decide de soutenir sans reserve la 

proposition de Mme Magnuson et a resolu d'adopter une position qui 

s'articule autour des elbnents suivants: 

a) Les emblemes de la croix rouge et du croissant rouge 

sont maintenus comme emblemes protecteurs des services de sante et 

comme signes distinctifs des Societes nationales des pays qui les utili­

sent deja et auxquels cette situation donne satisfaction. Aucune pres­

sion ne devrait etre exercee pour alTlener un Etat ou une Societe 

nationale qui utilise l' embleme de la croix rouge ou du croissant rouge 

a y renoncer. 

b) En plus de la croix rouge et du croissant rouge, un troi­

sieme embleme protecteur, libre de toute connotation politique ou 

religieuse, devrait etre adopte par la communaute internationale et mis 

i la disposition des Etats et des Societes nationales qui ne peuvent 

accepter pour leur propre usage ni la croix rouge ni Ie croissant rouge. 

c) Si elles Ie souhaitent, les Societes nationales des Etats qui 

adopteront pour la signalisation de leurs services de sante Ie troisieme 

embleme protecteur pourront y apposer, a titre indicatif, l'un des 

signes deja utilises a ce jour, a savoir la croix rouge, Ie croissant rouge, 

Ie bouclier-de-David rouge ou Ie double embleme de la croix rouge et 

du croissant rouge. De nouveaux emblemes ne seront admis qu'a titre 

indicatif, et seulement apres avoir ete acceptes par la Conference inter­

nationale de la Croix-Rouge et du Croissant Rouge statuant a la 

majorite des deux tiers. 

De l'avis du CICR, l'adoption d'un troisieme embleme 

protecteur, libre de toute connotation politique ou religieuse, et sa 

reconnaissance a cote de la croix rouge et du croissant rouge, est Ie 

moyen Ie plus realiste de resoudre la question de l' embleme et de don­

ner satisfaction aux pays et aux Societes nationales qui ne peuvent 

accepter ni la croix rouge ni Ie croissant rouge. 

La possibilite d'apposer sur Ie troisieme embleme universel, 

a titre indicatif, l'un des signes deja utilises a ce jour, a savoir la croix 

rouge, Ie croissant rouge, Ie bouclier-de-David rouge ou Ie double 

embleme de la croix rouge et du croissant rouge, ouvrira la voie a la 

reconnaissance du Magen David Adorn, de la Societe du Croissant 

Rouge et de la Croix-Rouge du Kazakhstan et,lorsque l'Erythree aura 
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adhere aux Conventions de Geneve, de la Societe de la Croix-Rouge 

et du Croissant-Rouge d'Erythree; en outre, elle ofii-ira une solution 

alternative a toute Societe nationale qui serait a I'avenir confrontee a 
une difficulte pour utiliser I'un ou I'autre des emblemes existants. 

Enfin, cette proposition ne saurait conduire aune prolifera­

tion des emblemes protecteurs, qui ne manquerait pas de porter atteinte 

ala protection des victimes de la guerre. Au contraire, l'adoption d'un 

troisieme embleme universel, libre de toute connotation politique ou 

religieuse, est la meilleure garantie contre la proliferation d' emblemes 

particuliers identifies aun pays ou aune communaute religieuse. 

De I'avis du CICR, cette proposition otTre les meilleures 

perspectives de parvenir a une solution globale et durable de la ques­

tion de l'embleme, tout en permettant au Mouvement international 

de la Croix-Rouge et du Croissant- Rouge d'atteindre I'universalite a 
laquelle il aspire depuis tant d'annees, puisqu'elle permettra au Magen 

David Adom, a la Societe nationale kazakhe et, Ie moment venu, a la 

Societe nationale erythreenne de devenir membres de plein droit du 

Mouvement. 

Cette proposition ouvre egalement la porte ades develop­

pements importants dans Ie cadre d'actions internationales de secours 

ainsi que pour la signalisation des services de sante de forces multina­

tionales, notamment lors d 'actions de maintien de la paix. Aujourd'hui 

en etTet, ces forces reunissent frequemment des contingents dont les 

services de sante sont signales par l'embleme de la croix rouge et 

d' autres contingents dont les services de sante sont signales par Ie 

croissant rouge. Le nouvel embleme permettrait d'adopter une signali­

sation uniforme. Le CICR et la Federation internationale prevoient 

d'utiliser Ie nouvel embleme protecteur dans les situations ou les 

emblemes de la croix rouge ou du croissant rouge sont nul acceptes. 

Conformement au mandat qui lui est devolu par la com­

munaute internationale61 , Ie CICR est pri~t aentreprendre des consul­

61 Selon I'article 5, 2 g) des Statuts du et a la diffusion du droit international 

Mouvement international de la Croix·Rouge et humanitaire applicable dans les conflits 

du Croissant·Rouge, Ie ClCR a notamment armes et d'en preparer les developpements 

pour role « de travailler a la comprehension eventuels » . 
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tations en vue de l' adoption d'un troisieme protocole additionnel aux 

Conventions de Geneve, qui donnerait force de loi au troisieme 

embleme protecteur et aux sign es distinctifs actuellement utilises. 

Parallelement, Ie CICR est pret aentreprendre, en concer­

tation avec la Federation internationale des Societes de la CroL'C-Rouge 

et du Croissant-Rouge, des consultations en vue d'une revision des 

Statuts du Mouvement pour modifier les conditions de reconnaissance 

des Societes nationales, conformement aux dispositions d'un troisieme 

protocole additionnel, et de perm.ettre au Mouvement d'atteindre la 

pleine universalite, en accord avec ses Principes fondamentaux. 

Enfin, Ie CICR a decide de constituer avec la Federation, 

si celle-ci accepte de se joindre acette proposition, un fonds destine, 

d'une part, a aider les Societes nationales qui adop teront Ie nouvel 

embleme a en assurer la promotion sur Ie plan national et a adapter 

leurs equipements et, d'autre part, afinancer la promotion du nouvel 

embleme sur Ie plan internationaL 

Le groupe de travail conjoint sur les emblemes s' est reuni 

les 13 et 14 avril 2000, so us la double presidence de MIllCMagnuson et 

de MIllC Absa Claude Diallo, ambassadeur et representante permanente 

du Senegal aupres des organisations internationales a Geneve. II 

rec1l1issait les representants de quinze Etats62 , quatre membres de la 

Commission permanente, Ie CICR, Ja Federation et deux represen­

tants de Societes nationales specialement invites par la Commission 

permanente. Les delegues ont ete unanimes aconsiderer que la propo­

sition de MIllCMagnuson representait une excellente base de negocia­

tion et de nombreux representants ont apporte leur soutien et celui de 

leur gouvernement ou de leur Societe nationale acette proposition. La 

Suisse, en sa quaJite de depositaire des Conventions de Geneve, a offert 

ses services en vue de la convocation d'une Conference diplomatique 

qui serait chargee de mettre au point et d'adopter un troisieme proto­

cole additionnel aux Conventions de Geneve. 

Lors de sa premiere session, qui s' est tenue a Geneve du 

2 au 5 mai 2000, Ie Conseil de Direction de la Federation - qui 

62 Chine, Colombie, Egypte, Etats·Unis, Israel, Kazakhstan, Liban, Malaisie, 

Federation de Russie, France, Inde, Iran, Royaume·Uni, Senegal et Suisse. 
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regroupe les representants de seize Societes nationales, ainsi que la pre­

sidente et les vice-presidents de la Federation - a egalement decide 

de soutenir cette proposition. 

Le gouvernement suisse a accepte de convoquer, en oc­

tobre 2000, une conference diplomatique alaquelle seront convies tous 

les Etats parties aux Conventions de Geneve et qui sera chargee d'exa­

miner et d'adopter un troisieme protocole additionnel qui donnera 

force de loi au troisieme embleme universel. Pour sa part, la Com­

mission permanente du Mouvement, reunie specialement acet effet Ie 

11 mai 2000, a decide d'avancer la date de la XXVIIIe Conference 

internationale de la Croix-Rouge et du Croissant-Rouge et de la 

convoquer pour Ie 14 novembre 2000. L'unique objet de cette reunion 

sera de modifier les Statuts du Mouvement, afin de prendre en compte 

les resultats de la Conference diplomatique et de permettre la recon­

naissance des Societes nationales qui n'ont pu etre reconnues jusqu'ace 

jour en raison de difficultes liees al'embleme. 

Ainsi, la voie est tracee, Ie dispositif est en place. Le 

Mouvenlent s'est dote des nlOyens de resoudre une question lanci­

nante qui menacrait son unite et qui 1'empechait depuis plus de cin­

quante ans d'atteindre la pleine universalite . Il appartient maintenant 

aux Societes nationales et aux Etats de demontrer leur volonte poli­

tique de resoudre cette question. 

A1'aube d'un nouveau siecle et d 'un nouveau millenaire, 

il est grand temps de corriger une situation qui n'a que trop dure , qui 

est ressentie comnle une blessure douloureuse dans certains pays et 

pour certaines Societes nationales et qui a empeche Ie Mouvement 

d'atteindre son plein epanouissement. 

Pour la premiere fois dans 1'histoire du Mouvement, une 

solution globale et durable de la question de 1'embleme est aportee de 

la main , qui ne vise pas seulement a corriger 1'heritage du passe mais 

qui permet aussi de construire l'avenir. Sachons la saisir, et sachons 

montrer que les symboles du Mouvement sont aussi symboles d 'espoir, 

d'unite et d'universalite. 

• 
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Annexe 1 

Resolution de la XXVI Ie Conference internationale de la 
Croix-Rouge et du Croissant-Rouge et 
resolution du Conseil des Delegues (Geneve, 1999) 

Resolution 3 de la XXVlle Conference internationale de la Croix·Rouge 

et du Croissant· Rouge - Resolution sur les emblemes 

La XXVIIe Conference internationale, 


ayant a l'esprit la resolution 2 (ci-jointe) concernant la creation d'un 


groupe de travail sur les emblemes, adoptee Ie 29 octobre 1999 par Ie 


Conseil des Delegues, 


prenant note des points souleves dans la resolution mentionnee Cl­


dessus, 


accepte les propositions formulees dans ladi te resolution. 


Annexe: Resolution 2 du Conseil des Delegues de la Croix· Rouge et du 

Croissant·Rouge (Geneve, 28.30 octobre 1999) - Embleme 

Le Conseil des Delegues, 

considerant Ie Principe fondam ental d'universalite du Mouvement 

international de la Croix-Rouge et du Croissant-Rouge ainsi que Ie 

but commun des Etats parties aux Conventions de Geneve et du 

Mouvement consistant aelirniner tous les obstacles qui entravent ['ap­

plication universelle des Conventions de Geneve de 1949, 

con.siderant en outre les problemes actuellement constates dans certains 

Etats et dans certaines Societes nationales en ce qui concerne les 

emblemes de la croix rouge ou du croissant rouge, 

prenant note et se jrilicitant des travaux et consultations m enes depuis 

1995 par la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge ala demande du Mouvement, et en particulier de la 

resolution 2 de la session du Conseil des Delegues de 1997, 

1. demande ala XXVIIe Conference internationale 

a) d'inviter la Conunission permanente de la Croix-Rouge et du 

Croissant-Rouge a creer un groupe de travail conjoint sur les 
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em.blemes, compose de representants du Mouvement et des Btats, qui 

sera charge d'apporter aussi rapidement que possible une solution 

globale qui soit acceptable tant sur Ie fond que du point de vue de la 

procedure pour toutes les parties concernees; 

b) d'inviter la ConUTussion permanente de la Croix-Rouge et du 

Croissant-Rouge a definir la composition du groupe de travail 

conjoint, qui refletera la responsabilite partagee du Mouvement et des 

Btats, et adefinir Ie mandat du groupe; 

c) de charger la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge de prendre avec les Btats les dispositions necessaires 

pour que Ie groupe de travail conjoint puisse s'acquitter de ses taches; 

d) de prier Ie groupe de travail conjoint de faire rapport, par l'inter­

Inediaire de la Commission permanente, au Conseil des Delegues de 

2001 et ala XXVIII" Conference internationale de la Croix-Rouge et 

du Croissant-Rouge. 
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Annexe 2 

Joint Working Group on the Emblems, Geneva, 13-14 April 
2000: Address by Fran(:ois Bugnion, Director of 
International Law and Communication, International 
Committee of the Red Cross 

Madam President, distinguished delegates, 

First of all I would like to express my gratitude to you, Madam 

President, for having convened this very important meeting, and to the 

Government experts and National Society specialists who have agreed 

to j oin us in order to help solve a most sensitive issue which has been 

a source of major concern to our Movement for many years. 

The International Committee of the Red Cross (ICRC) has the 

highest respect for the protective value and symbolic significance of 

the emblems used by our Movement; however, we also recognize that 

the present situation with regard to those emblems has serious draw­

backs which we have to address. 

(a) It may legitimately be asked whether the current situation is truly 

consistent with the principle of equality which should govern interna­

tional relations, since some States and National Societies can easily 

identify with either the red cross or the red crescent, while other States 

and National Societies cannot. 

(b) The coexistence of two emblems is at odds with the principle of 

unity of the International Red Cross and Red Crescent Movement, 

and bears within it the seeds of division. 

(c) The present situation undermines the universality of the Inter­

national Red Cross and Red Crescent Movement, since the majority 

of the Israeli population feels - for compelling reasons - that it 

cannot identify with either the red cross or the red crescent, whereas 

the Movement's Statutes require each and every National Society to 

use one or other of those emblems. Consequently the Magen David 

Adom in Israel, which has been in existence for 70 years and provides 

remarkable humanitarian services, could not become a full member 

of our Movement. The Kazakh Red Crescent and Red Cross Society 

was in the same position. Since the population of Kazakhstan is 
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almost equally divided between Christians and Muslims, the country's 

parlianlent decided to use the double emblem of the red cross and red 

crescent, whereas the Geneva Conventions and the Statutes of our 

Movement provide for use of either the red cross or the red crescent. 

The same applies to Eritrea, although this country is not yet party to 

the Geneva Conventions. Whatever the reasons, the National Societies 

of Israel, Kazakhstan and Eritrea have for many years been unable to 

join our Movement as full members. This situation has lasted too long 

and must be remedied. 

(d) The coexistence of two emblems at the international level is an 


open invitation to further splits.The Israeli request is not unique. Over 


the years, the ICRC has received others, and the risk of proliferation 


cannot be ignored. 


(e) T he coexistence of two emblems at the international level causes 


many problems in countries where different religious communities 


live together. However great the efforts made by the National Society 


to serve the whole population, it will be identified with the commu­


nity suggested by its emblem. This will impede its ability to develop its 


operational capacity. In the event of civil war, there is the risk that the 


Society might split up and its relief work be paralysed. 


(f) Finally and most seriously, the coexistence of two emblems - or 


even three, if the Israeli reservation is taken into account - weakens 


their protective force, in particular when two opposing parties use dif­


ferent emblems. Instead of appearing as a symbol of neutrality, the dis­


tinctive sign may be identified with one or other of the parties to the 


conflict. 


For, over and above the provisions of the Geneva Conventions, the 


protective value of the emblem derives from the fact that the same sign 


is used by friend and foe. Once the unity of the emblem is breached, 


its protective value - and hence the safety of the wounded and medi­


cal personnel - is threatened. 


Whatever the historical reasons that led to the present state of affairs, 


the ICRC has no doubt that it is in contradiction to the Fundamental 


Red Cross and Red Crescent Principles, in particular the principle of 


universality. The exclusion of three National Societies from full mem­


bership of our Movement is perceived as unfair and discriminatory. 
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The ICRC is fully committed to finding a solution to this situation as 

a matter of the utmost urgency. 

Well aware that many States and National Societies now using either 

the red cross or the red crescent are entirely satisfied with the present 

situation and see no reason to adopt a new emblem, the ICRC has 

recommended that renewed efforts be made to work out a compre­

hensive solution to this question. It has suggested that any such solu­

tion should meet four requirements, whose pertinence is confirmed by 

experience within the Movement: 

• 	 the solution must be very widely acceptable; 

• 	 the States and National Societies that use one of the emblems rec­

ognized in the Geneva Conventions should not be forced to 

renounce or change their emblem; 

• 	 any new sign must be graphically simple enough to ensure visibility 

at a distance and must be devoid of any religious, political or ethnic 

connotation; 

• any proliferation of emblems must be avoided. 


The consultations which have taken place in recent years under the efE­


cient chairmanship ofMrs Christina Magnuson, President of the Swedish 


Red Cross and member of the Standing Commission of the Red Cross 


and Red Crescent, led to a proposal being put forward in October 1998 


which in our opinion fully meets the criteria I have just outlined. 


The essential elements of this proposal are as follows: 


(a) The red cross and the red crescent would be maintained as protec­


tive emblems of the medical services and as distinctive signs for the 


National Societies of those countries which already use them and are 


satisfied with this situation. No pressure would be exerted to compel a 


State or a National Society which is satisfied with the use of the red 


cross or the red crescent to abandon it. 


(b) In addition to the red cross and the red crescent, a third protective 


emblem, free of any national or religious connotation, would be adop­


ted by the international community and put at the disposal of States 


and National Societies that cannot accept either the red cross or the 


red crescent. 


(c) Should they so wish, the National Societies of countries adopting 


the third protective emblem for the protection of their medical 
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services would be authorized to incorporate within it, for indicative 

purposes, one of the distinctive signs already in use today, namely the 

red cross, the red crescent, the red shield of David or the double 

emblem of the red cross and red crescent. 

The International Committee of the Red Cross has authorized me to 

declare today that it fully supports this proposal. The ICRC considers 

that the adoption of a third protective emblem free of any national or 

religious connotation, and its recognition alongside the red cross and 

the red crescent, is the most realistic means of resolving the issue of the 

emblem and will accommodate those countries and National Societies 

which, for reasons we acknowledge and respect, cannot adopt either 

the red cross or the red crescent. 

The possibility of incorporating within the third universal emblem 

any of the indicative signs already in use - namely the red cross, the 

red crescent, the red shield of David or the double emblem of the red 

cross and red crescent - opens the way to recognition of the Magen 

David Adorn, the Kazakh Red Crescent and Red Cross Society and, 

whenever Eritrea accedes to the Geneva Conventions, the Red Cross 

and Red Crescent Society of Eritrea. It also offers a fair alternative to 

any National Society that might in the future encounter difficulties in 

using the existing emblems. 

Last but not least, this proposal will not lead to a proliferation of pro­

tective emblems which would inevitably jeopardize the protection of 

war victims. 

On the contrary, the adoption of a third universal emblem, free of any 

national or religious connotation, is the best safeguard against the pro­

liferation of individual emblems identified with a particular country or 

religious group. 

For all these reasons, the ICRC would like to convey its gratitude to 

our Chair, Mrs Magnuson, for having submitted this proposal in 

October 1998. 

In our view, this proposal offers the best prospect of a comprehensive 

and lasting solution to the question of the emblem, while allowing the 

Red Cross and Red Crescent Movement to achieve the universality 

it has been seeking for so many years, since it will allow for full 

membership of Magen David Adorn, the Kazakh Red Crescent and 
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Red Cross Society and, hopefully, the Red Cross and Red Crescent 

Society ofEritrea . 

Should this proposal receive sufficient support, the ICRC is ready, in 

accordance with the mandate it has received from the international 

community, to initiate consultations forthwith on a draft Protocol III 

additional to the Geneva Conventions which would grant interna­

tional recognition to a third universal emblem and to the indicative 

signs currently used. 

In parallel, the ICRC is also ready to embark, in cooperation with the 

International Federation, on a draft revision of the Statutes of the 

International Red Cross and Red Crescent Movement, with a view to 

amending the conditions for the recognition of National Societies, so 

as to allow our Movement to achieve the universality which is con­

sonant with its Fundamental Principles. 

Lastly, to help National Societies wishing to adopt the third universal 

emblem to effect the necessary changes to their equipment, and to 

n~ake the third emblem as widely known as possible, the ICRC has 

decided to set up a special fund and invites the International 

Federation, National Societies and States to contribute generously to 

it, so that the financial burden of change will be shared as widely and 

as equitably as possible. 

At the dawn of a new century and a new millennium, it is high time 

to redress a situation which has lasted too long and which has pre­

vented our Movement from achieving its ideal of universality. The 

solution is in our hands. 

May justice and fairness prevail! 
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Annexe 3 

Joint Working Group on the Emblems, Geneva, 13-14 April 
2000: Address by Stephen Davey, Under Secretary 
General, International Federation of Red Cross and Red 
Crescent Societies 

Madam President, distinguished delegates, 


As you know, the Federation Secretariat has worked closely with your­


self, ICRC and other members of the Standing Commission in 


preparation for this meeting. Therefore, I am happy to support the 


proposals put forward by Mr Bugnion with regards to a solution based 


on an additional emblem and achieved through a third protocol. 


Rather than repeating the case put forward by Mr Bugnion, I will 


address two related issues: 


• 	 the position and perspectives particular to the International 

Federation, 

• 	 a reflection on the challenge facing the Joint Working Group and 

the process following the meeting. 

Firstly, the Federation's position and perspectives: 

• 	 The Federation President and Secretary General identifY this work 

on the emblem as a priority issue for the Federation. 

• 	 This issue has been too long divisive, and directly impacts the mem­

bership of the Federation. 

• 	 The possibilities for improved protection offered by a third 

emblem, in a world wracked by ethnic and religious tension, are 

vital. 

• 	 The solution found must respect the Geneva Conventions and the 

Statutes of the Movement. 

A solution not based on respect for the Conventions and Statutes risks 

further division within the Federation and the Movement and the 

diminishing of our work for victims of conflict and disaster, the most 

vulnerable. 

The Federation Governing Board, which meets in early May, looks 

forward to receiving the report of the Joint Working Group as a basis 

for its own discussions on the way forward. 
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Secondly, I would like to refl ect on the challenge facing the Joint 

Working Group and the process following the meeting. 

T he International C onference oflast year took a vital decision on the 

emblem by consensus, thus w ith the support of all States and N ational 

Societies. It gave a mandate to this Joint Working Group. T he Joint 

Working Group, in turn , needs to take on thi s work in a positive man­

ner in response to the decision of the International Conference. 

Much analysis, in Geneva and elsewhere, has gone into the prepara tion 

of this mee ting. T he solution proposed is based on the idea that this is 

the best solution, in order: 

• 	 to respond to our specific mandate with a comprehensive solution, and 

• 	 to take account of the reality of a changing world in which an addi­

ti onal emblem responds to the needs of States and N ational 

Societi es fac ing difficulties with the present emblems. 

But the resolution of the Interna tional Conference also recognizes that 

the solution be fo und as rapidly as possible and that it be acceptable to 

all parties. 

D o we know that an additional emblem solution, or any other solution, 

will be acceptable to all parties? - We have positive signals from our 

consultations to date that the third emblem solution is more positively 

viewed than some years ago. But we do not know for certain. H owever, 

if we, as the Joint Working Group, cannot give a clear signal as to our 

commitment to a well founded solution, others will have no direction to 

w hich to respond and w ill surely be deeply disappointed in our efforts. 

We need to move forward as rapidly as possible. Following this meeting 

the consultation process w ith States and N ational Societies will then be 

vital. We will need to both focus on specific situations and address the 

wider constituency of States and N ational Societies . We are committed 

to the effort. But to do so we need the clearest possible signal from the 

mee ting of the Joint Working Group as to the way forward . 

I hope, therefore, Madam President, that the meeting of the Joint 

Working Group will be able to respond positively to the proposals 

outlined with regard to a thi rd emblem and then create the base for 

the furth er consultation and work in which we will all need to playa 

part in the weeks and months ahead. 

T hank you , M adam President. 
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Annexe 4 

Joint Working Group on the Emblems, Geneva, 
13-14 April 2000: Closing Statement by the Co-Chair, 
Mrs Christina Magnuson 

Distinguished Colleagues, 


I am sure everybody agrees that we have had a most stimulating and 


interesting debate during this first session of the Joint Working Group. 


Even though I said at the outset that we were not required to produce 


a definitive solution at this meeting, I am very pleased to note that 


substantial progress has been made. 


We have noted broad agreement around the table on some important 


points: 


• 	 Unless the problems posed by the present situation concerning the 

emblems are resolved, it will not be possible for the Movement to 

reach universality. There was recognition that this matter is impor­

tant not just to States and National Societies, but also to the 

Movement because of the Fundamental Principles. 

• 	 We need to proceed towards a solution on the basis of a very broad 

consensus. This needs to pay proper regard to the interests and con­

cerns of both States and National Societies. 

• 	 That the solution option presented in the paper of October 1998 is 

an acceptable basis for further negotiations. This will involve the 

conclusion of a Third Additional Protocol to the Geneva 

Conventions. Such a Protocol should establish a new protective 

emblem which would stand alongside the existing emblems 

described in the First Geneva Convention. It should be designed in 

a way which makes possible the insertion of an indicative sign rel­

evant to the National Societies using it. There will also be a need for 

consequential amendments to the Movement Statutes. 

• 	 This project should be the subject of intensive consultations with 

governments and National Societies, and drafting should take 

account of suggestions received during this process. Special account 

will be taken of the need for consultations with countries directly 

affected by the proposed solution. 
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• 	 Drafting should, initially, be entrusted to the ICRC and the 

International Federation, working together with the Secretariat of 

the Standing Commission. Members of the Joint Working Group 

will be kept up to date with the progress of drafting so that they 

may provide their suggestions and, importantly, assist the consulta­

tion process in their own regions. A working paper is being distrib­

uted by the ICRC to facilitate this work. 

• 	 The outcome will be a legally sound product, negotiated as rapidly 

as possible but over a time frame which meets the practical needs of 

both governments and National Societies, and the legal require ­

ments applicable to the convening of international conferences. 

• 	 The Joint Working Group will meet, if needed, on 13-14 June 2000 
to consider reports on drafting and the consultations conducted, 

and to finalise its recommendations to the Standing Commission. 

The meeting also took note of the generous offer by the Government 

of Switzerland to facilitate the hosting of the required diplomatic 

conference. 

Distinguished colleagues, this summary of the work we have done 

reflects very well indeed on our determination to complete our work 

within a time frame consistent with the mandate obligations provided 

by the Council of Delegates and the International Conference 

in 1999. 

I very much look forward to the work periods ahead, for I am sure 

they will demonstrate clearly the readiness of our Movement to move 

into this new millennium with world-wide coverage, truly marshalling 

the power of humanity. I hope that our work will make it possible to 

bring all peoples in as many countries as possible within the umbrella 

of the Red Cross Red Crescent Movement, in the very near future. 
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Annexe graphique 

Usage protecteur 
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Usage indicatif 
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Personnes deplacees al'interieur de leur pays 
Mandat et role du Comite international de la Croix-Rouge 

I. Introduction 

Le deplacement de personnes it l'interieur des frontieres de 

leur propre pays , toujours plus frequent ces dernieres annees, est un 

motif de preoccupation croissante au sein de la communaute inter­

nationale, d'autant plus que Ie sort tragique des millions de personnes 

concernees est de mieux en mieux connu. Cette inquietude est 

amplement justifiee, car les personnes deplacees sont en butte it d'im­

menses difficultes : quasiment privees de tout, elles voient leurs possi­

bilites de survie menacees , tandis que, bien trop souvent aussi, de 

graves menaces pesent sur leur securite physique, tant au cours de 

leur fuite que pendant la periode ou elles vivent loin de chez elles. 

Leur situation explique Ie pourcentage souvent extremement eleve 

de deces parmi les deplaces, en particulier parmi les personnes physi­

quement plus faibles - enfants, personnes agees ou femmes 

enceintes . Les difficultes rencontrees par leurs proches restes sur 

place, ou par les communautes qui les accueillent, viennent encore 

aggraver Ie probleme. 

Plusieurs initiatives ont ete lancees afin de pOl1voir intervenir 

plus efficacement en faveur des personnes deplacees. Souhaitant 

accroitre l'efficacite de son intervention, la communaute internatio­

nale a deploye ses efforts selon deux axes distincts: elle a cherche it 

mettre en place, d 'une part, un cadre de reference normatif approprie 

et, d'al1tre part, des modalites de collaboration efficaces it 1'echelon ins­

titutionnel. Le representant du secretaire general charge de la question 

des personnes deplacees a 1'interiel1r de leur propre pays, Francis 

Deng, a agi comme catalyseur dans ce cadre et, sur un plan plus gene­

ral, i1 a contribue a promouvoir une meilleure comprehension des pro­

blemes, aussi nombreux que complexes, qui vont de pair avec les 

deplacements internes de populations. 

En tant qu'organisation humanitaire de premier plan, Ie CICR 

est fermement resolu a promouvoir une intervention plus efficace 

en faveur des deplaces internes. C' est la raison pour laquelle il a 

activement participe it 1'analyse des problemes rencontres, ainsi ql1'a 
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l'elaboration de strategies visant aameliorer l'action menee sur Ie ter­

rain et ala formulation de normes adequates. 

Le present document a pour but de decrire la nature et la portee 

de l'action menee par Ie CICR aupres des personnes deplacees, de 

maniere aincliquer quand, et comment, il est possible de compter sur 

une intervention du CICR en leur faveur. 

II. Personnes deplacees faisant l'objet d'une attention prioritaire de la 

part du CICR 

La definition alaquelle il est fait Ie plus souvent reference au sein 

de Ia communaute internationale a ete elaboree par Ie representant du 

secretaire general et figure dans Ie document intitule «Principes direc­

teurs relatifs au deplacement de personnes al'interieur de leur propre 

pays» (ci- apres «Principes directeurs»). Il s'agit d'une definition large, 

couvrant notamment «des personnes ou des groupes de personnes qui 

ont ere forces ou contraints afuir ou aquitter leur foyer ( ... ), notam­

ment en raison d'un conflit arme, de situations de violence generali­

see, de violations des droits de l'homme ou de catastrophes naturelles 

ou provoquees par l'homme, ou pour en eviter les effets ». 

Le CICR estime que cette definition correspond pleinement 

aux buts des «Principes directeurs », dans la mesure ou ceux-ci enon­

cent des normes qui «s'inspirent du droit international relatif aux 

droits de I'hol11.me et du droit international humanitaire et y sont 

conformes» (selon les termes employes dans I'introduction des 

«Principes directeurs »). De fait, il s' agi t simplement de l'enonce des 

droits qui peuvent s'appliquer a tout etre hUITl.ain confronte au pro­

blelTl.e du deplacement. Toutefois, la definition adoptee par les Nations 

Unies ne parait pas pouvoir etre aussi facilement utilisee dans un cadre 

operationnel. Cette definition couvre en effet un groupe si vaste et aux 

besoins si varies qu'aucune des organisations concernees ne possede 

l'ensemble des capacites et des expertises requises. C'est la raison pour 

laquelle plusieurs organisations humanitaires se demarquent de la defi­

nition des Nations Unies au moment de determiner quelles personnes 

relevent de leur mandat et entrent dans leur domaine d'activite. 

Certaines d ' entre elles utilisent des criteres qui donnent un caractere 

plus restrictif a leur action (en intervenant essentiellement, par 

http:I'hol11.me
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exemple, en faveur des victimes de persecutions). D'autres paraissent 

elargir encore la definition en incluant egalement les refugies de retour 

dans leur pays ou les soldats demobilises. 

Le principal critere d'interven.tion du CICR consiste ahre present et 

actif dans certaines situations specifiques. En tant qu'intermediaire l1eutre en cas 

de conflit arme au de troubles civils, Ie CICR s'ifforce d'apporter protection et 

assistance aux victimes de conflits armes, de caractere international et non inter­

national, ainsi que de troubles interieurs et de tensions internes. Dans ces situa­

tions, Ie CICR s'ifforce de donner priorite aux personnes dont les besoins sont 

les plus u~ents, conformement au principe d'impartialite. Dans ce cadre, Ie 

CICR considere que les personnes deplacees sont d' abord et avant tout des 

civils qui, ace titre, sont proteges par Ie droit international humanitaire. 

Du fait de la precarite de leur situation, les personnes deplacees 

affectees par un conflit anne - qui constituent l'une des principales 

categories de deplaces et dont la vie meme est souvent menacee ­

representent souvent un groupe prioritaire pour Ie CICR. Ces per­

sonnes sont au cceur meme du mandat du CICR et representent un 

pourcentage considerable des beneficiaires de son action. Cependant, 

d'autres categories de victimes - populations assiegees, personnes 

agees ou malades laissees sur place - se trouvent parfois dans une 

situation aussi difIicile, sinon pire. En ce cas, et confonnement au prin­

cipe d'impartialite sur lequel se fondent les activites du CICR, ces per­

sonnes sont egalement parmi les principaux beneficiaires de l'action. 

Inversement, dans une multitude de cas, les personnes deplacees 

ont pu trouver une securite relative dans de grandes villes. Leurs 

conditions de vie sont alors comparables a celles d'autres grands 

groupes d'habitants pauvres des villes, parmi lesquels figurent notam­

ment les personnes ayant quitte les regions rurales pour des lTlotifs 

economiques. Dans de tels contextes (qui correspondent en fait a la 

realite que doivent affronter,jour apd:s jour, des dizaines ou meme des 

centaines de millions de personnes a travers Ie monde), il ne sem.blerait 

ni legitime de ne porter assistance qu'a un segment de la population, 

ni efficace de fournir une aide d'urgence, alors que l' enjeu consiste en 

fait a relever Ie defi du developpement socioeconomique. 

Neanmoins, quel que soit Ie contexte, lorsque les deplaces sont 

exposes a la violence liee a un conflit ou a des troubles interieurs, Ie 
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CICR estime qu'il est de son devoir - dans Ie cadre de son mandat, 

en fonction de ses capacites et dans la mesure OU les autorites compe­

tentes ou les conditions de securite Ie permettent - d'etre activement 

implique dans 1'action menee en leur faveur. Une telle intervention 

peut en fait se derouler bien au-deB des zones touchees par les hosti­

lites actives: par consequent, Ie CICR cherche a resoudre les pro­

bh~mes de protection concernant les personnes deplacees - au meme 

titre que tous les autres civils - quelle que soit la region du pays ou 

cette population se trouve. Bien que, pour toute une serie de raisons, Ies sta­

tistiques concernant les populations deplacees ne puissent auoir qu'un caractere 

approximatif, Ie CICR estime que les personnes dep lacees representaient la 

grande majorite des que/que cinq millions de personnes ayant benificie de I'as­

sistance de I'institution en 1999. Pour ce qui est de l'an 2000, des pro­

grammes uisant specifiquement aapporter protection et assistance ades per­

sonnes deplacees ont ete elabores dans 31 pays, dans Ie monde entier. 

III. Le cadre normatif 

Les personnes deplacees ont droit a la protection accordee a la 

fois par la legislation internationale des droits de 1'homme et par Ie 

droit international humanitaire. Cependant, il a souvent ete difficile ­

pour les gouvernements, les organisations humanitaires et les per­

sonnes deplacees elles- memes - de definir les garanties applicables 

dans certaines situations specifiques. Les «Principes directeurs» visent a 
reaffirmer les principes generaux de la protection, en abordant de 

maniere plus detaillee certains aspects specifiques, et atraiter des zones 

d'ombre et des lacunes du droit. Ils constituent ainsi un document fai­

sant autorite pour tous ceux qui se trouvent confrontes au probleme 

des personnes deplacees a1'interieur de leur pays. Le CICR a contri­

bue a l'elaboration des «Principes directeurs )), et il apporte son appui 

a leur diffusion et a leur mise en application au niveau operation­

nel. Pour sa part, Ie CICR peut utiliser les «Principes directeurs )) 

lorsqu'ils visent a resoudre un probleme face auquel Ie droit inter­

national humanitaire ne repond que de maniere implicite ou n'est pas 

applicable. 

En meme temps, Ie CICR a souligne aplusieurs reprises que Ie 

droit international humanitaire, qui est juridiquement contraignant a la lois 
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pour les Etats et pour les acteurs non-Ctatiques dans les situations de conflit 

anne, reste paifaitement approprie pour resoudre la plupart des problemes de 

deplacements internes lies aune situation de conflit arme, meme si l'expres­

sion «personnes deplacees a l'interieur de leur pays» ne figure dans 

aucune disposition du droit international humanitaire. Certes, les 

Conventions de Geneve de 1949 et leurs Protocoles additionnels de 

1977 offrent une protection etendue a la population civile, contre les 

deplacements et aux personnes deplacees. I1s comportent, en effet, un 

grand nombre de dispositions detaillees visant a garantir l'inununite 

des civils contre les attaques militaires et les abus, tout en prevoyant 

l'octroi d'un soutien materiel aux personnes dans Ie besoin. En outre, 

Ie droit international humanitaire contient des interdictions et des res­

trictions vis ant expressement les deplacements forces de populations. 

En ce qui concerne Ie droit des refugies , Ie CICR souhaite se 

joindre aceux qui mettent en garde contre une tendance aetablir des 

paralleles excessifs entre les problemes des personnes deplacees et ceux 

des refugies. Bien que les causes et les consequences de deplacement 

puissent etre similaires pour les personnes deplacees et pour les refu­

gies, tout comme les obstacles s'opposant a leur retour dans leur 

foyer,les regimes juridiques applicables aces deux groupes sont diffe­

rents. Si les refugies sont victimes de persecutions et, ace titre, doivent 

pouvoir beneficier d'un regime juridique specifique, ies personnes depla­

cees se trouvent dans leur propre pays. Par consequent, elles continuent d' avoir 

entierement droit aI'ensemble de la protection prevue alaJois par Ie droit inter­

national des droits de I'homme, par Ie droit international humanitaire et par Ie 

droit interne. Rien ne permet d 'assimiler Ie statut des personnes depla­

cees acelui des ressortissants etrangers, COlnme cela se fait souvent dans 

Ie cas des refugies. 

IV. Parametres des activites du CICR 
Toute strategie de protection et d'assistance vis ant a intervenir 

de maniere efEcace pour repondre aux besoins des personnes depla­

cees doit rester souple, afin de tenir compte de la grande diversite 

des contextes dans lesquels les de placements se produisent. II sufEt, a 
ce propos, de rappeler un certain nombre d' evenements: les crises 

recentes (au Kosovo ou a Timor-Est, notamment), ou un afflux 
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soudain et massif de personnes deplacees a exige une intervention d'ur­

gence et Ie renforcement de la coordination entre les divers acteurs impliques; 

certains conflits deja anciens (tels ceux qui se deroulent dans certaines 

regions du Soudan, de l'Angola ou de l'Afghanistan) qui ont precipite 

dans un denuement extreme une population deja fragile, alors meme 

que les organisations humanitaires ont une possibilite d'intervention limitee 

en raison du caractere fluctuant des conditions de securite ou de l'interdiction 

d' acces acertaines zones; les conflits «geles» (comme ceux qui affectent 

Ie Rwanda, la Georgie ou la Bosnie- Herzegovine) et qui exigent Ie 

maintien d'une presence longtemps apres Ie paroxysme de la violence; entin, 

les situations ou les risques sont si importants en matiere de securite 

(comme en Somalie ou dans Ie Nord- Caucase) qu'ils empechent Ie 

deploiement de personnel expatrie , de sorte que les activites humani­

taires doivent etre en grande partie « teleguidees» de l'etranger et reali­

sees par des employes locaux. 

D'autres facteurs ayant, eux aussi, un impact sur la strategie du 

CICR peuvent etre lies aux conditions qui prevalent dans certaines 

situations specifiques. Ainsi, lorsque les personnes deplacees vivent au 

sein de communautes d'accueil, il est parfois necessaire d 'intervenir en 

faveur de 1'ensemble de la population (par exemple en termes d'assis­

tance alimentaire); comme Ie peu de ressources disponibles ont sou­

vent deja ete mises en commun, toutes les personnes affectees se trou­

vent dans la meme situation. En revanche, lorsque les deplaces sont 

heberges dans des camps, c'est leur securite qui peut etre specifique­

ment menacee, en raison du risque d'attaques militaires contre les 

camps ou, a 1'interieur meme de ceux-ci, ou a cause des violences 

commises a l'encontre de certains individus vulnerables (femmes 

seules, enfants separes de leur famille , par exemple). 

a) Problemes actuels 

Sur un plan general, les programmes d' assistance humanitaire du 

CICR s'efforcent d 'etablir un equilibre entre, d'une part, les situations 

ou les actions ciblees constituent la meilleure fa<;:on d'intervenir en 

faveur des personnes deplacees et, d 'autre part, les situations ou 1'aide 

doit revetir la forme d'une action plus vaste, visant des segments plus larges 

de la population. L'une des preoccupations majeures qui sous-tendent 
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les programmes d'assistance humanitaire du CICR vise apromouvoir 

l'autosufIisance des communautes affectees. Une strategie devant per­

mettre de realiser cet objectif consiste aaccroitre la capacite des popu­

lations hates a integrer les personnes deplacees. Parailelement, il 

convient de veiller apreserver les mecanismes d'adaptation dont dis­

posent les victimes des deplacements. II importe par ailleurs d' eviter 

d'aggraver la situation en accentuant les disparites existant entre divers 

segments de la population et de prevenir la corruption ou Ie detour­

nement des secours par les parties au conflit. 

Par Ie biais de son action visant a promouvoir une meilleure 

application du droit international humanitaire, Ie CICR s'ifforce de pre­

server des conditions perrnettant aux individus de rester dans leurfoyer, de pro­

teger les personnes deracinees et de faciliter leur retour lorsque cela est opportun. 

Le nombre important de personnes deplacees temoigne des difIicultes 

auxquelles se heurte actuellement la mise en ceuvre effective du droit 

humanitaire. De fait, ces difIicultes ont de graves repercussions non 

seulement pour les personnes deplacees, mais aussi pour la population 

dans son ensemble. 

Dans ce contexte, l'absence d'acces aux victimes constitue l'un 

des principaux obstacles a la mise en ceuvre du droit et, de maniere 

generale, al'action humanitaire. Parfois, ce sont les parties au conflit qui 

font deliberement obstruction. Ailleurs, c' est Ie manque de securite 

pour Ie personnel des organisations humanitaires qui constitue un grave 

problelTle. II arrive aussi que ces deux types de problemes soient lies, 

lorsque, par exemple, une population est deplacee ou reinstailee de 

force dans Ie cadre d'une strategie militaire visant a affaiblir la base 

arriere de l'«ennemi ». Malheureusement, bien que contraires au droit, 

de telles pratiques sont beaucoup trop frequentes. Lorsque les tra­

vailleurs humanitaires portent assistance aux victimes civiles de telles 

strategies, ils courent eux-memes Ie risque d' etre pen;:us COlTlme servant 

les buts de l'une des parties et, de ce fait, d' etre pris specifiquement 

pour cibles par la partie adverse. Donc, si des conditions minimales de 

securite ne sont pas reunies et si Ie rale des acteurs humanitaires n'est ni 

compris ni accepte par les parties au conflit, aucun programme effectif 

ou durable ne peut etre envisage, qu'il soit en faveur des personnes 

deplacees ou de tout autre groupe au sein de la population civile. 
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Les modalites d'action evoquees ci-dessous ne constituent, par 

consequent, qu'une indication de la strategie globale adoptee par Ie 

CICR et ne servent qu'a illustrer les activites actuellement en cours 

dans diverses regions du monde. 

b) Protection: strategies et modalites d'action 

Le CICR estime que les problemes resultant du deplacement de 

personnes a 1'interieur des frontieres de leur pays relevent avant tout de 

la responsabilite des autorites nationales, a qui incombe au premier chef 

l'obligation de veiller a ce que les besoins des personnes deplacees ~ 

en termes de protection et d'assistance ~ soient couverts. Dans ce 

contexte, Ie CICR a adopte une strategie axee sur Ie maintien d'un dialogue, 

soutenu et approfondi, avec toutes les parties a un conflit etlou les autres 

auteurs d'actes de violence, qu'il s'agisse d'Etats ou d'autres groupes 

armes. Le but consiste a inciter les uns et les autres a respecter leurs 

obligations et a alleger Ie sort des victimes so us leur controle. Quand Ie 

resultat desire ne peut etre obtenu, ni par un dialogue ni par 

des demarches confidentielles, Ie CICR peut ~ sous certaines condi­

tions ~ solliciter Ie soutien de la communaute internationale, soit en 

recourant ace que I'on nomme la diplomatie discrete, soit en lan~ant des appels 

publics, dans l'espoir qu'une intervention exterieure pourra contribuer 

a ameliorer la situation. 

Aussi souvent que possible, Ie CICR s'efforce d'etablir une pre­

sence permanente sur Ie terrain, a proximite des victimes de conflits ou de 

la violence. II peut ainsi suivre revolution de leur situation, controler 

que leurs droits sont respectes et communiquer ses observations aux autori­

tes concernees, afin d' empecher ou de faire cesser d' eventuelles viola­

tions du droit. 

Le CICR deploie une vaste gamme d'activites pour assurer une 

meilleure protection des civils, au nombre desquels figurent, bien sur, 

les personnes deplacees. Conformement a son mandat, Ie CICR peut 

etre amene a rappeler aux parties leurs obligations decoulant du droit 

international humanitaire, ainsi qu'a agir aupres des combattants res­

ponsables de violations. Le cas echeant, Ie CICR apporte son appui aux 

autorites (par Ie biais, notamment, de la cooperation technique ou d'activites de 

formation ou de diffusion des regles humanitaires) afin de leur permettre de 
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prendre les mesures necessaires pour prevenir violations. Le CICR peut ega­

lement agir en qualite d'intermediaire neutre entre les parties au conflit, ou 

entre les victimes et les autorites, afin de Jaciliter la conclusion d'accords visant a 
resoudre des problemes humanitaires (tels que l'etablissement de zones pro­

tegees ou l'evacuation de personnes en danger) . Chaque fois que Ie 

retour des personnes deplacees est envisageable, Ie CICR s'efforce en 

outre d'inciter les autorites aprendre les mesures necessaires pour que 

ce retour puisse se derouler dans la securite et la dignite, et as'assurer 

que, sur Ie plan materiel egalement, les conditions necessaires sont 

reunies. 

Au-dela de ces efforts aupd:s des auteurs d'actes de violence 

pour les encourager amieux respecter Ie droit international humani­

taire, Ie CICR s'emploie a ameliorer la situation des victimes (aide 

materielie, services divers). Il s'efforce, par exemple, de preserver l'unite 

de la JamiIle 014 de restaurer les liens Jamiliaux lorsque ceux-ci ont ete 

rompus: il procede ainsi a l'enregistrement des personnes deplacees, 

effectue des recherches afin d' eclaircir Ie sort de personnes portees dis­

parues et organise 1'echange de messages Croix-Rouge et Ie regroupe­

ment de families dispersees; a cet egard, une attention particuliere est 

accordee aux personnes vulnerables, teIles que les mineurs non accompagnes, les 

personnes agees et les personnes handicapees. Les mines terrestres consti­

tuent un autre probleme grave auquelles personnes deplacees peuvent 

parfois etre confrontees, et Ie CICR deploie des activites telles que les 

programmes de prevention contre les dangers des mines, les premiers secours et 

Ies services chirurgicaux et orthopMiques. 

c) Assistance 

Outre ses activites de protection, Ie CICR mene actuellement 

les programmes d'assistance suivants dans Ie monde. 

En Angola, de vastes portions du territoire sont inaccessibles aux 

organisations humanitaires. Une aide intensive (vivres, acces aux ser­

vices de sante, approvisionnement en eau, distributions de semences et 

d'al,ltres articles de premiere necessite) beneficie a pres de 300000 

habitants - deplaces et residents - de Huambo. En Somalie, les 

conditions de securite sont telles que les delegues humanitaires 

n'ont qu'un acces limite a d'importantes regions du pays: une aide 
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alimentaire, des semences et d'autres secours de base sont en voie 

d'etre distribues a quelque 200000 personnes. Des problemes simi­

laires existent en Republique democratique du Congo. Dans les regions 

ou il est present, Ie CICR fournit divers types d'assistance a 200 000 

beneficiaires environ; il apporte en outre son soutien aune quinzaine 

d'hopitaux et aune trentaine de dispensaires. Dans les provinces orien­

tales du pays, Ie CICR continue d 'approvisionner en eau potable 

quelque deux millions de personnes, parmi lesquelles un grand 

nombre de deplaces. 

En Afghanistan, 23 000 familles residant aKaboul re~oivent des 

vivres et divers articles de premiere necessite: ces families ont toutes 

pour chef soit une veuve soit une personne handicapee, et un grand 

nombre d' entre elles ont ete deplacees suite au conflit. En outre, plus 

de 150000 personnes re~oivent des soins medicaux grace aux pro­

grammes de soutien aux hopitaux, tandis que l'aide apportee dans Ie 

domaine agricole touche environ 500000 personnes. En Indonesie, 

quelque 50000 deplaces et residents beneficient d'une assistance 

humanitaire dans diverses regions de l'archipel (Kalimantan, Aceh, 

Moluques et Timor-Ouest). Environ 120000 personnes anciennement 

deplacees a Timor-Est beneficient d'une aide alimentaire; Ie CrCR 
assure egalement la remise en etat des structures de soins medicaux et 

des systemes d'approvisionnement en eau potable. 

En Colombie, pres de 160000 personnes deplacees re~oivent une 

aide alimentaire et des secours essentiels, tandis que 25000 autres 

beneficient d'une assistance financiere destinee afaciliter leur reinstal­

lation. Quatre cliniques mobiles ont ete depechees dans les zones de 

conflit, afin de preserver l'acces aux soins de sante des personnes depla­

cees et des residents vivant dans ces regions. 

En Republique federale de Yougoslavie, plus de 230000 personnes 

deplacees venant du Kosovo sont fournies en vivres et articles d'hy­

giene, tandis qu' environ 90000 indigents beneficient d'un programme 

de cuisines populaires. Au Kosovo meme, pres de 65000 personnes 

vulnerables - parmi lesquelles un grand nombre de deplaces - ont 

re~u des vetements, des couvertures et des matelas. Divers programmes 

de rehabilitation et de reparation des infrastructures beneficient aplu­

sieurs dizaines de milliers d'autres personnes, ce qui ameliore leur 
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acces aux services de sante et d'approvisionnement en eau. Dans la 

Federation de Russie, plus de 200000 personnes deplacees venant de 

Tchetchenie ont, au cours des trois derniers mois, re'(u a la fois des 

vivres et des articles de premiere necessite. Les structures de sante ont 

egalement bene£icie d'un soutien. 

V. Cooperation institutionnelle 

De par son ampleur et sa complexite, Ie deplacement de per­

sonnes a l'interieur des frontieres de leur pays est un phenomene qui 

exige une intervention aux multiples facettes, ainsi que la participation 

active de tous ceux qui possedent l' expertise et la capacite necessaire 

dans leur domaine d'activite. Etant I'un des prineipaux aeteurs humani­

taires preoeeupes par Ie sort des personnes deplaeees, Ie CICR est done deter­

mine aprom.ouvoir une cooperation institutionnelle iffective. 

En meme temps, Ie CICR estime que pour pouvoir s'acquitter 

efficacement de son mandat, il doit conserver la confianee de toutes les par­

ties impliquees. En iffet, I' aeces aux vietimes et la seeurite de son propre per­

sonnel risqueraient d'etre mis en peril si eette corifianee disparaissait. C'est 

la raison pour laqueile Ie CICR s'abstient de prendre parti dans les 

hostilites ou de s' engager dans des polemiques entre les parties impli­

quees; de meme, et cela est tout aussi important, Ie CICR s'attache a 

preserver son independance vis-a-vis de tous les autres acteurs, de 

maniere a pouvoir agir conformement aux principes humanitaires. 

A cet egard, Ie CICR estime qu 'il est important que sa coopera­

tion avec les autres organisations ne risque pas de mettre en peril son 

image: ceile d 'une organisation neutre, impartiale et independante, dont 

l'action est exclusivement motivee par des considerations humani­

taires. C'est lorsque une m eme organisation mene simultanernent une 

action de caractere politique, militaire et humanitaire que Ie danger est 

Ie plus grand, mais Ie risque existe aussi en d'autres circonstances 

(quand, par exemple, les parties en presence soupyonnent l'action 

humanitaire de subir l'influence de considerations politiques emanant 

des Etats). 

Pour preserver son independance, Ie CICR evite de s'engager 

a intervenir d'une fa'(on predeterminee (notamment en concluant 

par avance des protocoles d'accord avec les organisations qui sont ses 
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principaux partenaires). En meme temps, il reconnait la necessite, pour 

ses interlocuteurs externes, de percevoir clairement quel sera son enga­

gement en faveur des personnes deplacees, et c'est pourquoi Ie CICR 

maintient, et meme intensifie, Ie dialogue engage avec ses partenaires 

essentiels, tant sur Ie plan bilateral que multilateral. 

En ce qui concerne la cooperation avec les organes des Nations 

Unies, Ie CICR participe activement aux travaux du Comite perma­

nent interorganisations, au sein duquel il jouit du statut d' «invite per­

manent». Le CICR entretient par ailleurs des relations privilegiees 

avec plusieurs institutions, programmes et fonds du systeme des 

Nations Unies: il poursuit avec eux un dialogue soutenu, tant par Ie 

biais de contacts au jour Ie jour que dans un cadre plus structure, 

comme des reunions annuelles a haut niveau entre les membres des 

organes de direction. 

Quant a la cooperation avec les partenaires naturels du CICR ­

les Socihes nationales de la Croix-Rouge et du Croissant-Rouge et leur 

Federation internationale -, il convient de relever que tous agissent sur 

la base des memes valeurs et des memes Principes fondamentaux. C'est 

ainsi qu'un accord a ete conclu entre eux, qui donne des indications 

claires et detaillees sur la maniere d'organiser les activites internatio­

nales des diverses composantes du Mouvement. Cet accord vise a 
repondre de la meilleure fa<;:on possible aux besoins humanitaires pou­

vant surgir dans different contextes, en tirant parti du mandat speci­

fique et des avantages comparatifs de chaque composante, ainsi qu'en 

decrivant, dans leurs grandes lignes, les responsabilites qui incombent a 
chacune en matiere de direction et de cooperation lors des operations 

d'assistance menees dans difihentes situations. 

COMITE INTERNATIONAL DE LA CROiX-ROUGE 

Fevrier 2000 



RICR JUIN IRRC JUNE 2000 VOL.82 N° 838 491 

Internally displaced persons 
The mandate and role of the International Committee of the Red Cross 

I. Introduction 

The increased occurrence of internal displacement in recent 

years, along with a better knowledge of the severe plight of the mil­

lions of people affected, has resulted in a growing concern within the 

international community. The concern is amply justified: all too often, 

the internally displaced suffer extreme deprivation, threatening their 

very possibility of survival, and all too often they are exposed to con­

siderable danger, both during flight and while in displacement. 

Accordingly, the death toll among internally displaced persons has 

often reached extreme proportions, particularly among physically 

weaker persons such as children, the elderly or pregnant women. 

Hardships experienced by those left behind or by host communities 

compound the problem. 

Several initiatives have been taken to address the plight of inter­

nally displaced persons more efficiently. In the quest for a more effec­

tive response, the international community has concentrated its 

efforts along two main lines, that of identifYing an appropriate nor­

mative framework and that of developing effective institutional 

arrangements .The Representative of the Secretary-General on inter­

nally displaced persons, Mr. Francis Deng, has been catalytic to these 

initiatives, and more generally, to stimulating a better understanding 

of the numerous complex issues associated with internal displace­

ment. 

As a major humanitarian organization, the IeRe is strongly 

committed to promoting an improved response to the plight of the 

internally displaced. To this end, it has actively participated in the 

analysis of the issues at stake, the elaboration of strategies aimed at 

improving the operational response, and the formulation of adequate 

standards. 

The purpose of the present paper is to present the nature and 

degree of IeRe involvement with internally displaced persons, so as 

to convey when and how the IeRe may be counted upon to respond 

to their plight. 
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II. Internally displaced persons of primary concern to the ICRC 
The definition most commonly referred to within the interna­

tional community was developed by the Representative of the 

Secretary- General, and is provided in the document entitled "Guiding 

Principles on Internal Displacement" (hereinafter: Guiding Principles). 

The definition is broad, covering inter alia "persons . .. who have been 

forced to flee or to leave their homes . .. as a result of or in order to 

avoid the effects of armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters .. . ". 

In the opinion of the ICRC, this definition is fully suited for the 

purposes of the Guiding Principles, insofar as these articulate standards 

which " reflect and are consistent with international human rights law 

and international humanitarian law" (quoted from the introductory part 

of the Guiding Principles).As such, they simply restate rights which may 

be relevant for any human being affected by displacement. However, the 

UN definition does not seem as readily applicable for operational pur­

poses, as it covers a group that is so wide and whose needs are so varied 

that it exceeds the capacities and expertise of any single organization. 

Accordingly, several humanitarian organizations depart from this defini­

tion when seeking to identity persons falling within the scope of their 

activities and mandate. Some employ criteria which narrow down the 

category of persons of concern, for instance by concentrating on those 

who are victims of persecution. Others seem to go beyond the defini­

tion by also including returning refugees or demobilized soldiers. 

The IeRe's criterionJor involvement is that ifbeing present and active 

primarily in specific situations. As a neutral intermediary in the event oj armed 

conflict or unrest, the IeRe seeks to bring protection and assistance to the vic­

tims oj international and non-international armed conflict and internal distur­

bances and tension. In these situations, it seeks to give priority to those in most 

urgent need, in accordance with the principle if impartiality. In this respect, the 

IeRe considers an internally displaced person to be first and Joremost a civil­

ian, who as such is protected by international humanitarian law. 

Given their precarious situation, internally displaced persons 

affected by armed conflict - who constitute one of the main cat­

egories of the displaced and who in many cases are also in the most 

life-threatening situation - would often constitute a primary target 

http:Principles).As
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group for ICRC activities. They are at the core of the ICRe's man­

date, and represent a considerable part of its caseload. However, other 

categories of victims, such as besieged populations and elderly or sick 

persons left behind, may sometimes be in an equally or even more dif­

ficult situation. In such cases, it follows from the principle of impartial­

ity which underlies the ICRe's activities that these persons would also 

be among the main beneficiaries of our work. 

Conversely, there are numerous cases where the internally dis­

placed have reached relative safety in large cities, and where their con­

ditions are comparable to that of other large groups that make up the 

urban poor, such as people who have moved from the rural areas for 

economic reasons. In such contexts, which are the reality of daily life 

for tens, if not hundreds, of millions of people around the world, it 

would neither appear legitimate to provide assistance to only one seg­

ment of the population, nor would it be effective to provide emer­

gency assistance where the problem is, in fact, rather a challenge of 

socio-economic development. 

In every case, however, where internally displaced persons are 

exposed to violence related to conflict or disturbances, the ICRC 

would consider it as its duty to be actively involved, in accordance 

with its mandate and capacities, and to the extent that the relevant 

authorities or the security conditions allow. In geographical terms, this 

involvement may well go beyond the zones where active hostilities 

take place, so that the ICRC addresses protection problems affecting 

internally displaced persons, and indeed any other civilians, whatever 

part of the country they may be in. Although Jor numerous reasons dis­

placement statistics are bound to remain rough estimates, the JCRC considers 

that oj the close to five million persons assisted by it in the course oj 1999, the 

great majority were internally displaced. For the year 2000, programmes specif­

ically aimed at protecting and assisting internally displaced persons have been 

developed in thirty-one countries throughout the world. 

III. The normative framework 

Although internally displaced persons are entitled to the protec­

tion provided by international human rights law and humanitarian 

law, it has often been difficult for governments, humanitarian organi­
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zations and the displaced themselves to identifY applicable guarantees 

in specific situations. The Guiding Principles were intended to restate 

general principles of protection in more specific detail and to address 

grey areas and gaps in the law, thereby giving authoritative guidance to 

all those confronted with internal displacement. The ICRC con­

tributed to the formulation of the Guiding Principles, and supports 

their dissemination and use at the operational level. For its part, the 

ICRC may utilize the Guiding Principles when they deal with a 

problem addressed only implicitly by international humanitarian law 

or to which it does not apply. 

At the same time, the ICRC has repeatedly underlined that inter­

national humanitarian law, which is legally binding on both State and 

non-state actors in situations of armed conflict, remains fully adequate to 

address most problems if internal displacement associated with such situations. 

This is so in spite of the fact that the term "internally displaced per­

sons" does not appear anywhere in that law. Indeed, the 1949 Geneva 

Conventions and their 1977 Additional Protocols give extensive pro­

tection to the civilian population, both against displacement and to 

those who have been displaced, by means of numerous and detailed 

clauses providing for civilian immunity from military attacks and vari­

ous forms of abuse, as well as for material support for those in need. In 
addition international humanitarian law contains express prohibitions 

and limits on forced displacement. 

As regards refugee law, the ICRC would like to add its voice to 

those who warn against drawing excessive parallels between internal 

displacement and the problems of refugees. Although the causes and 

consequences of displacement and the obstacles to their return may be 

similar for both internally displaced persons and refugees, the legal 

regimes applicable to the respective groups are different. While 

refugees are victims of persecution and as such are in need of a specific 

legal regime, the internally displaced are in their own country and 

accordingly remain fully entitled to the full range of protection pro­

vided by international human rights law, humanitarian law and 

domestic law. There can be no valid basis for assimilating the status of 

internally displaced persons with that of aliens, as is often done in the 

case of refugees. 
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IV. Parameters for I(RC's activities 

Any protection and assistance strategy aimed at effectively 

addressing the needs of displaced persons must remain flexible, so as to 

take into account the great diversity ofcontexts in which displacements 

occur. Suffice it to mention recent crises of a sudden and large-scale 

nature such as Kosovo or East Timor, which called for an urgent response 

and strengthened coordination between the actors involved; long-standing 

conflicts, such as those affecting certain regions of Sudan, Angola or 

Afghanistan, which have left an already fragile population in utter des­

titution and where the involvement <if humanitarian organizations may be 

limited owing to the volatile security situation or denied access; "frozen" con­

flicts, such as those in Rwanda, Georgia or Bosnia and Herzegovina, 

calling for a sustained presence long after the peak <if violence is past; and sit­

uations where security risks are such that they prevent expatriate staff 

from being deployed, such as those prevailing in Somalia or in the 

northern Caucasus, so that humanitarian activities have to be largely 

((remote-controlled" from abroad and implemented by local employees. 

Additional factors having an impact on the ICRC's strategy may 

arise from the conditions prevailing in specific situations . For instance, 

where the internally displaced are being accommodated in host com­

munities, it will sometimes be necessary to support the whole of the 

population, for instance by means of food aid, since any available 

resources will often have already been shared and every person affected 

will thus be in a similar situation. Conversely, where the internally dis­

placed are housed in camps, they may face specific security threats. 

Such threats may result from the danger of military attacks, or, within 

the camps, from abuses committed against vulnerable individuals, such 

as single women or unaccompanied children. 

a) Current challenges 

In general terms, the ICRC's humanitarian assistance programmes 

seek to strike a balance between cases where the internally displaced are 

best helped through targeted activities and those where they are assisted 

through more general 1forts aimed at broader segments <if the population. 

Overall, a major consideration underlying ICRC humanitarian assistance 

programmes is to promote the self-reliance ofaffected communities. One 
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strategy to reach this objective is to improve the capacity of host popula­

tions to absorb internally displaced persons. In parallel, care is taken to 

preserve existing coping mechanisms utilized by the victims of displace­

ment, and to avoid aggravating the situation by increasing the disparities 

between various segments of the population, or to prevent corruption or 

the misappropriation of goods by the parties to the conflict. 

Through its work to promote a better implementation of inter­

national humanitarian law, the JCRC seeks to preserve conditions which 

may allow persons to remain in their homes} to protect those who are uprooted} 

and to promote a return whenever this is appropriate.The high displacement 

figures testifY to the current difficulties of ensuring an effective imple­

mentation of humanitarian law, which seriously affect not only the 

internally displaced, but the population at large. 

In this respect, a serious challenge to the implementation of the 

law, and for humanitarian work in general, is the lack ofaccess ofhuman­

itarian organizations to the victims. Sometimes this is due to deliberate 

obstruction by parties to the conflict. Another serious problem is the lack 

ofsecurity for humanitarian workers. At times these problems are related, 

for instance when the population is being displaced or forcibly relocated 

as part of a military strategy aimed at weakening the support base of the 

"enemy". Unfortunately, such illegal practices have become all too com­

mon.Where humanitarian workers provide assistance to the civilian vic­

tims of such strategies, they may in turn be perceived as promoting the 

goals of one of the parties, and as a result be specifically targeted by the 

other. Needless to say, without an environment providing minimal con­

ditions of security, without an understanding and acceptance of the role 

of humanitarian actors by the parties to the conflict, no effective or sus­

tained programme can be envisaged, be it on behalf of internally dis­

placed persons or any other part of the civilian population. 

The following can therefore only serve as an indication of the 

overall strategy adopted by the IeRe, and as an illustration of activi­

ties that are currently being carried out in various parts of the world. 

b) Protection strategies and modes of action 

The IeRe considers that problems resulting from internal dis­

placement are first and foremost the responsibility of national authorities, who 
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bear the main obligation to ensure that the protection and assistance 

needs of internaliy displaced persons are being nl.et. Against this back­

ground, the [CRC has adopted a strategy based on sustained and in-depth 

dialogue with all parties to a colif/ict and / or other agents of violence, whether 

States or other armed groups, with a view to inducing them to fulfil 

their obligations and ease the plight of the victims under their control. 

Where a dialogue and confidential intercessions fail to produce the 

desired result, the IeRe may, subject to certain conditions, also call on 

the support of the international community, whether through discreet 

diplomacy or through public appeals, in the hope that external involvement 

can help bring about an improvement of the situation. 

Wherever possible, the IeRe seeks to establish a permanent pres­

ence on the ground, close to the victims of conflict and violence, so as to 

monitor their situation, to check that their rights are being respected 

and to report its observations to the authorities concerned, in order to prevent 

or put an end to possible violations of the law. 

The IeRe carries out a wide range of activities to promote a 

better protection of civilians, including of course the internally dis­

placed. In line with its mandate, the IeRe may remind the parties of 

their obligations under international humanitarian law, and intercede 

with arms carriers responsible for violations. Where appropriate the 

IeRe provides support to the authorities, for example through technical 

cooperation, training or dissemination activities, so as to enable them to take the 

necessary measures to prevent violations . It may also endeavour to act as a 

neutral intermediary between the parties to the conflict, or between the victims 

and the authorities, to facilitate the conclusion of agreements aimed at resolving 

humanitarian problems, such as the establishment of protected areas or 

the evacuation of persons at risk. Wherever the return of displaced 

persons is feasible, the IeRe also seeks to stimulate authorities to take 

necessary measures to ensure that their return can take place in safety 

and dignity, and that the necessary material conditions are in place. 

Besides seeking to encourage better respect for international 

humanitarian law through its contacts with the various agents of vio­

lence, the IeRe also provides a variety of services and material aid aimed 

at improving the situation of the victims. Among protection activities 

of particular relevance to internally displaced persons, the IeRe seeks 
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to preserve the family unit or to restore family links, where these have been 

disrupted, through activities such as registration, enquiries into the fate 

and whereabouts of missing persons and searches for them, exchanges 

ofRed Cross messages and the reunification of dispersed families, with 

particular attention given to vulnerable persons such as unaccompanied minors, 

elderly and handicapped persons. Another serious problem to which inter­

nally displaced persons may sometimes be exposed is that of land­

mines, which the ICRC seeks to address through mine-awareness pro­

grammes,jirst aid, surgery and prosthetic/orthotic services . 

c) Assistance activities 

Apart from the above-mentioned protection activities that the 

ICRC is currently carrying out in different parts of the world, the fol­

lowing programmes may also be highlighted: 

In Angola, large parts of the territory are inaccessible to humani­

tarian organizations. In Huambo, nearly 300,000 displaced and resident 

persons are receiving intensive support (food, access to health services, 

water, seed and other items of prime necessity). Owing to security con­

cerns, humanitarian workers have only limited access to major parts of 

Somalia. Some 200,000 people in various regions of that country are 

receiving food aid, or will do so in the following weeks, while a similar 

number will receive seed and other basic commodities. Similar problems 

are prevailing in the Democratic Republic if the Congo. In regions where 

the ICRC is present, it is providing various forms of assistance to some 

200,000 people, and supporting some fifteen hospitals and thirty health 

clinics. In the eastern part of the country, it is helping to provide safe 

drinking water to some 2,000,000 people, many ofwholTl are displaced. 

Likewise, in Ajghanistan, 23 ,000 families living in Kabul are 

receiving food aid and other basic commodities.They are all headed by 

widows or handicapped persons, and many have been displaced by the 

conflict. In addition, more than 150,000 people have received medical 

care through programmes in support of hospitals, while some 500,000 

have benefited from agricultural assistance. In Indonesia, some 50,000 

displaced people and local inhabitants are receiving humanitarian assis­

tance in various parts of the archipelago (Kalimantan, Aceh, the 

Moluccan islands, and West Timor). In East Timor, some 120,000 for­
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merly displaced persons are benefiting from food aid and the rehabili­

tation of medical facilities and drinking water systems. 

In Colombia, close to 160,000 internally displaced persons are 

receiving food aid and basic commodities, while another 25,000 have 

received financial assistance as a means of facilitating their resettle­

ment. Four mobile clinics have been sent into conflict zones to main­

tain access to health care for displaced persons and local inhabitants. 

In the Federal Republic ifYugoslavia, more than 230,000 persons 

displaced from. Kosovo are receiving food and hygiene items, while 

some 90,000 destitute inhabitants are being fed at soup kitchens. 

Within Kosovo itself, nearly 65,000 vulnerable persons, including 

ITlany displaced, have received clothing, blankets and mattresses. 

Additional tens of thousands have better access to health and water 

services as a result of rehabilitation and reparation progranunes. In the 

Russian Federation, more than 200,000 internally displaced from 

Chechnya have received food and basic commodities in the course of 

the last three months. Health facilities have also been given support. 

V. Institutional cooperation 
The scope and complexity of internal displacement call for a 

correspondingly multifaceted response and the active involvement of 

those who possess the necessary expertise and operational capacity 

within their field of activity. As one if the major humanitarian agencies 

concerned with the internally displaced, the JCRC therefore remains Jully com­

mitted to promoting iffective institutional cooperation. 

At the same time, the ICRC is of the view that in order to carry 

out its mandate in an effective manner, it needs to preserve the confidence 

oj all the parties involved,Jor without that confidence access to the victims and 

the saJety oj its staff may be jeopardized. To this end, it not only abstains 

from taking sides in hostilities or from engaging in controversies 

between the parties involved; equally important, the ICRC insists on 

its independence from all other players, so as to be able to act in accor­

dance with humanitarian principles. 

In this respect, the ICRC considers it important that its cooper­

ation with other organizations takes place in a manner which does not 

put at risk the perception oj the JCRC as a neutral, impartial and indepen­



500 FAITS ET DOCUMENTS REPORTS AND DOCUMENTS 

dent organization, exclusively driven by humanitarian concerns . This 

risk is perhaps greatest when one and the same organization simulta­

neously engages in political, military and humanitarian efforts, but may 

also be present in other circumstances, for instance when the parties 

on the ground suspect that the humanitarian action taken is influenced 

by political considerations of States. 

In order to preserve its independence, the ICRC has abstained 

from committing itself to respond in a predetermined manner, for 

instance by concluding memoranda of understanding with its major 

partner organizations. At the same time, it recognizes the need for its 

external interlocutors to have a clear idea of the involvement they can 

expect from it towards the internally displaced. To this end, the ICRC 

has maintained and developed its dialogue with key partners, at both 

the bilateral and the multilateral levels. 

As for cooperation with United Nations bodies, the ICRC actively 

participates in the work of the Inter-Agency Standing Committee, 

where it has the status of"standing invitee" . It also enjoys a privileged 

relationship with several individual agencies, programmes and funds, 

with which it maintains a sustained dialogue through day-to-day con­

tacts and also in a more structured framework, such as annual 

high-level meetings at the senior management level. 

With regard to cooperation with the natural partners if the JCRC, 

that is the National Red Cross and R ed Crescent Societies and their 

International Federation, it must be noted that all work on the basis of 

the same values and fundamental principles. Accordingly, an agreement 

has been concluded which provides clear and detailed guidance on the 

organization of international activities of the components of the 

Movement. This agreement seeks to provide the best possible response 

to humanitarian needs that may arise in different contexts, by drawing 

on the specific mandates and comparative advantages of each, and out­

lining responsibilities for the direction and cooperation of relief oper­

ations in different situations. 

INTERNATIONAL COMMITTEE OF THE RED CROSS 

FEBRUARY 2000 
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le Concours Jean-Pictet 1999 - ou les pieges 
d'une «Conference internationale pour la protection 
des victimes des conflits armes» 
par MATHIAS-CHARLES KRAFFT 

La R evue a deja eu l'occasion de souligner l'importance du 

Concours Jean-Pictet pour la d!ffusion du droit international humanitaire dans 

les milieux universitaires (ci-apres ConcoursY. Cette annee, pour marquer Ie 

dixieme anniversaire et la 11 e edition du Concours,les organisateurs ont 

decide de s' ecarter de la formule traditionnelle2 et d'organiser les 

epreuves d'une maniere diffhente: to utes les equipes devaient se retrou­

ver au sein d'une conference fictive, la « Conference internationale pour 

la protection des victimes des conflits armeS» (ci-apres «Conference »). 

Elle devait negocier et adopter un troisieme Protocole additionnel aux 

Conventions de Geneve du 12 aout 1949 relatif a la protection des vic­

times des conflits armes (Protocole III) . Quelle ambition! 

L'auteur de ces lignes, qui a eu Ie privilege de presider la 

Commission ad hoc de la Conference fictive, est heureux de pouvoir 

presenter aux lecteurs de la Revue un bref compte rendu de cette der­

niere et de rendre ainsi hommage aux organisateurs du Concours. 

La «Conference» a tenu sa quatrieme session a Heraklion 

(Grece) du 1 e, fevrier au 28 mars 1999. Trois sessions avaient deja eu 

lieu a Geneve (13 fevrier au 3 avril 1996), a Lisbonne (11 mars au 

24 avril 1997) et sur l'ile de Malte (15 avril au 19 mai 1998). Le 

Concours Jean Pictet 1999 a debute pratiquement la derniere semaine de 

la quatrieme session, soit Ie lundi 22 mars 1999. Les Btats participant 

a la « Conference» ont charge une Commission ad hoc, composee de 

32 membres, d ' essayer de trouver des solutions de compromis pour les 

MATHIAS-CHARLES KRAFFT est professeur extraordinaire ala faculte de droit de 

l'Universite de Lausanne. II a ete chef, avec Ie titre d'ambassadeur, de la 

Direction du droit international public au Departement des Affaires etran­
geres (Suisse). 
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principaux problemes de fond qui n'avaient pas pu etre regles lors des 

sessions precedentes. Les equipes representant 24 universites provenant 

de 11 pays3 etaient appelees ajouer Ie role des Etats membres de la 

Commission ad hoc qui avaient ete designes par I'Assemblee pleniere 

de la «Conferencn4 
• La repartition des universites avait eu lieu par 

tirage au sort, au debut des epreuves. 

Les organisateurs du Concours ont ete confrontes aun defi 

exceptionnel : apres, notanunent, l'adoption des deux Protocoles addi­

tionnels aux Conventions de Geneve, en 1977, et de la Convention 

d'Ottawa du 18 septembre 1997 sur l'interdiction des mines antiper­

sonnel; apn~s l'avis consultatif rendu Ie 8 juillet 1996 par la Cour inter­

nationale de Justice sur la liceite de la menace ou de l'emploi d'armes 

nucleairesS; apres l'adoption, Ie 17 juillet 1998 aRome, du Statut de 

la Cour penale internationale6, etait-jl realiste de penser que la com­

munaute des Etats serait prete a faire un pas de plus sur la voie d'un 

renforcement substantiel de la protection des victimes de conflits 

internes ou internationaux? En d'autres termes, y a-t-il encore une 

place aujourd'hui pour de nouveaux efforts vis ant a reaffirmer et a 
developper Ie droit international humanitaire? 

Le moins que l' on puisse dire est que les auteurs du projet 

de Protocole soumis aux participants a la «Conference », au debut du 

1 Christophe Lanord et Michel Deyra, « Le Finlande, Grece, Inde, Indonesie, japon, 

Concours jean Pictet ", RICR, nO 813, mai·juin jordanie, Kazakhstan, Kenya, Mexique, 

1995, pp. 370'376. - Voir aussi Ie site Internet Nigeria, Pakistan, Perou, Pologne, Republique 

du Concours: www.concourspicteLorg tcheque, Roumanie, Senegal. Etaient egaIe· 

2 Selon cette formule, Ie Concours se ment representes: les cinq membres perma· 

deroule en trois phases: eliminatoires; nents du Conseil de securite, la Suisse, ainsi 

demi·finales, opposant les six meilleures que, bien entendu, Ie Comite international de 

equipes; finale, opposant les quatre meil· la Croix·Rouge. 

leures equipes. La selection est fondee a la S Voir Louise Doswald·Beck, « Le droit 

fois sur la conna issance du droit international international humanitaire et I'avis consultatif 

humanitaire et sur les facultes d'argumenta· de la Cour internationale de justice sur la 

tion, de raisonnement et d'adaption des Iiceite de la menace ou de I'emploi d'armes 

equipes. nucleaires", RICR, nO 823, janvier·fevrier 

3 Argentine, Belgique, Canada, Etats·Unis, 1997, pp. 37'59· 
France, Hongrie, Royaume·Uni, Rwanda, 6 Voir Ie texte du Statut dans la Revue un;· 

Suisse, Tuni sie et Turquie. versel/e des droits de "homme, 1998, 

4 Allemagne, Afrique du Sud, Autriche, PP·3 2 9·354· 
Belarus, Bresil, Chili, Cuba, Egypte, Espagne, 

www.concourspicteLorg
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Concouys, n'ont pas choisi la VOle de la facilite. Ils auraient pu, par 

exemple, s'inspirer des travaux remarquables effectues dans Ie domaine 

des normes humanitaires minimales et se contenter de proposer la 

codification de certaines d:gles internationales applicables aux situa­

tions de violence non soumises au droit humanitaire applicable aux 

conflits armes non internationaux, notamment l'article 3 commun aux 

Conventions de Geneve du 12 aout 1949 ou Ie Protocole II du 8 juin 

1977 7. Au contraire, les organisateurs ont souhaite accumuler les diffi­

cultes et stimuler ainsi les debats, en donnant a chaque delegation la 

possibilite de faire preuve non seulement de ses connaissances juri­

diques, mais aussi de son sens politique. Ils ont elabore un projet de 

Protocole comprenant pres de 60 articles et refletant une «approche 

integree» du droit des conflits armes. 

C'est ainsi que Ie «projet de Protocole Ill» contenait des 

dispositions qui reglementaient l'application de la future convention 

aux tensions internes et aux troubles interieurs, aux operations de 

maintien de la paix, a la guerre maritime et sous-marine, a la guerre 

aerienne et spatiale, etc. Le nouvel instrument devait regler l'assistance 

aux personnes protegees, Ie statut des combattants, les methodes et 

moyens de combat, la question de l'embleme, les represailles, pour ne 

mentionner que quelques-uns des problemes controverses abordes 

dans Ie texte. 11 etait en outre prevu d'instituer une haute autorite pour 

les questions humanitaires, ainsi qu'un haut commissaire international 

de la protection humanitaire. 

Sous l' cril attentif des membres du jury compose de spe­

cialistes eminents du droit international humanitaire8 , les equipes, 

comprenant trois etudiantes ou etudiants appartenant a un meme 

7 Voir Hans·Peter Gasser, «Un nouveau pro· 

jet de Declaration sur les normes humanitaires 

minimales », RICR, n° 789. mai·juin 1991. 

pp. 348'356 - declaration connue sous Ie nom 

de Declaration de Turku. Voir aussi les travaux 

de la Commission des droits de I'homme des 

Nations Unies. 

8 Le jury, preside par Anne Petitpierre. pro· 

fesseur de droit et vice·presidente du CICR, 

etait compose de Katia Boustany. professeur 

de droit (Canada), Michel Deyra, maitre de 

conferences (Universite de Clermont·Ferrand). 

Antoine Bouvier (CICR). Maria Marouda. Croix· 

Rouge hellenique, et Catarina de Albuquerque, 

ministere de la justice (Portugal). Cette der· 

niere a en outre rempli. avec beaucoup de 

charme et de competence. les fonctions d'as· 

sistante du president de la Commission ad hoc. 
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etablissement, devaient s'exprimer en franc;:ais. Pour certaines 

d' entre elles, ceci a represente une difficulte supplementaire. 

Plusieurs etaient assistees par un accompagnateur ayant une charge 

d'enseignement ou ayant deja participe au Concouys. Les equipes 

etaient munies d'instructions qui devaient leur permettre d'exposer 

Ie point de vue du gouvernement qu'elles representaient Ie plus 

fidelement possible et avec autant d'eloquence que necessaire. Le 

programme de la semaine menageait des possibilites de contacts 

avec les capitales, de rencontres avec des representants de la presse et 

de reunions par groupes regionaux, circonstances qui constituaient 

egalement des epreuves prises en compte par Ie jury pour l'evalua­

tion des concurrents. Les equipes ont rapidement appris a faire 

usage des instruments que leur offrait Ie reglement interieur de la 

Conference, en particulier en ayant frequemment recours a la 

motion d 'ordre! 

Pour Ie president de la Commission ad hoc, qui assistait au 

Concouys pour la premiere fois, cette participation a ete une expe­

rience inoubliable. Alors que, dans un pays voisin, les forces de 

l'OTAN lanc;:aient des frappes militaires dont Ie fondement juridique 

etait pour Ie moins discutable et qui ont rapidement cause de nom­

breuses victimes civiles, les equipes formees d' etudiants, dont plu­

sieurs seront probablement appeles aremplir dans leur pays des fonc­

tions comportant d'importantes responsabilites, ont accepte, pendant 

une semaine, de se soumettre ala discipline d 'une «conference diplo­

matique» portant sur des themes d 'une tres grande portee juridique 

et politique. L'auteur de ces lignes a Ie ferme espoir que les partici­

pants au Concouys n'oublieront pas ce qu'ils ont vecu en Crete. 

Peut-on imaginer un plus bel hommage a la riche personnalite de 

Jean Pictet? 

Sur Ie fond, il etait evident que Ie «projet de Protocole III » 

allait etre profondement remanie. Plus court, mais neanmoins ambi­

tieux, Ie texte adopte par les participants au Concours tient compte des 

derniers developpements du droit international humanitaire. Et aussi 

des importantes precisions apportees par la Cour de La Haye dans son 

avis consultatif du 8 juillet 1996, notamment en ce qui concerne la 

relation entre Ie droit international humanitaire et Ie droit relatif aux 
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droits de l'homme. Les competences du CICR sont heureusement 

sauvegardees, et Ie texte apporte d'importantes ameliorations au statut 

des personnes protegees, en particulier, de celles agees de moins de 

dix-huit ans . 

Il n 'en demeure pas moins que, sur un plan general, d'im­

portantes interrogations subsistent. On doit se demander, en particu­

lier, s'il serait opportun de reaffirmer, dans un texte conventionnel des­

tine acompleter les Conventions de Geneve, des dispositions qui ont 

acquis Ie caractere de normes coutumieres et meme, pour certaines 

d'entre elles, de regles faisant partie dujus cogens. Ne risquerait-on pas , 

en acceptant des formules de compromis, d 'affaiblir la protection assu­

ree par Ie droit international existant? Quelle serait la situation des 

Btats parties aux Conventions de Geneve qui accepteraient Ie nouvel 

instrument sans avoir ratifie au prealable les deux Protocoles addition­

nels de 1977? En definitive, dans Ie preambule du «projet de Protocole 

III ), est-il realiste de reaffirmer «la necessite de poursuivre la codifica­

tion et Ie developpement progressif du droit international humani­

taire», alors qu 'un certain nombre d'Btats n'ont pas encore ete en 

mesure de ratifier ces Protocoles? 

Malgre ces questions fondamentales, et peut-etre a cause 

d' elles, Ie bilan de la 11 e edition du Concouys Jean- Pictet doit etre consi­

dere comme etant tres positif9. Le merite en revient principalement 

aux organisateurs et, plus particulierement, aux membres du Comite 

pour Ie Concours Jean-Pictet10 , dont Ie devouement inlassable est 

digne des plus grands eloges, ainsi qu'atoutes celles et atous ceux qui 

n 'ont pas menage leurs efforts pour assurer au Concouys un plein suc­

ces. Mais Ie merite revient egalement aux equipes qui ont participe, 

9 Selon Ie rapport final, les resultats de 

I'evaluation montrent que les participants ont 

globalement bien apprecie leur experience au 

Concours. 

10 Les cinq membres actuels du Comite Ie 

sont a titre personnel et benevole; ils ne 

representent pas I'institution ou I'etablisse· 

ment pour lequel ils travailient. Ces membres 

sont: Catarina de Albuquerque, ministere de 

la justice (Portugal), Michel Deyra, maitre de 

conferences (Universite de Clermont·Ferrand), 

Frederic Gouin, avocat (Canada), Christophe 

Lanord, Federation internationale des 

Societes de Croix·Rouge et du Croissant· 

Rouge, et jean·Fran,ois Quequiner, assistant 

(Universite de Geneve). 
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c'est-a-dire aux 24 universites representees ll , qui ont su faire preuve de 

beaucoup de serieux, et aussi d' enthousiasme, dans leurs interventions 

durant la Conference. Le 26 mars, quatre equipes ont ete selectionnees 

pour participer a l'epreuve finale qui s' est deroulee Ie lendemain et a 

reuni les equipes des Universites de Bruxelles, de Buenos Aires, de 

Leuven et de Fribourg. C'est 1'equipe de Fribourg qui a remporte Ie 

prix Jean-Pictet.Tom Thomas, de 1'Universite de Leuven, a remporte 

Ie prix Gilbert- Apollis du meilleur orateur. 

Pour ce qui concerne 1'avenir, il serait regrettable que Ie 

«projet de Protocole III » adopte par la «Conference» demeure dans 

les tiroirs des organisateurs du Conco urs. Une publication pourrait etre 

envisagee pour prolonger Ie debat, entame au mois de mars 1999 en 

Grece. Nous savons, en outre, que les membres du Comite pour Ie 

Concouys Jean-Pictet preparent deja la prochaine edition, qui se derou­

lera au printemps de ran 2000 et qui verra la premiere session anglo­

phone du Concours (Ie lieu et la date seront annonces ulterieure­

ment) . La session francophone n'est pas remise en cause ... et d 'autres 

langues pourraient bien s'ajouter dans les annees qui suivront. Nous ne 

pouvons que souhaiter «Bon vent » a la 12e edition du Concouys! 

11 A savoir: College militaire royal du 

Canada (Canada) , Inst itut universitaire de 

hautes etudes internationales (Su isse), New 

York University O'.tats-Unis d'Amerique), 

United States Air Force Academy (Etats-U nis 

d'Amerique), Universidad de Buenos Aires 

(Argentine), Universite catholique de Leuven 

(Belgique), Universite d'Aix-Marseilie 

(France), Universite d'Auvergne (France), 

Universite d'Essex (Royaume-Uni), Universite 

d'Ottawa (Canada), Universite de Caen 

(France), Universite de Fribourg (Suisse), 

Universite de Geneve (Suisse), Universite de 

Marmara (Tu rquie), Universite de Miskolc 

(Hongriel. Universite de Neuchatel (Su isse), 

Universite de Sherbrooke (Canada), 

Universite de Quebec a Montreal (Canada), 

Universite Laval (Canada), Universite libre de 

Bruxelles (Belgique) , Universite nationale de 

la Plata (Argentine), Universite nationale du 

Rwanda (Rwanda) , Universite Paris II (France) 

et Universite Tunis II (Tunisie). 
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Le Musee internationaL de La Croix-Rouge et du Croissant­
Rouge aGeneve a change! 
par ROGER MAYOU, directeur du Musee, Geneve 

Onze ans apres son ouverture en 1988, Ie Musee international 

de la Croix-Rouge et du Croissant-Rouge a transforme son exposi­

tion permanente pour presenter les activites contemporaines de la pre­

miere organisation humanitaire du monde, sous Ie signe de l'espoir et 

de la re£lexion. 

ESPOIR, car il nollS a semble prilTlordial de montrer que l'action 

du Mouvement international de la Croix-Rouge et du Croissant­

Rouge redonne l'espoir aux vic times d'un destin contraire, qu'il soit 

cause par la guerre ou par une catastrophe naturelle. Dans les moments 

les plus difficiles de son existence, recevoir un abri, recevoir un mes­

sage, savoir que quelqu'un va vous porter assistance, c'est Ie signe 

minuscule auquel on peut se raccrocher et qui permet de se dire que 

denuin existe. 

REFLEXION, car nous ne voulons pas reduire nos visiteurs au role 

de spectateurs de la douleur. NollS avons, au contraire, choisi de mon­

trer que la resignation ne fait rien avancer, qu'une action est toujours 

possible et que chacun peut agir. 

Parmi les innombrables domaines d'activite du Mouvement, 

nous en avons choisi cinq, particulierement significatifs du travail 

actuel, que nous avons caracterises par cinq verbes: 

les secours en cas de catastrophe naturelle: surmonter 

les programmes sociaux: ameliorer 

l'aide aux victimes de mines antipersonnel: rehabiliter 

les interventions en faveur des prisonniers: proteger 

Ie retablissement des liens familiaux: relier 

Les architectes Alexandra Giibeli et Yves Milani de Zurich ont 

realise un concept scenographique original. La presentation, dans cinq 

modules sepan~s ayant chacun leur propre langage, propose nne per­

ception emotionnelle differente de chacun des cinq sujets, ce qui en 

renforce Ie sens. 

Les cinq modules sont places autour d'une aire d'information. 

On pent y prendre connaissance des dernieres nouvelles du terrain. 
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On peut yvisionner des films. En effet, nous avons demande ades etu­

diants de 1'Ecole d'art de Geneve de realiser des portraits de divers 

acteurs du Mouvement, avec la volonte de donner la parole acelles et 

aceux qui agissent au quotidien. 

Dans cet espace, on peut egalement s'asseoir pour debattre - et 

nous pensons Iii tout specialement anos jeunes visiteurs. L'accueil des 

jeunes - la moitie de nos 75 000 visiteurs annuels ont entre 15 et 

25 ans - commence dans 1'aire d'information de 1'Espace 11, par 

1'actualite, par Ie monde qu'ils connaissent. 

Ensuite, nous ITlOntrons 1'histoire du Mouvement. Nous son-lITles 

convaincus que cet eclairage d'aujourd'hui par 1'histoire apporte une 

perception des actions du Mouvement plus adaptee aleurs interets. 

Le Cafe Dunant, espace de consultation multimedia, permet, de 

maniere interactive et ludique, d'approfondir ses connaissances dans les 

domaines de 1'action humanitaire et de la solidarite. Au printemps 

2000, un CD-Rom, produit par Ie Musee, Ie completera. 11 mettra en 

scene cinq adolescents qui decouvriront eux aussi que la resignation 

ne fait rien avancer et qu'une action est toujours possible. 

Ne pas se resigner, agir, c'est precisement ce qu'a fait Henry 

Dunant au soir du 24 juin 1859. Arrive a Solferino «en simple tou­

riste », il ne peut accepter de laisser ces milliers de blesses sans soins sur 

Ie champ de bataille. 

A-t-il un seul instant imagine que, 140 ans plus tard, l'organisa­

tion dont il accomplissait spontanement les premiers gestes serait pre­

sente dans 176 pays? Que 110 millions de volontaires seraient au ser­

vice de son idee, faisant leurs les paroles de tolerance des femmes de 

Castigione: « Tutti Jratelli Ii - (' Tous freres»? Mais surtout, qui aurait 

pu concevoir 1'ampleur des defis que Ie Mouvement aurait arelever a 
la veille du 3e millenaire? 

Dans un monde en pleine mutation politique, economique et 

climatique, 1'homme persiste adesigner son semblable comme autre et 

a exercer sa violence. En outre, nous avons etendu Ie champ de nos 

agressions a1'environnement, augmentant, sans doute, Ie rythme et la 

violence des catastrophes naturelles. 

Pourtant, si 1'homme est capable du pire, il est aussi capable du 

meilleur. Notre Musee Ie montre, mais son role ne sam·ait s'arreter Iii. 
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La conservation et l'exposition d'un tel patrimoine n'ont de sens que 

si sa diffusion offre a chacun quelques sujets de reflexion sur Ie sens 

qu'il entend donner asa vie. Et comment Ie faire mieux qu'en parlant 

des actions contemporaines du Mouvement? 

Parallelement acette transformation, nous avons edite notre pre­

mier catalogue general. Comme Ie Musee lui-meme, cet ouvrage 

retrace l'histoire du Mouvement international de la Croix-Rouge et 

du Croissant-Rouge, en privilegiant l'image. Nee au moment ou la 

photographie prenait son essor, la Croix-Rouge a ete immediatement 

documentee par Ie nouveau media. Cette richesse est adecouvrir. 

({ Chacun est responsable de tout devant tous.» La phrase de 

Dostolevski qui accueille nos visiteurs nous rappelle Ie caractere uni­

versel de l'humanite, principe qui est a la base de l'idee de la 

Croix-Rouge. II nous semble important de la garder a l'esprit, alors 

que la necessite de l'action humanitaire est plus evidente que jamais. 
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People on War 
A worldwide consultation on the rules of war 

In a worldwide consultation, civilians and combatants alike were 

asked how they viewed their experience of war, what basic rules they 

thought should be applied in war, why these rules break down and 

what their expectations for the future were. 

This consultation was organized by the ICRC to mark the 

50th anniversary of the Geneva Conventions of 12 August 1949 for 

the protection of war victims. Under the guidance of an opinion 

research firm - Greenberg Research, Inc. - ICRC staff and Red Cross 

and Red Crescent volunteers carried out this research in 12 countries 

(Afghanistan, Bosnia- Herzegovina, Cambodia, Colombia, EI Salvador, 

Georgia/Abkhazia, Israel, the occupied territories and the autono­

mous territories, Lebanon, Nigeria, Philippines, Somalia and South 

Africa), conducting in- depth, face - to-face interviews, group discus­

sions and national public opinion surveys. Between October 1998 

and September 1999 they spoke to more than 20,000 people: ordi­

nary people who had lost their homes, soldiers, doctors and prisoners 

of war, those who had loved ones missing, guerillas and members 

of paramilitary groups, NGOs and international peace-keepers. 

Some 20,000 questionnaires were collected and processed, and over 

250 individual and 100 focus group discussions were recorded and 

transcribed, yielding one of the biggest and most innovative bodies of 

social research on war ever carried out. 

Surveys on the basis of a questionnaire only were conducted in a 

further five countries (France, Russian Federation, Switzerland, Uni­

ted Kingdom and United States) in order to reflect these people's per­

ceptions of war. 

By making the outcome of this consultation public, the ICRC 

hopes to initiate a local and international debate on humanitarian 

issues raised by warfare - a debate in which the major political play­

ers, international and non- governmental organizations and aid special­

ists should participate. 

The People on War Report (Final Report), the Report on the 

Parallel Research Programme, and the various Country Reports are 
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available on the People on War website www.onwar.org. They may 

also be ordered from the 

International Committee of the Red Cross 


Public Information Centre 


19 Avenue de la Paix 


CH- 1202 Geneva, Switzerland 


fax: ++41 227332057 


e-mail: dc_com_ cip.gva@icrc.org 


THE REVIEW 

mailto:dc_com_cip.gva@icrc.org
http:www.onwar.org
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Mise en <Euvre du droit international humanitaire 

Chronique semestrielle de legislation et de jurisprudence nationales, 

juillet-decembre 1999 

A) Legislation 

Azerbaidjan 

Un nouveau Code penal a ete adopte par Ie Parlement azerbaldja­

nais, Ie 30 decembre 1999. Le Code penal contient un chapitre specia­

lement consacre aux crimes de guerre, au sens du Protocole addition­

nel I. II prend en compte certaines dispositions du Statut de la Cour 

penale internationale et ne fait aucune distinction entre conflit anne 

international et conflit arme non international. 

Belarus 

Promulgue par Ie president de la Republique du Belarus, Ie 

19 juillet 1999, Ie nouveau Code penal prevoit la possibilite de reprimer 

les violations graves du droit international humanitaire independam­

ment de la nature internationale ou non du conflit arme . De plus, cer­

taines dispositions du Statut de la Cour penale internationale ont ete 

dument prises en consideration. L'entree en vigueur du Code est pre­

vue pour juillet 2000. La Commission pour la mise en reuvre du droit 

international humanitaire, creee par ordonnance du Conseil des 

ministres, a elabore Ie chapitre intitule «Crimes contre la paix, la secu­

rite de l'humanite et crimes de guerre». 

Cambodge 

Adoptee Ie 28 avril 1999, la loi d'interdiction des mines antiper­

sonnel du Cambodge interdit l'usage, la production, Ie commerce, 

l'importation et l'exportation des mines antipersonnel (celles-ci sont 

definies par la loi). Ne restent legales que les activites de formation au 

deminage lorsqu ' elles sont autorisees par Ie gouvernement. Le 

controle et la gestion des mines antipersonnel existantes sont confies 

au Cambodian Mine Action Centre. Celui-ci doit notamment organiser la 

destruction des stocks dans un delai d'un an apres l'entree en vigueur 
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de cette loi, puis rediger un rapport a l'intention du gouvernement. 

Les peines varient de l'amende simple aune peine d 'emprisonnement 

de dix ans accompagnee d'une amende, selon que la personne posse­

dait des mines antipersonnel (premiere categorie), ou en faisait usage 

(seconde categorie - la sanction prevue dans ce cas peut etre couplee 

avec d'autres peines, ou des indemnites s'il y a des victimes), ou encore 

en produisait, en faisait Ie commerce, en importait ou en exportait 

(troisieme categorie) . La poursuite d'une activite sanctionnee conduit 

au doublement de la peine. 

France 

Faisant suite a la decision du Conseil constitutionnel du 22 jan­

vier 1999 qui conclut a la necessite de reviser la Constitution fran­

c,:aise prealablement ala ratification du Statut de la Cour penale inter­

nationalel, une loi constitutionnelle a ete adoptee Ie 28 juin 1999 

par Ie Parlement reuni en Congres et promulguee Ie 8 juillet 1999 

par Ie president de la Republique. Par cette loi est insere dans la 

Constitution un article supplementaire formule de la maniere sui­

vante : «Art. 53-2. - La Republique peut reconnaitre la juridiction de 

la Cour penale internationale dans les conditions prevues par Ie traite 

signe Ie 18 juillet 1998.»2 

Georgie 

Elabore avec Ie soutien de la Commission interministerielle pour 

Ie droit international humanitaire, Ie nouveau Code penal a ete adopte 

par l'Assemblee nationale Ie 22 juillet 1999 et devrait entrer en 

vigueur Ie 15 mars 2000. Ce Code est parfaitement conforme aux 

regles conventionnelles du droit international humanitaire, couvre 

toutes les categories de conflits armes et prend en consideration Ie 

Statut de la Cour penale internationale. 

1 Voi r RICR, n° 835, septembre 1999, p. 691. Constitution, un article 53-2 et relative a la 

2 Loi constitutionne lle n° 99-568 du Cour penale internationale, Journal Officiel 

8 juillet 1999 inserant, au titre VI de la nO 157, 9 juillet 1999, p. 10175. 
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Guinee 

Les nouveaux Code penal (loi n° 98/036) et Code de procedure 

penale (loi nO 98/037), adoptes Ie 31 decembre 1998, sont entres en 

vigueur en aout 1999 et ont ete promulgues en septembre 1999. Le 

Code penal inclut - notamment en son livre III, titre II , intitule 

«Crimes et delits contre les particuliers» (articles 282 et suivants), et 

en son livre V, « Infractions d'ordre militaire et peines applicables par Ie 

tribunal militaire» (articles 525 a 608) - des dispositions relatives ala 

repression de certaines infractions graves aux Conventions de Geneve 

et a leurs Protocoles additionnels. Le nouveau Code de procedure 

penale comprend des dispositions relatives ala competence des tribu­

naux civils et militaires ainsi qu'al'extradition. 

Republique de Moldova 

La loi sur 1'utilisation et la protection de l'embleme de la croix 

rouge (no 673 - XIV) a ete adoptee par Ie Parlement Ie 12 novembre 

1999, signee par Ie president de la Republique Ie 14 decembre 1999 et 

est entree en vigueur Ie 23 decembre 1999, apres publication ofIicielle. 

La loi a ete preparee par la Commission nationale pour la consultation 

et la cooperation en matiere de mise en ceuvre du droit international 

humanitaire et Ie ministere de la Justice. Elle a ete elaboree sur la base 

de la loi-type du CICR concernant l'utilisation et la protection de 

l'embleme de la croix rouge ou du croissant rouge. 

Portugal 

Promulguee Ie 2 septembre 1999, la loi n° 174/99 du 21 sep­

tembre 1999 sur Ie service militaire3 transforme celui-ci en un service 

essentiellement volontaire, mais ne pennet en aucun cas Ie recrute­

ment legal d'individus n'ayant pas atteint rage de 18 ans. L'article pre­

mier prevoit que 1'integration des citoyens portugais au service mili­

taire et leur contribution a la defense nationale ou a1'effort militaire 

ne peuvent se faire que dans Ie cadre prevu par cette loi et situe la 

periode de soumission atoute obligation militaire entre 18 et 35 ans. 

3 Diorio da Republica, n° 221/99, serie I·A, 

pp. 6541.655°. 
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Quant ala loi n° 144/99 du 31 aout 1999 sur la cooperation judi­

ciaire internationale en matiere penale4, promulguee Ie 13 aout 1999 

et entree en vigueur Ie 10 r octobre 1999, elle fournit un nouveau cadre 

legal aux demandes d ' extradition, a la transmission de procedures 

penales, aI'execution de jugements penaux, au transferement de per­

sonnes condamnees a des peines et mesures de surete privatives de 

liberte, a la surveillance des personnes condamnees ou liberees sous 

condition et a l'entraide judiciaire en matiere penale. On soulignera 

que cette loi s'applique egalement ala cooperation entre Ie Portugal et 

les entites judiciaires internationales etablies dans Ie cadre de traites 

internationaux (article 1, paragraphe 2), comrne les tribunaux interna­

tionaux pour l'ex-Yougoslavie et pour Ie Rwanda et la Cour penale 

internationale, des que Ie Portugal aura ratifie son Statuto Anoter ega­

lement que l' article 3 prevoit la preeminence du droit conventionnel 

international sur les dispositions de cette loi. 

Togo 

L'Assemblee nationale a adopte Ie 27 decembre 1999 la loi portant 

sur l'utilisation et la protection de l' embleme de la croix rouge ou du 

croissant rouge au Togo. Cette loi, dont Ie projet avait ete adopte par Ie 

gouvernement togolais Ie 9 septembre 1998, contient 17 articles, 

repartis en trois chapitres. Le chapitre I traite des dispositions gene­

rales, Ie chapitre II reglemente les conditions et les modalites d'utilisa­

tion de l' embleme, et Ie chapitre III traite des moyens de contrale et 

des sanctions. Les contrevenants seront punis d 'une peine d 'emprison­

nement de deux a trois mois et d'une amende de 200000 a 600000 

francs CFA ou de l'une de ces deux peines seulement. Cependant, 

toute personne qui, intentionnellement, aura comm.is ou donne 

l' ordre de commettre des actes qui entrainent la mort ou causent des 

atteintes graves a l'integrite physique ou a la sante d'un adversaire en 

utilisant l'embleme de maniere perfide, sera punie d'une peine d'em­

prisonnement de lOa 20 ans. 

4 Diorio do Republica. n° 203/99. se rie I·A, 

pp. 6012.604°. 
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Ukraine 

Le 8 juillet 1999, Ie Parlement ukrainien a adopte a1'unanimite Ie 

projet de loi sur la symbolique de la croix rouge et du croissant rouge 

en Ukraine (n° 862 - XIV) . Cette loi a ete publiee Ie 26 aout 1999 au 

journal ofEciel Golos Ukrainy. La loi fait tres clairement la distinction 

entre 1'usage protecteur et l'usage indicatif de l'embleme en specifiant 

les conditions d'utilisation legale pour chaque categorie d'utilisateur. 

B) Commissions nation ales 

Gambie 

Le 12 aout 1999,la Gambie s'est dotee d'un Comite interministe­

riel sur Ie droit international humanitaire (Interministerial Committee on 

International Humanitarian Law), par lettre OP/260/300/ 01/(66) de la 

Presidence. Constitue de representants de divers ministeres, ce Comite 

est charge d' etudier les questions relatives ala diffusion, ala promotion 

et a la mise en ceuvre du droit international humanitaire et de pro­

mouvoir aupres du gouvernement les actions aentreprendre dans ce 

domaine. 

Jordanie 

La premiere reunion de la Commission jordanienne de mise en 

ceuvre du droit international humanitaire a eu lieu Ie 1er aout 1999. 

Placee sous la presidence d'un ancien chef de 1a Cour royale, assiste du 

president du Croissant-Rouge jordanien, cette session a notamment 

vu la participation de representants de 1'armee, du Public Security 

Directorate et du ministere des Affaires etrangeres. Le CICR etait lui 

aussi represente . 

Royaume-Uni 

La nouvelle Commission britannique pour Ie droit international 

humanitaire (Interdepartmental Committee Jor international humanitarian 

law) s' est reunie pour la premiere fois Ie 18 octobre 1999. Lors de cette 

seance inaugurale, il a ete convenu que la commission se reunirait 

deux fois par annee, mais que des groupes plus restreints pourraient se 

rencontrer plus frequemment pour discuter de questions interessant 
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specifiquement certains departements. L' objectif principal est d'assurer 

la consultation et la coordination interdepartementales sur les ques­

tions de droit international humanitaire5• Parmi les fonctions plus spe­

cifiques de la commission figureront l' examen de la mise en ceuvre 

nationale,la gestion des nouveaux developpements et la promotion de 

la diffusion du droit international humanitaire. La presidence de la 

commission est assuree par Ie ministere des Affaires etrangeres. 

Tadjikistan 

Le 2 juillet 1999, la Commission pour la mise en ceuvre du droit 

international humanitaire a ete etablie par Ie decret gouvernemental 

n° 277. La Commission est composee de representants de divers 

ministeres, du president de la Societe du Croissant-Rouge du 

Tadjikistan et du doyen de l'Universite d'Etat nationale. Elle a notam­

ment ete etablie afin de rendre la legislation nationale tadjike 

conforme aux dispositions du droit international humanitaire, de 

mettre efficacement en ceuvre les traites relatifs a cette branche du 

droit, de controler la legislation nationale pertinente, de permettre une 

consultation sur les projets de lois, de coordonner les activites des 

organes etatiques en charge de la mise en ceuvre du droit international 

humanitaire et de fournir toute information relative ace domaine. 

SERVICES CONSULTATIFS EN DROIT 

INTERNATIONAL HUMANITAIRE, CICR 

5 La Croix· Rouge britannique est la seule 

organisation non gouvernementale represen· 

tee dans la Commission. 
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Declaration du Costa Rica selon l'articLe 90 du Protocole I 

Par declaration du 2 decembre 1999, Costa Rica a 

reconnu la competence de la Commission internationale d' etablisse­

ment des faits, conformement al'article 90 du Protocole additionnel 

aux Conventions de Geneve du 12 aout 1949 relatif ala protection des 

victimes des conflits armes internationaux (Proto cole I) . 

Declaration of Costa Rica in accordance with Article 90 of 
Protocol I 

On 2 December 1999, Costa Rica made a declaration 

accepting the competence of the International Fact- Finding Com­

mission, in accordance with Article 90 of Protocol Additional to the 

Geneva Conventions of 12 August 1949, and relating to the Protection 

of Victims of International Armed Conflicts (Protocol I). 



Uvres Books 
etrevues and reviews 

Marc-Andre Chargueraud 

L'Etoile jaune et la Croix-Rouge - Le Comite 
international de la Croix-Rouge et l'Holocauste, 
1939-1945 
Labor et Fides, Les Editions du Cerf, Geneve/Paris, 1999, 

140 pages 

Marc-Andre Chargueraud s'interesse, depuis quelques 

annees, al'attitude des temoins des persecutions, puis du genocide des 

Juifs en Europe par Ie regime nazi. Ne pretendant pas faire ceuvre 

d'historien, il revendique plutat sa formation en sciences politiques. 

En 1998, il publie un premier ouvrage sous Ie titre de Taus coupables? 

Les democraties occidentales et les communautes religieuses face ala detresse 

juive, 1933-1940. Deux nouveaux ouvrages sont en preparation, Ie 

premier portant sur la position des Allies et des Neutres face a 
1'Holocauste et Ie second elargissant ce questionnement a1'attitude des 

gouvernements des pays occupes et des satellites de l'Allemagne. 

A partir de ce vaste chantier, il dispose de la matiere neces­

saire pour ecrire de courts essais, qui approfondissent certains sujets 

abordes dans ses travaux principaux. D'ou la publication de l'Etoile 

jaune et la Croix-Rouge. 

Cet ouvrage repond a la volonte d'offrir a un public large 

une synthese concise et maniable des travaux d'historiens, tres large­

ment cites, portant notamment sur la responsabilite du CICR face a 
1'Holocauste. Cinq chapitres s' organisent autour d'une problematique 

centrale: la passivite i regard des vic times de l'Holocauste, dont Ie 

CICR a regulierement ete accuse. En evaluant les ressources 

humaines, materielles et juridiques dont disposait Ie CICR, et en 

replac;ant ses activites dans Ie contexte d'une guerre totale, 1'auteur 

tente d' etablir Ie rale joue par l'institution face a l'extermination des 
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Juifs. Dans un premier chapitre, Chargueraud rappelle 1'absence de 

bases legales permettant a 1'institution humanitaire de proteger les 

derenus des camps de concentration. Puis, 1'auteur se pose la question 

de ce que Ie CICR savait, croyait et pouvait faire par rapport al'exter­

mination des Juifs. Le troisieme chapitre aborde les problemes auxquels 

1'institution etait confrontee et qui l'empechaient de secourir les Juifs. 

Charguerod s'interroge ensuite sur la necessite et 1'utilite de protesta­

tions ou de menaces adressees par Ie CICR aux autorites allemandes. 

Dans Ie cinquieme chapitre, en s'interessant au cas de la Hongrie, il 

montre que les tentatives de secours ou de sauvetage semblaient etre de 
facto vouees al'echec. 

Tout en reconnaissant 1'insuffisance de 1'intervention du 

CICR en faveur des detenus civils des camps de concentration, 

Chargueraud insiste sur 1'importance du contexte, notamment l'indif­

ference des Allies, qui entravaient, voire empechaient son action 

humanitaire. Ainsi 1'auteur estime que <de CICR se retrouva bien seul 

pour defendre la cause des populations deportees » (p. 29). L'indiffe­

rence marquee des Allies explique 1'attitude prudente du CICR. Cette 

these constitue d'ailleurs Ie fil conducteur de l'ouvrage, en demontrant 

Ie paradoxe des demandes adressees au CICR: expedier des secours, 

dont les Allies lui refusaient Ie financement et l'approvisionnement, 

dans des camps de concentration, dont les autorites allemandes lui 

interdisaient l'acces. Ainsi, Chargueraud pense que c'est surtout Ie 

manque de soutien apporte au CICR qu'il faut expliquer. 

Toutefois, un des reproches courants fait au CICR garde sa 

pertinence, a savoir Ie silence observe face ala solution finale, dont il 

avait connaissance. Mais selon l'auteur de cet ouvrage, une condamna­

tion morale du Troisieme Reich par l'institution humanitaire signifiait, 

pour cette derniere, l'aveu d'un echec. Choisissant de ne pas compro­

mettre les activites qu'il pouvait alors exercer et doutant de l'efficacite 

d'une protestation officielle, Ie CICR a opte pour Ie mutisme. 

Neanmoins, l'auteur rappelle que toutes les explications relatives a ce 

silence n'enlevent rien au fait que l'institution aurait dli affirmer, 

conformement aux principes et aux valeurs qu'elle defend, son auto­

rite morale. Cette conclusion rejoint d'ailleurs celIe des specialistes de 

la question et du CICR lui-meme. 
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Si ce sujet a deja ete traite par un certain nombre d'histo­

riens, ce livre s'adresse a un public neophyte. La lecture en est aisee et 

agreable, tout en permettant au lecteur d'acquerir les elements essen­

tiels de la problematique developpee et de se forger, peut-etre, sa 

propre opinion. Le peu d' elements nouveaux apportes a la compre­

hension de 1'attitude du CICR face a 1'extermination des Juifs 

d'Europe constitue une des critiques majeures que l'on puisse formu­

ler a l'egard de ce livre. Si nous sommes conscients des limites et de la 

finalite d 'un tel ouvrage, nous devons neanmoins admettre qu'il ne 

remplace pas les reflexions plus etoffees et consequentes traitant a la 

fois de 1'Holocauste et de 1'action du CICR durant la Seconde Guerre 

mondiale. 

II serait d 'ailieurs interessant de confronter la reflexion sur 

l'attitude du CICR aux resultats des recentes recherches sur la Suisse 

pendant la Seconde guerre mondiale et, notamment, a1'antisemitisme 

culturel auquel ces derniers font reference. En efTet, il en ressort que 

l'antisemitisme latent de la classe dirigeante helvetique a conduit a 

refuser d'aider des personnes en danger de mort et a mener une poli­

tique peu sensible aux exigences humanitaires de 1'epoque. Ce constat 

pourrait-il etre applique a 1'institution humanitaire? Ceci n ' est qu'un 

exemple parmi d'autres pour rappeler que Ie contexte politique et cul­

turel helvetique ne devrait pas etre neglige dans la tache que les histo­

riens se sont assignee: celie de comprendre les mecanismes d 'un echec 

tel que celui subi par Ie CICR. 

NADINE FINK 

Assistante, Faculte des lettres 

Universite de Geneve 
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The Beate Klarsfeld Foundation 

Recueil de documents des archives du Comite 
international de la Croix-Rouge sur le sort des 
Juifs de France internes et deportes, 1939-1945 
par Serge Klarsfeld avec la cooperation de Jean Levy, 2 vol., 

1999,1014 pages 

Ce recueil documentaire de plus d'un millier de pages a 

pour but de faire savoir ce qu'a ete la condition des Juifs de France 

dans les camps d'internement. Pour la premiere fois, les rapports etablis 

par les delegues du CICR a l'issue de leurs visites aux camps sont 

publies. Les renseignements qui y sont contenus sont precieux. Us met­

tent, notamment, en lumiere l'activite des delegues du CICR en 

faveur des internes, grace a la fourniture de denrees alimentaires, de 

medicaments et de vetements. Ces documents rendent compte de la 

pression exercee par Ie CICR sur les autorites de l'Etat franc;:ais pour 

mettre fin ala misere physiologique qui regnait dans certains camps. 

Le recueil permet egalement au lecteur de prendre connais­

sance des de bats qui ont agite le CICR sur la question de savoir com­

ment rester informe sur ce qui se passait dans les camps et comment 

renseigner ensuite les familles des internes et des deportes juifs. 

Finalement, il s'agissait de trouver les moyens pour aider, dans les 

camps d'internement de France, la population juive menacee de 

destruction. 

Ce recueil temoigne de la richesse des archives du CICR, 

ouvertes recemment ala recherche historique. En outre, il rend hom­

mage au CICR qui a contribue aalleger des souffrances et dont l'acti­

vite a permis de sauver de nombreuses vies juives en France pendant la 

Seconde Guerre mondiale. 

LA REVUE 
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Jean-Fran~ois Pitteloud (ed.), 

Proces-Verbaux des seances du Comite 
international de la Croix-Rouge, 
17 fevrier 1863 - 28 aoOt 1914, 

Societe Henry Dunant/Comite international de la Croix­

Rouge, Geneve, 1999, 857 pages 

Avec la publication des proces-verbaux des seances du 

CICR de 1863 a1914, un ouvrage important traitant de I'histoire de 

l'organisation humanitaire - et qui est destine adevenir une reference 

en la matiere - est mis ala portee des chercheurs et du grand public. 

Le public vise est celui des non-inities qui souhaitent decouvrir I'his­

toire du CICR par Ie biais de documents originaux. lIs devront en 

tirer leurs propres conclusions et comparer ces documents avec de 

grands ouvrages de reference tels que ceux de Pierre Boissier l et de 

Caroline Moorehead2 . Etant donne que ces livres, de meme que 

d 'autres ouvrages historiques proposes sur Ie marche, presentent les 

evenements de maniere chronologique, nous y renoncerons en grande 

partie dans la presente critique. 

II y a peu de notes de bas de page et peu de commentaires 

dans les marges. Le texte a ete conserve dans sa version d ' origine. Les 

erreurs d ' orthographe ont ete corrigees en tenant compte des formes 

linguistiques de ]' epoque. Par consequent, ]' ouvrage n'a pas une pre­

sentation trop ({ scientifique» et n' est pas surcharge d'informations 

secondaires genantes pour la lecture. L'annexe du livre, qui comprend 

un repertoire detaille des personnes et des lieux ainsi qu 'une bibliogra­

phie de tous les ouvrages cites, se revele d'un grand secours lors de la 

recherche d'informations. 

1 Pierre Boissier, De Solferino i'i Tsoushima, 2 Caroline Moorehead, Dunant's Dream, 

Histoire du Comite in ternational de la Croix· War, Switzerland und the History of the Red 

Rouge, Institut Henry Dunant, Geneve, 1963/ Cross, HarperColiins, 1998. 

1978. 
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Cet ouvrage impressionnant, qui compte plus de 800 pages, 

en decouragera plus d'un, mais les proces-verbaux des difihentes 

seances se pretent a une lecture rapide et agreable. Les informations 

recueil1ies peuvent presenter un interet capital ou secondaire pour Ie 

lecteur. Ainsi sont cites les echanges de correspondance avec des parti­

culiers ou avec d'autres comites, et ce, avec force details (par exemple, 

les noms des auteurs et l'objet des lettres adressees au Comite de 

Geneve). On y trouve aussi des informations sans interet. 

Au debut de chaque proces-verbal de seance sont indiques la 

date et Ie lieu ainsi que les noms des membres du Comite presents, 

suivi du paragraphe consacre a la validation du proces-verbal de la 

seance precedente - un point primordial pour garantir l'authenticite 

des documents. II est difficile de savoir avec precision si pendant cette 

periode, tout ce qui s' est dit lors des seances a ete note dans les pro­

ces-verbaux. II en va de me me avec les decisions prises au cours des 

seances. II est certain qu'au sein d'un comite aussi reduit, dont les 

membres avaient noue des relations tres etroites et qui etait dirige par 

une seule personne, des decisions ont ere prises en dehors du cadre 

administratif prevu. Aucun indice probant ace sujet n'a cependant ete 

trouve, meme si certains membres du Comite ont fait preuve au £II du 

temps d'une grande independance dans leurs actions. 

Les seances ont ete tenues a des intervalles non reguliers, 

compris entre trois et cinq semaines, mais il arrivait aussi qu'un laps de 

temps plus important s' ecoule entre deux seances. Lors de ces der­

nieres, Ie Conute de Geneve traitait de la correspondance echangee 

avec les comites centraux des differents Btats melubres et l' on canstate, 

a cet egard, que les relations avec les comites allemand, italien et fran­

c;:ais ont ete particulierement intenses. Par ail1eurs, il y est question de 

la structure interne de l' organisation, ainsi que de projets supplemen­

taires en vue d'optimiser Ie droit international humanitaire. 

La redaction des proces-verbaux a demarre des la prenuere 

seance du CICR, qui a eu lieu Ie 17 fevrier 1863. Entre Ie 23 mars 1864 

et Ie 6 septembre 1867, il n'y a probablement pas eu de proces- verbaux; 

cette hypothese s'appuie, d'une part, sur des recherches approfondies 

menees sur d'autres archives et aupres de la famille Dunant et, d'autre 

part, sur Ie fait qu'il n'est pas fait mention, dans Ie proces-verbal de la 
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seance du 6 septembre 1867, de 1'adoption du prod~s-verbal de la seance 

precedente, bien que cette maniere de proceder se retrouve, en effet, 

dans d'autres seances avant et apres cette date. 

Un doute subsiste, mais il n'en reste pas moins que les 

proces-verbaux concernant la (premiere) Convention de Geneve et Ie 

deroulement de la Conference de 1864 font defaut. De plus, il aurait 

ete passionnant de decouvrir comment, au meme moment, Ie Comite 

a reagi, Ie cas echeant, au conflit qui a oppose Gustave Moynier a 
Henry Dunant, ainsi qu'au depart de ce dernier. 

Tout particulierement pendant la guerre de 1870-1871 entre 

la France et 1'Allemagne, Moynier et ses partisans se sont penches de 

maniere approfondie sur les fondements de la Convention de Geneve, 

qui etait alors appliquee pour la premiere fois. La mise en place rapide 

de l'Agence de Bale permit d'organiser l'approvisionnement et les 

secours aux blesses des deux puissances belligerantes. D'autres presta­

tions furent mises en place, conune des bureaux assurant la remise d'ar­

gent, la transmission de la correspondance et la communication d'in­

formations. D'autres aides, comme 1'instauration de la Croix-Verte, 

censee venir en aide aux prisonniers de guerre non blesses, furent ega­

lement organisees dans l'urgence. 

L' ouvrage laisse entrevoir un trait caracteristique de la 

Croix-Rouge qui se developpera au fil du temps, en ce sens qu'elle 

elargit son mandat sans s'appuyer sur des dispositions correspondantes 

prealables de droit international ; ce faisant, Ie Comite augmente peu a 
peu 1'eventail de ses competences. En tout temps, Ie siege aGeneve a 

conserve Ie controle sur la filiale baloise et Moynier lui-meme en a 

garde Ie controle en emettant des directives ou en constatant de visu, 

sur Ie terrain, le travail accompli. 

D'autres guerres eclatent dans les annees qui suivent, si bien 

que de nouvelles agences sont creees. Ces evenements avivent Ie sou­

hait d'une adaptation de la Convention de Geneve de 1864. Ce projet 

demarre avec le projet de revision de fevrier 1875 et occupera inten­

sement Ie Comite au cours des seances suivantes. L' ouvrage fournit des 

informations detaillees sur les preparatifs a la revision de la 
Convention. Le lecteur sera donc d'autant plus etonne de constater 

qu'il n'est fait que tres peu mention de la Conference de La Haye 
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de 1907. Durant toute la periode de 1900 a 1909, 34 seances ont eu 

lieu, par comparaison avec les 107 seances qui furent tenues dans les 

annees 1870 et 1871. 

Au tournant du siecle, les activites de la Croix-Rouge sont 

moms bien refletees dans les proces-verbaux des seances. Nous ne 

trouvons que peu d'informations sur ses actions dans les Balkans, 

notamment de son agence de Belgrade dans les annees 1912 et 1913. 

En conclusion, ce sont surtout les informations abondantes 

sur les premieres annees qui suivirent la mise en place du Comite qui 

permettent de se faire une opinion sur ses activites . Mais il est surpre­

nant de constater que Ie flux d'informations et l'importance des points 

traites diminuent de maniere constante apres 1900. Bien qu'a cette 

epoque, l'institution et les valeurs qu'elle defend soient universelle­

ment reconnues, cela ne transparait pas dans les proces-verbaux des 

seances du Comite. Ces lacunes ne sont pas a mettre sur Ie compte du 

travail de transcription, mais sont plutot imputables a la frequence des 

reunions. 

PATRICK HAAS 

Universite de Fribourg 
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How Does Law Protect in War? 
Cases, Documents and Teaching Materials on 
Contemporary Practice in International 
Humanitarian Law 

by Marco Sassoli and Antoine A. Bouvier, International 

Committee of the Red Cross, Geneva, 1999, 1493 pages, 

70 Swiss Francs (USD 45) 

How Does Law Protect in VVtlr? is the first publication to provide 

university teaching staff, practitioners of all kinds and students with the 

most updated and comprehensive selection of documents on interna­

tional humanitarian law. Its main purpose is to show that international 

humanitarian law is relevant in contemporary practice and that its pro­

visions contain answers to the humanitarian problems ofmodern armed 

conflicts. 

Part I outlines the various issues arising under international 

humanitarian law. 

Part II reproduces 193 cases. Each case includes extracts from 

judgments by national or international tribunals, resolutions of the 

Security Council, media reports, or documents published by the ICRC 

or NGOs. 

Part III outlines curricula for university staff willing to set up 

a special course on international humanitarian law or to incorporate it 

as part of another course. 

Orders to be sent to : 

International Committee of the Red Cross 

Public Information Centre, 

19, avenue de la Paix 

CH-1202 Geneva, Switzerland 

e-mail: dc_com_cip.gva@icrc.org 

fax: ++ 41 227332057 

mailto:dc_com_cip.gva@icrc.org
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Information aux auteurs 
et lignes directrices pour La presentation des manuscrits 

La redaction de la Revue internationale 
de la Croix-Rouge invite les lecteurs alui 

soumettre des textes sur des sujets en 

rapport avec I'action, la politique ou Ie 

droit humanitaires, ainsi que sur toute 

question interessant Ie Mouvement in­

ternational de la Croix-Rouge et du Crois­

sant-Rouge (voir la mission de la Revue 
en page 2 de couverture). 

La publication ou non d'un manuscrit et 

la date de sa parution sont decidees par 

la redaction de la Revue. II est notam­

ment tenu compte de I'originalite du tra­

vail et de la qua lite scientifique de la 

demarche. Le cas echeant, Ie texte est 

soumis aun expert pour avis. 

Langue : Ie manuscrit peut etre redige en 

langue franr;aise ou anglaise. La Revue 
publie les textes dans leur langue origi­

nale, avec un resume dans I'autre langue. 

Longueur: I'article ne doit pas depasser 

20 pages imprimees (environ 8000 mots) . 

Le compte rendu d'un livre comptera au 

maximum trois pages imprimees (envi­

ron 1 000 mots) . - L'auteur d'un article 
est invite aen fournir un resume de 100 a 
200 mots, selon la longueur de I'original. 

Notes de bas de page: la redaction invite 

les auteurs a maintenir Ie nombre et la 

longueur des notes de bas de page au 

minimum necessaire ala comprehension 

du texte, a I' identification des sources 

utilisees et a I' interet bibliographique. 

Les notes sont numerotees de maniere 

consecutive, du debut a la fin du texte. 

References bibliographiques: 

a) ouvrage: nom de I'auteur, titre de I'ou­

vrage, edition (p. ex., 2 e edition), editeur, 

lieu et an nee de publication, page(s) 

b) article d'un periodique ou d'un ou­
vrage collectif: nom de I'auteur, titre de 

I'article et 

• periodique : nom du periodique, vol ­


ume, an nee, page(s) 


• ouvrage collectif: nom des redacteurs 


responsables (eds.) , titre de la publica­


tion, editeur, lieu et annee de publica­


tion, page(s) 


La redaction souhaite recevoir les manu­

scrits sous forme de textes papier accom­

pagnes d'une disquette, ou par e-mail, 

avec copie papier envoyee par poste ou 

par fax. L'auteur est invite aenvoyer son 

texte dans un des formats suivants : 

WordPro Millennium ou 97 

Word for Windows 6.0, 95 ou 97 

Notice biographique: une information 

biographique de deux ou trois lignes doit 

accompagner I'article propose. 

La Revue se reserve Ie droit de reviser la 

forme des textes. Les manuscrits, pub­

lies ou non, ne sont pas rendus. L'auteur 

d'un article publie re~oit des tires-ii-part 

de sa contribution. 
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Information for authors 
and guidelines for the submission of manuscripts 

The International Review of the Red 

Cross invites readers to submit articles 

on subjects relating to humanitarian ac­

tion, law or policy or any issue of interest 

to the International Red Cross and Red 

Crescent Movement (see Mission of the 

Review on the inside front cover). 

The decision whether or not to publish a 

text in the Review is taken by the editor, 

who also determines the date of publica­

tion. The main criteria applied are origi­

nality and academic standard . If neces­

sary, an expert opinion will be sought. 

language: Manuscripts should be sub­

mitted in either French or English. Texts 

are published in the original version to­

gether with a summary in the other lan ­

guage. 

length: Articles should be no longer than 

20 printed pages (around 8,000 words) . 

Book reviews should not exceed three 

printed pages (around 1,000 words). Au­

thors of articles are kindly asked to 

provide a summary, comprising 100 to 

200 words, depending on the length of 

the original. 

Footnotes: Authors are requested to 

keep the number and length offootnotes 

to the minimum necessary for ensuring 

comprehension of the text, and for indi­

cating the sources used and relevant lit­

erature. Footnotes shou ld be numbered 

consecutively from the beginning of the 

manuscript. 

Bibliographical references: 
(a) Books: author's name, title of book, 

edition (for example, 2nd ed.), publisher, 

place and year of publication, and 

page(s) referred to; 

(b) Articles in periodicals or collective 
publications: author's name, title of the 

article and, in the case of : 

• periodicals: name of periodical, vol­

ume, year, and page(s) referred to; 

• collective publications: names of edi­

tors (eds), title of publication, publisher, 

place and year of publicat ion, and 

page(s) referred to. 

Manuscripts should be sent to the Re­

view on paper together with a copy on 

diskette, or bye-mail, in which case a pa­

per copy should also be sent by post or 

fax. Authors are invited to submit texts in 

one of the following word-processing 

programmes : 

Word Pro Millennium or 97 
Word for Windows 6.0, 95 or 97 

Biographical notes: Articles submitted 

for publicat ion should be accompanied 

by two to three lines of biographical in­

formation on the author. 

The Review reserves the right to edit arti­

cles. Manuscripts, whether or not ac­

cepted for publication, will not be re­

turned. Authors of published articles will 

receive off-prints of their contributions. 
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Comite international 
de la Croix-Rouge 

Organisation impartiale, neutre et inde­

pendante, Ie Comite international de la 

Croix-Rouge (ClCR) a la mission exclusi­

vement humanitaire de proteger la vie et 

la dignite des victimes de la guerre et de 

la violence interne, et de leur porter as­

sistance_ II dirige et coordonne les activi­

tes internationales de secours du Mou­

vement dans les situations de conflit. II 

s'efforce egalement de prevenir la souf­

france par la promotion et Ie renforce­

ment du droit et des principes humani­

taires universels_Cree en 1863, Ie CICR 

est aI'origine du Mouvement internatio­

nal de la Croix-Rouge et du Croissant­

Rouge _ 
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International Committee 
of the Red Cross 

The International Committee of the Red 

Cross (lCRC) is an impartial, neutral and 

independent organization whose exclu­

sively humanitarian mission is to protect 

the lives and dignity of victims of war and 

internal violence and to provide them 

with assistance_ It directs and coordi­

nates the international relief activities 

conducted by the Movement in situa­

tions of conflict. It also endeavours to 

prevent suffering by promoting and 

strengthening international humanitar­

ian law and universal humanitarian 

principles_ Established in 1863, the ICRC 

is at the origin of the International Red 

Cross and Red Crescent Movement. 
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