


Mission 
de la Revue internationale 
de la Croix-Rouge 

La Revue intemationale de la Croix-Rouge est un 

periodique publie par le Comite international de 

la Croix-Rouge (CICR) qui entend favoriser la re­

flexion sur la politique, l'action et le droit interna­

tional humanitaires et, en meme temps, renforcer 

le dialogue entre le CICR et les autres institutions 

ou personnes interessees par l'humanitaire. 

• La Revue est au service de ['analyse, de 

la reflexion et du dialogue sur l'humanitaire en 

temps de conflit arme et d'autres situations de 

violence collective. Elle porte une attention par­

ticuliere a!'action humanitaire elle-meme, mais 

elle entend egalement contribuer a la connais­

sance de son histoire, a!'analyse des causes et 

des caracteristiques des conflits - pour mieux 

saisir les problemes humanitaires qui en decou­

lent-et ala prevention de violations du droit in­

ternational humanitaire. La Revue entend sti­

muler un debat d'idees. 

• La Revue sert de publication specialisee 

sur le droit international humanitaire, redigee ala 

fois pour un public academique et pour un public 

general. Elle cherche a promouvoir la connais­

sance, !'examen critique et le developpement de 

ce droit. Elle stimule le debat entre, notamment, 

le droit international humanitaire, le droit des 

droits de l'homme et le droit des refugies. 

• La Revue est un vecteur de !'information, 

de la reflexion et du dialogue relatifs aux ques­

tions interessant le Mouvement international 

de la Croix-Rouge et du Croissant-Rouge et, en 

particulier, a la doctrine et aux activites du 

Comite international de la Croix-Rouge. Ainsi la 

Revue entend-elle contribuer a promouvoir la 

cohesion au sein du Mouvement. 

La Revue s'adresse aplusieurs publics ala 

fois, notamment aux gouvernements, aux 

organisations internationales gouvernemen­

tales et non gouvernementales, aux Societes 

nationales de la Croix-Rouge et du Croissant­

Rouge, aux milieux academiques, aux medias 

et atoute personne specifiquement interessee 

par les questions humanitaires. 

Mission 
of the International Review 
of the Red Cross 

The International Review of the Red Cross is a 

periodical published by the International 

Committee of the Red Cross (ICRC). Its aim is 

to promote reflection on humanitarian policy 

and action and on international humanitarian 

law, while at the same time strengthening the 

dialogue between the ICRC and other organi­

zations and individuals concerned with hu­

manitarian issues. 

• The Review is a forum for thought, anal­

ysis and dialogue on humanitarian issues in 

armed conflict and other situations of collective 

violence. While focusing particular attention on 

humanitarian action per se, it also strives to 

spread knowledge of the history of such activ­

ity, to analyse the causes and characteristics of 

conflicts-so as to give a clearer insight into the 

humanitarian problems they generate - and to 

contribute to the prevention of violations of in­

ternational humanitarian law. The Review 

wishes to encourage the exchange of ideas. 

• The Review is a specialized journal on 

international humanitarian law, intended for 

both an academic and a more general reader­

ship. It endeavours to promote knowledge, 

critical analysis and development of the law. 

Its also fosters the debate on such matters as 

the relationship between international human­

itarian law, human rights law and refugee law. 

• The Review is a vector for information, 

reflection and dialogue on questions pertain­

ing to the International Red Cross and Red 

Crescent Movement and, in particular, on the 

policy and activities of the International Com­

mittee of the Red Cross. The Review thus seeks 

to promote cohesion within the Movement. 

The Review is intended for a wide reader­

ship, including governments, international 

governmental and non-governmental organi­

zations, National Red Cross and Red Crescent 

Societies, academics, the media and all those 

interested by humanitarian issues. 
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Editorial 

La Revue internationale de la Croix-Rouge a 135 ans, un age venerable. Elle temoi­
gne de la continuite de /'organisation ii vocation internationale la plus ancienne, une insti­
tution qui a porte assistance et protection ii d'innombrables victimes des conflits armes. 
Hier publication officielle et chronique des activites internationales du C/CR, la Revue traite 
aujourd'hui de questions juridiques et de politique qui touchent ii /'action humanitaire en 
periode de conflit arme. 

La Revue a pour objet de promouvoir la reflexion sur le droit, la politique et /'action 
humanitaires. Elle a pour ambition d'etre ii la fois une publication indispensable pour Jes 
Jegislateurs et Jes decideurs qui s'interessent ii /'action humanitaire, et une reference pour 
Jes milieux universitaires specialises dons le droit et la politique internationaux humanitai­
res. Pour realiser ces objectifs, le C/CR a decide de constituer un Comite de Redaction mu/­
tidisciplinaire ii large participation qui s'attachera ii renforcer le caractere universe/ de la 
publication, dont ii s'emp/oiera aussi ii e/argir la portee et ii preserver la grande qualite. Le 
Comite de Redaction a tenu sa premiere reunion ii Geneve en septembre 2004 et a adopte 
la strategie editoriale qui est presentee ci-apres. 

• 	 Taus Jes numeros ii venir de la Revue seront centres sur un theme specifique touchant 
au droit, ii la politique et ii /'action humanitaires et revetant une importance particuliere 
pour Jes conflits armes contemporains. Une demarche multidisciplinaire sera encoura­
gee et la publication refletera Jes opinions d'un large eventai/ de secteurs specialises 
exterieurs mais lies au droit et ii la politique humanitaires en periode de conflit arme 
(par exemple, Jes aspects historiques, psycho/ogiques ou sociologiques du respect du 
droit international humanitaire). 

• 	 Les articles sur le droit international humanitaire seront toujours /'epine dorsa/e de la 
Revue, dont le statut de publication specialisee dans le droit international humanitaire 
sera conso/ide, notamment par le biais d'articles choisis sur cette branche du droit inter­
national. 

• 	 L'anglais sera la langue officielle de la Revue internationale de la Croix-Rouge. 
Neanmoins, /es articles rediges en arabe, chinois, franrais, russe ou espagnol seront 
aussi Jes bienvenus. Les articles se/ectionnes qui seront soumis dons une /angue autre 
que /'anglais seront traduits pour publication dons la Revue. En outre, une selection 
annuelle d'articles presentes dons la Revue sera traduite dons d'autres langues. En 
donnant aux auteurs la possibi/ite de rediger /eurs contributions dons la langue de leur 
choix, le Comite de Redaction offrira au lecteur /'acces ii un eventail plus /argement 
representatif d'opinions sur des aspects essentiels du droit et de /'action humanitaires. 
Ce/a contribuera, en retour, ii renforcer /'universa/ite de la Revue. 

• 	 La Revue pourra toujours etre consultee gratuitement en ligne, ce qui permettra d'at­
teindre un /ectorat plus large. Le format et la maquette de la version papier et de la ver­
sion electronique seront modifies. 

Le premier numero de la Revue internationale de la Croix-Rouge nouvelle formule 
sera publie en mars 2005. II sera consacre ii l'une des activites essentielles du C/CR, et aura 
pour theme la« Detention». La detention dans le cadre de la Jutte contre le terrorisme inter­
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national et la remise en question de /'interdiction de la torture sont des sujets d'une grande 
actualite. Ce premier numero cherchera avant tout et surtout ii jeter la lumiere sur des phe­
nomenes insuffisamment pris en compte dons le debat actuel, tels que le recours croissant 
aux prises d'otages comme methode de guerre. 

Le Comite de Redaction a defini, pour Jes numeros suivants, d'autres themes se rap­
portant tout particulierement au droit et a/'action humanitaires. Jusqu'en juin 2006, la 
Revue aura pour themes la «Religion» Ouin 2005), Jes «Armes» (septembre 2005), la 
«Communication» (decembre 2005), Jes « Tribunaux internationaux» (mars 2006) et Jes 
«Methodes de guerre» Ouin 2006). Ces differents themes sont presentes plus en detail 
dons la section« Faits et documents» de ce numero. 

Atravers cette publication, le C/CR entend promouvoir la connaissance et une ana­
lyse critique du droit, de la po/itique et de /'action humanitaires. Nous esperons que la nou­
velle strategie editoriale favorisera /'expression d'idees et de convictions profondes, 
conduisant ii une protection accrue des victimes des conflits armes. 



,. 
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Editorial 

The International Review of the Red Cross has reached the venerable age of 135. It 
bears witness to the continuity ofthe oldest organization with an international vocation, an 
institution which has brought assistance and protection to countless victims of armed 
conflicts. Formerly the official publication of the ICRC and a chronicle of its international 
activities, the Review now deals with law and policy matters which are of relevance for 
humanitarian action in times ofarmed conflict. 

The aim of the Review is to promote reflection on humanitarian law, policy and 
action. Its ambition is to be an indispensable publication for law- and decision-makers 
interested in humanitarian work and to serve as a reference for academic circles specialized 
in international humanitarian law and policy. So as better to achieve these aims, the ICRC 
has decided to appoint a broadly based multidisciplinary Editorial Board that will help to 
strengthen the universal character of the journal, to enlarge its scope and to ensure its 
continuing high quality. The Editorial Board held its first meeting in Geneva in September 
2004 and adopted the following editorial strategy. 

• 	 All future issues will focus on a specific theme concerned with humanitarian law, policy 
and action ofparticular importance for present-day armed conflicts. A multidisciplinary 
approach will be encouraged and the journal will reflect the views ofan extensive range 
ofspecialized fields transcending, but related to, issues ofhumanitarian law and policy 
in times of armed conflict (e.g. historical, psychological or sociological aspects of 
respect for international humanitarian law). 

• 	 Articles on international humanitarian law will remain the backbone of the journal. Its 
status as the specialized publication on international humanitarian law will be consoli­
dated, in particular by the ongoing publication of selected articles on this branch of 
international law. 

• 	 English will be the official language of the International Review of the Red Cross. 
Nevertheless, articles written in Arabic, Chinese, French, Russian or Spanish are also 
welcome. Selected articles submitted in a language other than English will be trans­
lated for publication in the Review. In addition, a yearly selection ofarticles that appear 
in it will be published in other languages. By allowing authors to write contributions in 
their preferred language, readers will be given access to a more widely representative 
array of viewpoints on key issues of humanitarian law and action. This will in turn 
consolidate the universality ofthe Review. 

• 	 The Review will remain free online in order to reach a wide readership. It will be given a 
new form and layout both in the printed version and on the website. 

The first issue of the International Review of the Red Cross in its new format will 
come out in March 2005. It will be devoted to one ofthe core activities ofthe /CRC and will 
focus on the subject of"Detention". The question ofdetention in connection with the fight 
against international terrorism and the renewed querying of the prohibition oftorture are 
highly topical. Above all, the issue will try to elucidate those aspects which have only 
insufficiently featured in current debate, such as the increasingly witnessed recourse to 
hostage-taking as a means of warfare. 
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For subsequent issues the Editorial Board has identified other themes that are 
highly relevant for humanitarian law and action. In the period until June 2006 the 
Review will thus focus on "Religion" Oune 2005 issue), "Arms" (September 2005), 
"Communication" (December 2005), "International Tribunals" (March 2006) and "Methods 
of Warfare" Oune 2006). These future themes are outlined in the section "Reports and 
documents" in the present issue ofthe Review. 

With this publication, the ICRC intends to promote knowledge and critical analysis of 
humanitarian law, policy and action. It is hoped that the new editorial strategy will enable 
expression to be given to ideas and profound convictions leading to better protection for 
the victims ofarmed conflicts. 
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Privatisations, sous-traitance et partenariats 

public-prive: 


charity.com ou business.org? 


GILLES (ARBONNIER * 

Introduction 

Depuis quelques annees, la privatisation de nombreuses activites consi­
derees jusqu'alors du seul ressort des Etats suscite de vifs debats: privatisation 
de la guerre, compagnies militaires privees cotees en bourse, privatisation des 
services publics, etc. Dans le contexte de la guerre en lrak, les medias et le 
grand public ont pris conscience de l'ampleur du phenomene des compagnies 
militaires privees aujourd'hui. Avec plus de 20 000 employes en lrak, ces 
compagnies representent le deuxieme plus grand contingent etranger apres 
les soldats americains, mais nettement devant les troupes britanniques. 

Les institutions publiques de nombreux pays en developpement souffrent 
d'un deficit de legitimite ainsi que de faiblesses structurelles qui les empechent 
d'exercer l'ensemble de leurs fonctions et d'operer sur l'ensemble du territoire 
national. Dans certaines regions, ce sont les societes petrolieres et minieres qui 
sont devenues les principaux pourvoyeurs de fonds clans le domaine de l'educa­
tion, de la sante publique, de la securite ou encore des infrastructures. En paral­
lele, les Etats sous-traitent une part croissante de leurs fonctions et activites a 
des entreprises privees par le biais d'appels d'offres sur les marches publics et de 
contrats de concession, par exemple pour assurer l'approvisionnement en eau 
potable de la population, pour gerer le systeme penitentiaire ou encore les ser­
vices de sante. L'avenement du XXI• siecle se caracterise ainsi par une profonde 
remise en question des prerogatives, responsabilites et domaines d'activites tra­
ditionnels des institutions publiques et du secteur prive. En outre, les distinc­
tions et barrieres habituelles entre les organisations abut non lucratif et les 
societes privees mues par le profit deviennent floues. 

* L'auteur est Conseiller economique et coordinateur des relations avec l'economie privee au Comite inter­

national de la Croix-Rouge. Les vues exprimees dans cet article refletent celles de I' auteur et pas necessaire­

ment celles du CICR. 

http:business.org
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Les tensions entre forces du marche et intervention etatique ne <latent 
pas d'hier, et les relations entre secteurs public et prive ant ete l'objet de 
debats et combats passionnes des la revolution industrielle. Aussi, nous por­
tons d'abord un regard historique sur les rapports entre l'Etat et le secteur 
prive avant de nous pencher sur le phenomene de privatisation et de sous­
traitance clans quelques secteurs d'interet particulier par l'action humani­
taire: la securite et les forces armees, la sante et l'approvisionnement en eau 
ainsi que le systeme penitentiaire. 

L'Etat dans les pays industrialises 

Avec la revolution industrielle au XVIII• siecle, les forces du marche se 
sont emparees non seulement du commerce des marchandises, mais aussi des 
facteurs de production que sont le travail et la terre. La societe clans son 
ensemble risquait ainsi d'etre soumise au jeu de l'offre et de la demande avec 
l'extension des lois du marche aux fares humains et a leur environnement 
naturel. De ce fait, les gouvernements des pays industrialises ant adopte et 
renforce une serie de mesures au cours du XIX• siecle clans le but d'empecher 
que le travail et la terre en tant que facteurs de production ne soient subor­
donnes aux seules forces du marche'. Par contre, les Etats ant favorise une 
premiere phase de mondialisation des echanges par le biais d'une liberalisa­
tion du commerce des marchandises al'echelle planetaire. 

Avec les deux guerres mondiales et la crise des annees 1930, les Etats 
sont intervenus de maniere beaucoup plus directive clans la sphere econo­
mique, notamment par le biais de mesures protectionnistes et par la planifi­
cation des activites de production au titre de l'effort de guerre. Apres 1945, le 
processus de liberalisation c;les echanges a redemarre sous l'egide de l'Accord 
general sur les tarifs douaniers et le commerce (GAIT). Mais le fait le plus 
marquant de cette periode est sans conteste l'exceptionnelle croissance de la 
part des depenses publiques au sein des economies nationales. Comme le 
montre le tableau ci-contre, la part des depenses publiques par rapport au 
produit interieur brut (PIB) des pays de l'Organisation de Developpement et 
de Cooperation economiques (OCDE) est passee de 23% a45% entre 1937 
et 2003, avec une croissance particulierement marquee durant les annees 
1960-80. 

1 C'est ce qu'a demontre Karl Polanyi dans son ouvrage magistral sur les origines politiques et econo­

miques de l'effondrement de la civilisation du XIX' siecle et sur la grande transformation qui a suivi. Cf. Karl 

Polanyi, The Great Transformation, Beacon Press, Boston, 1944. 
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Part des depenses publiques dans le Pl B, pourcentage 

1937 1960 1980 1990 1996 2000 2003 

France 29 35 46 50 55 53 51 

Allema~e 34 32 48 45 49 48 50 

ltalie 31 30 42 53 53 47 49 

Suede 17 31 60 59 64 59 53 

Suisse 24 17 33 34 40 39 40 

Royaume-Uni 30 32 43 40 43 40 43 


Etats-Unis 20 27 31 32 32 32 30 


IMoyenne OCDE 23 28 43 45 46 44 45 

Source: United Nations Online Network in Public Administration and Finance; V.Tanz & 

L. Schuknecht (2000), Public Spending in the 20th Century. Cambridge: Cambridge University 

Press; Dissemination Standards Bulletin Board, IMF. 

Dans les annees 1980, la croissance des depenses publiques s'est nette­
ment ralentie avec l'introduction de reformes liberales et la privatisation de 
grandes regies publiques, notamment aux Etats-Unis et au Royaume-Uni. Au 
milieu des annees 1990, la part des depenses publiques clans le PIB a meme 
connu une legere chute qui s'explique par divers facteurs2. Premierement, les 
depenses militaires ont baisse des la fin de la guerre froide. Deuxiemement, le 
cout du service de la dette publique a chute en raison de la baisse des taux d'in­
teret, de meme que le montant de cette dette grace au remboursement via les 
recettes des privatisations d'entreprises publiques. Troisiemement, les reformes 
fiscales se sont traduites clans de nombreux pays par une baisse de la fiscalite ce 
qui a oblige la plupart des Etats aadopter des mesures temporaires pour geler ou 
reduire les depenses (par exemple, reductions lineaires sur toutes les lignes bud­
getaires, gel du nombre d'employes des administrations publiques). COCDE 
note que les depenses publiques risquent fort de croitre a nouveau du fait du 
vieillissement de la population, de la fin des programmes de privatisation, de la 
hausse des taux d'interet et d'une forte augmentation des depenses liees a la 
securite suite aux attentats du 11 septembre 2001 aux Etats-Unis. 

De ce fait, les gouvernements des pays de l'OCDE font face ades pres­
sions budgetaires croissantes. Les craintes relatives au financement des 
depenses sociales sur le long terme incitent les institutions publiques aadop­

2 Organisation de Developpement et de Cooperation economiques, «Enhancing the cost effectiveness of 

public spending», OECD Economic Outlook, No. 74, 2003. 
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ter de nouvelles pratiques visant a ameliorer le rapport cout/benefice de !'ar­
gent du contribuable investi clans les services publics. Les administrations 
publiques empruntent des modes de gestion qui ont fait leur preuve clans le 
secteur a but lucratif (new public management). Les gouvemements emprun­
tent au secteur prive des methodes de gestion financiere, d'audit, de suivi et 
d'evaluation clans un souci d'efficience et d'efficacite. En outre, les gouveme­
ments recourent directement au secteur prive en sous-traitant de nombreuses 
taches qui etaient traditionnellement considerees du ressort exclusif des 
Etats: services de securite publique, programmes de cooperation au develop­
pement et de rehabilitation post-conflit, approvisionnement en eau, gestion 
des hopitaux, des prisons, etc. Cette evolution pose de serieux defis d'un 
point de vue humanitaire, comme nous le verrons plus en detail ci-apres. 

Les institutions publiques recourent ainsi davantage aux mecanismes 
du marche pour satisfaire les besoins de leurs «clients». Elles introduisent 
une concurrence accrue sur les «marches publics» par le biais d'appels d'of­
fres pour confier a des sous-traitants - entreprises privees et organisations 
non gouvernementales - la mise en ceuvre de diverses politiques publiques. 
En 1998, les marches publics des pays de l'OCDE representaient deja 20% du 
revenu national de ces pays (soit US$ 4 733 milliards). Selon les estimations 
de l'OCDE, le montant mondial des marches publics totaux equivalait a 
82 % des exportations mondiales de marchandises et de services cette annee-la.3. 

11 existe encore peu d'etudes qui evaluent avec precision les gains d'effi­
cacite et les economies que generent ces mesures, et les controverses sur le 
bien-fonde de ces politiques connaissent un regain d'intensite. Comme nous 
le verrons plus tard, le recours systematique aux approches et methodes de 
gestion du secteur prive peut s'averer contre-productif, voire dangereux, lors­
qu'il s'applique a des phenomenes sociaux complexes tels que les processus de 
paix ou la reconstruction de societes dechirees par la guerre, meme si ces 
methodes ont fait leurs preuves clans le cas d'activites commerciales . 

... et dans les pays en developpement 

La part des depenses publiques clans le PIB des pays en developpement 
est plus faible que clans la zone OCDE: en 1993, le taux etait de 24% pour les 
pays a moyen revenu et 28 % pour les pays a faible revenu, dont une part 
substantielle absorbee par le service de la dette4• Les reformes economiques 

3 Source: OECD Journal on Budgeting, Vol. 1, No. 4. 


4 Source: IMF, Government Finance Statistics Yearbook, 1993. 
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d'inspiration liberale pronees par le Fonds monetaire international (FMI) et 
la Banque mondiale ont sans conteste contribue a contenir les depenses 
publiques des pays en developpement ades niveaux inferieurs aceux des pays 
industrialises. 

Part des depenses publiques dans le PIB, pourcentage 

1992 1994 1996 1998 2000 2002 

Bresil 17 18 19 19 19 20 

Colombie 12 14 18 20 21 21 

Guatemala 6 6 5 6 7 7 
lnde II 11 11 12 13 13 

Indonesie IO 8 8 6 7 8 

Rwanda 13 8 IO 9 9 9 

Chine 14 13 12 12 13 N/A 


IMoyenne UE 45 51 51 48 46 47 I 

Source: United Nations Online Network in Public Administration and Finance; 


Dissemination Standards Bulletin Board, IMF; Bulletin of the European Union, European 


Commission 

A la fin de la guerre froide, le retrait du soutien des grandes puissances 
du Nord a leurs allies au Sud conjugue a l'imposition de programmes d'ajus­
tement structurel ont accru le risque de voir les Etats les plus faibles s'effon­
drer. L'affaiblissement des institutions etatiques est devenu une preoccupation 
majeure dans les annees 19905

• Si ce risque ne s'est pleinement materialise 
que dans le cas de la Somalie, il n'en demeure pas moins que nombre d'Etats 
se sont affaiblis au point de ne plus pouvoir foumir les services publics de 
base ni garantir la securite de la population sur l'ensemble du territoire natio­
nal. C'est dans ce contexte que des operateurs prives se sont graduellement 
substitues aux Etats pour repondre a la demande des individus et des organi­
sations capables de payer un prix suffisant pour preserver leur propre securite 
et beneficier de services essentiels (par exemple sante, education). 

Ce phenomene a fortement affaibli la legitimite de l'Etat aux yeux 
d'une population privee de services publics essentiels, ce qui n'incite pas les 
contribuables as'acquitter de leurs obligations fiscales ni les entrepreneurs a 

5 Cf. par exemple William Zartman, ed., Collapsed States: The Disintegration and Restoration ofLegitimate 

Authority, Lynne Rienner, Boulder, 1995. 
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operer clans le secteur formel qui est soumis au fisc. Pris clans un cercle 
vicieux, l'Etat est alors incapable de recolter les fonds necessaires au finance­
ment des services publics, ce qui l'affaiblit encore plus et erode le capital de 
confiance que la population peut encore avoir envers les institutions 
publiques. 

Roles et responsabilites du secteur prive 

Aujourd'hui, les entreprises transnationales semblent mieux placees 
que les Etats pour operer de maniere coordonnee au niveau planetaire, pren­
dre rapidement des decisions et les mettre en ITuvre simultanement sur plu­
sieurs continents. Principaux agents de la mondialisation, les societes privees 
jouissent de droits et de liberte accrus suite ala liberalisation des regles com­
merciales et des regimes d'investissement. De plus, les grandes multinatio­
nales ont acquis une taille et un poids financier bien superieurs ala majorite 
des economies nationales. Suite aux fusions et acquisitions des vingt demieres 
annees, une trentaine d'entreprises multinationales se sont hissees parmi les 
cent plus grandes economies mondiales6

• Leurs seuls benefices nets depassent 
les revenus nationaux cumules de nombreux pays a faible revenu. 
L'investissement direct etranger des entreprises transnationales clans les pays 
en developpement a surpasse des 1994 le total de l'aide publique au develop­
pement (environ US$ 60 milliards) pour depasser la barre des US$ 200 mil­
liards en 2000. 

Dans ce contexte, il n'est pas surprenant que diverses organisations 
intemationales et acteurs de la societe civile se toument vers les entreprises 
pour qu'elles assument une plus large responsabilite clans la resolution de pro­
blemes globaux tels que la lutte contre la pauvrete, la penurie d'eau, le 
rechauffement planetaire, OU encore les Conflits armes, ainsi que l'illustrent 
les exemples ci-apres: 	 · 

• 	 Le Secretaire general des Nations Unies a institue en 2003 la 
Commission du secteur prive et du developpement, copresidee par le 
Premier ministre canadien Paul Martin et l'ancien President du Mexique 
Ernesto Zedillo. La Commission a rendu son rapport en mars 2004 inti­
tule «Liberer l'entreprenariat: mettre le monde des affaires au services des 

6 Vingt-sept entreprises transnationales figuraient deja parmi les plus grandes economies de la planete 

en 2000, en comparant la valeur ajoutee generee par ces firmes au PIB des pays. En considerant le chiffre 

d'affaires des entreprises, une cinquantaine de firmes se retrouveraient parmi les cent plus grandes economies 

(cf. UNCTAD's World Investment Report, 2000 & 2002). 



731 RICR DECEMBRE IRRC DECEMBER 2004 VOL. 86 N' 856 

pauvres». Les recommandations de la Commission insistent sur le fait que 
l'initiative privee, les petites et moyennes entreprises locales et le secteur 
informel representent un immense potentiel pour lutter contre la pau­
vrete et favoriser le developpement economique. Elles appellent les multi­
nationales aappuyer les entrepreneurs et les petites entreprises au niveau 
local par la stimulation de la demande, les partenariats et le transf ert de 
competences et de technologies. 

• 	 Le Nouveau Partenariat pour l'Afrique (NEPAD) met lui aussi l'accent 
sur le role central des entreprises et de l'investissement prives pour le 
developpement du continent africain. 

• 	 Le President de la Banque mondiale a souligne devant le Conseil de secu­
rite des Nations Unies le 15 avril 2004 que le secteur prive a un role 
majeur ajouer clans la reduction des conflits et la construction de la paix, 
par exemple en offrant un emploi et des perspectives professionnelles aux 
jeunes generations de pays ravages par les conflits. Les questions econo­
miques occupent par ailleurs une place croissante clans les negociations de 
paix, tels que les accords de paix au Soudan ou au Guatemala le demontrent7. 

• 	 Devant l'echec de la diplomatie interetatique traditionnelle pour s'atta­
quer efficacement aux grands defis globaux qui menacent la planere, les 
«partenariats public-prive» se multiplient depuis quelques annees, par 
exemple clans la lutte contre la pandemie du VIH/SIDA ou la preserva­
tion des forets. Ainsi, !'ensemble des acteurs concernes par une problema­
tique donnee s'organise en reseau ad hoc, acommencer par les entreprises 
dont le savoir-faire, la capacite d'action et les technologies representent 
un atout majeur8

• 

Devant les attentes croissantes des Organisations non gouvernementa­
les (ONG) et des consommateurs, une majorite des grandes socieres trans­
nationales ont souscrit au concept de responsabilite sociale de l'entreprise et 
ont pris une serie cl'engagements volontaires au titre de la protection de l'en­
vironnement et du respect de di verses normes reconnues en droit internatio­
nal public. Les grandes industries minieres et perrolieres ont par exemple 
annonce en decembre 2000 qu'elles souscrivaient a l'objectif de respecter les 

7 L'Accord sur le partage des richesses conclu par le Gouvernement soudanais et le SPLM/SPLA en janvier 

2004 fixe un cadre pour la gestion et la repartition de la manne petroliere durant une periode interimaire. Au 

Guatemala, les accords de paix conclus en 1996 entre le Gouvernement et la guerilla prevoyaient une hausse 

des recettes de l'Etat par le biais d'une fiscalite accrue selon un bareme progressif. 

8 Jean-Fran~ois Rischard, High Noon: Twenty Global Problems, Twenty Years to Solve Them, Basic Books, 

New York, 2002. 
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droits de l'homme et le droit international humanitaire, et d'en rromouvoir 
le respece. Le Secretaire general des Nations Unies a propose en 1999 aux 
dirigeants du monde des affaires un Pacte mondial (Global Compact) qui 
invite les entreprises as'engager arespecter di verses normes dans le domaine 
des droits de l'homme, des droits sociaux et de l'environnement. Cinq ans 
apres, plus de 1 700 societes privees y ont souscrit. Plus de la moitie de ces fir­
mes sont originaires de pays en developpement alors que ces derniers a\·aient 
eu jusqu'alors tendance a resister a !'imposition de normes sociales et envi­
ronnementales consideree comme une tentative de protectionnisme deguise 
de la part des pays riches. 

Les depenses «philanthropiques» des grandes entreprises au titre de l'aide 
humanitaire et de la cooperation au developpement ont aussi connu une crois­
sance notable ces dernieres annees. Les multinationales qui travaillent dans des 
regions oil les services publics font defaut ont mis en remTe de larges program­
mes en faveur des communautes locales afin de renforcer leur acceptabilite sur 
le terrain et de palier aux carences des institutions publiques. Certaines entre­
prises sont devenues de facro les premiers bailleurs de fonds dans le domaine de 
la sante ou de I'education, devant les gom·ernements, les agences bilaterales de 
cooperation au developpement et les ONG. La compagnie miniere Freeport 
McMoran et Shell ont ainsi investi des montants superieurs aUSS 60 millions 
par an en Papouasie de l'Ouest et dans le Delta du Niger respecti,·ement. Ces 
efforts s'inscrivent dans une politique de gestion des risques selon laquelle il est 
non seulement important de maintenir une image positi,·e de l'entreprise aupres 
des diverses «parties prenantes» de la firme, mais aussi de s'assurer que les com­
munautes locales ne soient pas tentees de mettre en peril la rentabilite des 
investissements realises sur le terrain par des actions violentes. 

Les reponses apponees par le secteur prive ades problematiques sociales 
complexes sont susceptibles d'aviver les tensions au lieu de les apaiser. Une 
etude confiee par Shell aun groupe d'experts en resolution des conflits a exa­
mine en 2003 l'impact des activites de la firme petroliere sur la paix et la secu­
rite dans le Delta du Niger. Selon l'agence de presse Bloomberg, l'etude 
conclut que les activites de Shell ont exacerbe les tensions et la violence clans 
la region plutot que de les reduire. Shell ne souscrit pas aux recommandations 
de l'erude qui preconise une cessation pure et simple des activites de la firme 
perroliere dans le Delta du Niger («on-shore»), mais affirme vouloir modifier 
ses pratiques, y compris en matiere de developpement communautaire et de 

9 Voluntary Principles on Security and Human Rights for Extractive Industries, 20 December 2000. 
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gestion de la securite afin de contribuer areduire les conflits10
• Tout comme les 

agences de developpement et les organisations humanitaires avant elles, les 
entreprises apprennent aleur tour que des projets de soutien aux communautes 
locales realises avec les meilleures des intentions peuvent avoir des effets nega­
tifs, opposes aux objectifs initiaux. Ces firmes sont toujours plus nombreuses a 
engager des specialistes de l'humanitaire et du developpement pour gerer leurs 
projets et modifier certains comportements al'interieur de l'entreprise. 

D'autre part, diverses socieres transnationales offrent la possibilite a 
leurs collaborateurs de consacrer une partie de leur temps de travail a de 
«bonnes ceuvres», notamment en offrant leurs services gratuitement ou abas 
prix a des organisations caritatives. Les objectifs sont divers: conquerir des 
parts de marches au sein du secteur abut non lucratif en plein expansion, 
ameliorer l'image de l'entreprise, motiver et fideliser les employes, acquerir 
de nouvelles competences susceptibles d'etre utiles a l'entreprise, etc. 

Finalement, une serie de cabinets de consultants et de societes privees 
se sont specialises clans le soutien aux reformes economiques et ala privatisa­
tion, la cooperation au developpement, la rehabilitation post-conflit et l'aide 
humanitaire. Abt Associates s'est par exemple vu confier par l'Agence ame­
ricaine de cooperation au developpement USAID en 2003 un contrat visant 
aassurer la prompte rehabilitation du systeme de sante en Iraq pour plusieurs 
dizaines de millions de dollars. Parmi les autres societes privees engagees clans 
la rehabilitation post-conflit figurent essentiellement des firmes americaines 
telles que Chemonics International, PADCO Inc. et DPK consulting qui 
fournissent des conseils et un appui clans divers domaines, y compris en 
matiere de gouvernance et de privatisations d'organismes publics, que ce soit 
en lrak, en Afghanistan ou au Soudan. 

Emergence du «tiers secteurn 

L'un des phenomenes les plus frappants de ces dernieres decennies est 
!'emergence des ONG clans la sphere publique, que ce soit au niveau du 
debat politique, de la defense des droits de groupes vulnerables ou de l'aide 
humanitaire. Le Comite d'aide au developpement de l'OCDE estime les 
depenses des ONG aUS$ 7,6 milliards pour 2001 11 Selan le rapport Global• 

10 Source: <http:/Iquote.bloomberg.com/ apps/news?pid=10000085&sid=aC3m6AFYzJjM&refer=europe> 

(site visite le 03.12.2004). 

11 Source: Development Co-operation Committee (DAC) Statistics, <http://www.oecd.org/department/ 

0,2688, en_2649_34447 _1_1_1_1_1,oo.html> (site visite le 03.12.2004). 

http://www.oecd.org/department
http:quote.bloomberg.com
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Humanitarian Assistance 2003, l'aide humanitaire fournie par les ONG depas­
sait US$ 2,5 milliards en 2001. Les plus grandes organisations gerent des 
sommes plus elevees que les depenses globales d'aide au developpement de 
divers pays de l'OCDE. Elles sont actives clans un nombre plus eleve de pays 
que certains gouvernements donateurs, et ont une influence politique egale 
OU superieure ade nombreux ministeres d'aide au developpement12

• 

Corollaire de la tendance des Etats asous-traiter OU agerer adistance 
leurs programmes d'aide humanitaire et de cooperation au developpement, la 
part des Etats clans le financement des activites internationales des ONG est 
passee de 1,5 % en 1970 aplus de 40% en 199813 

• A titre d'exemple, 44% des 
depenses du Haut Commissariat des Nations Unies pour les Refugies en 2001 
ont transite par des ONG. Etant donne les defis securitaires et les difficultes 
d'acces que rencontrent les acteurs humanitaires et agents de la reconstruc­
tion clans des contextes tels que l'Afghanistan OU l'lrak, ils sous-traitent a 
leur tour l'execution de leurs programmes ades «ONG» locales qui se reve­
lent souvent tenir plus de l'entite commerciale que de !'organisation abut 
non lucratif. En l'absence d'alternatives economiques viables, nombre d'en­
trepreneurs afghans ou irakiens creent en effet des ONG afin de beneficier de 
la manne financiere des programmes de reconstruction en sous-traitance. Si 
ce mecanisme permet d'offrir du travail et un revenu temporaire aune petite 
partie de la population, voire de leur fournir de nouvelles competences et de 
nouvelles technologies, le developpement economique along terme ne sau­
rait reposer sur !'emergence d'une multitude d'ONG locales dont le finance­
ment sur la duree est condamne ase tarir. 

Sous la pression des gouvernements donateurs, eux-memes soumis ade 
fortes exigences d'efficacite et de reporting, les ONG adoptent elles aussi des 
methodes manageriales et financieres inspirees du monde des affaires: plani­
fication et budget en fonction d'objectifs predefinis, recherche du meilleur 
rapport cout/benefice, suivi et evaluation systematique de l'impact des pro­
grammes par le biais d'indicateurs quantitatifs, etc. 

Les organisations humanitaires travaillent tres frequemment en parte­
nariat avec des organisations locales publiques ou privees, que ce soit pour 
soutenir le systeme penitentiaire, les services de sante ou le systeme d'adduc­
tion d'eau. Dans ce contexte, il devient imperatif pour les organisations 
humanitaires de ma!triser les outils de base de gestion administrative et 

12 Source: < http://www.globalhumanitarianassistance.org > (site visite le 03.12.2004). 

13 Robin Davies, «The Relief Industry», in ICRC (ed.), Forum - War, Money and Survival, CICR, Geneve, 
2000. 

http:http://www.globalhumanitarianassistance.org
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financiere pour soutenir les institutions locales partenaires et comprendre 
comment les fonds et le materiel qu'elles apportent sont alloues au sein des 
systemes locaux. Une bonne comprehension des contraintes budgetaires et 
institutionnelles des partenaires locaux permet aussi d'assurer une certaine 
perennite des projets une fois que les acteurs exterieurs quittent les lieux 
apres la crise. 

Sur cette toile de fond, les cloisons entre le monde des affaires et le 
monde associatif se lezardent et les echanges entre cadres d'entreprises pri­
vees et d'organisations humanitaires se multiplient. L'ONG britannique 
Oxfam a ainsi fait appel a des managers confirmes issus de grandes entrepri­
ses plutot qu'a des experts de l'aide humanitaire pour prendre la direction de 
ses programmes internationaux et les gerer avec efficacite clans des pays en 
developpement14

• 

Enjeux et implications pour l'action humanitaire 

Les phenomenes decrits ci-dessus posent de serieux defis a une organi­
sation humanitaire telle que le Comite international de la Croix-Rouge 
(CICR). Nous proposons de les examiner plus en detail en se penchant sur 
l'emergence des compagnies militaires privees clans les conflits contempo­
rains, ainsi que sur la privatisation de l'approvisionnement en eau ainsi que 
du systeme carceral et des services de sante. 

Privatisation de la guerre 

Le marche des services de securite est en pleine expansion depuis la fin 
de la guerre froide. Selon les experts, le chiffre d'affaires des compagnies mili­
taires privees depassait deja les US$ 100 milliards en 2002, soit avant le 
conflit irakien. La multiplication des ces firmes actives en lrak depuis l'inter­
vention des Forces coalisees a suscite un interet accru de la part des medias 
pour ce phenomene. L'assassinat d'employes americains de la firme Blackwater 
a Fallujah ainsi que l'implication d'employes de CACI International et Titan 
Corp. clans les mauvais traitements infliges a des detenus clans la prison 
d'Abu Ghraib ont mis en lumiere la gamme de plus en plus variees de servi­
ces offerts par les compagnies privees: soutien logistique, formation et entrai­
nement des forces armees et de la police, interrogatoires et travail d'intelli­
gence, securisation de lieux strategiques, protection rapprochee de personnalites 
du monde politique et economique, participation directe aux hostilites, etc. 

14 Nick Pandya, «Oxfam Shops for Managers», The Guardian, 26 June 2004. 
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La motivation premiere de ces firmes reste evidemment l'appat du gain, 
ce qui ne va pas sans poser des questions d'ordre ethique clans le cadre de 
conflits armes clans lesquels la majorite des victimes sont des civils. Suivant 
une rationalite purement economique, ces societes ont inten~t a voir la 
demande pour leurs services crol:tre par le biais d'une hausse du sentiment 
d'insecurite, voire d'une multiplication des conflits armes. La compression 
des Couts visant a maximiser leur profit suite a la conclusion d'un contrat 
peut aussi avoir divers effets negatifs d'un point de vue humanitaire. Outre 
cette question d'ordre ethique, Peter Singer releve clans un ouvrage de refe­
rence sur l'emergence de l'industrie militaire privee15 que le pouvoir legislatif 
risque de perdre le controle qu'il est a meme d'exercer sur l'engagement de 
troupes a l'etranger en raison des contrats de sous-traitance que le pouvoir 
executif conclut directement avec les societes privees de securite. 

Une organisation humanitaire telle que le CICR n'a pas pour habitude 
de s'exprimer sur la legitimite des parties engagees clans la conduite des hosti­
lites. De ce fait, la question n'est pas tant de s'exprimer sur le phenomene de 
privatisation en tant que tel. La principale preoccupation du CICR est plutot 
de s'assurer que la privatisation d'activites qui etaient traditionnellement exe­
cutees par des armees regulieres OU des forces d'opposition - du moins ces 

'deux derniers siecles - n'affecte pas negativement les victimes des conflits 
armes. Aussi, il est essentiel que les Etats signataires des Conventions de 
Geneve de 1949 assument leur responsabilite de faire respecter le droit huma­
nitaire, y compris par des contractants prives de securite qui operent sur leur 
territoire OU qu'ils contractent pour des operations al'etranger. 

Ace titre, l'Article 1 commun aux Conventions de Geneve stipule que 
les Etats signataires s'engagent non seulement a respecter eux-memes, mais 
aussi afaire respecter ces Conventions. Le Projet d' articles sur la responsabilite 
de l'Etat pour fait internationalement illicite, elabore par la Commission du droit 
international et adopte par l'Assemblee generale des Nations Unies en 2001, 
confirme en outre un important principe en droit international public. 11 sti­
pule que les Etats sont responsables non seulement des actes commis par 
leurs propres organes, mais aussi par toute personne ou entite qui n'est pas un 
organe de l'Etat, mais qui est habilitee par le droit de cet Etat aexercer des 
prerogatives de puissance publiques (Art. 5). L'article 8 ajoute que «le com­
portement d'une personne ou d'un groupe de personnes est considere comme 

15 Peter Singer, Corporate Warrior: The Rise of the Private Military Industry. The Privatization of War, New 
Books, Inc., Portland, 2003. 
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un fait de l'Etat d'apres le droit international si cette personne ou ce groupe 
de personnes, en adoptant ce comportement, agit en fait sur les instructions 
ou les directives ou sous le contr6le de cet Etat». 

Dans ce contexte, il s'agit de clarifier les responsabilites respectives des 
gouvernements et des societes privees de securite. Quelle est par exemple la 
juridiction qui doit etre saisie en cas de violation du droit humanitaire par un 
employe sud-africain engage par une societe americaine en Irak? Quelles 
sont les obligations de l'Etat ou la violation a ete commise, du pays d'origine 
de l'employe, du gouvemement qui a conclu le contrat avec la societe privee 
de securite et de la firme elle-meme? L'objectif est d'eviter que le flou juri­
dique existant ne confere une immunite de fait aux employes de compagnies 
militaires privees qui commettraient des violations du droit humanitaire. 
Pour ce faire, il s'agit de s'assurer que ces derniers connaissent ce droit et 
s'engagent a le respecter. De plus, il est essentiel de prevoir un systeme de 
sanctions en cas de violations du droit international humanitaire, quelle que 
soit la nationalite de l'auteur des abus, de la societe pour laquelle il travaille, 
et le pays clans lequel la violation a ete commise. 

La question des droits et responsabilites de tous les acteurs concernes 
par les activites d'une compagnie militaire privee devient encore plus com­
plexe clans les cas ou cette derniere sous-traite elle-meme une partie de son 
mandat a des milices privees locales, ou qu'elle opere pour le compte d'une 
entreprise multinationale plut6t que pour un Etat. Trop souvent, les contrats 
confies a des compagnies militaires privees ne comportent aucune clause 
relative au respect des droits de l'homme ou du droit international humani­
taire. Pour le CICR, il est imperatif qu'un cadre normatif adequat soit adopte 
par les Etats. En outre, les contrats passes entre les diverses parties ainsi que 
la formation des employes des societes privees doivent concourir aminimiser 
les risques de violations du droit international humanitaire dont pourraient 
patir les communautes affectees par les conflits armes. 

Privatisation de l'approvisionnement en eau 

Depuis plusieurs decennies, les regies publiques chargees de l'approvi­
sionnement en eau potable et du traitement des eaux usees ont ete partielle­
ment privatisees, notamment clans les pays en developpement sous l'impul­
sion des institutions financieres internationales. Ainsi, la gestion des stations 
de pompage et de traitement de l'eau ainsi que le systeme d'adduction d'eau 
et la perception des redevances aupres des usagers ont ete confiees a des 
entreprises multinationales par le biais de contrat de concessions ou d'affer­
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mage. Par ces mesures, la Banque mondiale et d'autres institutions financie­
res entendent ameliorer l'efficacite et la rentabilite du secteur. 

Or, le marche de l'eau comporte diverses specificites qui le distinguent 
d'autres marches. La rentabilite du secteur depend entre autres du prix de 
vente du metre cube de l'eau qui est frequemment soumis a des plafonds souvent 
arbitrairement fixes par les gouvemements pour des raisons politiques. En cas 
de crise humanitaire, l'acces a l'eau potable demeure une priorite absolue pour 
eviter les epidemies et preserver la sante publique, notamment clans les centres 
urbains. De ce fait, il est essentiel que les operateurs prives continuent a foumir 
leurs services a la population en cas de guerre, meme s'il n'est techniquement 
plus envisageable de prelever les redevances aupres des consommateurs, et par 
consequent de generer des profits. Priver la population d'eau potable constitue 
en outre une violation grave du droit international humanitaire. 

Sur la base d'un simple calcul de rentabilite, ces firmes sont tentees de se 
retirer du marche en cas de conflit arme pour eviter les pertes. Au nom de la 
responsabilite de l'entreprise et clans une perspective de long terme, certaines 
entreprises decident neanmoins de poursuivre leur travail malgre la situation 
de guerre et cherchent alors a limiter les pertes par divers moyens, y compris le 
recours aux fonds disponibles pour l'aide humanitaire et la reconstruction. 

Pour les Etats donateurs comme pour les organisations humanitaires, il 
est essentiel d'assurer l'approvisionnement en eau de la population. La ques­
tion se pose alors de savoir si - et jusqu'a quel point - soutenir une entreprise 
multinationale sans que les fonds et le materiel mis a disposition ne devien­
nent une subvention indue, contraire aux dispositions de l'Organisation 
mondiale du Commerce et injustifiable envers les contribuables et les 
concurrents. Une option consiste a avancer les fonds en specifiant que ceux­
ci seront deduits des dettes de l'Etat envers l'entreprise concessionnaire des 
que la perception des redevances aupres des consommateurs aura pu etre 
retablie. En tout etat de cause, la responsabilite des entreprises en cas de 
conflits armes clans des secteurs aussi vitaux que l'approvisionnement en eau 
merite d'etre beaucoup plus clairement specifiee clans les contrats de conces­
sions, notamment lorsque la Banque mondiale ou d'autres organisations 
intemationales soutiennent le processus de privatisation. 

Certains responsables humanitaires refusent de travailler en partena­
riat avec les societes transnationales pour des raisons de principe. D'autres se 
demandent pourquoi se montrer si reticent avec des operateurs prives alors 
que la communaute humanitaire soutient des regies publiques clans d'autres 
pays en crise sans jamais effectuer d'audit detaille, meme si certaines de ces 
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regies sont reputees pour leur manque de transparence et la mauvaise gestion 
des fonds octroyes. Ces diverses positions traduisent des sensibilites person­
nelles et des positions propres achaque organisation. 

Privatisation du systeme carceral 

Dans de nombreux pays, certains etablissements penitentiaires sont 
geres en partenariat entre les secteurs public et prive. Des services aux detenus 
tels que la restauration et les soins de sante sont sous-traites ades societes pri­
vees clans un nombre croissant de contextes. Toutefois, c'est notamment clans 
les pays anglo-saxons16 que des societes privees17 en sont venues a gerer cer­
tains etablissements penitentiaires clans leur ensemble, y compris en ce qui 
conceme les services de surveillance et de gardiennage. L'objectif de maximi­
sation du profit poursuivi par les societes privees peut entrer en contradiction 
directe avec les contraintes et objectifs du systeme carceral, tel que garantir 
des conditions de detention satisfaisantes aux personnes internees, ne pas 
abuser du travail des detenus pour en tirer profit, ou encore preparer et favori­
ser la reintegration sociale des detenus. D'un point de vue purement econo­
mique, ces societes ont tout interet avoir la demande croltre, autrement dit a 
voir le nombre de leurs clients augmenter clans les lieux de detention, tout en 
comprimant les couts de fonctionnement lies ala gestion des prisons. 

Lorsque les employes d'une societe multinationale commettent des 
abus sur les detenus dont ils ont pour mission de s'occuper, di verses questions 
se posent: qui est responsable et qui doit etre sanctionne: l' employe, la com­
pagnie ou le ministere de tutelle? Quelle est la responsabilite de l'Etat d'ori­
gine de la societe privee et de l'Etat ou les abus ont ete commis? Sous quelle 
juridiction et selon quelles procedures le cas doit-il etre traite? Le contrat 
passe entre l'Etat et la compagnie prevoit-il des dispositions specifiques acet 
effet? A qui les organisations de defense des droits de l'homme doivent-elles 
adresser leurs observations en premier lieu? Avec qui doivent-elles privile­
gier le dialogue pour ameliorer les conditions des detenus? 

Privatisation des services de sante 

L'acces gratuit aux soins n'est pas ou plus une realite pour les patients 
clans la grande majorite des pays en crise, a l'exception des soins foumis 
directement par les organisations humanitaires. En regle generale, l'on assiste 

16 Afrique du Sud, Australie, Etats-Unis, Nouvelle-Zelande, Royaume-Uni. 


17 Par exemple: Group 4 Securicor; Serco; GEO Group Inc. 
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a l'emergence d'un systeme de sante a double vitesse, avec des structures pri­
vees qui foumissent des soins de Bualite auxquels seuls les plus riches peuvent 
acceder, et des structures publiques en faillite qui sont toujours plus nom­
breuses a introduire un systeme de recouvrement partiel des couts par la fac­
turation des soins, et dont les employes mal payes prelevent de multiples 
taxes et honoraires informels aupres des patients. 

Pour les organisations humanitaires qui s'efforcent de soutenir ces 
structures durant les periodes de crise, il devient toujours plus important de 
pouvoir foumir des conseils en matiere de gestion administrative et finan­
ciere aux structures de sante et d'en comprendre le fonctionnement pour etre 
mieux a meme d'apporter une aide pertinente et durable. 

Conclusion 

La privatisation d'activites qui etaient du ressort exclusif des Etats ou 
d'organisations intemationales par le passe n'a pas encore fait l'objet d'etudes 
rigoureuses qui permettraient de degager des conclusions definitives quant 
aux merites, risques et desavantages de cette tendance d'un point de vue 
politique, economique, social, etc. Comme nous l'avons vu clans cet article, 
les crises humanitaires - de par leurs specificites et les implications drama­
tiques pour les victimes - mettent en exergue de maniere particulierement 
saillante quelques-uns des principaux defis et questions de fond que posent la 
privatisation et la sous-traitance de services publics essentiels. 

La premiere question toume autour de la compatibilite entre l'objectif 
de maximisation du profit propre aux entreprises privees et celui du maintien 
de la securite et de la sante publique propre aux Etats. En effet, le marche en 
tant qu'institution permet au jeu de l'offre et de la demande ainsi qu'a la 
concurrence de s'exprimer librement, avec pour objectif d'obtenir une allo­
cation optimale des ressources et de stimuler la creativite et !'innovation 
pour repondre aux besoins des consommateurs, voire susciter de nouveaux 
besoins. Mais le marche n'est evidemment dote d'aucune ethique intrin­
seque: les mecanismes de l'offre et de la demande s'appliquent aussi bien au 
marche des actions ou du caf~ qu'au marche de la prostitution infantile ou de 
la coca·ine. 11 appartient a l'Etat de proscrire ou d'encadrer certains marches 
pour des raisons d'ordre public, de securite, de morale, de sante OU autres. 11 
~ui appar~ient,~us~i de resister aux pressions de societes privees qui pourraient 
etre ~e~tees d mc1ter les autorites a stimuler la demande pour leurs services, a 
savmr a engager, poursuivre ou intensifier un conflit arme clans le cas de com­
pagnies militaires privees. 
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Dans cet article, notre propos n'est pas de porter un jugement de valeur 
sur le phenomene et les acteurs de la privatisation. Par contre, la realite sur le 
terrain demontre que pour proteger les victimes de conflits armes, il est impe, 
ratif que les Etats se dotent d'un cadre normatif adequat pour eviter que l'ex, 
plosion du marche des societes privees de securite ne s'accompagne d'un 
affaiblissement du droit international humanitaire et d'une multiplication 
des violations du droit international humanitaire par des employes de socie, 
tes privees qui jouiraient d'une impunite de fait. 

En outre, il est essentiel que les contrats de sous,traitance confies par 
des gouvernements a des societes privees dans des domaines aussi sensibles 
que l'approvisionnement en eau et la gestion des prisons prevoient des clau, 
ses precises relatives aux responsabilites et obligations de chaque partie en 
cas de conflit arme, ainsi que des mecanismes d'incitation economique et 
financiere pour garantir que les preoccupations humanitaires soient prises en 
compte de maniere prioritaire en cas de force majeure. Sans quoi les societes 
privees auront beau jeu de se referer aux termes des contrats passes avec les 
autorites qui ne comporteraient aucune disposition a cet effet. 

La deuxieme question porte sur le respect du droit international par les 
societes privees et la responsabilite de l'Etat lorsque les activites de ces socie, 
tes sont susceptibles de mettre en danger le respect du droit international 
humanitaire. Comme nous l'avons vu en matiere de droit international 
public, les Etats sont responsables des actes commis par toute personne ou 
entite habilitee a exercer des prerogatives de puissance publique ou qui agit 
(de facto) sur les instructions ou sous le controle de l'Etat. 

La troisieme controverse concerne l'exercice meme de la democratie, a 
savoir le risque pour le pouvoir legislatif de perdre toute autorite et capacite 
de controle sur des questions aussi delicates que les modalites d'une interven, 
tion militaire a l'etranger, et ce par le biais de contrats de sous,traitance lais, 
ses a la discretion du pouvoir executif. Pour Peter Singer, de la Brookings 
Institution, c'est deja le cas pour les contrats passes par l'administration ame, 
ricaine avec nombre de compagnies militaires privees actives en Irak. 

La quatrieme et derniere question que nous souhaitons soulever ici 
porte sur le bilan economique de ce phenomene de privatisation. En d'autres 
termes, quels sont les couts et les benefices pour les usagers des services ainsi 
privatises et pour les contribuables qui en assurent indirectement le finance, 
ment. Le principal argument des responsables politiques et des institutions qui 
promeuvent les privatisations repose sur le gain d'efficacite et les economies 
qui en resultent. Si la fin de la guerre froide a consacre la superiorite de l'eco, 
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nomie de marche sur l'economie planifiee, le bilan de la privatisation des ser­
vices publics reste sujet a controverses. Une etude publiee en 1998 par Abt 
Associates - une societe de conseil americaine qui foumit des services clans le 
domaine des reformes economiques et de la privatisation et ne peut etre soup­
~onnee de vehiculer des prejuges negatifs a cet egard - conclut que !es analy­
ses et donnees disponibles ne demontrent pas que le recours a des societes pri­
vees clans le domaine penitentiaire permet de realiser des economies18

• Plus 
incisif, l'organisation «War on Want» affirme que la privatisation de nom­
breux services publics a aggrave la pauvrete clans !es pays en developpement 
et que l'agence britannique de cooperation au developpement en soutenant 
ces reformes a contribue a enrichir !es consultants et entreprises privees bri­
tanniques plutot qu'a reduire la pauvrete clans les pays beneficiaires19

• 

L:organisation en appelle a la creation d'une commission independante chargee 
d'examiner l'ampleur des privatisations clans les pays en developpement et 
leurs effets. Dans l'attente d'etudes rigoureuses, il convient de considerer les 
avantages de differents arrangements institutionnels entre les secteurs public 
et prive avec prudence. 

Les organisations humanitaires tentent de suivre et d'interpreter cette 
evolution, d'en evaluer les consequences en termes de besoins et d'actions 
humanitaires et de s'adapter en consequence. Pour le CICR, cette evolution 
requiert un renforcement du dialogue avec les Etats pour assurer le respect du 
droit international humanitaire clans des secteurs en voie de privatisation 
partielle tels que la formation des forces armees, le soutien aux combats, la 
gestion de lieux de detention ou l'acces a l'eau et aux soins de sante. 

18 The Sentencing Project, Prison Privatization and the Use of Incarceration, Update of September 2004. 

Source:< http://www.sentencingproject.org/pdfs/1053.pdf >(site visite le 03.12.2004). 

19 Duncan Campbell, «UK accused of using aid to promote privatisation», The Guardian, 27 September 
2004. 

http://www.sentencingproject.org/pdfs/1053.pdf


743 RICR DECEMBRE IRRC DECEMBER 2004 VOL. 86 N' 856 

Resume 

Privatization, Outsourcing and Public-private Partnerships: 

Charity.com or Business.org? 

Gilles Carbonnier 

Today's tendency to privatize or outsource many activities hitherto considered 
the exclusive preserve of the State has given rise to sharp debate. This phenomenon 
is of direct concern to humanitarian organizations when it involves essential public 
services such as the water supply and health care. Privatizing the realms of defence 
and security - the very core of State prerogative - raises serious legal and 
humanitarian questions. In this article the author takes a brief look at developments 
in the interaction between the State and the private sector, as well as at the emer­
gence of the non-profit sector. The specific nature of humanitarian emergencies 
brings out in particularly stark contrast some of the main challenges related to the 
privatization and outsourcing of public services and security. The author dwells in 
particular on the privatization ofmilitary functions (including the running ofdeten­
tion places), of health care and of the supply of drinking water. He examines the 
role, responsibility and obligations of the various parties concerned. The economic 
rationale behind these practices is put into question, as well as the compatibility 
between the corporate motive of profit-maximization, on the one hand, and the 
need to ensure public security and health on the other. The author suggests that 
humanitarian agencies need to better understand how the private sector operates 
and how they may interact with it. There is a need to better assess both the po­
tential benefits and risks resulting from the current privatization and outsourcing 
trend - with the ultimate objective of ensuring more effective protection and 
assistance for people affected by war. 

http:Business.org
http:Charity.com
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Existentialism in Iraq: Security Council 

Resolution 1483 and the law of occupation 


MARTEN ZWANENBURG* 

The gulf war of 2003 and its aftermath have led to passionate debates 
among lawyers. Most of this debate has focused on questions of jus ad bellum, 
in particular the legality of the attack on Iraq by the United States (US), the 
United Kingdom (UK) and their allies in March 2003. 1 Questions of jus in 
hello have received less attention. This is unfortunate, because the occupa­
tion of Iraq by the US and the UK is one of the few instances in which States 
have accepted that the law of occupation is applicable to them. Hitherto the 
law of occupation has mostly been addressed in the context of the Israeli­
occupied territories. Israel denies that the law of occupation applies to those 
territories de jure, although it has stated that it applies the law de facto. 2 

In the case of Iraq, the situation was governed not only by the law of 
occupation but also by United Nations Security Council resolutions. The 
question is how these two legal instruments relate to each other. It is argued 
in this article that Resolution 148Jl may have made certain inroads on the 
law of occupation. The goals set for the occupying powers in the resolution 
with regard to the political and economic transformation of Iraq, as well as 
the resolution's reference to States contributing troops to the multinational 
stabilization force, opened up the possibility to go beyond some of the limits 
set by the law of occupation or even not to apply that law at all. A number of 
concrete examples are discussed below. This argument is based on the prem­
ise that the UN Security Council may derogate from international law when 
it is acting under Chapter VII of the UN Charter. The question whether and 

* Marten Zwanenburg is a lawyer for the Department of Defence of the Netherlands. He holds a doctorate 

from the University of Leiden. The views expressed in this article are the author's personal views and do not 

necessarily represent those of the Department of Defence of the Netherlands. The author gratefully acknowl­

edges comments and suggestions by the members of the Working Group on the Law of International 

Organizations of the Netherlands International Law Society. 
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under which conditions this is a valid premise received much scholarly dis­
cussion in the 1990s.4 That discussion was centred in particular on possible 
legal limits to the imposition of economic sanctions, as well as the subject 
matter of the Lockerbie case before the International Court of Justice (IC}). 
However, these two debates have not led to definitive legal conclusions. 
Although the occupation of Iraq came to an end in June 2004, this does not 
affect the importance of reflecting on the relationship between the law of 
occupation and Security Council resolutions. Legislation promulgated by the 
occupying powers in Iraq remained in force after the transfer of authority, 
and consequently such legislation continues to have effect. 5 Nor can the 
eventuality of other circumstances in which the law of occupation and 
Security Council resolutions address the same situation be excluded.6 

Apreliminary question 
A preliminary question which may be asked before considering 

whether the Security Council can and has set aside the law of occupation is 
how that law can be reconciled with measures needed to initiate a transition 
process, i.e. a complete restructuring of a formerly authoritarian State sys­
tem. In other words, is the law of occupation itself sufficient to make such a 
transformation possible without Security Council involvement? Although 
this is an important question, it is not the main focus of this article. At least 

1 See e.g. Colin Warbrick, "The use of force against Iraq", International & Comparative Law Quarterly, 

Vol. 52, No. 3, 2003, p. 811 (2003); "Agora: Future implications of the Iraq conflict", American Journal of 
International Law, Vol. 97, No. 3, July 2003, p. 553. 

2 On the applicability of the law of occupation in the Israeli-occupied territories, see International Court of 

Justice, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 

Opinion, 9 July 2004. Not yet published but available at the website of the ICJ: 

http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm (last visited 25 October 2004). 

3 SC Res. 1483, 22 May 2003. 

4 See e.g. Gabriel Oosthuizen, "Playing the devil's advocate: The United Nations Security Council is 

unbound by law", Leiden Journal of International Law, Vol. 12, No. 3,1999, p. 549; Bernd Martenczuk, "The 

Security Council, the International Court and judicial review: What lessons from Lockerbie?", European Journal 

of International Law, Vol. 10, No. 3, 1999, p. 517; Terry Gill, "Legal and some political limitations on the power 

of the UN Security Council to exercise its enforcement powers under Chapter VII of the Charter", Netherlands 
Yearbook of International Law, Vol. 26, 1995, p. 33. 

5 T~us .the .v~lidity of the Coalition Provisional Authority's legislation which was in breach of occupation law 

and which '.s still in force could be disputed insofar as it has not been explicitly ratified by the interim government. 

6 Consider ~or ~xample the possible scenario of the UK government intervening militarily in Sudan, as it 

~as suggested it might, and the Security Council subsequently adopting a resolution in response to the situa­

tion. See Matthew Tempest, "Blair: Nothing is ruled out in Sudan", The Guardian, 22 July 04.
20

http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm
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in the specific case of Iraq, it is very doubtful that without Security Council 
cover this result could have been achieved.7 Moreover, as this article will 
demonstrate, in a number of instances States have in the case of Iraq explic­
itly or implicitly relied on Security Council authorization and not on the law 
of occupation to justify their actions and positions. This strongly suggests 
that in their own opinion these actions and positions went beyond the limits 
of the law of occupation. In this case, they themselves answered the prelimi­
nary question in the negative. 

This article will not discuss in any detail the question whether the law 
of occupation should be amended to render it more conducive to the trans­
formation of States. Proponents of such amendments should realize, how­
ever, that a more liberal law of occupation could encourage States to attempt 
regime change, because it could make it easier for them to do so without 
breaching the law.8 

Conflict and occupation in Iraq 

After the US and UK armed forces, supported by a small number of 
troops from Australia and Poland, defeated the Iraqi armed forces, they 
became the de facto authority in Iraq. The two countries took steps to put in 
place a postwar administration. This administration, initially known as the 
Office of Reconstruction and Humanitarian Aid (ORHA), was headed by 
retired US General Hay Gamer, who reported to the Pentagon. A few 
months later, L. Paul Bremer Ill, a US diplomat, was appointed to direct the 
postwar administration, renamed the Coalition Provisional Authority 
(CPA).9 The CPA arrogated broad powers to itself. 10 On 16 June 2003 it 
issued "Coalition Provisional Order Number l ". This Order states inter alia 
that the CPA "shall exercise powers of government temporarily in order to 
provide for the effective administration of Iraq during the period of transi­
tional administration" 11 and that it "is vested with all executive, legislative 

7 See David Scheffer, "Beyond occupation law", American Journal a{ International Law, Vol. 97, No. 4, 

October 2003, p. 844; Mahmoud Hmoud, "The use of force against Iraq: Occupation and Security Council 

Resolution 1483", Cornell International Law Journal, Vol. 36, 2004, p. 449. But see Eyal Benvenisti, "The 

Security Council and the law on occupation: Resolution 1483 on Iraq in historical perspective", at 

http://www.tau.ac.il/law/members/Benvenisti/work.html (last visited 20 October 2004). 

8 On regime change see Michael Reisman, "Why regime change is (almost always) a bad idea", American 

Journal of International Law, Vol. 98, No. 3, July 2004, p. 516. 

9 Steven. R. Weisman, "US set to name civilian to oversee Iraq", New York Times, 2 May 2003. 

10 Mike Allen, "Expert on terrorism to direct rebuilding", The Washington Post, 2 May 2003. 

11 Coalition Provisional Authority Regulation Number 1, 16 May 2003, CPA/REG/16 May 2003/01, Section 1 (1). 

http://www.tau.ac.il/law/members/Benvenisti/work.html
http:itself.10
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and judicial authority necessary to achieve its objectives, to be exercised 
under relevant UN Security Council resolutions."12 

Application of the law of occupation 

Scope of application 

At some point in this period, the US and the UK became occupying 
powers under international humanitarian law. 13 Both the Regulations 
annexed to the 1907 Hague Convention (IV) respecting the Laws and 
Customs of War on Land,14 and the Fourth Geneva Convention of 194915 

contain provisions on occupation. Article 42 of the 1907 Hague Regulations 
provides that: "Territory is considered occupied when it is actually placed 
under the authority of the hostile army. The occupation extends only to the 
territory where such authority has been established and can be exercised."16 

The said article makes clear that whether or not a territory is occupied 
is a question of fact. Neither the occupant nor any other party is required to 
declare that there is an occupation. The article also appears to require that 
the occupant is actually exercising control over the territory. As the 
American Military Tribunal sitting at Nuremberg also made clear in the 
Hostages trial, this requirement must not be read restrictively. It is sufficient 
that the occupying forces "could at any time they desired assume physical 
control of any part of the country."17 In the cases of Greece and Yugoslavia, 
with which the Tribunal was dealing, the fact that there were guerrilla oper­
ations against the Germans and that the guerrillas were able to control sec­
tions of those countries at various times did not detract from the conclusion 
that there was an occupation. It is submitted that the same applies to Iraq. 

12 Ibid., Section 1 (2). 

13 As discussed below, a territory becomes occupied when it is actually placed under the control of the 
occupying forces. It is submitted that the precise point in time at which this occurred in the case of Iraq could 
only be ascertained by commanders on the ground. In any event it can safety be said that on 1 May 2003, 
when President Bush declared the end of major combat operations, Iraq was occupied. 

14 Regulations respecting the Laws and Customs of War on Land, annexed to the Hague Convention (IV) 

respecting the Laws and Customs of War on Land, 18 October 1907, 2 AJIL Supp. 90 (1908), TS No. s39, 20s 
Parry's TS 277 (Hague Regulations). 

15 Convention relative to the Protection of Civilian Persons in Time of War, 12August1949, 7S LINTS 287 
(Fourth Geneva Convention). 

16 United States v. Wilhelm List and others (the Hostages Trial), United States Military Tribunal, 
Nuremberg, VIII Law Reports ofTrials of War Criminals ss (1949). 

17 Ibid., at S6. See also Gerard von Glahn, The Occupation of Enemy Territory: A Commentary on the Law 

and Practice ofBelligerent Occupation, University of Minnesota Press, Minneapolis, 19S7. p. 28. 
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Common Article 2 of the 1949 Geneva Conventions provides that the 
Conventions apply to all cases of partial or total occupation of the territory 
of a High Contracting Party, even if the said occupation meets with no 
armed resistance. The ICRC Commentary to the Fourth Geneva 
Convention states that the term "occupation" as used in that Convention 
has a wider meaning than it has in Article 42 of the Regulations annexed to 
Hague Convention (IV) of 1907. According to the Commentary, so far as 
individuals are concerned, the application of the Fourth Geneva 
Convention does not depend upon the existence of a state of occupation 
within the meaning of the Article 42 of the Hague Regulations. 18 This point 
of view was also adopted by Trial Chamber I of the International Criminal 
Tribunal for the former Yugoslavia in its judgment in Prosecutor v. Naletilic 
and Martinovic. The Trial Chamber gave a twofold definition of "occupa­
tion". It held that for the purposes of Article 42 of the Hague Regulations of 
1907, actual control of the territory is required, 19 and listed a number of fac­
tors helpful in determining whether actual control is established. The 
Chamber adopted a different test with regard to occupation in the sense of 
the Fourth Geneva Convention of 1949. According to the Chamber, the 
application of the law of occupation as it affects "individuals" as civilians 
under that Convention does not require the occupying power to have actual 
authority. For the purposes of those individuals' rights, a state of occupation 
exists once they fall into "the hands of the Occupying Power."20 The Trial 
Chamber's interpretation of the scope of application of the Fourth Geneva 
Convention's provisions on occupation is questionable. It appears to con­
flate the determination of "protected person" with the determination of an 
occupation, and does not recognize that the Convention contains a number 
of provisions that apply specifically to occupied territories. 

The ICJ's Advisory Opinion on the Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territories, although it 
addressed the law of occupation, did not take an explicit position on the 
question of scope considered above.21 

18 Jean Pictet (ed.), The Geneva Conventions of12 August 1949: Commentary, (IV) Geneva Convention rel­

ative to the Protection of Civilian Persons in Time of War, International Committee of the Red Cross, Geneva, 

1958, p. 60. 

19 Prosecutorv. Mladen Na/etili6and Vinko Martinovi6, Judgment, Case No. IT-98-34-T, Tr. Ch. I, 31 March 
2003, para. 218. 

20 Ibid., para. 221. 

21 Op. cit. (note 2). 

http:above.21
http:Regulations.18
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Content 

The applicability of the law of occupation places certain obligations on 
the occupying power. The essence of the law of occupation is that the occupa­
tion will be of limited duration.zz During that period, the occupying power is 
given limited managerial powers and certain obligations, as set out in the 1907 
Hague Regulations and the Fourth Geneva Convention of 1949. These obliga­
tions include the prohibition on taking possession of cash, funds, and realizable 
securities other than those which are strictly the property of the State;z3 the 
obligation to administer public buildings, real estate, forests and agricultural 
estates belonging to the hostile State in accordance with the rules of usufruct;24 

and the obligation for the occupying power to ensure, to the fullest extent of 
the means available to it, the food and medical supplies of the population.zs 

An important obligation from the law of occupation is the stipulation in 
Article 43 of the Hague Regulations that the occupying power must respect, 
unless absolutely prevented, the laws in force in the country. In 1949 this article 
was supplemented by Article 64 of the Fourth Geneva Convention.z6 The 
drafters of the Hague Regulations seem to have viewed military necessity as the 
only relevant consideration that could "absolutely prevent" an occupying 
power from respecting the law in force.27 In later years certain commentators 
have maintained that other considerations can also legitimize replacing legisla­
tion, notably the welfare of the population of the occupied territory.zs Some 

22 See e.g. Hans Peter Gasser, "Protection of the civilian population", in D. Fleck (ed.), The Handbook of 

Humanitarian Law in Armed Conflicts, Oxford University Press, Oxford, 1995, p. 242. 

23 Hague Regulations, Art. 53. 

24 Ibid., Art. 55. 

25 Fourth Geneva Convention, Art. 55. 

26 This article reads: 

"The penal laws of the occupied territory shall remain in force, with the exception that they may be repealed or 

suspended by the Occupying Power in cases where they constitute a threat to its security or an obstacle to the 

application of the present Convention. Subject to the latter consideration and to the necessity for ensuring the 

effective administration of justice, th~ tribunals of the occupied territory shall continue to function in respect 

of all offences covered by the said laws. The Occupying Power may, however, subject the population of the 

occupied territory to provisions which are essential to enable the Occupying Power to fulfil its obligations 

under the present Convention, to maintain the orderly government of the territory, and to ensure the security 

of the Occupying Power, of the members and property of the occupying forces or administration, and likewise 

of the establishments and lines of communication used by them." 

27 Eyal Benvenisti, The International Law ofOccupation, Princeton University Press, Princeton, 1993, p.14. 

28 See e.g. Allan Gerson, "War, conquered territory, and military occupation in the contemporary interna­

tional legal system", Harvard International Law Journal, Vol. 18, No. 3, Summer 1977, p. 535; Odile Debbasch, 

L'Occupation Militaire: Pouvoirs Reconnus aux Forces Armees Hors de Leur Territoire National, Pichon et 

Durand-Auzias, Paris, 1962, p. 172. 
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authors even go so far as to affirm that sufficient justification is all that is needed 
to deviate from local legislation.29 It appears to be currently widely accepted in 
legal doctrine that the welfare of the local population may justify deviation 
from the legislation in force. 30 Such a view reflects the fact that respect for the 
human person is at the root of modem international humanitarian law, as well 
as the increasing ascendancy of human rights and their influence on the inter­
pretation of humanitarian law. It should be noted, however, that using a subjec­
tive criterion such as "sufficient justification" might lead to abuse, as the occu­
pying power will define what is reasonable from its own socio-economic 
perspective. That an occupying power's definition of what is absolutely neces­
sary will also be largely determined by its own socio-economic perspective, 
which may be very different from that of the population of the occupied terri­
tory, cautions against accepting a broad definition of what may absolutely pre­
vent respecting the laws in force. 

The US and UK as occupying powers in Iraq 

The US and the UK addressed a letter to the President of the UN 
Security Council on 8 May 2003 in which they stated that they would strictly 
abide by their obligations under international law. 31 According to that letter, 
the obligations include those relating to the essential humanitarian needs of 
the people of Iraq. This appears to be a reference to the law of occupation, 
which includes the duty for an occupying power to ensure the food and med­
ical supplies of the population to the fullest extent of the means available to 
it. 32 However, the US does not appear to have said explicitly at that time that 
it was an occupying power. At a briefing on 7 April 2003, a US Department 
of Defense official stated that at that moment the US was not a military occu­
pier or occupation force in the technical sense of the law of war.33 The official 
said that it is not "until the fighting has concluded and is very conclusive, 
[that] you reach the point where technically there might be a military occupa­
tion ( ... ) and a declaration of occupation is issued."34 On 25 April 2003, 
US Secretary of Defense Rumsfeld suggested that the US would become an 

29 Ernst. H. Feilchenfeld, The International Economic Law ofBelligerent Occupation, Carnegie Endowment 

for International Peace, Washington, 1942, p. 89. 

30 Von Glahn, op. cit. (note 17), p. 97; Gerson, op. cit. (note 28), p. 538. 

31 Letter from the Permanent Representatives of the United Kingdom and the United States to the United 

Nations addressed to the President of the Security Council, of 8 May 2003, UN Doc. S/2003/538. 

32 Op. cit. (note 25). 

33 Briefing on Geneva Convention, EPWs and War Crimes, 7 April 2003, Department of Defense. 

34 Ibid. 
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occupying power at the moment the war was declared over.35 This indicates 
that the US considered that it became an occupying power at the latest on 
1 May 2003, when President Bush declared the end of major combat opera­
tions in Iraq.36 At a later date US officials did explicitly state that the US is an 
occupying power.37 UK officials have on several occasions expressly referred 
to the UK as an occupying power in Iraq.38 

On 28 June 2004 the occupying powers transferred full sovereignty to 
an Iraqi interim government and dissolved the CPA.39 The transfer of 
authority, originally scheduled for 30 June 2004, had already been antici­
pated in UN Security Council Resolution 1546 of 8 June 2004. Operative 
paragraph 2 of that resolution stated that the Council: "Welcomes that, also 
by 30 June 2004, the occupation will end and the Coalition Provisional 
Authority will cease to exist, and that Iraq will reassert its full sovereignty."40 

The said statement raises the question as to the point in time at which the 
occupation of Iraq ends. This question is not dispositive for the subject under 
discussion in this article, i.e. the relationship between Resolution 1483 and the 
law of occupation and the possibility for the Security Council to set aside that 
law. It is, however, an important question in its own right. According to 
Lauterpacht, occupation comes to an end when an occupant withdraws from a 
territory, or is driven out of it.41 The law of occupation itself, in Article 6 of the 
Fourth Geneva Convention, merely states that its application shall cease one 
year after the general close of military operations, but that some provisions 
remain in force for the duration of the occupation. In other words, the applica­
tion of the law of occupation ends at the moment there is no longer effective 
control over the occupied territory,42 for without effective control there is no 

35 Department of Defense News Briefing - Secretary Rumsfeld and General Myers, 25 April 2003. 

36 Amy Goldstein & Karen DeYoung, "Bush to say major combat has ended", The Washington Post, 

1 May 2003. 

37 See e.g. Rajiv Chandrasekaran, "The final word on Iraq's future: Bremer consults and cajoles, but in the 

end, he's the boss", The Washington Post, 18 June 2003, p. Ao1. 

38 See e.g. written statement to the House of Commons by the Foreign Secretary Jack Straw on a timetable 

for a new constitution and elections in Iraq, 20 November 2003. 

39 Rajiv Chandrasekaran, "U.S. hands authority to Iraq two days early: Fear of attacks hastens move ­

interim leaders assume power", The Washington Post, 29 June 2004, at A.01. The UN, the US and Iraqi political 

figures were involved in selecting the members of the interim government. 

40 SC Res. 1546, 8 June 2004. 

41 H. Lauterpacht (ed.), Oppenheim's International Law: A Treatise, Vol. 2: War, Disputes, and Neutrality, 

Longman, London, 1952, p. 436. 

42 Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals, Vol. 11: The 

Law ofArmed Conflict, Stevens, London, 1968, p. 317. 
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occupation. Besides the two instances mentioned by Lauterpacht, that law may 
also cease to apply where troops of the former occupying power remain in the 
territory of the formerly occupied territory but the legitimate power is no longer 
in the hands of the occupant. This is a question of fact, but international recog, 
nition, in particular by the UN Security Council, may be an indicator.43 Of 
importance in this connection is the announcement made by the President of 
the Security Council in a press statement on 28 June 2004: "The members of 
the Security Council welcome the handover of full responsibility and authority 
for governing Iraq to the fully sovereign and independent Interim Government 
of Iraq, thus ending the occupation of the country."44 

As for the facts, media reports suggest that the US and UK did effec, 
tively hand over administrative authority on 28 June.45 The same is also 
implied by the statement by US Secretary of State Colin Powell that the 
troops would leave Iraq if the Iraqi government asked them to.46 In conclu, 
sion, the occupation appears to have ended on 28 June 2004. 

The Stabilization Force Iraq 

After the US and the UK had captured the whole of Iraq, they started 
a diplomatic campaign to convince as many States as possible to contribute 
military personnel to a Stabilization Force Iraq (SFIR), with the task of 
maintaining a secure environment there in which the CPA could function. 
A number of nations decided to contribute troops to the force, under the 
command of the US. One of these, Poland, accepted the invitation to take 
up command of a multinational division. The US and the UK found that 
many nations were reluctant to contribute troops to an international force in 
Iraq. One reason for this reluctance was the broad public opposition to the 
invasion of Iraq and the way in which Washington ignored the majority view 
of the United Nations Security Council in the run,up to the invasion.47 

Another reason was that many nations were uncomfortable with the idea 
that they might become occupying powers upon deciding to participate in 

43 Marco Sassoli, "Article 43 of the Hague Regulations and peace operations in the twenty-first century", 

background paper prepared for informal high-level expert meeting on Current Challenges to International 

Humanitarian Law, Cambridge, 25-27 June 2004. 

44 Press statement by Security Council President of 28 June 2004, UN Doc. SC/8136. 

45 Robin Wright, Rajiv Chandrasekaran, "U.S. now taking supporting role in Iraq, officials say", The 

Washington Past, 22 September 2004. 

46 Glenn Kessler, "Powell says troops would leave if new leaders asked", The Washington Post, 15 May 2004. 

47 Guy Dinmore, James Politi, Mark Odell, "US struggles to top up Allied force in Iraq", Financial Times, 

2 July 2003. 
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the Stabilization Force. Leaving aside the effects of Security Council 
Resolution 1483, the manner in which many States participate in the 
Stabilization Force would appear to make them occupying powers. As 
Lijnzaad comments, carrying out tasks under the command or instruction of 
an occupying power tends to confer occupying power status on those cooper­
ating with them.48 This depends to a large extent on the nature of the activ­
ities undertaken in occupied territory, as well as on the command structure 
and the room left for national decision-making. 

In an attempt to avoid becoming an occupying power, certain troop­
contributing nations have limited the tasks they perform. Norway, for exam­
ple, has insisted that its troops in Iraq are only carrying out "humanitarian" 
tasks and that consequently Norway has not become an occupying power.49 

This claim is not uncontroversial, as the Norwegian Defence Department 
has conceded that the Norwegians will be assigned to a combination of mili­
tary and humanitarian work.50 A similar claim by other troop-contributing 
nations which have not limited the tasks of their forces in the way Norway 
has done are even less likely to stand up to legal scrutiny. This impression 
was reinforced by Coalition Provisional Authority Order No. 17,51 which 
determined the legal status of personnel of "Coalition Forces" and specified 
that they were subject to the exclusive jurisdiction of their sending State. 
The Order did not make a distinction between Coalition forces personnel 
from the US and the UK and those from other States. They were all included 
in the definition of "Coalition Personnel" as being: 

"All non-Iraqi military and civilian personnel assigned to or under the 
command of the Commander, Coalition Forces, or all forces employed by 
a Coalition State including attached civilians, as well as all non-Iraqi 
military and civilian personnel assigned to, or under the direction or con­
trol of the Administrator of the CPA." 52 

48 Liesbeth Lijnzaad, "How not to be an occupying power: Some reflections on UN Security Council 

Resolution 1483 and the contemporary law of occupation", in L. Lijnzaad, J. van Sambeek & B. Tahzib-Lie 

(eds.), Making the Voice ofHumanity Heard, Martinus Nijhoff, Leiden/London, 2003, p. 298. See also Hmoud, 

op. cit. (note 7), p. 451. 

49 "Norway's role in Iraq catches more flak", Aftenposten, 9 December 2003. 

50 "Norwegian soldiers head for Iraq", A{tenposten, 26 June 2003. 

51 Coalition Provisional Order No. 17, Status of the Coalition, Foreign Liaison Missions, their Personnel and 

Contractors, 26 June 2003, CPA/ORD/26 June 2003/17. The Order was revised on 27 June 2004 and the privi­
leges and immunities accorded to Coalition personnel were greatly extended. See CPA Order No. 17 (revised) 

of 27 June 2004, CPA/ORD/27 June 2004/17. 
52 Ibid., Section 1 (1). 
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In short, without Security Council involvement it appears highly 
unlikely that a State contributing troops to SFIR would not become an occu­
pying power. 

Security Council Resolution 1483 and the law of occupation 

Concern over the status of occupying power was one of the elements 
that played an important role in the drafting of UN Security Council 
Resolution 1483. This resolution was the result of the perceived need to set out 
the process of stabilization and political transition in Iraq after the conflict, 
including the role of the United Nations in that process. On 9 May 2003, the 
US, the UK and Spain informally circulated a draft resolution in the Security 
Council. The draft resolution closely followed the intentions of the US and 
UK in Iraq as formulated in their letter to the President of the Security 
Council of the previous day.53 The letter referred to the establishment of the 
Coalition Provisional Authority to exercise powers of government temporarily 
and, as necessary, to provide security, to allow the delivery ofhumanitarian aid, 
and to eliminate weapons of mass destruction. As stated above, the letter also 
suggested that the US and the UK considered themselves to be occupying 
powers in the sense of international humanitarian law. 

The draft resolution contained a preambular paragraph taking note of 
the letter and "recognizing the specific authorities, responsibilities, and obli­
gations under applicable international law of these states as occupying pow­
ers and the responsibilities of others working now or in the future with them 
under unified command (the Authority)".54 In a statement to the House of 
Commons UK Foreign Secretary Jack Straw reaffirmed that this paragraph 
constituted acceptance of the status of occupying power.SS The draft resolu­
tion did not at first exclude the possibility that other States contributing 
troops to the Stabilization Force would also become occupying powers. 
According to the initial text, they would become part of the Authority 
together with the US and the UK.56 But the original draft underwent a large 
number of revisions to take into account the wishes of interested parties. 
Among them were France, Germany and the Russian Federation, which 

53 Op. cit. (note 31). 

54 Draft Security Council Resolution of 9 May 2003, copy on file with the author. 

55 Statement by the Foreign Secretary, Jack Straw, to the House of Commons, 12 May 2003, Vol. 405, 

Part 392, column 22. 

56 Lijnzaad, op. cit. (note 48), p. 295. 
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demanded that the resolution provide for a larger role for the United 
Nations. Other interested parties included potential troop-contributing 
nations to a Stabilization Force in Iraq. The concerns of the latter States led 
to the insertion of a further paragraph in a revised draft resolution of 15 May: 
"Welcoming the willingness of Member States to contribute to stability and 
security in Iraq by contributing personnel, equipment and other resources 
under the Authority..." 

The draft of 15 May repeated the preambular paragraph in the version 
of 9 May, which referred to the obligations of the US and UK and of other 
States working with them. In the final version of the resolution, however, a 
clear distinction has been drawn between the US and the UK, on the one 
hand, and other States working with them. In this version, preambular para­
graphs 13 and 14 read: 

"Noting the letter of 8 May 2003 from the Permanent Representatives of 

the United States of America and the United Kingdom of Great Britain 

and Northern Ireland to the President of the Security Council 

( S/2003/538) and recognizing the specific authorities, responsibilities, 

and obligations under applicable international law of these states as occu­

pying powers under unified command (the "Authority"), 

Noting further that other States that are not occupying powers are work­

ing now or in the future may work under the Authority... " 57 


The insertion of preambular paragraph 14 led to an ambiguous situa­
tion. The paragraph could be interpreted as a factual observation by the 
Security Council that other States did not meet the criteria under interna­
tional humanitarian law for the status of occupying power. On the other 
hand, it could also be a decision by the Security Council, acting under 
Chapter VII of the UN Charter, to take away a status of occupying power 
that would otherwise exist. The latter interpretation would be a far-reaching 
one on the basis of a mere preambular paragraph. Nevertheless, at least one 
government has argued that this is the correct interpretation of Resolution 
1483. The government of the Netherlands stated, in reply to a question by a 
Member of Parliament, that the determination by the Security Council in 
preambular paragraph 14 is an authoritative determination of the status of 
troop-contributing nations to the Stabilization Force.58 According to the said 

57 SC Res.1483, preambular paras. 13-14. 


58 Kamerstukken TK 2002-03, 23 432, No. 116, at 8; Kamerstukken TK 2002-03, 23 432, No. 117, at 20. 
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government, this determination is binding on UN member States on the 
basis of Article 25 of the UN Charter. Moreover, Article 103 of the UN 
Charter stipulates that in the event of a conflict between the obligations of 
member States under the UN Charter and their obligations under another 
treaty, their obligations under the Charter prevail. 

Nor is this the only way in which Resolution 1483 has been invoked as 
setting aside part of the law of occupation. On 19 September 2003 Paul 
Bremer enacted CPA Order No. 39.59 This Order made important changes to 
Iraqi investment law. It replaced all previously existing foreign investment 
law in Iraq, and essentially opened up the Iraqi economy to foreign invest­
ment to an unprecedented degree. It allowed, and until rescinded by the 
Iraqi government continues to allow, for example, foreign investors to own 
Iraqi companies fully with no requirements for the reinvestment of profits 
back into the country, something that had previously been restricted by the 
Iraqi constitution to the citizens of Arab countries. Immediately, questions 
arose as to the legality of Order No. 39. A number of commentators main­
tained that it was contrary to the nature of the law of occupation as a tempo­
rary regime designed to make limited inroads on the occupied country's 
existing governmental, administrative and economic structures.60 In particu­
lar, they argued that it violated Article 43 of the Hague Regulations. It 
would be very difficult to claim that a fundamental revision of Iraq's invest­
ment law would be such a necessity for the US and the UK that they would 
be absolutely prevented from respecting the legislation in force unless that 
revision took place. 

The CPA appears, however, to have considered that Resolution 1483 
gave it licence to act in contravention of the law of occupation. Order No. 
39 claims to be consistent with that resolution. US officials say US actions in 
Iraq were authorized in general terms by Resolution 1483.61 A UK govern­
ment official stated in the House of Lords that his government was "confi­
dent that their policies and actions in Iraq are right and consistent with the 
UK's international obligations." 62 The UK Secretary of State for Foreign and 

59 Coalition Provisional Authority Order No. 39, Foreign Investment, 19 September 2003, CPA/ORD/19 

September 2003/39. This Order was revised in CPA Order 46 of 20 December 2003, CPA/ORD/20 December 

2003/46. 

6o Thomas Catan, "Iraq business deals may be invalid, law experts warn", Financial Times, 2 November 

2003; Daphne Eviatar, "Free-market Iraq? Not so fast", 10 January 2004, New York Times. 

61 "Questions raised about legality of US attempts to transform Iraq", Pakistan Tribune, 14 January 2004. 

62 Hansard, House of Lords, Vol. 653 (145), c. 293WA. 
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Commonwealth Affairs has said that his government "[is] therefore satisfied 
that Security Council Resolution 1483 provides a sound legal basis for the 
policy goals of the CPA Foreign Investment Order."63 In a written answer to 
a question from a member of parliament, the Dutch Minister of Foreign 
Affairs commented that it did not consider Order No. 39 as a violation of 
international law, given the object and purpose of the Hague Regulations 
and the Fourth Geneva Convention, the request for assistance to the Iraqi 
people through economic restructuring measures in Resolution 1483, the 
object and purpose of Order No. 39 and its genesis.64 The government 
appears to suggest that if Order No. 39 violates the law of occupation, this 
was authorized by Resolution 1483. 

The two challenges to the law of occupation on the basis of 
Resolution 1483 discussed above raise two important questions which will 
be analysed below. The first question is whether the Security Council is 
authorized to derogate from the law of occupation. The second question is 
whether it has done so in this particular case. 

First, however, other challenges made by the CPA to the law of occupa­
tion, in the sense of taking actions which were arguably not in conformity with 
the law of occupation, will be considered. One of these was the revision of the 
tax system of Iraq. CPA Order 37 set out a tax strategy for Iraq for the year 
2003.65 Its preamble included the statement that the CPA was determined to 
complete a broad review of taxes in Iraq.66 It is difficult to see how the CPA was 
"absolutely prevented" from respecting the existing tax system. Article 48 of the 
Hague Regulations provides that the occupant may collect the taxes, dues and 
tolls imposed for the benefit of the State, but must do so as far as possible in 
accordance with the rules of assessment and incidence in force. Some legal doc­
trine interprets this as not permitting the occupant to create new and additional 
taxes, either for his own benefit or for that of the occupied territory.67 It has also 
been suggested in legal doctrine that the exception of Article 43 of the Hague 
Regulations may be interpreted more extensively the longer an occupation 
lasts, in particular in regard to the rules on taxation.68 In comparison with other 
occupations such as that of the Israeli-occupied territories, however, the 

63 HC Deb. 20 November 2000 c. 1304W. 


64 Aanhangsel Handelingen II 2003/04, No. 720. 


65 CPA/ORD/19 September 2003/37. 


66 Ibid., preambular para. 4. 


67 Glahn, op. cit. (note 17), p. 150. 


68 Sassoli, op. cit. (note 43). 
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occupation of Iraq does not classify as a prolonged occupation. It is also difficult 
to see why the occupying powers needed to make changes to Iraqi company law 
in CPA Order 64.69 These changes would seem to reflect the preferences of the 
US for a liberal economy rather than an absolute necessity for the security of 
the occupying powers or for the welfare of the Iraqi population. Scheffer names 
the Security Council's decision regarding the Development Fund for Iraq, the 
management of petroleum, petroleum products and natural gas, and the forma­
tion of an Iraqi interim administration as a transitional administration run by 
Iraqis, as examples of additional obligations placed on the US and UK by the 
Security Council which are prohibited by a strict reading of the law of occupa­
tion. 70 In contrast to the two examples given above concerning the status of cer< 
tain troop-contributing nations and CPA Order 39, however, these challenges 
do not appear to have been defended on the ground that they were actions 
going beyond the law of occupation that were mandated by the Security 
Council, which is the focus of this article. 

Can the Security Council derogate from the law of occupation? 

The UN Charter and general international law are the sources of the 
powers and obligations of the UN Security Council. The UN Charter is a 
treaty, and as such the organization and its organs must respect the division 
of competences and limitations on power in that treaty.71 

Article 24 of the UN Charter recognizes the particular role of the 
Security Council in the UN structure. It provides that the Council has primary 
responsibility for the maintenance of international peace and security. In dis­
charging that responsibility, however, the "Security Council shall act in accor­
dance with the Purposes and Principles of the United Nations." The purposes 
of the organization are set out in Article 1 of the Charter. Article 1, paragraph 
1, provides that one of the purposes of the organization is the maintenance of 
international peace and security.72 

69 CPA/ORD/5 March 2004/64. 


70 Scheffer, op. cit. (note 7), p. 846. 


71 Ian Brownlie, Principles ofPublic International Law, Clarendon Press, London, 1998, p. 697; Prosecutor 
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This article states that the Security Council must act in conformity 
with the principles of justice and international law in the adjustment or set­
tlement of international disputes. However, there is no similar obligation 
when the Council is acting under Chapter VII of the UN Charter. Decisions 
made by the Security Council under Chapter VII are binding on member 
States. Articles 24 and 1 ( 1) make clear that such a decision can derogate 
from international law that would otherwise be applicable.73 

The travaux preparatoires of the UN Charter confirm this interpreta­
tion. The Dumbarton Oaks proposals did not include a reference to interna­
tional law in their provisions on purposes and principles. A proposal was 
made at the United Nations Conference on International Organization by 
China, supported by the United Kingdom, the United States and the Soviet 
Union, to add that peaceful settlement of disputes must be brought about 
"with due regard for principles of justice and international law". 74 Other del­
egations thought that this phrase was inadequate, and that "a more explicit 
requirement for strict observance of the principles of justice, international 
law, and morality should be written into the Declaration of Purposes in the 
Charter."75 On several occasions an amendment was introduced to place the 
words "in conformity with the principles of justice and international law" in 
the first line after the words "peace and security." These amendments were 
rejected.76 This indicates that the drafters considered that the Council could 
derogate from international law when it takes decisions under Chapter VII 
of the UN Charter. 

The principle that the UN Security Council can derogate from inter­
national law that would otherwise be applicable is supported by Article 103 
of the Charter, which provides that if the obligations of member States under 
the UN Charter conflict with their obligations under another international 
agreement, those under the Charter prevail. 77 Obligations "under the 
Charter" include obligations arising directly from provisions of the Charter 

73 Ruediger Wolfrum, "Article l", in B. Simma (ed.), The Charter of the United Nations: A Commentary, 

Oxford University Press, Oxford, 1994. p. 52. 

74 UNCIO Ill, at 622, Doc. 2 G/29. 

75 Summary Report ofThird Meeting of Committee l/1, doc. 197. 10 May 1945. UNCIO Documents Vol. 6, 

pp. 281-282. 

76 Summary Report of the Ninth Meeting of Committee l/1, Doc. 742, l/1/23/ 1June1945, UNCIO Vol. 6 
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as well as those arising from binding decisions of the UN Security Council.78 

This was confirmed by the IC] in its Order on provisional measures in the 
Lockerbie case.79 Several judges were more explicit in their opinions than the 
Order itself. Judge Oda, for example, stated in his declaration that "under the 
positive law of the United Nations Charter a resolution of the Security 
Council may have binding force, irrespective of the question whether it is 
consonant with international law derived from other sources." 80 

Article 103 refers only to treaty obligations, not to obligations under 
customary international law. This does not mean, however, that obligations 
under the Charter do not prevail over customary international law. This 
result is achieved by Article 25 of the Charter,81 whereby member States 
agree to accept and carry out the decisions of the Security Council in accor­
dance with the Charter. There is no limitation in the article to decisions 
which are in conformity with customary international law.82 Article 103 
must be seen against the background of general rules on the resolution of 
conflicts between treaties. 83 It has the specific purpose of making clear that 
the general rules on conflicts between treaties do not apply. 

Several commentators argue that in any event - notwithstanding 
Articles 25 and 103 of the Charter - the Security Council is bound by jus 
cogens norms.84 They contend that the character of such norms as being hierar­
chically superior to all other norms of international law leads to the conclusion 
that the Council must respect them. This argument was also made by ad hoc 
Judge Lauterpacht in his separate opinion in the Genocide case.85 The advent of 

78 Rudolf Bernhardt, "Article 103", in Simma, op. cit. (note 73), p. 1120. 


79 Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial 


Incident at Lockerbie (Libya v. United Kingdom), Provisional Measures, Order, 1992, ICJ Reports 3, at 16, para. 39. 

Bo Ibid., Declaration by Judge Oda, para. I. 

81 Michael Reisman, "The constitutional crisis in the United Nations", American Journal of International 

Law, Vol. 87, No. 1, January 1993, p. 93. Interestingly, there is also State practice which appears to support the 

scope of application of Article 103 to customary law. An example is the statement by the Russian Federation to 

the Security Council on 24 March 1999 concerning Kosovo: "Article 103, precisely establishing an absolute prior­

ity of the Charter obligations before any other international obligations of the members of the Organization." 

82 This limitation is not established by the words "in accordance with the Charter". See Jost DelbrUck, 

"Article 25", in Simma, op. cit. (note 73), pp. 459-460. 

83 Bernhardt, op. cit. (note 78), p. 1118. 

84 Gill, op. cit. (note 4), p. 33. 
85 "The concept of jus cogens operates as a concept superior to both customary international law and 

treaty. The relief which Article 103 of the Charter may give the Security Council in case of conflict between one 

of its decisions and an operative treaty obligation cannot - as a matter of simple hierarchy of norms - extend 

to a conflict between a Security Council resolution and jus cogens." Application of the Convention on the 

Prevention and Punishment of the Crime of Genocide, Bosnia and Herzegovina v. Yugoslavia (Serbia and 

Montenegro), Separate Opinion of Judge Lauterpacht, 1993 ICJ Reports 4, at 440. 

http:norms.84
http:Council.78
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the concept of jus cogens has not, however, led to amendments to the UN 
Charter. Even if it is true that the Security Council may not derogate from jus 
cogens, the question remains whether the category of jus cogens norms includes 
obligations arising from the law of occupation. While it has been maintained 
that such obligations do not appear to have the character of jus cogens norms,86 

the ICJ, in its Advisory Opinion on the Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory, did suggest that at least certain 
norms of the law of occupation may have a peremptory character. The Court 
held that all States are under an obligation not to recognize the illegal situa­
tion resulting from the construction of the wall, and that it is also for all 
States to see to it that any impediment created by the construction of the wall 
is brought to an end. This constituted an application of the principles in 
Articles 40-41 of the ILC draft articles on State responsibility, which by their 
own terms apply "to the international responsibility which is entailed by a seri­
ous breach by a State of an obligation arising under a peremptory norm of gen­
eral international law." Coupled with the ICJ's conclusion that the law appli­
cable to the Israeli-occupied territories includes the law of occupation, this 
suggests that the latter may include peremptory norms. ICTY Trial Chamber II 
explicitly held in its judgment in the Kupreskiccase that: "most norms of inter­
national humanitarian law, in particular those prohibiting war crimes, crimes 
against humanity and genocide, are also peremptory norms of international 
law or jus cogens, i.e. of a non-derogable and overriding character." 87 

Neither Article 25 nor Article 103 of the UN Charter provides that if the 
Security Council derogates from particular rules of international law, it should 
make clear which alternative regime applies. It is difficult to accept, however, 
that the drafters of the UN Charter intended to create a legal vacuum when the 
Council does derogate from international law. A legal argument could be made 
that the Security Council should indicate an alternative standard on the 
ground that, since it acts by delegation from the UN membership as a whole, it 
cannot delegate powers to States without continuing to maintain close 
scrutiny.88 It has moreover been argued that the Council must at all times retain 
overall authority and control over the exercise of delegated powers under 
Chapter VII.89 The determination by the Council that States may do certain 

86 Scheffer, op. cit. (note 7), p. 852. 


87 Prosecutorv. Zoron Kupreskicet at., Judgment, Case No. IT-95-16-T, Tr. Ch. II, 14 January 2000, para. 520. 


88 See e.g. Derek Bowett, "The impact of Security Council decisions on dispute settlement procedures", 


European Journal of International Law, Vol. 5, 1994, p. 8. 

8g Danesh Sarooshi, The United Nations and the Development of Collective Security: The delegation by 

the Security Council of its Chapter VI I powers, Oxford University Press, Oxford, 1999, pp. 34, 159-160. 

http:scrutiny.88
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things in Iraq that they would otherwise not be able to do constitutes such a del­
egation. The Council should, according to this argument, provide a standard on 
the basis of which it can maintain scrutiny over the way in which the delegated 
powers are being exercised. Another legal argument could be made that the 
Security Council has an obligation to act in good faith. Article 2 (2) of the UN 
Charter requires member States to fulfil their obligations under the Charter in 
good faith. At first glance this requirement seems to concern member States 
only, but read together with the first sentence of Article 2 it appears that it 
could apply to the UN as well.90 In any event the principle applies to the mem­
ber States participating in the decision-making process of the organization. 

As Kirgis remarks, the principle of good faith is difficult to define, "but 
at the very least, the principle seems to require the Council to act responsi­
bly when it carries out its Charter-based functions." 91 It could be argued that 
an open-ended derogation from the law of occupation is irresponsible behav­
iour on the part of the Council. Even if there was no legal obligation for the 
Council to provide an alternative standard, it would be a wise policy choice 
for it to do so. In this respect the case of UN peace support operations is 
instructive. It has been claimed that the law of occupation is not applicable 
to those operations because they are governed by an alternative legal regime, 
i.e. a Security Council resolution.92 However, Security Council resolutions 
generally do not provide a framework that establishes clear guidance for 
practical questions raised by the administration of territory. 

In sum, the Security Council can derogate from the law of occupation 
at least with regard to non-peremptory norms, but if it does so it should pro­
vide an alternative standard of behaviour. 

Has the Security Council derogated from the law of occupation in the 
case of Iraq? 

Whether or not the Security Council has derogated from the law of 
occupation in the case of Iraq is a matter of interpretation of Resolution 1483. 
The principles applicable to such interpretation are underdeveloped.93 

90 See e.g. Erika de Wet, The Chapter VII Powers of the United Nations Security Council, Hart, 

Oxford/Portland, Or., 2004, p. 195. 
91 Frederic Kirgis, "Security council governance of post-conflict societies: A plea for good faith and informed 

decision-making", American Journal of International Law, Vol. 95, No. 3, July 2001, p. 581. 

92 Daphna Shraga, Intervention in L. Condorelli, A.M. La Rosa & S. Scherrer (eds.), Les Nations Unies et le 

Droit International Humanitaire, Pedone, Paris, 1996, p. 433. 
93 See Michael Wood, "The interpretation of Security Council resolutions", Max Planck Yearbook ofUnited 

Nations Law, Vol. 2, 1998, p. 73. 

http:underdeveloped.93
http:resolution.92
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The principal authoritative statement in this field is a passage in the IC]'s 
Namibia Advisory Opinion: 

"The language of a resolution of the Security Council should be carefully 
analysed before a conclusion can be made as to its binding effect. In view 
of the nature of the powers under Article 25, the question whether they 
have been in fact exercised is to be determined in each case, having 
regard to the terms of the resolution to be interpreted, the discussions 
leading to it, the Charter provisions invoked and, in general, all circum­
stances that might assist in determining the legal consequences of the res­
olution of the Security Council." 94 

An answer to the question whether the Council in Resolution 1483 
altered the status of States contributing troops to the Stabilization Force is 
not to be found in the terms of the resolution. On the one hand preambular 
paragraph 14 suggests that the Council has changed the legal status of these 
States. On the other hand operative paragraph 5 of the resolution "calls 
upon all concerned to comply fully with their obligations under interna­
tional law including in particular the Geneva Conventions of 1949 and the 
Hague Regulations of 1907". This paragraph could be read to mean that 
under the circumstances these conventions, which include the main body of 
the law of occupation, are applicable to all States concerned, including 
States working under the Authority. However, if preambular paragraph 14 is 
considered to have constitutively determined that States working under the 
Authority are not occupying powers, then in the case of those States "their 
obligations" simply do not include the obligations of an occupying power. 
They are nonetheless still bound to respect the provisions of the law of occu­
pation which are addressed to all States party to the Geneva Conventions, 
including for example the obligation in Article 59 of the Fourth Geneva 
Convention to permit the free passage of relief to the population of an occu­
pied territory. 

The discussions leading up to the adoption of Resolution 1483 are for 
the most part not on public record. Much of the negotiating process of a 
Security Council resolution characteristically takes place in informal consul­
tations. Nevertheless, the changes in the draft resolution suggest that the 
Council did alter the status of troop-contributing States. As explained 

94 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 

Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of21 June 1971, IC) Reports 

1971, p. 53. 
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above, what ultimately became preambular paragraph 13 was changed during 
the drafting of the resolution to attenuate the connection between these 
States on the one hand and the US and the UK on the other. 

The record of the Security Council meeting in which the resolution was 
adopted can help with its interpretation,95 but in this particular case it does 
not provide much guidance. One delegation made a clear distinction between 
the occupying powers and member States which, in the near future, will be 
involved in the rebuilding of Iraq.96 It did not specify whether these other 
member States would, in the absence of the resolution, be occupying powers. 

Subsequent State practice which shows how the resolution is interpreted 
by States more or less directly involved can be a supplementary means of inter­
pretation.97 As pointed out above, the Netherlands invokes Resolution 1483 
in affirming its status as a non-occupying power. New Zealand appears to do 
likewise. In a statement issued on 11 August 2003 the Prime Minister indi­
cated that Resolution 1483 provided the necessary multilateral cover for the 
deployment of New Zealand troops in Iraq. She stated that: "Under 
Resolution 1483, we can make a useful contribution without in any way 
becoming an occupying power." 98 On the other hand, in reply to questions 
by members of Parliament the New Zealand Minister of Foreign Affairs 
emphasized that his country's troops would not be carrying out tasks charac­
teristic of occupying powers in the same way as the government of Denmark 
has done. He stated that: 

"The proposed deployment of New Zealand Defence Force engineers is in 
fact in response to Resolution 1483, which was passed, I think unani­
mously, by the United Nations. These engineers are not part of the occu­
pation forces. They are there to do the job that we said we would always 
be there to do, and that is to assist the civil reconstruction of lraq." 99 

This State practice indicates that at least certain States contributing 
troops to SFIR considered that Resolution 1483 prevented them from 
becoming occupying powers, which they might otherwise have been. 

From the terms of Resolution 1483 it is not clear whether the Security 
Council intended to authorize the Authority to derogate from the law of 

95 Wood, op. cit. (note 93), at 93. 


96 S/PV.4761of22 May 2003, at 10 (Cameroon), 


97 Wood, op. cit. (note 93), at 95. 


98 Press release, New Zealand Defence Force, 11 August 2003. 


99 Debates of Parliament, 30 July 2003, The Hon. Phil Goff. 
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occupation in the reconstruction of the Iraqi economy. Yet the language used 
implies a broad role for the Authority in the reconstruction of Iraq. The 
Coalition is called upon to "promote the welfare of the Iraqi people through 
the effective administration of the territory". In addition, the resolution 
refers to a role for the Authority in promoting economic reconstruction, the 
conditions for sustainable development, and legal and judicial reform. These 
tasks would seem difficult to reconcile with the restrictions in the law of 
occupation.100 According to Grant, this difficulty suggests that the Council 
has created a "carve out" from the Hague Regulations and the Fourth 
Geneva Convention. 101 On the other hand, Resolution 1483 explicitly calls 
upon all concerned to comply fully with their obligations under interna­
tional law, including in particular the Geneva Conventions of 1949 and the 
Hague Regulations of 1907, without making an express exception for those 
provisions that are difficult to reconcile with the reconstruction of Iraq. 

The record of the meeting at which Resolution 1483 was adopted 
offers some evidence in support of the argument that part of the law of occu­
pation was set aside. The Spanish delegate stated that the resolution pro­
vided an appropriate legal framework for dealing with the special, anomalous 
and grave situation, pointing out, among other things, that it contained 
"guidelines for the conduct of the authorities that will be managing this tran­
sitional period in Iraq - and transparency in economic affairs is not the least 
relevant of these guidelines." 102 This statement implies that the law of occu­
pation was not deemed to be the only legal regime applicable. More specifi­
cally, Pakistan considered that the resolution included the delegation of cer­
tain powers by the Security Council to the occupying powers, represented by 
the Authority. 103 It could be argued that such a delegation would be unneces­
sary except if there were a need to derogate from existing international law. 

As mentioned above, subsequent State practice (as exemplified by the 
Netherlands) would appear to suggest that Resolution 1483 has created a 
"carve out" from the law of occupation. In response to a question by a mem­
ber of the House of Lords concerning the legality of Order 39, a UK govern­
ment representative stated that the content of the Order was decided by the 

100 But see Alexander Orakhelashvili, "The post-war settlement in Iraq: The UN Security Council Resolution 

1483 (2003) and general international law", Journot ofConflict & Security Law, Vol. 8, 2003, p. 307. 

101 Thomas D. Grant, "Iraq: How to reconcile conflicting obligations of occupation and reform", ASIL 

Insight, June 2003. 

102 Op. cit. (note 96), at 6 (Spain). 

103 Ibid, at 11 (Pakistan). 
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Iraqi Interim Governing Council and endorsed by the CPA.104 This could be 
read as implying that the CPA could in certain circumstances derogate from 
the law of occupation, provided the Iraqi authorities agreed. Indeed, para­
graph 4 of the resolution calls upon the Authority "to promote the welfare of 
the Iraqi people through the effective administration of the territory". This 
suggests that the Authority should consult Iraqi representatives before taking 
important decisions, since Iraqis are in the best position to determine what 
promotes their welfare. However, this does not detract from the fact that the 
ultimate decision, in this case the promulgation of Order 39, was made by 
the Authority. 

Conclusion 

The situation in Iraq has focused renewed attention on the law of 
occupation. It is rare that States accept the status of occupying powers, as the 
US and the UK have done. However, the adoption of Resolution 1483 com­
bined with the activities of the US, the UK and States assisting them in Iraq 
has raised questions as to the relationship between that resolution and the 
law of occupation. The Security Council, acting under Chapter Vil of the 
UN Charter, appears able to derogate from at least those rules of the law of 
occupation which do not constitute peremptory norms of international law. 
Claims that the Security Council has done precisely that in Resolution 1483 
are neither clearly corroborated nor clearly dismissed by an analysis of the 
resolution and the circumstances surrounding its adoption. The lack of clar­
ity in this respect has been lamented by commentators, who argue that the 
Council should have set out a mandate of civilian and military responsibili­
ties and UN oversight that would eclipse much of occupation law with a 
larger body of modern international law as a source of guidance in attaining 
transformational objectives.105 I fully support that argument. If the Council 
intends to derogate from international law in a resolution, it should do so 
explicitly and determine the alternative regime to be applied. A decision as 
important as derogating from the law of occupation should not be made 
ambiguously. It is clear from the geopolitical situation at the time 
Resolution 1483 was adopted, however, that an explicit derogation was not 
feasible. Such a determination could have been regarded as endorsing the 
armed intervention in Iraq, which was unacceptable to several permanent 

104 Hansard, House of Lords, 8 October 2003, c. 293-294. 

105 Scheffer, op. cit. (note 7), p. 850. 
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members of the Council. In this respect an analogy between the Stabilization 
Force in Iraq and UN-authorized peace support operations including ISAF 
and KFOR is misleading.106 In the case of the latter, the Security Council has 
set out clear mandates in enabling resolutions and has authorized the use of 
all necessary means to achieve those mandates. In the case of the 
Stabilization Force in Iraq, the Council in the first instance appears primarily 
to have taken note of the factual situation of the US and UK as occupying 
powers. Only in Resolution 1511 adopted on 16 October 2003 did the 
Council authorize a multinational force under unified command to take all 
necessary measures to contribute to the maintenance of security and stability 
in Iraq. 107 Resolution 1511 also expressly underscored the temporary nature 
of the exercise by the Coalition Provisional Authority of the specific respon­
sibilities, authorities, and obligations under applicable international law rec­
ognized and set forth in Resolution 1483 ( 2003). 108 

The foregoing analysis leads to the conclusion that developments in 
Iraq are not in themselves, as some maintain, an argument for revising the 
existing law of occupation. 109 That law remains an important framework for 
addressing such situations. In exceptional cases in which it is considered too 
restrictive, the Security Council may derogate from certain provisions. In a 
case such as Iraq, where there are divergent views as to the legitimacy of the 
events that have led to the occupation, there can be no derogation or only 
an ambiguous one, and the States concerned will have only limited latitude 
for reforms. More fundamental changes to the occupied territory's political, 
legal and economic system will have to be left to that territory's population. 
If such changes are considered necessary, power should be transferred to the 
local population as soon as possible. In the present case, this means that 
power should pass as soon as possible to the Iraqi people. And that is pre­
cisely what Resolution 1483 contemplated in its fourth preambular para­
graph, which expresses "resolve that the day when Iraqis govern themselves 
must come quickly". 110 

1o6 The analogy is made by Scheffer, ibid., p. 859. 

107 SC Res. 1511, 16 October 2003. 

1o8 Ibid., para. 1. 
109 Scheffer, op. cit. (note), p. 859. See also D. P. Goodman, "The need for fundamental change in the law 

of belligerent occupation", Stanford Law Review, Vol. 37, 1985, p.1573. 

110 SC Res. 1483, preambular para. 4. 
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Resume 

L'existentialisme en lrak : la resolution 11183 du Conseil de securite 
et le droit de /'occupation 

Marten Zwanenburg 

Le droit de l'occupation etait une composante importante du regime juridique 
applicable en Irak jusqu'au transfert de souverainete au gouvemement interimaire 
irakien, en juin 2004. Les resolutions du Conseil de securite relatives al'Irak, en 
particulier la resolution 1483, constituaient, elles aussi, un element significatif de 
ce regime juridique' un element qui n'etait cependant pas necessairement compati~ 
ble ataus egards avec le droit de l'occupation. L'auteur examine la relation entre le 
droit de l' occupation et la resolution 1483 du Conseil de securite en Irak et la 
question de savoir si - et le cas echeant, aquelles conditions - le Conseil de securite 
peut deroger au droit de l' occupation. Il analyse acette fin les articles pertinents de 
la Charte des Nations Unies. L' article soul.eve ensuite une interrogation: le Conseil 
de securite a+il effectivement deroge au droit de l' occupation dans le cas de l' lrak? 
Pour y repondre' l' auteur etudie la resolution 1483 ainsi que la pratique des Etats 
en la matiere. 
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Neighbours as human shields? 

The Israel Defense Forces' "Early Warning 


Procedure" and international humanitarian law 


BY ROLAND Ono* 

The "Early Warning Procedure"1
, colloquially referred to as 

"Neighbour Procedure", is a means employed by the Israel Defense Forces 
(IDF) to arrest wanted persons in the West Bank and to avoid civilian and 
military casualties. If the Israeli armed forces have knowledge of a wanted 
person's presence in a house, according to the "Early Warning Procedure" the 
forces surround the house but do not enter it themselves. They then obtain 
the assistance of local Palestinians, i.e. a neighbour who is persuaded to enter 
the house. That person warns the occupants of the house, asks them to leave 
it and requests the wanted person to surrender to the Israeli forces. If the 
wanted person does not obey, the forces enter the house to arrest him. The 
general idea of the "Early Warning Procedure" is to find a volunteer, who is 
persuaded by words only, is not threatened, and has every possibility to 
refuse. The person in question may not be ordered to perform military tasks 
and may not assist in situations where he is liable to be injured.2 According 
to the IDF, the "Early Warning Procedure" avoids civilian casualties, i.e. of 
innocent house occupants, as well as injuries to soldiers who could be tar­
geted while approaching the house. Furthermore, it gives the Israeli armed 
forces the possibility to operate in a manner attracting less attention: a loud 
warning by megaphone is not necessary to evacuate the house. Thus, attacks 
from the neighbourhood can be avoided. 

Quite apart from the fact that it might not always be possible to fulfil 
the preconditions set out above, as pressure might be put on civilians3 and 
the danger of injury cannot be absolutely excluded,4 the legality of this 
method is questionable in several respects. The legal background that has 
to be taken into account is determined by the Israeli occupation of the 
West Bank. 

* DipI. Jur., Research Fellow at the Institute of International Law, University of Gottingen. 
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The normative framework: international humanitarian law 

and human rights law 


The International Court of Justice has recently clarified that Israel is 
still belligerently occupying the West Bank: 

"The territories situated between the Green Line ( ... ) and the former 
eastern boundary of Palestine under the Mandate were occupied by Israel 
in 1967 during the armed conflict between Israel and Jordan. Under cus­
tomary international law, these were therefore occupied territories in 
which Israel had the status of occupying Power. Subsequent events in 
these territories ( ... ) have done nothing to alter this situation. All these 
territories (including East Jerusalem) remain occupied territories and 
Israel has continued to have the status of occupying Power." 5 

In contrast to this, the State of Israel claims that the West Bank has a 
status sui generis, i.e. outside the law, as being neither part of Israeli territory, 
nor formally occupied territory.6 According to the Israeli "Missing Revisioner 
Theory", in 1967 the West Bank was not the "territory of a High 
Contracting Party" within the meaning of Article 2, para. 2, of the Fourth 

1 Other terms used are "Prior Warning Procedure" or "Advance Warning Procedure", see Military Order 

(Israel), "Advance Warning Procedure", 26 November 2002, translation by B'Tselem <http://www.btselem.org/ 

english/legal_documents/advanced_warning_procedure.doc> (last visited 10 November 2004). 

2 Military Order (Israel), "Advance Warning Procedure", 26 November 2002, op. cit. (note 1). 

3 See e.g. testimony of Ahmad Abd al-Qader Ahmad, in "Soldiers use Ahmad Asaf as a human shield in 

Tulkarem refugee camp", B'Tselem, 12 January 2004, <http://www.btselem.org/English/Testimonies/o40112_ 

Ahmad_Assaf_Human_Shield.asp> (last visited 10 November 2004). 

4 E.g. the case of Nida! Abu Mukhsan, who was killed by the person he was supposed to convince to sur· 

render. See "The IDF continues to force Palestinians to serve as 'human shields' for soldiers in contempt of 

High Court of Justice injunction", B'Tselem, <http://www.btselem.org/english/testimonies/021226_human_ 
shields_update.asp> (last visited 10 November 2004). 

5 ICJ, Lego/ Consequences of the Construction of a Woll in the Occupied Polestinion Territory, Advisory 

Opinion of 9 July 2004, para. 78, available at <http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm> 

(last visited 10 November 2004); see also Supreme Court of Israel, Beit Sourik Village Council v. The 

Government of Israel et al., HCJ 2056/04, Judgment of 30 June 2004, para. 23, available at 

<http://62.90.71.124/Files_ENG/04/560/020/a28/04020560.a28.pdf> (last visited 10 November 2004); 

Ajuriv. IDF Commander, HCJ 7015/02, Judgment of 3 September 2002 ("Assigned Residence"), in lsroe/ Low 
Reports, 2002, pp. 2 and 12 ff. 

6 David Kretzmer, The Occupation of Justice: The Supreme Court of Israel ond the Occupied Territories, 

State University of New York Press, New York, 2002, pp. 3234; Richard A. Falk; Burns H. Weston, "The rele· 

vance of international law to Israeli and Palestinian rights in the West Bank and Gaza", in Emma Playfair (ed.), 

International Low and the Administration of Occupied Territories: Two Decades of Israeli Occupation of the 
West Bonk ond Goza Strip, Clarendon Press, Oxford, 1992, p. 131. 

http://62.90.71.124/Files_ENG/04/560/020/a28/04020560.a28.pdf
http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm
http://www.btselem.org/english/testimonies/021226_human
http://www.btselem.org/English/Testimonies/o40112
http:http://www.btselem.org
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Geneva Convention,7 as it had been occupied by Jordan since the 1948 War. 
According to the State of Israel it was thus not occupied by Israel in 1967. 
Consequently, Israel denies the direct applicability of the Fourth Geneva 
Convention regarding that territory.8 However, "the whole of the international 
community - except lsrael"9 accepts that the Fourth Geneva Convention is 
applicable de jure. 10 The State of Israel agrees that the "humanitarian provisions" 
laid down in the Convention are at least de facto applicable. 11 

In addition, Israel generally applies the 1907 Hague Regulations 12 

and the Israeli Supreme Court has recognized them as being customary 
international law and thus part of Israeli law.13 Israel is furthermore bound 
by the International Covenant on Civil and Political Rights (ICCPR), 14 

7 Convention relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention), 

12 August 1949, entry into force on 21 October 1950, Final Record of the Diplomatic Conference of Geneva of 

1949, Federal Political Department, Berne, Vol. 1, pp. 297-330; reprinted in UNTS, Vol. 75, 1950, pp. 287-417; 

Israel signed the Fourth Geneva Convention on 8 December 1949 and ratified it on 6 July 1951. The only reser­

vation Israel made refers to the use of the Red Shield of David as the emblem and distinctive sign of its medical 

services, see "Reservations and declarations concerning the four Geneva Conventions of 12 August 1949", 

reprinted in Dietrich Schindler; Jirf Toman (eds), The Laws of Armed Conflicts: A Collection of Conventions, 

Resolutions and Other Documents, 2nd ed., Sijthoff & Noordhoff, Alphen aan den Rijn, 1981, p. 506. 

8 Yehuda Zvi Blum, "The missing revisioner: Reflections on the status of Judea and Samaria", in Israel Law 

Review, Vol. 3, 1968, pp.279-301; Meir Shamgar, "The observance of international law in the administered ter· 

ritories", in: Israel Yearbook on Human Rights, Vol. 1, 1971, pp. 265 ff. 

9 Ardi lmseis, "On the Fourth Geneva Convention and the occupied Palestinian territory", in Harvard 

International Law Journal, Vol. 44, No. 1, 2003, p. 97. 

10 See e.g. Security Council Resolution 1435 (24 September 2002), UN Doc. S/RES/1435 (2002), on the 

situation in the Middle East, including the Palestinian question; ICJ, op. cit. (note 5), paras. 89-101; 

"Declaration on the Convention's applicability to the occupied Palestinian territories", High Contracting 

Parties to the Fourth Geneva Convention, Geneva, 5 December 2001, reprinted in Journal of Palestine 

Studies, Vol. 31, No. 3, 2002, pp. 148-150. 

11 See Supreme Court of Israel, op. cit. (note 5), pp. 12 ff. 

12 Regulations respecting the Laws and Customs of War on Land annexed to the Hague Convention (IV) 
respecting the Laws and Customs of War on Land, 18 October 1907, entry into force on 26 January 1910, in 

J.B. Scott (ed.), The Hague Conventions and Declarations of1899and1907, 3rd ed., New York 1918, pp. 100-127 

(English translation by US Department of State, with minor corrections by J. B. Scott); reprinted in American 

Journal of International Law, Vol. 2, Suppl., 1908, pp. 97-117 (hereina~er 1907 Hague Regulations). 

13 Supreme Court of Israel, Ayyoub v. Minister of Defence (Beth-El case), H.C. 606/78, H.C. 610/78, in 

Piskei Din [Decisions ofthe Israeli Supreme Court], Vol. 33, No. 2, p. 133; English summary in Israel Yearbook 

on Human Rights, Vol. 9, 1979, pp. 337 ff.; see also Thomas S. Kuttner, "Israel and the West Bank: Aspects of 

the law of belligerent occupation", in Israel Yearbook on Human Rights, Vol. 7, 1977, p. 171; Eyal Benvenisti, 

The International Law ofOccupation, Princeton University Press, Princeton, N.J., 1993, pp. 109 and n2. 

14 International Covenant on Civil and Political Rights (ICCPR), 19 December 1966, entry into force on 23 March 

1976, in UNTS, Vol. 999, 1976, pp. 171-346; entry into force for Israel on 3 January 1992. The only reservation 

Israel made concerns matters of personal status which are to be governed in Israel by religious law (Art. 23 of the 

Covenant), available at http://www.unhchr.ch/html/menu3/b/treaty5_asp.htm (last visited 10 November 2004). 

http://www.unhchr.ch/html/menu3/b/treaty5_asp.htm
http:applicable.11
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which is also applicable to Israeli authority exercised in the occupied 
territories. 15 

The following analysis will focus on the 1907 Hague Regulations and 
the Fourth Geneva Convention. Reference will also be made to related 
human rights questions. 

Israel's responsibility for order and security in the occupied territories 

According to Article 43 of the 1907 Hague Regulations, an occupy­
ing power assumes responsibility for the occupied territory and its inhabi­
tants and is responsible for "l'ordre et la vie publics". 16 This provision is further 
developed in Articles 29 and 4 7 ff. of the Fourth Geneva Convention. 
Hence the occupying power has not only the right, but even the responsibil­
ity to take security measures. If a civilian is reasonably suspected of an 
offence for which arrest would be an appropriate measure, an arrest is 
allowed under international humanitarian law. This may involve the use of 
force if necessary, but such security measures are always subject to the rule of 
proportionality.17 As a precondition for the following considerations, we will 
accept that the arrest of a wanted person in an occupied territory is legal and 
that the means employed, i.e. the force used against that person, comply 
with the requirements of proportionality. The present examination thus con­
cerns the rights of the person who might voluntarily warn the occupants of 
the house in question as part of an otherwise legal action. 

15 ICJ, op. cit. (note 5), paras. 110 f.; see also Jochen Abr. Frowein, "The relationship between human 

rights regimes and regimes of belligerent occupation", in Israel Yearbook on Human Rights, Vol. 28, 1998, 

pp. 6 and 11; Manfred Nowak, U.N. Covenant on Civil and Political Rights - CCPR Commentary, Engel, Kehl am 
Rhein, 1993, Art. 2, para. 28. 

16 The common English translation differs from the authentic French version at this point and reads "public 

order and safety"; compare e.g. Adam Roberts; Richard Guelff (eds.), Documents on the Laws of War, 3rd ed., 

Oxford University Press, Oxford, 2000, p. 81. This seems to be based on the semi-official English translation by 

the US Department of State as given in James Brown Scott (ed.), The Hague Conventions and Declarations of 

1899 and 1907, 3rd ed., Oxford University Press, New York, 1918, p. 123. A more adequate translation is con· 

tained in American Journal of International Law, Vol. 2, Suppl., 1908, pp. 112 f., which refers to "public order 

and life". The correct translation is most likely the one proposed by Edmund H. Schwenk, "Legislative power of 

the military occupant under Article 43, Hague Regulations", in Yale Law Journal, Vol. 54, 1945, pp. 393 (foot· 

note 1) and 398: "As the French term 'la vie publique' encompasses 'social functions [and] ordinary transac­

tions which constitute daily life' the term 'public order and civil life' seems to come closest to the meaning of 

'l'ordre et la vie publics', whereas the term 'l'ordre' means 'security or general safety'". See also Benvenisti, 
op. cit. (note 13), p. 7; Kretzmer, op. cit. (note 6), p. 58. 

17 Hans-Peter Gasser, "Protection of the civilian population", in Dieter Fleck (ed.), The Handbook of 
Humanitarian Law in Armed Conflicts, Oxford University Press, Oxford, 1999, pp. 214, 242 and 246; see also 
Kretzmer, op. cit. (note 6), pp. 131and155. 

http:proportionality.17
http:publics".16
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At first sight, the problem thus seems to be a factual one: how can it be 
determined whether a person is truly voluntarily helping or is subject to any 
kind of pressure? Cases in which the person in question felt "the barrel of a 
rifle touching [his] back"18 are clearly illegal. But if certainty as to the volun­
tary character of the person's actions could be achieved, why should that per­
son not help to avoid casualties? Nevertheless, legal questions arise even 
before the factual question of the true voluntary character, for even though a 
person helps voluntarily, that person's rights could still be infringed in a way 
rendering the action illegal. This would first be the case if an absolute prohi­
bition of the "Early Warning Procedure" existed under international human­
itarian or human rights law, and secondly if that person's rights were 
infringed in a disproportionate manner. 

An absolute prohibition of the "Early Warning Procedure" 

Civilians residing in the occupied territories are protected persons 
within the meaning ofArticle 4, para. I, of the Fourth Geneva Convention. 19 

They are, under Article 2 7, para. I, of the Convention and customary 
international law, entitled to respect for their persons and must be protected 
against all acts of violence or threats thereof. 20 According to Article 4 7 of 
the Fourth Geneva Convention, protected persons in occupied territory 
"shall not be deprived ( ... ) of the benefits of the present Convention by any 
change introduced, as the result of the occupation of a territory, into the 
institutions or government of the said territory". These benefits cannot even 
be changed "by any agreement concluded between the authorities of the 
occupied territories and the Occupying Power". The rights guaranteed by the 
Convention are thus not subject to the disposition of either the Occupying 
or the Occupied Power. 

18 Statement by Emil Darwazeh, quoted in Aryeh Dayan, "Refuse to be a human shield? No such thing ­

mocking High Court rules, the IDF still put Palestinians in the way of danger", on Haaretz.com, 7 July 2003 

available at <http://www.haaretz.com/hasen/pages/ShArt.jhtml?itemN0=315128&contrasslD=i> (last vis· 

ited 10 November 2004). 

19 •Persons protected by the Convention are those who, at a given moment and in any manner whatso· 

ever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying 

Power of which they are not nationals."; see Yuval Shany, "Israeli counter-terrorism measures: Are they 

'kosher' under international law?", in Michael N. Schmitt, Gian Luca Beruto (eds.), Terrorism and 

International Law: Challenges and Responses, International Institute of Humanitarian Law, 2003, p. 96 

<http://www.michaelschmitt.org/images/ 4996terr.pdf> (last visited 10 November 2004). 

20 Gasser, op. cit. (note 17), p. 212. 

http://www.michaelschmitt.org/images
http://www.haaretz.com/hasen/pages/ShArt.jhtml?itemN0=315128&contrasslD=i
http:Haaretz.com
http:Convention.19


776 NEIGHBOURS AS HUMAN SHIELDS? 

Moreover, they are not even open to modification by the protected 
persons themselves, as Article 4 7 is supplemented by a second layer of pro­
tection: Article 8 of the Fourth Geneva Convention stipulates that pro­
tected persons may not renounce the rights secured to them. Article 8 was 
introduced to make clear that "States party to the Convention ( ... ) could 
not release themselves from their obligations towards protected persons, 
even if the latter showed expressly and of their own free will that that was 
what they desired."21 It replaced an earlier draft possibly leaving room for the 
interpretation that protected persons could renounce the benefits of the 
Convention, provided that their choice was made completely freely and 
without any pressure. The present wording was chosen to avoid the difficulty 
of proving the existence of duress or pressure on persons renouncing their 
rights.22 Thus, even a renunciation of rights by a protected person on his or 
her own initiative is null and void. This principle, laid down in Article 8 of 
the Fourth Geneva Convention, applies to the entirety of international 
humanitarian law.23 

The aforesaid provisions establish the background that has to be borne 
in mind when examining the legality of the "Early Warning Procedure". 
There is no rule under international humanitarian law explicitly prohibiting 
that procedure. However, it might fall under the prohibition on compelling 
protected persons to serve in the Occupying Power's armed forces or take 
part in military operations and the prohibition of the use of human shields. 

Compulsion of protected persons to serve in the occupying power's 
armed forces is prohibited 

Under Article 51, para. 1, of the Fourth Geneva Convention, pro­
tected persons may not be compelled to serve in the Occupying Power's 
armed or auxiliary forces, nor may the Occupying Power use pressure or prop­
aganda to achieve voluntary enlistment. This prohibition is a universally 
recognized basic principle of the laws of war.14 It is absolute and permits no 
derogation,25 and is included in the catalogue of war crimes of the Rome 

21 Jean 5. Pictet, Oscar M. Uhler, Henri Coursier (eds), The Geneva Conventions of 12 August 1949: 
Commentary, Vol. 4: Geneva Convention relative to the Protection of Civilian Persons in Time of War, ICRC, 
Geneva, 1958, p. 74. 

22 Ibid., pp. 7 4 ff. 

23 Gasser, op. cit. (note 17), p. 252. 

24 Pictet, op. cit. (note 21), p. 292; Gasser, op. cit. (note 17), p. 263. 
25 Pictet, ibid., p. 293; Gasser, ibid., p. 263. 

http:rights.22
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Statute of the International Criminal Court (ICC).26 While Article 23 (h), 
para. 2, of the 1907 Hague Regulations only forbade forced participation of 
nationals of the hostile party in operations of war directed against their own 
country, the Fourth Geneva Convention extended the scope of the prohibi­
tion: it refers to all recruitment and enlistment in the armed forces of the 
Occupying Power, whatever the theatre of operations and whoever the 
opposing forces might be, including resistance movements operating within 
the occupied territory.27 

At first sight it might seem unlikely that the help of the "Early Warner" 
on an ad hoc basis falls under this prohibition. The wording "serve in its 
armed forces" and "servir dans ses forces armees" apparently relates to some­
thing more durable than bringing a message to the residents of a house. 
However, the object of this prohibition is to protect the inhabitants of an 
occupied territory from actions offensive to their patriotic feelings and from 
attempts to undermine their allegiance to their own country.28 Protected per­
sons should not be subjected to an unbearable loyalty conflict.29 For example, 
the use of a protected person in an operation against the forces with whom 
that person identifies or sympathizes amounts to a serious attack on human 
dignity and causes serious mental suffering or injury.3°Furthermore, a person 
supporting the Occupying Power's forces, even on a single occasion, will very 
likely be stigmatized as a "collaborator". Such a person might, at least in the 
perception of the other civilians, have changed sides. Thus, even an isolated 
supporting action runs counter to the purpose of Article 51, para. 1, of the 
Fourth Geneva Convention. 

Another important factor that has to be taken into account is the rule 
preventing protected persons from renouncing the rights secured to them. 
Read in connection with Article 8 of that same Convention, the said 
Article 51, para. 1, amounts to an absolute prohibition of the "Early 
Warning Procedure": it bans not only forced service in the Occupying Power's 
armed forces, but also propaganda for voluntary service. It thus covers pub­

26 Article 8.2 (a) (v) of the Rome Statute of the International Criminal Court (ICC Statute), 17 July 1998, 

entry into force on 1 July 2002, UN Doc. A/CONF.183/9; reprinted in UNTS, Vol. 2187, 2002, pp. 90-158; ILM, 

Vol. 37, No. 5, 1998, pp. 1002-1069. 

27 Pictet, op. cit. (note 21), p. 293; Gasser, op. cit. (note 17), p. 263. 

28 Pictet, ibid., p. 293. 

29 Michael Bothe, "War crimes", in Antonio Cassese, Paola Gaeta, John R.W.D. Jones (eds.), The Rome 

Statute of the International Criminal Court: A Commentary, Oxford University Press, Oxford, 2002, p. 394. 

30 ICTY, Prosecutor v. Tihomir Blaski{, Case No. IT-95-14-A (Appeals Chamber, Judgment of 29 July 2004), 

para. 597. 
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licity aimed at the population of an occupied territory, i.e. by radio or televi­
sion. Such means used to influence protected persons seem rather harmless 
compared to the situation a neighbour faces when asked to serve as an "Early 
Warner". That request is not addressed to the general public, but is made 
directly to one specific person. It is not transmitted by an anonymous 
medium such as radio or television, but is most likely made to him by several 
heavily armed members of the Occupying Power's armed forces. Nor is it an 
invitation he can think over for some time, but a request he must decide on 
that very moment. These factors add up to a considerable amount of pressure 
imposed on the person in question. The previous practice of the Israeli 
armed forces has shown that the possibility of a negative answer might not 
even be taken into account.31 

Prohibition on compelling protected persons to take part 
in military operations 

Protected persons can under certain conditions be compelled to work. 
However, under Article 51, para. 2, of the Fourth Geneva Convention, 
work that would oblige them to take part in military operations is excluded. 
This rule, already formulated in Article 52 of the 1907 Hague Regulations, 
is also contained in the ICC Statute's list of war crimes.32 Protected persons 
may not be ordered to contribute to military operations.33 This covers opera­
tions against their own country or another State, as well as actions against 
resistance and partisans in the occupied territory.34 

The said prohibition is intended to ensure that civilians who are com­
pelled to work by the occupying authorities always retain their status as civil­
ians.35 This is not the case as regards the "Early Warning Procedure", for the 
protected person becomes part of a military action by the occupying forces. 
Even though the reason for the arrest of the wanted person may be of a penal 
nature or based on security considerations, the forces performing that action 
are the Occupying Power's armed forces. This association with them can 
endanger the protected person, who may meet with armed opposition36 or 
become the victim of a booby trap. Such risks are typically taken by combat­

31 Dayan, op. cit. (note 18). 

32 Article 8, para. 2, lit. b (xv) ICC Statute. 

33 ICTY, op. cit. (note 30). 

34 Gasser, op. cit. (note 17), p. 264. 

35 Ibid. 


36 E.g. the case of Nida! Abu Mukhsan, op. cit. (note 4). 
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ants, not civilians. The "Early Warning Procedure" uses civilians to avoid 
those risks and thus shifts the front line of hostilities into the midst of the 
civilian population. 

Nonetheless, the wording of Article 51, para. 2, might suggest that 
protected persons may not be compelled to take part in military operations, 
but that room is left for voluntary participation.37 Again, this prohibition has 
to be read in close connection with the said Convention's Article 8. While 
it is expressly prohibited to force a civilian to take part in a military opera­
tion, Article 8 is meant to preclude forced participation in the guise of vol­
untary participation. It follows that the prohibition in Article 51, para. 2, 
must amount to a general prohibition on civilians taking part in military 
operations. 

This more extensive interpretation finds support in the phrasing of 
Article 51: the general rule is that "[t]he Occupying Power may not compel 
protected persons to work" unless certain conditions are fulfilled. Thus, 
compelling protected persons to work is permissible only as an exception. 
Article 51, para. 2, spells out this exception, i.e. the kind of work the persons 
in question may be compelled to do. The exception does not include military 
operations, a fact that is further clarified. Under Article 8 of the Fourth 
Geneva Convention, protected persons cannot renounce these limitations, 
i.e. a person compelled to work cannot voluntarily agree to do work other 
than that specified in Article 51, para. 2 thereof. Hence a person compelled 
to work cannot agree voluntarily to take part in military actions. It would 
consequently be somewhat surprising if this did not hold true for a person 
who agreed to work voluntarily at the start, and later took part in a military 
operation. 

Prohibition on the use of human shields 

Under Article 28 of the Fourth Geneva Convention it is absolutely 
forbidden to use civilians as shields; they may not be used to render certain 
points or areas immune from military operations. Yet one aim of the "Early 
Warning Procedure" is to avoid injuries to soldiers who could be targeted 
while approaching the house, e.g. by booby traps, or while surrounding the 
house and drawing attention to themselves by using a megaphone to warn 
the residents in it. 

37 Hilaire McCoubrey, lnternatiana/ Humanitarian Law: Modern Developments in the Limitation ofWarfare, 

2nd ed., Ashgate, Aldershot, i998, p. 200. 

http:participation.37
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It is questionable whether such attacks on the occupying forces are 
covered by the term "military operations", which seems to refer first and fore­
most to acts of warfare committed by the enemy's military forces. But it also 
covers acts of war by groups such as volunteer corps and resistance move­
ments, which are placed in the same category as the regular armed forces 
under Article 4, paragraphs 2, 3 and 6, of the Third Geneva Convention.38 

The aforesaid prohibition also applies to occupied territory.39 However, civil­
ians who spontaneously attack occupying forces neither fulfil the require­
ments of the said article's paragraph 2 in terms of command responsibility 
for subordinates and distinctive signs, nor are they members of armed forces 
within the meaning of its paragraph 3, nor do they constitute a levee en 
masse in accordance with its paragraph 6. Thus, at first sight, the "Early 
Warning Procedure" would not amount to the use of civilians as shields, 
since it serves as protection against persons not covered by Article 4 of the 
Third Geneva Convention. 

However, the scope of this prohibition is broader: civilians may not be 
used in order to gain a military advantage or secure a military operation.40 

While it remains questionable whether security measures by the occupying 
forces represent a "military advantage", they surely have to be regarded as 
"military operations", for they are performed by the Occupying Power's armed 
forces and not by any kind of security force provided by the occupied popula­
tion. It is not clear whether they are law enforcement measures or further the 
military aims of the Occupying Power. In the case of the "Early Warning 
Procedure" a civilian is exposed to danger in order to help the military forces 
achieve their aims and reduce the risks taken by them. Therefore the person 
helping voluntarily is indeed serving as a shield, perhaps not in the classic 
sense, but he does nevertheless diminish the risk of an attack on the military 
forces in that he is a civilian and is less likely to be attacked in that kind 
of situation. 

The fact that according to the "Early Warning Procedure" the civilian 
helps voluntarily loses its relevance, first if Article 8 of the Fourth Geneva 
Convention is taken into account and, secondly, if the situation is viewed 
from the standpoint of a potential attacker. In the latter's perception, it is 

38 Convention Relative to the Treatment of Prisoners of War (Third Geneva Convention), 12 August 1949, 

entry into force on 21 October 1950, Final Record of the Diplomatic Conference of Geneva of 1949, Federal 

Political Department, Berne, Vol. 1, pp. 243-276; reprinted in UNTS, Vol. 75, 1950, pp. 135-285. 
39 Pictet, op. cit. (note 21), p. 209. 

40 Gasser, op. cit. (note 17), pp. 218 and 265. 
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not possible to distinguish a volunteer from a human shield under duress. 
This results in exactly the kind of conflict the prohibition of human shields 
is meant to avoid: the need to decide between attacking one's equals or 
refraining from an attack. 

To sum up, the prohibition on compelling protected persons to serve in 
the Occupying Power's armed forces might at first sight not amount to an 
absolute prohibition of the "Early Warning Procedure". However, if the ban 
on propaganda to obtain voluntary service and Article 8 of the Fourth 
Geneva Convention are taken into account, it becomes clear that the "Early 
Warning Procedure" violates that prohibition. This becomes even more evi­
dent when paragraphs 1 and 2 of Article 51 are read in context: it is prohib­
ited not only to force protected persons to participate in military operations, 
but also to use publicity in order to obtain voluntary service. The tenor of this 
is that a protected person may not be used in a military context. If the ban on 
the use of propaganda is taken seriously, he cannot even be asked to partici­
pate. Moreover, under Article 8 of the Fourth Geneva Convention the limi­
tations imposed by the above prohibition cannot be renounced by protected 
persons, as that would render possible the abusive use of "forced volunteers". 

While this might still be subject to further discussion in terms of "real 
volunteers", the fact that the use of civilians as human shields is prohibited 
means that the "Early Warning Procedure" infringes upon international 
humanitarian law. Even a perfectly voluntary "human shield" falls under this 
prohibition, as it is not possible for third persons to distinguish volunteers 
from non-volunteers. Thus, the "Early Warning Procedure" violates Article 51 
of the Fourth Geneva Convention as well as the said prohibition. 

The human rights perspective 

The situation differs if considered from a human rights perspective: the 
right at stake is the right to life, as laid down in Article 6 of the ICCPR.41 

This right is not guaranteed in an absolute manner. "Lawful acts of war" are 
not prohibited by Article 6 "if they do not violate internationally recog­
nized laws and customs of war."42 The illegality of the "Early Warning 

41 Article 6, para. 1, of the ICCPR reads "Every human being has the inherent right to life. This right shall 

be protected by law. No one shall be arbitrarily deprived of his life." 

42 Report of the Secretary-General on "Respect for Human Rights in Armed Conflicts", UN Doc. A/8052 

(18 September 1970), p. 104; see also Jochen Abr. Frowein, "Article 15", in Jochen Abr. Frowein; Wolfgang 

Peukert (eds.), Europiiische Menschenrechtskonvention - EMRK-Kommentor, 2nd ed., N. P. Engel, Kehl am 

Rhein, 1996, para. 12. 
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Procedure" is, as shown above, a direct result of the special situation of occu­
pation. The authority of a State to limit the rights of the persons within its 
jurisdiction is broader than that of an Occupying Power with regard to pro­
tected persons, for in human rights law there is no prohibition of voluntary 
renunciation of protection comparable to Article 8 of the Fourth Geneva 
Convention. It is true that States are obliged to take positive measures to 
ensure the right to life.43 This does not, however, comprise a duty to protect 
individuals from any risk they take voluntarily.44 Thus, the persons them­
selves have to assess the risks they take. The present issue is an example of 
international humanitarian law providing for a higher standard of protection 
than human rights law. In this context, the international humanitarian law 
rules are the leges speciales and prevail over the human rights norms.45 

Adifferent approach: proportionality considerations 

The foregoing analysis has shown that various international humani­
tarian law rights and human rights are affected by the "Early Warning 
Procedure". This list is supplemented by Article 27, para. 1(2), of the 
Fourth Geneva Convention and customary international law, which states 
that protected persons "shall be protected especially against all acts of vio­
lence or threats thereof'.46 All acts that might cause unjustifiable harm to a 
civilian must be avoided.47 The prohibition of physical or moral coercion, in 
particular to obtain information, that is laid down in Article 31 of the 
Fourth Geneva Convention and Article 44 of the 1907 Hague Regulations, 
and the prohibition on forcing enemy nationals to act as a guide for invading 
enemy forces48 follow the same pattern: the use of protected persons against 
their will in any manner to achieve military advantages is either prohibited 
or subject to limitations. 

43 Ha!Qk A. Kabaalioglu, "The obligation to 'respect' and to 'ensure' the right to life", in Bertrand. 

G. Ramcharan (ed.), The Right to Life in International Law, Martinus Nijhoff Publishers, Dordrecht, 1985, 
pp.164 f. 

44 See Nowak, op. cit. (note 15), Art. 6, paras. 3 ff. and 17; Eckart Klein, "The duty to protect and to 

ensure human rights under the International Covenant on Civil and Political Rights", in: Eckart Klein (ed.), The 

Duty to Protect and Ensure Human Rights, Berlin Verlag, Berlin, 2000, pp. 306·310. 

45 See ICJ, op. cit. (note 5), para. 106; Frowein, op. cit. (note 15), pp. 9 and 11; Nowak, op. cit. (note 15), 

Art. 4, para. 27; Hans-Joachim Heintze, "The European Court of Human Rights and the implementation of 

human rights standards during armed conflict", in Germon Yearbook ofInternational Law, Vol. 45, 2002, p. 64. 
46 Gasser, op. cit. (note 17), p. 212. 
47 Ibid. 

48 Gerhard von Glahn, The Occupation of Enemy Territory: A Commentary on the Law and Practice of 

Belligerent Occupation, University of Minnesota Press, Minneapolis, 1957, p. 83. 
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Even without an absolute prohibition, the "Early Warning Procedure" 
could be illegal, as the infringement of any rights of the civilian in question 
is subject to proportionality: in jus in bello proportionality is used to control 
permitted harm to others.49 This principle applies not only to military opera­
tions, where it requires that the losses and damages caused must not be 
excessive in relation to the direct military advantage anticipated,50 but also 
to the exercise of authority and security measures by the military commander 
in an area under belligerent occupation.51 "Indeed, every Israeli soldier car­
ries in his pack both the rules of international law and also the basic princi­
ples of Israeli administrative law that are relevant to the issue."52 This 
includes the principle that the means used to realize the legitimate objective 
have to be of a proper proportion to their costs.53 

Legitimate objectives to be achieved by the "Early Warning Procedure" 

The "Early Warning Procedure" is designed to achieve several objec­
tives. The main objective of the whole operation is to arrest the wanted 
person. There are several others, which might vary in priority, namely to 
cause as few civilian casualties as possible, to suffer as few casualties in 
the armed forces as possible, and to act quietly and thus avoid attacks by 
third parties. 54 

The "Early Warning Procedure" as an appropriate means 
to achieve these objectives 

This procedure is probably an appropriate means of arresting the 
wanted person, either because he gives himself up to the armed forces or 
because they enter the house after the warning. It is unlikely that the warn­
ing will enable the wanted person to flee, as the house is surrounded. 

49 Michael Bothe; Karl Josef Partsch; Waldemar A. Solf (eds.), New Rules for Victims ofArmed Conflicts: 

Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 1949, Nijhoff, The Hague, 

1982, p. 299. 

50 Rosalyn Higgins, Problems and Process: International Law and How We Use It, Clarendon, Oxford, 1994, 

p. 230; Judith Gail Gardam, "Proportionality and force in international law", in American Journal of 

International Law, Vol. 87, 1993, pp. 391 and 409. 

51 Supreme Court of Israel, Beit Sourik Village Council v. The Government of Israel et al., op. cit. (note 5), 

para. 39; Supreme Court of Israel, Ajuri et al. v. IDF Commander, op. cit. (note 5), pp. 21 f.; Kretz mer, op. cit. 

(note 6), pp. 131and155; Gasser, op. cit. (note 17), pp. 214, 242 and 246. 

52 Supreme Court of lsrael,Ajuri v. IDF Commander, op. cit. (note 5), p. 13. 


53 Ibid., pp. 21ff. 


54 Military Order (Israel), "Advance Warning Procedure", op. cit. (note 1). 
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At first sight the "Early Warning Procedure" procedure is likely to 
cause only few civilian casualties, as long as the civilian occupants of the 
house in question trust the forces and leave the house voluntarily. On the 
other hand, if those occupants or the wanted person put up any resistance, 
there might be an additional civilian victim, as the "Early Warner" is drawn 
into the fighting.ss Also, he might trigger a booby trap and thus be the first 
civilian victim even before delivering his message. However, a person from 
the neighbourhood might know about the booby traps and therefore be able 
to avoid them. But even a successful "Early Warner" may well be stigmatized 
as a "collaborator" and subjected afterwards to reprisals by members of his 
community. The relevant troop commander has to take all these factors into 
account in order to ensure that the person in question is not injured.s6 A reli­
able prognosis seems hardly possible. 

The "Early Warning Procedure" is certainly appropriate to avoid fur­
ther casualties among the Israeli armed forces. As already pointed out above, 
they do not have to approach the house themselves and thus do not run the 
risk of being attacked from it or triggering a booby trap. They can also pro­
ceed very quietly, as no megaphone warning is given. Thus, the said proce­
dure is a suitable means to achieve the legitimate objectives. 

Less injurious means 

There might, however, be other less injurious means to achieve the 
same aims. The first is that the forces could enter the surrounded house with­
out any warning. This strategy is probably appropriate to arrest the wanted 
person. The risk of him managing to flee because he is confused with the 
civilian occupants of the house is no greater than in the case of the "Early 
Warning Procedure", as the house is nevertheless surrounded by armed 
forces. But this method is very unlikely to keep civilian casualties to a mini­
mum. At the time the forces enter the house and fighting might start, all 
civilian occupants are still in it. They might be confused with the wanted 
person and thus injured or killed during the attempt to arrest him. They 
might also be injured or killed by means such as gunfire or explosives used by 
the wanted person to defend himself. The risk of civilian casualties is there­
fore much higher than with the "Early Warning Procedure", even if the 
absence of the "Early Warner" means that he at least will not be an addi­

55 See the case of Nida I Abu Mukhsan, op. cit. (note 4). 


56 Military Order (Israel), "Advance Warning Procedure", op. cit. (note 1). 
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tional victim. So entry without warning is no less harmful to civilians than 
the "Early Warning Procedure". The same might apply in terms of the casu­
alties suffered by the Israeli forces: it is at least possible that more soldiers are 
injured or killed, e.g. by booby traps or if the startled civilian occupants try to 
defend themselves. Moreover, the number of persons taking part in such an 
operation is higher. So even though this alternative method does not pro­
voke more attacks by third parties, it is less suitable to achieve the desired 
aims than the "Early Warning Procedure". 

Secondly, the forces could enter the surrounded house after a warning 
is given by megaphone. This tactic is just as appropriate to arrest the wanted 
person as the other methods. As long as the civilian occupants trust the 
Israeli forces' warning and leave the house, the risk of civilian casualties 
should be the same, with one exception - since no civilian "Early Warner" 
is required, at least one person less is exposed to possible injury. Admittedly, 
the residents are arguably less likely to leave the house, but on the other 
hand no civilian runs the risk of triggering a booby trap. It is questionable 
whether this method is likely to result in fewer casualties among the armed 
forces, for the manner in which they have to approach the house and the risk 
of fighting or being struck by a booby trap while trying to arrest the wanted 
person there are the same as in the case of an "Early Warner". On the other 
hand, by giving a megaphone warning the armed forces draw attention to 

their operation and thus invite attacks from third parties in the neighbour­
hood. This method is at least in that regard less appropriate than the "Early 
Warning Procedure". 

Proportionality "in the narrow sense" 

As shown above, the second alternative method, i.e. to surround the 
house, warn by megaphone and enter the house afterwards, is only less 
appropriate insofar as it increases the risk of the Israeli forces being attacked 
from the surrounding area. No other alternative offers absolutely the same 
possibilities to achieve the aims. The question therefore arises whether the 
risk for the civilian involved in the "Early Warning Procedure" is duly pro­
portionate to the advantages of that method. 

In weighing up the danger for a civilian totally unconnected to the 
events against a reduced risk for the security forces, whose very task it is to 

take such risks, the scales should always tilt in favour of the civilian's rights. 
What the Israeli armed forces seem to be doing is to shift those risks away 
from themselves by using civilians, which not only endangers the civilian 
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concerned but might also lead to subsequent local reprisals against him. The 
front line of the conflict is thus transferred into the midst of the civilian pop­
ulation. This cannot be deemed proportionate if the values of international 
humanitarian law, the essence of which is to keep civilians separate from 
military measures by the Occupying Power, are taken into consideration. This 
conclusion is supported by the findings of the Israeli Supreme Court in its 
Separation Fence Decision;57 if a possible alternative method, even though 
its benefit will be somewhat smaller than that of the former one, causes sig­
nificantly less damage, the original act is disproportionate.58 As stated, the 
possible alternative of giving a warning by megaphone increases the risk for 
the armed forces and is thus of less benefit in that regard. It is not of any less 
benefit, however, in terms of its main objective: it is suitable to achieve the 
arrest of the wanted person. The lesser benefit applies only to the possible 
"costs" for the Israeli armed forces in doing so. On the other hand, this 
method is significantly less harmful to the person whose rights are at stake: 
the "Early Warner" is not endangered, since he is not needed. The "Early 
Warning Procedure" is therefore not proportionate, for it is possible for the 
forces to achieve their aims with a slightly increased risk for themselves, but 
without any danger for the civilian who has nothing to do with the events. 

Conclusion 

In the author's opinion, the "Early Warning Procedure" infringes both 
Article 51 of the Fourth Geneva Convention and the prohibition on the 
use of human shields and is thus a means absolutely prohibited by interna­
tional humanitarian law. 

Even if this conclusion is not accepted, the "Early Warning Procedure" 
violates the principle of proportionality. While it may be an appropriate 
means to achieve the legitimate aims discussed above, the two factors to be 
weighed up against each other are the safety of a person with no connection 
whatsoever to the events and the safety of the armed forces. As it is possible 
for the latter to achieve their aims at a higher risk for themselves but without 
any harm at all to the civilian in question, the outcome must be the following: 
the "Early Warning Procedure", even if it is not subject to an absolute prohi­
bition, is not a proportionate means under international humanitarian law. 

57 Supreme Court of Israel, Beit Sourik Village Council v. The Government of Israel et al., op. cit. (note 5). 

58 Ibid., para. 41; see also United Kingdom, The Manual of the Law of Armed Conflict, UK Ministry of 
Defence, Oxford 2004, para. 2.7.1. 
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Resume 

Ala fois voisins et boucliers humains ? 

La «procedure d'alerte precoce» des forces armees israeliennes et le 
droit international humanitaire 

Roland Otto 

La «procedure d' alerte precoce » pennet aux forces annees israeliennes d' ob­
tenir l' assistance d' un civil volontaire, asavoir un voisin, pour arreter une per­
sonne recherchee dans les territoires occupes. I.:auteur rappelle que les personnes 
protegees ne peuvent pas renoncer aux droits que leur confere la IV' Convention de 
Geneve. Il soutient ensuite que cette pratique viole l' interdiction qui est faite d' obli­
ger des personnes protegees aservir dans les forces annees de l' occupant et aparti­
ciper aux operations militaires, ainsi que celle d' utiliser des boucliers humains. 
Dans ce contexte, le droit international humanitaire est une lex specialis du droit 
des droits de l'homme. En outre, la procedure viole le principe de la proportionna­
lite, car les forces annees peuvent atteindre leurs objectifs en prenant elles-memes 
des risques accrus, sans faire courir un danger au civil en question. 
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On the relationship between human rights law 
protection and international humanitarian law 

HANS-JOACHIM HEINTZE* 

As States tend not to be willing to push for the further codification of 
international humanitarian law and, especially, of mechanisms of implemen­
tation, the question is posed as to which developments have been made in 
the abutting bodies of law and how they influence international humanitar­
ian law. 1 Particular attention must be paid to international human rights law, 
as today human rights are an integral part of international law for the com­
mon welfare of humanity and represent common values that no State may 
revoke, even in times of war.2 While international humanitarian law and 
human rights law vary in terms of origin and the situations in which they 
apply, the two bodies of law share the objective of protecting and safeguard­
ing individuals in all circumstances. 

Relationship between international humanitarian law 
and human rights law 

Classic international public law recognized the separation between the 
law of peace and the law of war. Depending on the state of international rela­
tions, either the corpus juris of the law of peace or that of the law of war was 
applied. The adoption of the United Nations Charter in 1945 and of subse­
quent major human rights documents changed this surgically clear division. 
Since then there have been norms which are valid both in peacetime and in 
times of war. As with every innovation, this development was not immedi­
ately accepted by all. In particular, those who subscribed to the so-called sep­
aration theory rejected the application of human rights norms during armed 
conflicts with the argument that they and the norms of the jus in bello were 
two separate fields, which could not be applied at the same time.3 This posi­
tion is rather surprising because, in classic international public law, human 

* Senior Researcher at the Institute for International Law of Peace and Armed Conflict, Ruhr University, 

Boch um, Germany. I am indebted to Dr Noelle Quenivet for her invaluable advice and assistance in writing this 

article. 
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rights considerations - on the basis of natural law - were taken into 
account. In this vein, Bluntschli argued in 1872 that the declaration of war 
did not rescind the legal order but "on the contrary, we recognize that there 
are natural human rights that are to recognized in times of war as in peace­
time ... ".4 Furthermore, the 1907 Hague Convention on Land Warfare refers 
to the parties to the treaty as "[a]nimated by the desire to serve, even in this 
extreme case, the interests of humanity".5 In the light of these statements 
one can have doubts about the justification of the separation theory. 

Yet the separation theory seems to have supporters even nowadays. For 
instance, the well-known Handbook of Humanitarian Law does not deal at all 
with the topic "human rights in armed conflicts".6 In this regard, it may be 
argued that the handbook lags behind the leading opinion expressed by the 
International Court of Justice in the "Nuclear Weapons Advisory Opinion"7 

and "Legal Consequences Advisory Opinion".8 In these Advisory Opinions the 
Court clearly rejected the position that the International Covenant on Civil 
and Political Rights (ICCPR) of 19 December 1966 could only be applied in 
peacetime. The wording of relevant human rights treaties supports the ICJ 
jurisprudence on the subject. Indeed, these treaties contain clear stipulations 
concerning the observance of human rights obligations by States Parties in 
times of armed conflict. For example, Article 15 of the European Convention 
for the Protection of Human Rights and Fundamental Freedoms (ECHR) 
of 4 November 1950 deals with the fate of human rights norms in situations in 
which the life of a nation is threatened by war or other public emergencies. 

1 This approach is in line with the ICRC's Avenir statement, which stresses that "the relationship between 

humanitarian law and human rights law must be strengthened." See David Forsythe, "1949 and 1999: Making 

the Geneva Conventions relevant after the Cold War", International Review of the Red Cross, Vol. 81, No. 834, 
1999, p. 271. 

2 Christian Tomuschat, "Obligations arising for States against their will", Recueil des Cours, No. 241, 

Vol. IV/1993, Nijhoff, The Hague, 1994, p. 195. 

3 See Otto Kimminich, Schutz der Menschen in bewaf{neten Konflikten, Beck, MUnchen, 1979, p. 28. 

4 Johann Caspar Bluntschli, Das moderne Volkerrecht der civi/isierten Staaten, 3rd ed., Beck, Nordlingen 
1878, para. 529. 

5 Preamble, Convention (IV) respecting the Laws and Customs of War on Land, signed at The Hague, 

18 October 1907, in: Dietrich Schindler and Jiri Toman (eds.), The law of Armed Conflicts: A Collection of 
Conventions, Resolutions and Other Documents, 4th ed., Nijhoff, Leiden, 2004, p. 55. 

6 Dieter Fleck (ed.), Handbook ofHumanitarian law in Armed Conflict, Oxford University Press, Oxford, 1995. 

7 legality ofthe Threat or Use ofNuclear Weapons, Advisory Opinion, ICJ Reports 1996, para. 26. 

8 legal consequences ofthe construction ofa wall in the Occupied Palestinian Territory, Advisory Opinion, 
9 July 2004, paras. 102-106. Not yet published but available at the website of the ICJ: 

http://www.icj·cij.org/icjwww/idocket/imwp/imwpframe.htm (last visited 25 October 2004). 
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Under such circumstances the respective State Party is allowed to "take 
measures derogating from its obligations under this Convention". However, 
the human rights enshrined in the ECHR may be limited only to the extent 
strictly required by the exigencies of the situation. Some of the rights explic­
itly mentioned in the foregoing articles may not be derogated from (inter alia 
the right to life, the freedom of belief and the prohibition of torture). These 
human rights are called non-derogable, which means that they are to be 
applied in all circumstances, without exception. The traditional imperme­
able border between international humanitarian law, which applies during 
armed conflicts, and the law of peace is thereby crossed. This "crossing of the 
border" is further supported by Article 3 common to the Geneva Conventions 
of 12 August 1949 containing a list of rights which are to be protected in all 
circumstances. Interestingly, these rights broadly cover the non-derogable 
human rights. This very configuration is what led academics to draft the 
"Turku Declaration'',9 which called for the legal grey zones - in the border 
areas of the law of peace and the law of war - to be filled by the cumulative 
application of human rights law and international humanitarian law, thereby 
guaranteeing at least minimum humanitarian standards.10 

The ECHR is not the only instrument referring to the applicability of 
human rights in wartime. A further regional human rights instrument, the 
American Convention on Human Rights of 22 November 1969, lists in its 
Article 27 non-derogable rights which cannot be abrogated in times of war. 
Universal human rights treaties also refer to non-derogable rights. For exam­
ple, Article 4 of the ICCPR includes an emergency clause similar to that for­
mulated in regional instruments. 

All these human rights instruments show that human rights are an 
intrinsic part of the legal rules governing wars and other emergency situa­
tions. Taking into account the obligation of States to respect non-derogable 
rights in all circumstances, according to human rights instruments and the 
final document of the First World Conference on Human Rights in Teheran 
in 1968, Cerna concluded in 1989 that international public law had already 
been "transformed into a branch of human rights law and termed 'human 
rights in armed conflicts"'. 11 

9 UN Doc. E/CN-4/Sub.2/1991/55. 

10 See Allan Rossas and Theodor Meron, "Com batting lawlessness in grey zone conflicts through minimum 

humanitarian standards", American Journal of International Law, Vol. 89, No. 2, 1995, p. 215. 

11 Christina M. Cerna, "Human rights in armed conflict: Implementation of international humanitarian law 

norms by regional intergovernmental human rights bodies", in Frits Kalshoven and Yves Sandoz (eds.), 

Implementation of International Humanitarian Law, ICRC, Geneva, 1989, p. 39. 
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The Convention on the Rights of the Child (CRC) adopted in 1989 
impressively corroborates this view. Here the substantial overlap between inter­
national human rights protection and international humanitarian law becomes 
obvious. Article 38( 1) of that Convention obliges the States Parties to under­
take to respect and ensure respect for rules of international humanitarian law 
that deal with the protection of children. Thus a human rights treaty, normally 
applicable in peacetime, contains provisions that are not only applicable in 
armed conflicts but are also enshrined in the law regulating armed conflicts. 
The regulations are even more detailed because Article 38 (2), (3) and (4) 
repeats the standards laid down in Article 77 of Additional Protocol I to the 
Geneva Conventions that restricts the recruitment and participation of chil­
dren in armed conflicts. Those standards, adopted in 1977, permit the recruit­
ment and direct participation of children from the age of fifteen onwards. 

This undoubtedly unsatisfying standard in the CRC of 1989 runs 
counter both to the progressive codification of international public law and 
to the goal of the Convention, which, according to Article 3, is to ensure 
that the "best interests" of the child (defined in Article 1 as a person below 
the age of eighteen years) are protected. It is most unlikely that it is in the 
interest of a child aged fifteen to take direct part in hostilities. 

This contradiction has been severely criticized in legal literature. 
Particularly at issue is why the 1989 Convention on the Rights of the Child, 
which was drawn up more than a decade after the adoption of the Additional 
Protocols to the Geneva Convention and marks considerable progress in 
codification of the protection of the individual, contains no protection 
exceeding that of Article 77 of Additional Protocol l.'2 This failure is all the 
more regrettable because, when the CRC was being negotiated, the oppo­
nents of the relevant improvement in child protection (in particular the 
USA, Iran and Iraq) had not put forward a very sturdy legal argument. As a 
matter of fact, the USA was of the opinion that neither the General 
Assembly nor the Human Rights Commission were suitable fora for the revi­
sion of existing international humanitarian law. 13 

However, the American argument, which is based on the aforemen­
tioned traditional separation of the law of peace and the law of war, is not 

u Hans-Joachim Heintze, "Children need more protection under international humanitarian law - Recent 

developments concerning Article 38 of the UN Child Convention as a challenge to the International Red Cross 

and Red Crescent Movement", Humaniti:ires Vi:i/kerrecht - lnformationsschriften, Vol. 8, No. 3, 1995, p. 200. 

13 UN Doc. E/CN.4/1989, p. 55, Add.1, p. 6. 
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convincing, for the CRC was intended to be a new, independent treaty and 
not a revision or amendment of international humanitarian law. It can more­
over also be argued that obligations over and above the general standards 
should have been laid down for the States party to the new instrument, as is 
definitely possible in treaty law. Since many feared a lowering of standards, 
the American argument was not further discussed. The USA later departed 
from its (untenable) position when, in 1992, it signed the Optional Protocol 
on the involvement of children in armed conflict to the CRC. This 
Protocol, adopted in 2000 through Resolution 54/263 of the UN General 
Assembly, obliges the States Parties to take all feasible measures to ensure 
that children under the age of 18 do not take a direct part in hostilities. It 
entered into force on 12 February 2002 and has to date been ratified by 
52 States. This means that, at least where these States are concerned, the 
standard of protection is higher than that propounded in international 
humanitarian law.14 

The example of the CRC demonstrates not only that the law of peace 
and the law of war overlap but also that, when examining which duties are 
incumbent on a State in times of armed conflict, it is not possible to avoid 
taking international human rights law into consideration. This situation 
alone justifies speaking of a convergence of both bodies of law which is more 
far-reaching than only "a natural convergence of humanitarian principle 
underlying these two bodies of law."15 Convergence here means an overlap in 
terms of the scope of protection. However, the distinction between the two 
areas of law, which is primarily procedural, must be borne in mind. 16 

The convergence approach opens the possibility for the cumulative applica­
tion of both bodies of law. 

14 This aspect was not taken into consideration by Matthe Happold, "The Optional Protocol to the 

Convention on the Rights of the Child on the involvement of children in armed conflict", in: Horst Fischer (ed.), 

Yearbook of International Humanitarian Law, Vol. 3, 2000, Asser Press, The Hague, 2002, p. 242. 

15 Dale Stephens, "Human rights and armed conflict: The Advisory Opinion of the International Court of 

Justice in the Nuclear Weapons case", Yale Human Rights & Development Law Journal, Vol. 4, No. 1, p. 2. 

16 According to Melysa H. Sperber, "John Walker Lindh and Yaser Esam Hamdi: Closing the loophole in 

international humanitarian law for American nationals captured abroad while fighting with enemy forces", 

American Criminal Law Review, Vol. 40, Winter 2003, p. 239, human rights law is invoked by an individual 

against a State. However, humanitarian law is not at present enforced against a State by individuals. See also 

Noelle Quenivet, "The Varvarin case: The legal standing of individuals as subjects of international humanitar· 

ian law", Journal ofMilitary Ethics, Vol. 3, No. 2, 2004, pp. 18t-t87. 
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The cumulative application of human rights law and humanitarian law 

Some obligations in human rights treaties remain in force during 
armed conflicts. The result is undoubtedly a substantial overlap of both bod­
ies of law. However, the response of legal opinion to this situation differs. 
Some authors argue against "advocating a merger of the two bodies of inter­
national law" and speak of the theory of complementarity. 17 According to 
this theory, human rights law and international humanitarian law are not 
identical bodies of law but complement each other and ultimately remain 
distinct. This is undoubtedly true, but the point is that they do overlap. 

Although the ICRC has in the past approached the subject cautiously, 
it is nowadays involved in the establishment of common values that tran­
scend legalistic arguments and distinctions. For example, it has published a 
special edition of the Review on the convergence of international humanitar­
ian and human rights law. 18 The somewhat more assertive convergence the­
ory is gaining in influence. It goes further than mere complementarity and 
aims at providing the greatest effective protection of the human being 
through the cumulative application of both bodies of law. Reference can 
consequently be made to one unified complex of human rights beneath dif­
ferent institutional umbrellas. 19 

A glance at the most recent State practice shows that this is not merely 
theory. Examples are Kuwait in 1991 and Iraq in 2003-2004. The cumulative 
application of both bodies of law during the armed conflict in Kuwait was both 
"feasible and meaningful" and clarified the practical meaning of the conver­
gence theory applied to the occupying regime in Kuwait in 1990/91.20 Parallels 
can be drawn between this and the situation in Iraq in 2003-2004. Security 
Council Resolution 1483 (2003 ), which lays down the basic principles for the 
occupation and reconstruction of Iraq, requires all "involved" to fulfil their 
obligations under international law, especially those according to the Geneva 
Conventions (para. 5), and requests the Secretary-General's Special 
Representative for Iraq to work for the promotion of human rights protection 

17 Hans-Peter Gasser, "International humanitarian law and human rights law in non-international armed 

conflict: Joint venture or mutual exclusion?", German Yearbaok of International Law, Vol. 45, Duncker & 
Humblot, Berlin, 2002, p. 162. 

18 See e.g. David Forsythe, op. cit. (note 1), p. 271. The Human Rights Sub-Commission of the UN 

Commission on Human Rights also refers in its Resolution 1989/26 to "Convergence". 

19 Theodor Meron, Human Rights in Internal Strife: Their International Protection, Cambridge University 
Press, Cambridge, 1987, p. 28. 

20 Walter Kalin (ed.), Human Rights in Times ofOccupation: The Case ofKuwait", Stimpfli, Bern, 1994, p. 27. 

http:1990/91.20
http:umbrellas.19
http:complementarity.17


795 RICR D€CEMBRE IRRC DECEMBER 2004 VOL. 86 N" 856 

(para. 8 g) ). It goes without saying that such duties require the cumulative 
application of international humanitarian law and human rights law. With 
regard to cumulative application, three points need to be underscored: 

(i) 	 The interpretation of rights and duties must refer to both areas of law. It 
is, for example, difficult to interpret the term "inhuman treatment" 
found in human rights law in any other way than according to the 
requirements of the Third Geneva Convention, as it has a specific 
meaning in the context of a prisoner-of-war camp. On the other hand 
the requirements of paragraph l(c) of Article 3 common to the four 
Geneva Conventions could not be fulfilled, after considering "the legal 
guarantees deemed imperative by civilized nations" in criminal proceed­
ings, without applying the human rights instruments. 

(ii) 	 Human rights law strengthens the rules of international humanitarian 
law by providing a more exact formulation of State obligations. Thus 
the duties arising from Article 55 of the Fourth Geneva Convention 
and pertaining to health care have to be applied in the light of the 
right to health contained in the International Covenant on Economic, 
Social and Cultural Rights.21 In the separation of rape, as a method of 
war and as prohibited by international humanitarian law, from torture, 
the human rights law provisions of the UN Convention against 
Torture must necessarily be resorted to.22 

(iii) 	 International humanitarian law brings human rights law into effect by 
spelling out, for example, the duties regarding missing persons. Even 
though "disappearances" undoubtedly represent a serious human rights 
violation, the relevant law regarding the obligations of States in such 
cases is very underdeveloped. In times of armed conflict, the occupying 
power is obliged by the Third and Fourth Geneva Conventions to pro­
vide information about detained persons, including notification of the 
death of detained persons and the possible causes thereof, and to search 
for persons whose fate is unknown.23 

In a report to the Security Council entitled "On the Protection of 
Civilians in Armed Conflict'',24 the UN Secretary-General voiced his opinion 

21 LINTS, Vol. 993, p. 3. 


22 LINTS, Vol. 1465, p. 85. See Deborah Blatt, "Recognizing rape as a method of torture", New York 


University Review ofLow and Social Change, Vol. 19, No. 4, 1994, p. 821. 

23 Walter Kalin, op. cit. (note 20), p. 27. 

24 UN Doc. S/1999/957. 
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on the cumulative application of all norms which protect the individual, at 
least those civilians as defined in the Geneva Conventions and their 
Protocols. He recommended States to ratify equally the relevant instruments 
of international humanitarian law, international human rights law and 
refugee law, as all three are "essential tools for the legal protection of civil­
ians in armed conflicts".25 

From a practical point of view the growing recourse to international 
humanitarian law protection is, of course, also a result of the increased 
occurrence of civil conflicts, which often take place in a grey zone in terms of 
that law owing to its relatively few rules governing such situations. Its practi­
cal importance for parties to conflict has been convincingly pointed out in 
legal literature. 26 

International humanitarian law as lex specialis 

The cumulative application of human rights law and international 
humanitarian law inevitably raises the question of the reciprocal relationship. 
The IC] had to answer this question in the Nuclear Weapons Advisory 
Opinion27 because the advocates of the illegality of the use of nuclear weapons 
had argued that such use violated the right to life laid down in Article 6 of the 
ICCPR.28 Article 6 of the ICCPR stipulates that: "No one shall be arbitrarily 
deprived of his life." The IC] established in its Opinion that Article 6 is a 
non-derogable right and consequently also applies in armed conflict, and that 
even during hostilities it is prohibited to "arbitrarily" deprive someone of 
their life. In the same Opinion, the ICJ recognizes the primacy of interna­
tional humanitarian law over human rights law in armed conflicts, thereby 
designating the former as lex specialis. The term "arbitrarily" is, therefore, to be 
defined according to international humanitarian law. 

The 2004 Advisory Opinion concerning the wall in the occupied 
Palestinian territory tends to show even more clearly that the right to life in 
times of armed conflict is only to be interpreted according to international 

25 ibid., para. 36. 

26 Dieter Fleck, "Humanitarian protection against non-State actors", in: Jochen A. Frowein et al. (eds.), 

Verhandeln fur den Frieden, Uber Amicorum Tano Eitel, Springer, Berlin, 2003, p. 78. 

27 Legality of the Threat or Use ofNuclear Weapons, op. cit. (note 7), p. 26. 

28 According to Greenwood this viewpoint was taken by Malaysia, Salomon Islands and Egypt. See 

Christopher J. Greenwood, "Jus bellum andjus in be/lo in the Nuclear Weapons Advisory Opinion", in: Laurence 

Boisson de Chazournes and Philippe Sands (eds.), lnternotiono/ Low, the Jnternotional Court ofJustice and 
Nuclear Weapons, Cambridge University Press, Cambridge, i999, p. 253. 
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humanitarian law.29 The Human Rights Committee, too, stresses in its 
General Comment on Article 2 that the ICCPR applies also in situations of 
armed conflicts to which the rules of international humanitarian law are 
applicable. However, the Human Rights Committee is not as crystal clear as 
the IC) because it avoids touching on the lex specialis issue: "While, in 
respect of certain Covenant rights, more specific rules of international 
humanitarian law may be especially relevant for the interpretation of 
Covenant rights, both spheres of law are complementary, not mutually 
exclusive."30 The lex specialis character of international humanitarian law is 
nevertheless essential. In certain circumstances human rights law cannot be 
considered; for example a combatant who, within the scope of a lawful act 
during an armed conflict, kills an enemy combatant cannot, according to jus 
in bello, be charged with a criminal off ence.31 

The evaluation given in the ICJ Opinion has been welcomed by aca­
demics, mainly for its clarification that the norms developed for peacetime, i.e. 
human rights law, cannot be applied "in an unqualified manner" to armed con­
flicts. Human rights have instead to be inserted into the structure of interna­
tional humanitarian law in a sensitive manner.32 The primacy of international 
humanitarian law is herewith emphasized. It must, however, be noted that the 
provisions of human rights law as a whole remain valid as prescribed in Article 4 
of the ICCPR (and the analogous regional treaties) and are consequently of 
importance. The IC) in its Advisory Opinions therefore supports the need to 

regard the protection granted by international humanitarian law and human 
rights law as a single unit and to harmonize the two sets of international rules. 

Admittedly, such a viewpoint inevitably raises the lex specialis derogat 
legis generalis objection. It can be refuted by reference to the Martens Clause, 
which is accepted both in international treaties and in customary interna­
tional law. This clause confirms that the rules of the laws pertaining to armed 
conflicts cannot be regarded as the final regulation of the protection of 
human beings, but can be supplemented with human rights law protection.)) 

29 Legal consequences of the construction ofa wall in the Occupied Palestinian Territory, op. cit. (note 8), 

para.101. 

30 UN Doc. CCPR/C/74/CPR-4/Rev.6. 

31 Laurence Boisson de Chazournes and Philippe Sands, op. cit. (note 29), p. 253. 

32 Michael J. Matheson, "The opinions of the International Court of Justice on the threat or use of nuclear 

weapons", American Journal of International Law, Vol. 91, No. 3, 1997. p. 423. 

33 See Heinrich B. Reimann, "Menschenrechtsstandard in bewaffneten Konflikten", in: Christophe 

Swinarski (ed.), Studies and Essays on International Humanitarian Law and Red Cross Principles in Honour of 

Jean Pictet, ICRC and Nijhoff, Geneva and The Hague, 1984, p. 773. 

http:manner.32


798 ON THE RELATIONSHIP BETWEEN HUMAN RIGHTS LAW PROTECTION AND INTERNATIONAL HUMANITARIAN LAW 

Article 72 of 1977 Additional Protocol I also proves the "openness of the 
international laws of armed conflicts",34 as it specifies with regard to the 
treatment of persons who find themselves in the power of a party to conflict 
that "[t]he provisions of this Section are additional to ( ... ) other applicable 
rules of international law relating to the protection of fundamental human 
rights during international armed conflict". 

The interpretation of the right to life by human rights law in times of 
armed conflict becomes more obvious in regional human rights instruments 
than in the ICCPR. In Article 15 of the ECHR, for instance, it is made clear 
that cases of death as a result of legal acts of war are not to be regarded as a 
violation of the right to life spelled out in Article 2 of the ECHR. 

Implementation mechanisms of human rights law protection 

Legal literature aptly points out that human rights protection not only 
shares a common philosophy with international humanitarian law, but can 
also be used to compensate for the deficits of international humanitarian law.35 

The underdeveloped implementation mechanisms of international humani­
tarian law, which have to be described as fairly ineffective, are among its great 
weaknesses. So it comes as no surprise that both the ICRC and academics have 
on numerous occasions attempted to use the implementation mechanisms of 
the UN human rights treaties, disarmament treaties and environmental 
treaties as examples of possible systems to ensure compliance with interna­
tional humanitarian law and to make them appealing to States. Central to 
these implementation mechanisms are the State reporting procedures.36 

The amazing thing about these suggestions is that academics advocate 
new reporting procedures and therefore support the proliferation of such mech­
anisms. This is not convincing because it is already difficult enough today, with 
the sheer number of such reporting procedures in the human rights field, to 
keep an overview of the content and avoid endless repetitions. Nor should it be 
forgotten that many governments are unable to submit their periodical reports 
on time, mainly because of a serious lack of resources. For example, Suriname 

34 Silja Voneky, Die Fortgeltung des Umweltvi:i/kerrechts in internationalen bewa{fneten Konf/ikten, 
Springer, Berlin, 2001, p. 286. 

35 Judith Gardam, "The contribution of the International Court of Justice to international humanitarian 
law", Leiden Journal of International Law, Vol. 14, No. 2, 2001, p. 353. 

36 See Krzysztof Drewicki, "The possible shape of a reporting system for international humanitarian law: 

Topics to be addressed", in: Michael Bothe (ed.), Towards a Better Implementation of International 
Humanitarian Law, Berlin Verlag, Berlin, 2001, p. 73. 
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owes four State reports to the Human Rights Committee and eight State reports 
to the Anti-discrimination Committee. In all, 44 member States have not pro­
vided the Human Rights Committee with a report due every five years, and 68 
of those reports are over five years late.37 In view of this dilemma the UN 
General-Secretary has been requested to compile methods for tightening up 
("streamlining") the State reporting procedure. In this connection a brain­
storming meeting that focused on the strengthening and consolidation of the 
reporting procedure took place in early 2003.38 

In view of these problems regarding UN reporting procedures, the pro­
posal to create a new reporting procedure for international humanitarian law 
seems impracticable. As things stand today, it seems vital to make multiple 
use of the procedures that already exist. Since human rights law protection 
and international humanitarian law overlap, such a multiple use would 
appear possible.39 The following paragraphs, which describe actual practice, 
will prove this point. 

Information in the case of a public emergency 

It is well known that, especially in conditions of war or other public 
emergencies in which the life of the nation is threatened, particularly serious 
human rights violations or mass killings can occur.40 The observance of 
human rights in these situations is therefore of crucial importance. This 
challenge of emergency situations is met by the ICCPR in that the States 
Parties which declare an emergency are obliged, under Article 4(3), to 
inform the UN Secretary-General of the human rights law obligations they 
are derogating from and their reasons for doing so. The Human Rights 
Committee is allowed to check the conditions for the existence of a state of 
emergency and, if necessary, to demand special reports. As early as 1981 the 
Committee adopted a "General Comment" on the interpretation of State 
duties as enshrined in Article 4. Emphasizing the extraordinary and tempo­
rary nature of the emergency law, it requested States to submit a report 
immediately after the declaration of a state of emergency and to guarantee 

37 UN Doc. HRl/ICM/2003/3. para.15. 

38 UN Doc. HRl/ICM/2003/4. 

39 Hampson recommended such an approach already in 1992: Francoise J. Hampson, "Using international 

human rights machinery to enforce the international law of armed conflict", in: Revue de Droit Militaire et de 
Droit de la Guerre, Vol. 31, No. 1, 1992, p. 118. 

40 Vera Gowlland-Debbas, "The right to life and genocide: The Court and the international public policy", 

in: Laurence Soisson de Chazournes and Philippe Sands, op. cit. (note 29), p. 324. 
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that non-derogable rights would be upheld.41 The Committee furthermore 
stresses that the benefit of derogable human rights may be abrogated only if 
absolutely necessary in the light of the given circumstances. In this regard 
the ICCPR applies the principle of proportionality, which is also one of the 
core principles of international humanitarian law. 

The ECHR also recognizes a duty to inform. According to Article 15( 3), 
the Secretary-General of the Council of Europe must be informed about 
emergency measures. This duty is to be taken seriously because an individual 
may lodge a complaint against a State that may have violated his/her rights. 
If the State has informed the Secretary-General about the derogations, an 
individual may not complain about infringements of his/her derogable rights. 
The information provided by the member State concerning the declaration 
of emergency is published by the Council of Europe. This European proce­
dure was later emulated in Article 2 7 (3) of the Inter-American Convention 
on Human Rights, which also requires the member State to inform the 
Secretary-General of the Organization of American States. 

The obligation to inform provides a mechanism that can be used to 
ensure compliance with both human rights law and international humani­
tarian law (insofar as both bodies of law overlap). This is clarified in one of 
the most recent reports of the Human Rights Committee to the UN General 
Assembly, which states that "[w]hen faced with situations of armed conflicts, 
both external and internal, which affect States Parties to the Covenant, the 
Committee will necessarily examine whether these Parties are complying 
with all their obligations under the Covenant".42 The advantage of this pro­
cedure can be seen especially in the fact that the parties to that treaty have 
to justify derogations from human rights law. The disadvantage is that the 
Human Rights Committee, owing to the overload of periodical reports, 
hardly has time to examine notifications of emergency measures. In sum, 
effective supervision is not reached through new procedures but through a 
better organization of the work. 

Individual complaints procedures 

There are no individual complaints procedures available to the victims 
of violations of international humanitarian law at the international level. 
This once again underscores the fact that Ms Doswald-Beck considers a "truism": 

41 Manfred Nowak, CCPR-Commentary, Engel, Kehl, 1993, p. 81. 

42 UN Doc. A/57/40, para. 29. 
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international law is primarily aimed at regulating relations between States.43 
Yet human rights law does impose constraints upon States inasmuch as it 
envisages international complaint procedures. 

Of the 149 States party to the ICCPR, 104 have also ratified the 
Optional Protocol to the ICCPR, which permits victims of human rights vio­
lations to file a complaint with the Human Rights Committee after they have 
exhausted all domestic remedies. The Human Rights Committee then consid­
ers whether the complainant's human rights have been violated. According to 
Article 1 of the Optional Protocol the test is limited to "any of the rights set 
forth in the Covenant", i.e. international humanitarian law cannot be directly 
applied. This procedure is useful in the light of the exceptionally numerous 
and serious human .rights violations which can be registered in most emer­
gency situations.44 Hence international supervision is of the utmost relevance. 
In addition, such human rights procedures make it possible to check whether 
the curtailment of the complainant's rights is compatible with the require­
ments laid down in Article 4 of the ICCPR.45 The procedure ends with the for­
mulation of an opinion by the Committee,46 which, with the publicity given to 
the procedure, puts pressure on the State that has breached human rights law 
("public blame effect"). This pressure is all the more intense in procedures 
introduced by regional human rights treaties inasmuch as these procedures are 
court-like. Even more interesting are regional complaints procedures, because 
they take place before human rights courts and their judgments are binding 
upon the State that has acted in contravention of the regional human rights 
treaty. Consequently these procedures deserve further consideration. 

The question arises whether human rights law procedures can make up 
for the lack of complaints procedures available to victims of violations of 
international humanitarian law. It should be noted that the cumulative and 
direct application of international humanitarian law has already been recog­
nized in these individual regional complaints procedures. This is due to the 
wording of Article 15 of the ECHR specifying that emergency measures 

43 Louise Doswald-Beck, "Implementation of international humanitarian law in future wars", in: Michael 

N. Schmitt and Leslie C. Green (eds.), The Law ofArmed Conflict into the Next Millennium, American Naval 

Academy, Newport, 1998, p. 52. 

44 See Anna-Lena Svensson-McCarthy, The International Law af Human Rights and States of Exception, 
Kluwer, The Hague, 1998, pp. 392 et seq. 

45 UN Doc. A/57/40, para. 31. 

46 RUdiger Wolfrum, "The reporting system under international human rights agreements: From collection 

of information to compliance assistance", in: Michael Bothe (ed.), op. cit. (note 37), p. 25. 
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cannot be "inconsistent with [the State's] other obligations under international 
law". Article 27 of the American Convention on Human Rights is similarly 
formulated. A glance at practice shows the advantages and disadvantages. 

The Inter-American human rights protection system 

At the beginning it was contentious whether the American human 
rights bodies were allowed to use international humanitarian law when 
deciding upon the legality of certain activities and/or measures. The first 
time the Inter-American Commission on Human Rights was confronted 
with such a question was in the case of Disabled Peoples' International et al. 
v. United States relating to the intervention by the USA in Grenada in 1987 
in which 16 inmates of a psychiatric clinic were injured. The US govern­
ment argued that the Commission was not the responsible authority to adju­
dicate upon the allegations of improper conduct. In the opinion of the USA, 
the Commission was not allowed to consider the application of the Fourth 
Geneva Convention because its mandate was limited to the "examination of 
the enjoyment or deprivation of the rights set forth in the American 
Declaration of the Rights and Duties of Man".47 The position of the USA 
was criticized at the time by academics, because the principles of interna­
tional humanitarian law are applicable to a military operation.48 

Later practice confirmed this view. In this regard, particular attention 
should be paid to the report of the Inter-American Commission on Human 
Rights in the Tablada case. This case concerned the attack by 42 armed per­
sons on the La Tablada barracks of the Argentine armed forces on 30 October 
1997. During the 30-hour battle, 29 of the attackers and many soldiers were 
killed. Surviving attackers applied to the Commission, complaining that 
Argentina had violated the Inter-American Convention on Human Rights 
and international humanitarian law. The Commission examined whether it 
could directly apply international humanitarian law and finally decided that 
it was entitled to do so. Great importance was attributed by academics to the 
decision, as it determined that an international organ responsible for the pro­
tection of human rights could directly apply international humanitarian law 
to a State party to a human rights treaty.49 The Commission explained its 

47 See http://www.wcl.American.edu/pub/humanright/digest/lnter-American/app9213.htm. (last visited 
25 October 2004). 

48 See David Weisbrod! and Beth Andrus, "The right to life during armed conflict: Disabled Peoples' 

International v. United States", Harvard International Law Journal, Vol. 29, No. 1, 1988, p. 59. 
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reasoning for the application of international humanitarian law by saying that 
it was the only manner in which it could do justice to situations of armed con­
flict. Even though the Inter-American Convention on Human Rights is for­
mally applicable in times of armed conflict, it contains no regulations on the 
means and methods of conducting war. In order to be able to establish what 
constituted a (prohibited) deliberate taking of life under conditions of war, 
the Commission had to resort to international humanitarian law.50 

In this regard, the Commission's argument is accurate: the human 
rights provisions of the Inter-American Convention on Human Rights alone 
are not sufficient to determine who is legally permitted to take part in hostil­
ities and carry out harmful acts. At the same time, however, the Convention 
does not contain any provision requiring the Commission to use interna­
tional humanitarian law. The Commission based its approach on: 

(i) 	 the overlapping of the scope of application of human rights law and 
international humanitarian law: according to the said Convention, 
States have the duty to fulfil the standards laid down in Article 3 com­
mon to the Geneva Conventions; 

(ii) 	 Article 29(b), which does not allow for an interpretation according to 
which the enjoyment or the execution of rights that are guaranteed by 
another agreement binding the State may be limited; 

(iii) 	 Article 25, which spells out that everyone has a right to a suitable legal 
remedy for the violation of his or her basic rights; 

(iv) 	 Article 27, which states that derogations from duties entrenched in the 
Convention may not stand in the way ofother international legal duties; 

(v) 	 the report of the Inter-American Human Rights Court, which declared 
that the Commission may use treaties that did not emerge from the 
Inter-American system. 51 

The reasons provided by the Commission appear to be sound. It thus 
directly applied international humanitarian law and did not use it merely as 
an aid in interpretation. 

49 Liesbeth Zegveld, "The Inter-American Commission on Human Rights and international humanitarian 

law: A comment on the Tablada case", International Review of the Red Cross, Vol. 80, No. 324, 1998, p. 505. 

50 " ...the Commission must necessarily look to and apply definitional standards and relevant rules of 

humanitarian law as sources of authoritative guidance in its resolution of this and other kinds of claims alleg­

ing violations of the American Convention in combat situations". Case 11.137. Inter-Am. C.H.R., No. 55/97, 

para. 161 (1997). 

51 Advisory Opinion OC-1/82, 24 September 1982. 
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The Inter-American Court did not follow the pos1t10n of the 
Commission in its decision in the Los Palmeras case,52 for it decided that it 
was not competent to apply international humanitarian law directly, in par­
ticular Common Article 3 of the Geneva Conventions. The Court conceded 
that it could only use the Geneva Conventions for the purposes of a better 
interpretation of the Human Rights Convention. It therefore argued in the 
Los Palmeras case, which concerned the execution of six unarmed civilians 
by the Colombian police, that the Convention "has only given the Court 
competence to determine whether the acts and norms of States are compa­
tible with the Convention itself and not with the 1949 Geneva 
Conventions". 53 The main ground for the non-application of international 
humanitarian law was the argument propounded by the Colombian govern­
ment, i.e. that the State Parties to the Inter-American Convention had only 
accepted the contentious jurisdiction of the Court concerning the rights 
listed in the Convention itself. The Court admitted the objections, thereby 
rejecting the viewpoint of the Commission that international humanitarian 
law could be applied as customary international law or as lex specialis. 

The decision gave rise to an impressive number of comments in legal 
literature. Ms Martin examined it and concluded that it "overturns" the posi­
tion taken by the Inter-American Commission. 54 Kleffner and Zegveld, too, 
consider the decision to be a proof of how problematic the Commission's 
assertion was, namely that international humanitarian law could be directly 
applied. The authors argue that, since it is highly questionable whether the 
Court can apply international humanitarian law, it is necessary to establish 
an individual complaints procedure for violations of that law.55 However 
desirable such a procedure may be, the likelihood of it being implemented in 
the nearest future is fairly slight. In order to stress the importance and rele­
vance of international humanitarian law, it is therefore expedient to call 
upon human rights law treaty bodies to pave the way in a manner similar to 
that of the Commission in its Tablada decision. According to Zwanenburg, 
such courts may use international humanitarian law indirectly as authoritative 

52 lnter-Am.Ct.H.R. (Ser.C), No. 67 (2000). 

53 Op. cit. (note 52), para. 33. 

54 Fanny Martin, "Application du droit internationale humanitaire par la Cour interamericaine des droits de 
l'homme", /nternatianal Review of the Red Cross, Vol. 83, No. 844, 2002, p. 1066. 

55 Jann K. Kleffner and Lies beth Zegveld, "Establishing an individual complaints procedure for violations of 
international humanitarian law", in: Horst Fischer (ed.), Yearbook of International Humanitarian Law, Vol. 3, 
2000, Asser, The Hague, 2002, p. 388. 
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guidance in interpreting human rights norms.56 Even in the Los Palmeras case 
the Court did not exclude the possibility, though it stopped short of applying 
international humanitarian law directly. Furthermore, if the parties to a con­
flict agree that international humanitarian law applies directly, then the 
Inter-American bodies may ensure compliance with that corpus juris. It is 
consequently submitted that there is no need to establish new procedures, 
but instead to disseminate further the available existing mechanisms. 

In light of this evaluation the more recent practice of the Inter­
American Court is encouraging. The Bamaca-Velasquez case57 in particular 
relativizes the criticism of Kleffner and Zegveld. This judgment concerned a 
guerrilla fighter who fell into the hands of the Guatemalan military during a 
battle and was tortured and murdered by them. In this case international 
humanitarian law could be applied, as Guatemala and the Commission had 
agreed to its application and to the use of Article 3 common to the Geneva 
Conventions in interpreting the duties enshrined in the Inter-American 
Convention. The Court contended that in order to avoid an unlawful 
restriction of human rights law and for the sake of the interpretation, Article 29 
of the Convention permits reference and resort to other treaties to which 
Guatemala is a party. The Court clearly concluded that the undeniable exis­
tence of an internal armed conflict meant that "instead of exonerating the 
State from its obligations to respect and guarantee human rights, this fact 
obliged it to act in accordance with such obligations." 58 This judgment ascer­
tained the direct applicability of international humanitarian law by human 
rights courts. 59 

European Court of Human Rights 

Pursuant to Article 15 of the European Convention on Human Rights, 
derogations from duties under the Convention are permitted only if concur­
rent with other international legal duties. The obligations spelled out in the 
Geneva Conventions are therefore to be observed. In the Northern lreland 60 

56 Marten C. Zwanenburg, Accountability under International Humanitarian Law for United Nations and 

North Atlantic Treaty Organization Peace Support Operations, Proefschrift, Leiden, 2004, p. 291. 

57 Inter-Am. Ct.H.R. (Ser.CJ No. 70 (2000). 

58 Op. cit. (note 57), para. 207. 

59 See Richard J. Wilson and Jan Perlin, "The Inter-American human rights system: Activities from late 2000 

through October 2002", American University International Law Review, Vol. 18, No. 3, 2002, p. 670. 

6o See David J. Harris, Michael O'Boyle and Colin Warbrick, Law of the European Convention on Human 

Rights, Butterworth, London, 1995, pp. 489 et seq. 
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case the European Court of Human Rights (ECtHR) investigated whether 
the derogations adopted by the United Kingdom were in conformity with its 
obligations under public international law. In particular, the Court examined 
whether the British legislation in Northern Ireland was in accordance with 
the Geneva Conventions. As the Irish side failed to provide further factual 
details, the investigation was limited to a statement that the Geneva 
Conventions were also applicable.61 This example clearly illustrates that 
referral to international humanitarian law is generally possible under the 
ECHR. 

Practice has nonetheless shown that the bodies of that Convention are 
hesitating to subscribe to a clear position in this regard. Frowein made this 
point concerning the first State complaint in Cyprus v. Turkey, where the 
European Commission of Human Rights allowed the application of the 
Third Geneva Convention of 1949 regarding prisoners of war, but nonethe­
less found it necessary to investigate whether there had been a violation of 
Article 5 of the ECHR (right to liberty and security ).62 This uncertainty is to 
be observed throughout the decisions of the ECHR bodies.63 

In Loizidou v. Turkey 64 the ECtHR did not apply international human­
itarian law, even though the case pertained to human rights violations aris­
ing out of a military occupation: the Cypriot complainant was not able to use 
her property in Northern Cyprus after the Turkish invasion of 1974. In 1989 
she lodged a complaint in which she asserted that the continual refusal to 
allow her access to her property was a violation of her right to the peaceful 
use of her property according to Article 1 of Additional Protocol I to the 
ECHR. In the end the ECtHR found in her favour and on 28 July 1998 
pronounced the awarding judgment according to Article 50 of the ECHR. 

Crucial for the case was the question as to who was sovereign over 
Northern Cyprus, for Turkey contended that it was not the correct defen­
dant, and that the correct defendant was in fact the "Turkish Republic of 
Northern Cyprus", an independent State responsible for its actions under 
international law. In its judgment the ECtHR determined that the definition 

61 See Brannigan and McBride v. UK, ECtHR Series A 258-B, 26May1993, paras. 67-73. 

62 Jochen A. Frowein, "The relationship between human rights regimes and regimes of belligerent occupa­

tion", Israel Yearbook ofHuman Rights, Vol. 28, 1999, Nijhoff, The Hague, 1999, p. 10. 

63 Aisling Reidy, "The approach of the European Commission and Court of Human Rights to international 

humanitarian law", International Review of the Red Cross, Vol. 80, No. 324, 1998, p. 519. 

64 Case Loizidou v. Turkey, Application No. 15318/89, Judgement of 18 December 1996, para. 43, available 

at http://cmiskp.echr.coe.int (last visited 16 November 2004). 
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of jurisdiction in Article 1 of the ECHR was not limited to one's own 
national territory. The question of sovereignty was far more important, as it 
could have implications both inside and outside the State's national terri­
tory. A State could thus have effective control over another "entity" outside 
its own national territory with the use of military measures, it being unim­
portant whether this control is carried out by its own armed forces or by a 
subordinate local administration.65 As the complainant was unable to use her 
property owing to the occupation by Turkish troops, these measures came 
under the jurisdiction, according to Article 1 of the ECHR, of Turkey. 

At the same time the ECtHR avoided establishing that the case of the 
"Turkish Republic of Northern Cyprus" concerned an occupied territory to 
which international humanitarian law applies. This did not, however, hold 
the Court back from referring to Resolution S/550/1984 of the United 
Nations Security Council, which clearly speaks of the "occupied part of the 
Republic of Cyprus". Yet this contradiction did not pass without comment.66 

In a dissenting opinion Judge Pettiti objected to the fact that the whole situ­
ation regarding the Turkish intervention in Cyprus had not been sufficiently 
clarified. In particular, neither the problems relating to the annexation and 
occupation nor the necessity to apply international humanitarian law had 
been thoroughly discussed.67 

In brief, the whole judgment suffers from the fact that the judges 
avoided dwelling upon the complicated status of the "Turkish Republic of 
Northern Cyprus". Although the Court pointed out that the ECHR must be 
interpreted in the light of the rules of interpretation set out in the Vienna 
Convention on the Law of Treaties and that Article 31, paragraph 3(c), of 
that treaty indicates that account is to be taken of "any relevant rules of 
international law applicable in the relations between the parties",68 it did not 
apply international humanitarian law. Instead the Court determined only 
whether Turkey is responsible for the alleged violation of the rights of 
Ms Loizidou under Article 1 of Additional Protocol I with respect to her 

65 Op. cit. (note 65), para. 49. 

66 It is surprising that the ECtHR in l/ascu v. Moldova and Russia refers to occupation, Application No. 

48787 /99, Judgement of 8 July 2004 available at http://cmiskp.echr.coe.int (last visited 16 November 2004). 

The Court argues that in exceptional circumstances the State may be prevented from exercising its authority in 

part of its territory and goes on: "That may be as a result of military occupation by the armed forces .•.". As an 

example the Court mentioned the Loizidou case (Op. cit. note 64), para. 312. 

67 Individual dissenting opinion, Series A, No. 310, pp. 43-44. 

68 Op. cit. (note 64), para. 43. 
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possessions in Northern Cyprus. The legal position in the applicant's submis­
sion, namely whether the local administration is illegal in that it is the con­
sequence of the illegal use of force, or whether it is lawful as in the case of a 
protected State or other dependency, was not considered by the Court. This 
issue is, however, connected to the law of occupation. 

The Court argued that the establishment of State responsibility under 
the ECHR did not require enquiries concerning the military intervention 
and confined itself to stating that international human rights law protection 
was a "matter of international concern". It was therefore necessary to find a 
pragmatic clarification ( effet utile). At the same time the question must be 
posed as to whether it would have been possible to reach the same result with 
resort to international humanitarian law. That law is, of course, also "a mat­
ter of international concern". The application of the Fourth Geneva 
Convention would have supported the finding of the ECtHR, as Northern 
Cyprus is an occupied territory and Ms Loizidou, contrary to the said 
Convention's Article 49, was forced to leave the occupied territory although 
there were no compelling interests of security or military necessity to justify 
that act. This contravenes the duty to respect the property of civilians in 
occupied territories. It is thus incomprehensible why the Court did not make 
use of this line of reasoning. 

According to the Geneva Conventions, the parties to an armed con­
flict are bound even if their acts have been committed outside the borders of 
their national territory. In the light of the Loizidou v. Turkey judgment, it is 
understandable that a State can exercise jurisdiction even outside its own 
national territory. It is therefore all the more surprising that the ECtHR was 
not able to apply a broader interpretation of the term "jurisdiction" in the 
Bankovic v. Belgium69 case.70 Relatives of four citizens of the Federal Republic 
of Yugoslavia who had been killed in the NATO attacks on the broadcasting 
station of Belgrade had lodged a complaint against several States that were 
NATO members. The complainants notably alleged that the attack violated 
the right to life, the right to freedom of expression and the right to an 

69 Case Bankovic v. Belgium, Application 52207 /99, Inadmissibility Decision of 12 December 2001, avail­

able at http://cmiskp.echr.coe.int (last visited 16 November 2004). 

70 For comments on the decision, see intera/ia Francisco Forrest Martin "Colloquy on the law of armed con­

flict: The unified use of force and exclusionary rules: The unified use of force rule - amplifications in light of the 

comments of Professors Green and Paust", Saskatchewan Law Review, Vol. 65, 2002, pp. 462-467; Bernhard 

Schafer, "Der Fall Bankovic oder wie eine LUcke geschaffen wird", Menschenrechtsmagazin, Vol. 3, 2002, 
pp.149-163. 

http://cmiskp.echr.coe.int
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effective legal remedy as laid down in the ECHR. They further based their 
claim on States' duties arising from international humanitarian law, which 
they contended was applicable on the one hand because the NATO States 
were party to the Geneva Conventions and the relevant rules of Additional 
Protocol I and on the other because both these sets of rules contained norms 
of a customary nature. The Court did not consider the international human­
itarian law argument and concentrated solely on limiting the scope of appli­
cation of the ECHR by providing a restrictive definition of the term "juris­
diction". It unanimously found that jurisdiction in international law is 
primarily territorial, 71 and that other grounds of jurisdiction must be consid­
ered "exceptional". The claim of Bankovic was consequently declared inad­
missible. Shelton argued that this narrow view of jurisdiction is "understand­
able" because the Court "would seek to limit its jurisdiction to exclude the 
extra-territorial military operations of its contracting states."72 However, in 
the light of the Loizidou case this interpretation cannot convince completely. 
The doubts have been aggravated by the latest judgment in Ilascu v. Moldova 
and Russia, in which the Court held both States responsible for human rights 
violations in Transniestria. 73 

There are other judgments of the ECtHR with a strong relationship to 
international humanitarian law. The military operations in the Kurdish territo­
ries of Turkey have led to countless casualties amongst the civilian population 
and have caused tremendous material damage, resulting in a plethora of cases 
brought before the human rights bodies in Strasbourg. The said cases have 
clearly demonstrated the limits of international jurisdiction, which is applied 
only when all national remedies have been exhausted and only for the repara­
tion of violations of individual human rights. 74 These procedures are not in fact 
suitable for taking effective action against large-scale human rights violations. 

Yet the latter do simultaneously have an individual dimension. The 
case of Ergi v. Turkey 75 concerned the accidental killing of an uninvolved 

71 See also "The legal Consequences of the Construction ofa Wall in the Occupied Palestinian Territory", 

op. cit. (note 8), para. 109. 

72 Dinah Shelton, "The boundaries of human rights jurisdiction in Europe", Duke Journal ofComparative & 

International law, Vol. 95, No. 1, 2003, p. 128. 

73 Op. cit. (note 66). 

74 See Aisling Reidy, Fran~oise Hampson and Kevin Boyle, "Gross violations of human rights: Invoking the 

European Convention on Human Rights in the case of Turkey", Netherlands Quarterly of Human Rights, 

Vol.15, 1997, p. 161. 

75 Case Ergi v. Turkey, Application No. 23818/93, Judgment of 28July1998, available at http://cmiskp.echr.coe.int 

(last visited 16 November 2004). 

http://cmiskp.echr.coe.int
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woman in a military operation. After analysing the facts of the case the 
Court confirmed the findings of the European Commission of Human 
Rights, which established that in the planning and execution of such an 
operation care must be taken, not only as regards the apparent targets of an 
operation but also and especially where the use of force is envisaged in the 
vicinity of the civilian population, to avoid incidental loss of life and injury 
to others. Measured against these standards, the Commission found that the 
planning of the above-mentioned operation had not been careful enough to 
prevent casualties amongst the civilian population and avoid an extension of 
the conflict. 

In its judgment the ECtHR argued that the State had failed "to take all 
feasible precaution in the choice of means and methods of a security opera­
tion mounted against an opposing group with a view to avoiding or, at least, 
minimising incidental loss of civilian life".76 It must be stressed that in order 
to analyse the alleged human rights violations the Court used the wording of 
international humanitarian law, e.g. by referring to "civilian life" and "inci­
dental loss". On the one hand this demonstrates the cumulative application 
of both legal texts. On the other it also corroborates the decision of the IC) 
that international humanitarian law is lex specialis, namely the binding law 
in armed conflicts which is meant to be used to regulate the conduct of hos­
tilities. In other words, like the ICJ when it was examining the legality of 
nuclear weapons, the ECtHR was unable to avoid checking the compatibil­
ity of the weapons systems with both international human rights and human­
itarian law; the ECtHR also had to refer to international humanitarian law 
to determine the lawfulness of the measures taken by the Turkish security 
forces in the Kurdish areas. In the Ergi case the ECtHR resorts directly to 
international humanitarian law, in that it elaborates on the lawfulness of the 
target, on the proportionality of the attack and on whether the foreseeable 
risk regarding civilian victims was proportionate to the military advantage. It 
is clear merely from the list of points to be checked that international 
humanitarian law needs to be taken into account, as it can be of utmost 
importance for the implementation of human rights law. 

In Gulec v. Turkey,77 concerning an incident in which shots were fired 
from a tank at violently protesting demonstrators and the main complainant's 

76 Op. cit. (note 75), para. 79. 

77 Case Gii/ecv. Turkey, Application No. 21593/93, Judgment, 27 July1998, available at http://cmiskp.echr.coe.int 
(last visited 16 November 2004). 

http://cmiskp.echr.coe.int
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son was fatally injured, the Court examined whether the use of violence was 
permissible according to Article 2. 2 (c) of the ECHR. The Court ruled that 
the use of force must be proportional to the aim and the means used. In the 
case under consideration, the armed forces had obviously not weighed up the 
situation in that respect, as they had used battlefield weapons, although they 
were equipped with the necessary equipment (water cannon, protective 
shields, rubber bullets or tear gas) for the fighting of demonstrators. This was 
all the more reprehensible in that Simak Province was located in an area 
where a state of emergency had been declared and public disturbances could 
have been expected. The government could show no proof for its assertion 
that there had been terrorists amongst the protestors. The massive use of 
armed force, which had caused the death of Gulec, was not found to have 
been absolutely necessary within the meaning of Article 2. Turkey was there­
fore found guilty of violating the ECHR. 

The Court's reasoning once again shows many parallels with interna­
tional humanitarian law, beginning with the fact that, in the relevant area, a 
state of emergency had already been declared and public disturbances were to 
be expected at any time.78 Such situations, the Court pointed out, highlighted 
the lack of education and equipment and the insufficient "rules of engage­
ment" of the armed forces. Finally, the Court also mentions that the numerous 
losses of human lives in south-east Turkey could be blamed on the "security sit­
uation" there, emphasizing at the same time that the frequent "violent armed 
clashes" did not release the State from observance of the ECHR's Article 2.79 

The cases at hand demonstrate that in the practice of the Strasbourg human 
rights bodies there are considerable overlaps between human rights law and 
international humanitarian law, particularly concerning the obligations laid 
down in Article 3 common to the Geneva Conventions and those character­
ized as non-derogable in Article 15 of the ECHR. It must be stressed that the 
use of armed force (in the sense of Article 2 ( 2) ( c)) in emergency conditions 
or under war conditions is found to be permissible if States have recourse to it 
to suppress tumult and revolt. This includes the use of force to the point of 
causing death. Apart from the fact that the article is "unhappily formulated",80 

the question still remains as to which circumstances allow the use of force. The 

78 Under these circumstances it can be presumed that the hostilities reached the threshold of common 

Article 3, which is the lowest threshold in international humanitarian law. Therefore the norms of international 

humanitarian law could be applied. 

79 Op. cit. (note 77), paras. 71 et seq. 

Bo Jochen Frowein and Wolfgang Peukert, EMRK Kommentar, Engel, Kehl, 1996, p. 34. 
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above-mentioned cases show that in this regard the constraints upon the use of 
force are much looser in human rights law protection than in international 
humanitarian law. When adjudicating on the actual scale of the use of force, 
the bodies in Strasbourg would find it much easier if they resorted to the crite­
ria set forth in international humanitarian law, especially the principles of pro­
portionality and distinction, and the standards developed in criminal law. It is 
also entirely conceivable that situations could occur during an armed conflict 
in which human rights instruments would have no ready criteria for the legal­
ity of the use of force. In such cases international humanitarian law would 
automatically have to be consulted. This calls for agreement with the views 
expressed in legal literature that approve of the ECtHR having a limited 
"potential for the future application of international humanitarian law".81 

The Engel v The Netherlands case, in which the ECtHR explicitly refers 
to international humanitarian law, shows that there are no theoretical legal 
objections to the direct application of international humanitarian law.82 This 
case concerned the unequal treatment of different military ranks in discipli­
nary punishments. Academics welcomed the reference to Article 8 of the 
First Geneva Convention because this treaty is "so well accepted".83 In view 
of this decision it appears obvious that the ECtHR has been held back until 
now from applying international humanitarian law only by political grounds. 

Conclusion 

Research shows that there is a convergence between the protection 
offered by human rights law and that of international humanitarian law. 
Both bodies of law can be applied in armed conflicts in order to achieve the 
greatest possible protection in the sense of the Martens Clause. The most 
important practical consequence of this is the possibility to enforce interna­
tional humanitarian law. As the implementation mechanisms of that law are 
insufficient and the elaboration of State reports and individual complaints 
procedures is not to be expected for it in the very near future, the existing 
human rights procedures gain in practical importance. Initial timid decisions 
in which international humanitarian law was applied have shown that: 

81 Andreas Laursen, "NATO, the war over Kosovo, and the ICTY investigation", American University 

International Law Review, Vol. 17, No. 4, 2002, p. 804. 

82 Case Engel v. The Netherlands, Application No. 5370/72, Judgment of 23 November 1976, available at 

http://cmiskp.echr.coe.int (last visited 16 November 2004). 

83 See John G. Merrills, The Development ofInternational Law by the European Court ofHuman Rights, 2nd 

ed., Manchester University Press, Manchester, 1993, p. 225. 

http://cmiskp.echr.coe.int
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"In sum, although the practice of human rights bodies described above is still 
limited, it provides a welcome addition to the admittedly limited array of 
international means to enforce compliance with international humanitarian 
law by parties to armed conflicts." 84 This clearly demonstrates the practical 
and useful consequences of the convergence of human rights law and inter­
national humanitarian law. 

84 Frits Kalshoven and Liesbeth Zegveld, Constraints on the Waging of War, lCRC, Geneva, 2001, p. 201. 
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Resume 

De la relation entre le droit international humanitaire 

et la protection qu'assure le droit des droits de l'homme 


Hans-Joachim Heintze 

Il est notoire que les mecanismes de mise en ~uvre du droit international 
humanitaire sont mains intrusifs et done mains efficaces que ceux du droit des 
droits de l' homme. Toutefois, les champs d' application de ces deux branches du 
droit se chevauchent a certains egards. Dans ce contexte, l'auteur decrit les 
domaines OU un chevauchement existe et analyse les consequences juridiques de 
cet etat de fait pour les mecanismes d' application. La mise en ~uvre cumulee du 
droit des droits de l' homme et du droit international humanitaire sou/eve inevita~ 
blement la question de la relation reciproque. La Cour internationale de Justice y 
a repondu en reconnaissant la primaute du droit international humanitaire sur le 
droit des droits de l'homme dans les confiits armes, faisant ainsi du DIH une lex 
specialis. L'examen des decisions de la Commission interamericaine/Cour inter~ 
americaine des droits de l'homme et de la Cour europeenne des droits de l'homme 
revele que ces instances ant tendance aappliquer le droit international humani~ 
taire. Bien que la pratique des instances des droits de l' homme soit limitee, elle 
apporte un complement bienvenu ala panoplie, sans conteste limitee, des moyens 
internationaux disponibles pour contraindre les parties a un confiit arme a 
respecter le droit international humanitaire. Voila qui met clairement en evidence 
les effets pratiques et utiles de la convergence des droits de l'homme et du droit 
international humanitaire. 
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Affaires courantes et commentaires 
Current issues and comments 

A new protocol on explosive remnants of war: 

The history and negotiation of Protocol V to the 1980 


Convention on Certain Conventional Weapons 


LOUIS MARESCA* 

On 28 November 2003, the States Parties to the Convention on 
Certain Conventional Weapons (CCW) 1 adopted a new protocol on explo­
sive remnants of war.2 This new instrument of international humanitarian 
law, the fifth protocol to the CCW, is an important addition to the efforts to 
reduce the death, injury and suffering caused by the explosive munitions that 
remain after the end of an armed conflict. Protocol V establishes new rules 
that require the parties to a conflict to clear explosive remnants of war, to 
take measures to protect civilians from the effects of these weapons and to 
assist the efforts of international and non-governmental organizations work­
ing in these areas. If widely adhered to and fully implemented, it has the 
potential to significantly reduce the civilian casualties that regularly occur 
after the end of hostilities and to minimize the long-term socio-economic 
consequences that explosive remnants of war inflict on war-affected coun­
tries.3 It complements the work of the international community to reduce 
the suffering caused by anti-personnel landmines. 

This article will trace the development of the Protocol and examine 
the key issues that arose during its negotiation. It will also offer comments 
on its implications for international humanitarian law, its potential impact 
in war-affected areas and some of the issues that will be a challenge to its 
implementation. 

Background: the problem of explosive remnants of war 

Nearly every conflict in modem times has left behind large amounts of 
explosive remnants of war. These are the explosive munitions that have been 

* The author is Legal Adviser, Mines-Arms Unit, Legal Division, International Committee of the Red Cross. 

The views in this article are those of the author and do not necessarily reflect those of the ICRC. 
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fired, dropped or otherwise delivered during the fighting but have failed to 
explode as intended or have been abandoned by the warring parties on the 
battlefield. Explosive remnants of war often found in war-affected areas 
include artillery shells, hand grenades, mortar shells, cluster-bomb submuni­
tions, air-dropped bombs, missiles and other similar weapons. They are a per­
sistent problem and a deadly threat that kill and injure large numbers of 
men, women and children who subsequently disturb or tamper with them. 
As these weapons often take years and even decades to clear, their presence 
can hinder reconstruction, the delivery of humanitarian aid, farming and the 
return of people displaced by the fighting. 

It is estimated that at least 82 countries and 10 territories are affected 
by explosive remnants of war.4 Iraq is one recent example. Although the 
security situation has made it difficult to obtain a comprehensive view of the 
scale of the problem, one non-governmental organization reported that it 
had cleared over one million pieces of explosive remnants of war from the 
recent fighting. 5 A Human Rights Watch study found that tens of thousands 
of submunitions used by Coalition forces failed to explode as intended and 
will need to be cleared.6 Large amounts of explosive weapons were also aban­
doned by Iraqi forces and were later found or disturbed by civilians, causing 
many casualties.7 Past conflicts in other parts of the world have also pro­
duced enormous quantities of explosive debris. Some, such as Laos and 
Angola, have been struggling to deal with the problem for decades. 8 

There have been significant developments in recent years to reduce 
the death, injury and suffering caused by anti-personnel landmines. The 

t Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which May be 

Deemed to Cause Unnecessary Suffering or to Have Indiscriminate Effects (CCW), 10 October 1980. 

2 Protocol on Explosive Remnants of War annexed to the CCW, 28 November 2003. 

3 The Protocol on Explosive Remnants of War will enter into force once 20 States have notified the deposi­

tary, the Secretary-General of the United Nations, of their consent to be bound by it. At 1 November 2004, 

3 States had done so (Sweden, Lithuania, Sierra Leone). 

4 Explosive Remnants ofWar: A Global Survey, Landmine Action, London, 2003. 

5 Iraq: MAG clears more than one million mines and bombs since the war. <http://www.mag.org.uk/ 
magtest/n_iraq/marcho4.htm>. 

6 Of{Target: The Conduct ofthe War and Civilian Casualties in Iraq, Human Rights Watch, New York, 2003, p. 104. 
7 Ibid., p. 7. 

8 For an overview of the impact problem in these and other contexts, see Arthur Westing (ed.), Explosive 

Remnants ofWar: Mitigating the Environmental Effects, Taylor and Francis, London, 1985; Explosive Remnants 

of War: Cluster Bombs and Landmines in Kosovo, ICRC, Geneva, 2000; Explosive Remnants of War; 

Unexploded Ordnance and Post-conflict Communities, Landmine Action, London, 2002.; Landmine Action, 
op. cit. (note 4). 

http://www.mag.org.uk
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long-term and indiscriminate effects of these weapons led to the adoption in 
1997 of the Convention on the Prohibition of the Use, Stockpiling, 
Production and Transfer of Anti-personnel Mines and on their Destruction.9 

Anti-personnel mines, however, are only one part of the problem. Equal or 
even greater numbers of other munitions that remain after the end of an 
armed conflict also claim thousands of civilian victims. With the growing 
capacity to deliver large amounts of explosive ordnance in battle, the serious 
humanitarian costs of explosive remnants of war were likely to continue to 
increase unless concerted international action was taken. 

Towards a new protocol on explosive remnants of war 

An early call to address the problem of explosive remnants of war came 
from the United Nations Environment Programme, which published a 
report in 1983 drawing attention to the impact of these weapons and propos­
ing a series of recommendations. 10 Although the report was the basis for sev­
eral subsequent resolutions adopted by the United Nations General 
Assembly, it did not result in the development of new international rules to 
mitigate the effects of explosive remnants of war. 

A more recent initiative came from the International Committee of the 
Red Cross (ICRC) and Landmine Action, a UK-based non-governmental 
organization that works on landmines and related issues. 11 During an infor­
mal meeting in early 2000 to discuss the adverse humanitarian impact of 
cluster-bomb submunitions, these organizations examined the need for a 
broader approach to deal with forms of unexploded and abandoned ord­
nance other than anti-personnel mines. Both felt that a comprehensive 
approach could be developed and that the Second Review Conference of the 
CCW, scheduled for December 2001, was the appropriate forum to consider 
the issue. 

The two organizations prepared studies to raise awareness of the prob­
lem and facilitate the start of discussions with governments. An ICRC study 
highlighted the effects of explosive remnants of war in Kosovo following the 
end of the conflict in 2000. It showed that Kosovo was affected by a wide 

9 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel Mines 

and on their Destruction, 18 September 1997. 

10 "Explosive remnants of conventional war": UN Doc. A/38/383 (19 October 1983). 

11 In 2000, Landmine Action was known as the UK Working Group on Landmines. It changed its name to 

Landmine Action later that year. 
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range of unexploded ordnance and that more than two-thirds of the resulting 
civilian casualties were killed or injured by munitions other than anti­
personnel landmines.12 Cluster-bomb submunitions were found to be a particu­
lar problem. A second study focused on the use and design of submunitions 
and the characteristics that made them a humanitarian concern. 13 These 
studies led the ICRC to call for a moratorium on the use of submunitions, 
and for the development of new international rules on the clearance of 
explosive remnants of war and other measures to protect civilians from those 
weapons. A publication by Landmine Action also looked at the problems 
caused by submunitions and made similar recommendations. 14 

In September 2000, the ICRC convened a meeting of governmental 
and other experts to examine the problem of explosive remnants of war and 
to consider proposing that it be placed on the agenda of the Second CCW 
Review Conference. For the most part, initial reactions were favourable. 
Many experts believed that a comprehensive approach to the problem was 
necessary and a logical complement to the work done on anti-personnel 
mines. 15 Several experts, however, believed that discussions on explosive 
remnants of war would be long and complex and felt that the issue should be 
dealt with at a later review conference. 16 

On the basis of these reactions, the ICRC submitted a report and pro­
posals to the First Meeting of the Preparatory Committee for the Review 
Conference.17 In this document the ICRC called for the negotiation of a new 
protocol to the CCW to reduce the humanitarian problems caused by explo­
sive remnants of war; it proposed that this protocol should cover all types of 
explosive ordnance, except anti-personnel mines. 18 It also proposed that the 
main elements of a new protocol should include: 

12 ICRC, op. cit. (note 8). 

13 Explosive Remnants of War: A Study on Submunitions and Other Unexploded Ordnance, ICRC, Geneva, 
2000. 

14 Rae McGrath, Cluster Bombs: The Military Effectiveness and Impact on Civilians, UK Working Group on 
Landmines, London, 2000. 

15 Expert Meeting on Explosive Remnants of War, ICRC, Geneva, 2000, pp.14-15. 
16 Ibid. 

17 "Report of the International Committee of the Red Cross to the First Preparatory Committee for the 2001 

Review Conference of the United Nations Convention on Certain Conventional Weapons", UN Doc. 
CCW/CONF.ll/PC.1/WP.1 (2000). 

18 The ICRC believed that landmines were comprehensively dealt with by the Convention on the 

Prohibition of Anti-personnel Mines and therefore did not need to be included in a new instrument. 

http:mines.18
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http:concern.13
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• 	 the central principle that those who use munitions which remain after the 
end of active hostilities are responsible for clearing such weapons or provid­
ing the technical and material assistance needed to ensure their clearance; 

• 	 the principle that technical information to facilitate clearance should be 
provided to mine-clearance organizations immediately after the end of 
active hostilities in an affected area; 

• 	 the principle that those who use munitions likely to have long-term 
effects should provide warnings to civilian populations on the dangers of 
such weapons; 

• 	 for cluster-bomb and other submunitions only (whether delivered by air 
or ground-based systems), a prohibition of their use against military 
objects located in concentrations of civilians. 19 

The ICRC noted that obligations with regard to clearance, the provi­
sion of information and warnings to civilians were already laid down for 
mines, booby traps and other devices in Amended Protocol II of the CCW 
and thus were already established in international humanitarian law. It also 
explained that an additional restriction on the use of cluster-bomb and other 
submunitions in civilian areas was necessary, in view of the particular 
characteristics of these weapons. Studies have shown that submunitions 
have created a large proportion of the explosive remnants of war problem in 
conflicts where they have been used. The fact that these weapons are deliv­
ered over a wide area, are free falling and are difficult to direct towards their 
intended target also warrants a specific restriction on their use.20 

Several States also submitted proposals on specific weapons that often 
became explosive remnants of war. Switzerland called for new rules that would 
require all new submunitions to have self-destruct and self-deactivation 
f ea tu res to neutralize the weapons if the primary fuse failed to detonate as 
intended. 21 The United States proposed new regulations to deal with the 
problems caused by anti-vehicle mines.22 This proposal would require all 

19 	 ICRC Report, op. cit. (note 17), pp. 11-12. 

20 See Rae McGrath, op. cit. (note 14); Cluster Munition Systems, Handicap International, Lyon, 2003; 

Fatally Flawed: Cluster Bombs and Their Use by the United States in Afghanistan, Human Rights Watch, New 

York, 2002; Steve Goose, "Cluster munitions: Towards a global solution", Human Rights Watch World Report 

2004, Human Rights Watch, New York, 2004, pp. 244-276. 

21 	 UN Doc. CCW/CONF.ll/PC.1/WP.4, 14 December 2000. 

22 UN Doc. CCW/CONF.ll/PC.1/WP.7, 14 December 2000. In the CCW context, anti-vehicle mines are for­

mally referred to as "Mines Other than Anti-personnel Mines" (MOTAPM). This proposal later became a joint 

submission by the United States and Denmark for a new protocol to the CCW. 
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such mines to be detectable and remotely-delivered anti-vehicle mines to 
possess self-destruct and self-deactivation features in order to prevent the 
weapon from becoming a threat to civilians, peacekeepers and humanitarian 
organizations. 

There was broad support for work on explosive remnants of war at the 
first meeting of the Preparatory Committee. The Netherlands took a lead 
role on the issue and submitted a working paper, co-sponsored by 26 States, 
to structure discussions in the next sessions of the Committee.23 Discussions 
at its second and third meetings (April and September 2001) were also sub­
stantive. Governments, international and non-governmental organizations 
and independent experts presented a range of papers on the nature of the 
explosive remnants of war problem, its impact on war-affected countries and 
strategies for addressing the issue in the CCW context. As the Review 
Conference approached, there was a growing consensus that explosive rem­
nants of war was an issue which needed to be addressed by the international 
community, that the CCW was the right framework to do so, and that work 
on the issue should continue in 2002.24 

The momentum of the work started on explosive remnants of war con­
tinued at the Review Conference, held from 11 to 21 December 2001. The 
Conference decided to establish a Group of Governmental Experts to exam­
ine further the legal, technical, operational and humanitarian aspects of the 
various proposals, and appointed two coordinators to guide the Group's work 
in 2002 on explosive remnants of war and anti-vehicle mines. 25 It also 
decided that anti-vehicle mines would be dealt with separately from other 

23 UN Doc. CCW/CONF.ll/PC.1/WP.6, 14 December 2000. The co-sponsors were Argentina, Austria, 

Belgium, Bulgaria, Canada, Cambodia, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Israel, 

Italy, Luxembourg, New Zealand, Norway, Peru, Portugal, Slovakia, Spain, Sweden, Switzerland, United 
Kingdom, United States. 

24 In addition to those on explosive remnants of war, proposals were also submitted on extending the 

scope of application of the Convention and its protocols to non-international armed conflicts (United States 

and the ICRC); wound ballistic regulations for small calibre weapons and ammunition (Switzerland), and a 

compliance mechanism for the Convention (United States, South Africa and the European Union). For a sum­

mary of the results of the Review Conference, see Louis Maresca, "Second Review Conference of the 

Convention on Certain Conventional Weapons", International Review of the Red Cross, Vol. 84, March 2002, 
pp. 255-261. 

25 The Group of Governmental Experts is made up of government delegations and representatives of inter­

national and non-governmental organizations. It has been used to examine proposals for new CCW protocols 

and to develop recommendations for States Parties to consider. Ambassador Chris Sanders of the Netherlands 

was s~lected as the coordinator on explosive remnants of war. Mr Peter Kolarov of Bulgaria was selected as the 
coordinator on anti-vehicle mines. 

http:mines.25
http:Committee.23
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explosive remnants of war, 26 primarily because many States believed that 
anti-vehicle mines were different from the other weapons that often 
remained after a conflict. In their view, anti-vehicle mines were designed to 
be left unexploded and lie in wait for their intended victim; the adverse 
humanitarian consequences resulted from the weapon's improper use. Other 
forms of explosive remnants of war, however, were viewed as a problem not 
because they were used improperly, but rather because they did not function 
as intended when fired or delivered. 

The Group of Governmental Experts met for a total of five weeks in 
2002. As its work progressed, growing support emerged for the development 
of new rules on the clearance of explosive remnants of war, the sharing of 
information to facilitate clearance and risk education, and the provision of 
warnings to civilian populations. Such obligations would not be specific to 
any particular type of weapon but requirements of a general nature which 
would apply to all explosive munitions that remained after a conflict. There 
was also support from many European countries, China, Japan, the ICRC 
and international and non-governmental organizations to consider preven­
tive measures to stop explosive ordnance from becoming explosive remnants 
of war in the first place. These included developing generic standards and 
procedures for the production, transport and storage of munitions. 

There was less agreement on specific restrictions on the design and use 
of weapons, in particular submunitions. Proposals tabled included that of 
Switzerland for self-destruct and self-deactivation features to be required on 
submunitions, and the ICRC's proposal for a prohibition on the use of sub­
munitions against military objectives in or near a concentration of civilians. 
While both proposals garnered some support in the Group, a number of del­
egations, including China, Russia and Pakistan, voiced reservations about 
the costs of self-destruct and deactivation features and of destroying or alter­
ing weapons already in stock. Many governments, including Russia and the 
USA, also believed that the existing international humanitarian law on the 
targeting of weapons was adequate to deal with the ICRC's concerns about 
submunitions. In their view, better implementation of the existing rules, 
rather than new rules, was needed. 

In its report to CCW States Parties, the Group recommended that it 
continue its work in 2003 and announced that it was ready to begin negotia­
tions on "a new instrument on the post-conflict remedial measures of a 

26 For the full mandates, see UN Doc. CCW/CONF.ll/2, (2001), pp.12-13. 
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generic nature which would reduce the risks of ERW" 27 It also proposed to 
explore whether the negotiations could include generic preventive measures 
for improving the reliability of munitions in areas such as the manufacturing, 
handling and storage of munitions. Separate from the negotiations, the 
Group would continue its discussions on preventive measures aimed at 
improving the design of munitions, including submunitions, and the imple­
mentation of the existing principles of international humanitarian law.28 At 
a meeting of States Parties held in December 2002, the continuation of the 
Group and its recommendations were approved. 

The negotiations on explosive remnants of war were held in March, 
June and November 2003. They were chaired by Ambassador Chris Sanders 
of The Netherlands, who prepared several papers that were instrumental in 
synthesizing the variety of proposals submitted, and took place in three 
stages: the March session focused on the possible elements of a new protocol; 
the June meeting centred on reactions to the coordinator's draft text; and 
final negotiations on the articles and other issues were conducted in 
November. In addition to the papers and proposals prepared by government 
experts, important submissions also came from international and non­
governmental organizations and the ICRC. Work progressed smoothly on 
most of the protocol's provisions. It was nonetheless unclear until the final 
session whether the Group would be able to finalize several important articles 
and arrive at the consensus needed to adopt the instrument. 

Key issues in the negotiations 

The legal nature of the instrument 

Like the other CCW protocols, the Protocol on Explosive Remnants of 
War is a legally binding instrument and a State must express its consent to 
the depositary in order to be bound by the Protocol's rules. But it was uncer­
tain until the final negotiating session whether the text would be adopted as 
a legally binding protocol or as a less legally binding text (e.g. a political dec­
laration or a statement of best practices). 

27 "Procedural Report of the Group of Governmental Experts of the States Parties to the Convention on 

Prohibitions or Restrictions on the Use of Certain Conventional Weapons which May be Deemed to be 

Excessively Injurious or to Have Indiscriminate Effects", UN. Doc CCW/GGE/111/1, 11 December 2002. 

28 Besides explosive remnants of war (ERW), the Group also continued to explore the most appropriate 

way to deal with the problems caused by anti-vehicle mines. As mentioned above, this issue was being dis­

cus~ed sep~ra:ely. The Group continued its work on anti-vehicle mines in 2003 and 2004 but not did agree to 

begin negot1at1ons on a new protocol. Work on this issue will continue in 20os. 
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Throughout the negotiations, the United States expressed reservations 
about the adoption of a new protocol. It believed that negotiations on legally 
binding rules would be complex and consume much of the Group's time, and 
therefore favoured the development of an instrument of a political character 
that could be concluded more quickly. However, nearly all other States 
Parties expressed a desire for legally binding rules in the form of a CCW pro­
tocol. At the final negotiating session and after a number of amendments to 
the text of key provisions, the United States agreed to support the adoption 
of a legally binding protocol. Subsequent statements by US officials wel­
comed the conclusion of the protocol and announced that the United States 
would give careful consideration to becoming a State Party. 

The preamble 

The Protocol on Explosive Remnants of War (Protocol V) is the only 
CCW protocol to have a preamble. It underscores the motivations underlying 
the instrument's adoption and links the Protocol to the two principal ele­
ments of the Group's negotiating mandate: ( 1) to negotiate a new instrument 
on post-conflict remedial measures of a generic nature, and (2) to determine 
whether the negotiations could address generic preventive measures to 
improve the reliability of munitions. The Group was able to respond affirma­
tively to the second point. The negotiations did deal successfully with preven­
tive measures on munition reliability, but these measures are voluntary best 
practices, as made clear in Article 9 and the Protocol's Technical Annex. 

The preamble played a central role in allaying the misgivings of at least 
one delegation about mixing legal obligations and voluntary best practices in 
the Protocol. France argued that legally binding remedial measures and pre­
ventive best practices should be dealt with in separate instruments. It held 
that Article 9 should not be part of the Protocol because it did not encom­
pass a legal obligation. Use of the preamble to make clear that States 
intended to include a mix oflegally binding provisions and non-legally bind­
ing elements, and the placing of emphasis on the voluntary nature of the 
Protocol's generic preventive measures, helped to address the French con­
cerns on this point. 

Scope of application 

Importantly, States Parties agreed that the Protocol would apply in 
both international and non-international armed conflicts. Its application to 
non-international armed conflicts did not give rise to controversy during the 
negotiations and no State spoke against it applying in such circumstances. 
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Like anti-personnel landmines, explosive remnants of war have been a seri­
ous humanitarian problem in internal wars, killing and injuring scores of 
civilians. Article 1 (3) states that the Protocol will apply to the situations 
arising from the conflicts referred to in paragraphs 1 to 6 of Article 1 of the 
CCW as amended on 21December2001. This is a reference to the amend­
ment adopted by the Second CCW Review Conference that extends the 
scope of application of CCW Protocols I-IV to non-international armed 
conflict. The amendment stipulated that the scope of application for other 
CCW protocols would be determined on a case-by-case basis. 

As a result of its application to non-international armed conflicts, the 
Protocol refers to "High Contracting Parties" and "parties to an armed con­
flict". The former is the equivalent of "States Parties'', i.e. States that have 
formally ratified or acceded to the Convention and the Protocol. The phrase 
"parties to an armed conflict" is a reference to non-State actors (i.e. organ­
ized armed groups) and is the formula used in Amended Protocol II to the 
CCW, which also applies to non-international armed conflicts. As used in 
Protocol V, "parties to an armed conflict" does not encompass States 
involved in a conflict that have not ratified or otherwise expressed their con­
sent to be bound by the Protocol. Such States are not bound by it. 

A related issue is the application of the Protocol's rules to explosive 
remnants of war from previous conflicts, i.e. conflicts that took place before 
its entry into force for the relevant High Contracting Party. Although the 
Protocol would clearly apply to future conflicts, several delegations, includ­
ing Austria, Brazil, China and Pakistan, believed that it also had to address 
explosive remnants of war already on the ground. A number of delegations, 
notably Italy, France and Japan, opposed extending its rules to past conflicts. 
In the end, Article 1 ( 4) clarified that the Protocol's main operative provi­
sions apply to explosive remnants of war produced after the Protocol's entry 
into force for the relevant State and a separate provision on assistance in 
dealing with existing explosive remnants of war was also included (Article 7).29 

Definitions 

Definitions were an important issue for most delegations and there was 
rapid agreement on their general parameters. All agreed that the Protocol should 
deal only with the explosive remnants of war from conventional weapons and 
not address the post-conflict problems arising from the use of biological, chemi­

29 See below, "Assistance and cooperation", p 16. 
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cal or nuclear weapons. This is in line with the purpose of the CCW, which, 
when negotiated, was not meant to deal with "weapons of mass destruction". 

Most delegations supported a general definition of explosive remnants 
of war which would cover all forms of explosive ordnance that might become 
a threat after the end of an armed conflict. Although the idea was briefly 
considered, there was little support for the Group to develop lists or define 
specific categories of munitions that were most likely to become explosive 
remnants of war. It was also agreed that weapons covered by other interna­
tional treaties, such as anti-personnel mines, anti-vehicle mines, booby traps 
and other similar devices, should be excluded from Protocol V so as to avoid 
an overlap with existing instruments, in particular the CCW's Amended 
Protocol II. This earlier treaty already contained specific post-conflict obli­
gations to reduce the impact of such weapons. 

Importantly, clearance organizations had stressed that post-conflict 
clearance involved not only the removal of explosives that had been used and 
failed to explode as intended but also considerable stocks of ordnance that 
had been abandoned. For this reason, "explosive remnants of war" is stated to 
mean (1) unexploded ordnance, and (2) abandoned explosive ordnance.Jo 
Each is defined in Article 2 of the Protocol.JI These two categories cover the 
principal situations in which explosive weapons become a threat to civilian 
populations in a post-conflict setting. Article 2 furthermore contains defini­
tions of "explosive ordnance" and "existing explosive remnants of war". 

The negotiations benefited from earlier definitions developed by mine 
action experts for the International Mine Action Standards (IMAS).J2 The 
IMAS definitions for explosive ordnance and unexploded ordnance were a 
starting point and were altered to correspond with the parameters of the 
Group's work as mentioned above. The Protocol's definition of abandoned 
explosive ordnance, however, is new, as is the term itself. It was developed by 
the Group in response to concerns that the IMAS definitions did not seem 
to cover explosive ordnance that had not been used or prepared for use but 
rather had been stockpiled on or near the battlefield. 

The clearance of explosive remnants of war 

One of the main issues was responsibility for the clearance of explosive 
remnants of war. There are few treaty or customary legal rules that address 

30 Protocol on Explosive Remnants of War, op. cit. (note 2) Art. 2 (4). 


31 Ibid., Art. 2 (2) and 2 (3), respectively. 


32 International Mine Action Standards (04.10) 3.217 (UXO) and 3.67. 
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this issue and those that do exist are generally limited to the removal of land­
mines.33 Historically, each party has been responsible only for the removal of 
unexploded and abandoned ordnance on its territory. However, such clear­
ance is often difficult or impossible if the affected country does not have the 
means to accomplish it. In some instances, the affected country is not a party 
to the conflict. In the opinion of a number of delegations and organizations, 
to improve the law in this area was a primary goal of a new protocol; strong 
obligations on the clearance of explosive remnants of war and requirements 
to assist in the removal of weapons wherever they are found would have the 
potential to significantly reduce the problem. 

Article 3 establishes new and important rules on clearance. First and 
foremost, for the first time in a treaty of international humanitarian law 
there is a clear rule that explosive munitions, other than landmines, must be 
cleared once the fighting has ended.34 Each High Contracting Party and 
party to a conflict is responsible for the clearance of these weapons in the 
affected territory under its control.35 The Protocol adds that the parties must 
take measures to reduce the risks posed by explosive remnants of war until 
clearance takes place. Such measures include a threat survey and assessment, 
needs assessment, the marking of dangerous areas, and resource mobilization 
to carry out these activities,36 which must occur "after the cessation of active 
hostilities and as soon as feasible". 37 It is important to note that after the end 
of active hostilities does not mean after the conclusion of a formal peace 
agreement. Clearance is to begin as soon as feasible in affected areas and 
must not wait for a formal declaration of peace between the parties. 

Perhaps even more importantly, the Protocol identifies an explicit 
responsibility, outlined in Article 3( 1 ), for the users of explosive ordnance to 
provide assistance, where feasible, to facilitate the marking and clearance of 
the explosive remnants of war in territory outside their control that have 

33 See Protocol on Prohibitions or Restriction on the Use of Mines, Booby-Traps and Other Devices 

(Protocol 11), 10 October 1980, and Amended Protocol on Prohibitions or Restrictions on the Use of Mines, 

Booby-Traps and Other Devices (Amended Protocol II) of 3 May 1996. It is also arguable that general rules of 

international humanitarian law that establish a general protection for civilians against the effects of military 

operations, prohibit indiscriminate attacks and require parties to take feasible precautions to minimize civilian 

casualties also entail responsibilities for the clearance of explosive remnants of war. 

34 Protocol on Explosive Remnants of War, op. cit. (note 2), Art 3 (2). 
35 Ibid. 

36 Ibid, Art. 3 (3). 

37 For comments on the qualifying phrases used in the Protocol, see "Implications and challenges" below, 
p.19. 

http:feasible".37
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http:mines.33
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been produced by the conduct of their military operations. Such assistance 
may be technical, material, financial or in the form of personnel. It may be 
provided directly to the party in control of the territory where the explosives 
are found, or through a third party such as the United Nations, international 
agencies or non-governmental organizations. This requirement is parallel to 
obligations that already exist for the clearance of mines, booby traps and 
other devices found in Amended Protocol II to the CCW.38 

The final wording of Article 3(1) was a major improvement on the ini­
tial text. Previous drafts contained an obligation for the parties to clear 
explosive remnants of war in territory under their own control, but merely 
"to cooperate" with the other side in the clearance of those weapons in other 
areas. Many delegations considered the second part of this formulation to be 
weak, ambiguous and not a substantial advancement of the law. The ICRC 
pointed out that an obligation to cooperate would be significantly less than 
what was already required for landmines under Amended Protocol II and 
argued that the hostilities themselves and claims of non-cooperation 
between the parties would probably result in no action being taken. Others 
believed that the primary responsibility for the clearance of explosive rem­
nants of war had to remain with the affected State and that it was unrealistic 
to expect the parties to do anything more than cooperate in clearing them. 
The final wording of Article 3(1) was based on a proposal which was put for­
ward by the United States in the latter stage of negotiations and helped to 
reconcile the various views. 

Recording and sharing of information 

The lack of information on the explosive ordnance used or abandoned 
in an armed conflict and the areas where explosive remnants of war may be 
found is often one of the difficulties facing clearance organizations and 
organizations conducting mine risk education. The rapid transmission of 
such information to them by High Contracting Parties and parties to a con­
flict can significantly improve an organization's ability to respond swiftly to 
explosive remnants of war. Even where the parties are willing to provide such 
information, it can be a frustratingly slow process, as most of them do not 
have the mechanisms to gather, approve and transmit such information to 
the relevant organizations. In most cases the dangerous areas are identified 
through accidents involving civilians and reports by local communities. 

38 Amended Protocol II, op. cit. (note 33), specifically, Arts. 3(2) and 10. 



828 AFFAIRES COURANTES ET COMMENTAIRES CURRENT ISSUES AND COMMENTS 

Requirements for the recording and sharing of information on the 
explosive ordnance used or abandoned in armed conflict were widely sup­
ported in the negotiations, and there were few issues dividing delegations in 
these areas. Such obligations were viewed as practical measures that would 
facilitate the response to explosive remnants of war. While the original and 
amended versions of Protocol II to the CCW and the military doctrine of 
many States already required that information on the location of laid land­
mines be recorded, similar rules had not previously been developed for other 
forms of explosive ordnance.39 

Article 4 of the Protocol stipulates that High Contracting Parties and 
parties to an armed conflict must record and retain information on the use or 
abandonment of explosive ordnance "to the maximum extent possible and as 
far as practicable". Parties are subsequently required to share this informa­
tion without delay after the cessation of active hostilities and as far as practi­
cable with other parties, the UN or organizations involved in risk education 
or the marking and clearance of contaminated areas. 

The kinds of information that the High Contracting Parties and par­
ties to a conflict are expected to record are listed in the Protocol's Technical 
Annex. These include the types and amounts (number) of explosive ord­
nance used; the areas targeted with these weapons; the types, amount and 
location of abandoned explosive ordnance; and the general location where 
unexploded ordnance is known to exist or is likely to be found. The Annex 
also details the information that should be transmitted to the other parties 
and relevant organizations. As indicated in its heading, the Technical 
Annex sets out voluntary best practices and its contents are not legally bind­
ing. However, as High Contracting Parties and parties to the conflict are 
bound by Article 4 to record, retain and transmit information to facilitate 
the rapid removal of explosive remnants of war as well as risk education, the 
article's effective implementation will require that the information recorded 
matches the specifications in the Technical Annex. 

The United Nations Mine Action Service and other organizations 
have cited the Protocol's information requirements as one of the most impor­
tant developments in assisting rapid mine action. Such requirements not 
only assist the activities of organizations. They are also essential steps that 
allow the High Contracting Parties and parties to the conflict to implement 
the Protocol's requirements on clearance (Art. 3), precautions for the pro­

39 Protocol II, op. cit. (note 33), Art. 7; Amended Protocol II, op. cit. (note 33), Art. 9. 
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tection of the civilian population (Art. 5) and protection for humanitarian 
organizations (Art. 6). 

Precautions to protect civilians and humanitarian organizations 

In addition to its clearance and information requirements, the 
Protocol also stipulates that High Contracting Parties and parties to an 
armed conflict must take additional measures to protect civilians. Under 
Article 5, the parties must take all feasible precautions in territory under 
their control to protect civilians and civilian objects from the effects of 
explosive remnants of war. Specific mention is made of precautions such as 
warnings, risk education to civilians and the marking, fencing and monitor, 
ing of contaminated territory under the parties' control. Feasible precautions 
are those precautions that are practicable or practicably possible, taking into 
account all circumstances ruling at the time, including humanitarian and 
military considerations. A number of standards considered to be best prac, 
tices in some of these areas are listed in Part 2 of the Technical Annex. 
States are encouraged to have regard to these standards in implementing 
Article 5. 

This article was widely supported during the Protocol's development 
and negotiation. It encompasses measures to minimize the threat of explo, 
sive remnants of war until such weapons can be cleared. The definition of 
what is meant by "feasible precautions" closely follows the wording of that in 
Amended Protocol II, under which High Contracting Parties and parties to a 
conflict are obliged to take all feasible precautions to minimize the effects on 
civilians of mines, booby traps and other devices. 40 

Article 6 is meant to minimize the effects of explosive remnants of war 
on the operations of humanitarian organizations. It states that the High 
Contracting Parties and parties to a conflict must protect, as far as feasible, 
such organizations from the effects of explosive remnants of war. That pro, 
tection could, for instance, include providing safe passage through dangerous 
areas, clearing roads where access is required and giving information on safe 
routes through dangerous areas. Although these specific activities are not 
stipulated in Article 6, they are the kind of measures identified in Amended 
Protocol II to protect humanitarian and peace, keeping missions from mines, 
booby traps and other devices.41 Such measures would be equally relevant for 

40 Amended Protocol II, op. cit. (note 33), Art. 3 (10). 


41 Ibid., Art. 12. 
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explosive remnants of war. Article 6 also states that each party must, upon 
request, provide humanitarian organizations with information on the loca­
tion of all explosive remnants of war that it is aware of in territory where 
those organizations are operating or will operate. This article, too, had wide 
support during the negotiations and was based on an Australian proposal 
that the kinds of protection found in Amended Protocol II be included in 
the new protocol, but in a much simpler format. 

Assistance and cooperation 

The Protocol contains two articles on assistance and cooperation. The 
first (Article 7) covers assistance to High Contracting Parties in dealing with 
problems posed by explosive remnants of war that already exist at the time 
they become party to the Protocol. The second (Article 8) is concerned 
more broadly with assistance in implementing the Protocol and in dealing 
with an explosive remnants of war problem that arises after its entry into 
force for a particular State. 

How to deal with existing remnants of war was a major issue during the 
negotiations and one of the last to be resolved.42 As mentioned above, a 
number of countries wanted the Protocol's obligations with regard to clear­
ance, the recording and transmission of information and the taking of pre­
cautions to apply to all explosive remnants of war, including those already 
present from earlier conflicts. Such an approach was opposed by other States, 
which had concerns about the retroactive application of the Protocol and 
sought to have it apply only to future conflicts involving one or more High 
Contracting Parties. 

A compromise was reached through Article 7. Under this provision, 
each High Contracting Party facing problems posed by existing remnants of 
war has the right to seek and receive assistance, where appropriate, from 
other States and relevant organizations in dealing with them. In parallel, 
each High Contracting Party in a position to do so is required to provide 
assistance, where necessary and feasible, to help others deal with the prob­
lems posed by these weapons. The qualifications in this article (i.e. "where 
appropriate", "as necessary and feasible") show that it was intended to be a 
flexible provision and was not meant to be absolutely binding for the parties 

42 "Existing remnants of war" is defined in Art. 2 of Protocol Vas "unexploded ordnance and abandoned 

explosive ordnance that existed prior to the entry into force of this Protocol for the High Contracting Party on 

whose territory it exists". 
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to earlier conflicts. Nevertheless, when coupled with the consultations of 
High Contracting Parties laid down in Article 10, it provides an important 
mechanism through which affected States and the users of explosive ord­
nance in past wars can work to address an existing problem. As explained 
below, this provision may be one of the important areas of work for High 
Contracting Parties in the early meetings on the Protocol's implementation. 
It is also an incentive for States already affected by explosive remnants of 
war to become party to the instrument and to the CCW as a whole if they 
have not already done so. 

Article 8 is concerned more generally with assistance and cooperation 
in implementing the Protocol. It contains a range of requirements designed 
to involve all High Contracting Parties in efforts to address the problem of 
explosive remnants of war, and is based on similar provisions found in 
Amended Protocol II to the CCW and in the Convention on the Prohibition 
of Anti-personnel Mines.43 Each High Contracting Party in a position to do 
so must provide assistance for the marking and clearance of explosive rem­
nants of war and for risk education to civilian populations, and must con­
tribute to UN and other trust funds and databases to facilitate the provision 
of assistance. 

Importantly, as a result of efforts led by South Africa and supported by 
the ICRC and several non-governmental organizations, Article 8 also con­
tains obligations on assistance to the victims of explosive remnants of war. 
High Contracting Parties in a position to do so are required to provide assis­
tance for the care, rehabilitation and socio-economic reintegration of per­
sons injured by explosive remnants of war. Such a provision was deemed an 
essential part of a comprehensive response to the problem of explosive rem­
nants of war. Article 8(2) parallels the provision on assistance to mine vic­
tims found in the Convention on the Prohibition of Anti-personnel Mines.44 

Generic preventive measures 

Measures to prevent explosive ordnance from becoming explosive rem­
nants of war were a crucial issue during the negotiations. Many States and 
organizations, including the ICRC, felt that such measures had an important 
role to play in reducing the large numbers of explosive remnants of war that 

43 Amended Protocol II, op. cit. (note 33), Art. 11; Convention on the Prohibition of Anti-personnel Mines, 

op. cit. (note 9), Art. 6. 

44 Ibid., Art. 6 (3). 
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result from armed conflict. Several States, though, led by France, were 
opposed to including such provisions. France's objections were not con­
cerned with the substance of the article but rather with the mixing of legally 
binding and non-legally binding provisions in the Protocol. As mentioned 
above, a compromise was found by including a reference to this approach in 
the Protocol's preamble. 

Article 9 encourages High Contracting Parties to implement generic pre­
ventive measures aimed at minimizing the occurrence of explosive remnants of 
war. They encompass a range of activities taken before the use of explosive ord­
nance, so as to help ensure that weapons will explode as intended. A number of 
general best practices are listed in Part 3 of the Protocol's Technical Annex. 
They include standards for munitions manufacturing, storage, transport and 
handling, as well as for the training of personnel. 

Promoting implementation and compliance 

The Protocol's final provisions deal with mechanisms to review its 
implementation and ensure compliance with its provisions. Article 10 estab­
lishes that High Contracting Parties will consult and cooperate with each 
other on all issues related to the Protocol's operation. In this regard, a 
Conference of High Contracting Parties may be convened to review the sta­
tus and operation of the Protocol, consider matters of national implementa­
tion and prepare for future CCW review conferences. Unlike the meetings of 
High Contracting Parties to Amended Protocol II, which are mandated to 
occur on an annual basis, the decision to convene a Conference on Protocol V 
must be agreed by a majority, but by no less than 18 High Contracting 
Parties. This flexible approach was adopted in light of concerns raised by a 
number of governments about the number of CCW meetings and other arms 
control meetings already held annually. It is likely that a first meeting will be 
held soon after the entry into force of the Protocol, and thereafter as needed. 

Article 11 promotes ways to ensure compliance with the Protocol. It 
stipulates that each High Contracting Party must issue appropriate instruc­
tions and procedures and make sure that its personnel receive training con­
sistent with the Protocol's provisions. It also requires High Contracting 
Parties to work bilaterally, through the UN or through other international 
procedures, to resolve any problems that may arise in the Protocol's interpre­
tation or application. It should be noted that when these requirements were 
adopted, the Group of Governmental Experts was also considering proposals 
to establish a broader mechanism to monitor compliance with the CCW and 
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its protocols. The CCW itself does not contain any provisions on compli­
ance, although Amended Protocol II and now the Protocol on Explosive 
Remnants of War have some limited requirements in this area. The Group of 
Governmental Experts will continue to work on this issue in 2005. 

Implications and challenges 

The Protocol on Explosive Remnants of War is a major development 
of international humanitarian law. It strengthens the law in areas where no 
specific rules have previously existed, providing an important legal regime to 
address one of the principal dangers faced by civilian populations in the 
aftermath of an armed conflict. Along with Amended Protocol II to the 
CCW and the Convention on the Prohibition of Anti-personnel Mines, 
international humanitarian law now has a series of complementary treaties 
laying down a comprehensive set of rules to reduce the problems caused by 
the explosive remnants of war. 

These three instruments also reflect an extension of international 
humanitarian law into the post-conflict setting. While some rules, such as the 
transfer of human remains and the search for missing persons, apply beyond 
the actual conduct of hostilities, the recent developments on landmines and 
explosive remnants of war have established post-conflict responsibilities for 
the parties to an armed conflict to reduce to a minimum the harmful effects of 
weapons they have used during the fighting. Some obligations, such as clear­
ing explosive remnants of war after the cessation of active hostilities, may 
take years to fulfil if the problem is severe. As pointedly observed by a repre­
sentative of the United Nations Mine Action Service, "It will no longer be 
permissible for the parties to a conflict to fire and forget." 45 

The Protocol also has the capacity to strengthen the international 
response to problems posed by explosive remnants of war. It will, if fully 
implemented, make it easier for organizations working to reduce the effects 
of these weapons to accomplish their goals. Organizations could expect 
greater cooperation and assistance from the warring sides and would be able 
to plan more effectively and allocate resources more efficiently in order to 
tackle explosive remnants of war once a conflict was over. In short, the 
Protocol's requirements have the potential to speed up clearance, decrease 
casualties and reduce costs. In addition, the meetings of High Contracting 

45 Statement of Martin Barber, Director of the United Nations Mine Action Service, at the Informational 

Meeting on Explosive Remnants of War, New York, 19 October 2004. 
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Parties provided for in Article 10 could serve as an important forum for 
affected States and relevant organizations to report on the progress, or lack of 
it, in particular countries, as well as to gamer assistance from High 
Contracting Parties to support ongoing work. Such meetings would also be a 
major opportunity to deal with existing explosive remnants of war. As the 
Protocol's main provisions will apply to future conflicts, States affected by 
explosive remnants from earlier wars could use these meetings to call atten­
tion to their existing problem and ways to address it. Although generic pre­
ventive measures are voluntary and technical improvements in the design of 
munitions are still under discussion, the new obligations to clear and assist 
clearance once the fighting has ended should provide an incentive to take 
such preventive action at the national level. In the long run it would seem 
cheaper and more effective to prevent the occurrence of explosive remnants 
of war rather than absorb the costs of removing these weapons later. 

The adoption of the Protocol has had implications for the CCW 
process. Unlike the negotiations on Amended Protocol II in 1995 and 1996, 
the 2002-2003 meetings of the Group of Governmental Experts were open 
to non-governmental organizations. Non-governmental representatives par­
ticipated in the negotiating sessions and in meetings of military experts, 
bringing their expertise and field-based experience to bear on the discus­
sions. This helped to ensure that the humanitarian aspects of the explosive 
remnants of war problem and the needs of organizations working in affected 
countries were not overlooked. Their presence highlighted the important 
role that non-governmental organizations can play in the CCW process. 

One potential concern with regard to the Protocol's implementation is 
the impact of the qualifying phrases found in many of its key provisions. 
These include phrases such as "where feasible" and "as soon as feasible". 
Such clauses were intended to provide a degree of flexibility to deal with the 
practical difficulties and complexities that governments and armed forces 
often face in post-conflict situations. Many experts recognized that it would 
be difficult to implement the Protocol's operational provisions in an envi­
ronment that was not secure or in situations where there was not sufficient 
good will between the parties to conflict. These phrases were not meant to 
be loopholes for inaction but, if abused, such qualifications could undermine 
the effectiveness of the Protocol. 

It is expected, however, that most governments and armed forces will 
act in good faith and improve their response to explosive remnants of war. 
The Protocol's rules were adopted by consensus and supported by the five 
permanent members of the United Nations Security Council and other mil­
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itary powers. Its provisions outline the relevant expectations of the interna­
tional community. As a result, it is no longer permissible to do nothing to 
address explosive remnants of war after the cessation of hostilities. In most 
situations, measures to reduce the dangers of these weapons will be rendered 
feasible either by the actions of parties themselves or through support for the 
programmes of international or non-governmental organizations. 

Another source of possible concern is the extent to which the Protocol 
can be implemented by non-State actors involved in the hostilities. Like 
other areas of international humanitarian law, securing implementation and 
compliance among organized armed groups will be a major challenge. 
Concerted efforts have, however, been made to obtain commitments from 
such groups that they will end the use and address the effects of anti-personnel 
mines. Similar initiatives with regard to Protocol V are needed to raise 
awareness of the new rules on explosive remnants of war and encourage com­
pliance by non-State actors involved in the fighting. 

It is also hoped that the adoption of the Protocol on Explosive Remnants 
of War will help to extend adherence to the Convention on Certain 
Conventional Weapons. At 1 November 2004, 97 States were party to the 
Convention. However, the number of ratifications in several important 
regions, namely Africa, Asia and the Middle East, is still rather low, despite the 
fact that many countries in those very regions are affected by explosive rem­
nants of war and have firsthand experience in dealing with their conse­
quences. Encouragingly, many non-party States joined in the work of the 
Group of Governmental Experts and contributed to the development of the 
Protocol. Its mechanisms for dealing with existing and future explosive rem­
nants of war might therefore prove to motivate countries that have not already 
done so to consider becoming party to the Convention and all its protocols. 
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Legality of amnesties in international humanitarian law 

The Lome Amnesty Decision 


of the Special Court for Sierra Leone 


SIMON M. MEISENBERG* 

On 13 March 2004, the Special Court for Sierra Leone (SCSL) ren­
dered an important decision on the validity of amnesties under international 
law. 1 The Appeals Chamber of the SCSL ruled that amnesties granted to per­
sons of the warring factions in the Sierra Leone civil war by the so-called 
Lome Peace Agreement are no bar to prosecution before it. This decision is 
the first ruling of an international criminal tribunal unequivocally stating 
that amnesties do not bar the prosecution of international crimes before 
international or foreign courts. The following article will briefly discuss this 
significant and controversial decision for the development of international 
humanitarian law and will then examine the most important and critical 
findings of the ruling, after first giving a brief summary of the legal back­
ground to the SCSL, the Lome Peace Agreement and the Appeals Chamber 
decision (Lome Decision) itself. 

Legal background to the Special Court for Sierra Leone 

The SCSL was established by an agreement between the United Nations 
and the government of Sierra Leone on 16 January 2002.2 This newly estab­
lished ad hoc criminal tribunal is considered to represent a new category of 
international criminal courts and is largely referred to as a hybrid tribunal, since 
it incorporates various national elements in its Statute.3 The mandate of the 
Secretary-General of the United Nations to enter into negotiations with Sierra 
Leone in order to establish an independent criminal court for the prosecution of 
serious violations of international humanitarian law was based on Security 

* The author is a Research Associate at the Institute for International Law of Peace and Armed Conflict in 

Bochum, Germany and a Ph.D. candidate in international law at the Ruhr University Bochum. In 2003 the 

author worked at the Special Court for Sierra Leone. The author would like to thank James G. Stewart and 

Matteo Crippa for their criticism of an earlier version of this paper. 
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Council Resolution 1315.4 The Special Court Agreement (the Agreement)5 

and the Special Court Statute (the Statute)6 were ratified by the Sierra Leone 
parliament in March 2002 through the Ratification Act that explicitly states: 
"The Special Court shall not form part of the Judiciary ofSierra Leone." 7 Nor is 
the Special Court, unlike the two ad hoc tribunals for the former Yugoslavia 
(ICTY) and Rwanda (ICTR), linked to the United Nations. It is therefore an 
independent international criminal tribunal. It has jurisdiction ratione materiae 
with respect to crimes against humanity, serious violations of Article 3 common 
to the Geneva Conventions and of Additional Protocol II, other serious viola­
tions of international humanitarian law, and national crimes, such as serious 
abuse of female children and deliberate destruction of property as defined by 
national laws of Sierra Leone.8 The jurisdiction ratione temporae runs from 
30November1996, the date of an earlier ceasefire-the Abidjan Accord-that 
also provided for an amnesty. The personal jurisdiction is limited to persons 
"who bear the greatest responsibility for serious violations of international 
humanitarian law and Sierra Leonean law ..."9 The Trial and Appeals Chamber 
are composed of a minority of judges appointed by the government of Sierra 
Leone; the remaining judges are appointed by the Secretary-General.10 This 
structure and the incorporation of national crimes into the Statute led the 
Secretary-General to label the Special Court as a "treaty-based sui generis court 
of mixed jurisdiction and composition." 11 

1 The Prosecutorv. Morris Kai/on and Brima Buzzy Kamara, Special Court for Sierra Leone, SCSL-2004-15­

AR72(E) and SCSL-2004-16-AR72(E), Decision on Challenge to Jurisdiction: Lome Accord Amnesty (Appeals 

Chamber, 13 March 2004) (hereinafter Lome Decision). 

2 Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a 

Special Court for Sierra Leone, annex to the Report of the Secretary-General on the establishment of a Special 

Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000 (hereinafter Agreement). 

3 Avril McDonald, "Sierra Leone's shoestring Special Court", International Review ofthe Red Cross, Vol. 84, 

2002, p. 124; Laura A. Dickinson, "The promise of hybrid courts", American Journal of International Law, Vol. 
97, April 2003, p. 295. 

4 UN Doc. S/Res/1315 (2000), 14 August 2000. 

5 Agreement, op. cit. (note 2). 

6 Statute of the Special Court for Sierra Leone, enclosure to the Report of the Secretary-General on the 

establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000 (hereinafter Statute). 

7 Article 11(2) of the Special Court Agreement, 2002, Ratification Act, 2002, Supplement to the Sierra 

Leone Gazette, Vol. CXXX, No. II, dated 7 March 2002 (hereinafter Ratification Act 2002). 
8 Statute, Articles 2-5. 

9 Ibid., Article 1. 

10 Ibid., Article 12. 

11 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Doc. 

S/2000/915, 4 October 2000, para. 9 (hereinafter Report of the Secretary-General). 
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Background to the Lome Amnesty Decision 

On 7 July 1999, the Revolutionary United Front (RUF) and the gov­
ernment of Sierra Leone signed a peace agreement in Lome, Togo (Lome 
Agreement).12 Article IX of the Lome Agreement made broad concessions to 
the RUF including, among other things, a blanket amnesty in order to calm 
the decade-long civil war.13 The amnesty granted unconditional and free par­
don to all participants in the conflict. 14 The United Nations Special 
Representative of the Secretary-General for Sierra Leone appended a dis­
claimer to the agreement, stating that the amnesty provision therein would 
not apply to international crimes of genocide, crimes against humanity, war 
crimes and other serious violations of international humanitarian law. 15 

Article 10 of the Statute accordingly declares: "An amnesty granted to any 
person falling within the jurisdiction of the Special Court in respect of the 
crimes referred to in articles 2 to 4 of the present Statute shall not be a bar to 
prosecution." 16 The accused, Kallon and Kamara, unsurprisingly referred to 
the amnesty provisions of the Lome Agreement in a preliminary motion and 
argued, inter alia, that not all amnesties are unlawful in international law and 
that the Lome Agreement was binding on the government of Sierra Leone, 
since it constituted an international treaty governed by the Vienna 
Convention on the Law ofTreaties.17 They held that obligations deriving out 
of an international treaty could not be altered by a later treaty - the 
Agreement between the United Nations and Sierra Leone - without the 
consent of the parties to the Lome Agreement. Therefore the government of 
Sierra Leone had acted contrary to its prior and international obligations 
when it signed the Agreement with the United Nations. More specifically, 
the defendants argued that the Lome Agreement obliged the government of 
Sierra Leone to ensure that "no official or judicial action" would be taken 
against any members of the RUF and other participants in the conflict.18 
This would include acceding to an extradition request or an agreement to 

12 Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra 

Leone of 7 July 1999, Lome, UN Doc. S/1999/777 (hereinafter Lome Agreement), Annex. 

13 Lome Agreement, Article XI. 

14 Ibid. 

15 Seventh Report of the Secretary-General on the United Nations Mission in Sierra Leone, UN Doc. 

S/1999/836, 30 July 1999, para. 7. 

16 Statute, Article 10. 

17 Lome Decision, op. cit. (note 1), paras. 22-35. 

18 Ibid., para. 24. 

http:conflict.18
http:ofTreaties.17
http:conflict.14
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establish an international court, as such measures would clearly amount to 
"judicial or official" actions. 

The preliminary motion was decided by the Appeals Chamber without 
a prior decision of a Trial Chamber, since Rule 72(E) of the Rules of 
Procedure and Evidence of the SCSL (Rules) provides for a referral of pre­
liminary motions to the Appeals Chamber when an issue of jurisdiction is 
concerned. 

The Lome Amnesty Decision 

In its decision, the Appeals Chamber sets forth its deliberations in 
three key steps and arguments. First it examines the status of the Lome 
Agreement and whether insurgents have treaty-making capacity in interna­
tional law, and the legal consequences thereof for Article 10 of the Statute. 
Secondly, the Appeals Chamber considers whether it is authorized to review 
the legality of its statutory provisions. Thirdly, it examines the limits of 
amnesties in international law. The judges further discuss whether a prosecu­
tion predating the Lome Agreement amounts to an abuse of process. 

With reference to the first argument, the Appeals Chamber finds that 
the mere fact that the United Nations and other third State parties signed the 
Lome Agreement cannot naturally categorize the agreement as an interna­
tional treaty, creating obligations towards its signatories.19 The court did not 
accept the opinion of Kooijmans, who suggested that in certain cases peace 
agreements could be of an international character if the United Nations were 
strongly involved in the conflict through peace-keeping forces and had played 
an active role as mediator in the peace negotiations;20 in any such cases it 
should be assumed that the non-State entity had committed itself to its coun­
terparts, the government and the United Nations.21 The judges, however, 
argued that the United Nations and third State parties were mere "moral guar­
antors" with the purpose of observing that the Lome Agreement was enacted 
in good faith by both parties. Such moral functions of the guarantors could not 
presuppose any legal obligation.22 International agreements in the nature of 
treaties had to create rights and obligations towards all parties. The Lome 

19 Ibid., paras. 37-42. 

20 Ibid., para. 38. 

21 Peter H. Kooijmans, "The Security Council and non-State entities as parties to conflicts", in Karel 

Wellens (ed.), International Law: Theary and Practice - Essays in Honour of Eric Suy, M. Nijhoff Publishers, 
The Hague, 1998, p. 338. 

22 Lome Decision, op. cit. (note 1), para. 41. 

http:obligation.22
http:Nations.21
http:signatories.19


841 RICR DECEMBRE IRRC DECEMBER 2004 Vol. 86 N° 856 

Agreement only created a factual situation to the restoration of peace; it did 
not create rights or duties which could be regulated by international law.23 

On the basis of the same arguments the Appeals Chamber further con­
siders whether the RUF had treaty-making capacity under international law. 
The judges opined that the mere fact that insurgents are subject to interna­
tional humanitarian law may not lead to the conclusion that they are pro­
vided with an international personality under international law.24 The fact 
that the Sierra Leone government regarded the RUF as an entity with which 
it could enter into an agreement could not suffice for concluding that the 
RUF had international treaty-making capacity, since no other State granted 
them recognition as an entity under international law.25 The Appeals 
Chamber found that the validity of the Lome Agreement's amnesty provi­
sion in the domestic law of Sierra Leone is of no importance for its conclu­
sion, as it is concerned only with international crimes and whether the Lome 
amnesty bars the SCSL from exercising jurisdiction over such offences.26 

As for the second argument, the Appeals judges consider whether the 
court has jurisdiction and inherent powers to review treaty provisions of the 
Statute or the Agreement on the grounds that they are unlawful.27 The 
Appeals Chamber held that it is not vested with powers to declare statutory 
provisions of its own constitution unlawful. Only in cases where it could be 
established that the provisions in question, in terms ofArticle 53 or Article 64 
of the Vienna Convention on the Law of Treaties or under customary 
international law, were void would the Appeals Chamber be empowered to 
undertake such a measure. 28 However, no foundation for the applicability of 
these provisions had been provided by the parties.29 The Chamber explicitly 
finds that the Tadic jurisdiction decision of the ICTY30 cannot be considered 
as authority, since the conditions were not alike.31 The ICTY was established 

23 Ibid., para. 42. 

24 Ibid., para. 45. 

25 Ibid., paras. 47, 48. 

26 Ibid., para. 50. 

27 Ibid., paras. 61-65. 

28 Ibid., para. 61. 

29 Ibid. 

30 The Prosecutor v. Dusko TadiC, International Criminal Tribunal for the former Yugoslavia, IT-94-l·AR72, 

Decision on the Defence Motion on Jurisdiction, (Appeals Chamber, 2 October 1995) (hereinafter Tadic 

Decision); the SCSL Appeals Chamber mistakenly quotes the ICTY Trial Chamber decision dating 10 August 

1995, see Lome Decision, op. cit. (note 1), para. 57, note 45. 

31 Lome Decision, op. cit. (note 1), para. 62. 
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by a Security Council resolution, whereas the SCSL is a treaty-based tribu­
nal.32 The Tadic Decision only discusses the extent of powers of the Security 
Council to establish an international criminal court. It did not involve the 
validity of the provisions of a treaty.33 The judges nonetheless recognized that 
the situation would be different where a court is duly established to be called 
upon to declare the limits of its powers.34 

In its last argument the Appeals Chamber discusses the limits of 
amnesties in international law.35 Here the judges mainly drew on the doc­
trine of universal jurisdiction to establish their opinion. They determined 
that the grant of amnesties falls under the authority of the State exercising 
its sovereign powers.36 However, where a jurisdiction is universal, such a 
State could not deprive another State of its jurisdiction to prosecute perpe­
trators by granting amnesties.37 The Appeals Chamber opines: "A State can­
not bring into oblivion and forgetfulness a crime, such as a crime against 
international law, which other States are entitled to keep alive and remem­
ber."38 After referring to In re List et al. of the Military Tribunal at Nuremberg 
and the Eichmann case, the Appeals Chamber concludes that the crimes enu­
merated in Articles 2 to 4 of its Statute are international crimes, which can 
be prosecuted under the principle of universality.39 Amnesties granted by 
Sierra Leone, therefore, cannot cover crimes under international law, as they 
are subject to universal jurisdiction and by reason of the fact that "the obli­
gation to protect human dignity is a peremptory norm and has assumed the 
nature of obligation erga omnes." 40 The grant of an amnesty for international 
crimes therefore is not only in breach of international law, "but is in breach 
of an obligation of a State towards the international community as a 
whole." 41 However, the Appeals Chamber finds, too, that there is no custom­
ary rule prohibiting national amnesty laws, but only a development towards 
an exclusion of such laws in international law.42 

32 Ibid. 

33 Ibid. 

34 Ibid. 

35 Ibid., paras. 66-74. 
36 Ibid., para. 67. 

37 Ibid. 
38 Ibid. 

39 Ibid., paras. 68, 70. 
40 Ibid., para. 71. 

41 Ibid., para. 73. 

42 Ibid., para. 82. 
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Comment on the Lome Amnesty Decision 

The Lome Decision is of critical importance for the development of 
international humanitarian law, since it is the first decision of an interna­
tional criminal court to state that amnesties are no bar to prosecution for all 
international crimes before international or foreign courts. The ICTY in its 
Furundzija Judgement discussed the validity of amnesties under international 
law and found that an individual could be prosecuted for torture before an 
international tribunal, by a foreign State and under a subsequent regime 
even if the conduct in question had been the subject of an amnesty.43 
However, the judgment limits itself to the unlawfulness of amnesties for the 
crime of torture and does not reach a similar conclusion with regard to other 
international crimes. The Lome Decision therefore goes beyond common 
international jurisprudence. Despite their relevance for the development of 
international humanitarian law relating to this subject matter, the findings 
of the Appeals Chamber are controversial. Not only did the Appeals 
Chamber fail to examine the validity of amnesties in the domestic legal sys­
tem of the State that granted them, but in addition drew some critical con­
clusions that depart from prominent jurisprudence of other international 
criminal tribunals. 

The Appeals Chamber found that it did not have the authority to 
declare the court's statutory provisions unlawful since the SCSL was created 
by a treaty.44 Only where the court were established, or had the authority, to 
declare its own jurisdictional limits would the judges be empowered to 
declare a provision of the Statute unlawful.45 This finding departs from the 
Tadic jurisdiction decision of the ICTY Appeals Chamber. The Appeals 
judges of the SCSL argued that the ICTY and the SCSL were of a different 
nature, as the former was directly established by a Security Council resolu­
tion. Although the Tadic Decision was highly controversial at the time, most 
authors acknowledged the fact that the ICTY was honestly willing to exam­
ine its own legality and the legality of provisions of its Statute.46 Aldrich 
expressed a widely shared view that "[on] balance, I prefer the Tribunal's 
approach, as it emphasizes the right of the individual - the accused - to 

43 The Prosecutorv. An to Furundzija, International Criminal Tribunal for the former Yugoslavia IT-95-17/1-T, 

Judgement (Trial Chamber, 10 December 1998), para. 155. 

44 Lome Decision, op. cit. (note 1), para. 62. 

45 Ibid. 

46 George H. Aldrich, "Jurisdiction of the International Criminal Tribunal for the Former Yugoslavia", 

American Journal of International Law, Vol. 90, January 1996, p. 65. 
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force the Tribunal to confirm the validity of the provisions of its Statute and 
even of its own creation. For a criminal tribunal in particular, it is reassuring 
to know that it finds inherent to the exercise of its judicial function the juris­
diction to examine the legality of its establishment."47 It seems that the 
SCSL has departed from such safeguards for the accused. Furthermore, the 
finding appears to be ultra vires in relation to the Statute since Article 14 of 
the Statute incorporates the Rules of Procedure and Evidence of the ICTR 
mutatis mutandis into its legal system, which the judges of the SCSL may 
amend only "where the applicable Rules do not, or do not adequately, pro­
vide for a specific situation." 48 Rule 72 of those Rules - under which the 
Appeals Chamber acted in this decision - provides explicitly for objections 
to jurisdiction.49 This provision was interpreted in the said Tadic Decision 
and in other decisions of the two ad hoc Tribunals in such a way as to enable 
the defendants to challenge the legality of the creation of the tribunals and 
the validity of their provisions. 50 Therefore the finding of the judges that 
they were not vested with powers to declare statutory provisions unlawful is 
not convincing: such authority had been acknowledged in prominent 
jurisprudence of the ICTY and ICTR by way of Rule 72 of their respective 
Rules, and was again implicitly provided for by the authors of the SCSL 
Statute through Article 14 thereof. Moreover, the conclusion of the Appeals 
Chamber judges appears to be inconsistent with their own precedents. In 
another decision the same judges and Judge Robertson - who was later dis­
qualified from all RUF decisions51 

- referred to the same Tadic Decision and 
stated that inherent powers and jurisdiction are a necessary component of 
the judicial function of the SCSL "and do not need to be expressly provided 
for in the constitutive documents of the tribunal." 52 

47 Ibid. 
48 Article 14 Statute. 


49 Rule 72(8) 0) of the Rules of Procedure and Evidence of the Special Court for Sierra Leone. 


50 See The Prosecutor v. Joseph Kanyabashi, International Criminal Tribunal for Rwanda, ICTR-96-15-T, 


Decision on the Defence Motion on Jurisdiction (Trial Chamber, 18 June 1997); The Prosecutor v. Momcilo 

Krajisnik, International Criminal Tribunal for the former Yugoslavia, IT-00-39-PT, Decision on Motion challeng­

ing Jurisdiction - with Reasons (Trial Chamber, 22 September 2000). 

51 The Prosecutor v. Issa H. Sesay, Special Court for Sierra Leone, SCSL-2004-15-AR15, Decision on the 

Defence Motion seeking the Disqualification of Justice Robertson from the Appeals Chamber (Appeals 
Chamber, 13 March 2004). 

52 The Prosecutor v. Sam H. Norman, Morris Kai/on, and Augustine Gbao, Special Court for Sierra Leone, 

SCSL-2003-08-PT, SCSL-2003-07-PT, SCSL-2003-09-PT, Decision on the Application for Stay of Proceedings 

and Denial of Right to Appeal (Appeals Chamber, 4 November 2003), para 27. 
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After the aforementioned findings the Appeals Chamber could have 
refrained from any further legal deliberation on the legality of amnesties in 
international law, since it had stated that it did not have the authority to 
declare Article 10 of the Statute unlawful, but it nevertheless went on to 
address the question. It is therefore uncertain whether the remainder of the 
decision is simply obiter dictum and therefore of questionable precedential 
value, or an additional examination of the Special Court's statutory provi­
sions under customary international law. As the decision in this regard lacks 
clarity, a final conclusion would be mere speculation. 

The Appeals Chamber based its Lome Decision on the doctrine of uni­
versal jurisdiction, stating that "[w]here jurisdiction is universal, a State can­
not deprive another State of its jurisdiction to prosecute the offender by the 
grant of amnesty."s3 This conclusion is widely shared among academics.s4 

However, the Appeals Chamber did not demonstrate that war crimes in non­
international armed conflict are subject to universal jurisdiction. Such juris­
diction applies to grave breaches of the Geneva Conventions and of 
Additional Protocol I, which require States to prosecute or extradite persons 
who commit these offences in an international armed conflict.ss There are 
no similar treaty provisions concerning the prosecution or extradition of 
serious violations of Article 3 common to the Geneva Conventions and of 
Additional Protocol II. Therefore violations in non-international armed 
conflict have traditionally not been considered to be subject to universal 
jurisdiction.s6 In this regard the Appeals Chamber refers only to the 
Eichmann case57 and the Hostage case58 to establish universal jurisdiction for 
international crimes. These trials, however, only charge the accused persons 
with crimes against humanity and war crimes committed in an international 

53 Lome Decision, op. cit. (note 1), para. 67. 

54 See Antonio Cassese, International Criminal Law, Oxford University Press, Oxford, 2003, p. 315; Gerhard 

Werle, Vo/kerstrafrecht, Mohr Siebeck, TObingen, 2003, para. 191; International Law Association, "Final report 

on the exercise of universal jurisdiction in respect of gross human rights offences", in Report ofthe Sixty-Ninth 

Conference, London, 2000, p. 417; Princeton Project on Universal Jurisdiction (eds.), The Princeton Principles 

on Universal Jurisdiction, Princeton, 2001, Principle 7(2); Roman Boed, "The effect of a domestic amnesty on 

the ability of foreign States to prosecute alleged perpetrators of serious human rights violations", Cornell 

International Law Journal, Vol. 33, No. 2, 2000, p. 297. 

55 Luc Reydams, Universa/Jurisdiction, Oxford University Press, Oxford, 2003, p. 55. 

56 Denise Plattner, "The penal repression of violations of international humanitarian law applicable in 

non-international armed conflict", International Review of the Red Cross, Vol. 30, 1990, p. 414. 

57 Attorney-Genera/ ofthe Government ofIsrael v. Eichmann, 36 ILR 18 (District Court ofJerusalem 1961), 5, 12. 

58 In re List et al., US Military Tribunal at Nuremberg, Judgment 29 July 1948, printed in Trials of War 

Criminals before the Nuremberg Military Tribunals under Control Council Law No. 10, VIII, p.1242. 
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armed conflict. The passage that is also mentioned of the Arrest Warrant case 
of the International Court of Justice (ICJ) refers only to sovereign immunity 
before certain international criminal courts and does not make any state­
ment in regard to crimes subject to universal jurisdiction.59 Even though the 
Appeals Chamber admits that "not every activity that is seen as an inter­
national crime is susceptible to universal jurisdiction'',60 its decision falls 
short of establishing such jurisdiction on a case-by-case analysis for each 
crime before the court and in particular for war crimes committed in non­
international armed conflict. This inadequacy of the Lome Decision is 
unfortunate, as there are strong arguments in recent developments of inter­
national law for inclusion of serious violations of Article 3 common to the 
Geneva Conventions and of Additional Protocol II in the prominent list of 
crimes subject to the principle of universality.61 

The attempt to resolve the challenging issue of amnesties by reference 
to the doctrine of universal jurisdiction moreover only partly covers the fac­
tual subject, as the jurisdiction of the Special Court is a truly unique one 
deriving from the cession of judicial powers from the State of Sierra Leone, 
and not first and foremost from universal jurisdiction. As the SCSL is estab­
lished by a bilateral agreement, its jurisdictional powers primarily derive 
from Sierra Leone's own jurisdiction, based on the territorial and nationality 
principle. In international law a State can naturally only confer, through a 
treaty, powers and authorities it possesses (nemo plus juris transferre potest 
quam ipse habet). Only from such powers can the SCSL derive its jurisdiction. 
Hence the conclusion that third States have jurisdiction to prosecute per­
sons who were covered by a domestic amnesty is not entirely applicable to 
the SCSL. Even though it is a "certain international criminal court" in the 
sense of the cited Arrest Warrant case, this conclusion does not change the 
aforementioned principles of international law, since the obiter dictum of the 
ICJ refers only to immunities from prosecution before certain courts.62 

59 See Case concerning Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 

Judgment, ICJ Reports 2002, para. 61. 

6o Lome Decision, op. cit. (note 1), para. 68. 

61 Thomas Graditzky, "Individual criminal responsibility for violations of international humanitarian law 

committed in non-international armed conflicts ", International Review of the Red Cross ,Vol. 322, 1998, 

pp. 29-56; Theodor Meron, "International criminalization of internal atrocities ", American Journal of 

International Law, Vol. 89, 1995, p. 554; International Law Association, op. cit. (note 54), pp. 408-409. 

62 Simon M. Meisenberg, "Die Anklage und der Haftbefehl gegen Charles Ghankay Taylor durch den 

Sondergerichtshof fUr Sierra Leone", Humanitiires Viilkerrecht, Vol. 17, No. 1, 2004, p. 30. 
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In mainly invoking the concept of universal jurisdiction to establish 
that the Lome amnesty is no bar to prosecution, the Appeals Chamber seems 
to be ignoring the fact that the SCSL is dependent on the judicial coopera­
tion of the authorities of Sierra Leone. The Appeals Chamber misinterprets 
the meaning of "official or judicial action" mentioned in Article IX(2) of the 
Lome Agreement, as it limits its conception of such measures to the ratifica­
tion of the Agreement and the Statute. In all current cases where accused 
persons have been arrested, their capture and transfer to the premises of the 
SCSL were carried out by the Sierra Leonean authorities because the Special 
Court, like the ICTY and ICTR, lacks a police force of its own. These 
actions were based on Article 17(2) of the Agreement, which stipulates that 
the government of Sierra Leone "shall comply without undue delay with any 
request for assistance by the Special Court or an order issued by the 
Chambers..."63 Such actions by Sierra Leone are undoubtedly of a judicial 
and official character. As the Appeals Chamber does not declare Article IX 
of the Lome Agreement to be illegal in the domestic system of Sierra 
Leone,64 such measures by the national authorities consequently would still 
be in contradiction to that agreement. The argument of the court's universal 
jurisdiction over international crimes to establish the illegality of amnesties 
for the purpose of prosecution by the SCSL as a treaty-based international 
criminal court is therefore not persuasive. 

The core question of the Appeals Chamber should have been whether 
Article IX of the Lome Agreement has generally violated international law 
and whether any amnesties granted were consequently invalid and hence­
forth not to be considered by the SCSL. By linking the complex issue merely 
to the principle of universality the Appeals Chamber simplifies and elimi­
nates the fundamental questions at stake. The particular question of an erga 
omnes obligation to prosecute was not accurately discussed by the judges. On 
the one hand they adopt an opinion by Cassese stating that "if a State passes 
any such law [on amnesty], it does not breach a customary rule." 65 Yet on the 
other hand, the same paragraph within the Lome Decision states that prose­
cution of international crimes "is a peremptory norm and has assumed 
the nature of an obligation erga omnes." 66 If such erga omnes obligations in 

63 Agreement, Article 17(2). 


64 Lome Decision, op. cit. (note 1), para. 50. 


65 Ibid., para. 71. 


66 Ibid. 
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international law do exist, then they also have to apply to Sierra Leone, and 
the grant of a blanket amnesty would consequently be in breach of interna­
tional law. The contradiction becomes more evident when the judges - by 
agreeing to the amicus curiae submissions of Orentlicher - declare that the 
grant of amnesty for international crimes "is not only incompatible with, but 
is in breach of an obligation of a State towards the international community 
as a whole." 67 Apart from the fact that the Appeals Chamber does not provide 
any references for its conclusions but merely refers to the material provided by 
the amicus curiae, there are uncertainties about the sources of law being 
applied by the Chamber. For example, it rejects the proposition that there is a 
crystallizing international norm that a government cannot grant amnesty for 
serious crimes.68 It accepts only that "such a norm is developing under inter­
national law." 69 Then again, the Appeals Chamber maintains: "Even if the 
opinion is held that Sierra Leone may not have breached customary law in 
granting an amnesty, this court is entitled in the exercise of its discretionary 
power, to attribute little or no weight to the grant of such amnesty which is 
contrary to the direction in which customary international law is developing 
and which is contrary to the obligations in certain treaties and conventions 
the purpose of which is to protect humanity." 70 This finding opposes the opin­
ion adopted earlier by Cassese, who expressed the view that customary law 
has not yet crystallized and therefore advocated prosecutions under the doc­
trine of universal jurisdiction.71 Admittedly, there is a move towards abandon­
ing amnesties in current international law, as shown by the waiver of the 
Representative of the Secretary-General appended to the Lome Agreement. 
However, it is doubtful whether an international norm that is still taking 
shape can already constitute custom, as the Appeals Chamber seems to imply. 
Even though crystallizing custom can also exert a considerable influence on 
international courts,72 the findings of the judges and their declaration of their 
"discretionary power" to attribute little or no weight to the grant of amnesties, 
despite their conclusion that such custom is still developing, is striking and 
raises questions about the sources of law applied. 

67 Ibid., para. 73. 
68 Ibid., para. 82. 

69 Ibid. 

70 Ibid., para. 84. 
71 Cassese, op. cit. (note 54), p. 315. 
72 See E. Jemenez de Arechaga, "International law in the past third of a century", 159 Recuei/ des Cours 

(1978), p. 20. 
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It is not submitted that blanket amnesties have a standing in the inter­
national legal system. Many international conventions provide for the pros­
ecution or extradition of offenders of certain international crimes, and it 
seems as though at least unconditional amnesties may be implied as the 
counterpart to such a duty. 73 In this regard the Appeals Chamber provided 
some guidance by its reference to such treaty obligations, namely those laid 
down in the Genocide Convention, the Torture Convention and the four 
Geneva Conventions. However, the applicability of these treaties in the 
context of the SCSL is questionable and the Appeals Chamber did not 
provide any support for a conclusion with regard to war crimes in non­
international armed conflict. The crimes before the court do not come 
within the grave breaches regime of the four Geneva Conventions. For vio­
lations in non-international armed conflict of Article 3 common to the 
Geneva Conventions and of Additional Protocol II there is, as mentioned 
above, no explicit provision entailing an obligation to prosecute or extradite. 
Moreover, the Genocide Convention is not of particular importance in the 
case of the Sierra Leonean conflict, since it is assumed that the crimes were 
generally not committed with a genocidal intent, which is again the reason 
why the Statute does not contain such crimes.74 In addition, the applicability 
of the Torture Convention is open to doubt, as it refers to reprehensible con­
duct by State officials. Even though torture in human rights treaties and 
international humanitarian law has a number of common characteristics, the 
ICTY expressly held that the definition of torture in international humani­
tarian law does not comprise the same elements as the definition of torture 
generally applied under human rights law. 75 The appellants Kallon and 
Kamara did not occupy official State positions in or for Sierra Leone before 
the signing of the Lome Agreement. It would have been the task of the 
Appeals Chamber to specifically establish treaty obligations with respect to 
crimes adjudicated before its jurisdiction and the appellants' indictment. 

The Appeals Chamber tends to assume the existence of specific 
duties to prosecute international crimes rather than to sincerely establish 
such obligations. None of the conventions referred to expressly prohibit or 

73 Naomi Rohl-Arriaza, "Special problems of the duty to prosecute: Derogation amnesties, statutes of lim· 

itations, and superior orders", in Naomi Rohl-Arriaza (ed.), Impunity and Human Rights in International Law 

and Practice, Oxford University Press, Oxford, 1995, p. 57. 

74 Report of the Secretary-General, op. cit. (note 11), para. 13. 

75 The Prosecutor v. Drago/jup Kunarac et al., The International Criminal Tribunal for the former 

Yugoslavia, IT-96-23-T & IT-96-23/1-T, Judgment (Trial Chamber, 22 February 2001), para. 496. 
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expressly provide for amnesties. An exception is Additional Protocol II to 
the Geneva Conventions, Article 6(5) of which stipulates that "[at] the end 
of hostilities, the authorities in power shall endeavour to grant the broadest 
possible amnesty to persons who have participated in the armed conflict". In 
the AZAPO case this provision was used to justify conditional amnesties, 
stressing the need for reconciliation and peaceful transition. 76 The Appeals 
Chamber unfortunately did not discuss the need of war-tom societies for 
peaceful transition and refused any comparison with the said case by plainly 
stating that this decision dealt with domestic law and therefore was not 
applicable to the internationally founded SCSL.77 Given the fact that the 
judges based their findings on the principle of universality, such a conclusion 
is only consistent. But it is also regrettable, since the SCSL plays an integral 
part in Sierra Leone's progress towards a peaceful transition. Nevertheless, it 
is meanwhile widely accepted that the rationale of Article 6(5) of 
Additional Protocol II does not justify amnesties for serious violations in 
internal armed conflict because such violations, as pointed out above, are 
international crimes under customary international law.78 Article 6(5) there­
fore refers only to legitimate acts of hostility,79 and its mere existence does 
not imply that there is no duty to prosecute crimes in non-international 
armed conflict. 

The unbalanced reasoning of the Lome Decision, according to which 
amnesties are to be rejected unconditionally, raises concerns that affect pro­
visions relating to the court's own functioning, as well as provisions of inter­
national humanitarian law. Under the former, the Special Court has jurisdic­
tion to prosecute persons who have "the greatest responsibility" for the 
crimes committed in Sierra Leone.80 The Statute's disregard for those "least 

76 See The Azanian Peoples Organization (AZAPO) v. The President of the Republic ofSouth Africa, 4 SA 

653 (Constitutional Court 1996), para. 53. 

n Lome Decision, op. cit. (note 1), para. 73. 

78 Yasmin Naqvi, "Amnesty for war crimes: Defining the limits of international recognition", International 

Review of the Red Cross, Vol. 85, No. 851, September 2003, p. 604; Avril McDonald, "Sierra Leone's uneasy 

peace: The amnesties granted in the Lome Peace Agreement and the United Nations' dilemma", Humanitiires 

Viilkerrecht, Vol. 13, No. 1, 2000, p. 19; Rohl-Arriaza, op. cit. (note 73), pp. 58-59; Christian Tomuschat, "The 

duty to prosecute international crimes committed by individuals", in Hans-Joachim Cremer et at. (eds.), 

Tradition und Weltoffenheit des Rechts: Festschrift {Ur Helmut Steinberger, Springer Verlag, Berlin, 2002, 

p. 348; Jessica Gavron, "Amnesties in the light of development in international law and the establishment of the 

International Criminal Court", International and Comparative Law Quarterly, Vol. 51, January 2002, pp. 102-103. 

79 Gavron, Ibid. 

8o Statute, Article 1. 
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responsible" is not strictly speaking an amnesty. But in reality the effect is 
the same, as the Lome Decision did not expressly declare the amnesty invalid 
for Sierra Leone's domestic legal system.81 Such measures narrowly concen­
trating on the instigators and leaders of an armed conflict are highly prag­
matic, since any other approach would jeopardize the SCSL's mandate. At 
the same time pragmatism might occasionally lead to impunity, as shown by 
the aforesaid statutory provision. Effective international humanitarian legis­
lation has to take these specific situations into account. It is essential to 
strike a balance between impunity and facilitating a peaceful transition for a 
war-tom country. Limited and qualified amnesties must be seriously consid­
ered in this regard and may not be unconditionally rejected. It is necessary to 
find valid international parameters for such qualified amnesties as measures 
of last resort.82 Since the SCSL had to deal with unconditional amnesties, it 
is understandable that it did not contribute to such a more balanced 
approach. 

Conclusion 

The Lome Decision of the Special Court for Sierra Leone is a step 
towards the abolition of blanket amnesties for mass atrocities rather than a 
landmark in the development of international humanitarian law. The 
Appeals Chamber did not address Sierra Leone's own duty to investigate and 
prosecute in international law, but merely based its findings on the principle 
of universality. Such an approach is unconvincing, owing to the unusual 
place of the Special Court in international law, and incompatible with the 
country's legal obligation to transfer arrested persons to the court, since the 
court lacks its own enforcement mechanisms. The court should have specifi­
cally established treaty obligations for Sierra Leone to prosecute with regard 
to all crimes before it and to non-international armed conflict in particular, 
rather than invoke the principle of universal jurisdiction in order to rule that 
the amnesties granted are no bar to prosecution before an international and 
foreign court. 

81 Lome Decision, op. cit. (note 1), para. 50. 

82 See Naqvi, op. cit. (note 78), p. 583. 
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De l'assistance humanitaire: 

la resolution sur l'assistance humanitaire 


adoptee par l'lnstitut de droit international 

asa session de Bruges en 2003 


ROBERT KOLB* 

A pres quelques annees de travaux1
, l'Institut de droit international 

(IOI) a adopte une resolution intitulee « L'assistance humanitaire» 2
• Les tra­

vaux preparatoires avaient ete menes avec application et energie par le rap­
porteur B. Vukas, de Croatie, apres que M. Carrillo Salcedo eut renonce a 
son mandat pour des raisons de sante. L'IDI est, de longue date, une institu­
tion scientifique du droit international de renom3

• Son objectif est de pro­
mouvoir le developpement du droit international et d'agir pour qu'il soit 
applique. Il a ete fonde en 1873, a l'Hotel de Ville de Gand, en Belgique. 
L'Institut se reunit en principe tous les deux ans. Dans l'intervalle des ses­
sions, des commissions scientifiques etudient des themes qui sont choisis par 
l'Assemblee pleniere. Celle-ci re~oit les travaux des commissions et elle 
adopte des resolutions de caractere normatif sur la base de ces travaux prepa­
ratoires, quand cela lui paralt opportun. Ces resolutions sont portees a l'at­
tention des autorites gouvernementales, des organisations internationales et 
de la communaute scientifique. Elles jouissent d'un poids certain au regard de 
la renommee et du serieux de l'Institut. 

La resolution adoptee en 2003, relative al'assistance humanitaire, ne 
contient pas de grandes innovations4

; elles ne se seraient pas recommandees 
dans un domaine comme celui-ci. De plus, le role de l'Institut n'est pas de 
s'inspirer de postulats simplement desirables, mais de proposer a l'attention 

* Professeur de droit international aux Universites de Neuchatel, de Berne et de Geneve (Centre universi­

taire de droit international humanitaire). 
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de tous un texte equilibre, qui reflete le droit en vigueur, tout en tentant de 
le pousser dans la direction voulue la OU il est lacunaire OU incertain. La reso­
lution presente des aspects interessants et donne des precisions utiles, qui 
feront ici l'objet de quelques breves reflexions5

• 

L'assistance humanitaire etait peu traitee avant les annees 1980. Les 
reflexions portaient, a cette epoque, tout d'abord sur des situations de catas­
trophes naturelles. Certains auteurs en appelerent a un nouveau corps de 
normes, reglementant pour ces cas la solidarite entre les Etats6

• Il y eut 
ensuite le conflit au Biafra ( 1967), avec ses correges de souffrances, et le coup 
de force de « Medecins sans frontieres», qui mit en pleine lumiere la ques­
tion7. Celle-ci devait gagner en importance dans les annees 1990, quand de 
graves convulsions internes dans nombre d'Etats provoquerent des situations 
humanitaires intenables. Le cas de la Somalie, en 1992, est emblematique a 

1 Voir ces travaux dans: Annuaire de l'lnstitut de droit international, Session de Bruges, Vol. 70-I, 2002­

2003, pp. 399 SS. 

2 Sur le sujet de !'assistance humanitaire, voir, entre autres: Peter Macalister-Smith, International 
Humanitarian Assistance: Disaster Relief Actions in International Law and Organization, Martinus Nijhoff 

Publishers, Dordrecht, 1985; Bosko Jakovljevic, «The right to humanitarian assistance: Legal aspects», Revue 
internationale de la Croix-Rouge, Vol. 69, N° 260, 1987, pp. 469ss; Marie-Jose Domestici-Met, «Aspects juri­

diques re cents de !'assistance humanitaire», Annuaire frani;ais de droit international, Vol. 35, 1989, pp. 117ss; 

Yves Beigbeder, The role and status ofinternational humanitarian volunteers and organizations: The right and 
duty to humanitarian assistance, Martinus Nijhoff Publishers, Dordrecht, 1991; Dietrich Schindler, 

«Humanitarian assistance, humanitarian interference and international law», in: Ronald S. J. Macdonald (ed.), 

Essays in honour of Wang Tieya, Martinus Nijhoff Publishers, Dordrecht, 1993, pp. 689ss; Marie-Jose 

Domestici-Met, «Aide humanitaire internationale: un consensus conflictuel?» in: UNESCO (ed.), Le droit ii 
/'assistance humanitaire, Actes du Colloque international organise par !'UNESCO, UNESCO, Paris, 1996; 

Rohan J. Hardcastle et Adrian T. L. Chua, «Humanitarian assistance: Towards a right of access to victims of 

natural disasters, Revue internationa/e de la Croix-Rouge, Vol. 80, N° 325, 1998, pp. 589ss; Peter Walker, 

«Victims of natural disaster and the right to humanitarian assistance: A practitioner's view», Revue interna­
tionale de la Croix-Rouge, Vol. 80, N°325,1998, pp. 611ss; Peter Herby, «Arms transfers, humanitarian assis­

tance and international humanitarian law», Revue internationale de la Croix-Rouge, Vol. 80, N° 325, 1998, 

pp. 685ss; Yoram Dinstein, «The right to humanitarian assistance». in: Melanges Karel Vasak, Les droits de 
l'homme ii l'aube du XX' sii!cle, Bruylant, Bruxelles, 1999, pp. 183ss; Christa Rottensteiner, «The denial of 

humanitarian assistance as a crime under international law», Revue internatianale de la Croix-Rouge, Vol. 81, 

N° 835, 1999, pp. 555ss. Voir aussi: Guiding principles on the right to humanitarian assistance, Revue inter­
nationale de la Croix-Rouge, Vol. 75, N° 297, 1993. pp. 519ss. 

3 Sur l'IDI, voir IOI, Livre du Centenaire, Bale, 1973. Voir aussi: <http://www.idi-iil.org>. 

4 Voir le texte de la resolution en annexe. 

5 Un commentaire plus complet du present auteur sera publie dans la serie des brochures de l'lnstitut. 

6 Manfred Lachs, «The development and general trends of international law in our time», Recueil de Cours 
de l'Academie de droit international, Vol. 169, 1980-IV, pp. 72ss. Voir aussi Nicola Politis, La morale internatio­
nale, La Baconniere, Neuchatel, 1943. pp. 84ss. 

7 Voir Domestici-Met, «Aspects juridiques recents de !'assistance humanitaire», op. cit. (note 2), p. 127. 
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cet egard. L'action humanitaire fut, des ce moment, souvent couverte par des 
mandats du Conseil de securite en vertu du Chapitre VII de la Charte, le 
Conseil estimant que les souffrances indicibles des civils constituaient des 
menaces a la paix au sens de l'article 39 de la Charte8

• Des forces armees, 
couvertes par l'aval des Nations Unies, re<;urent pour mandat de proteger 
l'acheminement de l'aide humanitaire. Aujourd'hui, au debut du III• 
millenaire, d'autres graves problemes se posent. On peut ici se bomer aevo­
quer les effets d'une certaine contamination de l'aide humanitaire par la poli­
tique etrangere et surtout par les forces armees de tel OU tel Etat. Des lors que 
l'aide humanitaire est ainsi embrigadee clans l'etau gouvememental, elle 
devient suspecte, car les gouvemements et les factions locaux la ressentent 
comme le bras prolonge d'une politique etrangere selective, et en definitive 
comme une ingerence clans leurs affaires interieures. La situation en 
Afghanistan, en cette annee 2004, en porte temoignage: nombre d'organisa­
tions humanitaires y ayant subi des attaques ont du se resigner ase retirer de 
ce pays. 

Toute la pratique des annees 1990 a fini par cristalliser quelques regles 
de droit en la matiere. Il ya eu d'abord trois resolutions de l'Assemblee gene­
rale des Nations Unies (notamment la resolution 46/182 de 1991 sur le 
« Renforcement de la coordination de l'aide humanitaire d'urgence de 
l'Organisation des Nations Unies» )9

; il ya eu ensuite la pratique du Conseil 
de securite des Nations Unies. Quant acette demiere, il suffira de rappeler 
les mesures coercitives - adoptees rarement en marge du Chapitre VII, et 
presque toujours en vertu du Chapitre VII - relatives a la situation des 
Kurdes en lrak (resolution 688), a l'ex-Yougoslavie (resolution 770) OU a la 
Somalie (resolution 794 ). On peut en resumer la teneur comme suit. 

Il peut etre utile, d'abord, de s'interesser au concept d'assistance ou 
d'aide humanitaire. L'assistance humanitaire a ete definie comme suit: 
«Operation menee par un OU plusieurs Etats, organisations intergouveme­
mentales OU organisations non gouvemementales, tendant a procurer, clans 
le respect du principe de non-discrimination, des secours aux victimes, prin­
cipalement civiles, de conflits armes intemationaux OU non intemationaux, 
de Catastrophes naturelles OU de Situations d'urgence du meme ordre. 

8 Vair Robert Kolb, /us contra bellum, Precis de droit international relatif au maintien de la paix, Helbing & 

Liechtenhahn / Bruylant, Bale/ Bruxelles, 2003, pp. 72 et 73. 

9 Voir aussi les resolutions suivantes: Doc. ONU A/RES/ 43/131 (1988) et A/RES/ 45/100 (1990). Les textes 
de ces resolutions se trouvent dans Dietrich Schindler et Jiri Toman, Droit des con{lits armes, Comite interna­

tional de ta Croix·Rouge, Geneve, 1996, pp. 937ss. 
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L'assistance consiste en la foumiture de denrees alimentaires, de vetements, 
d'abris, de medicaments, de soins medicaux et de toute autre aide similaire, 
indispensable a la survie des populations et propre aalleger la souffrance des 
victimes.)) 10 La meme definition large, incluant les temps de paix et de conflit 
arme, se trouve a !'article 1 de la resolution de l'Institut de droit internatio­
nal, adoptee ala session de Bruges en 2003. On peut dire que cette resolution 
reflete l'etat du droit positif a l'heure actuelle. 

En temps de paix, !'assistance humanitaire est soumise a des regles 
general es; en temps de conflit arme, elle est reglementee de maniere speciale 
par les textes applicables, etablissant clans certains cas une serie d'obligations 
precises. 

- La situation en temps de paix11 a considerablement evolue depuis les 
annees 1980. La situation juridique se presente comme suit. 

Les victimes de catastrophes naturelles ou technologiques ant le droit 
de demander et de recevoir une assistance humanitaire; les laisser sans assis­
tance constitue une atteinte aleurs droits fondamentaux, notamment le droit 
a la vie (article 2 de la resolution de l'IDI). Un devoir positif de foumir l'aide 
n'existe que pour l'Etat territorial affecte et, clans la mesure de leurs moyens, 
pour les organisations intemationales ayant des capacites et des competences 
d'action en la matiere (notamment les Nations Unies) 12 

: articles 3 et 5, para­
graphe 2, de la resolution de l'IDI precitee. Les Etats tiers n'ont qu'un devoir 
moral (ou un devoir juridique « mou>>) d'offrir leur aide clans la mesure de leurs 
possibilites; ils «devraient» foumir cette aide, mais il n'y a pas d'obligation 
sanctionnable (article 5, resolution IOI). En tout cas, ces Etats tiers ont le 

10 Jean Salmon (ed.), Dictionnaire de droit international public, Bruylant, Bruxelles, 2001, p. 98. 

11 Voir notamment le survol sur la reglementation, in: International Disaster Response Laws, Principles and 

Practice: Reflections, Prospects and Challenges, Federation internationale des Societees de la Croix-Rouge ou 

du Croissant-Rouge, 2003, pp. 12 a78, et Dietrich Schindler,« Humanitarian assistance, humanitarian interfe­

rence and international law», in: J. S. MacDonald (ed.), Melanges, Wang Tieya, Martinus Nijhoff Publishers, 

Dordrecht e.a, 1993. pp. 689ss. 

12 On peut, en effet, interpreter !'article 55 de la Charte comme obligeant les Nations Unies aentrepren­

dre !'assistance humanitaire. L'article 55 a la teneur suivante: «En vue decreer les conditions de stabilite et 

de bien-etre necessaires pour assurer entre les nations des relations pacifiques et amicales fondees sur le 

respect du principe de l'egalite des droits des peuples et de leur droit adisposer d'eux-memes, les Nations 

Unies favoriseront: a. le relevement des niveaux de vie, le plein emploi et des conditions de progres et de 

developpement dans l'ordre economique et social; b. la solution des problemes internationaux dans les 

domaines economique, social, de la sante publique et autres problemes connexes, et la cooperation interna­

tionale dans les domaines de la culture intellectuelle et de I'education; c. le respect universe! et effectif des 

droits de l'homme et des libertes fondamentales pour tous, sans distinction de race, de sexe, de langue ou de 

religion.» 
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droit d'offrir leur assistance. Cette offre ne constituera pas une immixtion 
clans les affaires interieures tant qu'elle restera limitee a une assistance huma­
nitaire sans discrimination et sans visees politiques (article 4, resolution IOI). 
L'Etat territorial doit alors en principe accepter cette offre. 11 ne peut la refuser 
que sous certaines conditions restrictives, c'est-a-dire si ce refus n'est pas arbi­
traire (article 8). Enfin, en cas de refus injustifie de l'Etat territorial de per­
mettre l'acheminement de l'aide humanitaire, les Etats tiers peuvent prendre 
des contre-mesures pacifiques ( ce droit leur revient erga omnes); la decision 
d'utiliser la force demeure reservee au Conseil de securite des Nations Unies 
et aux organisations regionales dument autorisees par lui. 

- Dans le cadre des conflits armes, l'assistance humanitaire est regle­
mentee assez precisement par les Conventions de Geneve et leurs Protocoles 
additionnels13 

• Les textes applicables en temps de conflit arme se presentent 
en l'espece comme des leges speciales, qui ont la priorite sur les regles genera­
les a peine exposees. C'est d'ailleurs ce que reconna'it l'article 10 de la resolu­
tion de l'Institut de droit international deja citee. L'aide humanitaire 
conceme ici surtout les victimes civiles. En effet, il n'y a pas de devoir de 
foumir de l'aide humanitaire aux membres des forces armees adverses, sauf 
pour ce qui est du respect et de la protection des blesses et des malades, des 
naufrages ou des prisonniers de guerre. Les droits et devoirs en cause sont 
tous « durs» en ce sens qu'il s'agit de devoirs juridiques au sens etroit. Leurs 
modalites d'application peuvent cependant etre plus ou moins poussees. Le 
droit des conflits armes contient toute une serie de regles particulieres, obli­
geant l'Etat territorial a foumir OU a accepter une assistance humanitaire en 
faveur de personnes protegees (civiles): c'est le cas, par exemple, des articles 
17, 23, 38, 55, 59 de la IV• Convention de Geneve de 1949, des articles 69 et 
70 du Protocole additionnel I aux Conventions de Geneve ( 1977) ou encore 
des articles 14 et 18 du Protocole additionnel II (1977). 

L'obligation la plus poussee se trouve clans le regime des territoires 
occupes a la charge de la Puissance occupante. L'article 55 paragraphe 1 de la 
IV• Convention de Geneve impose a l'occupant d'un territoire d'y maintenir 
et d'y assurer, clans toute la mesure du possible ( ce qui est une norme de dili­
gence stricte), l'approvisionnement de la population civile en vivres et en 
produits medicaux. L'occupant a l'obligation d'importer ces denrees lui­
meme lorsque les ressources du territoire sont insuffisantes. En particulier, 
l'occupant ne peut pas faire valoir qu'il a fait le possible avec les forces et les 
ressources disponibles sur place, quand celles-ci sont insuffisantes en raison 

13 Vair Dinstein, op. cit. (note 2), pp. 183ss. 
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d'un defaut de planification. Il s'y ajoute qu'en cas d'insuffisance des ressour­
ces affectees aux populations, l'occupant doit accepter les secours des Etats et 
des organismes tiers. C'est la une obligation en bonne et due forme qui est 
enoncee a l'article 59 de la IVe Convention. L'article 69, paragraphe 1, du 
Protocole additionnel I precise encore la liste des objets d'aide admissibles. 

L'article 70 du Protocole additionnel I conceme l'aide humanitaire a la 
population civile d'un territoire sous le controle d'une Puissance qui n'y est 
pas formellement occupante. Il peut s'agir, par exemple, du territoire propre 
de cette Puissance ou d'un territoire controle par un mouvement de libera­
tion nationale ou par une autre entite non etatique. Dans ce cas, l'autorisa­
tion de la Puissance concemee reste necessaire, mais elle ne doit pas etre 
refusee sans motif valable. On peut ici se referer aux motifs qui ont deja ete 
donnes en temps de paix sous le chef du refus « arbitraire». L'obligation est 
mains stricte que celle qui est valable en territoire occupe; elle correspond 
aux normes degagees en temps de paix. 

D'autres dispositions du droit des conflits armes precisent les droits de 
la population civile a l'assistance humanitaire OU au maintien des elements 
necessaires a sa survie, par exemple en ma ti ere de: (1) siege (article 17, 
IVe Convention, et article 54, Protocole I); (2) blocus maritime (articles 23 
et 59, IVe Convention); (3) droits des civils sur le territoire d'une partie au 
conflit (article 38, IVe Convention). 

En cas de conflit arme non international, le Protocole additionnel II de 
1977 prevoit a son article 18, paragraphe 2, un droit d'offrir l'assistance huma­
nitaire « lorsque la population civile souffre de privations excessives par 
manque des approvisionnements essentiels a sa survie, tels que vivres et ravi­
taillements sanitaires». Ce droit revient surtout aux societes de secours, 
notamment celles de l'organisation de la Croix-Rouge; l'offre peut emaner 
aussi d'Etats tiers, comme la pratique le demontre. Le consentement de l'Etat 
territorial reste necessaire, mais ne doit en principe pas etre refuse. On retrouve 
l'idee de !'interdiction de tout refus « arbitraire». L'interpretation de ce droit de 
refus est stricte; les motifs de refus doivent etre contraignants et raisonnables. 
Par ailleurs, l'article 3 commun des Conventions de Geneve de 1949 permet a 
tout organisme humanitaire impartial d'offrir ses services, y compris en matiere 
d'aide humanitaire. C'est ce que le CICR a fait clans de tres nombreux cas, des 
avant l'adoption de cet article, par exemple lors de la guerre civile d'Espagne 
(1936-1939). L'article 14 du Protocole additionnel II rappelle aussi l'interdic­
tion d'utiliser la famine comme moyen de combat ou encore de detruire les 
moyens indispensables ala survie de la population civile. 
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Les contenus essentiels de la resolution de l'lnstitut de droit 
international 

11 peut etre utile de presenter tour a tour le contenu et l'apport des ar­
ticles de la resolution plus en detail que clans les lignes qui precedent. Le texte 
de la resolution se trouve en annexe et peut etre pris comme base de lecture. 

•Article 1 
L'article premier de la resolution se propose de donner les definitions 

pertinentes. Son importance depasse cependant celle d'un simple article de 
terminologie, car il fixe le champ d'application materiel du texte. La philoso­
phie generale etait d'approcher le probleme d'une maniere progressiste14

, en 
englobant des aspects de la lex lata tout en allant au-dela, vers des plages de 
lege ferenda. Les membres de l'Institut ont pense qu'en une matiere comme 
celle de l'assistance humanitaire, toute ceuvre utile se doit d'indiquer aux 
Etats des avenues depassant, le cas echeant, l'etat du droit actuel. Cela se jus­
tifie eu egard non seulement aux nombreuses incertitudes et lacunes qui 
jalonnent cette matiere, mais aussi au fait que l'assistance humanitaire a 
connu et conna!t encore d'incessants developpements et transformations. 
Des lors, toute approche « immobiliste» aurait ete inadequate. De plus, 
l'Institut a voulu approcher la question d'une maniere large. Cela est presque 
toujours recommande quand il s'agit de resolutions humanitaires, ce qu'on 
aurait autrefois appele des resolutions « civilisatrices». Ainsi, le texte couvre 
la periode de paix (catastrophes naturelles ou technologiques) et les periodes 
de conflit arme; il couvre toutes sortes de moyens d'aide et pas seulement les 
plus evidents, comme les vivres et les medicaments. Par ailleurs, l'Institut 
s'est montre restrictif. 11 n'a pas voulu inclure les situations d'assistance en 
dehors des cas de detresse les plus tangibles afin de ne pas entrer clans le 
domaine politique du nation-building, de l'aide au developpement, de l'assis­
tance financiere intemationale, etc. De meme, il ne pouvait etre question 
d'entrer clans le domaine de l'intervention humanitaire, c'est-a-dire de l'uti­
lisation de la force par des Etats pour venir en aide a. des populations etrange­
res soumises a des violations graves et massives clans leur integrite physique 
(genocide, crimes contre l'humanite, epurations ethniques). L'intervention 
humanitaire souleve la question de l'utilisation de la force en droit interna­
tional. 11 s'agit de savoir si elle est compatible avec le droit de la Charte des 

14 Voir par exemple la prise de position de Henry G. Schermers, Annuaire de l'lnstitut de Droit internatio­
nal, Vol. 70-I, 2002-2003, p. 516. 
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Nations Unies et le droit international general 15 
• 11 etait naturel que l'Institut 

n'ait pas voulu glisser vers cette question epineuse, qui aurait demande des 
developpements considerables et l'aurait eloigne de son sujet « humanitaire». 

Un probleme delicat est celui de la duree temporelle de l'assistance 
humanitaire. Quand celle-ci prend-elle fin? 11 est aise de repondre que l'assis­
tance cesse et doit cesser des que la situation d'urgence qui l'a justifiee prend 
fin. Cependant, la question de la terminaison de l'aide peut demeurer aigue. 
Dans les situations du monde moderne, la detresse des populations locales 
peut perdurer longtemps; l'Etat territorial, trap faible ou en deliquescence, 
peut s'averer incapable de remplir le service public alongue echeance; l'eta­
blissement d'un systeme efficace d'aide par des puissances etrangeres peut 
creer des dependances et tendre des lors a s'implanter, a perdurer. 11 peut 
done y avoir, un peu comme clans le droit cl'occupation de guerre, des situa­
tions «cl'assistance humanitaire prolongee», dont les problemes specifiques 
n'ont pas ete adresses clans ce texte. 

15 Sur !'intervention humanitaire, voir, parmi la litterature tres abondante: Francis Kofi Abiew, The Evolution 

of the Doctrine and Practice of Humanitarian Intervention, Kluwer Law International, La Haye, 1999; 

Constantine Antonopoulos, The Unilateral Use of Force by States in International Law, Sakkoulas, Athenes, 

1997, pp. 452ss; Simon Chesterman, Just War orJust Peace? Humanitarian Intervention in International Law, 

Oxford University Press, Oxford, 2001; Gino Concetti, II diritto di intervento umanitario, Vigodarzere, Padova, 

1993; Olivier Corten et Pierre Klein, « L'autorisation de recourir ii la force ii des fins humanitaires: droit 

d'ingerence ou retour aux sources?», European journal of international law, Vol. 4, 1993. 4, pp. 506ss; Karl 

Dohring,« Die humanitare Intervention - Oberlegungen zu ihrer Rechtfertigung», in: Antonio Augusto Can~ado 

Trindade (ed.), The Modern World ofHuman Rights, Melanges, Thomas Buergenthal, lnstituto lnteramericano 

de derechos humanos, San Jose, 1996, pp. 549ss; Mattias Falk, The Legality of Humanitarian Intervention: A 

Review in Light of Recent UN Practice, Juristforlaget, Stockholm, 1996; Christine Gray, «The legality of NATO's 

military action in Kosovo: Is there a right of humanitarian intervention?», in: Sien ho Yee et Wang Tieya (eds.), 

International Law in the Post-Ca Id War World, Routledge, Londres, 2001, pp. 24oss ;. Christopher Greenwood, 

«Humanitarian intervention: The case of Kosovo», Finnish Yearbook of International Law, Vol. 10, 2002, pp. 

141ss; Peter Hilpold, «Humanitarian intervention: Is there a need for a legal reappraisal?», European Journal 

of International Law, Vol. 12, 2001, pp. 437ss; James L. Holzgrefe et Robert 0. Keohane (eds.), Humanitarian 

Intervention: Ethnical, Legal and Political Dilemmas, Cambridge University Press, Cambridge, 2003; Robert 

Kolb,« Note on humanitarian intervention», Revue internationale de la Croix-Rouge, Vol. 85, N° 849, 2003, pp. 

119ss; Abdul G. Koroma,« Humanitarian intervention and contemporary international law», Revue Suisse de 

droit international et europeen, Vol. 5, 1995. pp. 409ss; Brian D. Lepard, Rethinking Humanitarian 

Intervention, Pennsylvania State University Press, Pennsylvania, 2002; Richard B. Lillich, «Humanitarian 

intervention through the United Nations: Towards the development of criteria», Zeitschrift fur ausliindisches 

offentliches Recht und Vdlkerrecht, Vol. 53, 1993. pp. 557ss; Peter Malanczuk, Humanitarian Intervention 

and Legitimacy of the Use of Force, Het Spinhuis Amsterdam, 1993; Sean D. Murphy, Humanitarian 

Intervention: The United Nations in an Evolving World Order, University of Pennsylvania Press, Philadelphia, 

1996; Anne Orford, Reading Humanitarian Intervention: Human Rights and the Use of Force in International 

Law, Cambridge University Press, Cambridge, 2003; Robert L. Philips, Humanitarian Intervention, Just War 
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•Article 2 
L'article 2 consacre la reconnaissance du droit fondamental a l'assis­

tance. Les articles qui suivent en tirent les consequences et se presentent en 
ce sens comme des concretisations dudit article. Le droit a l'assistance est 
affirme en general. 11 n'est pas limite a des cas precis, lorsque des textes le 
prevoient (comme clans le cadre de conflits armes). L'Institut consacre ainsi 
au plan du droit international general un droit qui a ete longtemps contro­
verse16. Selon l'lnstitut, la pratique des annees 1980 et 1990 a fini par cristal­
liser un tel droit - selon des modalites de mise en reuvre qui restent adefinir -, 
dont les victimes de catastrophes au sens large jouissent directement en vertu 
de l'ordre juridique international. Le fondement de ce droit general reside 
clans les droits de l'homme, notamment le droit a la vie17

, reconnu par divers 
instruments, ainsi que clans les «considerations elementaires d'humanite» 18 

dont la Cour internationale de Justice a parle clans l'affaire du Detroit de 
Corfou (1949) 19

• Decoulant de ces autres droits, invoques clans di verses affai­
res, il a ainsi fini par etre consacre au plan du droit coutumier. 

vs. Pacifism, Rowman & Littlefield, Lanham, Md .. 1996; Adam Roberts,« The so-called right of humanitarian 

intervention», Yearbook of International Humanitarian Law, Vol. 3, 2000, pp. 3ss; Jens Elo Rytter, 

«Humanitarian intervention without the Security Council: From San Francisco to Kosovo and beyond», Nordic 

Journal of International Law, Vol. 70, 2001, pp. 121ss; Fernando R. Tes6n, Humanitarian Intervention: An 

Inquiry into Law and Morality, 2' ed., Transnational Publishers, Irvington-on-Hudson (New York), 1998; 

Christian Tomuschat, «General course on public international law», Recueil de cours de l'Academie de droit 

international, Vol. 281, 1999, pp. 224 a226; Maurice Torrelli, «De I' assistance a l'ingerence humanitaires? », 

Revue internationale de la Croix- Rouge, Vol. 74, N° 795, 1992, pp. 238ss. Parmi la doctrine plus ancienne: 

Georges Abi-Saab, « Cours general de droit international public», Recuei/ de cours de l'Academie de droit 

international, Vol. 207, 1987-Vll, pp. 374 et 375; Ian Brownlie,« Humanitarian intervention», in: John Norton 

Moore (ed.), Law and Civil War in the Modern World, Johns Hopkins University Press, Baltimore/London, 

1974, pp. 217ss; Ian Brownlie, «Thoughts on the kind-hearted gunmen», in: Richard B. Lillich (ed.), 

Humanitarian Intervention and the United Nations, University Press of Virginia, Charlottesville, 1973, 

pp. 139ss; Jean-Pierre Fonteyne, «The customary international law doctrine of humanitarian intervention: Its 

current validity under the UN Charter», California Western International Law Journal, Vol. 4, 197 4, pp. 203ss; 

Richard B. Lillich, (ed.), op.cit. (note 15). 

16 Contre cette reconnaissance generale du droit, cf. Yo ram Dinstein, Annuaire, vol. 70-I, p. 498; Dinstein, 

op. cit. (note 2), p. 183. Selon Yoram Dinstein, ce n'est que dans des dispositions du droit international parti­

culier (notamment le droit des conflits armes) qu'un tel droit a ete reconnu en tant que droit subjectif. 

17 Voir, par exemple, Annuaire de l'lnstitut de droit international, vol. 70-I, p. 555 (Rapport Vukas) ou 

Domestici-Met, op. cit. (note 13), pp. 121ss; voir aussi Schindler, op. cit. (note 15), p. 693. 

18 Cf. Schindler, op. cit. (note 15), p. 411; Annuaire de /'lnstitut de droit international, vol. 70-I, pp. 429 et 430 

(Rapport Carrillo Salcedo); Annuaire de l'lnstitut de droit international, vol. 70-I, p. 450 (Rapport Bennouna). 

19 CIJ, Activites militaires et paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis), 

Jugement (Fond), 27 juin 1986 Recuei/ 1986, p. 22. 
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Selan l'Institut, il s'agit d'un droit subjectif, bien que le sujet passif n'en 
soit pas nettement determine. On peut dire cependant que l'Etat sur le territoire 
duquel se trouvent les populations a secourir a un devoir subjectif plus nette­
ment determine que celui des Eta ts tiers. Ces demiers ant un devoir « subjectif», 
pour le mains mou ou moral, d'offrir leur assistance. Ils possedent de surcrolt en 
la matiere certains devoirs durs - par exemple celui de ne pas entraver l'assis­
tance -derives, qui reposent eux aussi sur I'affirmation d'un droit general aI'as­
sistance. Des lors, acondition de ne pas entendre par le droit affirme al'article 2 
les memes droits/devoirs pour taus, il est bien possible de parler d'un droit gene­
ral a l'assistance humanitaire, sous reserve des precisions contenues dans les 
dispositions qui suivent. Ce droit est un droit individuel, au benefice d'un indi­
vidu et d'un groupe, et c'est un droit subjectif, acontenu variable. 

L'assistance doit etre offerte et distribuee sans discrimination. Les 
besoins et le degre de vulnerabilite des personnes sont les seuls criteres de dis­
tinction admis. L'affinite ideologique, la religion, le sexe, la race, etc., ne le 
sont pas. Ce devoir a ere affirme par la Cour intemationale de Justice dans 
l'affaire ·des activites militaires et paramilitaires au Nicaragua et contre celui-ci 
(fond, 1986) en les termes suivants: «Un element essentiel de l'aide humani­
taire est qu' elle do it etre assuree «sans discrimination aucune. Selan la Cour, 
pour ne pas avoir le caractere d'une intervention condamnable dans les affai­
res interieures d'un autre Etat, non seulement « l'assistance humanitaire doit 
se limiter aux fins consacrees par la pratique de la Croix-Rouge, asavoir «pre­
venir et alleger les souffrances des hommes et «proteger la vie et la sante [et] 
faire respecter la personne humaine»; elle doit aussi, et surtout, etre prodiguee 
sans discrimination a toute personne dans le besoin au Nicaragua, et pas seu­
lement aux contras et a leurs proches» 20

• Ce devoir de non-discrimination 
contient en la matiere surtout deux valets, qui en constituent des concretisa­
tions: d'un cote l'impartialite; et de l'autre la neutralite de l'action humanitaire. 
Ces termes sont definis de maniere generale dans le Preambule des Statuts du 
Mouvement international de la Croix-Rouge et du Croissant-Rouge (1986). 
Le concept d'impartialite signifie que l'action ne « fait aucune distinction de 
nationalite, de race, de religion, de condition sociale et d'appartenance poli­
tique. [Elle] s'applique seulement asecourir les individus a la mesure de leur 
souffrance et asubvenir par priorite aux detresses les plus urgentes» 21 

• C'est la 

20 Ibid., para. 243. 

21 Cf. le Manuel du Mouvement international de la Croix-Rouge et du Croissant-Rouge, 13• ed., Comite 

international de la Croix-Rouge, Geneve, 1994, p. 431. 
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non-discrimination au sens etroit. Le concept de neutralite signifie que l'ac­
tion est degagee des « controverses d'ordre politique, racial, religieux et ideo­
logique»22. C'est ici en quelque sorte le fondement plus general de l'impartia­
lite: la cause de la partialite (ou de la perception eventuelle de partialite) est 
celle de l'absence de neutralite envers les victimes. Cependant, il faut noter 
que l'impartialite ne s'epuise pas clans la neutralite: une aide peut etre partiale 
et discriminatoire meme si l'approche generale du secouriste est neutre. 

Si ce que visent ces aspects du principe est generalement clair, la pra­
tique montre qu'il n'est pas facile de les mettre en ceuvre. L'assistance huma­
nitaire est organisee souvent a l'intention de groupes vulnerables envers les­
quels les acteurs, les Etats, les donateurs, les organisations humanitaires ou 
meme les secouristes ont un interet particulier ou des liens de sympathie, 
d'affinite, de fratemite ou de religion. Il est manifeste que ces sentiments ne 
jouent pas indifferemment pour tout groupe humain; la solidarite intematio­
nale n'est pas arrivee ace point. Le public d'une nation va s'emouvoir plus 
vivement des souffrances de certains groupes, les medias de son pays vont 
s'occuper davantage des deboires de ce groupe-la, l'impulsion d'aider va fonc­
tionner plus puissamment clans ce cadre que clans un autre. Il en va de meme 
lorsque des Etats agissent, seuls ou de concert avec d'autres organismes, en la 
matiere. 11 est constant que, par exemple, lors des guerres en ex-Yougoslavie, 
les aides ont souvent ete offertes selon des lignes de partage religieuses: les 
Etats arabes ont soutenu des populations musulmanes, certains Etats ortho­
doxes, notamment la Russie, ont soutenu les populations serbes. Certes, il est 
possible de dire qu'une telle aide partielle est contraire aux principes; mais 
faudra-t-il la refuser, qui plus est, s'il n'y a pas d'autre aide disponible? 

•Article 3 
L'article 3 consacre le principe de subsidiarite: c'est d'abord a l'Etat ter­

ritorial affecte par une catastrophe au sens de l'article 1 que reviennent le 
pouvoir et le devoir de foumir l'assistance humanitaire. Il s'agit d'un devoir 
juridique. Ce principe a ete retenu clans toutes les resolutions des Nations 
Unies sur le sujet. Ainsi, la resolution 46/182 (1991) porte que: «C'est a 
chaque Etat qu'il incombe au premier chef de prendre soin des victimes de 
catastrophes naturelles et autres situations d'urgence se produisant sur son 
territoire. Le role premier revient done a l'Etat touche clans l'initiative, l'or­

22 Ibid., p. 432. Sur ces deux principes, voir aussi les reflexions de Jean Pictet, Les principes de la Croix­

Rouge, Comite international de la Croix-Rouge, Geneve, 1955, pp. 5oss. 
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ganisation, la coordination et la mise en ceuvre de l'aide humanitaire sur son 
territoire» (paragraphe 4 )23

• Ce principe etait tout d'abord inspire par celui, 
plus general, de la souverainete et de l'integrite territoriale de l'Etat24. Mais 
c'est aussi un principe de bon sens, car nul autre que l'Etat territorial n'est 
normalement mieux en mesure d'apprecier les besoins, de preter assistance 
aux secouristes, de contribuer al'efficacite de l'action. L'essentiel est que l'ar­
ticle 3 rappelle qu'il s'agit en l'espece d'un devoir international de l'Etat, et 
non pas simplement d'un pouvoir discretionnaire. 

La responsabilite de l'Etat n'est pas uniquement d'aider, mais aussi, col­
lateralement, de prevenir les detoumements de l'assistance et les abus, voire 
les confiscations. L'entite grevee de la responsabilite principale est l'autorite 
territoriale effective. Cela peut etre un Etat, mais cela peut etre aussi un 
regime de facto, non reconnu j OU une organisation intemationale ayant eta­
bli une administration civile transitoire; ou des Etats qui ont envoye des 
contingents clans un territoire sous administration intemationale; ou encore 
l'occupant d'un territoire. C'est ici le principe de l'effectivite qui prevaut. La 
responsabilite de l'Etat territorial est principale, ce qui implique qu'il y a une 
responsabilite secondaire d'autres Etats ou organismes. En cas d'impossibilite 
materielle OU de tout autre empechement equivalent, l'Etat territorial doit, 
selon le paragraphe 3, solliciter l'assistance des organisations intemationales 
competentes OU des Etats tiers. Les organismes tiers peuvent aleur tour solli­
citer l'Etat territorial a cet egard. La resolution retient done une double 
responsabilite: L'Etat territorial do it demander cette aide (article 3, paragra­
phe 3); les organismes et les Etats etrangers Ont le droit de l'offrir spontane­
ment (article 4, paragraphe 1). 

•Article 4 
L'article 4 renverse la perspective de l'article 3: il regit les droits des 

Etats et des organismes etrangers envers l'Etat affecte et non ceux de l'Etat 
affecte envers les tiers. Le paragraphe 1 de l'article 4 erablit le droit des Etats 
et des organismes etrangers « d' offrir une assistance humanitaire a l'Etat 
affecte». Cela decoule necessairement du principe fondamental retenu al'ar­
ticle 2, a savoir que les victimes ont un droit a l'assistance humanitaire. 

23 Voir aussi les resolutions 43/131 (1988), par. 2; et 45/100, par. 2. dans Schindler & Toman, op. cit. (note 

9), pp. 937ss. 

24 Voir les resolutions precitees, qui etablissent explicitement ce lien. 
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Selan la tradition en la matiere, il est ajoute que cette offre de services ne 
doit pas etre consideree comme une immixtion illicite clans les affaires inte­
rieures de l'Etat sollicite. Le modele de cette clause se trouve clans la 
Convention de La Haye (Convention I) de 1907, precisant qu'une offre de 
reglement pacifique d'un differend ne doit pas etre consideree comme un 
« acte peu amical>> 25 

• 

Cela ne signifie toutefois pas que toute offre est conforme ea ipso aux 
exigences du droit international et au principe de non-intervention en parti­
culier. En effet, une offre peut constituer une immixtion si elle n'est pas de 
caractere « exclusivement humanitaire» (paragraphe 1 ), a savoir si elle prend 
pour pretexte la situation humanitaire pour intervenir a des fins politiques, 
ou si elle est fondee sur une distribution de l'aide ne suffisant pas au principe 
de non-discrimination. De meme, une offre accompagnee d'une menace 
d'utilisation de la force OU d'autres actes d'intimidation devient par la meme 
une intervention illicite. Comme le rappelle le texte de la resolution 46/182 
de l'Assemblee generale des Nations Unies (1991), au paragraphe 3, «la sou­
verainete, l'integrite territoriale et l'unite nationale des Etats doivent etre 
pleinement respectees en conformite avec la Charte des Nations Unies». 

Le paragraphe 2 contient la regle, importante, reservant le consente­
ment de l'Etat territorial. Cette regle ressort deja tres nettement des resolu­
tions qu'a adoptees l'Assemblee generale des Nations Unies, notamment la 
resolution 46/182 (1991), clans son paragraphe 3. Le principe du consente­
ment repond a une exigence naturelle des Etats, qui cherchent a proteger 
leur souverainete et leur integrite territoriale. Ils souhaitent conserver le 
controle sur ce qui se passe sur leur territoire et ne pas voir ce dernier ouvert 
a des actions humanitaires (ou autres) qu'ils ne peuvent pas controler. Le 
principe du consentement a des lors ere accepte aussi par l'Institut, OU il n'a 
subi que peu de contestations. On rappellera que clans certains cas ce prin­
cipe ne s'applique pas, par exemple clans le cas des failed States. C'est tout 
aussi naturel: en cas d'effondrement des structures etatiques et d'absence de 
gouvernement central, il n'y a plus personne pour donner son consentement. 
On pourrait cependant se demander si le consentement des groupes locaux 
controlant effectivement des parties du territoire ne devrait pas, clans ce cas, 
etre substitue au consentement de l'Etat. Cependant, il semble excessif de 
donner un statut international aussi marque a des groupes de fait, dont l'ori­
gine et les orientations sont, de surcrolt, souvent liees a la criminalite. Exiger 

25 Convention pour le Reglement pacifique des con{/its internationaux, 1907, Article 3, paragraphe 3. 
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leur consentement, notamment clans le contexte de l'aide humanitaire 
urgente, semble inadequat. 

Le principe du consentement peut sembler douteux plus generalement 
en matiere d'aide humanitaire d'urgence. On peut penser par exemple au cas 
du Biafra (1967), qui a ete a l'origine d'une revolution humanitaire postulant 
le libre acces aux victimes. Peut-on s'arreter a demander des consentements 
gouvemementaux alors que des populations entieres sont en train de dechoir, 
de se mourir? Cependant, il faut bien se rendre compte des aspects pratiques 
qui militent en faveur de cette regle. D'abord, il ya la necessite que les autori­
tes territoriales cooperent si l'on veut mener a ban port une action de ce type; 
mais il y a aussi le souci legitime de ces autorites de ne pas voir des immixtions 
etrangeres de type politique s'etendre sur leur territoire, comme c'est le cas en 
ce moment meme, a tort OU a raison, en Afghanistan, en Iraq OU clans d'autres 
contextes, OU l'on assiste meme a une militarisation de l'humanitaire. 

Quid, si l'Etat territorial refuse de donner son consentement? C'est la 
une question de sanction, qui est envisagee par l'article 8 de la resolution. 

•Article 5 
L'article s touche aux devoirs des Etats et des organismes etrangers face 

a une situation d'urgence humanitaire. La question est ici surtout celle du 
devoir d'offrir une aide: un tel devoir existe-t-il erga omnes? La reponse prin­
cipale differencie les sujets en cause. Pour ce qui est des Etats, le paragraphe 
1 dit qu'il n'y a pas davantage qu'une obligation morale d'offrir ses services; 
pour ce qui est des organismes intemationaux, le paragraphe 2 stipule qu'ils 
ont le devoir d'offrir des services pour autant qu'un tel devoir soit compatible 
avec leurs regles constitutives et leur mandat. Il y a ici plus qu'un renvoi a des 
textes, car il n'est pas dit que l'organisme ne doit offrir des services que sises 
textes le prevoient: il suffit que ces textes ne s'y opposent pas, que le mandat 
et le profil de l'organisation ne l'empechent pas d'etre active clans le cadre 
humanitaire. Reponse a la fois prudente, pour ce qui est des Etats, et hardie, 
pour ce qui est des organisations intemationales, de la part de l'lnstitut, mais 
reponse qui se justifie pleinement. Comment, en effet, poser acharge de tout 
Etat un tel devoir positif? Cela semblait aller trop loin, tout en s'ecartant de 
la pratique effective et des previsions realistes. L'lnstitut s'est done borne a 
inciter les Etats aoffrir cette aide. L'article 5, paragraphe 1, est done surtout 
d'une norme habilitatrice26

, une norme qui permet d'agir de maniere 
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expresse. Cette permission est erga omnes. Le paragraphe 2, qui a trait aux 
organisations (et organismes) internationales, est formule en termes plus fer­
mes. En vertu de l'article 55 de la Charte, les Nations Unies ant, d'apres 
cette conception, l'obligation d'offrir l'aide humanitaire. Selan quelques 
membres de l'Institut, une obligation existe generalement pour toutes les 
organisations internationales competentes en la matiere. 

•Article 6 
L'article 6 touche au devoir qu'ont les divers acteurs mentionnes de 

cooperer. C'est un postulat de ban sens et d'efficacite ala fois. En effet, l'aide 
ne peut arriver aban port et avoir le maximum de benefice que si la coopera­
tion des divers acteurs, et notamment celle de l'Etat territorial, est assuree. 
Les resolutions pertinentes de l'Assemblee generale des Nations Unies, 
notamment aux paragraphes 5, 6 et 7 de la resolution 46/182 (1991), consa­
crent ce principe. La cooperation qu'envisage l'article 6 est double: la coope­
ration ex post facto, pour l'acheminement efficace de l'aide humanitaire 
(paragraphe 1); la cooperation ex ante facto, en cas de menace d'une catas­
trophe, afin d'en minimiser les consequences (paragraphe 2). 

•Article 7 
L'article 7 concerne les devoirs « collateraux» relatifs a l'assistance 

humanitaire. Il s'agit de la facilitation de l' assistance. Ce devoir concerne les 
Etats tiers, qui ant une obligation positive de ne pas empecher !'assistance 
humanitaire27

, si bien qu'ils doivent, par exemple, permettre le survol de leur 
territoire, ne pas confisquer les biens en transit, ne pas les taxer, ne pas les 
requisitionner, etc. Cette obligation releve du droit positif; c'est de la lex lata, 
du droit applicable. La mise en ceuvre de cette obligation suppose des mesu­
res legislatives et reglementaires, voire des accords internationaux, au cas par 
cas, des mesures et des accords auxquels appelle le paragraphe 2. Le paragra­
phe 3 concerne le droit d' acces aux vietimes. C'est une concretisation directe 
du droit fondamental a l'assistance humanitaire consacre al'article 2. 

•Article 8 
L'article 8 est une disposition essentielle de la resolution. Cette disposi­

tion touche surtout a la sanction des droits et s'avere done etre un thermo­

27 Voir, par exemple, Annuaire de /'lnstitut de droit international, vol. 70-I, p. 514 (Rapport Franck). Voir 

aussi Schindler, ap. cit. (note 11), p. 697; Domestici-Met, op. cit. (note 13), pp. 124 et 125. 
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metre d'efficacite pratique. Comme on l'a vu, l'acheminement de l'assistance 
humanitaire etrangere suppose le consentement de l'Etat territorial affecte, 
ce qui implique que l'Etat territorial puisse refuser l'offre qui lui est faite. 
Cependant, le droit international et, a sa suite, l'lnstitut s'attachent a res­
treindre le plus possible les consequences tres graves qu'un refus peut avoir 
pour les populations touchees. Des lors, le principe juridique applicable est 
celui que l'Etat territorial ne peut pas «refuser de fa<;on arbitraire et injusti­
fiee une offre de bonne foi» (paragraphe 1 ). Cette obligation a deja ere for­
mulee par l'lnstitut clans la resolution de 1989, relative a la protection des 
droits de l'homme et au principe de non-intervention clans les affaires inte­
rieures des Etats (article 5, paragraphe 228

). En termes de droit, ce qui precede 
signifie que l'Etat affecte n'a pas une competence discretionnaire de refuser 
l'aide. Il est probable que la competence est desormais liee, au sens ou ce 
terme est entendu clans la theorie des competences. Cela depend de la preci­
sion des limites imposees ( voir ci-apres). En tout cas, l'interdiction du refus 
arbitraire apporte une limite explicite. Que faut-il entendre par refus arbi­
traire d'une offre de bonne foi? 

En premier lieu, une offre de bonne foi est une offre qui repond aux cri­
teres de non-discrimination, d'impartialite et de neutralite deja commentes a 
l'article 2. Le sens de ce terme, clans ce contexte, n'est done pas vague, mais 
au contraire tres precis. 

En second lieu, l'interdiction de l'arbitraire est le pivot des limites 
imposees. L'interdiction de l'arbitraire a ere per<;ue par certains comme un 
principe general du droit international, qui se rattache a l'interdiction de 
l'abus de droit et, de maniere mediate, au principe de la bonne foi29

• L'arbitraire 
connalt diverses definitions juridiques dont le fond est commun. Selan le 
Dictionnaire de droit international public, est arbitraire une «decision qui 
heurte les principes d'egalite et de justice, car elle ne peut etre fondee sur 
aucun critere legal ou raisonnable et defie toute previsibilite»30

• Le Tribunal 
federal helvetique definit l'arbitraire comme des actes qui ne peuvent erre 
justifies materiellement; qui apparaissent depourvus de sens ou de but; qui 
violent gravement et manifestement le droit superieur; ou qui s'opposent de 

28 «Les Etats sur le territoire desquels de telles situations de detresse existent ne refuseront pas arbitrai· 

rement de pareilles offres de secours humanitaires.» 

29 Pour des renvois, voir Robert Kolb, La bonne foi en droit international public, Presses universitaires 

fran~aises, Paris, 2000, pp. 468 et 469. 

30 Salmon (ed.), op. cit. (note 10), p. 78. 
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maniere choquante a l'idee de justice31 
• En somme, on peut dire que l'inter­

diction de l'arbitraire constitue un standard pour des actes gravement vicies 
au regard des idees directrices de l'ordre juridique et de la justice, un standard 
qui se compose de divers volets non exhaustifs: (I) des actes manifestement 
injustifies au regard des faits; (2) l'exercice manifestement et objectivement 
choquant d'un droit; (3) les actes violant la conscience juridique; ( 4) les 
actes en fraude a la loi ou au droit; ( 5) certains exercices discriminatoires de 
droits; (6) l'exercice deraisonnable de droits, y compris les actes depourvus 
d'utilite reelle. 

Ainsi definie, l'interdiction de l'arbitraire a manifestement un role a 
jouer en matiere d'acceptation ou de refus de l'assistance humanitaire32 

• 

Divers motifs ont ete donnes, qui justifieraient le refus de l'Etat territorial et 
qui ne seraient des lors pas arbitraires. Par exemple: (a) l'offre ou son exer­
cice n'est pas politiquement neutre, c'est-a-dire ne repond pas aux criteres de 
non-discrimination, d'impartialite et de neutralite; ou encore, l'humanitaire 
n'est qu'un pretexte33 

; (b) les victimes ne sont pas innocentes34 
; (c) l'aide 

n'est pas reellement utile, par exemple parce qu'elle porte sur des denrees qui 
ne manquent pas35 

; en cas d' offres ( trop) nombreuses, le refus total ou partiel 
de certaines d'entre elles peut se recommander36 

; (d) l'aide est destinee, en 
periode de conflit arme, a des combattants adverses37 

; ( e) une situation 
d'urgence fait defaut38 

; (f) de maniere plus problematique, les « interets natio­
naux vitaux commandant le refus de l'aide, ont ete ajoutes39

• Au contraire, il 
a ete dit que les motifs suivants ne justifient pas un refus et seraient arbitrai­
res: (a) protection du prestige de la souverainete; (b) protection du droit 
inteme, de l'honneur national, de l'orientation politique du gouvemement; 
(c) interets du regime en place; etc.40

• Comme on le voit, l'arbitraire est une 
clause generale qui permet a divers chefs d'interdiction de venir faire corps 

31 Voir Joerg Paul MUiier, Grundrechte in der Schweiz, 3e ed., Stampfli, Berne, 1999, pp. 467 et 468. 

32 Voir, en general, Annuaire de /'tnstitut de droit international, vol. 70-I, pp. 412 et 413 (Schindler); ibid., 
p. 476ss (Rapporteur Vukas); ibid., p. 559ss (Rapporteur Vukas). 

33 Annuaire de /'/nstitut de droit international, vol. 70-I, p. 420 (Orrego Vicuna). 

34 Annuaire de /'lnstitut de drait international, vol. 70·1, p. 420. L'exemple des colons juifs donne par 

M. Schermers s'appliquerait·il ici? Voir Annuaire de l'lnstitut de droit international, vol. 70-I, p. 446. 

35 Ibid., p. 562 (Rapporteur Vukas). 

36 Annuaire de l'lnstitut de droit international, vol. 70-ll, p. 178 (Ress), pagination non definitive. 

37 Annuaire de /'/nstitut de droit international, vol. 70-ll, p. 164 (Cassese), pagination non definitive. 

38 Cf. Schindler, op. cit. (note 11), p. 696. 

39 Annuaire de /'/nstitut de droit international, vol. 70-I, p. 562 (Rapporteur Vukas). 

40 Annuaire de l'lnstitut de drait international, vol. 70-I, p. 563 (Rapporteur Vukas). 
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avec elle sans tomber clans l'orniere de l'exhaustivite, qui n'aurait pas sa 
place ici. L'interpretation generale se degageant de ce qui precede est qu'il 
faut restreindre considerablement la liberte de l'Etat territorial de refuser 
l'aide. L'arbitraire est, clans ce contexte, un standard tres strict, tres exigeant. 
11 est peut-etre meme possible de dire que, jusqu'a un certain point, l'arbi­
traire est presume par le droit tant que l'Etat territorial n'a pas publiquement 
donne des raisons de refus convaincantes41 

• Comme on le voit, les travaux de 
l'lnstitut ant contribue, sur ce point, aun affinage important de ces notions, 
souvent utilisees de fac;on tres vague clans les travaux scientifiques recents. 

Quid si l'Etat territorial refuse arbitrairement l'aide? L'lnstitut a estime 
clans un premier temps, clans la droite ligne de la resolution de Saint-Jacques­
de-Compostelle (1989)42 

, que des contre-mesures pacifiques demeurent pos­
sibles, mais qu'elles ne doivent pas inclure l'utilisation de la force, sauf si 
celle-ci est autorisee par l'organe international competent, a savoir le 
Conseil de securite des Nations Unies. Toujours clans la droite ligne de la 
resolution de 1989, il a ete rappele que le droit d'adopter des contre-mesures 
pacifiques est en la matiere un droit erga omnes ou plutot omnium. Un mem­
bre a propose de subordonner le droit de contre-mesures pacifiques a la ten­
tative prealable de soumettre la question litigieuse aux Nations Unies OU a 
l'organisation regionale competente43, mais cette position n'a pas fait l'objet 
de debats et n'a pas ete acceptee. Lars de la session de Bruges, la majorite des 
membres de la pleniere a cependant estime que l'lnstitut ne devrait pas pren­
dre position sur la sanction des obligations materielles contenues dans la 
resolution. Cette majorite a estime preferable de formuler les obligations de 
fond tout en laissant la question de la sanction aux regles du droit internatio­
nal general, automatiquement applicables. Des lors, et malgre une opposition 
forte, le paragraphe 4 de l'article 8, qui codifiait les contre-mesures paci­
fiques, a ere supprime. 11 ne faut toutefois pas voir clans cette suppression un 
affaiblissement substantiel du texte. En effet, le droit international general 

41 Voir M. Cassese, Annuaire de l'lnstitut de droit international, Vol. 70-I, p. 535. 

42 Article 2, paragraphe 2: «Sans prejudice des fonctions et pouvoirs que la Cha rte attribue aux organes 

des Nations Unies en cas de violation des obligations assumees par les membres de !'Organisation, les Etats, 

agissant individuellement ou collectivement, sont en droit d'adopter, a l'egard de tout autre Etat ayant 

enfreint !'obligation enoncee a!'article premier, des mesures diplomatiques, economiques et autres, admises 

par le droit international et ne comportant pas l'emploi de la force armee en violation de la Charte des Nations 

Unies. Ces mesures ne peuvent pas etre considerees comme une intervention illicite dans les affaires interieu­

res de l'Etat.» 

43 Annuaire de /'lnstitut de droit international, Vol. 70-ll, p. 164 (Cassese), pagination non definitive. 
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continue a s'appliquer, si bien que le contenu de la clause supprimee 
demeure, car il releve du droit coutumier. Les paragraphes 2 et 3 reservent les 
droits et prerogatives des Nations Unies, notamment ceux du Conseil de 
securite en vertu du Chapitre VII. 11 est desormais accepte que le Conseil, 
conformement a sa pratique de la derniere decennie, puisse qualifier des 
situations de desastre humanitaire comme une «menace contre la paix» au 
sens de I'article 39 de la Charte des Nations Unies. Cela lui permet d'adopter 
des mesures coercitives, y compris autoriser !'utilisation de la force pour 
acheminer l'aide humanitaire. 

•Article 9 
L'article 9 touche au droit international penal. II rappelle que le fait 

d'attaquer intentionnellement, en connaissance de cause, des personnes et des 
biens impliques clans !'assistance humanitaire constitue un crime international. 
En outre, il appelle les Etats a traduire les personnes accusees d'un tel crime 
devant une juridiction comperente, qu'elle soit interne ou internationale. 
L'Institut demande aux Etats d'exercer leur competence penale: l'appel va en 
premier lieu vers la creation de chefs d'incrimination penale situes au plan du 
droit interne; et en second lieu vers la mise en ceuvre effective de ceux-ci. 

Jusqu'a quel point pourrait-on, clans le cadre des devoirs en cause, se 
fonder directement sur le droit (coutumier) international pour affirmer la 
punissabilite d'un acte et fonder la competence penale universelle ? 11 n'y a 
pas de certitude44

• En effet, le droit international n'a jusqu'ici incrimine ce 
type d'attitudes qu'en matiere de conflits armes. Or, la resolution a une por­
tee plus large. D'ou l'appel de l'Institut pour une incrimination au niveau 
interne, qui reflete cette approche plus large. 

La resolution parle clans ce contexte de «violations graves» du droit 
international. II n'est pas impossible que cette expression cherche a refleter 
celle des «infractions graves», consacree en cas de conflit arme international 
par les Conventions de Geneve et le Protocole additionnel I. Dans ce cas, il 
se pourrait que l'Institut ait cherche a suggerer une competence penale uni­
verselle pour routes les infractions visees par la resolution. 

On peut d'ailleurs signaler que cet appel a la competence universelle 
s'inscrit clans le sillage d'un mouvement international tres vaste qui, depuis 

44 Meme si on admettait !'incrimination sur la base du droit coutumier, le caractere non ecrit de celui-ci 

pourrait s'averer insuffisant au regard des exigences strictes d'une loi penale (principe de legalite) telles que 

peut les etablir le droit interne. 
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quelques annees, a considerablement etendu le cercle des actes soumis a ce 
principe repressif45 

• Cependant, si l'on considere la pratique effective des 
Etats, force est de constater que la competence universelle est tres rarement 
exercee. Les legislations nationales qui la prevoient de maniere assez large, 
en particulier la legislation belge, ont d'ailleurs recemment ete amendees 
clans un sens plus restrictif, exigeant desormais, pour qu'elle soit exercee, des 
liens de rattachement minimaux avec le territoire. Faut-il s'en etonner? Une 
chose est en effet de declarer au niveau international que les Etats peuvent 
exercer leur competence penale universellement, comme on le fait le plus 
souvent (competence universelle facultative) 46 

• Cela ne coute rien, et on 
peut multiplier de telles declarations a l'envi, en etant assure moralement de 
servir de cette maniere l'ordre public international. Au niveau etatique, les 
choses se presentent autrement. Les organes des poursuites des Etats ne 
connaissent guere que l'ordre public interne; l'ordre public international est 
pour eux une notion abstraite et largement fumeuse. De surcroit, ces organes 
ont deja une charge de travail qui les amene au bord de la rupture. Ils dispo­
sent de moyens financiers de plus en plus limites pour faire face a des dossiers 
de plus en plus nombreux et, souvent, de plus en plus complexes. Il est aise de 
comprendre que, clans de telles conditions, ces organes ne vont guere se pre­
occuper de crimes de nature « politique» commis a l'autre bout du monde, et 
avec lesquels ils n'ont pas de liens, la societe nationale n'ayant par ailleurs 
pas subi de dommage. Ces dossiers sont, de plus, hautement sensibles et tres 
difficiles a instruire. Des lors, ce n'est que lorsqu'il ya un inten~t tangible (par 
exemple, punition de criminels de la Seconde Guerre mondiale, par l'effet 
mediatique et moral) que de tels dossiers vont etre instruits. Tout cela milite 
certainement en faveur d'une justice penale internationale pour les crimes 
internationaux. Il ya la une promesse d'efficacite plus grande. 

•Article 10 
L'article 10, insere lors de la session de Bruges, constitue une clause de 

sauvegarde assez typique. L'objet direct de la clause est done de preserver, de ne 
pas empieter, mais aussi de renvoyer aux regles speciales (leges speciales) qui 

45 Vair par exemple encore le Protocole II (1999) a la Convention de La Haye pour la protection des biens 

culturels (1954), art. 16, par. 1, lettre c. 

46 Une competence penale universelle obligatoire pour les Etats n'existe que rarement et dans le contex· 

te de devoirs conventionnels; les plus celebres sont ceux qui sont lies aux «infractions graves aux quatre 

Conventions de Geneve de 1949: articles 50/51/130/147 Conventions l·IV. 
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peuvent exister en la matiere. A la lettre (a), le renvoi est fait au droit des 
conflits armes. Celui-ci contient toute une serie de regles particulieres obli­
geant l'Etat territorial a foumir OU a accepter une assistance humanitaire en 
faveur des personnes protegees (civiles): c'est le cas, par exemple, des articles 
17, 23, 38, 55 et 59 de la IV< Convention de Geneve de 1949; des articles 69 et 
70 du Protocole additionnel I de 1997 aux Conventions de Geneve; ou encore 
des articles 14et18 du Protocole additionnel II (1977). A la lettre (b), un ren­
voi est fait ades «regles du droit international regissant !'assistance humani­
taire clans des situations particulieres». II s'agit d'une regle residuelle, reservant 
routes les autres regles particulieres, en dehors du droit des conflits armes. Le 
rapporteur en a explique la portee en ces termes: «The phrase 'in specific situa­
tions' was a reference to those existing international instruments which already sought 
to govern certain aspects of humanitarian assistance in peacetime, for example the 
Tampere Convention on the Provision of Telecommunication Resources for 
Disaster Mitigation and Relief Operations adopted in 1998. He assured the 
Members that there would be many more such instruments since the United 
Nations, the Red Cross and other organizations were always developing them. » 47 

En d'autres termes, il s'agit d'eviter de donner apenser que le present 
texte deroge, en les affaiblissant, aux obligations plus precises et plus hardies 
qui peuvent exister dans des autres textes juridiques applicables. Cette clause 
de sauvegarde erablit, des lors, que le principe applicable est generalia speciali­
bus non derogant. 

Conclusion 

L'lnstitut, par ses travaux sur !'assistance humanitaire, a apporte une 
contribution utile, et sur certains points importante, a l'etablissement et au 
developpement du droit en cette matiere delicate. La portee large des droits 
qu'il affirme, le droit subjectif aune assistance, les devoirs differencies des 
sujets passifs greves par les devoirs, la portee du principe du consentement de 
l'Etat territorial, les precisions quant au refus arbitraire de l'aide, la disposi­
tion relative a la sanction penale, sont autant de dispositions normatives 
dont l'interet pour les divers acteurs intemationaux est certain. 11 reste avoir 
desormais clans quelle mesure les indications de l'lnstitut influeront sur la 
pratique et quels problemes, eventuellement nouveaux, celle-ci va rencon­
trer clans cette unfolding adventure de l'humanitaire - qui n'est autre que I'un­
folding adventure de l'humanite sur cette Terre. 

47 Annuaire de /'Jnstitut de droit international, vol. 70-ll, p. 197, pagination non definitive. 
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Annexe: 

Resolution « L'assistance humanitaire» adoptee par l'lnstitut 
de Droit international asa session de Bruges (2003) 

Article I - Definitions 

Aux fins de la presente Resolution: 

1. L'expression «assistance humanitaire» designe l'ensemble des actes, 
activites et moyens humains et materiels relatifs ala fourniture de biens et de 
services d'ordre exclusivement humanitaire, indispensables ala survie et ala 
satisfaction des besoins essentiels des victimes de catastrophes; 

(a) Le terme « biens» designe notamment les denrees alimentaires, l'eau 
potable, les fournitures et l'equipement medicaux, les abris, les vetements, 
le couchage, les vehicules, ainsi que tous les biens necessaires a la survie 
et ala satisfaction des besoins essentiels des victimes; ce terme n'inclut en 
aucun cas les armes, les munitions ou tout autre materiel militaire; 

(b)Le terme «services» designe notamment les moyens de transport, lesser­
vices de recherche, les services medicaux, l'assistance religieuse, spiri­
tuelle et psychologique, les services de reconstruction, de deminage, de 
decontamination, d'aide au retour volontaire des refugies et des personnes 
deplacees, et tout autre service indispensable ala survie et ala satisfaction 
des besoins essentiels des victimes; 

2. L'expression «catastrophe» designe les calamites qui mettent en 
danger la vie, la sante, l'integrite physique, le droit de ne pas erre soumis a 
des traitements cruels, inhumains ou degradants, d'autres droits fondamen­
taux de la personne humaine, ou les besoins essentiels de la population, que 
ces calamites soient 

• 	 d'origine naturelle (comme les tremblements de terre, les eruptions volca­
niques, les tempetes, les pluies torrentielles, les inondations, les glisse­
ments de terrain, la secheresse, les incendies, la famine OU les epidemies), 

• 	 d'origine technologique et provoquees par l'homme (comme les catas­
trophes chimiques ou les explosions nucleaires), ou 

• 	 causees par la violence OU les conflits armes ( comme les conflits armes 
internationaux et intemes, les troubles ou les violences internes, les acti­
vites terroristes). 
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3. L'expression « victimes» designe les groupes de personnes dont les 
droits humains fondamentaux sont menaces ou la satisfaction des besoins 
essentiels n'est pas assuree dans des situations de catastrophe; 

4. L'expression « Etat affecte» designe l'Etat ou l'entite territoriale ou 
l'assistance humanitaire est necessaire j 

5. L'expression «Etat ou organisation assistant(e)» designe l'Etat ou 
!'organisation intergouvernementale, ou l'organisation non gouvememen­
tale nationale ou internationale impartiale, qui organise, fournit ou distribue 
!'assistance humanitaire. 

Article II - Droit a/'assistance humanitaire 
1. Le fait de laisser les victimes de catastrophes sans assistance humani­

taire constitue une menace a la vie et une atteinte a la <lignite humaine et, 
par consequent, une violation des droits humains fondamentaux. 

2. Les victimes de catastrophes ont le droit de demander et de recevoir 
une assistance humanitaire. L'assistance peut etre sollicitee, au nom des victi­
mes, par des membres du groupe, les autorites locales et regionales, le gouver­
nement de l'Etat affecte et par des organisations nationales ou internationales. 

3. L'assistance humanitaire doit etre offerte et, en cas d'acceptation, 
distribuee sans discrimination reposant sur des motifs prohibes, compte etant 
dument tenu des besoins des groupes les plus vulnerables. 

Article 111 - Responsabi/ite principale de l'Etat affecte 
1. L'Etat affecte a le devoir de prendre soin des victimes de catastrophes 

sur son territoire et exerce, par consequent, la responsabilite principale dans 
!'organisation, la fourniture et la distribution de l'assistance humanitaire. 11 
lui appartient en consequence de prendre les mesures necessaires pour preve­
nir les detournements de !'assistance humanitaire ainsi que d'autres abus. 

2. Toute autre autorite, qui exerce sa juridiction ou un controle de facto 
sur les victimes de catastrophes (par exemple, en cas de deliquescence de 
l'autorite gouvernementale), a le devoir de leur fournir !'assistance humani­
taire necessaire et est egalement investie de tous les autres droits et devoirs 
incombant al'Etat affecte aux termes de la presente Resolution. 

3. Lorsque l'Etat affecte n'est pas en mesure de fournir une assistance 
humanitaire suffisante aux victimes relevant de sa juridiction ou soumises a 
son controle de facto, il doit solliciter l'assistance des organisations interna­
tionales competentes ou des Etats tiers. 
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Article IV - Droit d'offrir et de foumir une assistance humanitaire 

1. Les Etats et les organisations ont le droit d'offrir une assistance 
humanitaire a l'Etat affecte. Une telle offre ne doit pas etre consideree 
comme une immixtion illicite dans les affaires interieures de cet Etat, des lors 
qu'elle presente un caractere exclusivement humanitaire. 

2. Les Etats et les organisations ont le droit de fournir une assistance 
humanitaire aux victimes se trouvant sur le territoire des Etats affectes, sous 
reserve du consentement de ces demiers. 

Article V - Devairs relatifs ii /'assistance humanitaire 

1. Tout Etat devrait, dans toute la mesure du possible, offrir une assis­
tance humanitaire aux victimes situees dans les Etats affectes par des catas­
trophes, sauf lorsque l'octroi d'une telle assistance reviendrait acompromet­
tre gravement sa propre situation economique, sociale OU politique. Les 
catastrophes affectant les Etats voisins devraient faire l'objet d'une attention 
particuliere. 

2. Les organisations intergouvemementales doivent offrir une assis­
tance humanitaire aux victimes de catastrophes dans le respect de leurs man­
dats et regles constitutives. 

3. L'Etat ou !'organisation assistants ne peuvent s'immiscer en aucune 
maniere dans les affaires interieures de l'Etat affecte. 

4. Les Etats et les organisations assistants, et en particulier les organisa­
tions non gouvemementales, doivent prendre les dispositions necessaires 
pour empecher le detoumement de biens ou d'autres abus graves (tels que le 
trafic illicite de personnes, d'armes ou de drogues prohibees) par le personnel 
place sous leur responsabilite. 

Article VI - Devoir de cooperer 

1. Les Etats et les organisations assistants doivent cooperer avec les 
autorites du ou des Etats affectes dans l'organisation, la foumiture et la distri­
bution de l'assistance humanitaire. 

2. Dans le cas d'une catastrophe qui menace le territoire et la popula­
tion de plus d'un Etat, ou qui survient dans un Etat et menace le territoire et 
la population d'un autre Etat, ces Etats doivent cooperer en vue d'en minimi­
ser les consequences. 
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Article VI I - Devoir de faciliter /'assistance humanitaire 

1. Les Etats doivent faciliter l' organisation, la foumiture et la distribution 
de l'assistance humanitaire octroyee par d'autres Etats et organisations. Ils doi­
vent accorder aces demiers notamment les droits de survol et d'atterrissage, les 
moyens de telecommunication et les immunites necessaires. Les missions d'as­
sistance humanitaire doivent etre exemptees de toute mesure de requisition, de 
restriction aux importations, aux exportations et au transit et de droits de 
douane sur les biens de secours et les services. Lorsque des visas ou des autorisa­
tions sont necessaires, ils doivent etre foumis rapidement et gratuitement. 

2. Les Etats devraient adopter les lois et reglements et conclure les trai­
tes bilateraux et multilateraux necessaires a la disponibilite des facilites sus­
mentionnees en ce qui concerne l'assistance humanitaire. 

3. Les Etats affectes doivent permettre au personnel humanitaire d'avoir 
acces pleinement et librement a toutes les victimes et assurer la liberte de 
circulation et la protection du personnel, des biens et des services foumis. 

Article VI 11 - Devoir des Etats affectes de ne pas rejeter arbitrairement 
une assistance humanitaire offerte de bonne foi 
1. Les Etats affectes ont l'obligation de ne pas refuser de fa~on arbitraire 

et injustifiee une offre de bonne foi, exclusivement destinee a foumir une 
assistance humanitaire, ou l'acces aux victimes. Ils ne peuvent, en particu­
lier, refuser cette offre ou cet acces si un tel refus est susceptible de mettre en 
danger les droits humains fondamentaux des victimes ou si ce comportement 
revient a violer l'interdiction d'affamer les populations civiles en tant que 
methode de guerre. 

2. En cas de refus de l'offre d'assistance humanitaire ou de l'acces aux 
victimes, les Etats ou les organisations qui offrent l'assistance peuvent, s'ils 
estiment qu'un tel refus peut entrainer une catastrophe humanitaire plus 
grave, demander aux organes des Nations Unies qui traitent des problemes 
humanitaires ainsi qu'aux autres organisations intemationales, universelles 
ou regionales, competentes d'envisager de prendre les mesures appropriees, 
conformement au droit international et a leurs regles constitutives, afin d'a­
mener l'Etat affecte a s'acquitter de ses obligations. 

3. Si le refus d'accepter une offre d'assistance humanitaire faite de 
bonne foi ou de permettre l'acces aux victimes entra1ne une menace a la paix 
et a la securite intemationales, le Conseil de securite peut prendre les mesu­
res necessaires en vertu du Chapitre VII de la Charte des Nations Unies. 
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Article IX - Protection du personnel et des installations engages 
dans /'assistance humanitaire 

1. Le fait de mener intentionnellement des attaques contre le person­
nel, les installations, les biens OU les vehicules impliques clans une action 
d'assistance humanitaire est une violation grave des principes fondamentaux 
du droit international. 

2. Si ces violations graves sont commises, les personnes accusees doivent 
etre traduites devant toute juridiction interne OU internationale COmpetente. 

Article X - Rapport avec d'autres reg/es du droit international 

La presente Resolution est sans prejudice: 
• 	 des principes et regles du droit international humanitaire applicables en 

cas de conflit arme, et notamment des Conventions de Geneve de 1949 
sur la protection des victimes de guerre et des protocoles additionnels de 
1977; et 

• 	 des regles du droit international regissant !'assistance humanitaire clans 
des situations particulieres. 
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Graduate Institute of International Studies, Geneva 


Introduction 

Following the first conference on "Transatlantic Relations and the 
Challenges of Globalization" on 24-25 October 2003 in Schengen, 1 the 
Luxembourg Group held a second conference on "Humanitarian Assistance 
in Armed Conflict" on 24-25 May 2004 in Geneva. Both conferences are 
part of a series of conferences on "International Cooperation and Conflict in 
the Post-September 11 World". Within the framework of this project, a third 
conference will be organized on "Transatlantic Relations: How Do We Make 
the UN and Multilateralism Effective?" on 13-14 September 2004 in 
Washington D.C. 

The Luxembourg Group is composed of the University of Luxembourg, 
the Graduate Institute of International Studies (HEI), Geneva, and the 
Centre for Transatlantic Relations at Johns Hopkins' Paul H. Nitze School 
of International Studies (SAIS), Washington D.C. (on behalf of the 
American Consortium on European Studies). This series of conferences is 
placed under the High Patronage of His Royal Highness the Grand Duke 
Henri de Luxembourg, who initiated the project. 

Approximately 70 participants attended the second conference, 
including scholars, international civil servants, political and socio-economic 

* The present report has been prepared by Yasmin Naqvi, Research Assistant at the Graduate Institute for 

International Studies, and Adrian Pabst, Research Assistant at the Luxemburg Institute for European and 

International Studies. 
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professionals, young researchers and students from over 25 countries. The aim 
was fourfold: (i) to bring academic research and analysis to bear on pressing 
issues of transatlantic relations; (ii) to contribute to renewed transatlantic 
dialogue; (iii) to initiate academic cooperation among the members of the 
newly founded Luxembourg Group; and (iv) to encourage students and young 
scholars to undertake research on issues linked to transatlantic relations. 

In the course of five discussion sessions and on the basis of papers and 
panel presentations, the conference dealt with five major topics: 

( i) 

(ii) 
(iii) 
(iv) 

( v) 

the historical background, contemporary issues and prospects regarding 
interventions on humanitarian grounds; 
multiple tasks and multiple faces of humanitarian assistance; 
humanitarian assistance, criminal law enforcement and human rights; 
protecting the protectors ­ the role of the military in humanitarian 
assistance; and 
sustainable assistance to the victims of armed conflicts and post-conflict 
nation-building. 

Intervention on humanitarian grounds: History, issues and prospects 

Introduction 

The first part of the conference addressed predominantly the histori­
cal, institutional and conceptual background of humanitarian assistance in 
armed conflicts. The chair, Prof. Andrea Bianchi (HEI), stressed in his intro­
ductory remarks that humanitarian assistance is a multifaceted phenomenon 
that lies at the interface of law, politics, economics and ethics. 

Lead speakers 

• Davide Rodogno (Fonds National de la Recherche Scientifique, 
Suisse): "Humanitarian interventions and the standards of civilization: 
Europe and the Ottoman Empire 1815-1911" 

The thrust of this paper was that military interventions on "humanitar­
ian" grounds are by no means a wholly new phenomenon. Instead, such 
interventions have a history in the West whose origins can be traced back as 
far as the late eighteenth century. From this history emerge structures of 
thought and practice which in the nineteenth century gave rise to the first 
political and legal practice of humanitarian interventions. To revisit the 
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recent history of such interventions is to shed some light on contemporary 
forms of humanitarian assistance. In particular, it turns out that humanitar­
ian interventions today are distinct yet related phenomena which share at 
least three crucial features with such interventions in the past: first of all, 
they invoke notions of civilization and a common right of humanity, sec­
ondly, they manifest the pervasiveness of self-interest, and thirdly, they are 
deeply affected by the rules of the international system in which they 
occurred. 

In theory, interventions on humanitarian grounds in the nineteenth 
century took place as a response to the violation of the common right of 
humanity (droit commun de l'humanite) and took the form of collective action 
on the part of "law-abiding" States. In practice, however, such interventions 
amounted to military campaigns launched by European States in retaliation 
against atrocities committed towards fellow Christians. In essence, countries 
which considered themselves to be civilized, and part of the so-called family 
of nations, e.g. the British Empire, invaded countries considered to be unciv­
ilized or half-civilized, e.g. the Ottoman Empire, in defence of a Christian 
minority. The normal pattern of events was as follows: if there was turmoil 
followed by crimes against fellow Christians, the European concert would 
intervene, at first diplomatically, then militarily. After coming to the rescue 
of Christians, there would be a ceasefire secured by European forces and 
monitored by European commissioners, who would also oversee pro-Western 
reforms. 

The rise of interventions on grounds of "humanity" followed three his­
torical developments: the abolition of the slave trade, European colonization 
of Asia and Africa, and the emergence of the notion of "civilization" in 
international politics and law, especially the right to intervene on account of 
the supremacy of European civilization over allegedly inferior civilizations. 
This simultaneously marked continuity and change vis-a-vis the past. With 
the exception of the nineteenth century "scramble for Africa'', "humanitar­
ian" intervention did not result in outright colonization. However, all 
actions were also in the self-interest of the intervening countries. Similarly, 
the process was not exclusively driven by economic or political motives but 
involved international law. Certain legal experts in the nineteenth century 
held that the right to intervene on the grounds of humanity was justified 
where collective action, based on the need to uphold fundamental "com­
mon" values of humanity, could be taken by "civilized" States against an 
"uncivilized" State committing atrocities. However, the reforms and innova­
tions in international law did not extend the same rights to all countries, but 
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constituted amendments to the Westphalian settlement in such a way as to 
legitimize foreign intervention in nominally sovereign States. 

The significance of humanitarian interventions was the emergence of a 
moral crusade, characterized by self-confidence and zeal, which was 
enhanced by secular modernization. This recovered zeal was both religious 
and ethnic, in that actions were particularly directed against Islam and there 
was a total disregard for the suffering of non-Christian, non-White popula­
tions, e.g. the non-intervention at the time of Russian anti-Semitic pogroms 
and the killings of Turks in Central Asia. However, if a "humanitarian inter­
vention" threatened peace and stability in Europe, and if the self-interests of 
European powers were not sufficiently jeopardized by the actions of the 
"uncivilized" State, European powers did not intervene, even if fellow 
Christians were massacred. This was the case when atrocities were being 
committed against the Armenians during the late nineteenth and early 
twentieth century. 

At least two themes emerge from this historical account: first of all, the 
inherent moral ambiguity of military interventions on humanitarian 
grounds, including the dubious claim of the intervening States to be acting 
in the common interest, and, secondly, the pervasiveness of national self­
interest in international affairs. 

•Ramesh Thakur (United Nations University, Tokyo): "The United 
Nations and the Responsibility to Protect" 

The second presentation was centred on how the United Nations 
(UN) should respond to the triple dilemma that characterizes international 
relations-complicity, inaction and illegality. The recent events involving 
Rwanda, Kosovo and Iraq illustrate this dilemma. First of all, to respect 
national sovereignty at all times is to risk being an accessory to humanitarian 
tragedies or to violations of inalienable individual and collective human 
rights codified in international and universally binding law. Secondly, to 
argue that only the UN Security Council can authorize interventions is to 
risk inaction due to the failure of the Council as a whole or due to an indi­
vidual veto. Thirdly, to use force without UN authorization is to violate 
international law. In some sense, this triple dilemma raises one and the same 
problem: how to put an end to serious violations of international law by 
States at the domestic level through military intervention while at the same 
time outlawing and criminalizing war as a tool of unilateral State policy. 

In the face of this triple dilemma and the underlying problem, and in 
response specifically to Secretary-General Kofi Annan's "challenge of 
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humanitarian intervention", the Canadian government set up a commission 
which produced a report entitled The Responsibility to Protect: Report of the 
International Commission on Intervention and State Sovereignty. In essence, the 
report seeks to affirm both the priority of national sovereignty and the legit­
imacy of international intervention. The main conceptual means of achiev­
ing this is to reconfigure the relation between rights and duties or preroga­
tives and responsibility by bringing about three changes in the current 
political and legal situation. First of all, a change in conceptual language is 
advocated - away from "humanitarian intervention" to the "responsibility 
to protect". The reason is that the language of humanitarian intervention 
and assistance has led to terrible instances of either inaction (Rwanda) or 
action (Kosovo) or a combination of both (Somalia), as well as to concep­
tual and policy aberrations, perhaps best captured by the oxymoron "human­
itarian bombing". The reconceptualization of the problem serves to shift the 
focus from the rights of States to the rights of victims and thereby to 
approach the issue from the standpoint of the responsibility of States, rather 
than the authority of States. 

The second goal, in the wake of both Kosovo and Iraq, is to interna­
tionalize the issue. The idea is not to elevate the UN over and above 
national sovereignty and national governments, but to establish it as the 
ultimate arbiter in the event of national and trans-regional failure. The 
Commission expressed the double belief that all sovereign States have the 
responsibility to protect populations and, should this responsibility not be 
assumed, it falls to the international community. In short, only if a State is 
unwilling or unable to assume it, or is itself the perpetrator of crimes, does 
the responsibility to protect pass to others. So the point is to reaffirm at the 
same time the priority of the national level and the link with the interna­
tional level. 

The third goal is to define effective, legitimate action, i.e. not a blue­
print for intervention but the parameters to come to a decision on a case-by­
case basis. The crucial elements for this sort of decision-making and for this 
sort of action are "due process" and "due authority". The Commission's idea 
is to modify the focus: whereas the traditional approach to "humanitarian 
intervention" has hitherto focused on the rights and prerogatives of inter­
vening States, the new approach based on the "responsibility to protect" 
focuses on how to alter the power relations between perpetrator and victims 
and then to embed protection in long-term institutions. The point is to sus­
pend sovereignty temporarily, not to abrogate it permanently by way of 
regime change. 
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In what ways might the new approach based on the "responsibility to 
protect" overcome recent problems related to (non- )intervention? In the 
face of both violations of international law at the domestic level and inter­
national illegality, the Commission has sought to "reaffirm the central, indis­
pensable and irreplaceable role of the UN in authorising any military inter­
vention in today's world". This is because the UN is considered to be an 
indispensable font of international authority and it is therefore preferable to 
improve its operation rather than to seek alternatives. The Commission also 
believes that international action is warranted if two sets of conditions are 
fulfilled: if there is just cause, right intention, last resort, proportionality and 
reasonable prospects of success, and if operational principles which guide 
intervention are respected. 

This raises the question of what to do if the Security Council fails to 
act and thereby fails to fulfil its responsibility to protect, e.g. in Rwanda. 
New possibilities would need to be explored, such as taking up the issue in 
the General Assembly where majority votes are operative, as was recom­
mended in the "Uniting for peace" resolution of 1950, or strengthening pos­
sibilities of regional and trans-regional initiatives, e.g. enabling African or 
Asian-led missions. What is clear to the Commission is that unilateral 
actions are to the detriment of both the UN and national sovereignty, 
because they undermine the UN and risk lapsing into irresolvable and intol­
erable contradictions: elevating one instance of national sovereignty over 
another (that of the invading State over and against that of the invaded 
State) without any genuine proof (weapons of mass destruction); moral supe­
riority on the one hand and descent into barbarity on the other (Abu 
Ghraib); excessive attention focused on some countries (Afghanistan, Iraq) 
at the expense of others (Sudan, Congo, Burundi, Liberia, etc.); holding 
tyrants accountable while demanding immunity for one's own armed forces; 
etc. 

Seeking to counter the threat of multilateral inaction or unilateral 
action, the Commission reckons that its work is an illustration of a potential 
new international consensus on intervention, binding together national sov­
ereignty and international responsibility. If the needs and the calls for inter­
vention have not gone away and will not do so, and if there remains a gap 
between the need for humanitarian protection and the ability of outsiders to 
provide effective help, then the choice is no longer whether to intervene or 
not, but how to intervene: multilaterally versus unilaterally, legally versus 
illegally. The ultimate aim must be to enhance both security and humanity; 
the new symbol is East Timar, not Rwanda. 
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Panel presentations 

Prior to the panel presentations and discussions, the chair, Prof. 
Andrea Bianchi, highlighted four issues for debate. First of all was the 
Schmittian distinction between legality and legitimacy, especially in terms of 
the decision to intervene individually or collectively in sovereign countries. 
Secondly, the context of the UN Charter provision to outlaw war and the 
possible need to amend or reform this post-Second World War paradigm. 
Thirdly, the extent to which international law is equipped to deal with emer­
gency situations, and the instruments at the disposal of the international 
community to take prompt action. Finally, whether and if so to what extent 
the international community can be said to be characterized by a commonal­
ity of values. 

The first panel speaker was Dr Cornelio Sommaruga, member of the 
International Commission on Intervention and State Sovereignty (ICISS). 
He pointed out that humanitarian action is first and foremost protection, 
assistance being a tool for protection, and underscored the conceptual inno­
vation of the report in question. To replace the traditional concept of 
"humanitarian intervention", the report puts forward the concept of the 
"responsibility to protect", and in place of the "right to intervene", it sets out 
the responsibility to act if a sovereign State fails in its duty and to help 
rebuild failed and failing States. The report stresses the responsibility to pre­
vent - to prevent inaction or unilateral pre-emptive action that does not 
address the medium and long-term consequences. More specifically, with 
respect to humanitarian action, the idea of the Commission is to shift from a 
certain cult of immunity to international legitimacy: at the centre of this 
new approach is a broader concept of security - human security - that 
encompasses not only military security (extended to include interventions 
directed against both actual and anticipated effects of State action) but also 
securing life, dignity and fundamental freedoms of the human person, all of 
which are best guaranteed by sovereignty. However, grounds for a "just 
cause" do not include racism, discrimination or the overthrow of democrati­
cally elected governments. Any military intervention must also fulfil the cri­
teria of proportionality and of a "reasonable prospect of success", namely a 
realistic transition from the combat to the post-conflict stage in order to alle­
viate suffering and to reconstruct the war-ravaged State. To be effective, all 
these changes require something like a code of conduct for the wielding of 
veto power within the Security Council. The overriding aim must be the 
effective protection of the human being from domestic as well as interna­
tional atrocities, in an effort to match reality to rhetoric. 
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Professor Georges Abi-Saab (HEI) made five remarks concerning 
international law: 

(i) 	 A strictly legal principle or rule regulating "humanitarian interven­
tion", now allegedly in the process of revival, never existed before the 
UN Charter. This is because, at least until the Kellogg-Briand Pact of 
1928, the prevailing doctrine was the "theory of indifference", i.e. that 
international law was "indifferent" to, hence does not prohibit, resort 
to war. "Humanitarian intervention", as a doctrine, pertained to the 
rhetoric of political and moral justification for exercising a legally non­
prohibited faculty, i.e. resort to war in certain situations. 
In contrast the UN Charter, in its Article 2.4, has decreed a compre­
hensive prohibition of the individual use of force (whether by one or 
more States), except in self-defence, but leaving aside collective action 
in the name of the international community, which is a totally differ­
ent matter. If there is one principle or rule of contemporary interna­
tional law of which the peremptory or jus cogens character is univer­
sally recognized, it is this rule. This means that there is no way of 
modifying it (for example by introducing a new exception to it), 
except by establishing "a subsequent norm of general international law 
having the same character", i.e. a norm which is "accepted and recog­
nized by the international community of States as a whole as a norm 
from which no derogation is permitted". This condition is well nigh 
impossible to fulfil, particularly for the introduction of a new "human­
itarian intervention" exception. 

(ii) 	 The term "intervention" is often loosely used, particularly by 
American writers, as synonymous with the use of force. But "interven­
tion" can also be by other means, economic, political or even legal, as 
long as they amount to trespassing on what is by international law an 
exclusive jurisdiction of the State. This is the sphere of "domestic juris­
diction" or the defensive representation of sovereignty. But sovereignty 
is not static, and whatever matter the State consents to subject to an 
international obligation is no longer a matter of domestic jurisdiction. 
Human rights are the prime example of such an evolution. Thus, inter­
cessions by States and international organizations in the case of human 
rights violations do not constitute acts of intervention. This does not 
mean that States can individually resort to force in the name of human 
rights, in disregard of Article 2.4 of the Charter. But what States can­
not do individually, they may be able to do collectively in the name of 
the international community, through the mechanisms of the UN. 
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Indeed, not all use of force constitutes "intervention". For in addition 
to self-defence (an exception to the individual use of force), the 
Charter provides for collective measures, which are coercive measures 
and which include military means. But to regulate their use the 
Charter has taken the precaution of centralizing the decision-making 
process in the hands of the Security Council, at three separate stages, 
through all of which it has to pass: (a) a decision in the form of a "find­
ing" or a "determination" that there is a "threat to peace, a breach of 
peace or an act of aggression ... "; (b) a decision on what measures need 
to be taken to face up to it; and (c) a decision as to the "means of exe­
cution" of these measures, either by using the UN's own resources 
(which never materialized), or by giving mandates to member States or 
regional organizations. 

(iii) 	 In the post-Cold War euphoria of the early 1990s, the Security Council 
adopted a broad interpretation of "threats to peace" to cover humani­
tarian emergencies, thus opening the way for it to take "collective 
measures" in such situations. 
However, towards the end of the decade a widespread perception of a 
renewed paralysis of UN mechanisms allegedly led the North Atlantic 
Treaty Organization (NATO) to intervene in Kosovo outside the UN 
framework. Hence the dilemma cited by Kofi Annan in his speech to 
the General Assembly on 20 September 1999 in the wake of that crisis, 
and of which he said that it"( ... ) must not be between Council unity 
and inaction in the face of genocide - as in the case of Rwanda ( ... ) and 
Council division, and regional action, as in the case of Kosovo". But 
this is a false dilemma, if one goes by those two examples. For what was 
lacking in Rwanda was not the possibility of authorization by the 
Security Council, but the political will of member States to commit 
troops for collective action. Conversely, in Kosovo the possibilities for 
negotiations were not exhausted before resorting to unilateral action. 
And in any case, if the Security Council was blocked, there remained 
the untried possibility of going to the General Assembly under the 
"Uniting for peace" resolution. 

(iv) 	 The ICISS Report entitled The Responsibility to Protect has much to 
commend it, inasmuch as it seeks to enlarge the scope of collective 
action through proper UN channels by placing emphasis on preven­
tion and peace-building and on recourse to the General Assembly if 
the Security Council is paralysed. It would, however, be highly objec­
tionable if it is meant to be an "intervener's chart" - as it appears from 



888 FAITS ET DOCUMENTS REPORTS AND DOCUMENTS 

the outside - in that it does indicate two cases (large-scale loss of life 
or ethnic cleansing) providing "just cause" for military intervention, 
which seems to include individual use of force by one or more States 
and without UN authorization. 

(v) 	 But what is wrong with using force, even without UN authorization, in 
order to avert or halt such atrocities? It is intervening in the name of 
humanity, while refusing to submit to the UN's judgment and evalua­
tion as to the existence of a humanitarian emergency and the need to 
resort to the extreme measure of use of force in order to face up to it. If 
the Security Council is blocked by the veto, the General Assembly is 
more open and much more representative of humanity. But if two 
thirds of the Assembly does not view a situation as a humanitarian 
catastrophe, how can anyone still claim that a reason exists to inter­
vene militarily without being highly suspect of pursuing personal inter­
ests in the guise of serving humanity? 
Prof. Keith Krause (HEI) also stressed the idea that sovereignty is an 

elastic, dynamic concept because inalienable individual rights hold supreme 
sway and national sovereignty is a conditional state conferred by the interna­
tional community. Furthermore, a purely legalistic approach ignores impor­
tant legal norms and processes, raising the question of who can speak in the 
name of the international community: if neither a single individual State 
nor the UN Security Council are the universal guardian of human rights, 
then this role falls perhaps to a "minimum coalition of the willing" to vouch­
safe multilateralism and intervention. Even if it is clear from practice that 
there are no generally accepted rules of intervention, military action cannot 
be ruled out, on condition that it is accompanied by a willingness to foster 
human rights and build institutions, involving both the local population and 
the international community. Such actions represent State-making and 
reflect a larger-scale process of social engineering, creating new dilemmas. 
On the whole, there are no viable principles of non-intervention and inter­
ventionist practices evolve as part of the larger Westphalian liberal project 
on how States should treat their citizens and those of other countries. 

Discussion 

In the course of the discussion, questions mainly related to three subjects: 
(i) 	 Can particular cases enable us to derive general principles and, if so, 

what principles? This is particularly pertinent in the aftermath of 9/11, 
when case-by-case decisions have been replaced by the overriding 
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campaign of the so-called "war on terror" and by the new doctrine of 
pre-emption. 

(ii) 	 Is the relation between national sovereignty and individual rights a 
genuine tension or a false dichotomy? 

(iii) 	 Intervention and UN decision-making processes: 
With or without the consent of local authorities? 

- Who authorizes and conducts interventions, especially in the light 
of the increasing privatization of actions? 
Ifvital interests of UN Security Council member States are at stake, 
they should abstain, according to the UN Charter (Art. 2 7.3), but 
this has never been practised; changes to veto-wielding powers 
should therefore be considered, which an enlarged Security Council 
would make even more complex. 

In their replies, the panel members agreed that there is no simple solu­
tion to the question of intervention. Some considered that the main challenge 
is to reconfigure authorized interventions by way of including the UN General 
Assembly and the country concerned by the intervention. This is crucial, since 
within the General Assembly national interest cannot lead to a veto, unlike 
the Security Council where, for example, China vetoed the prolonging of the 
UN mandate in Macedonia because the latter had recognized Taiwan. It was 
suggested that a veto which thwarts a peremptory norm of international law 
should not be considered valid. The General Assembly might not be perfect, 
but no other single organization or system of rules is superior: legitimacy 
requires rules, and organizations like NATO do not command universal 
respect but instead are seen as defending the narrow self-interest of the major 
former colonial powers. There was disagreement on "unilateral" interventions. 
While some supported member States taking action if the Security Council 
fails to act, others made the point that the Security Council fails to act in the 
majority of cases, making such an exception nonsensical. 

Multiple tasks and multiple faces of assistance 

In session two the chair, Prof. Andrew Clapham (HEI), opened the dis­
cussion by noting that the military is increasingly being asked to do things in 
the humanitarian arena which it is ill-equipped to do. To clarify roles, it must 
be asked what sort of mandate should be given to international and non­
governmental organizations. Furthermore, by entrusting the UN with multi­
ple tasks in the face of complex emergencies, are we issuing a mandate that is 
impossible to fulfil? 
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In this session, the focus was on the nature and operation of assistance. 
One of the most fundamental problems is a confusion of tasks: both military 
and civilian institutions engaging in humanitarian assistance are being asked 
to assume responsibilities they are neither supposed nor qualified to perform. 
Four participants in such activities can be distinguished: the UN, national 
governments, the International Committee of the Red Cross (ICRC) and 
non-governmental organizations (NGOs). Perhaps more than any other par­
ticipant, the UN faces multiple tasks, which amount to multiple and fre­
quently conflicting mandates: 

(i) 	 authorizing the use of force; 
(ii) 	 peace-enforcement under UN authorization; 
(iii) 	 peace-keeping under UN mandate; 
(iv) 	 arranging for humanitarian assistance during and after conflicts; 
(v) 	 imposing sanctions and organizing aid programmes (e.g. "oil for food"); 

and 
(vi) 	 overseeing reconstruction. 

Lead Speaker: David Rieff, Journalist, New York Times Magazine 

There are manifold grounds for scepticism as to the feasibility and pur­
pose of humanitarian assistance in armed conflict. First of all, if there is no 
genuine commonality of values, then the very existence of the international 
community is questioned. This is not to deny the existence of an interna­
tional order (dominated by the United States of America (US) and the 
Bretton Woods institutions) and of international structures (above all the 
UN), but organizations like NATO illustrate the absence of common values. 
Secondly, if there is no genuine international community, then it is either 
impossible or impracticable, or both, to match rhetoric to reality because the 
question is: "whose" rhetoric? "Whose" reality? Thirdly, there is confusion in 
the very term "humanitarian intervention", for "intervention" is equivalent 
to war, whereas "humanitarianism" is about alleviating suffering (referring to 
the fundamental principles of the ICRC and Medecins sans Frontieres 
(MSF)). 

Fourthly, humanitarian action ought not to be part of some grand 
global project but instead more modest and limited. Like other "master 
ideas", humanitarian assistance risks being hijacked by some completely dif­
ferent agenda. Either agencies like the United Nations Development 
Programme (UNDP), which focus on development aid, have also engaged in 
humanitarian relief but with objectives altogether different to those of the 
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ICRC or MSF; or bellicose democracies like the US have reclaimed human­
itarian action, only to outsource and subcontract actual operations to pri­
vate, multinational companies, as both the State and the market view the 
humanitarian sector as a lucrative business. One of the main problems is that 
most funding originates from States, which resort to humanitarian assistance 
as a preferred form of justifying military interventions, in other words a form 
of "soft power". 

All these trends leave humanitarian assistance exposed to the twofold 
assault by States, which have reined in the independent players, and by cor­
porations, which compete with humanitarian organizations for government 
funding and contracts. But humanitarian assistance has also suffered from 
misguided expectations on the part the "humanitarians" themselves, who 
have moreover given in to the new ideology of the human rights' movement 
that has acted like a quasi-colonial power. Conclusion: humanitarian assis­
tance should refocus on its original mission. 

Panel presentations 

According to Agnes Callamard, an independent consultant on 
humanitarian and human rights affairs, Rieff's diagnosis of the humanitarian 
sector is broadly correct, but there are different explanations and perspec­
tives. While it is true that a tendency away from the original mission of relief 
aid to human rights activities has indeed occurred, it is also true that the 
debate on how to recover the original mission is largely self-referential. For 
instance, the dominant message of the heroic Western intervener saving the 
lives of hapless victims has not been challenged. Yet it sustains images, jar­
gons and practices that borrow heavily from the military sector and is both 
problematic and inappropriate to address the present and current challenges 
confronted by humanitarian agencies. The call for reclaiming humanitarian­
ism is not being associated with the beneficiaries of humanitarian assistance 
or the crisis-affected communities, as subjects of the humanitarian universe. 
Yet the nature of the relationships between the relief organizations and 
disaster-affected populations and their perceptions of each other are central 
to humanitarian actions and to redefinition of the humanitarian ethos. 
Instead of taking its moral cue from those suffering and surviving crisis situa­
tions, as suggested by Hugo Slim, the humanitarian ethos remains defined 
through and by one single player: the intervener. 

With the events surrounding 11September2001 and the US-led inter­
vention in Iraq, this modus operandi is no longer tolerated. Humanitarian 
crises have been exposed as eminently muddy and political. This exposure 
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has involved lifting the veil of the independent, technically superior, neutral 
and compassionate intervention that humanitarian players had taken great 
care to draw over their actions. With 9/11 in the background, the veil has 
been replaced by the cloak of the "dangerous other", with the other being 
largely defined as anyone who does not look, think or act like oneself. 

The humanitarian machinery is not geared to this context. It is still 
functioning on the assumption that disasters and emergencies are something 
on the margins of human existence, divorced from "normal" life, and that 
there are, somewhere far away, helpless victims in need of a heroic (Western) 
intervener. The humanitarian system is still clinging to the compassionate 
veil in a fashion that has become increasing self-referential. 

Missing from the current soul-searching exercises is the actual engage­
ment with the meaning and praxis of accountability. Humanitarian agencies 
can no longer assume their moral duty unilaterally. Instead, those affected 
must be genuinely involved in shaping the contours of the humanitarian 
response, mutually and reciprocally. Failure to do so brings into discredit any 
morally justified enterprise, including the humanitarian one. 

The humanitarian sector has reached such a stage. It must find ways to 
function outside an imperialist benevolent model, or else it will confront 
increasing levels of intolerance against humanitarian action and deadly 
attacks. 

Dennis McNamara, Inspector General at the Office of the United 
Nations High Commissioner for Refugees (UNHCR), corrected what he took 
to be a number of misperceptions. First of all, UNHCR has had multi­
functional tasks since its creation in 1951, and not just recently. Neither the 
mandate nor the ambition has expanded; what has expanded is the sheer 
scope of needs in terms of refugees, displaced populations and victims of war 
or of natural disasters. Secondly, what has also changed significantly is not the 
aspiration, but the political and security context in which humanitarian assis­
tance operates, since the work in conflict areas today is utterly different on 
account of the change in the technological nature of warfare. Thirdly, while 
independent organizations have always been easy targets, the most serious 
failure has been that of State responsibility, both individual and collective. 

This is not to say that the UN system is not problematic, but it is to say 
that it reflects the problems of the international system of nation-States. 
Fourthly, the single biggest obstacles to effective humanitarian assistance are 
the simultaneous militarization, politicization and privatization of humani­
tarian action, which have destroyed much of the independence of the 
humanitarian sector and undermined efforts to establish minimum 
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benchmarks for intervention. These three phenomena have also produced 
the wrong sort of division of labour, where the military, rather than effec­
tively securing a post-conflict situation, are requested to help rebuild the 
country and assume policing activities. A degree of political realism is 
needed so that conscious decisions about when the military should not be 
involved in humanitarian work may be made. 

Prof. David Sylvan (HEI) argued that any fears of over-politicization 
are misplaced. The notion of humanitarian relief is inherently political and 
should be responded to as such. Moreover, given the scale of the problems 
and the thin dividing line between "humanitarian" problems and "normal" 
problems of hunger, disease, etc., the only solution is to governmentalize the 
problem via some kind of State-like action at the international level. An 
analogy may be made here with the failure of humanitarian organizations at 
the domestic level in the nineteenth century. The one thing those organiza­
tions did then was to put the issue on the agenda for State action, and the 
one thing that humanitarian relief agencies can do now is to put the issue on 
the agenda for State-like action and thus, in effect, to propagandize for their 
own incapacity. 

Discussion 

The questions and discussion were concerned with four key topics: 

(i) 	 the politicization of humanitarian assistance; 
(ii) 	 the militarization of humanitarian assistance; 
(iii) 	 the privatization of humanitarian assistance; and 
(iv) 	 the need to "governmentalize" humanitarian assistance. 

One point that was repeatedly made was the importance of striking the 
right balance between different tasks, military or civilian, idealistic and prag­
matic. The main challenge for the humanitarian sector is and remains how to 
escape the trap of either being co-opted or becoming irrelevant - for 
instance, the UN serving as some "after-sales service provider to the US". 
There was strong disagreement as to the best way forward. While many main­
tained that a return to more exclusively humanitarian activities was necessary 
(leaving to others the public advocacy of human rights and issues of nation­
building), others contended that there is a vast silent majority of peoples 
across the globe who agree with aid and the underlying liberal values. 

The bone of contention was whether the dominant political and eco­
nomic model- in short, neo-liberalism - constitutes a viable and desirable 
vision for those in receipt of aid, and whether there is not a risk of utter self­
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complacency. So the point of stripping back agencies to their original mis­
sion is to engage in emergency relief aid, not in some grand ideological pro­
ject; to specialize in what they are most competent at, and not to run after 
donors' aid. The problem is the structure of funding: because the European 
Union (EU) and the Europeans have backed away, UNHCR depends 
increasingly on one donor and is therefore subject to huge political pressures. 
Another problem lies in the mix of motives on the part of the military 
involved in humanitarian missions; while the military may be used to pro­
vide security for humanitarian organizations, this should not be under the 
cover of "winning hearts and minds". On the other hand, it was argued that 
the dichotomy between power and principles should not be too sharply 
drawn, and that most military actions are a combination of striving towards 
a higher goal and of physical coercion. 

To the question whether there are any successful examples of humani­
tarian assistance, it was suggested that Sierra Leone and Mozambique could 
be seen as such and that it is essential not to confuse political, military and 
humanitarian crises. Afghanistan and Iraq are by no standards humanitarian 
crises, but Darfur in Sudan is. In terms of funding, it is the member States 
that are calling the shots: funding determines work, so Africa is being neg­
lected because there is a clear lack of willingness on the part of the donor 
governments. 

To the question as to what, if any, legal principles could guide humani­
tarian aid, some panellists responded that principles are preferable to discre­
tionary action, but the fact is that there are not as yet any well-defined, cir­
cumscribed norms, except for the fundamental principles of the 
International Red Cross and Red Crescent Movement. The crucial chal­
lenge is to devise norms that are not self-referential and also to unpack prin­
ciples such as independence and neutrality to test how they should function 
in real life situations, e.g. when negotiating access. However, other panellists 
questioned the inherent link between emergency relief aid and legal norms 
and principles. They advocated instead a new pragmatism that breaks with 
the new human rights idealism and puts pressure on national donor govern­
ments in such a way that they do not spend their entire funds on political 
and military crises (like the United Kingdom on Afghanistan and Iraq), but 
redirect their efforts to more traditional emergency relief and development 
aid. 
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Address: "International criminal law and humanitarian assistance" 

Judge Theodor Meron (President, International Criminal Tribunal for the 
former Yugoslavia) 

There has been tremendous progress in the evolution of institutions, 
rules and practices in international criminal law in recent years. First of all, 
1993 saw the establishment of the International Criminal Tribunal for the 
former Yugoslavia (ICTY), which today is composed of 14 permanent judges, 
9 ad !item judges and an Appeals Chamber. Similar tribunals have been set up 
for international crimes in Rwanda, Sierra Leone and Cambodia, etc. The 
development of the international criminalization of humanitarian law (IHL) 
has strengthened humanitarian assistance, for example, by criminalizing the 
prohibition of starvation and by imposing limits on States' ability to refuse 
humanitarian aid. The Rome Statute of the International Criminal Court 
(ICC) has been a most important development in this regard. It builds on 
the customary law of the Geneva Conventions and other efforts to prevent 
humanitarian workers from being the target of attacks. Such attacks on the 
UN, the ICRC and the civilian population inevitably weaken respect for 
humanitarian law and provide a pretext for parties to derogate from obliga­
tions under IHL. Indeed, since 1992, more than 210 UN personnel have 
been killed and more than 260 kidnapped. 

From the perspective of international criminal law, one of the main 
difficulties is to define what humanitarian assistance is. While there is debate 
at the margins, it is possible to define it as a set of efforts aimed at providing 
supplies that are essential to survival. Humanitarian assistance generally 
involves some kind of transfer of aid from the occupying power to the occu­
pied population. This aid is administered in emergency situations, frequently 
by NGOs, and the beneficiaries are civilians. A second difficulty is to define 
who is a target of attacks. Article 8 of the Rome Statute, which lists the war 
crimes over which the ICC has jurisdiction and was drawn up in the wake of 
experiences in both Somalia and Sudan, includes the crime of "intentionally 
directing attacks against personnel, installations, material, units or vehicles 
involved in a humanitarian assistance or peace-keeping mission in accor­
dance with the Charter of the United Nations, as long as they are entitled to 
the protection given to civilians or civilian objects under the international 
law of armed conflict". The ICC will have to decide which missions will fit 
in with the definition of "humanitarian assistance". Although certain pro­
tections already exist for UN personnel and humanitarian workers in 
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existing treaties, this provision clearly provides the basis for the prosecution 
of persons launching such attacks. It is also the first instrument to protect 
relief personnel in internal conflicts. The Statute for the Special Court for 
Sierra Leone has a similar provision. Taken together, these instruments indi­
cate a general consensus that deliberate attacks against humanitarian assis­
tance missions constitute a war crime. 

Furthermore, the deliberate starvation of the civilian population is also 
a war crime under the Rome Statute, including wilfully impeding relief sup­
plies as provided for under the Geneva Conventions. However, what is dis­
appointing is the fact that this provision applies only to international con­
flicts. Despite international condemnation of that practice, it remains a war 
crime only when committed during an international armed conflict. Such 
behaviour may nonetheless be prosecuted when committed during an inter­
nal conflict if it amounts to genocide or a crime against humanity. 

In terms of the crime of genocide, it is increasingly being accepted that 
starvation may fall into the category specified by Article II(c) of the Genocide 
Convention, which defines genocide as "deliberately inflicting on the group 
conditions of life calculated to bring about its physical destruction in whole or 
in part" when committed with intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such. The cases before the International 
Criminal Tribunal for Rwanda (ICTR) concerning Akayesu and Kayishema 
seem to support this view. Therefore, attacks on humanitarian missions could 
be considered as acts of genocide in internal conflicts, provided the requisite 
intention can be proved. Often, however, such attacks have other motivations, 
such as trying to weaken the resolve of international organizations or terroriz­
ing international workers. But the criminalization of the behaviour is tied to 
the intention towards the beneficiaries. In any case, an excessive invocation of 
genocide will only serve to devalue the concept. 

It may also be argued that attacking humanitarian workers could amount 
to a crime against humanity under Article 7 .2 (b) of the Rome Statute, which 
provides that '"Extermination' includes the intentional infliction ofconditions 
of life, inter alia the deprivation of access to food and medicine, calculated to 
bring about the destruction of part of a population", when committed as part of 
a widespread or systematic attack directed against any civilian population, 
with knowledge of the attack. Here the crime is not directly harming humani­
tarian missions, but harming the beneficiaries of such aid. While there is no 
need to prove the intention of destroying a particular beneficiary group in 
whole or in part (as for genocide), there is a need to show that these conditions 
were calculated to destroy a part of the population. 
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In terms of protecting humanitarian assistance workers, it is true to say 
that criminalization does not solve the problem of attacks on such workers. 
Beyond international criminal law, what is needed is a renewed commitment 
to international ethics and notions and practices of chivalry in belligerency, 
e.g. by removing any international and national political and cultural barri­
ers and thereby also some of the cultural or religious legitimacy for such acts. 
By treating those who commit such attacks as war criminals, the interna­
tional community will be reaffirming the work of the UN and the ICRC as a 
matter of law and morality. 

Humanitarian assistance, criminal law enforcement and human 
rights 

The chair, Prof. Vera Gowlland (HEI), raised various key questions at 
the beginning of the session: what do we mean by humanitarian assistance? 
What kinds of assistance are we talking about? Should the question be 
looked at from the point of view of State responsibility vis-a-vis humanitar­
ian assistance? 

Lead Speaker: Prof. Louise Doswald Beck (H El) 

This topic may be approached from the perspective of the responsibil­
ity of the State with regard to the armed conflict on its territory and the 
responsibility of third States. In both IHL and human rights law, there is a 
requirement for States to ensure that their populations are provided for. This 
obligation covers both the direct provision of humanitarian aid and receiv­
ing it from outside sources. A question that arises therefore is: has the inter­
national community shifted responsibility by passing resolutions in multilat­
eral fora insisting on the provision of humanitarian assistance by humanitarian 
organizations? 

In terms of IHL, obligations exist for the provision of medical treat­
ment to both the military and civilians, and of food and water to the civilian 
population. Intentional starvation of the civilian population was tradition­
ally not seen as a major problem. In 1977, at the Diplomatic Conference, 
delegates decided to improve the law so as to counter this method of warfare. 
Additional Protocol I accordingly prohibits deliberate starvation, including 
deliberately destroying supplies, and also obliges States to grant access to 
relief supplies, subject to security conditions. Starvation is similarly prohib­
ited in Additional Protocol II, although there is no provision in it stipulating 
that access must be allowed to relief supplies. It is generally accepted that 
these new rules have become part of customary law. The UN has some 
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practice of criticizing methods of warfare that result in starvation, but has 
passed a very large number of resolutions criticizing States for not giving 
access to relief suppliers, including in non-international armed conflicts. 
This practice indicates that such a rule (that States must allow the supplying 
of relief) has become a part of customary international law. 

Under human rights law, certain derogations are possible in times of 
pubic emergency. Article 4 of the International Covenant on Civil and 
Political Rights (ICCPR) makes it clear, however, that the right to life is 
non-derogable. Human rights bodies have taken this right to include not 
only the prohibition to kill, but also the obligation for States to undertake 
positive measures to protect life. The prohibition of inhuman treatment is 
also non-derogable, and has been interpreted as covering the withholding of 
treatment from detained persons. However, the most relevant instrument is 
the International Covenant on Economic, Social and Cultural Rights 
(ICESCR), which does not provide for any derogations whatsoever. This 
covenant requires every State party to take steps to achieve progressively the 
full realization of the rights recognized therein, including the right to food 
and the right to health. While States remain reluctant to accept their obliga­
tions, despite their treaty character, a committee was set up in 1985 which 
receives State reports and adopts General Comments to give specific content 
to the obligations under the covenant. In this regard, General Comment 3 
stated that some rights must be immediate, such as the right to non­
discrimination. Furthermore, if any group of persons are deprived of funda­
mental rights, this constitutes a prima facie failure of the State to respect its 
obligations. By intimating that States must use "all available resources" to 
fulfil their obligations under the covenant, the need for States to accept 
relief supplies is reinforced. 

General Comment 12 concerning the right to food lays down that 
States must not prevent people from getting food by their own efforts and 
contains an obligation to facilitate access to food, thus mirroring the obliga­
tion in IHL. If persons are unable to obtain adequate food, States must 
ensure that it is provided directly. A distinction must be made between a 
genuine inability of a State to fulfil its obligations and an unwillingness to do 
so. By refusing aid from the international community, a State would be seen 
as being unwilling, rather than unable, to fulfil its obligations under the 
covenant and could be held responsible. General Comment 14 on the right 
to health highlights the need to have health care available without discrim­
ination and the obligation to respect this right, and thus not deliberately pre­
vent people from having access to such care. From this, the rule can be 
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derived that States must not use nuclear or biological weapons in armed con, 
flicts and must not restrict access to medical care, as to do so is a violation of 
IHL. It also implies that States must allow relief organizations to provide 
health care. 

Is there a duty for non,belligerent States to provide humanitarian aid 
under IHL? No such rule would appear to exist in treaty or in customary law. 
Common Article 1 of the Geneva Conventions requires all States parties to 
respect and ensure respect for the rules contained therein, but this generally 
means that States must endeavour to ensure that other States do not violate 
their obligations. Under the Rome Statute, the International Criminal 
Court has jurisdiction over the war crime of wilfully impeding relief supplies, 
but only when it is committed during international armed conflicts. 
However, a serious violation of IHL is deemed to be a war crime, and 
Security Council resolutions condemning such acts would seem to show that 
this behaviour, whenever committed, is such a serious violation. Under the 
principle of permissive universal jurisdiction, therefore, any State could 
indict someone for not allowing such relief. The question of whether a per, 
son from a third party State could be held individually criminally responsible 
for not allowing the provision of aid remains a question for discussion. 
There does seem to be a lack of clarity about third States' obligations in 
terms of humanitarian assistance. The inability of victims to make individual 
petitions under ICESCR is another weakness in the enforcement of human, 
itarian obligations. So in short, there is a gap between the internationally 
recognized duty to provide relief in both international and national conflicts 
and the effectively enforceable duty of care on the part of third States. 

Panel presentations 

According to Jelena Pejic (ICRC), it would appear that recent events 
have led to a blurring of the distinction between the law regulating recourse to 
force (jus ad bellum) and that governing the way in which force is used (jus in 
hello), in the sense that the perceived "justness" of intervention has sometimes 
led to the defacto suspension of human rights law or to the "relaxing" ofcertain 
obligations under international humanitarian law (IHL). It should be made 
clear that, despite any moral justifications for intervention, once armed force is 
used IHL becomes fully applicable. With regard to the debate on humanitarian 
intervention, she remarked that at the latest International Conference of the 
Red Cross and Red Crescent, a reference to the concept of human security was 
removed from the draft declaration because some delegations felt that the con, 
cept could be stretched to include the right of humanitarian intervention, 
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which they opposed. Referring to the "back-to-basics" approach advocated by 
some participants, she said that it is important to know exactly what it means 
in terms of law, mandates or guiding principles. If it refers to international law, 
then it is ill conceived because it seems to suggest that the law is sufficient as it 
stands. If it refers to manqates, it is not clear how international regulation of 
NGO mandates would affect the mandates of existing organizations. 
Moreover, the "back-to-basics" approach seems to advocate a reductionist 
view of the ICRC's mandate as encompassing just basic protection and assis­
tance. The mandate of the ICRC, however, is not based solely on the Geneva 
Conventions or the Additional Protocols, but also on the Statutes of the Red 
Cross and Red Crescent Movement, including the important Article 5, which 
provides the organization with a "right of initiative". If the said approach refers 
to the guiding principles of the ICRC, then it is equally ill conceived, because 
only the principle of impartiality is laid down in the Geneva Conventions. 
Other fundamental principles such as neutrality and independence are princi­
ples of the Red Cross and Red Crescent Movement. Not all organizations 
working in conflict zones are neutral and not all should be so. It is therefore 
not advisable to lump all humanitarian organizations and human rights and 
development agencies together. 

In fact, what recent events and legal developments demonstrate is that 
the two crucial issues are enforceability and political will. In order to ensure 
compliance with IHL outside of the criminal realm, there are three types of 
rules which parties to a conflict should abide by: (1) preventive rules (for 
example, complying with the rules of the conduct of hostilities so that the 
due distinctions are made between civilians and the military, including pre­
venting forced displacement and protecting the environment and civilian 
objects); (2) rules on humanitarian assistance (if the preventive rules are not 
successfully applied) such as providing relief for the civilian population and 
ensuring the security of humanitarian personnel; and (3) individual and col­
lective relief for persons in the power of a party to the conflict, whether 
interned or detained. Importantly, the ICRC Study on Customary Law of 
IHL is likely to show that the rules governing the provision of relief are prac­
tically the same in international and non-international armed conflicts. 
Criminal law is unlikely to be the best way of enforcing IHL because it is 
always an ex post facto measure. More needs to be done to ensure compliance 
during armed conflicts. 

It appears that the problem of enforceability of IHL lies less in a lack of 
mechanisms than in the lack of political will to utilize existing instruments. 
A new mechanism, such as a commissioner or commission on IHL to hear 
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individual complaints of violations thereof, has been suggested. But it may 
be asked why such a new mechanism would be any more successful than 
existing ones, such as the International Fact-Finding Commission, which is 
in danger of falling into abeyance. The real question, therefore, is how can 
political will be generated in this regard? 

Prof. Marco Sassoli (University of Geneva) argued that there contin­
ues to be a primacy of State consent and State action notwithstanding inno­
vative interpretations of international legal provisions. Although interna­
tional customary law can overcome the need for State consent under treaty 
law, can custom be created simply by the practice of States passing resolu­
tions in the face of State inaction on the ground? The selectivity of State 
support for rules of IHL undermines its credibility. At the criminal level, 
even though international customary law has eliminated de jure absolute 
State sovereignty, States do not follow suit and are thereby undermining the 
de facto application of the universal jurisdiction already in place. In the case 
of Switzerland, for instance, prosecution on grounds of a violation of interna­
tional criminal law can only take place if there is a genuine link between the 
person in question and Switzerland; since a recent change in legislation the 
mere physical presence on Swiss territory (e.g. consulting one's banker) is no 
longer sufficient. Similarly, Belgium has been forced to amend its law on uni­
versal jurisdiction, and Spain has reinterpreted its legislation to limit what 
was universal jurisdiction to passive personality jurisdiction. The 
International Criminal Court (ICC) is symbolically important, but to really 
get results in international criminal law, national prosecutions are vital. 

Criminalization may facilitate the return to peace in countries recover­
ing from conflict by individualizing the punishment of wrongdoers (and 
thereby avoiding collective punishment resulting from sanctions, for exam­
ple). However, it is equally important to stress that criminalization is not a 
miracle solution and represents only one response to socially violent behav­
iour. This is because, first of all, criminalization only ever has a preventive 
effect if the probability of being caught and prosecuted is high, which cur­
rently it is not. Secondly, the perception of legitimacy of the prosecuting 
forum is essential in the society of the accused. The ICC is an important step 
in this regard. The ICTY, for example, enjoys little legitimacy in the eyes of 
many in Belgrade and therefore has little effect within Serbian society. The 
ICC needs to stand as a symbol of international justice, while national courts 
do the actual job of prosecuting. 

In a similar vein, Nicholas Howen (International Commission of 
Jurists) claimed that there is a need in the present environment to reaffirm 
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basic principles and to reject pragmatism with regard to "how much" human 
rights law and IHL should be respected in a given situation. In particular, he 
drew attention to the specificity of military justice (which Clemenceau had 
defined as that which is to justice what military music is to music). The main 
problem with military justice is the absence of independence and impartial­
ity of the process. Furthermore, in relation to the revelation of abuses by US 
soldiers and private contractors in Iraq, it could be seen that traditional 
human rights checks and balances from the moment of arrest, right through 
to detention and trial or release, are being ignored. Although there is a well­
formed body of human rights standards, the current approach is to pick and 
choose, thereby elevating exception as the new rule. Such an environment 
makes situations such as the mistreatment of prisoners in Iraq much more 
likely to occur. Respecting fundamental human rights standards, such as the 
right to habeas corpus and guaranteeing detainees' access to the outside 
world, would reduce these kinds of risks. The pragmatic approach to human 
rights which says that a little bit of human rights is sufficient is ill-advised 
and legally wrong; while IHL may modify human rights during armed con­
flicts, it does not suspend them; they continue to apply. 

Discussion 

The discussion concentrated on the usefulness of the "back-to-basics" 
approach and on the division of duties and tasks between organizations that 
deal with human rights and those that deal with humanitarian assistance. 
Many humanitarian organizations are taking on human rights issues because 
they are attractive to donors. The problem is: how can an organization be 
impartial and humanitarian if it is also reporting on human rights violations 
and taking political sides? On the other hand, human rights organizations 
want to be become humanitarian because everything is becoming contrac­
tual. Hence the autonomy of all players is being curtailed by the nature of 
donations, which nowadays tend to be short-term contracts rather than 
long-term grants. A further question is whether international public or inter­
national contractual law might be effective alternatives to hold non-State 
players accountable. Most panellists argued that war is simply becoming too 
fashionable and that State compliance with international law is becoming 
increasingly selective. IfStates lose sight of the fundamental rule prohibiting 
recourse to the use of force, the rest is "just window-dressing". 

What is needed, therefore, is to strengthen both the individual right to 
petition and international tort law to hold private contractors accountable for 
their acts. More specifically, among alternative law enforcement mechanisms 
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there are provisions in public international law, due diligence rules and laws 
that regulate the delegation of State responsibility to private contractors. It 
was also stressed that Security Council resolutions granting immunity to troops 
and private contractors are a serious step back in efforts to secure human rights 
and humanitarian assistance through international legal provisions. 

On the question of operating procedures, it was asked whether the ICRC 
should review its working principles (especially confidentiality) in view of the 
fact that the mistreatment of prisoners in Iraq only stopped once the media got 
their hands on the leaked ICRC report. Furthermore, since the bomb attack 
on the ICRC in Baghdad, should not the ICRC consider compromising cer­
tain principles, like that of not accepting armed escorts, in order to ensure that 
it can continue working in all environments? To these questions, it was replied 
that as long as the ICRC feels that results are being achieved through its con­
fidential dialogue with a State party, it will continue pursuing this avenue. 
Moreover, to have expected the ICRC to speak out publicly only about pris­
oner abuse in Iraq does not take into account the way in which the ICRC 
reacts to situations in other detention centres around the world. Regarding 
security, as a general rule the ICRC would not accept armed escorts, but would 
contemplate the temporary use of such escorts in very specific situations, such 
as when its relief operations are threatened by banditry. 

Protecting the protectors: the role of the military in humanitarian 
assistance 

The chair, Prof. Victor-Yves Ghebali (HEI), remarked that Somalia 
provided a paradigmatic illustration of the problem of the military being 
involved in humanitarian missions, as well as the need for protection in 
volatile environments. He also underscored the relevance of subcontracting 
a permanent member of the Security Council to carry out military assistance, 
e.g. France during the 1994 genocide in Rwanda. Finally, he asked panellists 
the basic question of whether humanitarian assistance can be or has been 
prevented by the military. 

Lead Speaker: Mark Laity (former Special Adviser to the Secretary­
General of NATO and now a consultant to SHAPE, speaking in a perso­
nal capacity) 

From the perspective of NATO the title of the present subject would 
be challenged: the protectors are not only the humanitarian workers, 
because soldiers regard themselves as protectors as well, not least since the 
end of the Cold War and the change in the nature of conflicts. This change 
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means that most, if not all, military interventions are also peace support 
operations (e.g. Bosnia, Kosovo and Afghanistan), at least as far as NATO's 
interventions are concerned. NATO missions now involve such tasks as the 
protection of aid convoys and the stabilization of post-conflict situations. 
This has been a challenge to both NATO and NGOs, some of which had an 
anti-military instinct largely based on their experience of non-NATO 
armies. Initially, when western armies first deployed in Bosnia, some NGOs 
found it difficult to accept them and to work with and alongside these forces. 
However, mutual experience in the Balkans has changed this; the recogni­
tion that the military can often give an added value to the work of NGOs is 
leading to increasingly good cooperation. This cooperation has come about 
as a result of pragmatism on both sides and a confluence and continuity of 
shared interests, e.g. the construction of refugee camps in Kosovo. 

However, it is also true to say that the positive climate generated in the 
Balkans has changed since 9/11 for a number of reasons. First of all, the inter­
ventions in Afghanistan and Iraq did not have the same level of international 
acceptance. While NGOs accepted with reservations that there was a just 
cause in Afghanistan, there was far more antipathy towards the conflict in 
Iraq. NGOs cover a huge range of causes and views, and the fact that many 
were critical of the occupation of Iraq does affect their willingness to cooperate 
or coordinate with the Coalition. Secondly, the way in which wars are fought 
has changed. In peace support operations there is an integration of all sorts of 
different dimensions beyond straightforward warfare, for instance "winning 
hearts and minds" and including the delivery of humanitarian assistance dur­
ing and after the hostilities. This blurs the traditional clear-cut lines, and when 
stabilization and support for the civilian authority is a military task it is simply 
unrealistic to think that the military should not get involved on the fringes of 
humanitarian work if such work is part of the mission's success. 

A good example is institutions like the Provincial Reconstruction 
Teams (PRTs) in Afghanistan. These are not traditional military units but 
have a variety of functions, which may give NGOs the feeling the PRTs are 
moving onto the NGOs' turf. We do need to respect each other's roles, but in 
these more complex scenarios we also need an intelligent approach to each 
other's concerns. Nor should anyone pretend that somehow NGOs are above 
the conflict. Ideally relief aid should be directed impartially to the victims of 
conflicts, yet NGOs know that in reality this does not always happen; it can 
even fuel a conflict when those fighting grab the aid. Sometimes aid has 
even been given to fighters in order to ensure that aid convoys can pass. On 
the part of the military, aid may be given benevolently, but in a "targeted" 
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way to ease political problems, leading to accusations of the politicization of 
aid. The speaker argued that, however unwelcome they may be, aid did have 
political dimensions and it was naive not to realize this. 

A further dilemma is that NGOs have an understandable stake in 
being seen to be independent, yet at the same time require security in order 
to dispense aid, which raises the question of the nature and extent of military 
escorts. The UN and NGOs prefer area security to escorted convoys, in order 
to minimize contact with the military, but in lawless areas such as parts of 
Afghanistan it is impossible for the military to guarantee area security. 
Another problem is that in some of the recent conflicts aid agencies are seen 
by terrorist and extremist groups as being linked with western political agen­
das and are therefore seen as "legitimate" targets for terrorist groups. In other 
words, the NGOs' view of themselves as independent apolitical providers of 
aid and assistance, who are above the conflict, is not accepted by some of 
those involved in the fighting who do not recognize their neutrality. This is 
a growing problem. All these tendencies demonstrate the increasing tension 
between the need for security and the need for independence. 

Panel presentations 

Michel Arrion (European Commission) explained that humanitarian 
assistance is a mixed competence, both in terms of national and European poli­
cies and between European institutions. The Commission implements a 
European humanitarian policy, while the EU Member States continue imple­
menting their national humanitarian policy. There is so far no specific legal 
basis in the various European treaties, so humanitarian assistance has been 
dealt with as part of external relations and development cooperation, but the 
new constitution may well provide the desired legal framework within which 
to organize and implement EU humanitarian assistance. European humanitar­
ian assistance is based on the fundamental humanitarian principles, as defined 
by a 1996 Regulation. While neutrality is mentioned in the preamble to the 
Council Regulation on humanitarian assistance, a majority of member States 
rejected the reference to neutrality in operative provisions, but the draft text of 
the new EU Constitution finally does refer to this principle. It must be noted, 
though, that in practice it can be schizophrenic: one and the same European 
Commissioner would suspend development aid for a developing country, only 
then to grant humanitarian assistance to the victims in that same country. 

However, using humanitarian aid to further political goals is not an 
acceptable practice. For example, the European Commission objected to the 
practice of the Coalition forces in Afghanistan dropping pamphlets saying that 
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aid would be given in exchange for information. Military operations disguised as 
humanitarian missions are dangerous and ill-advised, confusing the populations 
receiving assistance and putting the lives of aid workers at risk. Military protec­
tion of humanitarian workers should only be provided in a limited manner and 
only at the request of the respective organization. A reinforced common secu­
rity and defence policy is desirable, not to create a political, legal and institu­
tional framework for humanitarian interventions but for the sake of a clearer 
division oflabour between different EU institutions. The objective should be to 
distinguish between relief aid, development aid and long-term solutions to the 
underlying problems. In this sense, humanitarian assistance should not be seen 
as crisis management but as ad hoc targeted help that provides essential supplies 
for the victims of conflicts. The latter are - or should be - the prime benefi­
ciaries of protection. However, a more fundamental question is the nature and 
operation of donation and funding, which should focus on values of impartiality 
and neutrality and which should again be long-term commitments. 

Colonel Bruno Roesli from the Swiss Army held that the prime role for 
the military is the establishment, creation and expansion of a safe and secure 
environment. The planning, management and actual execution of humani­
tarian assistance should be done by civilian humanitarian agencies whenever 
the situation allows. Especially at the start of an international intervention, 
situations may occur in which the integrated coordination of all military and 
civilian activities, including relief for the civilian population, has to be pro­
vided by the military. Such was the case in Kosovo in mid-1999, when 
KFOR (Kosovo Force, the NATO-led international force in Kosovo) had to 
contend with a complete breakdown of local law and order and vital civilian 
infrastructures, and international organizations were only gradually building 
up their own structures and capabilities. However, this period of military­
dominated management should remain the very rare exception. In order to 
smooth the way for cooperation between military and civilian players in 
complex emergencies, every effort should be made to bridge the existing cul­
ture gap between them. Everyone involved in multinational crisis manage­
ment and humanitarian assistance is still struggling with the strategic impli­
cations of 9/11. Existing guidelines for civil-military cooperation in 
humanitarian assistance have proved to fall conceptually short of existing 
and emerging requirements. Rather than trying to formally negotiate new 
guidelines, which are prone to being already outdated when signed, an insti­
tutional, regular and structured civil-military dialogue was advocated. 

Hugo Slim from the Centre for Humanitarian Dialogue in Geneva 
argued that there is inevitable ambiguity between military and humanitarian 
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players - throughout history people trying to be humanitarian have 
required the use or protection of armed force, while soldiers have often felt it 
necessary to carry out humanitarian acts. Secondly, all military forces have 
humanitarian responsibilities and must take them seriously, which is to say 
that soldiers should be humane and compassionate in warfare and that they 
are bound by obligations under the rules of the law of war. He also cautioned 
against excessively simplistic oppositions and categorizations. There is not 
only NATO and the West on one side and everyone else on the other side: 
the players can also be mandated or non-mandated troops, belligerent or 
entrusted with peace missions; there can be insurgents as well as government 
counter-insurgents, not to forget the increasing number of private military 
companies. Other criteria can cut across all these categories. 

Moreover, it is indispensable to distinguish the wide range of different 
roles that all these different players can take on. They include: 

(i) 	 area security, i.e. securing an environment and thereby enabling 
humanitarian organizations to access certain areas; 

(ii) 	 close protection of vulnerable groups and humanitarian workers and 
organizations; 

(iii) 	 providing and distributing aid; and 
(iv) 	 providing logistics to enable others to distribute aid. 

The predominant considerations raised by the question whether to 
protect the protectors seem to be as follows: motives, legitimacy, compe­
tence, perception, and the risks involved in the so-called phenomenon of 
"cross-dressing". All are complicated by overlapping motives. On the one 
hand, NGOs have sometimes happily joined with brutal military forces (e.g. 
Mozambique, Sandinistas in Nicaragua). On the other hand, there are con­
flicting moral values at work, for instance with respect to insurgency and 
counter-insurgency. At other times, humanitarian organizations and the mil­
itary have the same goals, such as providing food, water and shelter. 

In his presentation, Balthasar Staehelin (ICRC) argued that in an increas­
ingly polarized world, humanitarian actors face the danger of being both instru­
mentalized and rejected. The legitimacy of humanitarian actors is linked to their 
strict adherence to an impartial - and as regards the ICRC - an independent 
and neutral approach. Ifhumanitarian action is used as a tool to further a politi­
cal and/or military agenda, humanitarian actors become the target of the adverse 
party to a conflict. The growing insecurity of humanitarian actors today under­
lines the imperative need to separate humanitarian from political and military 
action, not to integrate it! In this light, the ICRC is opposed to concepts such 
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as the PRTs: they constitute a dangerous blurring of lines where military and 
humanitarian actors appear without clear distinction and where the delivery of 
aid is at times made dependent on the local communities' collaboration with war 
efforts. This violates the principles of impartiality and neutrality and may even­
tually lead to rejection of humanitarian aid or aid workers. 

Humanitarian and military actors should co-exist - clearly distinct ­
with mutual respect for the respective mission. Military actors play a key role 
in the implementation of IHL: their compliance with the law leads to a pos­
itive impact in humanitarian terms. Also, the creation of a stable and secure 
environment, arms collection and overseeing demobilisation are all military 
tasks greatly contributing to improving the situation in humanitarian terms. 
There may be times when non-military actors are unable to deliver aid and 
where military actors have to step in. But this should be a last resort since the 
military are neither trained nor equipped to do so. 

The ICRC follows an approach based on its strict adherence to the prin­
ciples of the Red Cross and Red Crescent Movement. The principle of inde­
pendence entails that it refuses to be part of the "political toolbox", while the 
principle of neutrality ensures an ongoing dialogue with all parties to the con­
flict without blame or fault for political stances being ascribed. Impartiality 
remains the principle by which unconditional assistance is provided, depend­
ing on needs alone. 

The war in Iraq can serve as an illustration to show what this con­
cretely meant. The ICRC decided to remain present and operational in Iraq 
during the war and maintained a close dialogue with all parties including the 
former Iraqi government. This strictly neutral and independent approach, 
exclusively centred on the protection and assistance needs of war victims on 
all sides, enabled the ICRC to enjoy the trust of the warring parties, which 
was a precondition for many vital operations. To give but one example: in 
March 2003, when Basra was surrounded by UK troops but the Iraqi gover­
nor was still in power, ICRC teams managed to operate across the front-lines 
to repair the main pumping-stations which averted a major health crisis. 
Tragically, in summer and autumn 2003, the ICRC suffered deliberate 
attacks against its personnel and its delegation in Baghdad. It decided never­
theless to stick to its approach which excludes resorting to military protec­
tion, even if that meant adopting a more discreet approach including the 
temporary closure of its offices in Baghdad and Basra to the public. The 
ICRC security concept relies on its acceptance by and dialogue with all 
actors of violence in a given context. Where this acceptance is lost, the 
ICRC strives to restore it. Certain elements are in the hands of the ICRC, 
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but the overall direction humanitarian action will take may well affect its 
capacity to resist the vicious circle of instrumentalization and rejection. 

Discussion 

In the first part of the discussions, the speaker spelled out his view on 
the role of aid organizations. Asked whether the tension between independ­
ence of, and support for, aid organizations is not only at the operational level 
but also at the strategic level because donor States have an overt political 
agenda and tailor their funding accordingly, he maintained that the neutral­
ity of all aid organizations is fast being eroded, however much they wanted to 
preserve it. This even applied to the ICRC despite its continuing firm adher­
ence to that concept, for which it was hugely respected within NATO. He 
argued that the traditional freedom of NGOs to work in conflict zones 
depended on everyone involved, including the various factions, accepting 
the "rules of the game", but that some of the new terrorist and fundamental­
ist groups did not accept the idea of neutrality and actually targeted aid 
organizations - he wondered whether neutrality could survive. He also sug­
gested that some NGOs were more political than they liked to admit, with 
their own agendas sometimes tailored to competing for funds with other aid 
organizations, which could also lead to a lack of coordination among such 
organizations. More generally, faced with a question about neutrality and the 
Western stance towards the Bosnian Serbs, he contended that the ICRC was 
rigorously apolitical, whereas other aid organizations were less so in practice. 

Other panellists challenged this interpretation, arguing instead that 
political agendas and funding on the part of States have forced aid organiza­
tions to compete for funds and to take sides. However, this has not entailed 
any relinquishing of neutrality, independence or impartiality with respect to 
their fundamental stance. Maintaining neutrality while needing to "confront 
the truth" is difficult, they said, but there is no evidence that NGOs are not 
trying to make the principle work. 

There was also disagreement between panellists on whether and, if so, 
to what extent early coordination in pre-conflict situations can avoid prob­
lems of delivering humanitarian assistai:-ice in post-conflict situations. Some 
argued that this is inherently problematic because it takes the conflict almost 
for granted and makes it quasi-inevitable, never mind the impossibility of 
planning for highly contingent events. Others, however, held that such 
coordination can be tremendously helpful, e.g. in the aforesaid case of Basra 
in Iraq. The question is: what do you discuss and with whom? The ICRC had 
very productive contacts with both Iraqi and Coalition forces before, during 
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and after the conflict. The European Commission had also begun coordina­
tion talks as early as possible in the lead up to the conflict. What is crucial is 
confidentiality and trust of all the parties involved. Better organization and 
coordination between NGOs at this stage would also be helpful. 

The problem of the irrelevance of IHL when there is a great disparity 
between the size and strength of the parties to a conflict was raised. Such 
inequalities tend to lead to temptation for the weaker side to resort to unlawful 
methods of warfare, such as perfidy. For guerrillas, strict compliance with the 
rules of IHL means leaving themselves open to a likely defeat. How are such bel­
ligerents to be persuaded to obey the rules of combat? The panel answered that 
justifications put forward by the weaker parties for recourse to unlawful methods 
of warfare tend to lapse into arguments based on jus ad beUum. Nonetheless, 
there have been some examples of guerrillas being able to induce the stronger 
party (the government armed forces) to change policy, for example Hezbollah 
convincing Israel to leave Lebanon. It was also suggested that the application 
of Additional Protocol I would solve some of the problems associated with 
recourse to perfidy. It should also be recognized that guerrillas are increasingly 
waging wars against civilians, in breach of the basic protection that is the 
essence of IHL. These unresolved problems with regard to the application of 
IHL to asymmetrical conflicts highlight the fundamental question of whether 
armed struggle is always the best means to resolve a dispute. 

Sustainable assistance to the victims of armed conflicts and post­
conflict nation-building 

The chair of the final session, Bertrand Ramcharan, Acting High 
Commissioner for Human Rights (OHCHR), set out some of the central 
questions and issues with regard to sustainable assistance to victims and post­
conflict nation-building: 

(i) 	 the distinction between national capacity and international assistance; 
(ii) 	 the need to marshal national capacity; 
(iii) 	 the importance of a rallying vision (vision rassemblante) for nation­

building; 
(iv) 	 how should international interest in national scenarios be sustained 

once a conflict has subsided; 
(v) 	 how should assistance be drawn down from core areas; 
(vi) 	 how should assistance needs be monitored as the situation evolves; 
(vii) how should humanitarian imperatives be sustained in the face of dwindling 

resources. 
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Lead Speaker: Alvaro de Soto (UN) 

De Soto argued that humanitarian assistance and nation-building are 
- or at least should be - unrelated and that it is preferable to speak of post­
conflict peace building, rather than nation-building. This has been UN policy 
at least since the 1992 report Agenda for Peace on enhancing the UN's capacity 
for preventive diplomacy, peace-making and peace-keeping. This report 
defines peace-building as a "set of activities with view to ensuring that a con­
flict will not recur". In practical terms such activities include, at their core, 
the building up of civilian institutions so as to ensure that channels are pro­
vided for addressing grievances that in the past have led to armed uprising or 
confrontation. Many if not most internal conflicts arise because of authori­
tarian or exclusionary policies. 

However, the inclusive approach advocated by the UN can create 
clashes, to the extent that some objectives directly conflict with others. For 
instance, in the case of El Salvador, the International Monetary Fund (IMF) 
and the World Bank (WB) helped design stabilization and structural adjust­
ment programmes that involved substantial cuts in public spending, the low­
ering of public deficits as well as the restructuring of national debt. Yet at the 
same time, effective peace-building required higher public expenditure, inter 
alia by way of "soft loans". 

Whatever the problems may be, it is clear that there is no genuine alter­
native to an approach that includes all players on which viable settlements rely, 
as evinced by the relative success of this approach in post-conflict situations as 
varied as Guatemala, Bosnia and Kosovo. For instance, the proliferation of play­
ers in Bosnia's post-conflict scenario inspired the "4-pillar" solution in Kosovo. 
One of those pillars in Kosovo was humanitarian assistance, which was not for­
mally part of the post-conflict settlement in the core sense of reintegrating for­
mer combatants and creating an institutional framework to mediate future ten­
sion. During the negotiations over the reunification of Cyprus, the UN brought 
in the IMF and potential donors to show the Cypriots that the international 
community would be there for them should the settlement go forward. 

The point is not to confuse humanitarian assistance and peace-building, 
but to concentrate on specific needs at particular moments in time: the first 
step is to involve the international community in terms of conflict preven­
tion, which continues to be radically insufficient in both nature and scope. 
Secondly, if there is a situation of internal conflict or inter-State war, there 
is of course no alternative to humanitarian assistance. But this assistance is 
in no way part of the same settlement or toolbox as peace-building and 
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reconstruction. The reason is that the effectiveness of humanitarian assis­
tance is not as dependant on inclusiveness, consensus and common values as 
peace-building. The latter is always some form of social engineering, requiring 
a consensual approach that brings in all relevant players and also requiring 
political direction. Referring to Isaiah Berlin, Alvaro de Soto remarked that 
not all human values are necessarily convergent, and that it is therefore a 
matter of political choice which values to adopt, defend and promote. 

Panel presentations 

In her presentation, Esther Brimmer, Deputy Director of the Centre for 
Transatlantic Relations, Johns Hopkins University SAIS, focused on four issues: 

(i) the multifaceted dimension of sustainable assistance; 
(ii) transatlantic relations and sustainable assistance; 
(iii) post-conflict conduct and legitimacy; and 
(iv) recovering conflict prevention. 

First of all, regarding sustainable assistance, she argued that early plan­
ning and provision of funds are absolutely central to the outcome. This is 
because economic and social needs begin to arise early in conflict situations, 
when it is infinitely more difficult to devise strategies. Assistance, if it is to be 
sustainable, requires funding at an appropriate level: for instance, US fund­
ing for Afghanistan was a priority in 2002, but there were no provisions for it 
in the 2003-2004 draft budget until Congress forced the Bush 
Administration to redeploy funds. What this also highlights is the impor­
tance of continuous political support and the right division of labour: who 
does what and when. At least two key questions arise: is there some contin­
uum between relief and development aid? Is it more politically sustainable 
that the UN subcontracts operations to coalitions of national governments 
or regional organizations or that the UN conducts operations directly? 

Concerning transatlantic relations, she said that there is a balance to be 
struck between bilateral and multilateral approaches to conflict management. 
While there is no blueprint for intervention, it is clear that the use of as many 
channels as possible provides more mileage. Among the many questions, she 
drew particular attention to the following two: how to bring about the neces­
sary political will to intervene and to engage in sustainable assistance? How to 

back advocacy of intervention with the required resources, i.e. how to match 
funds to rhetoric? Also, is it possible to recover the engagement for peace­
keeping after recent events (pointing out that the US is unlikely to engage in 
more peace-keeping after Iraq)? She argued that there are times when military 
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force is appropriate; the question remains: when are those times? As for post­
conflict conduct and legitimacy, three factors determine whether assistance is 
and remains legitimate: the rule of law, a continuous balance between bi- and 
multilateral approaches and the impact of different policies on peace­
building. For instance, in recent times humanitarian assistance has been 
undermined by human rights abuses and democracy in Iraq has been under­
mined by abuses - torture - at Abu Ghraib. On the latter issue, Ms 
Brimmer emphasized that the mistreatment of prisoners is morally reprehensi­
ble, nor is it, moreover, a pragmatic step towards improving the situation in 
Iraq. Finally, the Iraq campaign has also permanently undermined efforts to 
recover conflict prevention as a means to give reality to the concept of pro­
tection. Among those supportive of multilateral engagement, there need to 
be decentralized networks working on the problems and able to think about 
them creatively, undisturbed by present political pressures. 

Mona Rishmawi (OHCHR) explained that the issue of the sustainabil­
ity of assistance raises major challenges for an institution like the OHCHR. 
To address this issue, it should be acknowledged at the outset that situations 
such as those taking place in Afghanistan and Iraq demonstrate that recent 
conflicts are continuous and complex; it is therefore difficult to structure 
operations along the traditional concepts of post-conflict peace-making, 
peace-keeping and peace-enforcement. Also the attacks against the UN 
headquarters in Iraq on 19 August 2003, added a new dimension to the UN's 
ability to deploy staff in many places because of the perception in some quar­
ters that the UN lacks neutrality. This has led to serious problems with staff 
security. 

Three human rights issues were considered by Rishmawi to be of par­
ticular relevance to the subject of this panel: protection, international jus­
tice and justice reform. Victims of conflict ultimately want enhanced physi­
cal protection. They first look towards their own government for protection. 
They address the international community in order to push governments to 

respect human rights, ease restrictions and reverse repressive policies. When 
this fails, victims often urge the international community to act further. 
Here, victims often talk about international presence and rarely about mili­
tary intervention, as civilians usually fear the consequences of even the most 
benign wars. Partially in response to these calls, the Security Council now 
almost routinely includes a human rights component in almost every peace 
mission. In some situations, the Security Council has also responded by 
giving peace-keepers an explicit protection mandate, as was the case for the 
situation in the Democratic Republic of the Congo. The main issue is the 
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political will to do something meaningful about a situation. The situation 
currently unfolding in Sudan's Darfur region poses particular problems in this area. 

Another challenge is how to assist societies in addressing past, present and 
future human rights violations. There are major concerns regarding the capacity 
of local mechanisms, particularly the judiciary, to address in a fair, impartial and 
efficient manner vast magnitudes of human rights violations. Many judiciaries 
are seriously weakened before and during conflicts. In fact, the inability of 
national conflict resolution mechanisms to effectively address individual and 
group grievances is amongst the most frequent root-causes of conflict. 

Recent years have witnessed the evolvement of several post-conflict 
"justice" and truth and reconciliation mechanisms. We have seen the cre­
ation of two ad hoc tribunals, at least five mixed or hybrid tribunals, the 
establishment of the International Criminal Court as well as about forty 
truth and reconciliation processes. There are many questions surrounding 
how these choices are made. Is the process nationally or internationally led? 
Are national societies presented with options or fixed views? Who really 
takes these decisions? How does international justice affect national justice? 
What kind of legacy does international justice leave behind and how much 
national judiciaries benefit from the international approach? The OHCHR 
is currently developing some tools to assist societies to enhance their knowl­
edge regarding the challenges, processes and options in this area. 

Another challenging area is that of justice reform. In the so-called post­
conflict phase, the international community rushes to "reform" what is often 
seen to be a dysfunctional justice sector. Most of the approaches in this area are 
donor-driven. Emphasis is placed on rehabilitating buildings, furniture, and 
equipment that suffered from the conflict. Effort is also invested in reforming 
national laws and constitutions. But sometimes, substantive legal reforms are 
carried out unnecessarily and without an adequate understanding of the legal 
system itself. National models rather than international experiences are pro­
moted and shared especially by bilateral donors. Justice reforms becomes a tool 
for third party influence. When the funding decreases, justice reform becomes 
less attractive. In addressing these issues, it must be acknowledged that justice 
reform requires some long-term perspectives. There is a need to influence not 
only laws and rules, but also attitudes and behaviours. The OHCHR is invest­
ing in developing techniques to help map out national justice systems, provid­
ing some benchmarks for reform and for monitoring the performance of such 
justice systems during and after the reform phase. 

Franklin Thevenaz (Swiss Agency for Development and Cooperation 
(SOC)) explained that the concept of sustainable assistance was new for 
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many states. Previously, one talked only about emergency relief. The new 
concept involves notions of prevention, preparedness, rehabilitation and 
advocacy. It is a sobering statistic that 40 per cent of countries emerging from 
conflicts will lapse back into conflict, the percentage being 60 per cent for 
Africa. The road to sustainability is fraught with difficulty and therefore 
there is a constant need to provide assistance and protection to populations 
undergoing such transitions. We have, it seems, entered into an age where 
everything seems possible and acceptable, an environment that started to be 
in place before 9/11. When crises occur, every actor is present, e.g. in 
Kosovo, after the return of the civilian population, there were 520 NGOs 
working on the ground. In addition, there is a need to balance national 
capacity with international assistance. When a natural disaster occurs, 95 
per cent of people are assisted by local assistance. There is a need, then, to 
concentrate on capacity-building. Meanwhile, interest at the international 
level needs to be sustained to secure long-term financing. 

Discussions 

At the beginning of the discussions the chair, Bertrand Ramcharan 
(UNHCR), raised the following questions: in Bosnia, the UN Secretary­
General's Special Envoy was in charge of peace-making, peace-keeping and 
humanitarian assistance at the same time: can one compartmentalize these 
tasks? Concerning the relation between humanitarian assistance and peace­
building, how far apart are concept and reality? Is it not incumbent upon 
national decision-making bodies to devise peace-building strategies? Other 
panellists also focused on the relation between pre- and post-conflict situations, 
arguing that it is simply wrong to destroy all existing structures and institutions 
in the hope of building peace and reconciliation. This is because at least some 
existing structures are functional and therefore indispensable to stable, pacified 
post-conflict situations: for instance, except for the presidential decrees, the 
Iraqi legal system was good and there were over 50,000 well-trained lawyers. To 
destroy this system is to deprive the country of valuable resources. 

A second focus of debates was the possibility to revive the idea of a UN 
standing army, which could intervene in places like Darfur and secure an 
international protective mandate. It was widely agreed that there will be no 
such army under the sole authority of the UN Secretary-General in the fore­
seeable future because no UN member State is as yet prepared to delegate 
sovereignty in this way. However, what might be politically feasible is some­
thing like an international police force that helps to secure a post-conflict 
situation, or a rapidly deployable observation force. 
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The problem of women being exploited in post-conflict societies under 
the control of peace-keepers was the third focus of the debates. It was said 
that since the UN operations in Sarajevo and Kosovo, a change in the cul­
ture of peace-keeping was emerging. The Secretary-General had issued a bul­
letin providing clear guidelines on the subject. Furthermore, the growing 
awareness of anti-trafficking laws was putting pressure on peace-keepers to 
protect women vulnerable to sexual exploitation. 

On the issue of the role of justice in post-conflict societies, a question 
at the outset was how mindful should efforts to restore justice be of those try­
ing to make peace? In the Democratic Republic of Congo, for instance, 
should the UN wait for the outcome of the peace process before deciding 
whether to refer an investigation to the ICC? It was suggested that policy­
makers should be mindful of such efforts, but should not give them undue 
precedence over all other principles important for peace-building. 
Instruments of justice can "hover in the background" during peace negotia­
tions. The real question is: when do tribunals become appropriate? In El 
Salvador, there was no judiciary which could have dealt with cases such as 
those brought before the Truth Commission. Justice could have been 
achieved only through an ad hoc international tribunal, which no one had 
contemplated at the time. The Commission on Historical Clarification in 
Guatemala was specifically enjoined not to name names, but was able to rec­
ommend that a number of people be banned from the army or political posi­
tions. In addition, consideration should be given to the right to compensa­
tion for violations of rights, e.g. in Iraq. From the point of view of the 
OHCHR, breaking the cycle of impunity and bringing those responsible for 
egregious violations of human rights to justice will help to facilitate the 
return to peace. Well thought out processes need to be in place to improve 
justice systems in the wake of conflict. 

It was likewise stressed that a properly functioning legal system requires 
a stable political environment and a dynamic economy that can help match 
principles to practices. In this connection, it was suggested by one partici­
pant that "sustainable" should mean "self-sustainable" rather than a sus­
tained operation of the international community in a particular context. 
One of the issues that were discussed was how to counterbalance the priori­
ties of the G7, the World Bank, the IMF and the World Trade Organization 
(WTO) with the requirements of peace-building, also at the stage of peace 
negotiations. Rather than seeking alternatives, the panellists agreed that 
the UN provides by far the best umbrella for such all-inclusive and all­
encompassing negotiations and the implementation of peace settlements. 



L'action du Comite international de la Croix-Rouge 
pendant la guerre d'Algerie (1954-1962) 

FRAN~OISE PERRET* 

De l'insurrection al'independance 

Dans la nuit du 1 er novembre 1954, une Serie d'attentats secouaient 
trente localites differentes en Algerie, tandis qu'un communique du Front de 
Liberation nationale (FLN) revelait l'existence d'une organisation de lutte 
armee capable de mener des actions coordonnees sur l'ensemble du territoire 
algerien. Cette « nuit de la Toussaint» allait marquer le debut de huit annees 
de luttes fratricides qui devaient conduire al'independance de l'Algerie. 

11 ne s'agissait pas d'un coup de tonnerre clans un ciel bleu. La France 
avait conquis l'Algerie sans dessein colonial clair. En Algerie meme, les com­
munautes musulmane et europeenne menaient une cohabitation difficile, 
celle de communautes qui n'avaient pas appris apartager le meme destin. 

La defaite de juin 1940 avait temoigne de l'affaiblissement de la 
France. Succes des Allies, le debarquement anglo-americain du 8 novembre 
1942 en Algerie et au Maroc avait ete per<;u par les musulmans comme un 
nouvel abaissement de la metropole. Trap timides, les ouvertures du Comite 
fran<;ais de Liberation nationale avaient suscite le dedain des nationalistes 
algeriens, alors qu'elles etaient violemment rejetees par les colons. Le 8 mai 
1945, a l'heure meme OU la capitulation allemande mettait fin asix annees 
de guerre en Europe, des emeutes eclataient aSetif. La repression, dispropor­
tionnee, laissa de profondes blessures qui persuaderent nombre de leaders 
algeriens que l'egalite des droits, promise par la France, etait un leurre et qu'il 
n'y avait d'autre issue que l'independance de leur patrie. 

* Fran~oise Perret a ete chargee de recherches historiques au CICR. En cette qualite, elle a collabore a la 

redaction du volume qui couvrira l'histoire du Comite international de la Croix-Rouge de 1956 a1965. Quarante 

ans apres le debut de la guerre d'Algerie, la Revue publie le chapitre consacre a l'Algerie qui est une chronique 

fondee sur l'etude des archives du CICR. 
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Le 7 mai 1954, la capitulation du camp retranche de Oien Bien Phu 
donnait une nouvelle preuve de la faiblesse et de l'isolement de la France et 
demontrait l'efficacite d'une lutte revolutionnaire impliquant la mobilisa­
tion de toute la nation. L'exemple etait donne. Dans le cours de l'ete, un 
groupe de jeunes militants issus du Parti du peuple algerien decide de passer 
du combat politique a la lutte armee. 

Comme en 1945, les attentats du l°'novembre 1954 provoquent une 
reaction disproportionnee des forces fran~aises. Pour la France, en effet, 
l'Algerie, conquise des 1830, est une terre fran~aise, peuplee de plus d'un 
million de colons fran~ais, qu'il n'est pas question d'abandonner. Mais le 
FLN, qui a pris !'initiative de !'insurrection, entend poursuivre le combat jus­
qu'a l'independance de l'Algerie. Dans ces conditions, la lutte sera acharnee 
et le FLN, qui n'hesite pas a executer des Algeriens accuses de collaborer 
avec la France, ralliera de plus en plus de partisans parmi la population alge­
rienne, alors qu'en France une partie de !'opinion et certains hommes poli­
tiques arriveront progressivement a la conviction que la guerre est inutile et 
que l'independance de l'Algerie est ineluctable, apres celle accordee en mars 
1956 a la Tunisie et au Maroc. Mais une partie de l'armee et la grande majo­
rite des colons ne peuvent envisager la perspective d'une Algerie indepen­
dante, ce qui conduira la France au bord de la guerre civile. 

Ces annees de guerre, qui aboutissent a la proclamation de l'indepen­
dance de l'Algerie le 3 juillet 1962, sont marquees par le tragique enchalne­
ment des attentats provoquant la repression, suivie de nouveaux attentats 
entralnant une repression de plus en plus dure avec pour resultat toujours 
plus de victimes clans les deux camps. 

Des le printemps 1955, les autorites fran~aises proclament l'etat d'ur­
gence et deportent clans des «camps d' hebergement » les personnes qu' ell es 
soup~onnent de sympathie pour le FLN; celui-ci multiplie les attentats 
contre les Europeens, qui constituent des « groupes anti-terroristes ». Le FLN 
se dote aussi d'une structure politique: du 20 aout au 5 septembre 1956, se 
reunit clandestinement le «Congres de la Soummam» (vallee de la Kabylie) 
qui cree le "Conseil national de la revolution algerienne » ( CNRA) comptant 
trente-quatre membres, ainsi qu'un « Comite de coordination et d' execution» 
(CCE) de cinq membres. 

Des contacts sont pris clandestinement au Maroc entre des emissaires 
fran~ais et les dirigeants du FLN. Toutefois, le 22 octobre 1956, l'avion qui 
ramene de Rabat a Tunis cinq chefs du FLN -Ahmed Ben Bella, Hocine A'it 
Ahmed, Mohamed Boudiaf, Mohamed Khider et Mostefa Lacheraf - est 
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intercepte par l'aviation frarn;aise; les cinq occupants sont incarceres en 
France. 

Dix jours plus tard, Israel, la France et le Royaume-Uni se lancent clans 
!'expedition de Suez. Si, pour Israel, l'objectif principal est de detruire les 
bases des « fedayin » palestiniens aGaza et clans le Sinai: et, pour l'Angleterre, 
de reprendre le controle du Canal de Suez, que l'Egypte avait nationalise 
quelques semaines auparavant, la France entend surtout priver le FLN de son 
principal appui exterieur en renversant le president Nasser, perr;u comme la 
figure de proue du nationalisme arabe et comme le principal soutien de !'in­
surrection algerienne. L'expedition se termine par un fiasco humiliant pour les 
anciennes puissances coloniales. Sous la double pression des Etats-Unis et de 
l'Union sovietique, la France et l'Angleterre sont contraintes de retirer leurs 
troupes. Le FLN peut desormais compter sur un soutien accru de l'Egypte. 

En Algerie !'insurrection ne cesse de s'amplifier et gagne les villes. 
Veteran de la guerre d'Indochine, le general Salan est nomme commandant 
en chef en Algerie, alors que le general Massu, commandant de la 1 O• divi­
sion de parachutistes est charge de retablir l'ordre aAlger. Le 7 janvier 1957, 
les «paras» prennent possession d' Alger; ils entrent clans la casbah le 13 et 
arretent 1500 suspects. Mais les bombes ne cessent d'exploser clans differents 
quartiers de la ville; la« bataille d'Alger »continue et ce n'est qu'en septembre 
1957 que les parachutistes parviennent a maitriser la situation. Pourtant la 
guerilla se poursuit, notamment clans les Aures et en Kabylie; l'armee fran­
r;aise recrute des « harkis » ( soldats algeriens) clans tout le pays; la repression 
se durcit et des populations entieres sont confinees clans des «centres de 
regroupement ». 

Des 1958, les dirigeants du FLN etablissent le centre de ralliement de 
l'Armee de liberation nationale (ALN) sur sol tunisien, pres de Sakiet Sidi 
Youssef. Le 11 janvier 1958, des soldats franr;ais tombent dans une embus­
cade de l'ALN aux confins algero-tunisiens; quinze d'entre eux sont tues, un 
est blesse et quatre sont faits prisonniers. Le 8 fevrier, l'armee franr;aise bom­
barde Sakiet Sidi Youssef; le president de la Republique tunisienne, Habib 
Bourguiba, rappelle son ambassadeur aParis et reclame le retrait des troupes 
franr;aises de !'ensemble du territoire tunisien, y compris de la base aero­
navale de Bizerte, que la France avait conservee et apres la fin du protectorat. 

Dans les mois qui suivent, les affrontements entre l'armee franr;aise ­
avec laquelle collaborent pres de 20 000 harkis - et l'ALN s'intensifient. Le 
10 mai 1958, pour protester contre !'execution de plusieurs de ses militants 
en Algerie, le FLN execute trois soldats franr;ais qu'il detient. Cette execu­
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tion provoque une tres vive emotion. Le 13 mai, les Fran\'.ais d' Algerie orga­
nisent une gigantesque manifestation a Alger, au nom de «l'Algerie fran­
i;aise »; alors qu'a Paris, la Quatrieme Republique traverse une nouvelle crise 
ministerielle, les generaux Massu et Salan constituent un « Comite de Salut 
Public», qui prend le pouvoir en Algerie. Le 15 mai, le general de Gaulle 
annonce qu'il est pret a «assumer les pouvoirs de la Republique »; le 29, le pre­
sident de la Republique, Rene Coty, annonce au Parlement qu'il a fait appel 
au general de Gaulle pour former le prochain gouvemement. Ainsi, le putsch 
du 13 mai sonne le glas de la Quatrieme Republique, dont l'autorite etait 
minee par des crises gouvemementales incessantes, la defaite d'Indochine et 
son incapacite a retablir l'ordre en Algerie. 

Le 17 septembre 1958, au Caire, le FLN decide la creation du 
« Gouvemement provisoire de la Republique algerienne » (GPRA), preside par 
Ferhat Abbas. Dans les jours qui suivent, le GPRA est reconnu par la 
Tunisie, le Maroc, la Syrie, le Liban et l'Egypte. 

Cependant, les attentats se multiplient en France comme en Algerie. 
Le 3 octobre 1958, a Constantine, de Gaulle annonce un ambitieux pro­
gramme de developpement economique et social de l'Algerie pour les 5 annees 
a venir, le «Plan de Constantine». 

Le 19 decembre 1958, Salan quitte l'Algerie. 11 est remplace par le 
general Challe qui remporte d'importants succes militaires contre l'ALN 
durant les premiers mois de l'annee 1959. 

Pourtant, le 16 septembre 1959, de Gaulle devoile son plan d'auto­
determination de l' Algerie et propose la « paix des braves ». Cette annonce 
plonge clans la stupeur les colons, qui avaient fait appel a de Gaulle au nom 
de l'Algerie frarn;aise et qui voient clans l'autodetermination les premisses 
d'un abandon; elle de\'.oit egalement les militaires, qui avaient la conviction 
de pouvoir l'emporter sur le terrain. Le 22 janvier 1960, de Gaulle destitue 
Massu, qui avait critique sa politique; les Fran\,ais d'Algerie entament une 
greve generale, mais de Gaulle ne se laisse pas flechir et confirme qu'il pour­
suivra la politique devant conduire a l'autodetermination. 

Le 24 avril 1960, le general Challe est destitue a son tour et, le 14 juin, 
clans une allocution televisee, de Gaulle renouvelle ses offres de paix. De mai 
a juillet 1960, les autorites fran\'.aises liberent plus de 3500 personnes inter­
nees clans des «camps d'hebergement ». Le 20 juin, le GPRA annonce qu'il est 
pret a negocier. Les premieres negociations franco-algeriennes se deroulent a 
Melun du 25 au 29 juin, mais c'est un echec et, des septembre, les attentats 
reprennent en force a Alger. 
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De Gaulle se rend en Algerie du 9 au 13 decembre 1960; il est acclame 
par les Algeriens et conspue par les Europeens. Durant cette visite, les affron­
tements entre les deux communautes font plus de 100 marts, dont une ecra­
sante majorite de musulmans. 

Le 8 janvier 1961, les Fran\'.ais de la metropole approuvent massive­
ment par referendum le principe de l'autodetermination de l'Algerie. Rentre 
clandestinement en Algerie apres s'etre refugie en Espagne, le general Salan 
prend la tete des partisans de l'Algerie fran\'.aise et cree, avec un groupe d'of­
ficiers et l'ancien dirigeant des etudiants d'Alger, Pierre Lagaillarde, 
« l'Organisation de l' armee secrete» (OAS). 

Fin janvier 1961, de Gaulle charge Georges Pompidou, alors membre 
du Conseil constitutionnel, de renouer secretement, en Suisse, les negocia­
tions avec le FLN. Le 30 mars 1961, le gouvemement fran\'.ais annonce l'ou­
verture des pourparlers d'Evian pour le mois d'avril. Le Premier ministre, 
Michel Debre, ordonne une treve unilaterale en Algerie. 

Le 22 avril 1961, les generaux Challe, Salan, Jouhaud et Zeller pren­
nent le pouvoir a Alger. Le «putsch» echoue car les soldats du contingent 
refusent de le soutenir, alors qu'en France, les forces armees restent loyales au 
gouvemement. Les generaux Challe et Zeller se rendent; Salan et Jouhaud 
entrent clans la clandestinite. 

Le coup de force du 22 avril n'empeche pas la reprise des negociations, 
qui debutent effectivement a Evian le 20 mai 1961. La France annonce le 
maintien de la treve unilaterale et de la liberation de 6000 militants du FLN. 
Cependant, les pourparlers sont rompus le 13 juin sans qu'on soit parvenu a 
un accord. L'OAS et le FLN poursuivent leurs attentats; des decembre 1961, 
l'OAS tient pratiquement Alger. 

Apres differents contacts secrets, les negociations reprennent le 7 mars 
1962 et les accords d'Evian sont signes le 18 mars 1962. Le cessez-le-feu en 
Algerie entre en vigueur le lendernain. 

Le 8 avril, la population de la metropole approuve massivement !'ac­
cord d'Evian. Cependant, durant les mois d'avril, mai et juin, les Europeens 
fuient l'Algerie en masse. 

Le 1., juillet 1962, la population algerienne se prononce a la quasi­
unanimite pour l'independance, qui est proclamee le 3 juillet. 
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L'action du CICR 

Premieres missions en Algerie et au Maroc 

Au debut de l'annee 1955, le CICR, qui a deja un delegue honoraire1 

en Algerie, Roger Yust, offre ses services au gouvemement frarn;:ais afin de 
pouvoir entreprendre une action humanitaire en Afrique du Nord. Cette 
demarche est effectuee par le delegue du CICR a Paris 2, William Michel, qui 
adresse, le 1"' fevrier 1955, une lettre au president du Conseil des Ministres, 
Pierre Mendes France, clans laquelle il lui propose que le CICR puisse: « exer­
cer sur les territoires de l'Algerie, du Maroc et de la Tunisie, certaines de ses activi­
tes traditionnelles ci-dessous enumerees : 

1. Recevoir communication de la liste nominative des personnes arretees a la suite 
des evenements (condamnes' prevenus) eventuellement suspects) . 
En outre, le Comite international de la Croix-Rouge estimerait desirable que la 
famille des detenus puisse, si ce n'est pas deja le cas, avoir a bref delai commu­
nication du fait de leur detention. 

2. 	 Etre autorise a visiter les lieux d'internement et de detention OU se trouvent ces 
personnes, etant entendu que l'objet de ces visites serait strictement limite au 
regime de la detention et n'en concemerait aucunement les motifs. Il serait sou­
haitable que le delegue du Comite international put, au cours de ces visites, 
s'entretenir sans temoin avec les detenus. Il va de soi que ce delegue ne man­
querait pas d'exposer, s'il y avait lieu, aux autorites competentes les constata­
tions qu'il aurait pu faire a la suite de ses visites. 

3. 	Faciliter et au besoin organiser - vraisemblablement - avec le concours de la 
Croix-Rouge franfaise, l'echange de correspondance entre les detenus et leurs 
familles ou la Croix-Rouge. Cela peut se faire, par exemple, au moyen des for­
mules de messages Croix-Rouge, de caractere exclusivement familial, en usage 
depuis bien des annees dans divers pays. 

4. 	Etudier et amenager une eventuelle distribution aux detenus de certains secours 
(materiels ou intellectuels) cela sans doute avec le concours de la Croix-Rouge 
franfaise. 

1 Un delegue honoraire du CICR est un citoyen suisse residant dans un pays etranger oii ii travaille genera­

lement pour une entreprise suisse et auquel le CICR demande de lui rend re divers services par exemple: prises 

de contacts avec des personnalites, visites de detenus, distributions de secours, etc. 

2 Le CICR maintient une delegation aParis depuis la Liberation notamment pour les visites et I' assistance 

aux prisonniers de guerre allemands poursuivis ou condamnes pour des detits comm is durant !'occupation. Le 

16 novembre 1954, un representant du CICR avait approche le president de la Croix-Rouge fran~aise au sujet 

des evenements en Algerie, mais cet entretien n'avait debouche sur aucun resultat. Le CICR avail done decide 

de charger le chef de sa delegation aParis de prendre contact avec le chef du gouvernement fran~ais. 
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5. 	 Etudier dans les memes conditions une eventuelle action d' assistance en faveur 
des families des detenus OU intemes que /es evenements, /es privant de leur SOU­

tien nature!, peuvent avoir mises en difficulte ». 

Le delegue termine sa lettre en precisant que l'action du CICR s'exer­
cerait clans un but strictement humanitaire et ne donnerait lieu a aucune 
publicite 3• 

Le 2 fevrier, le president du Conseil, Pierre Mendes France, fait savoir 
au CICR que le gouvemement frarn;ais autorise ses delegues ase rendre en 
Algerie et au Maroc pour y visiter les lieux de detention avec la possibilite de 
s'entretenir sans temoin avec les detenus 4• 

" Presidence du Conseil Paris, le 2 fevrier 1955 

Cher Monsieur, 

]'ai bien re~u la lettre du 1" fevrier dans laquelle vous me confirmez !es demandes que 

vous m'aviez faites verbalement le 31 janvier au sujet des questions nord-africaines qui 

preoccupent le Comite international de la Croix-Rouge. 

]'ai etudie avec soin vos diverses demandes et j'ai l'honneur de vous communiquer ci­


dessous, point par point !es decisions qui ant ete prises par le Gouvernement. 


1. Pour des raisons d'ordre public evidentes, le Gouvernement fran~ais ne peut pas 
vous communiquer la liste nominative des personnes qui ant ete arretees ala suite 
des evenements qui se sont produits en Afrique du Nord. La liste de ces personnes ne 
presenterait d'ailleurs, pour vous, aucun interet pratique, car elle subit des modifica­
tions frequentes, la plupart des personnes en question etant rapidement remises en 
liberte, tandis que d'autres peuvent etre eventuellement arretees. Pour !es memes 
raisons, je ne puis vous communiquer la liste des membres des families des detenus. 
Ces familles - contrairement ace que paraft impliquer votre lettre - sont d'ailleurs 
exactement averties de l' arrestation et du lieu de detention des personnes que !es 
autorites de police ou de justice estiment devoir maintenir en etat d'arrestation. 

2. Le Gouvernement fran~ais est dispose aautoriser des representants de votre Comite 
ase rendre en Algerie et au Maroc pour yvisiter !es lieux de detention, etant entendu 
que l' objet de ces visites serait strictement limite, comme vous le suggerez vous­
meme, au regime de la detention. Le Gouvernement donnera des instructions pour 
que vos delegues puissent, s'ils le desirent, s'entretenir sans temoin avec !es detenus. 

3 ACICR, BAG 200 (3), Lettre du chef de la delegation du CICR en France, William Michel, au president du 

Conseil des Ministres, Pierre Mendes France, 1" fevrier 1955. 
4 ACICR, BAG 200 (3), Lettre de Pierre Mendes France au chef de la delegation du CICR en France, 2 fevrier 

1955. 
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]e pense que vous ne manquerez pas ensuite de faire part au Gouvemement fran~ais 
des constatations auxquelles vos delegues auraient pu proceder. Le sejour de vos dele­
gues en Algerie et au Maroc me semble devoir etre d' une duree limitee et ne devrait 
pas exceder un mois. 

3. Vous proposez, par ailleurs, de faciliter l' echange de correspondance entre les dete­
nus et leur famille. Tout en vous remerciant de cette proposition, je dais vous indi­
quer qu'elle me paraft sans objet, les detenus pouvant correspondre dans le cadre 
d'une reglementation qui tient compte des considerations humanitaires qui inspirent 
votre suggestion. Vous pourrez d' ailleurs proceder ala verification de ce point lors 
des visites visees plus haut, sous le N° 2. 

4. ]e vous serais reconnaissant de me faire connaftre avec plus de precision, la portee de 
la suggestion que vous voulez bien faire par ailleurs, concernant la distribution de 
certains secours matiriels ou intellectuels aux detenus. Il va de soi que l' Administration 
fran~aise est disposee arecevoir et atransmettre aux beneficiaires les secours que la 
Croix-Rouge pourrait desirer leur faire parvenir. 

5. L'Administration fran~aise est egalement avotre disposition pour donner suite ala 
proposition que vous pouvez bien faire concernant l'assistance aux families des detenus 
ou des internes. ]e serais heureux de recevoir de vous toutes precisions sur ce point. 

]'ai pris bonne note de ce que !'action, que votre Comite international se propose de 

mener en Afrique du Nord, ne donnera lieu aaucune publicite. C'est acette condition, 

en effet, que, sans presenter aucun inconvenient, elle est de nature a realiser l'effet 

bienfaisant que vous en attendez. 

]'adresse copie de la presente lettre aMonsieur le Resident General de France aRabat 

et aMonsieur le Gouverneur General de l'Algerie. ]e vous laisse le soin de VOUS mettre 

en relation avec eux quant ala suite pratique qui lui sera donnee. 

Veuillez croire, cher Monsieur, ames sentiments les plus devoues. 


(signe) P. Mendes France» 

Dans le cadre du conflit algerien, les v1s1tes aux detenus constituent 
l'element essentiel de l'action du CICR et elles s'effectueront toutes selon le 
meme processus: les delegues commencent par prendre contact avec les autori­
tes fran~aises locales pour etablir la liste des lieux a visiter et les modalites de 
leurs deplacements qu'ils effectueront avec un officier de liaison. Arrives clans le 
lieu de detention - camp d'intemement ou prison - les delegues s'entretiennent 
avec le commandant, puis ils visitent les installations (dortoirs ou cellules, cui­
sines, sanitaires, cachots, etc.) et s'entretiennent sans temoin avec les detenus de 
leur choix. Cet entretien est le point crucial de la visite car c'est le plus souvent 
ace moment-la que les delegues peuvent constater l'existence d'eventuels mau­
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vais traitements; un delegue medecin participe d'ailleurs systematiquement a 
ces entretiens afin de verifier l'etat de sante des detenus et, le cas echeant, 
l'exactitude des allegations de sevices subis. A l'issue de la visite, les delegues 
ont un entretien final avec le commandant; ils lui font part de leurs constata­
tions et, le cas echeant, lui proposent certaines ameliorations. Cette pratique est 
conforme a celle que le CICR a suivie depuis la Premiere Guerre mondiale 5

• 

La visite terminee, les delegues font generalement parvenir des secours 
aux detenus et ils etablissent un rapport relatant de maniere precise et 
detaillee les constatations qu'ils ont faites ainsi que les mesures qu'ils recom­
mandent aux autorites d'adopter pour ameliorer le sort des captifs. Ils 
envoient ce rapport au siege du CICR a Geneve, qui le transmet aux autori­
tes frarn;aises a Paris, avec une lettre de couverture clans laquelle il attire l'at­
tention du gouvernement sur les ameliorations qu'il conviendrait d'apporter 
au regime de detention et, le cas echeant, sur les cas de mauvais traitements 
constates par ses delegues. 

Une premiere mission, composee du chef de la delegation du CICR en 
France, William Michel, et de deux delegues, Pierre Gaillard et Jean-Pierre 
Maunoir, se rend au Marne du 23 fevrier au 30 mars 1955 afin d'y effectuer 
une serie de visites des lieux de detention ou sont internes des Algeriens. Au 
cours de ces visites, qui portent sur 41 etablissements regroupant environ 
2000 personnes, les delegues du CICR rec;oivent l'autorisation de s'entrete­
nir sans temoin avec les detenus de leur choix. 

Du 14 mars au 18 avril 1955, les delegues du CICR entreprennent la 
visite des prisons en Algerie mais ils se heurtent ade grandes difficultes: la 
plupart des detenus arretes en raison des evenements sont encore des preve­
nus; ils dependent done des juges d'instruction et, pour chaque visite, les 
delegues doivent obtenir une autorisation de ces magistrats, ce qui s'avere 
long et difficile, d'autant plus que certains juges ne sont pas prets a accorder 
aux delegues du CICR l'autorisation de s'entretenir sans temoin avec les 
detenus sous interrogatoire. Cependant, au cours de cette mission, les dele­
gues parviennent a se rendre clans 43 etablissements penitentiaires. A l'issue 
de ces visites, le CICR communique les rapports de ses delegues a l'autorite 
detentrice, c'est-a-dire au gouvernement fran~ais 6 • 

5 Sur la pratique du CICR en matiere de visites de lieux de detention, on pourra se reporter a l'ouvrage de 

Fran~ois Bugni on, Le Comite international de la Croix-Rouge et la protection des victimes de la guerre, seconde 

edition, Geneve, CICR, 2000, pp. 102-110, 202-205 et 665-759. 

6 ACICR, BAG 225 (12) Rapport sur les visites de lieux de detention effectuees au Maroc et en Algerie par 

les delegues du CICR (23 fevrier · 18 avril 1955). 
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Demarches au pres des autorites fran~aises et des representants de 
!'insurrection 

Durant le deuxieme semestre de l'annee 1955, les evenements 
d'Algerie prenant une tournure de plus en plus grave, le CICR engage de 
nouvelles demarches aupres du gouvernement franc;:ais afin de pouvoir 
envoyer sur place une seconde mission 7• Simultanement, il s'efforce de nouer 
des contacts avec des personnalites proches des nationalistes algeriens afin 
d'attirer leur attention sur !'obligation faite a chacun de respecter les regles 
fondamentales du droit international humanitaire 8 

• 

C'est finalement avec des representants de la revolution algerienne au 
Caire qu'un delegue du CICR, David de Traz, parvient aentrer en contact en 
fevrier 1956; acette occasion, de Traz informe ses interlocuteurs des activites 
du CICR en Algerie et il insiste aupres d'eux pour qu'ils fassent respecter par 
leurs partisans les principes des Conventions de Geneve de 1949, en particu­
lier les dispositions de !'article 3 commun aux quatre Conventions de Geneve 9 

• 

A la meme epoque, le chef de la delegation du CICR aParis, William 
Michel, rencontre un representant du FLN 10

• 

Le 23 fevrier 1956, la delegation algerienne au Caire adresse au delegue 
du CICR, David de Traz, une lettre signee: 

«Pour le Front de Liberation Nationale: Mohamed Khider 

Pour l' Armee de Liberation Nationale: Ahmed Ben Bella» 

Dans cette lettre, les signataires s'engagent aappliquer les dispositions 

des Conventions de Geneve ataus les «prisonniers de guerre fran~ais » pris par 
l' ALN, «sous reserve de reciprocite de la part du Gouvemement de la Republique 
Fran~aise » l1. 

Cette reserve revet une importance capitale car la France ne reconnalt 
pas l'applicabilite des quatre Conventions de Geneve du 12 aout 1949 au 
conflit algerien; en effet, ces Conventions concernent les conflits armes 
internationaux et, pour la France, le conflit algerien est un conflit non inter­

7 ACICR, B AG 200 (3), Proces-verbal de l'entretien entre le conseiller technique d'Edgar Faure a la 

Presidence du Conseil et Roger Gallopin, directeur executif du CICR, 27aout1955. ACICR, BAG 200 (3), Proces­

verbal de l'entretien entre le conseiller technique d'Edgar Faure et William Michel, 2 septembre 1955. ACICR, 

BAG 200 (3), «Le Comite international de la Croix-Rouge et /es evenements de J'Afrique du Nord» janvier 1956 

- Note n° 1, D. 425. 

8 ACICR, BAG 200 (3), Note de Pierre Gaillard, 5 septembre 1955. 

9 ACICR, BAG 200 (3), Radio gramme de David de Traz au CICR, 16 fevrier 1956. 

10 ACICR, BAG 200 (3), Note de William Michel, 16 fevrier 1956. 

11 ACICR, BAG 200 (12), Lettre de la delegation algerienne au Caire aDavid de Traz, 23 fevrier 1956. 
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national auquel ne pourrait s'appliquer que l'article 3 commun aux quatre 
Conventions de Geneve. 

En fait ce n'est que le 23 juin 1956 que, par la voix de Guy Mollet, alors 
president du Conseil, le gouvemement fran\'.ais reconnaltra officiellement 
l'applicabilite de l'article 3 au conflit algerien. Mais les Algeriens, qui veu­
lent affirmer le caractere international du conflit, reclament !'application de 
l'ensemble des quatre Conventions de Geneve. 

L'enjeu est de taille, surtout en ce qui concerne la responsabilite indivi­
duelle du combattant. En effet, clans les conflits intemationaux, le soldat est 
per\'.u comme un instrument de l'Etat; il n'encourt done pas de responsabilite 
individuelle pour le fait d'avoir combattu, pour autant qu'il se soit conforme 
aux lois et coutumes de la guerre. En revanche, clans les conflits non intema­
tionaux, l'Etat se reserve le droit de reprimer la rebellion en utilisant les 
instruments du droit penal; des lors un insurge peut etre condamne pour le 
seul fait de sa participation aux hostilites. Cette mise en ceuvre du droit 
penal foumit al'Etat d'importants moyens de repression mais elle presente le 
risque d'effacer toute distinction entre les combattants qui respectent les lois 
et coutumes de la guerre et ceux qui ne les respectent pas. 

Pour tenter de sortir de cette impasse, les delegues du CICR s'efforce­
ront d'obtenir que les combattants du FLN pris les armes a la main au cours 
de combats avec l'armee fran\'.aise beneficient de la meme protection que 
celle garantie aux prisonniers de guerre par la Troisieme Convention de 
Geneve du 12 aout 1949. Le but de ces demarches est que la France renonce 
a poursuivre devant ses tribunaux les combattants qui portent les armes 
ouvertement. 

Nouvelles missions en Algerie 

Au debut de l'annee 1956, le CICR n'a toujours pas re\'.u du gouveme­
ment fran\'.ais l'autorisation d'envoyer une nouvelle mission en Algerie; 
le president du CICR, Leopold Boissier, se rend alors aParis ou il est re\'.u, le 
26 mars, par le president du Conseil des Ministres, Guy Mollet, qui accueille 
favorablement la proposition que des delegues du CICR visitent les lieux de 
detention d'Algerie 12 

• Le 6 avril 1956, le gouvemement fran\'.ais annonce au 
CICR qu'il accepte l'envoi d'une nouvelle mission en Algerie. L'objet de 
cette mission sera de: 

12 ACICR, A PV Ct, Prod~s-verbal du Conseil de la Presidence du CICR, 29 mars 1956. 
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«I. Visiter les camps d' hebergement ou d' eloignement dans lesquels ont ete rassem­
bles les intemes administratifs; 

2. 	 Entreprendre les visites des lieux de detention ou se trouvent les personnes pour­
suivies ala suite des evenements. 
Selan l'usage, les delegues du Comite international de la Croix-Rouge pour­
ront, au cours de leur visite aux personnes visees al' alinea precedent et au pre­
sent alinea, s'entretenir sans temoin avec elles. 

3. 	 Le cas echeant, prevoir une distribution de secours (materiels ou intellectuels) 
aux detenus ; 

4. 	 Proposer aux autorites franfaises competentes telle autre action humanitaire qui 
pourrait paraftre opportune ». 

En outre, cette autorisation est donnee sous les reserves et precisions 
suivantes: 

«I. I:activite de la mission revetira le caractere, non d' une enquete, mais d' une 
visite d' ordre strictement humanitaire, a l'exclusion de toute recherche sur la 
situation juridique des interesses ; 

2. 	 Les secours devront etre distribues par des organismes franfais agrees par le 
Gouvemement; 

3. 	Les constatations et conclusions des memhres de la mission seront communi­
quees aux seules autorites franfaises; elles ne feront en aucun cas l' objet de rap­
ports publics » 13 

• 

Cette autorisation enferme l'action du CICR clans un cadre relative­
ment etroit, mais elle n'en represente pas mains un elargissement substantiel 
par rapport al'article 3 commun aux quatre Conventions de Geneve de 1949. 

Ainsi, du 12 mai au 28 juin 1956, cinq delegues du CICR: Claude 
Pilloud, Rene Bovey, Pierre Gaillard ainsi que les docteurs Gailland et 
Willener visitent en Algerie 61 centres d'hebergement et lieux de detention 
repartis sur tout le territoire algerien. Au cours de ces visites les delegues sont 
autorises a s'entretenir sans temoin avec des detenus, qui leur revelent l'exis­
tence d'autres camps: les «centres de tri et de transit» qui dependent de l'ad­
ministration militaire et ou les prisonniers restent parfois plusieurs mois, 
sou mis ades interrogatoires pouvant all er jusqu'a la torture; les delegues s' ef­
forcent alors d'obtenir l'autorisation de visiter egalement ces centres qui sont 
repartis clans de nombreux secteurs militaires relevant chacun d'un officier 
superieur different, ce qui complique beaucoup leurs demarches. Le CICR ne 

13 	 ACICR, BAG 251 (12), Lettre du president du Conseil, Guy Mollet, au CICR, 6 avril 1956. 
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donne aucune publicite a la mission de ses delegues, mais, le 23 juin, Guy 
Mollet en fait etat publiquement dans un discours prononce a la Maison de 
l'Amerique latine a Paris; il declare a cette occasion que, conformement a 
!'article 3 common aux quatre Conventions de Geneve, le gouvemement 
frarn;ais a autorise des delegues du CICR a visiter en Algerie des camps 
d'hebergement et des lieux de detention14

• 

Du 16 octobre au 3 novembre 1956, Pierre Gaillard et le docteur 
Gailland effectuent une nouvelle mission en Algerie au cours de laquelle ils 
visitent 6 camps d'hebergement. En mai-juin 1957 et en novembre 1957-fevrier 
1958, ces deux delegues se rendent dans 115 camps d'hebergement et lieux 
de detention en Algerie. Ils parcourent ainsi tout le pays et profitent des 
contacts qu'ils ont noues avec les autorites militaires et des relations de 
confiance qu'ils ont etablies avec nombre d'entre elles pour negocier l'octroi 
d'un statut special aux combattants pris les armes ala main. 

Le 19 mars 1958, le general Salan, commandant en chef des forces 
frarn;:aises en Algerie, donne l'ordre de creer des camps speciaux pour les 
combattants de l'Armee de Liberation nationale (ALN) pris les armes a la 
main. Bien que son instruction precise que ces captifs ne seront pas conside­
res comme des prisonniers de guerre, le regime qui leur est applique doit s'ap­
parenter desormais acelui des prisonniers de guerre. La note precise en effet 
qu'il s'agit d'accorder aux captifs un traitement « aussi liberal que possible, et de 
le faire savoir ». Par cette decision - dont on ne saurait sous-estimer l'impor­
tance - les autorites fran~aises renoncent a traduire systematiquement 
devant les tribunaux les membres de l' ALN pris les arm es a la main: «Les 
propositions de traduction devant les tribunaux seront systematiquement evitees, 
sauf pour ceux qui ant commis des exactions au qui font preuve d' un f anatisme sus­
ceptible de nuire al' evolution favorable de l' etat d' esprit de l'ensemble» 15 

• 

14 ACICR, BAG 251 (12), Mission du CICR en Algerie - Mai-juin 1956- Rapport presente aGuy Mollet, presi­

dent du Conseil. ACICR, BAG 251 (12), Note de Pierre Boissier, delegue du CICR en France, au CICR, 26 juin 1956. 
RICR, N° 452, aoGt 1956, pp. 441-442. Entretiens de Pierre Gaillard avec Fran~oise Perret, janvier-fevrier 1992. 

15 ACICR, BAG 225 (12), Commandement superieur des armees, 10' Region militaire, Note de service du 

19mars1958; Le C/CR et le con flit algerien, Gen eve, CICR, 1963, roneographie, p. 8. Le lien entre le sort reserve 
aux insurges en cas de capture et leur comportement au combat ressort nettement de la note de service du 

19 mars 1958 du general Satan, ordonnant la creation de camps d'internes militaires pour les insurges pris les 

armes a la main. Sous le titre« tdees generates», cette note expose en effet les considerants suivants: 
«Les rebel/es accutes au combat font tres souvent preuve d'un acharnement qui conduit d leurextermination. 

Cette obstination est moins la manifestation d'un esprit de sacrifice mis au service d'une cause consideree 

camme sacree que le resultat d'une preparation psycho/ogique efficace. 

L 'interrogatoire des prisonniers fa it, en eftet, ressortir que /es «moudjahidines» sont avertis de fafon pres­

sante, au cours de leur instruction, des dangers qu'i/s courent, en cos de reddition, /es troupes franfaises mas­
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La creation de ces centres d'intemement repondait aux demarches du 
CICR demandant que les combattants pris les armes ala main beneficient d'un 
statut particulier, analogue a celui des prisonniers de guerre proteges par la 
Troisieme Convention de Geneve. 11 s'agissait par ce biais d'etablir une distinc­
tion entre les combattants qui avaient porte les armes ouvertement et ceux qui 
recouraient ades attentats destines asemer la terreur parmi les populations. 

En decembre 1958, au cours d'une nouvelle toumee de visites portant 
sur 16 lieux de detention, Pierre Gaillard et le docteur Gailland se rendent 
clans deux centres d'intemement militaire j a l'occasion de leur visite, les 
autorites militaires liberent dix combattants algeriens. 

A la meme epoque, deux autres delegues, William Michel et Jean­
Pierre Maunoir, visitent des Algeriens arretes en France et detenus au centre 
administratif de Vadenay (Seine-et-Mame) 16 

• En mars, juin et novembre 
1959, des delegues visitent 4 camps d'intemes algeriens en France ainsi que 
des prisons a Paris et en province, dont notamment le Fort Liedot, sur l'lle 
d'Aix, ou ils rencontrent des chefs du FLN: Ben Bella, Khider et Ait Ahmed. 

Poursuite des contacts avec des representants du FLN 

Cependant le CICR s'efforce de maintenir le dialogue avec des person­
nalites nord-africaines afin d'obtenir notamment la possibilite de venir en 
aide aux militaires et civils frarn;ais detenus par les insurges. 11 donne pour 
instruction aDavid de Traz d'effectuer des demarches en ce sens aupres de la 
delegation du FLN au Caire17

• En date du 24 avril 1956, de Traz ecrit a 

sacrant /es prisanniers apres torture au, dons le cos le plus favorable, /es faisant traduire devant /es Tribunaux 

qui /es condamnent automatiquement ala peine de mort. 

Les coupures de certains journaux fran~ais et etrangers, abondamment cites par /es radios rebel/es et etran· 

geres, permettent d'appuyer tres e{ficacement cette propagande. 

La crainte ainsi entretenue donne aux bandes un mordant qu'il importe d'entamer dons toute la mesure du 

possible, dons le but de reduire nos pertes. 

Un moyen d'y parvenir est d'accorder aux prisonniers un traitement aussi liberal que possible et de le faire savoir». 

Le general Salan se pla~ait dans une perspective d'efficacite militaire. Les demarches par lesquelles le CICR 

avait recommande !'adoption de cette mesure se situaient, elles, dans la perspective d'assurer un meilleur 

respect des lois et coutumes de la guerre, ce que reflete aussi la note de service du 19mars1958 qui dispose: 

«Les propositions de traduction devant /es Tribunaux seront systematiquement evitees, sauf pour ceux qui ant 

commis des exactions... » 

16 Rapport d'activite 1956, pp. 43-44. Rapport d'activite 1958, pp.8-9. RICR, N° 464, aoOt 1957, pp. 438-439. 

RICR, N° 471, mars 1958, P- 153. RICR, N° 476, aoOt 1958, pp. 405-408. RICR, N° 481, janvier 1959, pp. 24-25. 

RICR, N° 482, fevrier 1959, pp. 68-70. 

17 ACICR, BAG 251 (12), Lettre de Roger Gallopin aDavid de Traz, 10 avril 1956. 
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Mohamed Khider, representant du FLN, pour l'informer de la nouvelle mis­
sion des delegues du CICR en Algerie et lui demander les listes des prison­
niers detenus par l'ALN ainsi que l'autorisation, pour des delegues du CICR, 
de les visiter18

• 

Mais, le 4 juin, lors d'une reunion au siege du FLN au Caire, Ben Bella 
informe le delegue du CICR que les conditions clans lesquelles les hommes 
du FLN se battent en Algerie - absence de positions de repli et obligation de 
se deplacer sans cesse a la recherche d'abris de fortune - rendent une telle 
visite quasi impossible'9

• 

Ainsi, les demarches tentees par le CICR aupres de la delegation du 
FLN au Caire afin de secourir les Fran~ais tombes aux mains des insurges 
semblent momentanement vouees a l'echec. En outre le FLN ne commu­
nique pas au CICR les listes des Fran~ais qu'il derient. 

Le CICR decide alors de prendre contact avec des representants du 
FLN au Maroc; David de Traz en informe Mohamed Khider qui approuve 
cette initiative et remet ade Traz une lettre cl'introduction pour un represen­
tant du FLN aTanger 20

• 

David de Traz part done pour le Maroc le 3 octobre 1956 alors que le 
delegue du CICR reste au Caire, Edmond Muller, poursuit ses contacts avec 
la delegation du FLN qui lui laisse a nouveau esperer que des delegues du 
CICR pourront prochainement rencontrer des prisonniers aux mains de 
l'ALN 21 

• 

Lors de sa mission aTanger et Tetouan, David de Traz s'entretient avec 
des representants du FLN qui lui promettent qu'il pourra rencontrer des pri­
sonniers detenus par l'ALN des que ceux-ci auront pu erre rassembles sur sol 
marocain, soit d'ici un ou deux mois. 

Le 11 decembre 1956, un delegue du CICR a Paris, Pierre Boissier, 
visite Ben Bella a la prison de la Sante; a cette occasion, ce demier lui 
declare qu'il croit ala possibilite d'une visite du CICR aux prisonniers dete­
nus par le FLN sur sol marocain. 

En mars 1957, Claude Pilloud rencontre des dirigeants du FLN au 
Maroc et leur remet un lot de medicaments d'une valeur de 10 000 francs 
suisses. 11 essaie anouveau d'obtenir l'autorisation pour le CICR de visiter les 
prisonniers detenus par le FLN soit au Maroc, soit en Algerie et il re~oit cer­

18 ACICR, BAG 251 (12), Lettre de David de Traz aMohamed Khider, 24 avril 1956. 


19 ACICR, BAG 251 (12), Lettre de Edmond MOiler (delegue du CICR au Caire) au CICR, 7 juin 1956. 


20 ACICR, BAG 200 (12), Note de Jean·Pierre Maunoir, 3 octobre 1956. 


21 ACICR, BAG 251 (12), Notes de Edmond MOiler au CICR, 10 et 17 octobre 1956. 
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taines assurances ace sujet; le CICR envoie done en avril 1957, au Maroc, 
deux delegues, Jean-Pierre Schoenholzer et un medecin, qui ont pour mis­
sion de tenter de visiter des prisonniers detenus par le FLN mais, a la fin du 
mois de mai 1957, ces visites n'ont toujours pas pu se realiser et les deux dele­
gues rentrent a Geneve. Cependant, le CICR reste en contact avec les repre­
sentants du FLN, notamment au Caire, au Maroc et en Tunisie et leur sou­
met plusieurs propositions tendant a faire respecter les regles fondamentales 
du droit international humanitaire, notamment l'article 3 commun aux qua­
tre Conventions de Geneve de 1949 22 

• 

Creation du« Croissant-Rouge algerien » 

Lors de la mission de David de Traz au Maroc, en octobre 1956, ses 
interlocuteurs l'informent de leur decision de creer un «Croissant-Rouge alge­
rien » et, le 10 janvier 1957, un communique du journal du FLN, Resistance 
algerienne, annonce la creation du «Croissant-Rouge algerien »; le 14 mars 
1957, le president de ce Croissant-Rouge, Omar Boukli Hacene, demande la 
reconnaissance officielle de sa Societe par le CICR; le 29 avril 1957, le 
CICR l'informe qu'il ne peut reconnaltre le «Croissant-Rouge algerien » car 
celui-ci ne remplit pas les conditions de reconnaissance approuvees par la 
XVII< Conference internationale de la Croix-Rouge, reunie a Stockholm en 
1948, notamment celle qui stipule que la Societe nationale doit exercer son 
activite sur le territoire de l'Etat dont elle porte le nom et qui doit, lui, etre 
independant 23 

• Cependant le CICR se declare pret a entretenir des relations 
de travail avec le «Croissant-Rouge algerien » pour l'accomplissement de 
taches humanitaires 24

• 

22 ACICR, BAG 210 (12-51), Proces-verbal d'entretien entre Pierre Boissier et Ahmed Ben Bella, 11 decem­

bre 1956. ACICR BAG 200 (12), Le CICR et les evenements d'Afrique du Nord- Resume chronologique arrete au 

27 juin 1957. 

23 Selan les Statuts de la Croix-Rouge internationale. approuves par la XVIII' Conference internationale de 

la Croix-Rouge, reunie ii Toronto en 1952, le CICR a notamment pour role de reconnaitre toute Societe natio­

nale nouvellement creee au reconstituee repondant aux conditions de reconnaissance en vigueur. La premiere 

de ces conditions, fixees par la XVII' Conference internationale de la Croix-Rouge, reunie ii Stockholm en aoDt 

1948, dispose que la Societe postulante doit etre constituee sur le territoire d'un Etat independant oil les 

Conventions de Geneve sont en vigueur. Le CICR est lie par les conditions adoptees par la Conference interna­

tionale. Son role est celui d'un notaire qui s'assure que les conditions sont effectivement remplies. En revan­

che, le CICR est pret a collaborer, sur une base pragmatique, avec toute Societe de la Croix-Rouge au du 

Croissant-Rouge qui respecte les Principes fondamentaux de la Croix-Rouge et du Croissant-Rouge, qu'elle 

soit ou non formellement reconnue. 

24 ACICR, BAG 251 (126), Rapport de mission de David de Traz, 25octobre1956. ACICR, BAG 122 (12), Lettre 

du CICR aOmar Boukli Hacene, 29 avril 1957. ACICR, BAG 200 (12), Note de David de Traz, 30 juillet 1957. 
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Le 22 mai 1957, Ferhat Abbas se presente au siege du CICR pour y accre­
diter le docteur Ben Tami en tant qu'agent de liaison du «Croissant-Rouge alge­
rien» aupres du CICR. Tout en refusant une accreditation formelle du repre­
sentant d'une Societe nationale qu'il ne peut pas reconnai'tre, le CICR accepte 
de correspondre avec le docteur Ben Tami pour tout ce qui conceme la Societe 
qu'il represente. Mais le «Croissant-Rouge algerien» n'admet pas le refus du 
CICR de le reconnaltre et, en juin 1957, il adresse au CICR une lettre clans 
laquelle il conteste vigoureusement cette prise de position 25 • 

Dans les mois qui suivent, le «Croissant-Rouge algerien » multiplie les 
demarches pour etre admis aparticiper ala XIXe Conference intemationale 
de la Croix-Rouge qui doit se tenir aLa Nouvelle Delhi; il n'y sera pas invite 
mais le sort de la population algerienne y sera largement evoque et fera l'ob­
jet d'une resolution ( voir ci-dessous). 

Des secours pour les Algeriens refugies au Maroc et en Tunisie 

Depuis l'accession du Maroc a l'independance, le 2 mars 1956, des 
civils algeriens - en majorite des femmes, des enfants et des vieillards - qui 
fuient les combats, se refugient sur sol marocain. 

Ces populations se replient en catastrophe et leur situation ne tarde pas 
adevenir tres difficile. Au printemps 1957, les delegues du CICR qui se ren­
dent sur place evaluent le nombre de ces refugies, etablis par groupes dissemi­
nes tout au long de la frontiere algero-marocaine, aenviron 40 000. 

Grace notamment aux dons qu'il re~oit acet effet de plusieurs Societes 
nationales de la Croix-Rouge et du Croissant-Rouge, le CICR decide d'en­
treprendre une action de secours en faveur de ces refugies. Avec l'accord des 
autorites marocaines, les delegues du CICR leur distribuent regulierement 
des vivres et des vetements. 

Des civils algeriens se sont egalement refugies en Tunisie - indepen­
dante depuis le 20 mars 1956- et, en juin 1957, les autorites et le Croissant­
Rouge tunisiens sollicitent l'aide du CICR en leur faveur. Le delegue du 
CICR envoye sur place constate la presence de quelque 5000 refugies clans la 
region frontaliere et, des la mi-aout, le CICR organise, en collaboration avec 
le Croissant-Rouge tunisien, des distributions de vivres puis de vetements et 
de couvertures aces refugies 26 

• 

25 ACICR, BAG 200 (12) Le CICR et les evenements d'Afrique du Nord - Resume chronologique arrete au 

27 juin 1957. ACICR, BAG 200 (12), Note de Claude Pilloud, 23 mai 1957. 

26 R/CR, N° 468, octobre 1957, pp. 551-553. 
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A la fin de l'annee 1957, le sort des Algeriens refugies en Tunisie et au 
Maroc preoccupe !'ensemble du Mouvement de la Croix-Rouge et du 
Croissant-Rouge; la XIX• Conference intemationale de la Croix-Rouge, 
reunie aLa Nouvelle Delhi du 28 octobre au 7 novembre, adopte a l'unani­
mite la resolution suivante: 

«La XIX• Conference internationale de la Croix-Rouge, 
considerant qu'un nombre important d' Algeriens, en grande partie compose de 
femmes, d' enfants et de personnes ligees, fuyant les evenements d' Algerie, se 
sont refugies en Tunisie et au Maroc, 
considerant que la majeure partie de ces refugies, dont le nombre augmente 
chaque jour, sont dans un etat de denuement total; que l'approche de l'hiver, 
rigoureux en Afrique du Nord, va encore aggraver l' existence de cette masse 
humaine deja sans abri, peu au mal nourrie, insuffisamment vetue et depourvue 
de taus moyens de !utter contre les maladies, 
considerant que l'assistance foumie par les Gouvemements tunisien et maro­
cain, le Comite international de la Croix-Rouge, le Croissant-Rouge tunisien, 
ainsi que par d'autres Associations animees de l'esprit Croix-Rouge, s'avere 
insuffisante a ecarter le grave danger qui menace l' existence de ces innocentes 
victimes de la guerre, 
es time que seul un effort d' ordre international et a l' echelle mondiale est en 
mesure de faire face aux besoins enormes que necessite l' assistance a apporter a 
ces centaines de milliers d' etres humains, 
guidee par l' esprit humanitaire qui a constamment anime l' action des 
Associations qui la composent et dont elles ant si souvent f oumi une preuve 
admirable dans des cas analogues, 
lance au monde un pressant appel pour que des efforts semblables soient entre­
pris et realises en faveur des refugies algeriens » 27 

• 

Forts de cette resolution, le CICR et la Ligue des Societes de la Croix­
Rouge lancent, le 10 decembre 1957, un appel conjoint en faveur des refu­
gies algeriens au Maroc et en Tunisie. 

Pendant l'hiver 1957-1958, le CICR assure la distribution aux 
Algeriens refugies en Tunisie de secours reunis par le Haut Commissariat des 
Nations Unies pour les Refugies. 11 mene cette action conjointement avec la 
Ligue des Societes de la Croix-Rouge et avec le concours des autorites et du 
Croissant-Rouge tunisien. Lors du bombardement de Sakhiet Sidi Youssef 

27 Resolution XI, XIX' Conference internationa/e de la Croix-Rouge, La Nouvelle Delhi, octobre-novembre 

1957, Compte rendu, pp. 169-170. 
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par !'aviation frarn;aise, le 8 fevrier 1958, il se trouve qu'une distribution est 
en cours a cet endroit. Les camions de secours du CICR sont endommages 
lors de ce bombardement, qui provoqua, selon le president Bourguiba, la 
mart de soixante-dix civils tunisiens, dont plusieurs enfants 28• 

A partir du 15 mars 1958, le Croissant-Rouge tunisien prend la respon­
sabilite de l'aide aux refugies algeriens, action qu'il poursuit avec la Ligue. 

Durant l'annee 1958, le CICR poursuit egalement ses distributions de 
secours aux Algeriens refugies au Maroc; a partir du mois de decembre, la 
responsabilite de cette action est reprise par le Croissant-Rouge marocain qui 
la poursuit avec la Ligue 29

• 

L'aide aux populations deplacees 

Depuis 1957, les delegues du CICR en Algerie sont autorises aproceder 
ades distributions limitees de secours d'urgence ades populations deplacees 
al'interieur de l'Algerie 30

• 

En ete 1959, selon les informations recueillies par les delegues du 
CICR, le nombre des personnes deplacees en Algerie atteint un million. La 
Croix-Rouge frarn;aise a mis sur pied des equipes itinerantes d'infirmieres qui 
s'efforcent notamment de secourir les enfants; le CICR soutient cette action 
en remettant des vetements, des vivres et des medicaments ala Croix-Rouge 
frarn;aise; ses delegues assistent regulierement aux distributions de secours. 

En janvier et en novembre/decembre 1960, les delegues du CICR se 
rendent a nouveau en Algerie pour y organiser, avec la Croix-Rouge fran­
<;aise, des distributions de secours clans les centres de regroupement. Cette 
action se poursuit et se developpe en 1961 et 1962 31 

• Lars des missions qu'ils 

28 En raison de la disproportion entre les dommages purement materiels qu'il a subis et les pertes subies 

par la population tunisienne, le CICR re nonce ademander une reparation au gouvernement frarn;ais; pourtant 

ce dernier decide de lui verser une indemnite. 
29 Resolution XI adoptee par la Conference de La Nouvelle Delhi. Rapport d'activite 1957, pp. 8-14. Rapport 

d'activite 1958, pp. 11-12. Rapport d'activite 1959, pp. 10-12. RICR, N° 470, fevrier 1958, pp. 85-86. RICR, 
N° 471, mars 1958, pp.141-142. RICR, N° 473, mai 1958, pp. 278-280. R/CR, N° 476, aoOt 1958, pp. 410-412. 

RJCR, N° 482, fevrier 1959, pp. 70-73. RICR, N° 486, juin 1959, pp. 308-309. RICR, N° 494, fevrier 1960, pp. 89­
90. ACICR, A Pl, Proces-verbaux des seances plenieres de l'Assemblee du CICR, 13 fevrier, 6 mars et 1~ mai 

1958. ACICR, A Pl, Proce~s-verbal de la seance pleniere de I'Assemblee du CICR, 3 ju in 1959. 

30 RICR, N° 476, aout 1958, p. 409. 
31 Rapport d'activite 1959, pp. 12-13; Rapport d'activite 1960, pp. 17-19; Rapport d'activite 1961, pp. 19-20; 

Rapport d'activite 1962, p. 10. RICR, N° 487, juillet 1959, pp. 341-342. RICR, N° 488, aout 1959, p. 398. R/CR, 

N° 590, octobre 1959, pp. 504-505. RJCR, N° 494, fevrier 1960, pp. 90-91. RICR, N° 504, decembre 1960, p. 687. 
RICR, N° 505, janvier 1961, pp. 20-22. R/CR, N° 512, aoat 1961, p. 388. RJCR, N° 518, fevrier 1962, p. 85. RJCR, 

N° 519, mars 1962, p. 137. RICR, N° 520, avril 1962, pp. 176-177. RICR, N° 521, mai 1962, p. 245. 
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effectuent en Algerie, les delegues du CICR se rendent avec des infirmieres 
de la Croix-Rouge frani;aise clans les centres de regroupement repartis sur 
tout le territoire algerien; ces infirmieres se deplacent clans des camions Croix­
Rouge amenages en dispensaires ambulants OU elles prodiguent leurs soins a 
la population; al'occasion de leurs visites, elles distribuent les secours mis a 
disposition par le CICR. Parallelement al'action des infirmieres, les sections 
locales de la Croix-Rouge frani;aise organisent des distributions de secours 
clans les lieux de regroupement que les equipes itinerantes n'ont pas visites; 
les delegues du CICR participent regulierement aces distributions qui pren­
nent de plus en plus d'ampleur car le nombre des deplaces ne cesse de crol:tre; 
en 1962 il est evalue aun total de 2 200 000 personnes, en majorite des fem­
mes et des enfants, reparties clans quelque 2000 centres. 

Liberation de prisonniers detenus par l'ALN 

Au debut de l'annee 1958, pour la premiere fois, un delegue du CICR 
est autorise a visiter des prisonniers detenus par l'ALN: le 30 janvier 1958, 
Jean de Preux, venu de Tunis, visite, sur sol algerien pres de la frontiere tuni­
sienne, quatre prisonniers frani;ais captures clans la region. Le CICR n'a pas 
demande l'autorisation des autorites frani;aises pour effectuer cette visite; il 
s'est contente d'informer les autorites militaires sur place en leur suggerant 
de « ferrner les yeux sur le passage eland.estin de la frontiere par ses delegues ». 

Ce passage de la frontiere par un delegue clans une semi-clandestinite 
constitue, a notre connaissance, un fait sans precedent clans l'histoire du 
CICR. 11 s'explique vraisemblablement par les enjeux politiques d'alors et les 
positions opposees qui etaient celles des parties au conflit: 

le FLN pretendait controler une portion du territoire algerien et reven­
diquait ace titre une forme de reconnaissance intemationale; 

la France affirmait controler tout le territoire algerien, tout en recon­
naissant que la « Ligne Salan » (ligne militaire longeant la frontiere tunisienne) 
ne s'appuyait pas exactement sur la frontiere algero-tunisienne mais se trou­
vait un peu en retrait. 

Dans ce contexte, si le CICR avait demande aux autorites frani;aises 
l'autorisation d'envoyer un delegue clans une portion de territoire algerien 
controlee par le FLN, celles-ci n'auraient eu d'autres choix que de refuser. 

Or l'enjeu humanitaire etait important puisqu'il s'agissait de rencontrer qua­
tre prisonniers frani;ais jamais visites jusqu'alors, d'ou le risque pris par le CICR. 

Le 20 octobre 1958, l'ALN decide de liberer les quatre prisonniers visi­
tes au debut de l'annee; ils sont remis adeux delegues du CICR au siege du 
Croissant-Rouge tunisien. 

http:eland.es
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Le 4 decembre, huit militaires frarn;ais captures par l' ALN sont rem is 
aux delegues du CICR, aRabat, au siege du Croissant-Rouge marocain. 

Outre ces liberations, le CICR obtient de l'ALN que les prisonniers qu'elle 
detient puissent lui envoyer des messages qu'il transmettra aleurs familles. Ainsi, 
au cours de l'annee 1958, le CICR re\:oit 169 messages de prisonniers fran\:ais. 11 
re\:Oit egalement des listes de prisonniers detenus par le FLN. 

Le CICR reste en contact regulier avec le FLN et, le 20 fevrier 1959, a 
Oujda, ville marocaine proche de la frontiere algerienne, six prisonniers 
fran\:ais sont liberes au cours d'une ceremonie organisee au siege de la section 
locale du Croissant-Rouge marocain; ils sont remis adeux delegues du CICR 
qui les conduisent immediatement a l'aerodrome d'Oujda, OU les attend le 
consul de France qui les fait rapatrier. 

Les 15 et 18 mai 1959, suite a de nombreuses demarches du CICR 
aupres du GPRA, le FLN libere, dans la nature, en Kabylie, quinze prison­
niers fran\:ais - dont six civils - et un ressortissant suisse - qui etaient detenus 
dans le maquis kabyle depuis des mois; aucun representant du CICR n'assiste 
acette liberation qui, pour des motifs de securite militaire, ne peut evidem­
ment s'effectuer que dans la clandestinite. 

Durant les mois qui suivent, le CICR obtient encore quelques libera­
tions de personnes captives de l'ALN et, a la fin de l'annee 1959, le total des 
personnes liberees par l'ALN s'eleve aquarante-cinq 32

• 

Violations des Conventions de Geneve 

Au cours de taus les conflits dans lesquels il intervient, le CICR est saisi 
de protestations relatives ades violations des Conventions de Geneve. Des le 
debut de la guerre d'Algerie ce phenomene prend une ampleur considerable. 

En juin 1957, Robert Lacoste, ministre resident aAlger, demande aPierre 
Gaillard de visiter le village de Melouza ou 300 Algeriens auraient ete massacres 
par le FLN. Gaillard demande des instructions au president du CICR, Leopold 
Boissier, qui lui enjoint de ne pas y aller. Dans une note verbale adressee au gou­
vemement frarn;ais, le CICR explique ce refus clans les termes suivants: 

« Confonnement asa tradition, sanctionnee par les Conferences intematio­
nales de la Croix-Rouge, le CICR est toujours pret arecevoir toutes plaintes relati­

32 Rapport d'activite 1958, pp. 9-10. ACICR, A PV C1, Proci~s-verbal de la seance du Conseil de la Presidenee 

du CICR, 23 janvier 1958. RICR, N° 470, fevrier 1958, PP- 84-85. RICR, N° 472, avril 1958, p. 192. RICR, N° 476, 

aoOt 1958, pp. 408-409. RICR, N° 479, novembre 1958, PP- 617-618. RICR, N° 481, janvier 1959, PP- 24-25. RICR, 

N° 482, fevrier 1959, PP- 70-71. Bugnion, op. cit., pp. 522-523. 
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VeS a des violations du droit des gens OU des grands principes de l'humanite, et ales 
transmettre a la partie mise en cause. 

En revanche, en ce qui concerne des demandes de constatation ou d' enquete 
sur ces violations, le CICR a immuablement suivi la meme ligne de conduite, clai­
rement definie dans un memorandum publie le 12 septembre 1939 et plusieurs fois 
communique aux gouvemements. En resume, le CICR ne peut participer, en 
quelque mesure que ce soit, a une procedure d'enquete sur de telles violations. A 
titre exceptionnel cependant, il pourrait accepter de constituer, en dehors de son 
sein, une commission d' enquete, a la condition que les deux parties en cause le lui 
demandent et qu' une telle intervention ne soit pas susceptible de compromettre son 
cruvre secourable ni ne risque d' attiser la haine entre les peuples ». 

Enfin le CICR ajoute qu'au cours des visites de ses delegues clans les 
lieux d'intemement en Algerie: 

« ••. de nombreuses personnes se sont plaintes aupres des delegues du CICR 
de sevices dont elles auraient ete l'objet lors de leur capture ou de leur interroga­
toire. Les representants du CICR se sont bomes a enregistrer ces plaintes et ales 
transmettre aux autorites competentes, le cas echeant avec leurs constatations 
objectives sur ce qui pouvait etre des traces des sevices allegues, mais sans se pro­
noncer sur la realite de ceux-ci. Et le CICR s'est abstenu de publier quoi que ce soit 
a ce sujet puisqu' il n'avait pas ete directement temoin des faits » 33

• 

En ere 1957, les Croissants-Rouges syrien et jordanien s'adressent a la 
Ligue pour l'informer que la Croix-Rouge frarn;aise refuse de soigner les 
« nationalistes algeriens » et les (( victimes algeriennes des evenements » et que les 
autorites frarn;aises empechent les medecins de leur porter assistance 34

• 

La Ligue ayant communique ces deux lettres de protestation au CICR, 
celui-ci les transmet, selon la coutume etablie en pareil cas, ala Croix-Rouge 
frarn;aise qui lui repond en niant les faits allegues et en ajoutant que, bien 
souvent, les ambulances et le personnel infirmier de la Croix-Rouge fran­
<;aise sont attaques par la population indigene. Toujours selon l'usage etabli, 
le CICR transmet cette reponse aux Croissants-Rouges syrien et jordanien 35 

• 

Des l'annee 1958, les delegues du CICR en Algerie entreprennent des 
demarches aupres des autorites fran<;aises en faveur des medecins poursuivis 

33 ACICR, BAG 202 (12), Note verbale du CICR au gouvernement fran~ais, 4 juin 1957. 

34 ACICR, BAG 202 (12), Lettre du Croissant-Rouge syrien ii la Ligue, 22 juillet 1957. ACICR, BAG 202 (12), 

Lettre du Croissant-Rouge jordanien a la Ligue, 14 aoQt 1957. 

35 ACICR, BAG 202 (12), Lettre du CICR a la Croix-Rouge fran~aise, 22 aout 1957. ACICR, B AG 202 (12), 

Lettres de la Croix-Rouge fran~aise au CICR, 6 et 19 septembre 1957. 
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et condamnes pour avoir soigne des insurges. Le CICR fonde ses demarches 
sur l'article 18, alinea 3, de la Premiere Convention de Geneve ainsi que sur 
la Resolution XVII de la Conference de La Nouvelle Delhi 36

• Dans la plupart 
des CaS CeS demarches COnduisent ades mesures de clemence OU ades remises 
de peine 37 

• 

En mai 1958, suite al'execution de trois soldats frarn;:ais par le FLN, le 
CICR intervient aupres du « Comite de coordination et d' execution» du FLN, 
reuni en session au Caire, pour qu'il mette fin ade telles mesures de repre­
sailles 38; en outre, il adresse au gouvemement fran~ais et au FLN un memo­
randum les enjoignant arespecter les principes fondamentaux du droit inter­
national humanitaire. 

TEXTE DU MEMORANDUM 
Geneve, le 28 mai 1958 

«Le Comite international de la Croix-Rouge, institution specifiquement neutre, inde­
pendante de toute influence nationale, raciale ou religieuse, a pour devoir essentiel de 
venir en aide aux victimes des conflits annes. 
Dans son action strictement humanitaire il est guide par !es termes et l' esprit des 
Conventions de Geneve. Son autorite est fondee sur des experiences faites et des sen:i­
ces rendus depuis plusieurs decennies. Pour accomplir son cruvre humanitaire, il ne 
peut compter que sur son devoir d' initiative et sur l' accueil fait aux demarches qu 'il 
entreprend avec toute la persuasion et la fennete possibles. C'est ainsi qu'il est inter­

36 «La XIX' Conference internotionale de la Craix-Rouge, 
considerant /es efforts dejii deployes par le Comite international de la Croix-Rouge pour al/eger /es souf­

frances qu'entrainent /es con flits armes de toute nature, exprime le vreu qu'une disposition nouvelle soit ajou­
tee aux Conventions de Geneve de 1949, etendant la portee de /'article 3 de ces Conventions, afin que: 

1. Jes blesses soient soignes sans discrimination, et que Jes medecins ne soient inquietes en aucune 
maniere ii /'occasion des soins qu'ils sont appe/es ii donner dans ces circonstances, 

2. le principe sacre du secret medical soit respecte, 
3. ii ne soit apporte ii la vente et ii la /ibre circulation des medicaments aucune restriction autre que eel/es 

prevues par la legislation internationale, etant entendu que ces medicaments seront exc/usivement utilises ii 
des fins therapeutiques, 

fait en outre un pressant appe/ ii to us Jes Gouvernements afin qu'i/s rapportent toutes mesures qui seraient 
contraires ii la presente resolution». XIX' Conference internationale de la Croix-Rouge, La Nouvelle Delhi, 

octobre 195 7, Resolution XVI I. 

37 Rapport d'activite 1958, p. 9. ACICR, A PV C1, Proces-verbal du Conseil de la Presidence du CICR, 23 octo­

bre 1958. Bugnion, op. cit., pp. 547-548. 
38 ACICR, A PV Pl, Proces-verbal de la seance pleniere de l'Assemblee du CICR, 4 juin 1958. 
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venu clans le conflit algerien depuis 1955 avec des resultats qu'il doit malheureusement 
juger insuffisants. 
Au cours de ces demieres semaines, la situations'est encore aggravee. Aussi, anime du 
desir d' en attenuer certains des effets particulierement douloureux, le CICR croit devoir 
suggerer au FLN ainsi qu'au Gouvemement franr;ais de s'engager envers lui a observer 
!es regles suivantes : 

1. L'article 3 commun aux 4 Conventions de Geneve de 1949 sera integralement 
respecte; (voir annexe). 

2. 	 En cas de capture, !es membres des forces armees ne seront pas l'objet de poursuites 
penales pour le seul fait d'avoir pris part a la lutte; ils beneficieront d' un traitement 
humain et de toutes !es garanties essentielles accordees aux prisonniers de guerre; ils 
pourront donner de leurs nouvelles a leurs familles et en recevoir d' elles. Leurs noms 
seront communiques au CICR qui sera admis a !es visiter, et, en cas de besoin, a leur 
remettre des secours. 

3. 	 Si des poursuites penales sont engagees contre des membres des forces armees captures 
en raison de crimes ou de delits qu'ils auraient commis, le CICR en sera informe et sera 
autorise a suivre la procedure et a faciliter leur defense. Si des poursuites ainsi engagees 
Ont abouti OU aboutissent a des condamnations capitales prononcees clans des formes 
legales par des tribunaux competents, ii sera, pendant la duree des hostilites, sursis aces 
executions. Les condamnes continueront a beneficier du traitement accorde aux prison­
niers de guerre. 

4. 	 Les mesures de represailles, quels qu'en soient !es motifs, seront exclues. 
Le Comite international de la Croix-Rouge souhaite vivement que le FLN juge possible 
de prendre envers lui de tels engagements qu'il s'efforce d'obtenir egalement du 
Gouvernement fran~ais. Dans cette hypothese, ii prendra acte des engagements sous­
crits envers lui de part et d' autre et il en informera immediatement !es deux Parties. 

Enfin, le Comite international exprime le tres ferme espoir que tout acte de nature a 
compromettre !es efforts qu'il deploie en faveur des personnes visees ci-dessus sera evite 
jusqu'au moment OU une reponse aura pu etre donnee a la presente communication et a 
celle qu'il adresse simultanement au Gouvemement fran~ais » 39 

• 

Le gouvemement frarn;ais n'apprecie guere le fait d'etre ainsi pratique­
ment mis sur le meme pied que le FLN et il le fait savoir au CICR qui lui pre­
cise qu'il a redige son memorandum avec la «conviction que seules certaines 
decisions aprendre OU aconfirmer par les deux Parties au confiit lui permettront 
d'aboutir ades resultats satisfaisants » et qu'en utilisant le terme «les deux parties 

39 ACICR, BAG 225 (12), Memorandum du CICR, 28 mai 1958. 
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au conflit, il n' entend pas meconnai'tre la difference essentielle qui existe entre le 
Gouvemement d'un Etat et un groupe qui exerce une autorite de fait sans posseder 
un statut juridique bien defini » 40 

• 

En aout 1959, le president du CICR, Leopold Boissier rencontre le pre­
sident du GPRA, Ferhat Abbas et, lui rappelant le memorandum du 28 mai 
1958 auquel le GPRA n'a pas repondu, il lui fait part des preoccupations du 
CICR au sujet des civils et militaires franc;ais tombes au pouvoir de l'armee 
algerienne. 

Ferhat Abbas l'assure alors que des instructions precises ont ete don­
nees aux combattants afin que les prisonniers soient humainement traites 
mais le controle est difficile vu l'extreme dispersion des unites en constant 
mouvement; de plus les commandants locaux, temoins de bombardements 
aeriens qui provoquent de graves pertes pour la population civile, sont 
enclins arecourir aux represailles. 

Fin 1959, le CICR ecrit a Ferhat Abbas clans l'espoir que le GPRA 
reagisse concretement au memorandum du 28 mai. 

En janvier 1960, n'ayant toujours pas rec;u de reponse precise du 
GPRA, le CICR envoie son delegue general pour le Proche-Orient, David de 
Traz, a Tunis, afin qu'il tente d'obtenir des representants du GPRA clans 
cette ville une reponse satisfaisante aux propositions faites par le CICR. 

Le 11 juin 1960, le GPRA informe le CICR de sa decision d'adherer 
aux Conventions de Geneve du 12 aout 1949; sans se prononcer sur l'aspect 
juridique de cette adhesion, le CICR l'enregistre comme une reponse posi­
tive a son memorandum de 1958. 11 reprend done ses demarches aupres du 
GPRA afin de mettre au point les mesures pratiques d'aide aux prisonniers 
detenus par l'ALN telles que: communications des listes nominatives de ces 
prisonniers ainsi que des messages familiaux et autorisations de visites de 
delegues du CICR. Mais ces demarches n'aboutissent aaucun resultat. 

Pour tenter de debloquer la situation, David de Traz se rend aTunis, 
aupres du GPRA, en fevrier 1961 mais en vain; Pierre Gaillard retourne a 
Tunis en mars 1961, mais le GPRA ne s'engage toujours pas ades demarches 
concretes. 

Cependant le CICR maintient un contact regulier avec le representant 
du «Croissant-Rouge algerien» a Geneve et, en novembre 1961, etant tou­
jours sans reponse du GPRA, il envoie une nouvelle mission speciale a 
Tunis: elle est composee de Mme van Berchem, membre du CICR, et de 

40 ACICR, BAG 200 (12), Lettre du CICR au gouvernement fran~ais, 18 juin 1958. 
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Pierre Gaillard; elle est rec;:ue le 22 novembre par le nouveau president du 
GPRA, Ben Youssef Ben Khedda, et le vice-president du GPRA, Krim 
Belkacem, qui promettent aux representants du CICR de leur communiquer 
les noms de cinq prisonniers franc;:ais; le 30 decembre le GPRA informe le 
CICR qu'il va liberer deux de ces prisonniers; Pierre Gaillard va done les 
prendre en charge aTunis, d'ou il les fait rapatrier en France; a cette occa­
sion il insiste aupres du president du «Croissant-Rouge algerien » pour que les 
trois autres prisonniers puissent ecrire aleur famille mais cette requete reste 
sans resultat 41 

• 

La presse franc;aise publie des rapports de visites du CICR 

En Algerie, les delegues continuent avisiter les prisons, les camps d'he­
bergement, les centres de tri et de transit, les centres militaires d'interne­
ment, les «centres de reeducation» et parfois meme les cellules dependant direc­
tement des officiers de renseignement. En eff et, le systeme de detention 
elabore en Algerie par les autorites franc;:aises est extremement complexe, ce 
qui rend la tache des delegues d'autant plus difficile. 

Du 15 octobre au 27 novembre 1959, quatre delegues effectuent en 
Algerie une mission au cours de laquelle ils visitent 82 lieux de detention. 
Conformement a ce qui a ere convenu avec le gouvernement franc;:ais, le 
CICR envoie les rapports de visites de ses delegues: a la delegation generale 
du gouvernement aAlger (en trois exemplaires), au ministere des Affaires 
etrangeres a Paris (en quatre exemplaires) et au ministere de la Justice (en 
trois exemplaires); puis, a la demande orale du ministere de la Justice, il lui 
en envoie deux exemplaires supplementaires. Suite al'envoi de ces rapports, 
Pierre Gaillard et William Michel participent aune conference interministe­
rielle qui reunit a Paris des representants des departements concernes ainsi 
que deux generaux venus expressement d'Algerie; aucun des participants ne 
conteste les constatations des delegues, notamment en ce qui concerne les 
methodes d'interrogatoire utilisees clans certains centres. 

Le 5janvier1960, le journal Le Monde publie une synthese des rapports de 
la 7• mission du CICR en Algerie, montrant clairement qu'il est en possession 

41 ACICR, A PV C1, Proci~s-verbal de la seance du Conseil de la Presidence du CICR, 27 aoOt 1959. Rapport 

d'activite 2959, p. 12; Rapport d'activite 2960, p. 19; Rapport d'activite 2961, pp. 20-21. ACICR, BAG 200 (12), 

Lettre de Leopold Boissier aFerhat Abbas, 4 decembre 1959. ACICR, BAG 200 (12), Prod~s-verbal d'entretien 

entre Pierre Gaillard et le ministre de la Sante du GPRA et le representant du «Croissant-Rouge a/gerien» a 
Geneve, le D' Ben Tami, 22 novembre 1960. RICR, N° 495, mars 1960, pp. 122-123. RICR, N° 518, Fevrier 1962, 

pp. 71-72. Entretiens de juin aseptembre 1992, entre Pierre Gaillard et Fran~oise Perret. 



943 RICR DECEMBRE IRR( DECEMBER 2004 VOL. 86 N' 856 

de la collection complete de ces rapports. L'article releve que «la situation reste 
mauvaise dans les camps de transit et de triage ou de nombreux cas de sevices et de tor­
ture sont toujours signales»42 

• Simultanement, Le Monde publie un communique 
de la Presidence du Conseil qui declare que les missions du CICR ont re~u tou­
tes facilites pour la visite des lieux de detention et que, si certaines erreurs ont 
en effet ete commises, on s'efforcerait d'y porter remede; enfin le communique 
ajoute que le CICR a egalement constate des ameliorations de traitement43 

• 

Cette publication a un retentissement considerable car tout le debat 
politique qui divise la France a cette epoque porte, precisement, sur le 
recours ala torture en Algerie. 

A aucun moment les autorites fran~aises ne mettent en cause la 
responsabilite du CICR pour la publication de ce rapport44 mais certains jour­
nalistes et ecrivains lui reprochent de n'avoir pas, lui-meme, alerte l'opinion 
des qu'il a constate des cas de torture en Algerie. Le CICR fait alors parai'tre 
le communique suivant: 

"Visites de lieux de detention par les deligues du Comite international 

La publication recente, par la presse, du rapport etabli par le Camire international de la 
Croix-Rouge ala suite de la demi.ere mission de ses deligues en Algerie, a provoque des 
questions sur les principes qui regissent son activite dans ce domaine. Le CICR croit done 
opportun de rappeler les regles que, d'une fO{On generale, il observe traditionnellement. 
Il convient tout d'abord de distinguer essentiellement entre deux situations nettement 
differentes: les conflits armes de caractere international, dans lesquels s'appliquent plei­
nement les dispositions des Conventions de Geneve, et les conflits de caractere inteme. 
Dans les conflits internationaux, le CICR s'efforce de faire proceder de fa~on systema­
tique, par ses deligues, ala visite des camps et autres lieux de detention oil. se trouvent 
des prisonniers ou des intemes. Ces visites constituent un des aspects essentiels de son 
activite car, selon de multiples temoignages re~us, elles sont hautement profitables aux 
captifs. L'inspection des lieux de detention, qui comporte des entretiens sans temoins 
avec les detenus, perrnet au CICR de connaftre le traitement qui leur est reserve, de 

42 Le Monde, 5 janvier 1969, page 1. 


43 Ibidem. 

44 SeIon le temoignage de l'historien Pierre Vidal-Naquet, la fuite eta it due aGaston Gosselin, a lo rs proche 

collaborateur du Garde des Sceaux Edmond Michelet: «Au ministere de la Justice, occupe par Edmond 

Michelet de janvier 1959 ooout 1961, fonctionna pendant un peu plus d'un an une equipe formee par deux 

anciens camorades de deportation (o Dachau) du ministre, Gaston Gosselin et Joseph Rovan. Tous deux 

etaient resolument hostiles aux pratiques en honneur en Algerie. Si Rovan agit de fa~on discrete, Gosselin 

n'hesita pas aprovoquer des scandales, par exemple en communiquant au journaliste Pierre Viansson-Ponte 

le rapport sur /'Algerie du Co mite international de la Croix-Rouge: ce document capital fut publie dons Le 

Monde du 5janvier1960. »Pierre Vidal-Naquet, La raison d'Etot, Paris, La Decouverte, 2002, p. 6. 
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verifier l' application des dispositions des Conventions de Geneve, de renseigner avec 
impartialite et objectivite les Puissances interessees, d'ameliorer le sort des captifs par 
des demarches sur place ou des interventions aupres de la Puissance detentrice, d'orien­
ter les actions de secours, de contr8ler enfin la distribution des envois. 
Dans une guerre internationale, des dispositions precises des Conventions de Geneve don­
nent au CICR le droitformel de proceder a de telles visites. En revanche, dans des conflits 
de caractere non international, il n' existe qu' une breve disposition des Conventions de 
Geneve enjoignant aux Parties au conflit de respecter certaines regles generales d'huma­
nite. Les visites des delegues du CICR ne sont pas expressement prevues; cependant, cette 
institution est autorisee a offrir ses services aux Parties au conflit. 
Ces offres de services tendent principalement a obtenir l'autorisation de visiter librement 
les camps, comme dans les cas de guerres internationales. Elles comportent l'engage­
ment de ne communiquer les constatations faites qu'au Gouvemement qui donne l' au­
torisation de visite. On sait que le Gouvemement franr;ais a accueilli favorablement, 
des 1955, les offres de services faites par le CICR apropos du conflit algerien. 
Les rapports etablis a la suite des visites effectuees par les delegues du CICR ne sont 
done remis qu'au Gouvemement de la Puissance detentrice (dans le cas d'une guerre 
internationale, ils sont egalement transmis au Gouvemement de la Puissance d'origine 
des prisonniers visites). Cette discretion est necessaire pour que l' action du CICR soit 
efficace; il faut que les Autorites detentrices aient pleine confiance dans le CICR et 
dans ses delegues, specialement lorsque celui-ci est admis a intervenir dans des situa­
tions relevant souvent de la seule competence inteme d'un Etat et ou !'intervention 
d'autres organismes internationaux n' est pas toleree. Cette confiance est egalement 
necessaire par le fait que le CICR doit pouvoir librement critiquer le regime de detention 
et conseiller le Gouvernement interesse a l' ecart de toute polemique. 
Le CICR ne procede done pas ala publication des rapports etablis parses delegues. Bien 
entendu, les Gouvernements auxquels ces rapports sont remis sont libres de le faire s'ils 
le jugent ban, generalement apres consultation du CICR. 
De meme, le CICR s'abstient de protester publiquement contre les actes precis attribues 
a telle ou telle Puissance ou a ses agents civils ou militaires. Ll aussi l' experience a mon­
tre que de telles manifestations sont sans effets reels et ne peuvent que compromettre 
une CFuvre secourable que le CICR est souvent seul en mesure d'accomplir. 
En revanche, celui-ci ne se contente pas de transmettre sans autre les rapports de ses 
delegues ; il agit sans rel.ache aupres des autorites responsables pour que soit mis fin a des 
situations contraires aux Conventions de Geneve ou aux principes d'humanite. De tel­
les demarches sont repetees aussi frequemment que les circonstances l'exigent. C'est 
ainsi que le CICR peut agir le plus utilement en faveur des victimes des conflits » 45 

• 

45 Rapport d'activite 1959, pp. 8-10: Rapport d'activite 1960, pp. 17-18. RICR, N° 841, juillet 1959, p. 341. 

RICR, N° 493, janvier 1960, p. 18. RICR, N° 494, fevrier 1960, pp. 87-89. ACICR, A PV Pl, Proce~s-verbal de la 

seance pleniere de l'Assemblee du CICR, 9 janvier 1960. 
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Durant l'annee 1960, les autorites frani;aises n'autorisent pas le CICR a 
envoyer des delegues visiter les lieux de detention en Algerie car ceux-ci font 
l'objet d'une reorganisation. Celle-ci est vraisemblablement consecutive aux 
constatations faites par les delegues et a la publication du contenu de leurs 
rapports. En revanche, le CICR peut poursuivre ses visfres aux Algeriens 
detenus en France. 

En 1961, le CICR est a nouveau autorise a visiter des detenus en 
Algerie; ses delegues y effectuent done trois series de visites au cours desquel­
les ils se rendent clans 124 lieux de detention. 

Parallelement, les delegues du CICR continuent avisiter les Algeriens 
detenus en France. Ainsi de mars a juillet 1961, ils visitent 20 lieux de 
detention. 

Une nouvelle serie de visites en France se deroule du 5 au 20 novem­
bre, au moment ou la plupart des Algeriens detenus font la greve de la faim; 
les delegues se rendent done a l'hopital de Garches ou sont internes trois 
ministres du GPRA: Ben Bella, Ait Ahmed et Khider; a l'issue de leurs 
entretiens avec ces ministres, ils soumettent aux autorites frani;aises certai­
nes propositions visant aameliorer le sort des detenus; elles les acceptent; le 
CICR en informe les detenus algeriens qui decident alors de mettre un terme 
aleur greve de la faim. 

Une demiere visite aux Algeriens detenus en Algerie est effectuee en 
mai 1962 46 

• 

Un plan d'action d'urgence 

Suite a la proclamation du cessez-le-feu, le 19 mars 1962, les attentats 
de l'OAS se multiplient clans toute l'Algerie et le delegue permanent du 
CICR aAlger, Roger Yust, tente de faire parvenir des secours aux blesses; il 
est rejoint par Pierre Gaillard qui etablit, avec les autorites algeriennes et le 
Haut-Commissaire de France, un plan d'action d'urgence, notamment pour 
l'assistance medicale a la population civile, les visites aux prisonniers, la 
recherche des disparus et les secours aux populations regroupees. A la mi-mai 
des equipes medicales du CICR arrivent en Algerie47

• 

46 Rapport d'activite 1961, pp. 17-19; Rapport d'activite 1962, p. 9. RICR, N° 508, avril 1961, pp. 202-203. 

RICR, N° 516, decembre 1961, pp. 605-606. RICR, N° 517, janvier 1962, pp. 29-30. RICR, N° 519, mars 1962, 

pp. 130-131. 

47 Rapport d'activite 1962, pp. 10-11. RICR, N° 520, avril 1962, p. 177. RICR, N° 522, juin 1962, pp. 294-295. 

RICR, N° 523, juillet 1962, pp. 330-332. ACICR, BAG 200 (12), Rapport de mission du D' de Chastonay, 8 ju in 1962. 
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Les accords d'Evian et le sort des prisonniers 

Signes le 18 mars 1962 et suivis, le lendemain, par la proclamation du 
cessez-le-feu, les accords d'Evian prevoient, a partir du 19 mars, un delai de 
vingt jours au cours duquel les parties s'engagent a liberer les prisonniers 
qu'elles detiennent et a informer le CICR de leur lieu de stationnement ainsi 
que de « toutes mesures prises en faveur de leur liberation» 48 

• 

A I'expiration de ce delai, les autorites frarn;aises ont fait connal:tre au 
CICR les lieux de stationnement de 3600 prisonniers captures les armes ala 
main ainsi que les mesures prises pour leur liberation et pour leur retour 
clans leurs foyers; les liberations debutent effectivement au debut du mois 
d'avril 49

• 

A la meme epoque, le GPRA libere trois militaires frarn;ais detenus 
depuis le printemps 1961. Deux autres militaires frarn;ais, captures par l'ALN en 
fevrier 1961, sont liberes en Kabylie et remis entre les mains de la Commission 
d'armistice locale, aTlzi Ouzou. Quatre autres soldats frarn;ais sont liberes en 
juin 1962 sur sol marocain et enfin une vingtaine de legionnaires originaires de 
divers pays europeens sont liberes avant la fin de l'annee 1962. 

La recherche des personnes disparues et la visite des detenus 

Cependant on reste sans nouvelles de 330 militaires frarn;ais et 264 civils 
europeens portes disparus aUn moment OU aUn autre du conflit 50

• 

Pour tenter de retrouver ces personnes, les delegues du CICR effec­
tuent des recherches clans differentes regions d' Algerie; ils lancent reguliere­
ment des appels a la radio en fran~ais et en arabe et s'efforcent d'obtenir le 
soutien des autorites algeriennes clans leurs recherches. 

Par ailleurs, ils visitent les personnes arretees en raison des troubles qui 
ont suivi le cessez-le-feu et obtiennent un certain nombre de liberations. 
Ainsi, le 13 septembre 1962, deux delegues assistent a la liberation de la pri­
son de Maison-Carree, pres d'Alger, de 25 ressortissants europeens en faveur 

48 Accord sur le cessez-le-feu en Algerie, signe ii Evian le 18 mars 1962 (article 11), Revue genera le de Droit 

international public, 66' annee, vol. 3, tome XXXlll, juillet-septembre 1962, pp. 686-692; Keesing's 

Contemporary Archives, June 9-16, 1962, p. 18801. 

49 Rapport d'activite 1962, p. 9. RICR, N° 520, avril 1962, p. 176. 

50 Rapport d'activite 1959, p. 9; Rapport d'activite 1962, p. 10. RICR, N° 521, mai 1962, p. 244. RJCR, 

N° 522, juin 1962, p. 289. 

II y avait egalement de nombreux disparus dans les rangs du FLN, mais le CICR ne fut pas mandate pour 

rechercher ces disparus apres l'independance de l'Algerie, alors qu'il fut mandate pour rechercher les soldats 

et civils fran~ais dont on etait sans nouvelles. 
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desquels ils sont intervenus depuis plusieurs semaines. Le 17 septembre, ces 
memes delegues sont autorises a visiter 34 Europeens encore detenus a 
Maison-Carree; ils en dressent la liste qu'ils communiquent aux autorites 
frarn;aises. 

Le 25 septembre, les autorites algeriennes remettent au CICR une nou­
velle liste de 43 Europeens recemment arretes et intemes a Maison-Carree; 
ses delegues sont autorises ales visiter et, le meme jour, ils assistent a la libe­
ration de 7 detenus europeens 51 

• 

En octobre 1962, deux delegues du CICR, Pierre Gaillard et Roger 
Yust, prennent a nouveau contact avec les autorites algeriennes; ils rencon­
trent notamment le president de l'Assemblee constituante, Ferhat Abbas et 
le commandant en chef de l'ALN, le colonel Boumediene; ils obtiennent de 
leurs interlocuteurs l'assurance qu'ils les appuieront dans leur action de 
recherche des personnes disparues et la garantie qu'ils seront autorises a visi­
ter les anciens « harkis » detenus en Algerie. 

Le 7 novembre 1962, le president du CICR adresse au chef d'Etat alge­
rien, Ahmed Ben Bella, une lettre dans laquelle il lui confirme la demarche 
de ses delegues 52 

• 

Mission du vice-president du CICR en Algerie 

En fevrier 1963, l'un des vice-presidents du CICR, Samuel Gonard, se 
rend a Alger pour negocier avec le gouvemement algerien afin d'obtenir, 
notamment, l'appui des autorites pour la recherche des personnes disparues 
depuis l'entree en vigueur du cessez-le-feu, soit le 19 mars 1962 et dont le 
nombre est evalue a pres de 1500. 

Au cours de cette mission, Samuel Gonard s'entretient a plusieurs 
reprises avec le president de l'Etat algerien, Ahmed Ben Bella, ainsi qu'avec 
des membres du Conseil des ministres. A l'issue de ces conversations, le gou­
vemement algerien et le CICR concluent un accord selon lequel ce gouver­
nement s'engage a donner toutes facilites aux delegues du CICR pour l'ac­
complissement de leur tache; ils pourront notamment circuler librement sur 
tout le territoire algerien. 

51 Rapport d'activite 1962, pp. 11-12. RICR, N° 522, juin 1962, pp. 294-296. RICR, N° 523, juillet 1962, 

pp. 332-334. RICR, N° 525, septembre 1962, pp. 456-457. R/CR, N° 526, octobre 1962, pp. 502-503. 

52 Rapport d'activite 1962, pp. 12-13. RICR, N° 527, novembre 1962, pp. 547-548. RICR, N° 528, decembre 

1962, pp. 612-613. 
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Cet accord, entre le CICR et le gouvemement algerien, est renforce 
par l'aboutissement de negociations entreprises sur le meme sujet entre le 
gouvemement franc;ais et le gouvemement algerien. 

Avant de quitter Alger, Samuel Gonard visite encore la prison de 
Maison-Carree ou il s'entretient librement avec de nombreux detenus- pour 
la plupart d'anciens « harkis ». Sur sa proposition, le gouvemement ordonne 
la mise en liberte de 111 d 'entre eux 53

• 

Le CICR visite les « harkis »et recherche les disparus 

Des la mi-mars 1963, se fondant sur l'accord negocie par Samuel 
Gonard, le CICR envoie en Algerie une mission composee d'une vingtaine 
de delegues et dirigee par Claude Pilloud. 

Les delegues obtiennent sans difficulte l'autorisation de visiter les « harkis » 

detenus clans des prisons; en revanche ils ne sont pas autorises a se rendre 
aupres de ceux qui sont detenus clans des camps militaires. 

Au cours de leurs visites clans les prisons, les delegues obtiennent la 
liberation d'un certain nombre de « harkis » et le CICR prete ses bons offices 
en vue de la negociation d'un accord entre les gouvemements algerien et 
franc;ais aux termes duquel la France accueillera tous les anciens « harkis » 

desireux de quitter l'Algerie. 
Quant aux recherches des personnes disparues, elles s'averent extreme­

ment difficiles, notamment en raison du temps ecoule depuis les disparitions. 
Pourtant les delegues se rendent systematiquement clans les lieux ou les 
disparus Ont ete signales pour la demiere fois, ils interrogent les temoins 
eventuels et les autorites locales et obtiennent des renseignements probants 
pour environ 50% des cas. Lorsqu'elles aboutissent, les enquetes concluent le 
plus souvent au deces ou aune forte presomption de deces; pourtant un petit 
nombre de disparus sont retrouves vivants, il s'agit notamment de personnes 
dont on a perdu la trace lors du rapatriement precipite des Franc;ais d' Algerie. 

Samuel Gonard retoume en Algerie en juin 1963; il est rec;u par le pre­
sident Ben Bella qu'il informe des difficultes rencontrees par les delegues du 
CICR clans le cadre de leur action en faveur des « harkis », dont ils pensent 
qu'un certain nombre serait enferme clans des camps militaires auxquels ils 
n'ont pas acces; Ben Bella promet alors aGonard que les delegues pourront 
visiter ces camps. 

53 Rapport d'octivite 1963, pp. 7·8. RICR, N° 531, mars 1963, p. 138. ACICR, BAG 251 (12), Lettre de Leopold 

Boissier, president du CICR, aJean de Broglie, secretaire d'Etat charge des affaires algeriennes, 22 mars 1963. 
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A l'issue de son voyage en Algerie, Gonard arrive a la conclusion que 
le CICR ne doit pas y prolonger sa mission speciale au-dela des dates initia­
lement prevues (septembre 1963); d'eventuelles visites a des «harkis» clans 
des camps militaires ne devraient done revetir qu'un caractere de sondage. 
En fait, les delegues ne re<;:oivent pas l'autorisation de penetrer clans ces 
camps et, lors de sa seance du 19 septembre 1963, le Conseil de la Presidence 
du CICR prend acte de cette situation et constate que le probleme des « har­
kis » est desormais du ressort des gouvemements algerien et fran<;:ais. 

La mission speciale du CICR s'acheve en septembre 1963, le Croissant­
Rouge algerien - reconnu le 4 juillet 1963 - reprenant desormais la responsa­
bilite de la suite des actions entreprises par le CICR54

• 

Pourtant le CICR continue a recevoir des demandes de familles de « har­
kis » qui affirment que leur parent est toujours detenu en Algerie et, le 7 octobre 
1963, il s'adresse a nouveau au gouvemement algerien clans l'espoir de pouvoir 
faire visiter par ses delegues les « harkis » qui seraient detenus clans des camps 
militaires; le gouvemement algerien repond cette fois positivement a la requete 
du CICR et, en janvier 1964, un de ses delegues est autorise a visiter trois caser­
nes, a Constantine, Kenchala et Bou-Saada; mais il n'y rencontre aucun 
« harki ». Ses interlocuteurs lui declarent d'ailleurs que, selon le gouvemement 
algerien, le probleme est termine55

• Pourtant, a l'occasion d'une mission effec­
tuee suite au conflit algero-marocain, un delegue du CICR, Jacques de Heller, 
approche a nouveau les autorites algeriennes au sujet des « harkis » mais il n'ob­
tient que des reponses dilatoires. Le president du CICR ecrit alors au president 
du gouvemement algerien pour lui demander d'autoriser ses delegues a visiter 
les « harkis » encore detenus en Algerie, mais cette lettre reste sans reponse. 

L'annee 1965 s'acheve done sans que le CICR puisse reprendre une 
action en faveur des demieres victimes du conflit algerien detenues clans leur 
pays 56 • Son action en faveur des anciens « harkis » ne debouche que sur des 
resultats tres limites. 

54 Rapport d'activite 1963, pp. 8-9. RICR, N° 532, avril 1963, pp. 178-179. ACICR, BAG 251 (12), Lettres de 
Leopold Boissier, president du CICR, aJean de Broglie, Secretaire d'Etat charge des affaires algeriennes, 5 avril 

et 20 mai 1963. ACICR, BAG 251 (12), Rapport de mission de Samuel Gonard, 28 juin 1963. ACICR, BAG 251 
(12), Note de Roger Gallopin, directeur executif du CICR, aGeorges Hoffmann, chef de la mission speciale du 

CICR en Algerie, l juillet 1963. 
55 ACICR, B AG 229 (12), Lettre de Roger Gallopin, directeur executif du CICR, a M. Ben Zerfa, chef de 

Cabinet a la Presidence, 7 octobre 1963. ACICR, BAG 251 (12), Rapport sur la mission speciale du CICR en 

Algerie, 25 octobre 1963. ACICR, BAG 229 (12), Lettre du gouvernement algerien au CICR, 20 novembre 1963. 

ACICR, BAG 229 (12), Rapport de mission de Jacques de Heller, 29janvier1964. 
56 ACICR, BAG 229 (12), Rapport de mission de Jacques de Heller, 22 avril 1964. ACICR, BAG 229 (12), Lettre 

de Leopold Boissier, president du CICR, aAhmed Ben Bella, president de la Republique algerienne, 19 mai 1964. 
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Conclusion 

En Algerie, l'action du CICR se deroule dans le cadre d'une guerre de 
liberation nationale marquee par le terrible enchainement des attentats, de 
la repression, des represailles et de la torture. Des lors, son but prioritaire sera 
d'obtenir que toutes les personnes tombees aux mains de l'adversaire soient 
humainement traitees. Pour cela, il multiplie les demarches aupres des auto­
rites frarn;aises et des chefs du FLN. 

Dans ses contacts avec les autorites frarn;:aises, le CICR negocie, aussi 
bien a Paris qu'a Alger, avec des interlocuteurs qui disposent des moyens 
necessaires pour faire respecter leurs ordres; des lors, dans la mesure ou ils 
acceptent les propositions du CICR, le message passe et des ameliorations 
sont obtenues. D'ailleurs, au fil de leurs missions, la credibilite des delegues 
du CICR aupres des militaires frarn;ais augmente; cela se traduit manifeste­
ment par le grade de l' officier de liaison qui les accompagne; lo rs des premie­
res missions, c'est un capitaine, puis un lieutenant-colonel et enfin un gene­
ral avec qui les delegues ont l'autorisation d'entrer a l'improviste dans 
n'importe quel camp 57

• 

Siles demarches repetees du CICR conduisent ade nombreuses ame­
liorations des conditions de detention et, en particulier, a l'erablissement 
d'un statut particulier et de camps d'internement militaire pour les combat­
tants pris les armes a la main, en revanche, ses demarches ne permettent pas 
de mettre un terme a la pratique de la torture lors des interrogatoires de pri­
sonniers. La publication par Le Monde, le 5 janvier 1960, d'extraits du rap­
port de synthese sur la septieme serie de visites de lieux de detention en 
Algerie provoque un tres vif emoi et relance le debat sur les merhodes d'in­
terrogatoire appliquees en Algerie. Toutefois, cette divulgation a son prix. 
Bien que les autorites fran\'.aises admettent que la fuite n'est pas imputable au 
CICR, il faudra plus d'une annee avant que celui-ci soit autorise a envoyer 
une nouvelle mission en Algerie. 

Les negociations avec les dirigeants du FLN revelent que l'action du 
CICR en faveur des prisonniers detenus par l'ALN se heurte ades obstacles 
quasi insurmontables. En effet, ils declarent aux delegues du CICR que les 
conditions dans lesquelles leurs hommes se battent rendent impossible l'or­
ganisation d'une visite aux prisonniers qu'ils detiennent; en outre ils ne 
controlent pas tous leurs combattants et ne peuvent done empecher des actes 

57 Entretiens de Pierre Gaillard avec Fran~oise Perret, janvier-fevrier 1992. 



951 RICR DECEMBRE IRRC DECEMBER 2004 VOL. 86 N' 856 

de represailles. Cela explique que le CICR n'obtient que des resultats tres 
limites en ce qui conceme les Fran\'.ais captures par le FLN. 

Un autre domaine ou l'action du CICR ne parvient pas ase developper 
est celui de la protection des « harkis » aux mains des nouvelles autorites alge­
riennes. 

Parallelement a ses demarches en faveur des diverses categories de 
detenus, le CICR parvient a realiser, avec le concours de la Croix-Rouge 
fran\'.aise, des Croissants-Rouges marocain et tunisien et de la Ligue des 
Societes de la Croix-Rouge, une importante action de secours en faveur de la 
population civile algerienne durement frappee par la guerre; sur ce point, le 
bilan de l'action est done positif. 

Etudiee plus de quarante ans apres son deroulement, l'action du CICR 
en Algerie peut apparaitre comme une action parmi tant d'autres; mais il 
n'en est rien; clans cette premiere grande guerre d'independance en Afrique, 
le CICR a fait reuvre de pionnier; des le debut du conflit, alors que le FLN 
etait considere par la grande majorite de l'opinion fran\'.aise - al'exception 
de quelques artistes et ecrivains celebres - comme un mouvement terroriste, 
le CICR a d'emblee cherche le contact avec ses dirigeants pour tenter d'ob­
tenir qu'ils s'engagent arespecter les principes fondamentaux du droit inter­
national humanitaire. Ainsi cette institution, si souvent qualifiee de «hour~ 
geoise », n'a pas hesite atraiter avec ceux que le monde occidental honnissait 
pour sauver des victimes d'une guerre impitoyable. Ce precedent constituera 
pour le CICR une experience precieuse pour ses interventions futures clans le 
cadre d'autres guerres de liberation. 
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Le Comite international de la Croix-Rouge 
reduit les delais de protection de ses archives 

)EAN-FRAN~O\S PITIELOUD* 

Dans sa seance du 29 avril 2004, l'Assemblee du Comite international de 
la Croix-Rouge (CICR) a decide de modifier le Reglement d'acces aux Archives 
du CICR de 1996 et de reduire les delais de protection de ses archives a40 ans 
pour le delai general et a 60 ans pour le delai prolonge: elle ouvre ainsi au 
public les archives de la periode 1951-1965. 

Avec ces delais de protection raccourcis, le CICR a voulu tenir compte 
de l'evolution des pratiques en matiere d'acces public aux archives et confirmer 
sa politique d'ouverture et de transparence decidee en 1996. 11 reaffirme aussi 
sa volonte de faire connal:tre l'histoire du CICR, clans le droit fil du mandat de 
recherche confie en 1979 au professeur Jean-Claude Favez et de la publication, 
en 1988, d'Une mission impossible? Le CICR, les deportations et les camps de 
concentration nazis, et des nombreux travaux historiques fondes depuis 1996 sur 
les archives du CICR. 

C'est un ensemble de pres de 500 metres lineaires supplementaires d'archi­
ves qui sont desormais proposees al'acces public. Elles concernent les conflits des 
debuts de la guerre froide et de la decolonisation: guerre de Coree (1950-1953), 
guerre d'lndochine (1946-1954), conflit de Suez (1956), Revolution hongroise 
(1956), guerre d'Algerie (1954-1962), independance du Congo (1960-1965), 
crise de Cuba ( 1962) et guerre civile au Yemen ( 1962-1964) en particulier. Elles 
permettent aussi l'etude de dossiers juridiques ou generaux: mise en reuvre des 
Conventions de 1949, revision des statuts de la Croix-Rouge internationale et de 
l'accord avec la Ligue (1951-1952), Conferences internationales de Toronto 
(1952), New Delhi (1957) et Vienne (1965). 

Annexe: Reglement d'acces aux archives du Comite international de 
la Croix-Rouge 

* L'auteur est archiviste adjoint du Comite international de la Croix-Rouge. 
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Reglement d'acces aux archives du Comite international de la Croix-Rouge 

(adopte par l'Assemblee du CICR, le 17 janvier 1996 
et revise par l'Assemblee du CICR, le 29 avril 2004) 

Preambule - Buts 

1. 	 Le present Reglement organise l'acces aux archives du CICR qui 
comprennent: 

• les archives des organes decisionnels de l'institution; 
• les archives des membres du Comite; 
• 	les archives des unites du siege; 
• les archives des delegations; 
• des archives d'autres provenances, reunies 	aux archives du CICR, 

deposees clans les archives du CICR. 

2. 	 11 s'applique, par analogie, aux archives courantes, intermediaires ou defi­
nitives qui ne sont pas deposees clans les archives du CICR. 

Section I: Dispositions generates 

Article 1 - Principe 
Deux categories d'usagers ont acces aux archives du CICR aux condi­

tions fixees par le present reglement : 
• les membres du Comite et les collaborateurs du CICR, d'une part; 
• le public, d'autre part. 

Article 2 - Limites 
Des limitations d'acces aux archives du CICR sont definies aux 

Sections II et Ill, pour chacune des deux categories d'usagers. 

Article 3 - Communication 
L'archiviste du CICR definit clans le Reglement de communication des 

archives du CICR les modalites pratiques de l'acces aux archives du CICR. 
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Section II: Membres du Comite et collaborateurs du CICR 

Article 4 - Membres 
1. Conformement aux articles 2, 3 et 17 du Reglement interieur du CICR 

du 24 juin 1998, les membres du Comite ont un acces aux archives 
courantes, intermediaires et definitives du CICR, quelle que soit la 
classification des dossiers demandes. Ils n'ont pas d'acces general aux 
dossiers personnels des collaborateurs. 

2. 	Le droit d'acces de la Commission de controle, tel que defini dans le 
Reglement de cette commission approuve par l'Assemblee, demeure 
reserve. 

Article 5 - Collaborateurs 
1. Dans l' exercice de leurs responsabilites, les collaborateurs permanents du 

CICR ont acces aux archives courantes, intermediaires et definitives 
classifiees «lntemes» OU «Confidentielles» et soumises a un delai de 
protection. 

2. Seule l'unite productrice OU, adefaut, l'archiviste du CICR, peuvent 
autoriser l'acces des collaborateurs du CICR aux archives classifiees 
«Strictement confidentielles». Les proces-verbaux des seances en huis 
dos des organes decisionnels ne sont communiques que sur autorisa­
tion expresse du president du CICR. 

3. Le droit d'acces du chef de l'audit inteme, tel qu'il ressort du cahier des 
charges adopte par l'Assemblee, demeure reserve. 

Section Ill: Public 

Article 6 - Archives publiques 
Le public a acces aux archives «Publiques» du CICR1

, sur la base de 
delais qui assurent qu'aucun prejudice n'en resulte ni pour le CICR, ni pour 
les victimes qu'il a le devoir de proteger, ni pour des interets prives ou publics 
dignes de protection. 

1 Les archives classifiees «Publiques» sont inventoriees et classees par les archivistes du CICR. 
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Article 7 - Archives publiques 
1. Les archives «Publiques» du CICR comprennent trois types de dossiers: 

• les dossiers generaux du CICR de plus de 40 ans, y compris les proces­
verbaux des organes decisionnels; 

• les proces-verbaux de la Commission de recrutement, les dossiers per­
sonnels des collaborateurs et les dossiers seriels contenant des don­
nees personnelles OU medicales de plus de 60 ans: 
- l'acces ades renseignements individuels de nature biographique ou 

autobiographique, portant sur une personne identifiee, est autorise 
a pres 40 ans: ces recherches se font par l' entremise des archivistes 
(cf. article 10) ; 

-	 si la personne concernee l'autorise, ce delai de 40 ans peut etre 
raccourci; 

• les 	 archives d'autres provenances, deposees dans les archives du 
CICR, sont communiquees conformement aux delais fixes par les per­
sonnes ou les institutions qui les ant deposees. 

2. Les delais de communication sont acompter de la date de fermeture du 
dossier 2

• 

3. Les documents accessibles au public avant d'etre deposes aux archives 
le restent aussi par la suite. 

Article 8 - Derogations 
1. 	Le Conseil de l'Assemblee peut, avant l'expiration des delais fixes a 

l'article 7, accorder des derogations pour faciliter des travaux scienti­
fiques que le CICR lui-meme souhaite voir aboutir ou pour lesquels il 
estime avoir un interet. 

2. Le Conseil de l'Assemblee adopte le Reglement des acces par derogation 
aux archives classifiees. 

Article 9 - Restrictions 
L'acces du public aux archives du CICR pourra erre provisoirement 

retarde pour permettre les travaux de conservation necessaires ala communi­
cation des dossiers demandes en consultation ou si aucune place de lecteur 
n'est disponible dans la salle de consultation. 

2 Le Comite approuve le tableau des fonds «Publics» des archives du CICR tenu a jour par l'archiviste 

du CICR. 
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Article 10 - Emoluments 
Les recherches effectuees par des collaborateurs du CICR ala demande de 

personnes exterieures al'institution sont soumises aemoluments (cf. article 7). 

Article 11 - Usage 
L'usage des archives ades fins commerciales est interdit, sauf contrat 

ad hoc passe avec le CICR. 

Section IV: Disposition transitoire 

Article 12 - Abrogation 
Le present reglement remplace le Reglement d'acces aux archives du 

Comite international de la Croix-Rouge du 17 janvier 1996, des le 1er mai 2004. 



The International Committee of the Red Cross reduces 
the protective embargo on access to its archives 

JEAN-FRANt;:OIS PITTELOUD* 

On 29 April 2004, the ICRC Assembly decided to modify the Rules 
governing access to the archives of the ICRC of 1996 by shortening the pro­
tective embargo on access to its archives to a general period of 40 years and 
an extended period of 60 years. It is therefore now opening its 1951-1965 
archives to consultation by the general public. 

In reducing the embargo period, the ICRC is seeking to comply with 
current trends regarding public access to archives and is at the same time 
confirming its policy of openness and transparency as defined in 1996. It is 
also reasserting its wish to make the history of the ICRC known, in full keep­
ing with the research mandate entrusted to Jean-Claude Favez in 1979 and 
the publication in 1988 of The Red Cross and the Holocaust and numerous 
other historical works written since 1996 using ICRC archives. 

An extra 500 linear meters of archives are thus being opened to the 
public for the first time. They cover the conflicts of the early years of the 
Cold War and the decolonization period, for instance: the Korean War 
(1950-1953), the First Indochina War (1946-1954), the Suez Conflict 
(1956), the Hungarian Revolution (1956), the Algerian War (1954-1962), 
the Independence of Congo (1960-1965), the Cuban Crisis (1962) and the 
civil war in Yemen (1962-1964). They can also be used for research on legal 
or general topics, for example the implementation of the Conventions of 
1949, the revision of the statutes of the International Red Cross and the 
agreement with the League (1951-1952), and the International Conferences 
of Toronto (1952), New Delhi (1957) and Vienna (1965). 

Annex: Rules governing access to the archives of the International 
Committee of the Red Cross 

* The author is Deputy archivist at the International Committee of the Red Cross. 
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Rules governing access to the archives 

of the International Committee of the Red Cross 


(Adopted by the ICRC Assembly on 17 January 1996 
and revised by the ICRC Assembly on 29 April 2004) 

Introduction - Purpose 

1. The present Rules govern access to the ICRC archives, which comprise: 

• the archives of the ICRC decision-making bodies; 
• the archives of Committee members; 
• the archives of the units at headquarters; 
• the archives of delegations; 
• archival material from other sources which are kept at the ICRC. 

2. The Rules also apply, by analogy, to current records, semi-current records 
and closed records, which are not stored in the ICRC archives. 

Section I: General Provisions 

Article 1 - Principle 
The present Rules lay down conditions for access to the ICRC archives 

by two categories of users: 

• members of the Committee and ICRC staff; 
• the general public. 

Article 2 - Limitations 
The various limitations on access to the ICRC archives by each of 

these categories are set out in Sections II and Ill. 

Article 3 - Access 
The ICRC archivist sets out the practical terms and conditions for 

access to the ICRC archives in the Regulations for users of ICRC archives. 
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Section II: Committee members and ICRC staff 

Article 4 - Members 
1. In accordance with Articles 2, 3 and 17 of the Reglement interieur du 

CICR of 24 June 1998, Committee members have access to the ICRC 
current, semi-current and closed records, whatever the classification of 
those documents. They do not have general access to the personal files 
of ICRC staff. 

2. 	The right of access by the Control Commission is reserved in accor­
dance with the regulations governing its activities, as approved by the 
ICRC Assembly. 

Article 5 - Staff 
1. In pursuance of their professional duties, permanent ICRC staff have 

access to the current, semi-current and closed records that are classified 
"internal" or "confidential" and are protected during a set period. 

2. Only the unit that has created the document or, where this is not pos­
sible, the ICRC archivist, may authorize access by ICRC staff to 
archives classified as "strictly confidential". The minutes of meetings 
held in camera by the decision-making bodies may be consulted only 
with the express authorization of the ICRC President. 

3. The right of access by the Head of Internal Audit is reserved in accor­
dance with the terms of reference pertaining to that function, which 
have been adopted by the ICRC Assembly. 

Section 111: Public 

Article 6 - Public archives 
The general public has access to archives classified as "public"1 after a 

set period of time, to ensure that such access will in no way be detrimental to 
the ICRC, to the victims that it is its duty to protect, or to any other private 
or public interests requiring protection. 

t The JCRC archivists describe and arrange archives classified as "public". 
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Article 7 - Public archives 
1. Three types of documents are to be found in the "public" archives: 

• General ICRC files dating back more than 40 years, including min­
utes of the decision-making bodies. 

• 	The minutes of the Recruitment Commission, the personal files of 
staff members and the record series containing personal or medical 
information dating back more than 60 years. 
- Access to biographical or autobiographical information on a speci­

fic individual is allowed after 40 years; such research, however, must 
be carried out by an ICRC archivist (see Article 10). 

- If permission is obtained from the individual concerned, the 
40-year period may be shortened. 

• Access to archival material from other sources, which has been stored 
in the ICRC archives, is authorized from the date set by the individu­
als or institutions that deposited the material at the ICRC. 

2. The period after which a file becomes public is calculated from the date 
on which the file is closed.2 

3. Documents that were open to consultation by the general public before 
being deposited in the ICRC archives remain so thereafter. 

Article 8 - Special access 
1. 	The Assembly Council may, before expiry of the time limits set in 

Article 7, grant special access to facilitate academic work which the 
ICRC itself wishes to see successfully completed or which it finds of 
interest. 

2. 	The Assembly Council adopts the Rules governing special access to 
the ICRC classified archives. 

Article 9 - Restrictions 
Public access to ICRC archives may be temporarily delayed in order to 

permit necessary conservation work to be carried out on the documents 
requested, or if no space is available in the reading room. 

Article 10 - Fees 
A charge is made for research carried out by ICRC staff at the request 

of persons outside the organization (see Article 7). 

2 The Committee approves the table of public record groups kept up to date by the ICRC archivist. 
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i\rticle 11 - llse 
No use may be made of the archives for commercial purposes unless a 

specific contract to that effect has been concluded with the ICRC. 

Section IV: Entry into force 

i\rticle 12 - Abrogation 
The present Rules replace, as of 1 May 2004, the Rules governing access 

to the archives of the International Committee of the Red Cross of 17 January 
1996. 



Futurs themes 

But et contenu de la Revue 


La Revue internationale de la Croix-Rouge entend favoriser la reflexion 
sur le droit, la politique et l'action humanitaires clans les conflits armes et 
autres situations de violence armee collective. Publication specialisee sur le 
droit humanitaire, elle cherche apromouvoir la connaissance, l'examen cri­
tique et le developpement de ce droit et acontribuer ala prevention des vio­
lations des regles protegeant les droits et les valeurs fondamentaux. La Revue 
est aussi une tribune de debat sur l'action humanitaire contemporaine et elle 
stimule l'analyse des causes et des caracteristiques des conflits, ce qui permet 
de mieux comprendre les problemes humanitaires qui en decoulent. 

Structure et composition de la Revue 

La Revue est composee de quatre grandes rubriques. La premiere 
contient des articles relatifs au theme du numero en question. Des articles 
choisis sur le droit international humanitaire, mais ne touchant pas a ce 
theme, peuvent erre publies clans la deuxieme rubrique, suivant leur origina­
lite, leur importance et leur interer sur le plan academique. La troisieme 
rubrique, intitulee Notes et commentaires, regroupe des contributions plus bre­
ves et des commentaires sur des evenements precis, la legislation ou des opi­
nions, ainsi que des critiques de livres. Tout comme les articles choisis sur le 
droit humanitaire, ces notes et commentaires ne sont pas necessairement lies 
au theme de la Revue concemee. Ils visent aussi aaborder les questions d'ac­
tualite qui suscitent le debat. Enfin, la Revue publie des documents officiels du 
CICR, des rapports de conferences, etc., clans la rubrique Faits et documents. 

Futurs themes - mars 2005 ajuin 2006 

La liste de sujets ci-dessous presente les axes de reflexion, de debat et 
d'analyse des contributions a la Revue. Dans le cadre des parametres de la 
publication, les sujets peuvent etre traites clans une perspective historique, 
juridique, politique, militaire OU securitaire, psychosociologique OU humani­
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taire, en adoptant un point de vue general ou regional. Les sujets d'interet 
mentionnes ci-dessous ne sont en aucune maniere exhaustifs et d'autres 
sujets pourraient etre traites en correlation avec les futurs themes. 

La date qui est indiquee ci-dessous pour chaque theme est celle de la 
publication du numero correspondant de la Revue. Les articles doivent etre 
soumis au plus tard quatre mois avant la publication, par exemple, fin fevrier 
2005 pour le numero de juin 2005. Des informations al'intention des auteurs 
et les regles de redaction peuvent etre consultees sur le site Internet de la 
Revue, al'adresse: www.icrc.org/fre/revue 

Detention dans le contexte des conflits armes 

et de la violence armee collective (mars 2005) 


Delai de soumission: fin novembre 2004 

En 2005, le premier numero de la Revue intemationale de la Croix-Rouge 
sera consacre a la detention. La question de la detention clans le cadre de la 
lutte contre le terrorisme international et les nouvelles interrogations que 
souleve l'interdiction de la torture sont des sujets d'une grande actualite. Nous 
souhaitons done recevoir des contributions qui - ala lumiere des evenements 
en Afghanistan et en lrak en particulier - prennent en compte les problemes 
lies a la detention et au traitement des detenus par les autorites des Etats et 
par les acteurs non etatiques, notamment le phenomene des prises d'otages. 
La detention des femmes et des enfants reste une question tres sensible, et des 
articles traitant de ces deux groupes de personnes seraient tres apprecies. 

Les problemes suivants pourraient etre analyses: 
• Regles et pratique: fermer les yeux sur la torture (aspects psycholo­

giques et sociaux de !'interdiction de la torture clans le contexte du 
terrorisme international et de la recherche de renseignements). 

• Les methodes d'interrogatoire et le droit international humanitaire. 
• Detention et disparitions forcees. 
•Vie 	et problemes en milieu carceral {sur les plans psychologique, 

sociologique, contexte historique). 
• Les enfants et les femmes places en detention: questions particulieres. 
• Detention des suspects et garanties judiciaires clans la lutte contre le 

terrorisme. 
• Les commissions militaires (pour etablir/contester le statut des dete­

nus; pour engager des poursuites contre des detenus consideres 
comme les auteurs presumes de crimes de guerre). 

• Detention par les parties non etatiques aun conflit arme, notamment 
la «detention» d' otages. 

www.icrc.org/fre/revue
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• L'evaluation des conditions de detention: comment, par qui, quand? 
(Differents modes d'action de differentes organisations: coordina­
tion, influence mutuelle, efficacite) 

• Les mecanismes de surveillance/suivi des conditions de 	detention 
clans les Eta ts democratiques en periode de conflit arme ( commis­
sions parlementaires d'enquete, cha'i:ne hierarchique, canaux d'infor­
mation, etc.). 

Religion et droit et action humanitaires Quin 2005) 

De/aide soumission: fin [evrier 2005 

La religion reste un facteur essentiel clans nombre de conflits contem­
porains. Nous cherchons a mieux cerner les problemes rencontres clans la 
relation entre la religion, le droit international humanitaire et l'action 
humanitaire. Le role de la religion clans le developpement du droit humani­
taire et les valeurs religieuses qui sous-tendent ce droit, ainsi que !'influence 
de la religion sur le jus in hello sont des sujets qui presentent un interet parti­
culier. En outre, des concepts comme la neutralite, l'universalite et l'impar­
tialite - les des de voute d'une action humanitaire reussie - sont parfois mis 
en question pour des raisons religieuses et nous serions heureux de recevoir 
des contributions sur l'acceptation des organisations humanitaires clans diffe­
rents environnements religieux, le role des organisations humanitaires 
confessionnelles et la question de la neutralite religieuse clans les conflits <lits 
de religion. 

Sujets possibles: 
• Le role des valeurs religieuses clans le developpement historique du 

droit humanitaire. 
• Religion, fondamentalisme et droit humanitaire. 
• Le role de la religion clans le jus ad hellum (en tant que dynamique 

de guerre ou de paix) et clans le jus in hello (contraintes clans les 
methodes de guerre). 

• Le role des responsables religieux clans la promotion du respect du 
droit humanitaire . 

• L'attitude 	a l'egard des organisations humanitaires clans differents 
contextes religieux. 

• Les organisations humanitaires confessionnelles. 
• La neutralite religieuse clans les guerres de religion. 
• L'action humanitaire independante clans les environnements/conflits 

religieux. 
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Armes (septembre 2005) 

Delai de soumission: fin mai 2005 

L'annee 2005 sera marquee par la 60• commemoration de l'emploi d'ar­
mes nucleaires a Hiroshima et Nagasaki, la Conference d'examen du Traite 
de non-proliferation des armes nucleaires, le 30• anniversaire de l'entree en 
vigueur de la Convention sur les armes biologiques ou a toxines, et les prepa­
ratifs en vue de la sixieme conference d'examen de cette Convention, qui se 
tiendra en 2006. Alors que les armes classiques restent le principal moyen de 
mener la guerre, de nouvelles technologies sont mises au point par l'industrie 
des armements et de plus en plus employees. Nous serions heureux de rece­
voir des articles qui traitent des faits nouveaux clans tous ces domaines, et des 
contributions qui concilient les moyens nouveaux de faire la guerre et le 
cadre actuel du droit humanitaire. Il faut, plus particulierement, analyser les 
questions relatives ace que l'on appelle les armes «non letales », les armes a 
guidage de precision, les munitions hautement explosives ameliorees et leur 
incidence sur l'interpretation des dispositions et des principes du droit inter­
national humanitaire. En outre, nous recherchons des enquetes qui portent 
sur les effets des nouveaux developpements sur l'environnement des conflits, 
les restes explosifs de guerre, la relation entre la guerre asymetrique et l'em­
ploi des armes par les parties non etatiques, ainsi que l'utilisation potentielle 
des avancees clans le domaine des sciences de la vie - notamment la biotech­
nologie - clans la mise au point de nouvelles armes. 

Su jets possibles: 
• L'emploi des armes par les parties non eratiques: methodes de guerre 

et obligations decoulant du droit international. 
•Armes 	a guidage de precision et munitions hautement explosives 

ameliorees: incidence sur l'interpretation des principes du droit 
international humanitaire. 

• Les armes dites «non lerales »: les technologies nouvelles ayant des 
effets nouveaux sur le corps humain supposent-elles de nouveaux defis 
pour les normes fondamentales du droit international humanitaire? 

• Les faits nouveaux en ce qui concerne les armes: les effets sur l'envi­
ronnement des conflits; regles de fond. 

• Les avancees clans le domaine des sciences de la vie: un avantage pour 
l'humanite ou une menace pour le droit international humanitaire? 

• Les armes nucleaires: 60 ans de dissuasion, de maitrise des arme­
ments et de non-utilisation? Et maintenant? 
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Communication et action humanitaire (decembre 2005) 

Delai de sou mission: fin aout 2005 

La communication impregne taus les aspects du droit et de !'action 
humanitaires. Le respect du droit humanitaire ne peut etre assure que si le 
contenu de cette branche du droit est connu, compris et accepte. La commu­
nication des messages du droit doit done etre adaptee aux contextes en muta­
tion. Le role des medias, l'impact de la communication visuelle et l'evolution 
technologique appellent l'attention. Le non-respect et les violations du droit 
humanitaire sont portes a la connaissance du public a travers divers canaux, 
par le biais de la presse, des institutions politiques, humanitaires ou judiciai­
res. Les methodes de communication des instances internationales (Conseil 
de securite, Assemblee generale, Tribunal penal international pour l'ex­
Yougoslavie, Tribunal penal international pour le Rwanda, Cour penale 
internationale, organes de defense des droits de l'homme) pourraient erre 
examinees. De meme, il faut comprendre les activites humanitaires pour les 
soutenir et les accepter. Les activites sur le terrain et leur aboutissement sont 
done etroitement lies ades strategies efficaces de communication, dont ils 
sont d'ailleurs tributaires. Reste a savoir comment mieux utiliser la commu­
nication pour obtenir l'acces aux zones de conflit et aux victimes et attirer 
l'attention sur elles afin d'ameliorer leur situation. 

Sujets possibles: 
• La communication en tant qu'outil pour la protection des victimes. 
• La 	communication et la mise en ceuvre du droit international 

humanitaire. 
• L'interer des appels publics. 
• La valeur 	et l'impact des declarations du Conseil de securite et 

d'autres organes. 
• Promotion et perception des valeurs a travers la communication. 
• Le dialogue interculturel. 
• Les methodes utilisees pour faire connaltre et pour enseigner le droit 

et les principes humanitaires. 
•Changer les perceptions/l'opinion publique atravers la communication. 
•La communication visuelle (images, photographies): « therapie de 

choc »; debat public sur la base des images: possibilites et risques. 
•Communication non verbale: l'influence des evenements sur la com­

prehension, la perception, l'opinion. 
• La revolution de la technologie de l'information et son incidence sur 

les conflits et l'action humanitaire. 
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Justice transitionnelle et tribunaux penaux internationaux (mars 2006) 

Delai de soumission: fin novembre 2005 

Plusieurs societes ont vecu recemment la fin d'un regime repressif OU 

d'un conflit arme. Veiller ace qu'il soit rendu compte des atrocites massives 
ou des violations des droits de l'homme est une composante fondamentale de 
tout processus de reconciliation. La question de savoir comment mettre en 
place un systeme judiciaire transitionnel efficace reste au cceur d'un debat en 
cours. A cet egard, il est interessant de prendre en consideration les premiers 
travaux de la Cour penale internationale, la pratique des tribunaux speciaux, 
en particulier le Tribunal special irakien et le Tribunal special pour la Sierra 
Leone, et l'evolution des chambres extraordinaires au Cambodge. Nous 
apprecierions de recevoir des articles procedant a une analyse comparative 
des processus de justice transitionnelle clans differents pays et menant une 
reflexion Sur les travaux des commissions recentes de la verite. 

Su jets possibles: 
• La Cour penale internationale et ses premiers travaux. 
• Les accords bilateraux sur les exemptions ala competence de la Cour 

penale internationale. 
• Les tribunaux speciaux (articles sur des tribunaux specifiques). 
• Reconciliation et/ou justice. 

Conduite des hostilites Quin 2006) 

Delai de soumission: fin fevrier 2006 

La realite des conflits semble aujourd'hui changer de maniere radicale 
en ce qui concerne la notion de combattants et celle de protection des civils. 
Simultanement, il faut poser la question de savoir si la definition des « objec­
tifs militaires » a ete elargie. Les assassinats cibles sont devenus une pratique 
courante clans certains Etats, les operations militaires secretes se multiplient 
et la guerre urbaine est une nouvelle caracteristique courante des conflits 
asymetriques. Nous serions heureux de recevoir des articles sur ces sujets et 
toute autre evolution recente clans la conduite des hostilites. 

Su jets possibles: 
•La notion de civils et leur protection clans les conflits armes contem­

porains. 
• L'elargissement de la definition d' « objectif militaire »: consequences 

pour la protection des civils et des biens de caractere civil. 
• Le probleme des assassinats cibles et questions connexes. 
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• La conduite des hos ti lites clans les conflits asymetriques: est-il impos­
sible de respecter le droit international humanitaire? 

• La conduite des hostilites clans les conflits armes non internationaux: 
des regles lacunaires ? 

• La guerre urbaine et les defis poses au droit international humanitaire. 
• Les operations militaires secretes. 



Future themes 

Aim and scope of the Review 


The aim of the International Review of the Red Cross is to promote 
reflection on humanitarian law, policy and action in armed conflict and 
other situations of collective armed violence. A specialized journal on 
humanitarian law, it endeavours to promote knowledge, critical analysis and 
development of this law and to contribute to the prevention of violations of 
rules protecting fundamental rights and values. The Review also offers a 
forum for discussion on contemporary humanitarian action and for analysis 
of the causes and characteristics of conflicts so as to give a clearer insight 
into the humanitarian problems they generate. 

Structure and composition of the Review 

The Review is made up of four main sections. The first contains articles 
on the theme under discussion in the respective issue. Selected articles on 
international humanitarian law not related to that theme may be published 
in the second section, according to their originality, importance and academic 
standard. The third section, entitled Notes and comments, contains shorter 
contributions and comments on specific events, legislation or judgments, as 
well as book reviews. Like the selected articles on humanitarian law, these 
notes and comments need not necessarily be linked to the particular theme 
of the Review concerned. They are also meant to take up current issues giving 
rise to debate. Finally, in the Reports and documents section, the Review pub­
lishes official ICRC documents, conference reports, etc. 

Future themes - March 2005 to June 2006 

The following list of topics indicates areas of reflection, debate and 
critical analysis for contributions to the Review. Within the parameters of 
the journal's aim, topics may be examined from a historical, legal, political, 
military-security, psycho-sociological or humanitarian perspective, taking 
either a general or a regional approach. The points of interest mentioned 
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below by no means exhaust the various subjects that could be addressed in 
relation to the future themes. 

The dates given below for each theme indicate the planned dates of pub­
lication of the respective issue of the Review. Articles must be submitted not 
later than four months ahead of publication, e.g. by the end of February 2005 
for the June 2005 issue. Information for contributors and guidelines for refer­
encing can be consulted on the website of the Review: www.icrc.org/eng/review 

Detention in the context of armed conflicts 

and collective armed violence (March 2005) 


Deadline for submission: end ofNovember 2004 

The first issue of the International Review of the Red Cross in 2005 will 
deal with detention. The question of detention in connection with the fight 
against international terrorism and the renewed querying of the prohibition 
of torture are highly topical. We therefore invite contributions which- inter 
alia in light of recent events in Afghanistan and Iraq - take into account the 
problems related to detention and treatment both by State authorities and 
by non-State parties, including the phenomenon of hostage-taking. The 
detention of women and children is still a particularly sensitive issue and 
contributions regarding these groups of persons are welcome. 

The following problems could be analysed: 
•Rules 	and practice: closing the eyes to torture (psychological and 

social aspects of the prohibition on torture in the context of interna­
tional terrorism and intelligence gathering). 

• Methods of interrogation and international humanitarian law. 
• Detention and enforced disappearances. 
• Life and problems 	in prison (psychological, sociological; historical 

background). 
• Children and women in detention: particular issues. 
• Detention of and judicial guarantees for suspects in the fight against 

terrorism. 
• Military commissions (to establish/challenge the status of detainees; 

to prosecute detainees for alleged war crimes). 
• Detention by non-State parties in armed conflict, including "deten­

tion" of hostages. 
• Monitoring conditions of detention: how, by whom, when? (Different 

modes of action of different organizations: coordination, mutual 
influence, effectiveness). 

www.icrc.org/eng/review


972 FAITS ET DOCUMENTS REPORTS AND DOCUMENTS 

• Mechanisms within democratic States to control/monitor conditions 
of detention in times of armed conflict (parliamentary commissions 
of inquiry, chain of command, information channels, etc.). 

Religion and humanitarian law and action Oune 2005) 

Deadline for submission: end ofFebruary 2005 

Religion remains a key factor in many modern-day conflicts. We aim to 
better identify the problems encountered in the relationship between reli­
gion and international humanitarian law and humanitarian action. Subjects 
of particular interest are the role of religion in the historical development of 
humanitarian law and the religious values underpinning it, and the impact of 
religion on jus in bello. Furthermore, concepts such as neutrality, universality 
and impartiality- cornerstones for the success of humanitarian action - are 
sometimes challenged on religious grounds and we welcome contributions 
dealing with the acceptance of humanitarian organizations in different reli­
gious environments, the role of faith-based humanitarian organizations and 
the question of religious neutrality in so-called religious wars. 

Possible topics: 
• The role of religious values in the historical development of human­

itarian law. 
• Religion, fundamentalism and humanitarian law. 
•The role of religion injus ad bellum (as a motivation for war or peace) 

and jus in bello (constraints in warfare). 
• The role of religious leaders in enhancing respect for humanitarian law. 
• Acceptance of humanitarian organizations in different religious settings. 
• Faith-based humanitarian organizations. 
• Religious neutrality in religious wars. 
• Independent humanitarian action in religious environments/conflicts. 

Arms (September 2005) 

Deadline for submission: end ofMay 2005 

The year 2005 will see the 60th commemoration of the use of nuclear 
weapons in Hiroshima and Nagasaki, the 2005 Non-Proliferation Treaty 
Review Conference and the 30th anniversary of the entry into force of the 
Biological and Toxin Weapons Convention, as well as preparations for the 
sixth review conference of the said convention in 2006. Whereas conven­
tional weapons continue to be the principal means with which war is fought 
today, there is also an increased use or development of new technologies in 
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the weapons industry. We welcome articles that take account of the recent 
developments in all these areas and contributions that reconcile newly 
developed means of warfare with the current framework of humanitarian law. 
In particular, analysis is required of issues relating to so-called "non-lethal" 
weapons, precision-guided weapons and enhanced high-explosive munitions 
and their impact on interpretation of the provisions and principles of inter­
national humanitarian law. In addition, we are looking for inquiries that take 
into consideration the effects of new developments on the conflict environ­
ment, explosive remnants of war, the relationship between asymmetric war­
fare and the use of weapons by non-State parties, and the potential use of 
advances in the life sciences, especially biotechnology, for the development 
of new weaponry. 

Possible topics: 
• Use of weapons by non-State parties: asymmetric warfare and obliga­

tions under international law. 
• Precision-guided weapons and enhanced high-explosive munitions: 

impact on interpretation of the principles of international humani­
tarian law. 

•So-called 	"non-lethal" weapons: do new technologies with new 
effects on the human body mean new challenges for the basic norms 
of international humanitarian law? 

•New developments with regard to weapons: effects on the conflict 
environment; substantive rules. 

• Advances in the life sciences: benefit for humanity versus threat to 
international humanitarian law? 

•Nuclear weapons: 60 years of deterrence, of arms control and of non­
use? What now? 

Communication and humanitarian action (December 2005) 

Deadline for submission: end ofAugust 2005 

Communication pervades · every aspect of humanitarian law and 
action. Respect for humanitarian law can be ensured only if its content is 
known, understood and accepted. The communication of its messages there­
fore needs to be adapted to the changing contexts. The role of the media, the 
impact of visual communication and other technological developments call 
for consideration. Failure to respect that law and violations of it are likewise 
made known through various channels, through the press, political, human­
itarian or judicial institutions. The methods of communication of interna­
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tional bodies (Security Council, General Assembly, International Criminal 
Tribunal for the former Yugoslavia, International Criminal Tribunal for 
Rwanda, International Criminal Court, human rights bodies) could be 
examined. Similarly, people have to understand humanitarian activities if 
they are to support and accept them. Activities in the field and their success­
ful outcome are thus closely linked to, and indeed also depend on, efficient 
communication strategies. The question is open as to how communication 
could better be employed as a means of obtaining access to conflict areas and 
victims and of drawing attention to them in order to improve their situation. 

Possible topics: 
• Communication as a tool for the protection of victims. 
• Commu~ication and the implementation of international humani­

tarian law. 
• The relevance of public appeals. 
• The value and impact of declaratory statements of the Security 

Council and other organs. 
• Promotion and perception of values through communication. 
• Intercultural dialogue. 
• Methods of disseminating and teaching humanitarian law and prin­

ciples. 
• Changing perceptions/public opinion through communication. 
•Visual 	communication (images, pictures): "shock therapy"; public 

debate on the basis of images: opportunities and risks. 
• Non-verbal communication: the impact of events on understanding, 

perception, opinion. 
• The information technology revolution and its impact on conflicts 

and humanitarian action. 

Transitional Justice and International Criminal Tribunals (March 2006) 

Deadline for submission: end ofNovember 2005 

Various societies are currently emerging from repressive rule or armed 
conflict. Ensuring accountability for past mass atrocities or human rights 
abuses is fundamental for any reconciliation process and the question of how 
to implement a successful and effective transitional justice process remains 
the subject of an ongoing debate. In this connection it is of interest to con­
sider the initial work of the International Criminal Court and the practice of 
the special tribunals, especially the Iraqi Special Tribunal and the Special 
Court for Sierra Leone, as well as developments in the Extraordinary 
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Chambers in Cambodia. In addition, we welcome contributions that provide 
a comparative analysis of transitional justice processes in different countries 
as well as reflections on the work of recent truth commissions. 

Possible topics: 
• The International Criminal Court and its initial work. 
• Bilateral agreements on exemptions from the International Criminal 

Court. 
•Special tribunals (articles on specific individual tribunals). 
• Reconciliation and/or justice. 

Conduct of hostilities Oune 2006) 

Deadline for submission: end ofFebruary 2006 

The reality of conflict currently seems to be changing radically with 
regard to the notion of combatants and the notion and protection of civil­
ians. Simultaneously, the question needs to be asked whether there has been 
a widening of the definition of "military objectives". Targeted killings have 
become a common practice of some States, covert military operations are on 
the increase and urban warfare is now a common feature of today's asymmet­
ric conflicts. We would be glad to receive articles on these subjects and on 
any other recent developments regarding the conduct of hostilities. 

Possible topics: 
• The notion and protection of civilians in contemporary armed con­

flicts. 
• Widening the definition of a "military objective": consequences for 

the protection of civilians and civilian objects. 
• The problem of targeted killings, and related issues. 
• Conduct of hostilities in asymmetric conflicts: the impossibility to 

comply with international humanitarian law? 
• Conduct of hostilities in non-international armed conflicts: insuffi­

cient rules? 
•Urban warfare and the challenges to international humanitarian law. 
• Covert military operations. 



Livres et articles 
Books and articles 

Recentes acquisitions faites par le Centre d'lnformation et de 
Documentation, CICR 

Recent acquisitions of the Library & Research Service, ICRC 

Afrique - Africa 

Livres - Books 
- "Erasing the board": report of the international research mission into crimes under 
international law committed against the Bambuti Pygmies in the eastern Democratic 
Republic of Congo / The Reseau des associations autochtones pygmees du Congo 
(RAPY) and Minority Rights Group International (MRG) - London: MRG, An MRG 
international report, July 2004, 28 pp. 
- Maghreb, la democratie impossible?/ Pierre Vermeren - [Paris]: Fayard, 2004, 420 pp. 

Articles 
- Ethiopian federalism: autonomy versus control in the Somali region / Abdi Ismail 

Samatar - In: Third world quarterly, Vol. 25, No. 6, 2004, pp. 1131-1154. 

- HIV/AIDS, peacekeeping and conflict crises in Africa / Paolo Tripodi and Preeti 

Patel - In: Medicine, conflict and survival, Vol. 20, No. 3, July-Sept. 2004, pp. 195-208. 

- Responsabilite et reparations dans le conflit des Grands-Lacs au Congo-Zaire I par 

Auguste Mampuya - In: Revue generale de droit international public, T. 108, N° 3, 

2004, pp. 679-707. 

- The child soldiers of Sierra Leone: are they accountable for their actions in war? / 

Mark Iacono - In: Suffolk transnational law review, Vol. 26, No. 2, Summer 2003, 

pp. 445-467. 


Asie-Asia 

Livres - Books 

- Women silent victims in armed conflict: an area study of Jammu and Kashmir, India/ 

by Charu Walikhanna - New Delhi, Serials XV, 2004, 149 pp. 


Articles 
- Of rivers and human rights: the Nothem areas, Pakistan's forgotten colony in 
Jammu and Kashmir/ Anita D. Raman - In: International journal on minority and group 
rights, Vol. 11, No. 1-2, 2004, pp. 187-228. 
- Sri Lanka's ethnic conflict: at a crossroad between peace and war/ Rajat Ganguly ­
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