


Mission 
de la Revue internationale 
de la Croix-Rouge 

La Revue intematianale de la Craix-Rouge est un 

periodique publie par Ie Comite international de 

la Croix-Rouge (ClCR) qui entend favoriser la re­

flexion sur la politique, I'action et Ie droit interna­

tional humanitaires et, en meme temps, renforcer 

Ie dialogue entre Ie CICR et les autres institutions 

ou personnes interessees par I'humanitaire_ 

• La Revue est au service de I'analyse, de 

la r€'flexion et du dialogue sur I'humanitaire en 

temps de conftit arme et d'autres situations de 

violence collective. Elle porte une attention par· 

ticul iere it I'action humanitaire elle-meme, mais 

elle entend egalement contribuer it la conna is­

sance de son histoire, it I'analyse des causes et 

des caracteristiques des conftits - pour mieux 

saisir les problemes humanitaires qui en decou· 

lent - et it la prevention de violations du droit in­

ternational humanitaire. La Revue entend sti­

muler un debat d' idees. 

• La Revue sert de publication specialisee 

sur Ie droit international humanitaire, redigee it la 

fois pour un public academique et pour un public 

general. Elle cherche it promouvoir la connais­

sance, I'examen critique et Ie developpement de 

ce droit. Elle stimule Ie debat entre, notamment, 

Ie droit international humanitaire, Ie droit des 

droits de I'homme et Ie droit des refugies. 

• La Revue est un vecteur de I' information, 

de la r€'flexion et du dialogue relatifs aux ques­

tions interessant Ie Mouvement international 

de la Croix-Rouge et du Croissant·Rouge et, en 

particulier, it la doctrine et aux activites du 

Comite internationa l de la Croix-Rouge. Ainsi la 

Revue entend-elle co ntribuer it promouvoir la 

cohesion au se in du Mouvement. 

La Revue s'adresse it plusieurs publics it la 

fois, notamment aux gouvernements, aux 

organisations internationales gouvernemen­

tales et non gouvernementales, aux Societes 

nationales de la Croix-Rouge et du Croissant­

Rouge, aux milieux academiques, aux medias 

et it toute personne specifiquement interessee 

par les questions humanitaires. 

Mission 
of the I nternational Review 
of the Red Cross 

The International Review of the Red Crass is a 

periodical published by the International 

Committee of the Red Cross (ICRC) . Its aim is 

to promote reflection on humanitarian policy 

and action and on international humanitarian 

law, while at the same time strengthening the 

dialogue between the ICRC and other organi­

zations and individuals concerned with hu­

manitarian issues. 

• The Review is a forum for thought, anal­

ysis and dialogue on humanitarian issues in 

armed con flict and other situations of collective 

violence. While focusing particular attention on 

humanitarian action per se, it also strives to 

spread knowledge of the history of such activ­

ity, to analyse the causes and characteristics of 

conflicts - so as to give a clearer insight into the 

humanitarian problems they generate - and to 

cont ri bute to the prevention of violations of in­

ternational hu manitarian law. The Review 

wishes to encourage the exchange of ideas. 

• The Review is a specialized journal on 

international humanitarian law, intended fo r 

both an academic and a more general reader­

sh ip. It endeavours to promote knowledge, 

crit ica l analysis and developmen t of the law. 

Its also fosters the debate on such matters as 

the re lationship between intern at ional human­

itarian law, human rights law and refugee law. 

• The Review is a vector for information, 

reflection and dia logue on questions pertain­

ing to the International Red Cross and Red 

Crescent Movement and, in particular, on the 

policy and activities of the International Com­

mittee of the Red Cross. The Review thus seeks 

to promote cohesion within the Movement. 

The Review is intended for a wide reader­

ship, including governments, international 

governmental and non-governmental organi­

zations, National Red Cross and Red Crescent 

Societies, academics, the media and all those 

interested by humanitarian issues. 
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1£ numero de decembre de la Revue propose a I'attention du lecteur des 

themes aussi divers que la protection de l'eau accordee par Ie droit internatio­

nal humanitaire, ou Ies rapports ambigus entre la guerilla et « l'humanitaire ». 

C'est voulu ainsi, car notre periodique a l'ambition de couvrir un nombre 

aussi grand que possible de sujets lies a I' action et au droit humanitaires. 

Plusieurs contributions publiees dans ce numero ont trait a des 

questions de grande actualite. Mentionnons les deux textes qui examinent les 

conclusions auxquelles est arrive Ie procureur du Tribun.al penal international 

pour I'ex-Yougoslavie, concernant d' eventuelles suites penales a donner aux 

bombardements q[ectues par les Jorces de l'OTAN lors du coriflit au Kosovo. 

Ce rapport est important pour la pratique, car il injluencera l'interpretation de 

quelques regles centrales du droit regissant la conduite des operations mili­

taires; il est done urgent de soumettre ses cOlulusions a la critique acade­

mique. Rappelons, cependant, que la redaction de la Revue ne prend pas 

position sur les questions soulevees dans ce contexte. 

D'autres articles portent sur des questions plus generales, ou qui 

se trouvent dija a l'ordre du jour des rijlexions et des debats actuels. 

Mentionnons les analyses consacrees au droit international penal et au Statut 

de la Cour penale internationale. Dans Ie meme sens, I'article sur les actions 

multinationales de maintien de la paix met en exergue l'importance de laJor­

mation des casques bleus en matiere de droit international humanitaire. La 

contribution sur les standards Jondamentaux d'humanite rappelle un projet 

qui, decidement, merite de ne pas etre oublie. Quant aux recherches sur Ie sta­

tut juridique des Societes nationales de la Croix-Rouge et du Croissant­

Rouge, elles seront utiles a tous ceux qui s'interessent a l'organisation et a la 

structure du Mouvement. 

http:Tribun.al
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Le changement du mode de publication, intervenu au debut de 

l'annee 1999, a contraint La redaction a abandonner l'edition de la Revue 

dans des langues autres que Ie fra11fais et I'anglais. Decision a toutifois he 

prise de publier une selection annuelle de ses articles en langues arabe, espa­

gl10le et russe. C'est chose faite pour la version espagnole: une brochure avec 

un choix d'articles traduits est disponibLe (voir l'annonce en fin de ce 

numero). Les selections en langues arabe et russe suivront. 

Par ailleurs, la redaction saisit cette occasion pour rappeler au 

lecteur qu'il peut egalement consulter la Revue sur Ie web. Tous les articles 

et autres contributions publies dans un numero sont reproduits dans leur inte­

gralite. L'adresse du site est fa suivante: <www.cicr.orglfrelrevue>. Nous 

souhaitons ainsi donner ala Revue une audience aussi large que possible. 

LA REVUE 
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I t( 

The December issue of the Review includes articles on matters as dis­

parate as the protection of water supplies under international human­

itarian law and the ambiguous relationship between guerrilla forces and 

humanitarian actillity. This dillersity is deliberate: our journal aims to 

COller the widest possible range of subjects related to humanitarian law 

and action. 

SelJeral articles deal with highly topical issues. TIvo of them 

discuss the conclusions reached by the Prosecutor of the International 

Criminal Tribunal for the former Yugoslavia regarding the possibility of 

prosecutions in connection with the NATO bombing campaign during the 

Kosovo conflict. The report is ofgreat practical significance; it will influence 

the interpretation of some of the key rules governing the conduct of military 

operations and should therifore be subjected to academic relliew as a matter 

of urgency. The Review does not, howeller, express any opinion on the 

issues raised. 

Other contributions look at more general questions and 

matters that !talle been under discussion for some time, such as inter­

national criminal law and the Statute of the International Criminal 

Court. The article on multinational peace-support operations highlights 

the importance of trainil'lg U'tited Nations forces in international 

humanitarian law. The contribution on fundamental standards of 

humanity reminds us of a project that should certainly not be forgotten, 

while anyone interested in the organization and stntcture of the 

Movement will want to read the report on the legal status of National 

Red Cross and Red Crescent Societies. 
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Back in 1999 there was a change in the form of the Review, 

and as a result we had to limit the languages used to English and French. 

However, it was decided that we would publish an annual selection of art­

icles in Arabic, Russian and Spanish. A selection in Spanish is now avail­

able (see the advertisement at the end of this issue). Extracts in Arabic and 

Russian will follow. 

The full texts of all articles and other contributions are also 

available on the Web, at <www.icrc.orglenglreview>. We hope this will 

make the Review accessible to as wide a readership as possible. 

THE REVIEW 

www.icrc.orglenglreview
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La protection des personnes 
civiles au pouvoir de l'ennemi 
et l'etablissement d'une 
juridiction penale internationale 

par 

JULIO JORGE URBINA 

L
es changements politiques et strategiques qui se sont produits 

dans la societe internationale au debut des annees quatre­

vingt-dix n'ont pas suppose, malgre les perspectives initiales, 

1'amorce d'une nouvelle ere de paix et de respect des droits 

de 1'homme au cours de laquelle les conflits armes auraient progressi­

vement disparu. C' est, tout au contraire, pendant cette derniere decen­

nie du xx" siecle, une periode pleine d'incertitudes, denol11l11ee 

/'apres-guerre froide , que nous avons assiste a l'explosion de nouvelles 

situations de violence pour des raisons de nature religieuse ou eth­

nique. Face a 1'indifference deliberee des belligerants a l'egard des 

norn1es humanitaires, elles ont occasionne d'enormes souffrances 

parmi les populations civiles touchees l . 

L'ampleur des crises humanitaires dont nous avons ete 

temoins - surtout dans 1'ex- Yougoslavie et au Rwanda - , ainsi que la 

gravite des violations des droits humains fondamentaux perpetrees a 
1'encontre des civils, ont amene les Nations Unies , et specialement 

Ie Conseil de securite, a considerer que Ie comportement de ces 

JULIO JORGE URBINA, docteur en droit, est professeur interimaire de droit inter­

national public 11 \'Universite de Saint-jacques de Compostelle (Espagne). II col­

labore egalement au Centre d'etudes de droit international humanitaire de la 

Croix-Rouge espagnole. 
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belligerants, transgressant les principes les plus essentiels du droit inter­

national humanitaire, constituait une menace contre la paix et Ia secu­

rite internationales2• Sur Ia base de cette qualification, Ie Conseil a 

adopte de nombreuses mesures3, certaines d' entre elles sans precedent. 

Parmi elles, nous distinguons, de par leur importance, la creation des 

Tribunaux penaux internationaux pour l' ex-Yougoslavie (TPIY) et 

pour Ie Rwanda (TPIR), dont la fonction etait de reprimer ces 

conduites et de punir les responsables des atrocites cOI1UTllses, principa­

Iement al' encontre des personnes civiles. On cherchait par 13 3 mettre 

fin a l'impunite qui avait pernus aux belligerants de perpetrer les plus 

execrables violations des droits humains pour atteindre leurs objectifs 

politiques, l' existence d'un organe de ce genre vis ant done ales dissua­

der de se livrer 3 de nouvelles infractions4 
. 

Or, la tache de ces tribunaux etait loin d' etre simple; en 

efTet, ils se sont heurtes, entre autres difficultes, acelie, ardue, de devoir 

adapter Ies normes humanitaires se trouvant dans les Conventions de 

Geneve de 1949 pour Ia protection des victimes de la guerre et dans 

leurs Protocoles additionnels de 1977, ainsi que dans Ie vieux 

Reglement annexe de la IVe Convention de La Haye de 1907 concer­

nant les lois et coutumes de la guerre, au nouveau contexte de guerre 

ou elles devaient etre appliquees. Or celui-ci n'avait presque rien avoir 

avec les typologies de conflits arm.es les plus habituelies au moment de 

1 ('est dans ce sens que Ie Conseil de secu· 

rite des Nations Unies I'a constate, a travers 

ses resolutions, notamment les res . 1265 

(1999), du 17 septembre 1999, et 1295 (2000), 

du 19 avril 2000. 

2 En marge du fait gu'iI est possible de 

deduire cette constatation des resolutions 

adoptees par Ie Conseil de securite par rap· 

port aux differentes situations de violence 

dont iI s'est occupe, de l'ex·Yougoslavie au 

Timor Oriental, en passant par la Sierra Leone, 

iI a reconnu, d'une maniere generale, dans la 

res. 1296 (2000) que ({ des vio lations systema· 

tiques, fiagrantes et generalisees du droit 

international humanitaire et du droit relat if 

aux droits de I'homme dans des situations de 

conflit arme peuvent constituer une menace 

contre la paix et la securite internationales». 

3 Par rapport aux mesures adoptees par 

les Nations Unies pour mettre fin aux viola· 

tions du droit internat ional humanitaire, voir 

Julio Jorge Urbina, Protecci6n de las vrctimas 

de los conflictos armados, Naciones Unidas y 

Derecho Internacional Humanitario, Cruz Roja 

Espanola/Tirant 10 blanch, Valencia, 2000, 

PP·301·365· 
4 Voir Marco Sassoli, ({ Le role des tribunaux 

penaux internationaux dans la repress ion des 

crimes de guerre", dans F. Lattanzi/E. Sciso, 

Dai Tribunali Penali Internazianali ad hoc a 

una Corte Permanente, Editoriale Scientifica, 

Napoli, 1996, p. 118. 
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leur redaction. II s'agissait par consequent d'assurer une plus grande 

protection aux personnes civiles , surtout lorsqu 'elles se trouvaient au 

pouvoir de l'ennemi, en partant du principe Hullum crime sine lege. Les 

juges ont adopte acet egard une attitude progressive, ce qui a rapide­

ment permis au TPIY, ainsi qu'au TPIR, de commencer aadopter des 

decisions d'une importance capitale pour Ie developpement du droit 

international humanitaire. Elles ont ainsi configure, peu apeu, une 

jurisprudence permettant la consolidation de certains progd:s dans ce 

corpus de norm.es si longtemps attendu, notanID1ent en ce qui concerne 

la protection des civils. 

Par rapport ace contexte de violations massives et reiterees 

des droits essentiels de I'honID1e, au cours des conflits armes les plus 

recents, nous estimons que ce sont les personnes civiles au pouvoir de 

l'ennemi, principalement les femmes et les enfants, qui en subissent les 

consequences les plus graves. Nous avons ainsi assiste ades executions 

sonID1aires, ades disparitions fmcees, ades tortures et autres traitements 

cruels, inhumains et degradants; ades detentions et emprisonnements 

arbitraires; ades prises d' otages; aI'absence de garanties pertinentes de 

procedure; ades restrictions ala liberte de pensee, d'expression et d'asso­

ciation; ades attaques deliberees contre des non-combattants, des hopi­

ta ux et des ambulances; ades restrictions a I'acces a ux aliments et aux 

services sanitaires; ades devastations et destructions sans discrimination 

et ades violations graves des droits de l'homme dans les lieux de deten­

tion. Tout cela, realise dans Ie cadre d'un plan systematique de «nettoyage 

ethnique », a entraine, de surcrolt, des deportations et des deplacements 

contraints et massifs de personnes de leurs domiciles - actions qui vio­

laient, d'une fayon flagrante, les dispositions de la IV" Convention de 

Geneve -, ainsi que la destruction ou la saisie de leurs biens'. 

5 Nous pouvons trouver une liste detaillee I'homme sur Ie territoire de I'ex- Yougoslavie, 

des violations des droits de I'homme commises prepare par Monsieur Tadeusz Mazowiecki, 

dans l'ex·Yougoslavie dans les success ifs rap· Rapporteur Special de la Commission des 

ports elabores par Ie Rapporteur specia l de la Droits de I'Homme, conformement au par. 15 

Comm ission des droits de I'homme pour de la Resolution 1992;5.1;1 de la Commission et 

l'ex·Yougoslavie, Tadeusz Mazowiecki. Quant ala Decision 19921305 du Conseil Economique 

aux consequences du «nettoyage ethnique», et Social, Doc. A/47 /666.5/24809, 17 novem· 

voir notamment Ie Rapport sur les droits de bre 1992, pp. 3·9. 
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C'est pourquoi, en ce qui concerne la multiplicite des ques­

tions suscitees par la jurisprudence des deux Tribunaux penaux interna­

tionaux, nous nous pencherons sur l'interpretation qui a ete faite des dis­

positions visant a sauvegarder la dignite des civils qui se trouvent au 

pouvoir de 1'ennemi, et figurant dans la IVc Convention de Geneve de 

1949 et dans Ie Protocole additioill1el aux Conventions de Geneve du 

12 aout 1949 relatif ala protection des victimes des conflits armes inter­

nationaux, du 8 juin 1977 (Protocole I). Nous nous interesserons egale­

ment aux problemes que suscite l'application de ces normes dans un envi­

ronnement caracterise par la violence ethnique. C'est pour cette raison 

que nous analyserons essentiel1ement Ie travail eff'ectue par Ie TPIY, 

puisque cet organe est Ie sew qui se soit trouve dans la situation de pou­

voir appliquer les susdits instruments juridiques dans un conflit arme 

international. Nous ne pretendons toutefois pas negliger l'importance de 

la jurisprudence du TPIR, qui a ete precurseur dans nombre d'aspects ­

tel celui du viol de femmes -, dans la mesure ou, bien que les instruments 

conventionnels precites ne soient pas appliques, les civils jouissent d'un 

ensemble de droits reconnus dans l'article 3 commun aux Conventions de 

Geneve et dans leur Protocole additionnel II, relatif a la protection des 

victimes des conflits armes non internationaux, qui peuvent etre appliques 

atoute situation de violence, independamment de sa nature ou intensite. 

L'important travail realise par les deux Tribunaux penaux 

internationaux a donc contribue d'une maniere absolument decisive a 
la mise en place d'une juridiction penale internationale de nature per­

manente, qui s' est finalement concretise par l' elaboration, en 1998, du 

Statut de Rome de la Cour penale internationale, actuel1ement en 

cours de ratification. C'est aussi pour cela que nous essaierons d'analy­

ser la maniere dont a ete introduite la protection des civils au pouvoir 

de l'ennemi dans ' la liste des crimes de sa competence, surtout a la 

lumiere de la jurisprudence des deux tribunaux internationaux. 

La protection des personnes civiles au pouvoir de 
l'ennemi et son reflet dans la jurisprudence des 
tribunaux pour l'ex-Yougoslavie et le Rwanda 
Face aux souffrances endurees par les civils dans les conflits 

armes actuels, Ie droit international humanitaire a constitue, des ses 
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origines, un corpus normatif, inspire du principe d'humanite, cherchant 

a. proteger les victirnes dans toute situation de violence, c' est-a.-dire a 
assurer Ie respect d'un ensemble de droits essentiels des personnes ­

notamment celles qui ne participent pas aux hostilites -, de sorte que 

la dignite humaine ne soit pas balayee par les passions que dechaine la 

guerre. 

A ce t egard, les terribles consequences de la Seconde 

Guerre mondiale ont montre , d'une fayon dramatique, qu'il etait 

absolument necessaire d' etablir une reglementation specifique visant 

a. proteger les populations civiles et a. punir les responsables des 

conduites qui avaient gravement porte atteinte, au cours du conflit, a 
la dignite de l'homme. La reponse a cette situation fut l'elaboration 

de la IVe Convention de Geneve de 1949, dont Ie but est de preser­

ver les civils des souffrances auxquelles ils sont soumis lors des 

conflits armes. 

C'est ainsi que dans l'article 13 de la IV" Convention est 

enonce Ie principe general, en vertu duquel on considere que la popu­

lation civile est digne de protection au m eme titre que les autres vic­

times des conflits armes, tels que les combattants blesses, malades ou 

naufrages,ou encore les prisolU"liers de guerre. Il s'agit la du principe 

d'immunite de la population civile face aux consequences des conflits 

armes, principe decoulant de celui de la distinction. Cependant, la 

majeure partie des normes apparaissant dans la IVe Convention de 

Geneve s' occupent plutat de la protection des civils par rapport aux 

procedes arbitraires de l'Etat ennemi dans deux situations: lorsqu 'ils se 

trouvent sur son territoire au debut du conflit ou dans un territoire 

occupe; et non par rapport aux effets des hostilites. Un nouvel aspect y 

est en outre introduit : la transgression de ses principales dispositions 

entrainera la responsabilite internationale de 1'individu sous la qualifi­

cation d'infraction grave. 

Cinquante ans apres la redaction des Conventions de 

1949, la protection des personnes civiles qui se trouvent au pouvoir 

de l'ennemi, que nous nous proposons d'analyser a la lumiere de la 

jurisprudence du TPIY, est loin d'etre une question du XIX" siecle; 

elle revet malheureusement un caractere actuel, au regard des evene­

ments qui se sont succede dans l'ex-Yougoslavie, ainsi que d 'autres 
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situations exigeant plus que j amais une protection des droits des civils 

au pouvoir de 1'ennemi, comlne dans Ie cas de l'occupation du 

KOWe1t par l'Irak6. 

La protection des personnes civiles au pouvoir 

de l'ennemi dans Ie Statut des Tribunaux penaux 

internationaux pour l'ex-Yougosiavie et Ie Rwanda 

L'importance accordee a la protection des civils au pou­

voir de l'ennemi s' est traduite par la conlpetence ratione maferiae des 

deux Tribunaux, qui englobait tous les crimes comnus dans 

]' ex-Yougoslavie et Ie Rwanda. Ainsi, dans les Statuts du TPIY et du 

TPIR - approuves par Ie Conseil de securite au travers des resolutions 

827 (1993) et 955 (1994), respectivement - figurent Ie genocide et les 

crimes contre l'humanite. Quant aux crimes de guerre, Ie Statut du 

TPIY en envisage deux ca tegories : les infractions graves aux 

Conventions de Geneve de 1949 (article 2) et les violations des lois et 

coutumes de la guerre (article 3). En revanche, Ie Statut du TPIR se 

rapporte aux violations de 1'article 3 conunun aux Conventions de 

Geneve de 1949 et au Protocole II de 1977, ce qui a suppose la recon­

naissance de la responsabilite internationale de l'individu pour des 

crimes de guerre perpetres lors de conilits armes internes. 

En ce qui concerne la perpetration de ces crimes, Ie TPIY 

exige cependant que coincident certaines conditions, parmi lesquelles 

noLlS distinguons la nature du conilit arme. Cette question sera posee 

en rapport avec les crimes de guerre dans Ie but de determiner la por­

tee des articles 2 et 3 du Statut, tout specialement lorsqu'il s'agira de 

6 Voir Araceli Mangas Martin, « Derecho 

Humanitario y cris is del Golfo ", dans 

R. M. Moura Ramos (coord.) , A crise do Golfo e 

o Direito Internacional, Universidade Catolica 

Portuguesa, Porto, 1993, pp. 156-170; Hilaire 

McCoubrey, « Civ ilians in occupied territory», 

dans P. Rowe (ed.), The Gulf War 1990-91 in 

International and English Law, Routledge, 

Londres, 1993, pp. 205-223. Nous ne pouvons 

pas non plus manquer de mentionner la situa­

tion des territoires occupes de Cisjordan ie, de 

Gaza, de Jerusalem Nord et du plateau du 

Golan, pour laquelle Ie Conseil de securite a 

condamne Israe l a diverses reprises, comme 

dans sa res. 681 (1990), du fait de la violation 

des dispositions de la IV' Convention de 

Geneve de 1949. 
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con£lits armes internes. A cet egard, Ie TPIY, lors de sa premiere deci­

sion dans l'affaire Tad£c, a eclairci cet aspect en considerant que la 

notion d' «infractions graves», figurant dans 1'article 2 du Satut, coinci­

dait avec celie qui etait definie dans les articles 50,51, 130 et 147, com­

muns aux quatre Conventions de Geneve; son champ d'application 

serait, par voie de consequence, celui de ces instruments convention­

nels, c'est-a-dire les conflits armes internationaux, d'apres l'article 2 

conunun7 Face a cette attitude conservatrice, Ie Tribunal adoptera une 

position innovatrice et courage use en definissant l'article 3 du Statut 

con1.me une clause residua ire dans laquelie pourraient etre incluses 

toutes les violations graves du droit international humanitaire ne 

constituant pas des infractions graves aux Conventions de Geneve, 

qu'elies soient comn1.ises au cours de conflits armes internationaux ou 

internes8. 

La consequence de la position maintenue par le TPIY, a 

l'heure d 'interpreter la portee des articles 2 et 3 du Statut, est qu'il fau­

drait determiner, au cas par cas, la nature du con£lit, etant donne que Ie 

Conseil de securite n 'a voulu faire aucune declaration a propos des 

difficultes que cela pouvait entrainer. Les juges se sont donc vus dans 

l'obligation de se prononcer sur cette question dans leurs jugements, 

surtout aux fins de pouvoir condamner les inculpes pour des infrac­

tions graves, ce qui ne s'est d'ailleurs pas fait d'une maniere coinci­

dente, preuve des difficultes rencontrees pour qualifier les conflits dans 

7 Par consequent, Ie TPIY ne croit pas que 

la notion d' infractions graves puisse etre 

appliquee a des situations de con fi its armes 

internes. ICTY, The Appea ls Chamber, The 

Prosecutor v. Dusko Tadic a;1</a « Dule », Case 

IT-94-1-AR72, Decision on the defense motion 

for interlocutory appeal on jurisdiction, 2 oc­

tobre 1995, par. 81. Le juge Abi-Saab a nean­

moins adopte la position contraire: Opinion 

separee du juge Abi-Saab dans H.R.L.J., vo l. 

16, 1995, n° 10-12, p. 470. En ce qu i concerne 

cette quest ion, vo ir Luigi Condore lli , « Le 

Tribunal Pena l International pour I'ex-Yougo­

slavie et sa jurisprudence», C.£.8.D.I., vol. I, 

1997, pp. 255- 2 56. 

8 Prosecutorv. Dusko Tadic, supra (note 7), 

par. 91. En se pronon~ant dans ce sens, Ie TPIY 

reitere que I' ind ividu est responsable interna ­

tionalement pour la perpetration de crimes de 

guerre dans des conflits armes internes; iI 
reconnaTt en meme te mps I'existence d'un 

ensemble de normes human ita ires qui sont a 
meme d'etre app liquees dans toute situation 

de conflit arme, independamment de sa 

nature ou de son in tensite. Condore lli , ibid. , 

P·256. 
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I'ex-Yougoslavie, La jurisprudence tend neanrnoms it considerer 

comme conilit arme international l'implication de la Croatie et de la 

Serbie dans Ie conflit en Bosnie-Herzegovine9. 

Il faut aussi preciser que la longue liste d'actes qui enfrei­

gnent les droits humains les plus fondamentaux des civils au pouvoir 

de l'ennemi figure dans la competence ratione materiae du TPIY. En 

etIet, la redaction de l'article 2 du Statut coi'ncide avec celle de l'arti­

cle 147 de la IVe Convention de Geneve. De plus, en vertu de l'inter­

pretation que Ie Tribunal a faite lui-meme de l'article 3 de son Statut, 

toute violation de l'obligation d ' epargner les civils ne constituant pas 

une infraction grave fera egalement l' objet de poursuites judiciaires. 

Cela s'avere particulierem.ent important dans Ie cas des violences 

sexuelles exercees contre les femmes, et cela sans prejudice du fait que, 

Ie cas echeant, ces infi'actions pourraient arriver aconstituer des crimes 

contre I'humanite ou un genocide. Cette consideration a d'ailleurs ete 

confirmee par Ies divers actes d'accusation prononces par Ie procureur, 

ou apparaissent, avec de multiples qualifications juridiques, une gamme 

variee d'actes qui portent atteinte it la vie des civils. 

La protection des personnes civiles dans la jurisprudence 

des Tribunaux pour l'ex-Yougoslavie et Ie Rwanda 

Ce souci de vouloir assurer Ie respect des droits fonda­

mentaux des civils lorsqu 'ils sont au pouvoir de l'ennemi se traduit par 

les divers jugements que les deux Tribunaux ont rendus. Toutefois, 

nous allons surtout nous pencher sur I'interpretation que Ie TPIY 

a faite de difIhents aspects de Ia reglementation figurant dans Ia 

rVe Convention de Geneve, dans Ie but d'assurer que Ies responsables 

9 Dans ce sens, nous devons no us rappor· 

ter aux jugements de la Chambre d'Appel du 

TPIY dans les affaires Tadic: Procureur c. 
Dusko Tadic, Affaire nO IT·94·1·A, Jugement, 

15 juillet 1999, par. 162, ou Aleksovski: Procu· 

reur c. Ziatko Aleksovski, Affaire n° IT'95'14 

/l-A, Jugement, 24 mars 2000, par. 145'146. 

Nous devons egalement mentionner les juge· 

ments des Chambres de Premiere Instance 

dans les affaires Celebici: Procureur c. Zejnil 

Delalic, Zdravko Mucic alias «Pavo», Hazim 

Delic, Esad Landzo alias «Zenga », Affaire 

n° IT·96·21·T, Jugement, 16 novembre 1998, 

par. 234, au Blaskic: Procureur c. Tihomir 

Blaskic, Affaire no, IT·95·14·T, Jugement, 3 mars 

2000, par. 123. 
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d'infractions commlses a l' encontre des civils soient bel et bien 

condamnes pour ces actes, sans oublier que les civils sont aussi proteges 

dans des situations de conflits armes internes. 

a) Statut de personne protegee 

Concernant la protection des personnes civiles, il 

convient de definir quelles sont celles qui meritent d' etre protegees. 

La IVe Convention de Geneve se rerere exclusivement a des per­

sonnes protegees et non pas aux civils. C'est peut-etre parce que, 

bien qu'elle reconnaisse, dans l'article 13, que l'ensemble des popula­

tions civiles doivent etre protegees des consequences decoulant des 

con£lits armes, la plupart de ses dispositions sont centrees sur la situa­

tion des civils au pouvoir de l'ennemi10. NollS pouvons en deduire 

que cette derniere categorie est plus large que la premiere; en d' autres 

termes, cette Convention ne protege pas toute personne civile, quelle 

qu'elle soit. 

L'article 4, lui, considere concretement comme personne 

protegee «les personnes qui, aun moment quelconque et de quelque 

maniere que ce soit, se trouvent, en cas de con£lit ou d'occupation, au 

pouvoir d'une Partie au conflit ou d'une Puissance occupante dont 

10 Une definition de personne civile avant 

une portee generale se trouve dans I'arti· 

cle 50 du Protocole I de 1977. La definition y 

est negative, puisque les individus n'entrant 

pas dans la categorie des combattants sont 

ceux qui sont consideres comme des civils. 

Cette forme de definition a ete choisie parce 

qu'elle permettait d'inclure Ie plus grand 

nombre de personnes dans cette notion et 

qu'elle evitait que certaines categories de 

personnes risquent de rester dans une situa· 

tion indeterminee et, par la, d'etre privees de 

protection. En tout cas, ce qui caracterise les 

civils, c'est leur non·participation directe aux 

hostilites. II convient ici de mettre I'accent sur 

Ie fait que cette definition de personne civile, 

selon Ie TPI R, est egalement applicable a un 

conflit arme interne, meme si la notion de 

combattant n'est pas definie dans ce con· 

texte: TPIR, Chambre de Premiere Instance II, 

Procureur c. Clement Kayishema et Obed 

Ruzindana, Affaire n° ICTR·95·1·T, Jugement, 

21 mai 1999, par. 179'180. Le TPIR etablit tou· 

tefois lui·meme des limites pour les per· 

sonnes qui ne pourraient pas etre conside· 

rees comme civiles dans un conflit tel que 

celui du Rwanda et qui seraient a meme d'et re 

com parables, d'une certaine fa~on, aux com· 

battants: « A titre d'exemple, ne sont pas 

consideres comme des civils les elements des 

FAR, du FPR, de la police et de la gendarmerie 

nationale» (ibidem, par. 127). L'interet des 

victimes exigeait sans aucun doute que la 

notion de personne civile soit identique dans 

n' importe quelle situation de violence. 
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elles ne sont pas ressortissantes ». L'element determinant dans la defini­

tion des personnes protegees est, apremiere vue, celui de la nationalite 

des victimes. Par consequent, les beneficiaires sont les personnes ayant 

la nationalite de 1'Etat ennemi et se trouvant sur Ie territoire d'un bel­

ligerant, ainsi que les habitants d'un territoire occupe ne possedant pas 

la nationalite de la Puissance occupante 11 • 

Neanmoins, ce critere ne s'accommode pas tres bien des 

nouveaux modeles de confEts armes qui surgissent actuellement. C'est 

la raison pour laquelle Ie TPIY s'est vu dans 1'obligation d'adapter 

cette notion aux conditions dans lesquelles s' est deroule Ie conflit 

arme en Bosnie-Herzegovine, afin de considerer comme protegees par 

la IVe Convention les personnes civiles qui avaient ete victimes d'in­

fractions graves, perpetrees par des individus de differentes ethnies 

mais qui possedaient la meme nationalite. 

C' est dans ce sens que Ie TPIY a largement interprete l'ar­

ticle 4, en considerant que la nationalite n' est pas Ie critere exclusif 

pour determiner Ie statut de personne protegee. La condition des refu­

gies est a ce titre tout a fait significative: la situation reelle d'absence 

totale de protection qui les caracterise l'emporte sur leur nationalite, 

de sorte qu'ils seront consideres comme proteges, OU qu'ils soient. 

C'est bien ce qui peut etre deduit de l'article 44 de la IVe Convention 

et de 1'article 73 du Protocole I de 1977. 

Cette interpretation, qui privilegie davantage les liens reels 

ou ceux de fidelite entre la Puissance occupante et la victime que 1'al­

legeance, permet de considerer comme personnes protegees les vic­

times des actuels conflits armes, lesquels revetent, dans leur majorite, 

un caractere interethnique, a1'instar de celui de l' ex-Yougoslavie. Dans 

son jugement du 15 juillet 1999 concernant l'affaire Tadic, Ie TPIY a 

d'ailleurs precise que: 

11 ('est pour cela que les citoyens d'un 

Etat non partie a la IV' Convention ne sont pas 

proteges, de meme que ceux d'Etats neutres 

et d'un Etat cobelligerant, tant que l'Etat dont 

les citoyens sont ressortissants maintiendra 

une representation diplomatique normale 

dans l'Etat entre les mains duquel i1s se trou· 

vent. Jean PICTET (ed.), Commentaire de la 

Convention de Geneve relative ii la protection 

des personnes civiles en temps de guerre, 

CICR, Geneve, 1956, pp. 54'55. 
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«[ces conflits] se caracterisent par l' emergence de nouveaux 

Btats pendant Ie conflit et de ce fait, les allegeances peuvent tenir 

plus a l'appartenance ethnique qu'a la nationalite . Autrement 

dit, l'appartenance ethnique peut determiner l'allegeance a une 

nation. Dans ces circonstances, la condition de nationalite s'avere 

encore moins adaptee a la determination du statut de personne 

protegee. S' agissant de pareils conflits, non seulement Ie texte de 

la Convention et les travaux qui ont abouti a sa redaction, mais 

egalem.ent, et plus significativement, l' objet et Ie but de la 

Convention, suggerent que Ie critere determinant est celui de 

l'allegeance a une Partie au conflit et partant du controle exerce 

par ladite Partie sur les personnes qui se trouvent sur un terri­

toire donne »1 2. 

Apres aVOlr estime que Ie conflit an11e en 

Bosnie-Herzegovine possedait un caractere international, du fait de 

l'implication de la Republique federale de Yougoslavie et de la 

Croatie, Ie TPIY a reconnu, lors des affaires Tadic, Blaskic et Aleksovski, 

que Ies vic times civiles musulmanes devaient etre considerees comme 

des personnes protegees dans Ie sens de I'article 4 de la IVe Conven­

tion, meme si elles avaient la meme nationalite (celle de la Bosnie­

Herzegovine) que les personnes entre les mains desquelles elles etaient, 

etant donne que celles-ci - serbes ou croates - agissaient de fait 

comm.e des agents d'un autre Btat (la Republique federale de 

Yougoslavie ou la Croatie); les victimes se retrouvaient, par conse­

quent, sous Ie controle de forces armees d'un Btat dont elles n' etaient 

pas ressortissantes 13 . Le Tribunal n ' a pas non plus considere, dans 

12 Procureur c. Dusko Tadic, loc. cit. 

(note 9), par. 166. Cette interpretation a ete 

confirmee par les jugements relatifs aux 

affaires Blaskic: Procureur c. Tihomir Blaskic, 

loc. cit. (note 9), par. 126-127, et Aleksovski: 

Procureur c. Ziatko Aleksovski, loc. cit. 

(note 9), par. 151-152). 

13 A cet egard, iI convient de souligner Ie 

fait que Ie TPIY a tres largement interprete 

I'expression «au pouvoir de », en affirmant 

qu'«elle ne doit pas etre comprise unique· 

ment au sens physique d'etre detenu, mais 

[qu'] elle indique que Ie civil se trouve sur un 

territoire place sous Ie contr61e de la partie 

adverse ». Procureur c. Delalic et consorts, loc. 

cit. (note 9), par. 246. 
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l'affaire Blaskic, que les victimes civiles musulmanes etaient depourvues 

de protection, vu que la Croatie et la Bosnie-Herzegovine etaient des 

Etats cobelligerants, invoquant les reels rapports entre les deux Etats et 

non les possibles accords signes14 . 

En ce qui concerne l'affaire Celebici, il a ete considere 

que les victimes civiles serbes ne pouvaient pas etre des personnes 

protegees, etant donne qu 'elles avaient la lTleme nationalite que 

les autorites bosniaques les ayant detenues, celIe de la Bosnie­

Herzegovine. Cependant, Ie TPIY a, une nouvelle fois, fait prevaloir 

les liens de nature ethnique sur la nationalite, al'heure d'interpreter 

l'article 4 de la IVe Convention de Geneve. C'est ainsi qu'il a 

affirme: 

«A supposer que la Bosnie- Herzegovine ait octroye sa nationa­

lite aux Serbes, aux Croates et aux Musulmans de Bosnie en 

1992, il se peut que Ie lien entre les Serbes de Bosnie et cet Etat 

soit insuffisant pour que la Chambre de Premiere Instance puisse 

dans cette affaire considerer ces derniers comme des ressortis­

sants bosniaques ( ... ) De plus, les Serbes de Bosnie avaient clai­

rement fait connaitre leur souhait de ne pas etre des ressortissants 

bosniaques en adoptant une Constitution en vertu de laquelle ils 

faisaient partie de la Yougoslavie et en s' engage ant dans un 

conflit arme destine aatteindre ce but. » 15 

De cette fa<;:on, Ie TPIY a facilite l 'application du rigide 

critere de la nationalite dans des situations de conflit arme internatio­

nal ou ce facteur n' etait pas approprie, du fait de son caractere inter­

ethnique. II aurait en outre prive de protection la majeure partie des 

personnes civiles en Bosnie-Herzegovine, dans la mesure ou victimes 

et bourreaux possedaient la meme nationalite, ce qui etait contraire 

aux fins de la IVe Convention de Geneve. De maniere a eviter cet 

eventuel resultat, Ie TPIY a davantage tenu compte de l'appartenance a 
divers groupes ethniques des victimes et des autorites au pouvoir 

14 A ce sujet, voir Procureur c. Tihomir 15 Procureur c. DelaUc et consorts, lac. cit. 

81askic, lac. cit. (note 9), par. 137-139. (note 9), par. 259. 
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desquelles elles etaient que de leur nationalite 16 . Ceci a permis de 

condamner pour infractions graves les responsables d'actes, qualifies 

comme tels par la rV e Convention, affectant des civils qui se trouvaient 

entre leurs mains l7 . Le Tribunal a par li contribue al'adaptation de cet 

instrun"lent juridique au nouveau contexte de guerre ou il devait etre 

applique, afin de garantir la protection la plus large possible des vic­

times civiles. 

b) Protection fondamentale octroyee aux personnes civiles 

au pouvoir de l'ennemi: Ie principe de traitement humain 

Une fois que Ie droit international humanitaire a defini la 

notion de personne protegee, celui-ci tache de sauvegarder les droits 

essentiels de tous les civils au pouvoir de l' ennemi. Les articles 27 de la 

rVe Convention et 75 du Protocole I de 1977 jouent, acet egard, un 

role primordial; en effet, ils en enoncent la protection fondamentale, a 
la tete de laquelle se trouve Ie principe general en vertu duquel tout 

civil a Ie droit d 'etre traite, en toutes circonstances, avec humanite. Le 

TPIY a reconnu que ce principe revetait un caractere fondamental 

pour la protection des victimes des conflits armes, en tant qu'expres­

sion de la volonte de respect de la dignite de l'homme dans ces situa­

tions, en affirmant qu'i l constituait la base sur laquelle reposent les 

Conventions de Geneve de 194918 . Il a egalement reconnu que ce 

principe etait applicable a toute situation de conflit arme, vu qu'il 

constitue Ie fondement de l'article 3 commun, lequel etablit la protec­

tion fondamentale octroyee aux victimes dans une situation de conilit 

arme non international, et qu'il figure dans les articles 4 et 7 du 

Protocole II de 1977 19 • 

16 Dans ce sens, F. Javier Quel L6pez, «La 

competencia material de los Tribunales 

Penales Internacionales: consideraciones 

sobre los crfmenes tipificados", F. J. Quel 

L6pez, (ed.), Creaci6n de una jurisdicci6n 

penal internacional, Escuela Diplomatica/ 

AEPDI RI/BOE, Madrid, 2000, p. 97; Theodor 

Meron, «The humanization of humanitarian 

law", AJIL, Vol. 94, April 2000, pp. 258-259. 

17 Voir notamment ICTV, The Trial Chamber, 

The Prosecutor v. Ivica Rajic a;k/a Viktor 

Andric, Case IT'95-12-R61, Review of the 

indictment pursuant to Rule 61 of the Rules of 

Procedure and Evidence, 13 septembre 1996, 

par. 37. 

18 Procureur c. Delalic et consorts, lac. cit. 

(note 9), par. 523-524. 

19 Ibid, par. 531'532. 
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Ce principe implique la necessite de respecter la dignite 

humaine au cours des conflits armes et, par voie de consequence, la 

reconnaissance du fait que les civils disposent d'un ensemble de droits 

qui s' averent inalienables. De cette fayon, tout acte incompatible avec 

ce principe est interdit, a partir du moment ou son objectif est de 

«proteger l'etre humain de toute atteinte a sa dignite personnelle, que 

celle-ci decoule de violences corporelles, d'humiliations ou de coups 

portes a 1'honneur, au respect de soi ou au bien-etre mental d'une 

personne »20. 

C'est ainsi que s'etablit Ie droit des personnes civiles d'etre 

protegees contre tout acte de violence ou d'intimidation, contre les 

insultes et la curiosite publique (article 27), comprenant 1'interdiction 

de 1'homicide, la torture, les peines corporelles, les mutilations et les 

experimentations medicales ou scientifiques qui ne seraient pas justi­

fiees par des raisons medicales, ainsi que tout autre acte de cruaute; 

1'interdiction d'exercer un type quelconque de contrainte a l'encontre 

des civils, notamment pour obtenir des informations; 1'interdiction du 

pillage, des represailles contre les civils ou leurs biens et des peines col­

lectives (article 33), de la prise d'otages (article 34), ou encore de leur 

utilisation comme «bouclier humain», c'est-a-dire 1'emploi de leur 

presence pour eviter l'attaque d'objectifs militaires (article 28), ainsi 

que les Croates l'ont fait avec les civils musulmans pendant Ie conflit 

de Bosnie-Herzegovine21 
. 

En definitive, la reconnaissance de cet ensemble de droits 

met en evidence, comme 1'a repete Ie TPIY, Ie fait que Ie propos fon­

damental des normes n'est autre que la defense de la dignite humaine 

dans les exceptionnelles circonstances d'un conflit arme, afin que les 

personnes civiles au pouvoir de l'ennemi ne soient pas a sa merci, mais 

20 TPIY, Chambre de Premiere Instance II, 21 Le TPIY a reconnu, lars de I'a ffaire 

Procureur c. Anto Furundzija, Affaire 81askic, que cette conduite constituait un trai· 

nO IT·95·17/1·T, Jugement, 10 decembre 1998, tement cruel et inhumain et, en consequence, 

par. 183. une infraction grave aux Conventions de 

Geneve. Procureur c. Tihomir 81askic, lac. cit. 

(note 9), par. 716. 
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qu'elles disposent plutot d'un ensemble de droits que 1'Etat doit sau­

vegarder. Leur transgression est done qualifiee d'infraction grave 

aux Conventions de Geneve, comme l'etablit 1'article 147 de la 

IVe Convention, c'eshl-dire de crime de guerre; c'est d'ailleurs dans 

ce sens que cette consideration a ete confirmee par 1'article 2 du Statut 

du TPIY, ainsi que par sa jurisprudence. 

Des lors, il s' agit, pour Ie TPIY, d' etablir quels sont les ele­

ments constitutifs de ces infractions, ce qui suppose, pour les juges, un 

important travail d' eclaircissement ; en effet, ils doivent preciser la por­

tee exacte des dispositions de la IVe Convention, et donc contribuer, 

d'une fayon decisive, au renforcement de la protection des civils dans 

Ie nouveau contexte de guerre22 . Pour ce faire, ils vont se servir des ins­

truments conventionnels en matiere de droits de 1'homme, ainsi que 

des decisions d'organismes internationaux, judiciaires ou non, dont la 

tache est de veiller aleur application et a leur respect; ceci signifie la 

reconnaissance de l'existence d'un point de convergence entre deux 

secteurs normatifs, Ie droit international humanitaire et Ie droit inter­

national des droits de 1'homme, point qui reside dans la defense de la 

dignite humaine en toutes circonstances23 . 

Par rapport a l'homicide, Ie TPIY precise, lors de l'affaire 

Celebici, que « l'intention, l'element moral necessaire pour qu'un 

meurtre ou un homicide intentionnel soit constitue, ainsi que l'ont 

reconnu les Conventions de Geneve, est present des lors qu'il est 

demontre que l'accuse avait 1'intention de tuer ou de porter grave­

ment atteinte al'integrite physique d'autrui par l'effet de son impru­

dence et du peu de cas qu'il faisait de la vie humaine»24. 

22 G. Abi·Saab met I'accent, d'une maniere 

generale, sur I' importance de ce travail 

d'eclaircissement et de systematisation des 

divers crimes etant de sa competence. 

Georges Abi·Saab, « International criminal trio 

bunals and the development of international 

humanitarian law and human rights law» , 

dans E. Yakpo, T. Boumedra (ed.), Liber 

Amicorum Judge Mohammed Bedjaoui, Kluwer 

Law International, The Hague, 1999, p. 651. 

23 Voir Procureur c. Anto Furundzija, loc. 

cit. (note 20), par. 183. En ce qui concerne la 

doctrine, voir Manuel Perez Gonzilez, « Las 

relaciones entre el Derecho internacional de 

105 derechos humanos y el Derecho interna· 

cional humanitario», C.£.B.D.I., vol. I, 1997, 

p. 340; Meron, op. cit. (note 16), p. 266. 

24 Procureur c. Delalic et consorts, lac. cit. 

(note 9), par. 439. 
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Le TPIY mene egalement abien un travail de delimitation 

de trois figures se trouvant tres proches les unes des autres : les tortures , 

Ie fait de causer intentionnellement de grandes souffrances ou de por­

ter gravement atteinte a l'integrite physique et a la sante, et enfin les 

traitements inhumains. Pour ce faire, il conU11ence par preciser que la 

tQrture represente la figure la plus restrictive, puisqu'elle implique des 

actes ou des omissions dont Ie but est de parvenir a une fin concrete 

interdite et qui occasionnent de graves souffrances physiques et 

morales. L'infraction, telle qu 'elle est definie (iniliger de graves souf­

frances ou porter atteinte al'integrite physique ou ala sante de la vic­

time), s'avere plus large que la pn~cedente, etant donne que, contraire­

ment a la torture, les actes ou omissions ne doivent pas etre 

necessairement commis pour atteindre un but illicite. Finalement, les 

deux categories sont comprises dans les traitements inhumains, les­

quels impliquent des actes ou omissions provoquant de graves souf­

frances physiques ou morales, ou portant gravement atteinte a l'inte­

grite physique ou mentale ou ala dignite humaine, outre tous les actes 

violant Ie principe fondamental du traitement humain et attentant 

specialement ala dignite humaine25 . 

En ce qui concerne la torture, Ie TPIY, comme Ie TPIR, 

affirment qu'elle est aussi bien interdite dans des conilits armes inter­

nationaux qu'internes, reconnaissant son caractere coututnier, et 

admettant qu'elle constitue meme une norme ius cogens26 De ce fait, la 

transgression de cette norme donnerait non seulement lieu a la res­

ponsabilite internationale de l'individu, mais constituerait aussi un 

crime international susceptible d'entralner une responsabilite de I'Etat27 . 

25 Ibid., par. 442. 

26 Ibid., par. 454; Procureur c. Anto 

Furundzija, lac. cit. (note 20), par. 153. 

27 « En I'etat actuel du droit international 

humanitaire en vigueur, peut etre engagee non 

seulement la responsabilite penale individuelle 

mais egalement celie de l'Etat, si ses agents se 

Iivrent ades actes de torture ou s' i1 n'empeche 

pas la perpetration de ces actes ou n'en punit 

pas les auteu rs. Si la torture prend la forme 

d'une pratique courante d'agents de l'Etat, 

elle constitue une violation grave et a une 

large echelle d'une obligation internationale 

d'une importance essentielle pour la sauve· 

garde de I'etre humain et, par consequent, un 

acte illic ite particulierement grave qui engage 

la responsabilite de l'Etat». Procureur c. Anto 

Furundzija, lac. cit. (note 20), par. 142. 
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De lTleme, les deux Tribunaux pretent particulierement attention a la 

definition de cette notion dans Ie droit international humanitaire, en 

ayant recours a celle qui apparait dans la Convention des Nations 

Unies contre la torture de 1984. En effet, ils eonsiderent qu'elle a 

aequis un caractere coutumier et qu'elle est done applicable en toutes 

circonstances, et non seulement dans les situations prevues par la 

Convention en question28 . A cela, i1 faut ajouter, comme nous Ie ver­

rons plus loin, la consideration que Ie viol est une forme de torture 

dans certains cas. 

e) La protection des biens appartenant aux personnes 

civiles 

Outre la preservation des droits essentiels lies ala defense 

de la dignite hum.aine, Ie TPIY a reeonnu que Ie droit international 

humanitaire etablit des limites strictes quant aux mesures qu'une par­

tie au conDit peut legalem.ent adopter en ce qui concerne les biens 

publics ou prives sur un territoire se trouvant sous son controle29 . 

A cet egard, tant Ie Reglement de La Haye de 1907 que la 

rVe Convention de Geneve contiennent des dispositions qui visent a 
proteger les biens appartenant aux civils, tachant par ]a d' eviter que 

['ennemi les detruise ou les sa isisse de fa,<on arbitraire . L'interdiction de 

detruire ou de s'approprier des biens sans que des besoins militaires ne 

Ie justifient (article 53 de la rve Convention)30 est ['une de ees disposi­

tions revetant un caractere essentiel. Cependant, d'apres ['article 147, 

28 Dans ce sens, TPIR, Chambre de 

Premiere Instance I, Procureur c. Jean-Paul 

Akayesu, Affaire nO ICTR-96-4-T, 2 septembre 

1998, par. 681; Procureur c. Delalic et consorts, 

loc. cit. (note 9), par. 459; et Procureur c. Anto 

Furundzija, op. cit. (note 20), par. 160_ Apro­

pos de cette definition, iI conv ient de souligner 

Ie fait que Ie TPIY ado pte une posit ion large, 

selon laquelle la torture se commet, non seu­

lement dans Ie but d'obtenir des informations 

de la victime ou d'une tierce personne, mais 

aussi pour les punir, les intimider, les humilier, 

les contraindre ou les discriminer pour n' im­

porte quelle raison. Procureur c. Delalic et 

consorts, lac. cit. (note 9), par. 494· 

29 Dans ce sens, Procureur c. Delalic et 

consorts, lac. cit. (note 9), par. 587. 

30 Cette disposition est uniquement appli­

quee it des situat ions d'occupation militaire. 

('est pourquoi Ie TPIY a dO considerer que la 

Croatie etait une puissance occupante de fait. 

Procureur c. Tihomir Blaskic, lac. cit. (note 9), 

par. 149; Prosecutor v. Ivica Rajic, lac. cit. 

(note 17), par. 39. 
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pour qu'elle soit consideree COnm1.e une infraction grave, elle do it etre 

commise a une grande echelle. NOllS devons, en plus, mentionner l'in­

terdiction du pillage, qui, contrairement a l'interdiction anterieure, 

possede une portee generale, s'appliquant en effet ala totalite des ter­

ritoires des parties au conflit et non seulement dans des cas d'occupa­

tion militaire. 

A ce sujet, Ie TPIY a dCJ aftronter Ie fait que, parmi les 

methodes utilisees par les belligerants pour proceder au «nettoyage 

ethnique», se trouvaient la rapine et la destruction de biens, techniques 

utilisees pour expulser les civils d'un territoire passe sous leur contrale. 

Il a repondu a cette situation en reaffirmant que la violation des dispo­

sitions qui protegent les droits patrimoniaux constituait des crimes de 

guerre31 . Mais, ne s'arretant pas la, il est alie jusqu'a effectuer une inter­

pretation extensive de cette interdiction; il reconnait ainsi que « l'in­

terdiction de l'appropriation arbitraire de biens ennemis, publics ou 

prives, est de portee generale et s'etend a la fois aux actes de pillage 

commis par des soldats isoles dans leur propre interet et a la saisie orga­

nisee de biens, operee dans Ie cadre d 'une exploitation economique 

systematique du territoire occupe»32. 

De cette maniere, Ie TPIY interprete que les actes isoles de 

pillage entrainent une responsabilite internationale de l'individu, de 

meme que ceux perpetres a une grande echelle, ce qui met en evi­

dence Ie fait que la gravite de tels actes ne decoule pas de leur carac­

tere massif. En suivant cette meme ligne, Ie Tribunal estime que la refe­

rence au fait que la destruction ou l'appropriation de biens non 

justifiee par des besoins militaires soient executee a une grande 

echelle, doit etre evaluee dans les circonstances du cas, si bien qu'une 

seule action, la destruction d'un hapital par exemple, pourrait suffire 

pour qu'elle soit consideree comme la perpetration d'une infraction 

grave33 

31 Procureur c. Delalic et consorts, loc. cit. 33 Procureur c. Tihomir Blaskic, loc. cit. 

(note 9), par. 589. (note 9), par. 157· 

32 Ibid., par. 590. 
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Tout cela prouve l'importance que Ie TPIY a egalement 

voulu donner ala protection des biens. En effet, dans nombre de cas, la 
politique de «nettoyage ethnique» s' est effectuee par Ie biais du pillage 

ou de la destruction des biens appartenant aux personnes que l'on 

voulait expulser du territoire, ce qui constituait en . realite un acte de 

contrainte ou d'intimidation, egalement interdit par les normes fonda­

mentales de protection des civils au pouvoir de l'ennemi. 

d) Internement de personnes civiles 

Un autre aspect de la protection des personnes civiles sur 

lequel se penche tout specialement Ie TPIY est celui des conditions 

dans lesquelles se produit l'internem.ent ou 1a detention de civils, dans 

la mesure ou une grande partie des crimes perpetres dans 

l'ex-Yougoslavie ant ete realises dans des camps de detention au d 'in­

ternement34 . 11 a ainsi reconnu, lars de 1'affaire Celebici, ou les accuses 

avaient incarcere de nombreux civils dans un camp de detention, Ie 

caractere exceptionnel de cette mesure, laquelle doit en consequence 

se fonder sur des raisons justifiees : 

«Le fait qu 'une personne est un ressortissant au s' est rangee aux 

cotes d 'une partie ennenue ne peut pas etre considere comme 

une menace pour la securite de 1'autre partie, sur Ie territoire de 

laquelle elle reside, et ne constitue des lors pas un critere valable 

pour justifier son internement au sa nuse en residence forcee . 

Pour legitimer Ie recours aces mesures, il faut que la partie ait 

des raisons serieuses de penser que la personne represente, par ses 

activites, connaissances ou qualifications, une menace veritable 

pour sa securite presente et future. Le fait d ' etre un homl11.e et 

en age de porter les armes ne devrai t pas necessairement etre 

considere comme justifiant l'application de telles mesures. ))35 

34 L'artic le 27 de la IV' Convention admet 

que les belligerants pourront adopter les 

mesures de contr61e qu'ils estimeront neces· 

saires pour leur securite, comme la mise en 

residence forcee, la detention ou I' internement 

des personnes protegees dans les cas expres· 

sement prevus a cet effet. Ces mesures peu· 

vent etre adoptees a I'encontre d'etrangers se 

trouvant sur Ie territoire d'une partie au conflit 

au debut des hostilites ou aI'encontre de civils 

elant sur un territoire occupe, mais unique· 

ment pour des raisons imperieuses de securite. 

35 Procureur c. Delalic et consorts, loc. cit. 

(note 9) , par. 577. 
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En outre, il est obligatoire de respecter les conditions eta­

blies dans la IVe Convention si l'on veut adop ter une decision dans ce 

sens. Cela signifie que les civils doivent pouvoir disposer d'une serie de 

garanties de procedure, afin que la decision puisse etre controlee par 

un tribunal ou un organe administratif competent36 . Si tel n 'etait pas Ie 

cas, 1'internement ou la detention pourraient etre declares ilhcites, cir­

constance confirmee par Ie fait que Ie confinement illegitime de per­

sonnes protegees est considere comme une infraction grave37 . La juris­

prudence du TPfY a, sur ce point, confirme les dispositions de la 

rVe Convention38 . 

Une fois que l'internement est decide, il faut proteger les 

civils des abus de la puissance au pouvoir de laquelle ils se trouvent, en 

leur garantissant qu'ils seront traites avec humanite, ce qui implique la 

reconnaissance d 'un ensemble de droits lies au respect de la dignite 

humaine. Le TPIY a ainsi affirme dans l'affaire Celebici: 

«Ce qui est essentiel, c' est que les mesures de contraintes adop­

tees ne portent pas atteinte au droit fondamental des personnes 

concernees a etre traitees avec humanite. Le droit au respect de 

la personne humaine couvre l'ensemble des droits individuels , 

c' est-a-dire les droits et qualites qui sont, comme tels, indisso­

ciables de la personne, du fait meme de son existence, en parti­

culier, Ie droit a1'integrite corporelle, morale et intellectuelle. »39 

Une reglementation tres detaillee des conditions d'inter­

nement a ete etablie a partir de cet objectif. Elle vise, notamment, a 

garantir que l'internement soit realise dans des conditions de securite, 

d'hygiene et de salubrite suffisantes (article 85). C'est pourquoi les 

lieux d'internement ne pourront, en aucun cas, etre situes dans des 

zones particuliere~ent exposees aux dangers des hostilites (article 83). 

La puissance detentrice devra aussi assurer l'alimentation et l' assistance 

sanitaire qu 'exigera La sante des internes (article 81). 

36 Ibid.• par. 580.582. 38 Procureur c. Delotic et consorts. loc. cit. 
37 Pictet. Commentoire.... op. cit. (note 11). (note 9). par. 583. 

p. 642 . 39 Ibid .. par. 570. 
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A cet egard, Ie TPIY s' est refere, lors de l'affaire Aleksovski, 

aux conditions de detention des civils, admettant que celles-ci devaient 

etre evaluees selon les circonstances du cas concret, comme la situation 

de conflit arme ou l'emplacement des camps de detention; en l'occu­

renee, ce dernier etait situe de telle maniere que 1'approvisionnement 

en eau, aliments ou medicaments, ainsi que les soins concernant les 

detenus, etaient difficiles aorganiser et agarantir40 . Neanmoins, meme 

si la transgression de ces obligations ne constituait pas, en elle-meme, 

un crime de guerre, amoins qu'elle n' eut donne lieu ades traitements 

inhumains ou discriminatoires, Ie TPIY aurait du prendre en conside­

ration les dispositions susmentionnees, etant donne que la situation du 

camp etait essentielle. La IVe Convention cherche justement aassurer 

que celui-la se trouve dans une zone ou il n'y a pas d'operations mili­

taires et dont 1'acces est facile pour toutes sortes d'approvisionnements 

essentiels. Dans Ie cas ou la Puissance detentrice ne serait pas ameme 

de les faire parvenir aux detenus, elle serait obligee de permettre qu'un 

organisme humanitaire impartial tel que Ie CICR Ie fasse. C'est la rai­

son pour laquelle cette appreciation du TPIY nous semble tres risquee, 

car elle assouplit, excessivement anotre avis, les obligations etablies par 

la IVe Convention, ce qui pourrait finalement tourner au desavantage 

des detenus ou des internes. 

e) Protection des femmes contre la violence sexuelle 

Lune des consequences du principe de traitement humain 

reside dans la necessite de fournir une protection renforcee aux cate­

gories de personnes civiles qui subissent, d'une fa,<on particulierement 

grave, les consequences des conflits armes et qui se retrouvent, de ce 

fait, dans une situation de grande detresse; tel est Ie cas des femmes, 

surtout par rapport ala violence sexuelle. 

A cet egard, la multiplication des actes de cette nature per­

petres a l'encontre des femmes, lors de conflits comme ceux de 

1'ex-Yougoslavie ou du Rwanda, a entraine une prise de conscience 

40 TPIY, Chambre de Premiere Instance. n° IT'95'14/1-T, Jugement, 25 juin 1999, 

Procureur c. Ziatko Aleksovski, Affaire par. 212'214. 
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evidente de ce probleme. El1e a suppose une evolution significative du 

droit international humanitaire, qui attribue desormais une impor­

tance de plus en plus grande ala protection des droits humains de la 

femme 41 • 

Les actes de violence sexuel1e sont ainsi qualifies, dans les 

Statuts du TPIR et du TPIY, de crimes contre 1'humanite (articles 3 et 

5 respectivement), et meme, dans celui du TPIR (article 4), de viola­

tions de l'article 3 commun aux Conventions de 1949 et du Protocole 

additionnel II. L'inclusion de ces references prouve la volonte des 

redacteurs de ces textes de punir les attentats a la dignite des femmes . 

Quoique ces derniers n'aient pas ete inclus dans Ie Statut du TPIY, en 

tant qu'infractions graves ou violations des lois et des coutumes de la 

guerre, cela ne 1'a pas empeche Ie Tribunal de suivre la position du 

T PIR, en considerant Ie viol comme «un acte abject, qui porte atteinte 

au plus profond de la dignite humaine et de l'integrite physique»42. 

En ce qui concerne la repression des actes de violence 

sexuel1e, Ie jugement du TPIR, dans 1'affaire Akayesu, est d'une inLpor­

tance primordiale pour Ie developpement du droit international 

humanitaire. En effet , pour la premiere fois , il a ete reconnu que Ie viol 

systematique de femmes constituait un crime contre l'humanite, et 

meme une forme de genocide43 . Par ailleurs , Ie meme Tribunal a 

41 La IV' Convention de Geneve de 1949 

(art. 27, pa r. 2) et ses Protocoles additionnels 

de 1977 (art. 76 du Protocole I et 4, par. 2 e) 

du Protocole II) interdisent expressement Ie 

viol et tout autre forme de violence sexuelle . 

Ces conduites n'ont toutefois pas ete conside· 

rees, en tant que telles, comme des infrac· 

tions graves, ce qui empechait qu'elles puis· 

sent etre sanctionnees. 

42 Procureur c. Oelalic et consorts, loc. cit. 

(note 9), par. 495. Quant a I'affaire Furundzija, 

Ie TPIY a admis que la violence sexue lle pou· 

va it constituer une infraction grave aux 

Conventions de Geneve au une violation des 

lois et coutumes de la guerre: Procureur c. 
Anto Furundzija, loc. cit. (note 20), par. 172. 

43 Voir Kelly D. Askin, «Sexual vio lence in 

decisions and indictments of the Yugoslav and 

Rwandan Tribunals: Currents status », Af/L, 

Vol. 93, January 1999, p. 98; Christine Strum· 

pen·Darrie, « Rape: A survey of current interna· 

tional jurisprudence », Human Rights Brief 

(on line) , Vol. 7, 2000, n° 3, <http://www.wcl. 

american.edu/pub/humright/brief/v7i3/rape. 

htm> (4 aoOt 2000) . N'oublions pas, en outre, 

que Ie Tribunal militaire international pour 

l'Extreme·Orient a deja prononce une condam· 

nation pour des viols commis par les t roupes 

japonaises a Nankin : B. V. A. Roling/C. F. Ruter 

(ed.), The Tokyo Judgement, Vo l. I, APA/ 

University Press Amsterdam BV, Amsterdam, 

1977, pp. 453'454· 

http://www.wcl


879 RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 

affirme, au cours de l'affaire en question, que la «violence sexuelle 

eta it une etape dans Ie processus de destruction du groupe tursi, des­

truction de son moral, de la volonte de vivre de ses membres, et de 

leurs vies elles-memes»44. 

De surcroit, il a estime que Ie viol pourrait etre considere 

conlffie une forme de torture45, ce qui a ete confirm~ et developpe par 

Ie TPIY dans I'affaire Celebici, ce dernier ayant declare que, du moment 

que les actes de violence sexuelle reuniront les elements constitutifs de 

la torture, ils pourront etre qualifies de tels46 . Cette reconnaissance 

revet une importance capitale, puisqu' elle permet de condamner les 

responsables de viols ou d'autres actes de violence sexuelle pour la per­

petration d'infi·actions graves aux Conventions de Geneve de 1949. 

L'importance du jugement dans I' affaire Akayesu reside 

egalement dans Ie fait que leTPIR s'est vu dans l'obligation d'e!aborer 

une notion de viol en application du droit international47 , qui a servi 

de reference ades jugements ulterieurs du TPIY48. En empruntant ce 

chemin, il a opte pour une definition large, etant donne que «si Ie viol 

s'entend traditionnellement en droit interne de rapports sexuels non 

consensuels , il peLlt en ses diverses formes com.porter des actes consis­

tant dans I'introduction d' objets et/ou l'utilisation d ' orifices du corps 

non consideres conune sexuels par nature»49. De cette fayon, il a 

44 Procureur e. jean·Paul Akayesu, loe. cit. 

(note 28), par. 73 2. 

45 «A I'exemple de la torture, Ie vio l est 

perpetre par exemple pour intimider, avilir, 

humilier, punir, detruire une personne, exercer 

une discrimination a son encontre ou un 

contr61e sur elle. AI'exemple de la torture, Ie 

viol est une atteinte ala dignite de la personne 

et constitue en fait la torture lorsqu'il est prati · 

que par un agent de la fonction publique ou 

toute autre personne agissant atitre officiel ou 

a son instigation ou avec son consentement 

expres ou tacite ». Ibid. , par. 687. 

46 Procureur e. Delalic et consorts, loe. cit. 

(note 9), par. 495.496. 

47 « Pour la Chambre, constitue Ie viol tout 

acte de penetration physique de nature 

sexuelle commis sur la personne d'autrui 

sous I'e mpire de la coercition. La Chambre 

considere la violence sexuelle. qui comprend 

Ie viol, comme tout acte sexuel commis sur la 

personne d'autrui sous I'empire de la coerci· 

tion. L'acte de violence sexuelle, loin de se 

limiter a la penetration physique du corps 

humain peut com porter des actes qui ne 

consistent pas dans la penetration ni meme 

dans des contacts physiques », Procureur 

e. jean·Paul Akaseyu, lae. cit. (note 28), 

par. 688. 

48 lll'a reconnu de la sorte lors de I'affaire 

Celebici, loe. cit. (note 9), par. 478, ou 

Furundziia, loe. cit. (note 23), par. 176). 

49 Procureur e. jean·Paul Akayesu, loe. cit. 

(note 28), par. 686. 
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identifie Ie viol a d'autres actes de violence sexuelle, ce qui a egale­

ment ete confirme par des jugements posterieurs du TPIYso. 

La jurisprudence des deux Tribunaux a donc joue un role 

essentiel dans la sanction des viols comrnis au cours de conflits armes, 

vu qu 'a partir de ce moment-la , il a ete estime que ces conduites don­

naient lieu a une responsabilite internationale de 1'individu implique, 

les considerant comme crimes de guerre contre 1'humanite ou geno­

cideS!. On a ainsi rnis fin a une situation ou la repression de ces 

conduites s'averait trop incertaine. 

La protection des personnes civiles au pouvoir de 
l'ennemi dans le Statut de Rome de la (our penale 
internationale 
Comme nous venons de Ie voir, la jurisprudence des 

Tribunaux penaux internationaux pour l'ex- Yougoslavie et Ie 

Rwanda constitue un considerable apport pour developpement du 

droit international humanitaire. En effet, en interpretant progressive­

ment ses normes, en les adaptant au nouveau contexte de guerre 

pour lequel elles devaient etre appliquees, afin de parvenir apunir les 

responsables des graves et massives violations des droits humains sur 

les deux territoires, ils ont contribue a la concretisation de progres 

juridiques decisifs depuis longtemps attendus; la preuve est que la 

transgression des normes humanitaires dans Ie contexte d'un conflit 

arme interne entrainent dorenavant la responsabilite internationale 

de l'individus2 . Cela a sans aucun doute abouti a une protection plus 

efficace des civils, notamment lorsqu'ils se retrouvent au pouvoir de 

l'ennerni. 

50 Voir Procureur e. Anto Furundzija, loe. la paix et la securite de I'humanite pour 

cit. (note 23), par. 186. I'adapter aux changements qui s'etaient pro· 

51 Voir Askin, op. cit. (note 43), duits suite au travail realise par les deux 

pp.122·123 . Tribunaux. Voir Rapport de la Commission du 

52 Ainsi que reconnu par la Commission du droit international sur les travaux de sa qua· 

droit international, cette derniere avant dO rantehuitieme session (6 mai'26 juillet 1996), 

modifier son projet de Code des crimes contre Doc. ONU A/51/l0,1996, p. 165. 
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Mais l'importance de cette jurisprudence ne se limite pas a 

cet aspect, elie va en effet beaucoup plus loin, en contribuant de 

maniere decisive a la creation d'une cour penale internationale (Cpr) 

de nature permanente. Ainsi, nombre des apports de ses jugements ont 

ete incorpores au Statut de Rome, adopte Ie 17 juiliet 1998 par une 

conference diplomatique specialement convoquee ·a cet effet. C'est 

precisem.ent en se rapportant a la competence materielle de la CPl que 

ron observe plus clairement cette influence, surtout Iorsqu 'il s'agit de 

1a protection des civiis au pouvoir de l'ennemi , aussi bien pendant des 

conflits armes internationaux qu'internes. 

En ce qui concerne 1es conflits armes internationaux, 

apparait, dans Ie Statut de Rome de 1998, la notion d'infractions 

graves aux Conventions de Geneve (article 8, par. 2 a), reprenant ainsi 

celie qui figurait dans l'article 147 de Ia lVe Convention53 De ce fait, 

1es conduites qui transgresseront 1a norme susmentionnee seront du 

ressort de 1a CPl, son application disposant de 1'innovatrice interpreta­

tion que Ie TPlY a faite du concept de personne protegee. 

Dans Ie meme ordre d 'idees, dans 1a categorie des autres 

violations des lois et usages applicables dans les conflits armes interna­

tionaux (article 8, par. 2 b), une attention toute speciale est pretee a la 

protection des personnes civiles au pouvoir de I'ennemi, 1aquelie se 

traduit par la presence de queIques-uns des aspects les plus i.nnovateurs 

du Statut. De nombreuses conduites portant atteinte aux droits 

humains fondamentaux des civils ou de leurs biens y sont en effet defi­

riles com.me crimes de guerre54 , a l'instar du deplacement direct ou 

53 Acet egard, dans Ie pro jet de texte defi· 

nitif des Elements des Crimes, a propos des 

crimes figurant dans I'art. 8, par. 2 a), il est 

precise que les references a un con flit arme 

international comprennent I'occupation mili· 

taire . 

54 C'est concretement dans I'art. 8, 

par. 2 b) du Statut de Rome que sont reperto· 

riees ces conduites attentatoires: la soumis· 

sion a des mutilations physiques au a des 

experimentations ou traitements n'etant pas 

justifies par des raisons medicales et pouvant 

causer la mort ou mettre en danger la sante 

de la victime (par. x) ; tuer ou blesser par trai· 

trise (xi) ; la destruction ou la confiscation de 

biens de I'ennemi n'etant pas justifiees par 

des necessites militaires (xii i); declarer abo· 

lis, suspendus ou inadmissibles, devant un 

tribunal, les droits et actions des ressortis· 

sants de la partie ennem ie (xiv); la participa· 

tion forcee de ressortissants de la partie 

ennemie ades hostilites contre leur pays (xv); 
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indirect d'une partie de la population civile par Ia puissance occupante 

vers Ie territoire qu'elle cont[()le55 . Cette figure, deja consideree 

comme infraction grave dans Ie Protocole I de 1977, est d'une grande 

importance, comme Ie demontrent les deportations massives rea­

lisees dans l'ex-Yougoslavie au nom de la politique de « nettoyage 

ethnique»56. 

Quant aux conilits armes internes, Ie Statut de Rome 

inclut les violations graves des lois et coutumes applicables dans ce 

type d'afii-ontements armes, notal11l11ent celles qui se rapportent a1'ar­

ticle 3 comJTIun aux quatre Conventions de Geneve (article 8, par. 2 c) 

et e), en suivant Ia ligne de ce qu'avait etabli Ie Statut du TPIR. Par 

consequent, la protection des droits humains fondamentaux des civils 

au pouvoir de l'ennerni se trou ve garantie, l'obligation de respecter ces 

dispositions etant non seulement du ressort des alltorites de 1'Etat, mais 

aussi des groupes armes entres en Iutte dans un confEt de cette nature. 

A ce slljet, la jurisprudence des deux Tribunaux a joue un role essen­

tiel dans 1'incorporation de ce point de vue au Statut de Rome. 

Cependant, la sanction des actes de violence sexuelle a 
l' encontre de Ia femme demeure 1'un des aspects de la competence 

materielle du TPI sur lequel Ia jurisprudence des Tribunallx penaux 

internationaux pour 1'ex-Yougoslavie et Ie Rwanda a peut-etre eu Ia 

piller une ville ou une place (xvi) ; outrager la 

dignite de la personne, notamment 11 travers 

des traitements humiliants et degradants 

(xxi) ; employer les civils comme boucliers hu­

mains (xxiii) ; priver les ciyils des objets indis· 

pensables a leur surv ie et faire obstacle a I'ar· 

rivee de I'aide humanitaire (xxv) ; recruter des 

enfants de moins de 15 ans ou les utiliser acti­

vement lors des hostilites (xxvi). En fin de 

compte, nous nous trouvons face 11 une 

longue liste de crimes de guerre qui com ple­

tent ceux envisages so us la qualification d'in­

fractions graves aux Conventions de Geneve 

de 1949, renfon;ant, par la, la protection des 

civils sous Ie contr61e de I'ennemi. 

55 Pour sa part, la deportation des per­

sonnes civiles a I'interieur ou en dehors du 

territoire occupe etait deja reconnue comme 

infraction grave aux Conventions de Geneve, 

et meme comme crime contre I'humanite. II 

convient cependant de souligner Ie fait que Ie 

StatuI de Rome tient compte d'une definition 

de celie figure. 

56 Andreas Zimmermann, « The creation of 

a Permanent Internationa l Criminal Court », 

Max Planck Yearbook of United Nations Law, 

Vol. 2, 1998, p. 195. Acet egard, Ie procureur 

du TPIY s'est refere 11 cette figure lors de 

divers actes d'accusation. 



RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 883 

plus grande influence. Ainsi, dans la continuite de la doctrine etablie 

par Ie TPIR pendant 1'affaire Akayesu, et par Ie TPIY a l'occasion des 

jugements Celebici et Furundzija, le Statut de Rome definit comme 

crimes contre l'humanite et crimes de guerre, aussi bien lors de 

conflits armes internes qu'internationaux, «Ie viol, l'esclavage sexuel, la 

prostitution forcee, la grossesse forcee, la sterilisation forcee ou toute 

autre sorte de violence sexuelle cOluparable »57. II convient aussi de 

mentionner Ie fait qu'une redaction large a ete preferee, laquelle suit la 

ligne de ce qu'avaient etabli les deux Tribunaux, c'est-a-dire une 

longue liste d 'actes de violence sexuelle identifies au viol58. 

Apd~s l'approbation du Statut de Rome de 1998, Ie tra­

vail developpe par les Tribunaux penaux internationaux pour 

l'ex-Yougoslavie et Ie Rwanda a sans doute ete un apport conside­

rable pour la Commission preparatoire de la Cour penale internatio­

nale, tout au moins en ce qui concerne la protection des civils au 

pouvoir de l'ennemi. En effet, a l'heure d' etablir les elements des 

crimes pouvant figurer dans Ie Statut de Rome, c'est l'interpretation 

effectuee par les deux Tribunaux dans leurs jugements qui a ete sui­

vie. A cet egard, la definition du crime de torture coincide en sub­

stance avec celIe que Ie TPIY avait emise a l'occasion des jugements 

Celebici et Furundzija59 . En ce qui concerne la violence sexuelIe, la 

notion de viol apparaissant dans les jugements Akayesu du TPIR et 

Furundzija du TPIY est egalement reprise dans Ie projet de texte defi­

nitif des Elements des Crimes60 • 

57 Les actes de violence sexuelle ne sont 

pas expressement mentionnes dans Ie Statut 

de Rome comme une forme de genocide, 

contrairement a ce qu'avait stipule Ie TPIR a 
I'occasion de I'affaire Akayesu. En revanche, 

Ie projet de texte definitif des Elements des 

Crimes indique que Ie genocide, au moyen de 

graves blessures touchant I'integrite phy· 

sique ou mentale de la victime, comprend, 

entre autres, les viols ou la violence sexuelle 

en general. Rapport de 10 Commission prepa· 

ratoire de 10 Cour Penale Internationale, 

Doc. PCNICC/2000/INFI3/Add.2, p. 7. 

58 Op. cit. (note 56) , p. 194. 

59 Procureur c. Delalic et consorts, lac. 

cit. (note 9), par. 494; Procureur c. Anto 

Furundzija, lac. cit. (note 20), par. 162. 

60 Procureur c. Jean·Paul Akayesu, op. cit. 

(note 28), par. 688 ; Procureur c. Anto 

Furundzijo, lac. cit. (note 20), par. 185. 
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Considerations finales 
Comme nous venons de 1'analyser, les Tribunaux penaux 

internationaux pour l'ex-Yougoslavie et Ie Rwanda ont contribue 

d'une maniere decisive, a travers leur jurisprudence, au developpement 

des normes humanitaires relatives a la sauvegarde des droits des per­

sonnes civiles lorsqu' elles se trouvent au pouvoir de l'emlemi, qu'il 

s'agisse d'un conflit arme international ou interne. Us ont voulu, par la, 

ofii-ir une reponse appropriee aux violations, massives et graves, du 

droit international humanitaire, perpetrees tout au long de cette der­

niere decenme sur deux territoires qui ont particulierement souffert 

d'une barbarie et d'une violence aveugles. 

Les deux Tribunaux - surtout Ie TPIY - ont specialement 

prete attention a la protection des civils au pouvoir de l'ennemi, du fait 

qu 'ils etaient les principales victimes des crimes commis, mettant 1'ac­

cent sur l'obligation a laquelle sont tenus les auto rites de 1'Etat, comme 

les groupes armes, de proteger les droits des personnes qui ne prennent 

pas part aux hostilites lors du conilit arme, que ce dermer soit interna­

tional ou interne. 

Quant al'ex-Yougoslavie, Ie TPIY a contribue a1'adapta­

tion des dispositions de la lVe Convention de Geneve de 1949 aux 

nouvelles caracteristiques des conflits armes actuels, ainsi qu'a la preci­

sion de la portee et du contenu de beaucoup de ses dispositions. A cet 

egard, il convient de souligner la valeur essentielle attribuee au prin­

cipe du traitement humain, pierre angulaire du systeme de protection 

des civils. En me me temps, Ie TPIY, a travers sa jurisprudence, a ete a 
meme de montrer les rapports unissant Ie droit international humani­

taire et Ie droit international des droits de 1'homme, en n'hesitant pas a 
employer con1ffie elements d'interpretation les conventions sur les 

droits de l'homnie, ainsi que la jurisprudence des tribunaux existant 

deja dans ce domaine, lorsqu'il s'agissait de preciser Ie contenu des dif­

ferents crimes. Ceci signifie la reconnaissance du fait que la defense de 

la dignite humaine doit se produire aussi bien en temps de paix qu'en 

periode de conilit arme, et que les violations des droits essentiels de 

l'homm.e sont identiques, independan1ffient du contexte ou elles 

seront perpetrees. C'est donc de cette maniere que Ie TPIY et Ie TPIR 

ont contribue al'elaboration d'un standard humanitaire minimal. 
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Finalement, il [aut mentionner que l'important travail des 

deux Tribunaux a certainement ete un apport considerable a la mise 

en place d'une juridiction penale de nature permanente. En temoigne, 

notanunent, l'existence de la competence materielle de la Cour penale 

internationale. 

• 

Resume 

Protection of civilian persons in the power of the 
enemy and the establishment of an international 
criminal jurisdiction 
by JULIO JORGE URBINA 

This paper analyses major recent cases decided by the 

Intemational Criminal Thbunals Jor the Jormer Yugoslavia and Jor 

Rwa11da and dealing with crimes committed against civilians in the 

power oj the opposing side which constitute serious violations oj the 

Fourth Ge11eva Convention relative to the protection oj civilian persons 

in time oj war. The jurisdiction oj the International Criminal Court to 

try crimes oj such a nature is also exarnined. In the author's view, the 

two International Y,'ibunals, and in particular the ICTY, have made a 

significant contribution to the legal protection oj civilians by giving the 

provisions on breaches oj the humanitarian law treaties a more precise 

meaning. Furthermore, the ICTY's decision to apply the legal prOlJisions 

on grave breaches to non-international armed conflicts (Tadic case) has 

established a firm basisJor improved protection ojcivilians against crimes 

in civil wars. The new International Criminal Court will have a sound 

practice to build UpOl1 as regards protection by international criminal law 

oj civilians in enern y power. 
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Le statut de l'eau en droit 
international humanitaire 

par 

THEO BOUTRUCHE 

'	ea.u peut modeler 1'Histoire. Faire ou dHaire un roi, 
etre instrument d'oppression ou meme arme de<<L guerre»'. En 1503, Leonard de Vinci conspira avec 
Machiavel pour detourner Ie cours de l'Arno et 

l'eloigner de Pise, avec laquelle sa ville natale, Florence, etait en guerre. 

Quelque cinq siecles plus tard, Boutros Boutros Ghali constate, avec 

amertUITl.e et resignation: «The waters of the Nile will be the cause of 

the next war in our region, not politics »2. S'il est vrai que l'eau joue un 

role-clef dans cette region, 1'affirmation de 1'ancien secretaire general 

des Nations Unies ne doit-elle pas etre nuancee? L'eau peut-elle etre 

la cause majeure des guerres du XXI" siecle? 

Dans la mesure ou la quantite disponible de l'eau est limi­

tee,la conjonction de deux parametres pennet de mieux comprendre 

l'enjeu qu'elle represente: il y a, d'une part, l'immense inegalite de 

repartition des ressources en eau a la surface du globe; il y a, d'autre 

part, Ie sacro-saint principe de souverainete etatique, qui trouve une 

expression extreme dans la doctrine Harmon de 1895 (selon laquelle 

un Etat peut proclamer une souverainete absolue sur les portions 

du fleuve qui traversent son territoire)3. A cet antagonisme presque 

THEO BOUTRUCHE est candidat au DES en droit international a l'lnstitut universi­

ta ire de hautes etudes internationales (lUH EO, aGeneve. L'auteur tient a remer­

cier Laurence Boisson de Chazournes, professeur a la faculte de droit de 

l'Universite de Geneve, et professeur invitee a 1'lUHEl, pour ses precieux 

conseils. 
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irreductible vient s'ajouter une possible contradiction entre les priori­

tes accordees par les Etats aux difIhentes utihsations possibles de l' eau. 

Cependant, certains specialistes ont cherche a minimiser 

ces declarations alarmistes . A cet egard, Homer-Dixon, directeur du 

Peace and COl1flict Studies Program a l'Universite de Toronto, denonce 

«the myth of global waters war»4. L'approche qui a prevalu , a l'occa­

sion du second Forum mondial de l' eau, organise aLa H aye en mars 

2000, va dans ce sens. Peter Gleick, intervenant au groupe de discus­

sion «War and Conflict Prevention», refuse de voir Ie XXle siecle 

COlTlnle celui des guerres de I'eau ,« because wars never are about one 

issue»5. C'est davantage comm.e un vecteur de cooperation s' inscrivant 

dans une strategie de prevention des conflits que cette ressource l1atu­

relle a ete apprehendee lors de cette reunion d' experts. 

En temps de paix, un regime juridique tres precis a ete mis 

en place afin d'empecher un difIhend pOl-tant sur l'eau de degenerer. 

Conu11e Ie remarque Ameur Zenu11ah, «ses multiples fonctions, aussi 

necessaires les une que les autres, font d' elle une ressource vitale dont 

l'homme a toujours essaye de reglementer l'usage et la gestion»6 Par 

definition, ces regles n ' ont pas vocation a etre suspendues en temps 

de guerre. Dj amchid Momtaz fait remarquer, ace propos, qu' «il est 

1 Le Monde, 28 janvier 2000, p. 27. 

2 Cite par W. Remans, {( Water and War », 

Humanittires Volkerrecht: Informations­

schriften, no 1, 1995, p. 6. 

3 Toutefois, I' idee qu'un Etat a entiere dis­

cretion pour faire ce que lui seul desire sur Ie 

tron,on d'un cours d'ea4 international traver­

sant son territoire a ete rejetee vigoureuse­

ment par la communaute internationale dans 

son ensemble, ainsi que par l'Etat meme qui 

I'ava it inventee. Elle n'a jamais ele appliq uee 

en pratique, n'etant, tout au plus, qu'une 

simple prise de position politique. Voir a ce 

sujet, S. McCaffrey, {( La Convention des Na­

t ions Unies sur Ie droit relatif aux utilisations 

des cours d'eau internationaux a des fins 

autres que la navigation: Perspectives et em­

bOches », Cours d'eau internatianaux - Renfar­

cer la cooperation et gerer les differends, 

Rapport technique de la Banque mond iale 

nO 414, Actes du seminaire de la Banque mon­

diale etablis par M. A. Salman et L. Boisson 

de Chazournes, Washington, 1999, pp. 19-30. 

Du me me auteur: {( The Harmon Doctrine one 

hundred years later: buried, not praised », 

National Ressaurces Journal, 1996, p. 725. 

4 T. Homer-Dixon, {( The myth of global 

waters wan>, Forum : War and Water, ICRC, 

Geneve, 1998, p. 11. 

5 Rapport final a consulter sur In ternet, 

(www.worldwaterforum.org>. 

6 A. Zemmali, « La protection de I'eau en 

periode de conflit arme », RICR, nO 815, sep­

tembre-octobre 1995, p. 601. 

http:www.worldwaterforum.org
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generalement admis que Ie declenchement d'un conflit arme n'en­

tralne pas ipso facto 1'extinction des traites relatifs a la protection de 

1'environnement. . . »7. 

Cette protection devrait, par consequent et legitimem ent, 

etre renforcee en periode de conflit anne quand les menaces qui 

pesen t sur les interets humains s'intensifient. R essotirce indispensable, 

l'eau peut devenir un moyen de combat redoutable ou subir des dom­

mages irreparables du fait de 1'utilisation inconsideree d' armes chaque 

jour plus perfectionnees et plus destructrices. 11 convient, des lors, de 

s'interroger sur la protection que prevoit Ie jus in bello. Si Ie droit inter­

national humanitaire a vocation as'appliquer lors de conflits armes, en 

vue de rendre la guerre moins inhumaine et de faire respecter cer­

taines regles par les belligerants, il devrait, par definition, contenir un 

regime juridique precis afin de proteger cet element vitals. Or, contrai­

rem ent au droit en temps de paix, qui consacre de nombreuses regles a 
1'eau , le droit international humanitaire ne contient pas de regime 

juridique precis en vue de proteger «l'or bleu ». Est- ce a dire qu' en 

1'absence d'un ensemble de dispositions juridiques veritablement spe­

cifiques, 1'eau ne beneficie d 'aucun statut protecteur ? Une reponse 

nega tive s'impose. Certes, si l'on entend par statut un regime juridique 

autonome, particulier, se suffisant a lui meme, force est de constater 

qu 'il fait defaut en droit international humanitaire. 

7 D. Momtaz, « Le recours a I'arme 

nucleaire et la protect ion de I'environne­

ment: I'apport de la Cour internationale de 

Justice », International law, the international 

Court of Justice and nuclear weapons, 

L. Boisson de Chazournes et P. Sands (eds), 

Cambridge Univers ity Press, 1999, p. 360. 

Selon cet auteur, « bien que la Cour ait ete 

« d'av is que la question n'est pas de savoir si 

les traites relatifs ala protection de I'environ­

nement sont ou non applicables en periode 

de conflit arme» (para. 30 de I'avis), it se 

degage de I'analyse des motifs de l'Arret une 

nette tendance de cet organe en faveur de la 

persistance de I'obligat ion du respect de I'en­

vironnement en temps de guerre». Sur cette 

idee de continuite, dans Ie domaine de droit 

des cours d'eau internationaux, vo ir Ie 

Rapport de 10 Commission du droit interna­

tional ii l 'Assemblee generale sur les travaux 

de so 46' session , Annuaire de la CO l, 1994, 

vo l. II, partie 2, p. 139. 

8 La XXVI ' Conference internationa le de la 

Croix-Rouge et du Croissant-Rouge (Geneve, 

1996) a, en effet, insiste sur Ie caractere vital 

de I'eau pour les victimes des conflits et 

demande aux Etats de prendre « toutes les 

precautions possibles» pour ne pas endom­

mager les sources et les systemes d'approvi­

sionnement ut ili ses par les civils. Res. 2, 

chap. F, RICR, n° 817, janvier-fevrier 1996, 

p.68. 
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II n'en reste pas m0111s qu'une protection existe dans ce 

droit, meme si elle est constituee de dispositions eparses. II convient de 

souligner, ace sujet, la quasi-absence d'articles relatifs a1'eau dans les 

quatre Conventions de Geneve de 1949. II faudra attendre les travaux 

de l'Association de droit international9 et sa resolution relative acette 

questionlO pour voir veritablement l'ebauche d'une codification 

(d'origine privee) en la matiere. Ce n'est qu'avec 1'adoption en 1977 
des deux Protocoles additionnels aux Conventions de Geneve, C0111­

portant des dispositions essentielles relatives a l'eau, que l'on assiste a 
un progres sensible par rapport au vide juridique anterieur. 

Les raisons essentielles de cette relative imprecision juri­

dique resident principalement dans les caracteristiques memes de l'eau. 

Cette ressource naturelle, susceptible d' etre tour a tour anne, victime 

ou cible dans un conflit l l, revet un caractere variable qui rend difficile 

une apprehension glob ale et 1a mise en place d'un regim.e juridique 

precis. Mais 1'absence de systeme protecteur autonome resulte avant 

tout de la maniere dont 1'eau est apprehendee en droit international. Le 

droit international humanitaire, visant imperativement a proteger 1es 

victimes des guerres et aregir la conduite des hostilites, ne va conside­

rer l'eau que de maniere incidente, au travers de ces objectifs fonda­

n1.entaux. Par consequent, cette ressource n ' est januis, en tant que telle, 

1'objet de la protection. C'est donc seulement en tant que besoin essen­

tiel pour l'etre humain, ou pour Ie danger qu 'elle represente pour les 

personnes protegees, que Ie droit humanitaire va apprehender 1'eau. 

Par consequent, a la lumiere de ces problematiques, il 

convient d' etudier les differentes dispositions du droit des conflits 

armes relatives al'eau (I), ainsi que celles qui participent ala protection 

de cette ressource de maniere incidente (II), afin de mener une evalua­

tion du systeme en vigueur et re£lechir sur les eventuelies perspectives 

d' evolution (III). 

9 Voir notamment Ie ({ Rapport interme­ 10 ILA, Report of the Fifty·seventh 

diaire sur la protection des ressources en eau Conference, Madrid, 1976, Londres, 1978, 

et des installat ions hydrauliques en peri ode pp. 237- 2 39. 

de conflit arme », par F. J. Berber (rapporteur), 11 Remans, op. cit. (note 2), p. 4. 

International Law Association (fLA), Report 

of the Fifty-sixth Conference, New Delhi, 

1974-1975, Londres, 1976, pp. 129'145. 
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Les dispositions du droit international humanitaire 
relatives al'eau 
Les dispositions specifiques sont tres peu nombreuses et 

s'inscrivent toujours dans une perspective ne visant pas l'eau en tant 

que telie, mais prenant en compte Ie rapport particulier qu'elie peut 

entretenir avec les objectifs du droit international humanitaire 12• 

Parallelement a cette logique, la problernatique de l'objet de l'eau dans 

Ie conflit - cible ou arITle - apporte un eclairage nouveau a 1'architec­

ture du systeme. 

L'interdiction d 'utiliser Ie poison constitue, dans cette 

perspective, une regIe essentielle du dispositif protecteur de l'eau . Deja 

enonce dans Ie Reglement de La Haye annexe a la Convention (IV) 

concernant les lois et coutumes de la guerre adoptee en 1907, ce prin­

cipe, repris par de nombreux instruments 13, revet incontestablement 

une valeur coutumiere. L'eau, ici, n'est plus source de vie, elie ote la 

vie. Toutefois, la question du statut de cette ressource dans Ie conflit 

garde tout son interet par rapport a d'autres regles essentielies du droit 

international humanitaire. 

L'interdiction d'attaquer14 les biens indispensables it la 
survie de la population civile 

Le droit international humanitaire a pour objet principal 

d'assurer la protection de certaines categories de personnes victimes 

des hostilites, en faisant obligation aux combattants d 'identifier des 

objectifs militaires et de n'attaquer que ceux-ci. C'est dans le cadre 

de la protection de la population civile que s'inscrit la regIe de 

12 Titre IV du Protocole additio nnel aux 

Conventions de Geneve du 12 aoOt 1949 rela· 

tif 11 la protection des victimes des conflits 

armes internationaux (Protocole I) et Titre IV 

du Protocole add itionnel aux Conventions de 

Geneve du 12 aoOt 1949 relatif 11 la protection 

des victimes des conflits armes non in terna· 

tionaux (Protoco le IIJ,les deux du 8 juin 1977. 

Ces titres visent la protection de la popula· 

tion civile. 

13 Le Protocole I, art. 54 et Ie Protocole II, 

art. 14 interdisent I'empoisonnement meme 

si Ie terme n'est pas employe. Notons que 

I'art. 8, par. 2 bJ (xvii) du Statut de la Cour 

pena le internationale, ado pte 11 Rome Ie 

17 juillet 1998, considere « Ie fait d'utiliser du 

poison ou des armes empoisonnees» comme 

constitutif d'un crime de guerre. 

14 Les articles consacrant cette regie 

visent aussi Ie fait de detruire, d'enlever ou 

de mettre hors d'usage. 
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l'interdiction de detruire les biens indispensables a la survie de cette 

categorie de personnes. Ce principe est consacre par les articles 54 15 

du Protocole I et 1416 du Protocole II, regissant respectivement les 

conflits armes internationaux et les conflits armes non internationaux. 

II s'agit d'une innovation importante du droit international humani­

taire. L'eau est ici apprehendee en tant que cible et non plus en tant 

qu'arme. On cherche adetruire des systemes d'approvisionnement en 

eau pour creer deliberement une situation de famine. C'est donc Ie 

lien particulier entre l' eau et l' etre humain qui represente Ie fonde­

ment de la protection, et non la volonte d'apprehender cette ressource 

en tant que telle. 

La structure meme de l'article 54 repond a une volonte 

d' eilicacite de la protection: Ie paragraphe 1 entend poser Ie principe 

de l'interdiction « d'utiliser contre les civils la famine comme methode 

de guerre»; et les paragraphes 2 et suivants definissent les modalites 

d'application et Ie regime de la regIe posee. 

a) Le principe de l'interdiction de la famine comme 

methode de guerre 

La regIe introduite dans les Protocoles de 1977, applicable 

quel que soit Ie type de con£lit arme, repond aune volonte des nego­

ciateurs de la Conference diplomatique (tenue de 1974 a 1977) de 

s'attaquer a la guerre totale. En prohibant de fai):on generale cette 

arme, ils ont accorde une protection non negligeable a l'eau, elem.ent 

indispensable ala vie. En effet, tant dans l'article 54 du Protocole I que 

dans l'article 14 du Protocole II, la famine est desormais prohibee 

comme n1.ethode de guerre, c'est-a-dire comme arme utilisee pour 

aneantir ou affaiblir la population. 

11 convient de souligner Ie fait qu'une violation de l'arti­

de 54 du Protocole I constitue non seulement une infraction a 

celui- ci, mais peut aussi etre constitutive d'un crime de genocide, si la 

famine est menee avec l'intention de detruire tout ou partie d'un 

groupe national, ethnique, racial ou religieux, aux termes de la 

15 Voir en general Y. Sandoz, Ch. Swi· Geneve de 1949, ClCR et Martinus Nijhoff 

narski et B. Zimmermann, Commentaire des Publishers, Geneve, 1986, pp. 669.677. 

Protocoles additionnels aux Conventions de 16 Ibid., pp. 1477.1482. 
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Convention sur Ie genocide l 7 . La Cour internationale de Justice, dans 

son avis de 1996 sur la liceite de la menace ou de I'emploi de I'arme 

nucleaire, en faisant reference ala definition donnee par ce traite, sou­

ligne I'importance de I'intention parmi les elelTl.ents constitutifs du 

crime de genocide l 8 . Par ailleurs, Ie Statut de la Cour penale interna­

tionale, adopte aRome Ie 17 juillet 1998, declare crime de guerre Ie 

fait de recourir intentionnellement ala famine contre des civils 19 

Reste que tout principe, une fois proclame, necessite des 

modalites d'application qui conditionnent sa portee. 

b) Les modalites d'application du principe et son regime 

juridique 

Prevues a I'article 54, paragraphe 2, du Protocole I, ces 

modalites visent specifiquement I' eau en precisant qu ' «il est interdit 

d'attaquer, de detruire, d'enlever ou de mettre hors d'usage des biens 

indispensables ala survie de la population civile, tels que ( ... ) les ins­

tallations et reserves d'eau potable et les ouvrages d'irrigation ( ... ) »20 . 

L'eau est aussi specifiquement protegee dans Ie cadre du Protocole II, 

puisque I'on retrouve les memes termes dans l'article 14, (qui est la 

version simplifiee de I'article 54). 

Tout d'abord, on peut souligner Ie fait que les redacteurs 

de cette disposition ont cherche a etendre la prohibition au plus 

grand nOlTl.bre de situations possibles. Par ailleurs, la liste enumerant 

les biens indispensables a la survie de la population civile et qui, par 

consequent, beneficient d'une protection speciale, n' est pas limitative. 

17 Convention sur la prevention et la re­

pression du crime de genocide, du 9 decem· 

bre 1948, notamment art. II c). 

18 Liceite de la menace et de I'emploi de 

I'arme nucieaire, avis consultatif du 8 juillet 

1996, C.I.J. 1996, par. 26. Sur cette question 

et la rapidite avec laquelle la Cour a exam ine 

cet argument, vo ir V. Gowlland-Debbas, « The 

right to life and genocide, the Court and an 

international policy", International law, the 
International Court of Justice and nuclear 
weapons, L. Boisson de Chazournes et 

P. Sands (eds), Cambridge University Press, 

1999, pp. 330-333· 

19 Statut, art. 8, par. 2 b) (xxv) . 

20 Notons que I'art. 2 des « Regles 

d'Helsinki », adoptees en 1966 par I' ILA, vise 

deja ces installations. Voir J. Sironneau, « Is 

there an international law on water? Progress 

and prospects for the resolution of conflicts 

over water use», Water and War, Symposium 
on water in armed conflicts (Montreux, 1994), 
rapport final, CICR, Geneve, 1995, p. 62. 
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Cependant, elle vise, a titre d 'exemples, les prin cipaux bi ens, au pre­

mier rang desquels on trouve certains de ceux relatifs a l' ea u. R este 

que cette immunite n 'est ni absolu e, 111 generale. En etTet, Ie para­

graphe 3 de l' article 54 envisage les cas dans lesquels la protection 

pourrait etre levee. Ces limitations obeissent toutes a la meme 

logique, celle de la prise en compte des necessites militai res . Cette 

exception reduit considerablement la portee de la protection . 

N eanm.oins , Ie critere de 1'« appui direct » ne parait pas si restri ctif, ca r 

«on ne voit pas bien comment les denrees alimenta ires, les recoltes, Ie 

betail et les reserves d 'eau potable pourraienr etre utilises comme 

appui direct d'une action militaire »21 . La condition absolu e enoncee a 
la fin de l'alinea b) - la necessite militaire ne prevalant pas dans les cas 

ou 1'0n peut penser qu 'une ac tion aboutirait a reduire la population 

civile a la famine ou a la forcer a se deplacer22 - pern1.et, aussi, de 

ren forcer la protection de l' eau. Enfin, Ie paragraphe 5 met en avant 

les situations dans lesquelles «des deroga tions aux interdictions 

prevues au paragra phe 2 son t permises». 

II apparalt, en definitive, que Ie principe de l'interdiction 

d'attaquer les biens indispensables a la survie de la population civi le 

et son corollaire, la prohibition de ]a famine comm e arme, consti ­

tu ent des instruments juridiques essentiels pour la protection de 

r ea u. 

Dans Ie cadre des developpements precedents, les articles 

etudies traitent particulieremen t - mais pas exclusivement - de l' eau. I1 

existe une autre regie du droit international hu manitaire qui, par defi­

nition, ne vise pa specifiquement cette ressource et revet plut6t un 

caractere generique. II s'agit du principe de l'interdiction d'attaquer 

des ouvrages et installations con tenant des forces dangereuses enonce 

par l'article 56 du Protocole 1. Cependant, a la lecture de cette 

disposition, l' eau parait erre largement prise en compte dans Ie 

cadre de l' enumeration des biens susceptibles de benefi cier d'un e 

protec tion. 

21 Gp. cit. (note 15), p. 674. 22 L'eau est ici enco re formellement visee 

en tant qu'element indispensable. 

http:pern1.et
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Interdiction d'attaquer des ouvrages et installations 

contenant des forces dangereuses 

Si les travaux de l'Association du droit international font 

etat de quelques dispositions concernant cet aspect de l'eau23 , les 

articles 56 du Protocole I et 15 du Protocole II constituent une inno­

vation essentielle qui contraste avec l'anciennete du procede dans l'art 

de la guerre. Apres Ie poison, l'eau en tant qu'arme peut revetir ainsi 

un aspect encore plus devastateur. Mesure de defense - a l'instar des 

digues constmites par les chinois, au Ve siecle apres J.-c., faciles ade­

truire afin de repousser l' envahisseur24 -, ou arme offensive - comm.e, 

par exemple, les bOlTlbardements americains de plus de 661 digues 

pendant la guerre du Viet Nam25 -, l'eau est la vie, mais peut aussi etre 

une methode de combat terrifiante26 Par consequent, il a pam indis­

pensable de proteger certains ouvrages contenant des forces dange­

reuses par de nouvelles dispositions dans les Protocoles additionnels 

aux Conventions de Geneve. Les articles 56 et 15 respectivement 

visent, apremiere vue, tous les biens dont ]a destruction est susceptible 

de liberer des forces dangereuses pour la population civile. Cependant, 

la realite des negociations diplomatiques a marque de son emvreinte la 

portee de ces dispositions. La definition des ouvrages et des installa­

tions que 1'0n entend proteger a donne lieu ade nombreuses discus­

sions. L'enumeration qui est faite, « asavoir les barrages, les digues et les 

centrales nucleaires de production d' energie electrique »27 , est limita­

tive. Les autres installations, comme celles destinees al'extraction et au 

23 L'article 5 des « Regles d'Helsinki» 

de 1966 traite de cette quest ion, op. cit. 

(note 20), p. 62. - L'ILA a, de maniere plus 

complete, consacre une disposition de sa 

resolution de 1976 ace probleme . L'art. IV sti· 

pule : « La destruction d'instaliations hydrau· 

liques comme les barrages et digues, qu i 

contiennent des forces dangereuses, devrait 

etre interdite lorsqu'une te lie destruction 

pourrait comporter de graves dangers pour la 

population civile ou des dommages substan· 

tiels a l'equilibre eco logique de la region 

concernee». Op. cit. (note 10). 

24 J. Sironneau, « L'eau ressource strate· 

gique», Geopolitique, n° 43, automne 1993, 

P·47· 
25 Chiffre avance par Ie representant viet· 

namien, en 1977, a la Conference diploma· 

tique qui aliait adopter les deux Proto coles 

additionnels. Op. cit. (note 15), p. 685. 

26 Pour un aper~u historique de l'eau 

comme arme, vo ir A. Zemmali , Symposium 

1994, op. cit. (note 20), p. 73. 

27 Protocole I, art. 56. L'art. 15 du 

Protocole II est identique sur ce point. 
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stockage des produits petroliers ou les usines qui produisent des 

produits toxiques, pourront beneiicier d'une protection dans Ie 

cadre d'autres dispositions du droit des conflits armes relatives a 
I' environnement28 . 

Les articles 56 du Protocole I et 15 du Protocole II placent 

les installations relatives a l' eau au cceur du dispositif, de par Ie carac­

tere dangereux qu' elles peuvent revetir. Avant d' en etudier les princi­

paux traits, il convient de souligner que ce regime protecteur des ins­

tallations contenant des forces dangereuses est anime par un 

principe-clef du droit humanitaire, celui de la distinction entre objec­

tif militaire et objectif civil, mais dont la portee est largement relativi­

see, compte tenu de l'imperatif de protection. La destruction de ces 

ouvrages entrainerait des effets qui depassent de loin les objectifs mili­

taires legitimes pour que l'attaque so it licite. On pressent, des lors, 

l'autre principe qui gouverne aussi cette question, asavoir Ie principe 

de proportionnalite. 

Ces biens sont proteges contre 1'«attaque» au sens de l' ar­

ticle 49 du Protocole 1. Notons que les ouvrages mentionnes dans l'ar­

ticle 56 sont a priori des biens de caractere civil. Des lors, quelle 

qu'elle soit, l'installation beneficie de la protection generale assuree par 

l'article 52. Par consequent, l'article 56 institue une protection speciale 

qui aboutit afaire beneficier ces ouvrages contenant des forces dange­

reuses d'une inU11Unite «m eme s'ils constituent des objectifs mili­

taires »29. La protection s' etend «aux autres objectifs militaires situes sur 

ces ouvrages ou installations ou a proximitb30 . La condition fonda­

mentale pour que cette immunite soit accordee est que l'attaque soit 

susceptible de provoquer la liberation de ces forces dangereuses «et, en 

consequence, causer des pertes severes dans la population civile ». 

L'article 15 du Protocole II contient les memes dispositions, mais s'en 

tient la, sans envisager les aspects analyses ci-apres. 

28 Protocole I, art. 55 et 35, par. 3. Voir attaques contre les objectifs militaires posee 

infra. a I'art. 48 du Protocole I. 

29 Proto cole I, art. 56, par. 1. On vo it ici 

I'attenuation du principe de la liceite des 
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Dans une logique similaire a celle qui gouverne l'article 

54, l' article 56, paragraphe 2 prevoit des cas ou la protection peut ces­

ser. Les necessites militaires oblige nt a lever l'immunite speciale dont 

bene£icient ces biens quand ils sont utilises pour «appui regulier, 

important et direct d'operations militaires et si Des] attaques sont Ie 

seul moyen pratiqu e de faire ce ser ce t appui ». Les criteres paraissent 

plus severes que ceux de l'article 54 . Notons que certains barrages ou 

digues ont un caractere rnixte, serva nt partiellement a1'irrigation et 

partiellement a la production de courant electrique. D ans ce cas, ils 

bene£icieront a la fois de la protection de 1'article 54 (etant des 

ouvrages d' irriga tion au sens de ce t article) et de la protection de 1'ar­

ticle 56. Cette situ ation temoigne de la possible utilisation cumulative 

des dispositions relatives ar eau, permettant d 'aboutir aune qualite de 

protection sa tisfaisante. 

Le paragraphe 3 de 1'article 56 insiste sur Ie fait que «dans 

tous les cas, la population civile et les personnes civiles continu ent de 

bene£icier de toutes les protections qui leur sont conferees par Ie droit 

international ( ... ) ». Le paragraphe 4 vient renforcer ce statut protec­

teur en interdisa nt les represailles contre ces installations ou co ntre les 

objectifs mihtaires mentionnes au premier paragraphe. Entin, sur Ie 

plan repressif, est considere comme infraction grave, c'est-a. -dire 

comme crime de guerre, Ie fait de <dancer une attaqu e contre des 

ouvrages ou instaUations contenant des forces dangereuses ( .. . ) »3 1. 

Pour conclure, i1 convient d'insiste r sur la logique fonda­

mentale qui est a l'reuvre au sein de l' article 56 du Protocole I et de 

l'article 15 du Protocole II: l'eau n'est pas appreh endee en tant que 

telle, mais sous I'angle du caractere dangereux qu'elle peut representer 

pour les personnes dont Ie droit humanitaire cherche apreserver la vie . 

II reste a etudier brievement, et donc de fa<;:on 

non exhaustive, certaines dispositions tres particulieres du droit 

30 Ibid. p. 35 . Vo ir egalement I'interdiction d'utiliser la 

31 Protocole I, art . 85, par. 3 c) . Notons que famine comme methode de guerre, qui n'est 

Ie droit penal international a etendu la li ste pas une infraction grave au sens de I'art. 85 

des crimes de guerre et les a appliques auss i du Protocole I, mais qui est un crime de guerre 

aux conflits armes non internationaux. Voir selon Ie Statut de la Cour penale internatio· 

Zemmali, Symposium 1994, op. cit . (note 20), nale: Statut, Art. 8, par. 2 b) (xxv). 
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international humanitaire qUl interessent des domaines specifiques. 

Celles-ci peuvent etre considerees conune faisant une application des 

principes etudies ades cas d'espece. Bien que tres eparses, elles partici­

pent aussi ala protection de 1'eau en periode de conflit arme. 

L'application des principes acertains cas d'espece 

L'eau peut etre consideree comme une voie de transport ­

dans certains cas, indispensable pour les personnes protegees. Le 

regime des navires-hopitaux et des autres embarcations sanitaires 

temoigne de cette fonction non negligeable. Le Protocole I, pour sa 

part, mentionne 1'eau dans plusieurs articles qui accordent aux moyens 

sanitaires et aux personnes une protection etendue ({ que ce soit en 

mer ou en d'autres eaux »32 Sur un autre plan, il est tenu compte de 

l'eau comme moyen permettant l'evasion reussie d 'un prisonnier de 
33guerre . 

D'autres dispositions font reference a1'eau en tant qu 'ele­

ment indispensable a la vie des personnes protegees34 dans certains 

contextes. Aucun article de portee generale ne prevoit une obligation 

au benefice de toutes les personnes protegees. Comme Ie note 

Zenunali, ({ cela est tellement evident qu 'il n 'a pas ete juge necessaire 

d 'enoncer des regles specifiques»35. En revanche, dans des domaines 

particuliers, les textes prennent en compte ce lien intrinseque qui 

existe entre l'eau et la vie. 

Enfin, on peut mentionner Ie role des organismes de pro­

tection civile dont rune des taches humanitaires vise au retablissement 

d'urgence des services d'utilite publique indispensables. Ce personnel 

assure aussi les approvisionnements d'urgence et participe ala sauve­

garde des biens essentiels a la survie. Cette responsabilite des orga­

nismes de protection civile dans les domaines relatifs al'eau doit etre 

soulignee et respectee36 

32 Protocole I, art. 8 b), art . 23, par. 1 et 34 Zemmali, op. cit. (note 6), pp. 607·608 

art. 44, par. 8. 35 Ibid., p. 607· 

33 Convention (III) de Geneve relative au 36 Protocoie I, art. 61 a) (v ii), (x), (xii) et 

traitement des prisonniers de guerre, 12 aoOt (xiv), notamment. 

1949, art. 91, par. 1, ch. 3. 
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Reste amettre en exergue Ie role du CICR et des autres 

composantes du Mouvement international de la Croix-Rouge et du 

Croissant-Rouge dans cette protection de 1'eau. Que 1'action soit 

«curative»37, par la distribution d' eau et la reparation des systemes de 

traitement et de distribution d' eau potable, ou «preventive »38, les ope­

rations menees contribuent sensiblement a la sallVegarde de l'eau 

comme element vital, en tant de crise, comme en temps de paix. 

Ces developpements montrent qu'en definitive, me me en 

l'absence de dispositions specifiques etablissant un regime autonome 

propre al'eau, Ie droit international humanitaire ne se desinteresse pas 

de cette ressource et edicte certaines regles qui peuvent etre regardees 

comme assurant une protection. La Convention des Nations Unies sur 

Ie droit relatif aux utilisations des cours d' eau internationaux ades fins 

autres que la navigation, adoptee par 1'Assemblee generale des Nations 

Unies Ie 21 mars 1997, contient un article qui va dans ce sens39 . 

Cependant un constat s'impose imnlanquablement: l'ensemble de ces 

dispositions n 'apprehende jamais 1'eau en tant que telle. Dans cette 

optique, Glent Plant, intervenant au symposium de Montreux, consi­

dere que « these key provisions are largely aimed at stopping deliberate 

attempts to kill the civilian population, rather than extending to acts 

not necessarily so aimed but having the same effect, including so­

called collateral damage »40. Enfin, les dispositions etudiees apparaissent 

conUlle trop insufiisantes pour assurer une protection de qualite. 

37 Zemmali, op. cit. (note 6), pp. 609.614. 

Voir ega lement Forum: War and Water, ICRC, 

Geneve, 1998, passim. 

38 Zemmali, ibid., vise les "demarches 

aupres des parties au conflit» ou " Ies 

actions de mobilisation et de sensibilisation» 

menees par la Croix-Rouge. 

39 Dans son projet d'articles sur Ie droit 

relatif aux utilisations des cours d'eau inter­

nationaux ades fins autres que la navigation, 

la Comm iss ion du droit international de 

I'ONU a ado pte un article (29), intitule «(ours 

d'eau internat ionaux et installations en 

periode de conflit arme", qui dispose que 

"Ies cours d'eaux internationaux et les instal­

lations, amenagements et autres ouvrages 

connexes beneficient de la protection accor­

dee par les principes et regles du droit inter­

national human itaire applicables aux conflits 

armes internationaux et internes et ne sont 

pas utilises en vio lat ion de ces principes et 

regles». Cette reference implique qu'iI existe 

bien , en droit des conflits armes, des disposi­

tions protegeant I'eau. Voir Rapport de /0 CDI 

sur /es travaux de so 46' session (1994), doc. 

ONU A/ 49 / 10 (1994), suppl. n° 10, p. 197. 

40 G. Plant, "Water as a weapon in war», 

Symposium, op. cit. (note 20), p. 82. 
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Ceci conduit arecourir ad'autres principes plus generaux 

du droit international humanitaire ou a des dispositions ne visant pas 

l'eau, afin de pallier ces lacunes. 

Recours ades dispositions plus generales du droit 
international humanitaire pour une meilleure 
protection de l'eau 
Les dispositions precedentes, men"le si elles ne protegent 

pas l'eau en tant que telle, visent expressement cette ressource. rci, en 

revanche, 1'attention va se porter sur des regles qui assurent une pro­

tection de 1'eau de maniere incidente. 

Parmi les principes fondamentaux du droit humanitaire 

susceptibles de proteger l'eau, de maniere incidente, en periode de 

conflit arme, on peut citer tout d'abord, la regIe de la necessaire dis­

tinction entre objectif militaire et population et biens civils, prevue a 
1'article 48 du Protocole 1. Le fait que «dans tout conjlit anne, Ie droit des 

Parties au conilit de choisir des methodes ou moyens de guerre ne 

[soit] pas illimitb41 renforce cette protection de l'eau. Par ailleurs, 1'ar­

ticle 51, paragraphe 5 b) de ce meme instrument rappelle un autre 

principe-clef du droit humanitaire, celui de la proportionnalite entre 

«1'avantage militaire concret et direct» et les pertes dans la population 

civile. Cette enumeration n' est pas exhaustive, mais permet de souli­

gner 1'importance de certaines regles de portee generale pour 1'eau. 

Deux principes, qui participent a la protection de cette 

ressource, meritent, cependant, une attention particuliere. D'une part, 

Ie principe de 1'interdiction de detruire les proprietes ennemies, 

d'autre part, celui de la protection de l'environnement, l'eau en etant 

une composante essentielle. 

a) L'irlterdiction de detruire les proprietes ennemies 

La formulation tres generale de cette regIe laisserait penser 

aprenliere vue, qu'en ce qui concerne l'eau, son utilite est limitee. Or, 

on est confronte, ici encore, a un dilemme qui sous-tend l'ensemble 

des dispositions interessant, de pres ou de loin, l'eau dans la perspective 

41 Protocole I, art. 35, par. 1 (souligne par 

I'auteur). 
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d'une protection de qualite: celui du type de redaction a adopter, du 

choix entre des formulations tres generales, qui permettraient de pro­

teger 1'eau grace a un champ d'application vaste mais incertain; et celui 

de la redaction de dispositions precises, visant l'eau specifiquement, 

mais pouvant aboutir a reduire de maniere sensible la portee du 

regime - et par la meme l'efficacite de la protection. Ceci dans la 

mesure ou 1'on ne peut pas, par definition, prevoir toutes les hypo­

theses de son apphcation. Quant au principe concernant les proprietes 

ennemies, il penTlet, sans viser cette ressource naturelle, de participer a 

sa protection. En efIet, si ces proprihes s'averent etre des installations 

hydrauliques, par exemple, cette regie de 1'interdiction de la destruc­

tion pourra etre invoquee. 

De n0111.breuses dispositions - certaines assez anciennes ­

enoncent un tel principe. Tout d'abord, il convient de mettre en avant 

Ie fait que la regie s'applique, que les proprietes soient publiques ou 

privees42 . Deja, Ie Reglement de La Haye de 1907 interdit, dans son 

article 23 g), «de detruire ou de saisir des proprietes ennenues, saufles 

cas ou ces destructions ou ces saisies seraient imperieusement C0111­

mandees par les necessites de la guerre»43 Notons que la portee de 

cette disposition se trouve largement reduite par I'exception prevue, 

relative a la necessite militaire. Par la suite, d'autres textes ont repris 

cette regie, notamment 1'article 6 b) de la Charte du Tribunal de 

Nuremberg, ou encore 1'article 53 de la quatrieme Convention de 

Geneve de 194944 . Ce dernier instrument qualifie, par ailleurs, ces actes 

d' «infractions graves »45 . Enfin, d'autres dispositions corroborent cette 

regIe, comme par exemple, 1'interdiction de confisquer la propriete et 

42 Remans, op. cit. (note 2), p. 12. 

43 Convention (IV) de La Haye de 1907 

concernant les lois et coutumes de la guerre 

sur terre, avec Ie Reglement en annexe. 

44 Convention (IV) de Geneve relative a la 

protection des personnes civiles en temps de 

guerre, 12 aoOt 1949. L'art icle 53 interdit « a 
la Puissance occupante de detruire des biens 

mobiliers ou immobiliers, appa rtenant indivi· 

duellement ou collectivement a des per· 

sonnes privees, a l'Etat ou ades collectivites 

publiques, a des organisations sociales ou 

cooperat ives, sauf dans les cas ou ces des· 

tructions seraie nt rendues absolument 

necessaires par les operat ions militaires» . 

45 L'art. 147 de la IV' Convention vise « la 

destruction et I'appropriation de biens non 

justifiees par des necessites militaires et exe· 

cutees sur une grande echelle de fa~on illicite 

et arbitraire». 
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l'interdiction du pillage46 Toutefois Ie principe de la prohibition des 

destructions des proprietes ennenues est fortement affaibli par I'excep­

tion relative ala necessite nulitaire. 

En outre, il existe aco te de cette regIe un ensemble essen­

ti el de dispositions qui participent a la protection de l'eau: ce sont 

cell es relatives au statut de I'environnement en droit des conflits armes. 

Les quatre Conventions de Geneve de 1949 n'abordaient pas cette 

question, les preoccupations environnementales etant tres peu recon­

nues al' epoqu e. Ce n' est qu 'au debut des annees 70 que I'on a verita­

blem ent assiste a un e prise de conscience de ces problemes47 C'est 

done dans ce contexte qu e les trava ux de la Conference diplomatique 

sur la reaffi rm.ation et Ie developpement du droit international appli­

cable dans les conflits arm es (Geneve, 1974-1977) vont aboutir a 
l'adoption, au sein du Protocole I relatif a la protection des victimes 

des conflits arm es internationau x, de dispositions sur cette question. Le 

Proto cole II concernant les co nflits armes non internationaux ne fait, 

en revanche, aucune reference al' environnem ent. 

II convient done d'exa miner les regles du droit des conflits 

armes a ce suj et, dans la perspec tive d 'une protection de l' eau, cette 

ressource constituant une composante essentielle de l'environnem ent. 

La protection de l'eau par l'intermediaire des regles 

relatives a l'environnement en droit international 

humanitaire 

La declaration adoptee par les Nations Unies aStockholm, 

en 1972 , temoigne de I'em ergence d'un droit international de I'envi­

ronnement. Annonce par certains precedents, encore embryonnaire, il 

s'est veritablem ent affirme par l' adoption progressive d'une serie d 'ins­

truments internatlonaux. Cette reconnai ssance croissante de l' environ­

nel11ent comlne va leur protegee vise avant tout l'environnement en 

46 Zemmali, op. cit. (note 6), p. 604. co nstitue une etape decisive» dans cette 

47 O'aucuns considerent que « la Confe· reconnaissance. Vo ir L. Boisson de Chazour· 

renee su r I'environnement humain, premiere nes, C. Romano et R. Oesgagne, Protection 

con ference internat ionale consacree a la internotiono/e de /'environnement: recuei/ 

protection de I'environnement a I'echelle d'instruments juridiques, Editons A. Pedone, 

universelle, tenue en juin 197 2 aStockholm, Paris, 1998, p. 13. 
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temps de paix . La guerre augmentant les probabilites d'a tteinte al'eco­

systeme4R , il serait legitime de penser qu 'il en soit de meme en periode 

de conflit. Il cOllvient, en outre, de souligner que la Cour internatio­

nale de Justice, dans son avis consultatif de 1996, a rappele l'impor­

tance qui devait etre accordee a la protection de l' environnement en 

pet-iode de conflit49 

L'eau beneficierait donc d 'une certaine protection par 

I'intermediaire du statut reconnu a l'environnement, en tant qu'ele­

ment indispensable de l' ecosysteme. II apparait important ici d'insister 

sur Ie fait que la logique qui gouverne la question de la protection de 

I'environnement en pet-iode de contlit arme se rapproche de celie du 

regime de l' eau. Des problematiques, notamment concernant Ie carac­

tere plus ou moins precis des dispositions pertinentes ou Ie caractere 

complet ou non du regime, sous- tendent constamment les developpe­

ments en la matiere. En outre, ce rtaines dispositions, malgre Ie fait que 

ce ne so it pas leur finalite premiere, permettent une protection contre 

les atteintes al' environnement50 

Cependant , force est de souligner la pauvrete des disposi­

tions protectrices de I'environnement en droit des conflits armes. 

M algre ce constat, deux instruments restent fondamentaux , dans la 

mesure ou ils participent, de maniere incidente, ala protection de cette 

ressource. II s'agit du Protocole I, particulierement les articles 35, para­

graphe 3, et 55 , qui constituent les elements essentiels du regime rela­

tif a l'environnement, ainsi que de la Convention sur l'interdiction 

d' uti liser des techniques de modification de l' environne111.ent ades fins 

militaires ou toutes autres fins hostiles (10 decembre 1976). Cette der­

niere, cependant, revet une importance n1.oindre pour notre etude. 

a) Les dispositions du Protocole I 

S'il est incontestable que les deu x articles du Protocole I 

representent un progres considerable, une question importante s'est 

48 Voir, a titre d'exemple, A. Roberts, « La 50 P. Anto ine, « Dro it international huma­

destruction de I'environnement pendant la nitaire et protection de I'environnement en 

guerre du Golfe de 1991», RICR, n° 798, cas de conflit arme», RICR, nO 798, 

novembre·decembre 1992, p. 559. novembre-decembre 1992, p. 547. eet auteur 

49 Gp. cit. (note 18), par. 29 et suiv. et parle de « protection indirecte de I'environ­

Momtaz, op. cit. (note 7) , pp. 354·374 · nement ». 
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posee lors de leur adoption: 1'article 55 aboutissait-il a une repetition 

de 1'article 35, paragraphe 3? Concernant Ie principe, il s'agit des 

memes preoccupations visant aproteger l'environnement. Cependant, 

la logique inherente aces deux textes est diflhente. L'article 35, para­

graphe 3 vise la protection de l'environnement en tant que tel , sous 

l'angle des methodes et moyens de guerre, alors que l'article 55 - qui a 

pour but de proteger la population civile - s'insere dans un contexte 

plus large: celui de la protection des biens de caractere civil, qui fait 

l'objet du Chapitre III du Titre IV du Protocole I. Cette derruere dis­

position apprehende l'environnement en relation avec les etres 

humains qui en dependent etroitement. Un tel lien ressort de la redac­

tion meme du texte, 1equel met en avant 1'idee que des atteintes por­

tees a l'environnement compromettraient, «de ce fait, 1a sante ou 1a 

survie de la population»51 . 

Avec l'article 35, paragraphe 3 «il ne s'agit donc pas seule­

ment de proteger 1'environnement naturel contre 1'utilisation d 'armes 

ou de techniques dirigees expressement ason encontre, ni de protegeI' 

uniquement la population et les combattants des pays en guerre contre 

tout effet de cette nature, mais bien, compte tenu des inevitables 

debordements qui sont lies aces phenOIneneS et de l'aspect en quelque 

sorte «transnational» du probleme, de proteger l'environnement natu­

reI conune tel»52. En outre, c'est 1'«environnement naturel », par oppo­

sition a 1'environnement humain53, qui fait 1'objet d'une protection. 

L'article 55 du Protocole I, intitule «protection de 1'envi­

ronnement naturel », a pour objectif d'assurer la survie ou la sante de la 

population civile qui vit dans un environnement en temps de guerre. 

On peut voir, des lors, la portee de cette logique au regard de la pro­

tection de 1'eau. C'est la conception meme de cette ressource naturelle 

qui est, Ia encore; au creur de la problematique. 

Dans la mesure ou toute guerre est susceptible, par defini­

tion, de porter atteinte aI'environnement, 1a question du seuil critique 

de gravite, au-deIa duquelles donmuges causes constituent une infrac­

tion au Protocole, revet une importance essentielle. Les redacteurs du 

51 Protocole I, a rt. 55, par. 1. 53 Ibid., p. 413. 


52 Op. cit. (note 15), p. 412 . 
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Protocole I ont opte pour celui des dommages «etendus, durables et 

graves» qui est Ie mente pour les deux articles, assurant ainsi une cohe­

rence entre ces dispositions . Ce critere a aussi ete utilise dans un autre 

instrument international, la Convention de 1976 sur l'interdiction 

d'utiliser des techniques de modification de l' enviro~nement ades fins 

militaires ou toutes autres fins hostiles, qui joue un role non negli­

geable dans la protection de l'environnement en periode de conflit 

armco Reste as'interroger sur les rapports qu'entretient ce traite avec 

Ie Protocole I. 

b) Les rapports entre la Convention de 1976 et Ie 

Protocole I 

L'article premier, paragraphe 1, de cet instrument dispose 

que «chaque Btat partie a la prcsente Convention s' engage a ne pas 

utiliser a des fins militaires ou toutes fins hostiles des techniques de 

modification de l'environnement ayant des effets etendus, durables ou 

graves, en tant que moyens de causer des destructions, des dommages 

ou des prejudices aun autre Btat partie »54. Des lors, se pose la question 

de . la duplication entre ces deux textes55 . Un tel double emploi n'est 

cependant qu'apparent au regard des nombreuses differences qui exis­

tent entre Ie Protocole I et la Convention de 1976. 

Cette distinction resulte tout d'abord du fait que ces ins­

truments ont des champs d'application radicalement differents. Le 

Protocole I n ' est applicable que dans Ie cadre de conflits armes inter­

nationaux56 La Convention de 1976 s'applique aussi bien en temps de 

paix qu'en temps de guerre. Par ailleurs, l'objet de l' interdiction dif­

fere. Le texte de 1976 interdit seulement les techniques de modifica­

tion de I'environnement57 , alors que Ie Protocole additionnel I prohibe 

Ie recours a tous les moyens - con1.pris les manipulations de processus 

54 G. Fischer, « La Convention sur I'inter· de I'environnement» designe toute tech· 

diction d'utiliser des techn iques de modifica· nique avant pour objet de modifier - grace it 
tion de I'environnement it des fins hostiles», une manipulation deliberee de processus 

A.FD.I. , tome XXIII, 1977, pp. 825.826. natureIs - Ia dynamique, la compos it ion ou la 

55 Gp. cit. (note 15), p. 416. structure de la Terre, y compris ses biotes, sa 

56 Voir Protocole I, art. 1, par. 3. li thosphere, son hydrosphere et son atmo· 

57 Art. 2 de la Convention de 1976: sphere, ou l'espace extra·atmospherique. » 

« L'expression «techniques de mod ification 
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naturels - qui peuvent porter gravement atteinte a 1'environnement 

naturel. Enfin, Ie seuil de gravite necessaire pour que les atteintes 

soient reputees illicites au regard des deux instruments varie, meme si 

des termes identiques ont ete choisis. D'une part, d'un point de vue 

strictement formel, on peut deja faire etat d'une difference qui tient a 

la conjonction employee dans la determination des caracteristiques 

requises pour les domm.ages: Ie Protocole I parle de «dommages eten­

dus, durables et graves», tandis que la Convention de 1976 fait refe­

rence a des «effets etendus, durables au graves ». Par consequent, pour 

que cette derniere soit violee, il suffira qu'une seule de ces categories 

d'effets se produise, alors que Ie Protocole I exige la reunion des trois58 . 

Ces deux instruments ne font donc pas double emploi et peuvent se 

cOlTlpleter, en temps de guerre, afin de proteger de maniere plus efIi­

cace 1'environnement, et par la meme,1'eau. 

Cette analyse de quelques dispositions du droit internatio­

nal humanitaire relatives a la protection de l'environnement permet de 

montrer que Ie but de ces regles « ne consiste pas a exclure totalement 

ces atteintes a l'environnement, mais bien plutat a les limiter a un 

niveau juge tolerable»59. Ce corpus de regles participe indeniablement 

a la protection de l'eau. 

Au travers de ce panorama des dispositions du droit inter­

national humanitaire qui seraient susceptibles d'assurer une protection 

de 1'eau, on a pu degager plusieurs problematiques qui interagissent, 

aboutissant parfois a renforcer, pat-fois a reduire la portee du statut pro­

tecteur de cette ressource naturelle. Il ressort de ces developpements 

qu'on ne saUl'ait parler de reginle autonome, specifique et autosuffi­

sant, visant ]' eau en tant que telle. Cependant ce constat, aussi radical 

soit-il, ne peut conduire a eclipser un corpus de regles, plus ou moins 

precises, contenues dans des instruments juridiques obligatoires, qui 

participent a la protection de l'eau. 

Ii convient, a present, a la lumiere de cet exan"len des dis­

positions pertinentes, d' evaluer Ie statut protecteur de l'eau en droit 

international humanitaire. 

58 Gp. cit. (note 20), p. 420. arme», RICR, n' 792, novembre,decembre 

59 A. Bouvier, « La protection de I'e nvi· 1991, p. 602. 

ronnement naturel en periode de conflit 
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Evaluation du statut protecteur de l'eau en droit 
international humanitaire 
S'il est admis que la protection de l'eau fait incontestable­

ment partie du droit international humanitaire, 13 question de son effi­

cacite reste entiere. Un bilan du regime en vigueur constitue une 

condition prealable a toute reflexion sur la notion meme de protection 

et les perspectives d'evolution. 

Bilan du regime en vigueur: des faiblesses majeures 

Tout au long des developpements precedents, dans notre 

tentative de cerner 13 logique propre au regime protecteur de l'eau, il a 

ete fait reference a certaines faiblesses, sans veritablement en definir la 

portee. Ces insuffisances decoulent des problematiques essentielies qui 

sont a I'reuvre au sein meme du droit international humanitaire. Deux 

questions principales ont des repercussions sur la protection de l' eau: 

celie de la distinction entre conflit anne international et conflit arme 

non international, et celie du compromis entre I'imperatifhumanitaire 

et Ie critere de la necessite militaire. 

a) La protection de l'eau en periode de conflit arme inter­

national et en periode de conflit interne 

Au-dela du probleme de 13 qualification juridique des 

guerres et des criteres en'jeu, 13 tendance a la multiplication croissante 

des conflits de caractere interne a necessairement des repercussions sur 

la protection de ]' eau, du fait de la difihence de regilne juridique 

applicable. II existe, en effet, un desequilibre considerable entre les 

principes et norn1.es regissant les conflits armes internationaux et ceux 

applicables aux conflits internes. 

Certes, les conflits internes ne constituent pas des pheno­

menes exterieurs au droit international. Cependant, Ie souci de simpli­

fication, qui a anime la redaction du Protocole II, Ie place bien en deya 

du corpus de regles applicables dans les conflits armes internationaux. 

Dans cette perspective, la protection de l'eau ne peut que se trouver 

affaiblie en periode de conflit interne. Or, il n' existe aucune raison 

pour que cette ressource naturelie se trouve moins menacee dans de 

telies guerres. Les seules dispositions vis ant I' eau sont les articles 14 et 

15 du Protocole II, relatifs respectivement a la protection des biens 

http:norn1.es
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indispensables a la survie de la population civile et a celie des ouvrages 

et installations contenant des forces dangereuses. Ces dispositions sont 

des versions simplifiees des articles correspondants du Proto cole I. 

Elies ne contiennent, par exemple, aucune reference a la question des 

represailles . Par ailleurs, les tentatives d'inserer dans Ie Protocole II des 

regles relatives a la protection de l'environnement naturel ont toutes 

echoue60 . Par sa qualite de ressource indispensable a la vie, l'eau pour­

rait beneficier de la protection par les principes generaux enonces a 

l'article 3 conunun aux Conventions de Geneve. Ceci reste, n1.algre 

tout, tres peu operatoire. Tous les auteurs s'accordent ainsi asouligner 

1'insuffisance des dispositions protectrices de \' eau en periode de 

conflit interne61 . 

Une autre problbnatique, que Bretton va jusqu'a qualifier 

de « contradiction essentielie» du droit des conflits armes62 , vient affai­

blir la portee de la protection, y compris dans Ie cadre du regime 

applicable aux conflits internationaux. n s'agit de la conciliation entre 

les imperatifs humanitaires et la necessite militaire. 

b) L'arbitrage entre obj ectif humanitaire et necessite 

militaire 

Le droit des conflits armes cherche a humaniser la guerre. 

Il «s'efforce d'attenuer les effets de la guerre, d'abord en imposant des 

limites a la maniere de faire la guerre (... ), et ensuite en imposant aux 

belligerants d' epargner et de proteger les personnes qui ne participent 

pas, ou plus, aux hostilites ,,63 Cependant, cet objectif, aussi imperatif 

soit- il, ne peut completement se detacher des realites du phenomene 

dont il est cense circonscrire les maux, c' est a dire Ia guerre. Le droit 

humanitaire do it tenir compte des «besoins militaires legitimes »64 . 

C'est ce que l'on appelle Ie critere de la necessite militaire. II faut donc 

imposer des limites effectives a la puissance guerriere, sans toutefois la 

rendre impossible Ia ou elle peut s' exercer de maniere legitime. 

60 Ibid., p. 581. de Geneve du 12 aoOt 1949», R.G.D.I.P., 

61 Voir nDtamment Remans, op. cit. tome LXXXII , 1978, p. 37. 

(note 2). 63 H.·P. Gasser, Le droit international 

62 P. Bretton, « Le probleme des « metho· humanitaire: introduction , CICR, Geneve, 

des et moyens de guerre ou de combat» dans 1993, p. 3· 
les Protocoles add itionnels aux Conventions 64 Ibid., p. 17· 
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Cette logique, qui exclut, par definition, une protection 

absolue, est particulierement presente dans Ie cadre des dispositions 

protectrices de l'eau, so us la forme d' exceptions aux differents prin­

cipes poses65 . Par exemple, 1'article 54 du Protocole I, qui concerne les 

biens indispensables ala survie de la population civile, prevoit que la 

protection est levee dans deux hypotheses . La prise en compte de la 

necessite militaire se retrouve aussi dans 1'article 56 du Protocole I 

relatif ala protection des ouvrages et installations contenant des forces 

dangereuses. 

Ces faiblesses, autant que la reconnaissance de 1'absence de 

regime juridique autonome et specifique, obligent a depasser l'ap­

proche simplement descriptive pour se pencher sur la problematique 

de la protection meme de l'eau. Cette reflexion permettra d' expliquer 

et de mieux comprendre pourquoi Ie statut de cette ressource en droit 

des conflits armes presente de telles caracteristiques . 

Re£lexion sur la protection d'une ressource complexe 

L'idee de depart essentielle est que, par definition, toute 

protection va dependre de la maniere dont on va apprehender son 

objet. Cette logique est particulierement vraie en ce qui concerne 

l'eau, qui n' est jamais l'objet proprement rut de la protection. Quelle 

est, en definitive, la conception que l'on a de cette ressource au travers 

des differentes dispositions du droit international humanitaire qui par­

ticipent a sa protection? La reponse a cette question est intrinseque­

ment liee ala nature meme de l'eau. Elle peut etre consideree en tant 

que telle, comme ressource naturelle. Mais, etant indispensable ala vie, 

on ne peut la concevoir sans se referer au rapport etroit qu'elle entre­

tient avec l'etre humain, condition de l'existence de 1'homme et 

besoin essentiel. Or, cette relation particuliere influence incontestable­

ment la fayon dont Ie droit humanitaire apprehende l'eau. L'un des 

objectifs essentiels de ce droit est de proteger les personnes qui ne par­

ticipent pas (la population civile) ou plus (les blesses ou les prisonniers 

65 A I'issue du Symposium de Montreux, action on matters such as the question of the 

les experts ont conclu que cette reunion balance between military necessity and huma· 

« would be the gateway to further thinking and nitarian needs ». Op. cit. (note 20), p. 164. 
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de guerre, par exemple) aux hostilites. Ce n'est, par consequent, qu'au 

travers de cet imperatif que Ie droit hununitaire va considerer 1'eau, soit 

en tant qu'eIement indispensable ala survie de la population66 , soit parce 

qu'elle peut etre une arme destructrice67 . Quoi qu'il en soit, c' est tou­

jours sous l'angle de la protection de certaines perso11l1es, en teflnes de 

consequences sur cette population, que l'eau sera prise en compte. Le 

droit hun'lanitaire ne cherche pas a proteger l'eau en tant que telle, mais 

ilia regit, incidemment, par Ie biais de l'importance que cette ressource 

va revetir au regard de Ia finalite de ce droit. Cette problematique rejaillit 

aussi quand on considere l'eau conune composante essentielle de l'eco­

systeme, dans Ie cadre des dispositions du droit hutnanitaire protegeant 

I'environnement. Si l'article 35 , paragraphe 3, du Protocole I protege 

1'environnement en tant que tel, l'article 55 du meme instrument appre­

hende cette question sous I'angle du lien qui existe avec Ies etres 

humains, dans Ie cadre de Ia protection de la population civile. 

Des lors que I'eau n'est pas prise en compte pour elle 

meme,la portee de sa protection est moindre. En effet, les dispositions 

pertinentes, poursuivant un objectif different de celui visant a lui assu­

rer un statut protecteur, ne peuvent etre pleinement operatoires et 

couvrir toutes les hypotheses dans Iesquelles cette ressource est en jeu. 

Il resulte de cette logique que l'on va pal-fois chercher a etendre artifi ­

ciellement Ie champ d'application de certaines dispositions. Le recours 

a I'article 54 du Protocole I, qui interdit 1'utilisation de la famine 

COl1Une methode de guerre pour regir des situations ou 1'eau est 

menacee dans un contexte different, peut se reveler inefficace. On ne 

peut faire dire a cette disposition ce qu'elle ne dit pas. Dans Ie cadre de 

cette meme problelnatique, 1'argulTlentation developpee par la 

Republique dempcratique du Congo dans sa requete introductive 

66 Voir, p. ex., I'art. 54 du Protocole I. armes», les experts ont sou ligne que I'«objec· 

Notons que cette maniere d'apprehender I'eau tif essentiel de cette initiative est de contri­

do mine toujours Ie debat actuel sur la protec' buer aobtenir une protection plus efficace des 

tion de cette ressource. Cette caracteristique victimes des confiits armes, notamment dans 

apparaTt notamment dans les conclusions du les endroits ou les insta llations de traitement 

Symposium de Montreux, op. cit. (note 20). et de distribution de I'eau et les reserves son t 

Dans Ie cadre d'un «appel pour une protection affectees par les hostilites ». On remarque 

juridique absolue des reserves d'eau et des I'objectif privilegie au se in de la reflexion. 

ingenieurs sanitaires pendants les conflits 67 Protocole I, art. 56. 
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d'instance du 23 juin 1999, saisissant la Cour internationale de Justice 

d 'un differend 1'opposant a 1'Ouganda (Affaire des Activites armees sur 

Ie territoire du Congo), temoigne de la difficulte dans certains cas a 
invoquer 1'article 56 du Protocole I. Le demandeur, parmi les griefs 

faits a l' encontre de 1'Ouganda, mettait en avant la violation par cet 

Etat des d :gles du droit international humanitaire, particulierement Ie 

non-respect de cette disposition, du fait que ses forces armees 

«s' etaient emparees durant quelques semaines, a partir du 17 aout 

1998, du barrage d'Inga, provoquant des coupures de courant mor­

telles pour bon nombre de citoyens congolais et menac;:ant de dynami­

ter Ie barrage »68. L'article 56 prohibe les attaques contre de telles ins­

tallations «lorsque de telles attaques peuvent provoquer la liberation de 

ces forces . .. ». Par consequent, il n'interdit ni la menace de destruction 

ni les autres actes commis par les troupes ougandaises. Certes, d'autres 

dispositions plus generales du droit international humanitaire (protec­

tion de la population civile) pourraient etre invoquees pour etablir une 

violation par cet Etat de ses obligations, mais on voit ici les limites de 

l'article 56, unique disposition consacree aux barrages, qui permet de 

ne couvrir que certaines situations extremes. 

On remarque ainsi dans queUe mesure la maniere dont on 

apprehende 1'eau peut expliquer 1'architecture du systeme de protec­

tion. Cette question recouvre egalement Ie probleme de la place de 

l'eau dans Ie conflit - tantot arme, victime ou cible - ce qui apporte 

un eclairage particulier au statut actuel de cette ressource. 

On pressent, des lors, 1'importance d'une telle approche au 

regard de la question des lTl~ethodes aprivilegier et des rHormes envi­

sageables pour parvenir a une protection efficace de l' eau en periode 

de conflit arme. 

Perspectives de retorme 
Si la protection de l'eau fait donc incontestablement 

partie du droit international humanitaire, la question est de savoir si Ie 

corpus de regles correspondant est complet. De nombreux specialistes 

68 Affaire des Activites armees sur Ie terri· tance de la Republique democratique du 

toire du Congo, requete introductive d'ins- Congo du 23 juin 1999, C:I:):, <www.icj-cij.org>. 

http:www.icj-cij.org
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considerent que les normes actuelles son t suffisantes, mais qu e la fai­

blesse se situe au stade de l' execution et du respect de ces disposi­

tions69 Cette appreciation n'empeche cependant pas de s' interroger 

sur les eventuelles pistes asuivre en vue de renforcer Ie droit positif ou 

de re£lechir sur des fayons diffhentes de concevoir l'eau qui pourraient 

servir de base aun autre type de protection. 

II apparait interessant, dans Ie cadre de ce tte demarche, de 

depasser la simple question du statut de l'eau en droit des conflits 

armes pour apprehender ce tte problematique ala lumiere des develop­

pements recents relatifs aI' eau en temps de paix et de l'attention gran­

dissa nte portee par les acteurs de la societe internationale ace tte res­

source vitale. Ace titre, les conclusions des diffhents groupes de trava il 

mis en place al' occasion du second Forum mondial de l' eau, qui s' est 

tenu a La Haye en mars 2000, apportent des elements importants a 
l'analyse. Enjeu cru cial du XXj < siecle, l' eau est susceptible d 'etre a 
I'origine de co nllits de types diffhents . Le schema classiqu e vise Ie cas 

de guerres entre Etats riverains, avec des zones sensibles comme Ie bas­

sin du Nil ou Ie Moyen-Orien t, qui sont des conf1its asymetriques ou 

des «R ambo situations ( .. . ) in which one or more sta tes control a 

river's source or upper flow thereby placing the dow nstream riparian 

states at a disavantage »70 . Mais l'eau peut egalement etre source de 

conilits aI'interieur d 'un Etat, soit entre differentes regions ne bene£i­

ciant pas de la men'le quantite d'ea u, soit du fait des consequences sur 

la population, laquelle est Ie plus souvent exclue du processus de prise 

de decision. Or, si de nombreux specialistes ont souligne I'idee selon 

laqu elle l' eau ne peut etre l'unique enj eu d'une guerre, d'aucuns ont 

mis en avant la necessite de developper un cadre juridique coherent et 

des institutions serva nt de vecteur de cooperation, afin de permettre 

une prevention efEcace et d 'eviter qu e des differends portant sur I'eau 

ne degenerent en con flits arm es interetatiques71 . 

69 Remans, op. cit. (note 2), p. 13. 71 L. Soisson de Chazournes, S. Charrier 

70 «Water and Conflict », The Second et F. Cu rtin , National Sovereignty and 

World Water Forum, Workshop : Water and International Watercourses, Green Cross 

Conflict Prevention, organised by the Internationa l, 2000 , presente lors du Forum 

European Platform for Conflict Preven tion de La Haye (supra, note 70). 

and Transformation, 17-22 mars 2000, La 

Haye, <www.worldwaterforum.org>. 

http:www.worldwaterforum.org
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Par ailleurs, I'accent a aussi ete mis sur I'importance de 

l'eau en tant que telle, composante essentielle de l'environnement, qui 

doit etre protegee en temps de paix contre les differentes formes de 

pollution. Enfin, on ne peut separer I'eau, element indispensable ala 

vie, de l'etre humain lorsque l'on aborde la question de la protection 

de la personne. Or, sur ce point, si I'acces a l'eau constitue un besoin 

essentiel pour I'homme, son analyse en termes de droit est loin d' etre 

evidente. Certes, les experts du groupe de discussion «Water and 

International Law» ont conclu it la necessite de reconnaitre un droit it 

I'eau et d 'integrer ce droit au sein du systeme des droits de l'hom.me72 , 

mais la « Ministerial Declaration of The Hague on Water Security in 

the 21 st Century» ne parle que de besoins essentiels. Ces differentes 

re£lexions menees sur les problemes de l'eau en temps de paix temoi­

gnent de I'aspect extrement cOlTlplexe de cette ressource et de la 

necessite de developper une vision globale integrant les differentes 

problematiques. Des lors, ne faudrait-il pas, au travers de ces analyses 

portant sur les regles applicables en temps de paix se livrer it une 

relecture du dispositif protecteur de I'eau en ten-lps de guerre, afin 

de prendre en compte les facettes multiples de cet « or bleu»? 

Apprehendee seulement au travers du prisme des biens indispensables 

ala survie de la population (article 54 du Protocole I) , il pourrait etre 

souhaitable de repenser Ie systeme en vue de garantir I'acces des per­

sonnes protegees it l'eau. Une eventuelle proposition viserait aussi it 
elargir la vision que l'on a de l'eau, afin de la preserver en tant que 

ressource naturelle. 

Mais c'est aussi une re£lexion sur la methode la plus appro­

priee it adopter en termes de protection optimale que I'on cherche a 
mener ici. A I'heure actuelle, l'eau n'est essentiellement apprehendee 

qu'au travers du prisme de l'objectif humanitaire de protection de la 

population. Par ailleurs, Ie fait que I'eau pllisse etre tour it tour arme, 

cible ou victime dans la guerre complique l'etablissement d'une 

logique directrice dans l'etllde d 'une evolution du systeme. L'eau 

con<;:ue comme une anne necessite-t-elle I'adoption d'une methode 

72 P. van Krieken, Rapport final, 

Workshop : Water and International Law, 

supra, note 70. 
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difH:rente pour la regir ? L'a rticle 56 du Protocole I constitu e un 

exemple de ce que peut etre une disposition precise prenant l'eau en 

compte. La question est donc de savoir si la methode privilegiee doit 

varier selon la place qu 'occupe l' eau dans la guerre. Si cette ressource 

constitue une arme, ]a precision dans ]a formulation de la regie peut 

empecher d'apprehender les di ffhentes hypotheses. 

Ces problematiqu es relative a la conception de l' eau se 

croisent et interagissent, dem.ontrant qu'i! est extrememen t complexe 

d 'edicter un regime protecteur qui realise une synthese des multiples 

facettes de l' eau. D es lors se pose la que tion , plus vaste, de la demarche 

apriviJegier, de la m.ethode achoisir pour atteindre Ie maxim.um d' ob­

jecti fs . Faut-il chercher a edicter des dispositions precises, en vue de 

l11ettre sur pied un regim e autonOl11e, specifiqu e aI'eau , ou plut6t res­

ter dans Ie dOl11aine des principes generaux? 

La premiere demarche, dont on pourrait voir une ebauche 

dans la resolu tion de l'Association de droit international (ILA), adop­

tee en 1976 a Madrid, permet une protection certaine et soli de. En 

dIet, Ie Comite de l'ILA sur Ie droit international re!atif aux ressources 

en eau avait indus la qu estion des installations hydraul.iques et de la 

securite dans un rapport interm.edaire tres cOlTlplet soumis al' exa men 

de I'Association,lors de sa conference de N ew Delhi tenu e en 197473 

Le Comite a propose une serie de huit articles sur «la protection des 

ressources en eau ou des installations hydrauliques en peri ode de 

coOOit arm b que la Conihence de l'ILA a approuves en 197674 . Dans 

Ie preambul e de ]a resolution, l'ILA souligne «Ia necessite d'etablir des 

regles precises en vue de proteger l' ea u et les installations hydrauliqu es 

contre les domm.ages et la destruction et ainsi de contribu er au deve­

loppement du droit international hununitaire applicable aux co n flits 

armes ». Ces articles constitu ent un corpus de regles co herentes assez 

complet, bien qu 'il ne s'agisse encore que de «principes directeurs» . 

Cependant,la methode visa nt la precision pour une meill eure protec­

tion risque d'en reduire considerablement la portee dans la mesure ou 

il serait presque impossible de prevoir routes les situations susceptibles 

d' impligu er I'eau. En dehors des hypotheses prevues, que! sera it alors 

73 Op. cit. (note 9) . 74 Op. cit. (note 10). 

http:maxim.um
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Ie statut de cette ressource? Certes, on pourrait faire application des 

principes generaux du droit humanitaire pour combler les Iacunes, 

mais on retomberait alors dans Ies travers que ron cherchait justement 

aeviter. 

La reunion d'une confhence en vue d'elaborer une 

convention relative a l' eau serait-elle opportune, a l'instar de celie 

organisee par Creenpeace, aLondres , concernant la protection de 1'en­

vironnement? La seconde demarche correspond plus a l'esprit meme 

du droit hum.anitaire, qui vise a poser des principes fondamentaux 

applicables en temps de guerre. Elle semble plus realiste en termes de 

faisabilite et, par ailleurs, offre l'avantage de permettre une couverture 

assez large des differentes situations. Neanmoins, cette caracteristique 

peut tres vite se reveler etre un obstacle important ala gestion de cer­

tains cas de figure, notan1Jnent dans 1'hypothese ou Ies derogations aux 

principes ne sont pas clairement etablies. 

L'efficacite de la protection dependrait plus, en definitive, 

de la capacite aconcilier ces deux approches et aetablir un equilibre. 

Or, il apparait que les disposition actuelles du droit international 

humanitaire applicables al'eau tendent vers cette finalite, meme si cer­

taines lacunes existent. Il s'agirait donc plutat de repenser Ie regime 

actuel a1'aune d'une conception nouvelle de I'eau, plus large et non 

exclusivement liee a certaines caracteristiques; demarche qui pourrait 

se fonder sur les travaux recents relatifs au statut de cette ressource en 

temps de paix. Cependant, Ie point de depart d'une re£lexion sur cette 

question demeure Ia reconnaissance du lien naturel qui unit l'eau a 
1'hOn1J11e. 

• 
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Abstract 

The status of water in the law of armed conflict 
by THEO BOUTRUCHE 

After reviewing the provisions <1 international humanitarian law 

relating to water, the author Wers some thouc<thts on the nature <1 the 

legal protecti011 accorded this resource in time ojWa/: The lack oj a proper 

and autonomous legalframeworkJor protecting water would appear to be 

explained, on the one hal1l!, by the nwn)' roles that IlJater can play -Jor 

example, as a weapon, target or victim - and, on the other, by the IJery 

manner in which it is treated in in ternational humanitarian law, Water 

is taken into account only in col/.nection with that body oj law~ basic 

objectives ojprotecting lJictirns <1'IJ(1r and regulating the conduct oj hos­

tilities - and even then only in its capacity as one <1 man ~ basic needs, 

or as a danger, or as part oj the natural environ lllent. Water as such is lIot 

given legal protection. Th is arrangement mal' be inadequate, vut it is 

enough to sewe as a firm vasis Jor il1lprovement. 111 view <1 research car­

ried out recently 011 intern.ational rules on the use oj water il1 peacetime, 

aJresh look should be taken at the status <1 water il1 the law <1 armed 

conflict.A vetter understanding oj the issue's complexities lIJill mean vet­

ter protectionJor "blue gold" . 
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Standards fondamentaux 
d'humanite: quel avenir? 

par 
JEAN-DANiEl VIGNY et CECILIA THOMPSON 

L

a nature des conflits a considerablement change ces cin­


quante dernieres annees, passant du conflit international au 

conflit interne et, surtout, a ces situati ons de violence 

interne, si caracteristiques de notre epoqu e : tensions et 

troubles interieurs, situati ons telles que celles ou un danger public 

exceptionnel menace l'existence meme de la nation, guerre civile ou 

conflit interne destructure, larve ou de faible intensite . D ans ces situa­

tions,les civils - a titre individu el (enfants, femmes, vieillards, etc.) ou 

collectif (minorites, peupl es autochtones, etc.) - ne sont plus seule­

ment les victimes, mais les cibles et les instruments politiqu es privile­

gies des diverses fo rces en presence. Celles-ci peuvent etre des autori ­

tes era tiques - telles la police ou l' armee - ou des acteurs no n etatiques 

(milice, groupe anne ou mouvement de liberati on nationale, par 

exemple) . Sont alors perpetres des prises d' otages, des viols de femmes 

et de fill ettes, la purifica tion ethniqu e et les discriminati ons en tout 

genre, l'appel a la haine ethnique par certains medias; des deplace­

ments forces de populations - sans acces aune nourriture suffisante, a 
un logement decent, a des soins minimaux de sante ou a1'education 

primaire - ; l' esclavage, les enfa nts- soldats victimes a u auteurs de 

JEAN-DANIEL VIGNY, licencie en droit, est diplomate suisse. Affecte actuellement 

a la Mission permanente de la Suisse pres les organisations internationales a 
Geneve, il est en charge des questions «droits de I'homme ». CECILIA THOMPSON, 

licenciee en sciences politiques, travaille au Haut Commissariat pour les droits 

de I' homme des Nations Unies, aGeneve. - Cet article est une contribution per­

sonnelle des deux auteurs. 
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violations, les executions sommaires, les disparitions forcees, tortures 

ou autres atteintes massives et graves aux droits de 1'homme, qu'ils 

soient civils, culturels, econOlniques, politiques ou sociaux. 

Dans ces situations de violence interne caracterisees par 

des violations des droits les plus essentiels de la personne, on constate 

un manque apparent de regles de droit international clairelTlent appli­

cables. En ettet, dans ces circonstances exceptionnelies, clites de «zone 

grise» ou de «zone d'ombre»I, les droits de 1'homme peuvent faire 

1'objet de derogations (horm.is les droits intangibles auxquels il ne peut 

jamais etre deroge)2. De plus, l'article 3 commun aux quatre Conven­

tions de Geneve sur la protection des victimes de la guerre, ainsi que Ie 

Protocole additionnellI, applicables aux con£lits armes non internatio­

naux, risquent de ne pas (encore) etre applicables, ou ne sont pas res­

pectes, de fai t. Vu Ie £lou juridico-politique regnant en de telies cir­

constances, a la jonction du droit international des droits de 1'homme 

et du droit international humanitaire, la protection de l'etre humain est 

particulierement faible face aux nombreuses et graves violations com­

mises tant par des autorites etatiques que par des entites non etatiques 

(groupes armes, notamment). 

Pour combler la faiblesse de la protection internationale 

de la personne dans de telies situations, il est urgent d'identifier et de 

regrouper des standards fondamentaux d'humarute, accessibles a tous, 

en un enonce de principes re£letant Ie droit international des droits de 

1'homme et Ie droit international humanitaire (ainsi que Ie droit inter­

national des refugies) , applicables en tout temps, en toutes circons­

tances et a tout acteur etatique, interetatique et non etatique, ainsi qu'a 

tout inclividu. 

1 A. Eide, A. Rosas, T. Meron, «Combating 

lawlessness in gray zone conflicts through 

minimum humanitarian standards», A/fL, 

Vol. 89, 1995, pp. 215-223. 

2 Les instruments internationaux de pro­

tection des droits de l'homme (en prem ier lieu 

les deux Pactes internationaux de 1966 sur les 

droits civils et politiques ainsi que sur les 

droits economiques, sociaux et culturels) 

s'appl iquent en principe en tout temps, donc 

aussi dans les situations de violence interne, 

bien qu'avec des derogations poss ibles, tout 

en etant completes, en cas de con flit arme, 

par les Conventions de Geneve pour la protec­

tion des victimes de la guerre et leurs deux 

Protocoles addition nels. 
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Ces standards fondamentaux d ' humanite serviraient en 

priorite d'instrument pedagogiqu e destine it assurer un meilieur res­

pect des regl es de droit international hum.anita ire et des droits de 

l'homme, a condition d'etre effectivement mis en ceuvre dans la pra­

tiqu e grace ades mesures co nsequentes de sensibilisatio n, de diffusion, 

d 'education et de formation de tous Jes acteurs concernes. 

Points faibles dans la protection 
des droits fondamentaux 
La discussion qui s' est engagee dans les annees 80 sur ]a 

question des standards fondamentaux d 'humanite s'est concentree 

autour de quatre situations principaJes ou la protection de l'individu 

est particulierem ent faib le. En effet, il existe des ambigu'ites, des incer­

titudes, voire des insufEsances dans ces situations problematiques se 

trou vant it la jonction du droit interna ti onal des droits de l'homme et 

du droit international humanitaire. 

Non-ratification des instruments pertinents de droit 

international 

Si un Etat n'est pas parti e aux instruments conven tionnels 

relatifs au droit hum anitaire et aux droits de l'h omme, sont alors 

seules applicables les regles releva nt du dro it internationa l cO Ll tLlmier 

(jIlS coJ'.ell s) , d'ou une faible protection de la personne dans cette 

situation. 

Possibilite de deroger aux droits de l'homme garantis 

par les traites internationaux pertinents 

Dans Ie cas Oll un danger public exceptionnel menace 

l' existence de la nation et est proclame par un acte officiel, un Etat 

peut faire usage de la possibi lite de deroger acertain es garanti es accor­

dees par les traites internationaux de protection des droits de l'honune. 

Il arrive meme sou vent qu 'un Etat suspende ces droits dans Llne telie 

situation sans que ne soient remplies les conditions rappelees ci-dessus. 

Seuls sont alors applicables les droits intangibles decoulant d 'instru­

m.ents conventi onnels ou du droit international cOlltumier (j IlS cogens), 

qui ne peuvent Caire l'objet d'aucune derogation - par exemple la liste 
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des droits non derogeables dans l'article 4, chiffre 2 du Pacte interna­

tional de 1966 relatif aux droits civils et politiques. La protection de la 

personne par Je droit en sort affaiblie. 

Seuil d'applicabilite du droit international 

humanitaire 

Les troubles interieurs qui affectent un Etat n'atteignent 

pas Ie seuil de gravite pour declencher l'applicabilite de l'article 3 

commun aux quatre Conventions de Geneve, applicable en cas de 

conflit anne interne, ou, encore moins, de leur Protocole addition­

nel II relatif aux conflits armes non internationaux. En effet, Ie Pro­

tocole II , article premier, chiffi'e 2, ne «s'applique pas aux situations de 

tensions internes, de troubles interieurs, comnle les emeutes,les actes 

isoles et sporadiques de violence et autres actes analogues, qui ne sont 

pas consideres comme des conflits armes ». Un probleme se pose egale­

ment quand un Etat conteste l'applicabilite de l'article 3 commun aux 

Conventions de Geneve ou du Protocole II , men1.e si les conditions 

sont remplies. 

Dans de pareils cas, seuls sont alors applicables les droits 

intangibles decoulant d'instruments conventionnels ou du droit inter­

national coutumier (jus cogens), qui ne peuvent faire l'objet d 'aucune 

derogation. La protection de la personne par Ie droit en sort affaiblie. 

Le probleme des acteurs non etatiques 

Dans une situation de troubles internes, un acteur non eta­

tique (par exemple, un groupe arme) peut estimer ne pas etre lie par 

des obligations de droit international, parce qu' eUes auraient ete 

contractees par l'Et.at qu'il combat. Dans cette situation egalement, la 

protection de la personne est faible . 

Les acteurs non etatiques ne sont en principe pas tenus 

responsables des violations des droits de l'homme qu'ils commettent 

en temps de paix ou de violence interne. En effet, dans Ie domaine des 

droits de l'homme, seu] l'Etat est tenu de respecter les obligations 

internationales protegeant ces droits; en outre, il a la responsabilite, sur 

Ie plan international , de prendre toutes les mesures necessaires (par 

exemple l'adoption d 'un code penal) pour faire respecter les droits de 
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l'homme sur tout territoire sous sa juridiction, y compns dans des 

situations de violence interne, et meme si les auteurs des violations 

sont des acteurs non etatiques. 

En revanche, en temps de conflit arme, qu'il soit interne 

ou international, toutes les parties sont tenues de respecter les obliga­

tions sur la conduite atenir prescrites par Ie droit international huma­

nitaire. Ceci signifie que les acteurs non etatiques sont, eux aussi, res­

ponsables des violations du droit international humanitaire qu'ils 

commettent. 

Comment la communaute internationale a repondu 
ala problematique des standards fondamentaux 
d'humanite 
Les violations graves et repetees des droits les plus essen­

tiels de la personne perpetrees dans des situations de violence interne 

et Ie manque apparent de regles de droit international clairement 

applicables en de telies circonstances ont amene la communaute in­

ternationale a se pencher sur la question des standards fondamen­

taux d'humanite3. De la discussion menee depuis plus d 'une dizaine 

3 Deja utilise de puis 1990 dans les docu­ Proposee par la Suisse en 1996, I'expres­

ments sur la dimension humaine de I'OSCE, Ie sion «standards d'humanite» est preferable a 

mot «standards» est I'equivalent en fran,ais « standards humanitaires », car Ie terme 

du meme terme en anglais et souligne qu'il ne « d'humanite» couvre a la fois les droits de 

s'agit pas de creer de nouvelles regles de I'homme et Ie droit humanitaire. Ce terme 

droit international, mais simplement d'identi­ s'inspire de la clause de Martens incorporee 

fier et de rassembler des standards ou prin­ (dans une forme adaptee) dans les deux 

cipes refietant Ie droit international existant Protocoles additionnels aux Conventions de 

en la matiere. Anoter que les textes de I'ON U Geneve (Protocole I, art. premier, ch. 2, et 

(resolutions de la Commission des droits de Protocole II, para. 4 du preambule), qui 

I'homme et rapports du secretaire general) declare que « pour les cas non prevus par Ie 

traduisent de maniere erronee Ie mot anglais droit en vigueur, la personne humaine reste 

« standards» par « regles» en fran,ais (en sous la sauvegarde des principes de I'huma­

anglais « rules ») . nite et des exigences de la conscience 

Par rapport a I'expression «standards publique ». Voir egalement l'Affaire du detroit 

minima », celie de «standards fondamen­ de Corfou, oil la Cll fait reference a des 

taux» entend favoriser la protection de la per­ « considerations elementaires d'humanite », 

sonne dans ses valeurs les plus vitales, sans CIl Rec. 1949, p. 22. 

risquer d'atteindre un seuil minimal de pro­

tection et d'affaiblir par la les regles exis­

tantes du droit international. 
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d'annees dans les nulieux internationaux concernes sur Ie concept ou 

la notion de standards fondamentaux d'humanite s'est degagee, en de­

cembre 1990, la «Declaration sur les standards humanitaires n1inima i), 

plus connue SOLIS Ie nom de «Declaration de Turku i). Eile a ete elabo­

ree par un groupe d' experts internationaux reunis al'Institut des droits 

de l'homme de la Abo Akadenu University aTurku, en Finlande4 . 

Revisee en 1994 pour tenir compte de certaines critiques et de deve­

loppements nouveaux, cette Declaration faisait suite a d'autres exer­

cices precedents sur la meme problematique5. 

La Declaration de Turku contient 18 articles: 

Dispositions gbterales (articles 1,2, 17 et 18) 
standards applicables en to utes situations, sans derogation possible, a 
toute personne, autorite ou groupe, quel que soit son statut legal, 

qui n ' est pas affecte par l'application des standards; 

clause de sauvegarde des instruments de droit international des 

. droits de l'homme et humanitaire. 

Dispositions inspirees du droit international humanitaire (articles 5, 6, 12, 

13, 14 et 15) 

interdiction des attaques contre les non-combattants; 


proportionnalite dans l'usage de la force; 


interdiction de l'usage d 'armes et methodes de guerre illegales; 


interdiction de terroriser la population ; 


protection speciale des blesses et des mala des, respect des morts; 


protection du personnel medical et religieux; 


libre acd:s des organisations humanitaires. 


4 E/CN-4/ Sub.2/t991/SS, revisee en 1994, 

doc E/ CN-4/t99S / 116. Voir egalement « Un 

nouveau projet de Declaration sur les normes 

humanitaires minimales", RfCR, no 789, 

mai·ju in 1991, p. 348, et AJIL. lac. cit. (note 1). 

5 Voir T. Meron, «Towards a humanitarian 

declaration on internal strife ", A/fL, Vol. 78, 

1984, p. 8S9 et suiv.; « Oslo Statement on 

Norms and Procedures in Times of Public 

Emergency or Internal Violence", 1987 (U N 

doc. E/CN-4/ Sub.2/1987/31); et H. P. Gasser 

« Un minimum d'humanite dans les situations 

de troubles et tensions internes: proposition 

d'un Code de conduite", RfCR, no 769, jan· 

vier·fevrier 1988, p. 39 et suiv. 
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Dispositions inspirees du droit international des droits de l'homme et du droit 

international hurnanitaire (articles 3,4,7,8,9,10,11 et 16) 

reconnaissance de la personne devant la loi; 

respect de la personne, de l'honneur et des convictions de tout 

individu, liberte de pensee, de conscience et de religion; 

droit aun traitement humain ; 

interdiction d'actes prohibes en droit international, soit meurtre, 

torture, viol, punition collective, prise d'otages, pillage, disparition 

forcee, privation deliberee d'alimentation et de soins de sante; 

droits fondamentaux des detenus; 

normes applicables en cas de deplacement force de population; 

droit de ne pas devoir quitter son propre pays (mais aucune 

disposition sur Ie principe du non-refoulem.ent) ; 

droit ala vie; 

droit aun procf~s equitable; 

protection des enfants, y compris interdiction, en dessous d'un cer­

tain age, de les recruter et de les engager dans les forces armees ou 

des groupes armes, ainsi que de les faire participer ades actes de 

violence; 

garanties judiciaires en cas d'assignation aresidence, d'internement 

et de detention administrative; 

protection speciale des minorites . 

Par sa resolution 1994/26, la Sous-Commission sur la pre­

vention de la discrimination et la protection des minorites a transmis la 

Declaration de Turku ala Commission des droits de l'homme, en vue 

de son adoption eventuelle. 

L'annee suivante, tout en reconnaissant Ie besoin de dispo­

ser de principes applicables ades situations de violence interne, d'une 

nuniere conforme au droit international, la Commission s'est nean­

moins abstenue d'entrer en matiere sur la Declaration de Turku et 

done, de se lancer dans la negociation d'un nouvel instrument interna­

tional6 A l'initiative des cinq Etats membres du Groupe nordique, en 

6 Res. 1995 / 29. Regles human itaires mini­

males. 
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cooperation avec Ie Comite international de 1a Croix Rouge (CICR) 

et 1'Afrique du Sud, un seminaire d'experts internationaux s'est tenu, 

en septembre 1996, au Cap, sur 1a question des standards fondamentaux 

d'humanite. Les resultats en ont ete presentes ala Commission en 1997. 
Celle-ci a decide de demander au secretaire general de 1'ONU d'elabo­

rer, en consultation avec Ie CICR, un rapport analytique sur 1es stan­

dards fondamentaux d'humanite. Tenant compte des observations 

faites ace sujet par les acteurs concernes de la COmn1Unaute internatio­

nale (Etats, organes de supervision des tr:iltes de protection des droits de 

l'honune, organisations internationales, organisations regionales et 

organisations non gouvernementales), ce rapport devait identifier des 

regles COl11.munes du droit international des droits de 1'homm.e et du 

droit humanitaire applicables en toutes circonstances. 

A ce jour, a1a demande de la Commission des droits de 

l'homme8, trois rapports analytiques du secretaire general de 1'ONU 

prepares par Ie Haut Commissariat pour les droits de 1'homme ont ete 

presentes ala Commission en 1998, en 1999 et en 20009 . Ces rapports 

ont fait progresser la cause des standards fondamentaux d'humanite au 

sein de la Commission des droits de 1'homme par l'examen du pro­

bleme sous tous ses aspects, par la clarification de plusieurs questions 

encore ouvertes en la matiere et par 1'identification d'un certain 

nombre de principes issus du droit international humanitaire et des 

droits de 1'honune. 

Enfin, un nouveau Semll1alre d'experts internationaux a 

ete convoque aStockholm, en Suede, en fevrier 2000, a1'invitation des 

cinq Etats mem.bres du Groupe nordique, dont les resultats ont ete 

presentes la meme annee a la Commission des droits de l'homn1e lO. 

Dans sa derniere resolution, celle-ci a pris acte du rapport et a reconnu 

l'utilite d'un pro"cessus permettant de definir et de respecter des 

7 Doc. E/ CN-4/1997/77/Add. 1 et res. 9 Doc. E/CN-4/1998/87 et Add . 1, E/CN. 

1997/21, Regles humanitaires minimales. 4/1999/92, et E/CN-4/2000/94. 

8 Res. 1998/29, Regles humanitaires mini· 10 Doc. E/CN-4/2000/145 et res . 2000/69. 

males, et 1999/65. Regles fondamentales Regles fondamentales d'humanite. 

d'humanite. 



RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 925 

standards fondamentaux d'humanite applicables dans toutes les situa­

tions, d 'une maniere conform.e au droit international. La Commission 

a prie egalement Ie secretaire general, de lui presenter, en consultation 

avec le CICR, un rapport traitant des elements nouveaux relatifs aux 

problemes definis dans ces domaines. Enfin, elle a invite les acteurs de 

la COn1.ITlUnaute internationale a engager, dans les . enceintes compe­

tentes, un debat sur Ie renforcement de la protection de l'individu dans 

toutes les situations, en vue de promouvoir Ie processus en cours 

concernant les standards fondamentaux d'humanite. 

Quel avenir pour les standards fondamentaux 
d'humanite? Propositions d'action 

Etat des lieux a la fin de l'an 2000 

En depit du fait que la derniere resolution de la 

Commission des droits de l'homme relative aux standards fondamen­

taux d'humanite comporte 24 Etats coauteurs11, il faut bien recon­

naitre que cette question pierine depuis 1995 au sein de la Commis­

sion. Aux difficultes inherentes a la problematique exposee ci- dessus 

s'ajoutent, d'une part, Ie fait que rares sont les ONG qui se mobilisent 

en faveur de cette question et, d'autre part, que de nombreux Etats 

confrontes a des situations graves de violence interne s'opposent a 
l'idee me me de standards fondamentaux d'humanite. 

En dfet, meme si la Commission des droits de l'honU11.e 

n'entend pas elaborer de nouvelles regles de droit international appli­

cables en tout temps - negociation qui aurait comporte Ie risque 

d'aboutir, en fait, ades normes situees en-dessous du niveau de protec­

tion existant a l'heure actuelle - , ces Etats veulent continuer aprofiter 

du flou juridico-politique regnant dans de telies circonstances. Ils ne 

souhaitent pas que la communaute internationale dispose de references 

11 Les Etats les plus activement engages Ii d'Afrique, quatre du groupe Amerique latine 

ce titre son t les cinq pays nordiques, et Cara"fbes, six de l'Europe centrale et orien· 

la Suisse, l'Afrique du Sud, Ie Canada et la tale, ainsi que douze Etats occidentaux, mais 

Pologne. Seuls onze Etats membres de la aucun de l'Asie. Aucun des cinq membres per· 

Commission (sur 53 !) figurent parmi les manents du Conseil de securite de I'ONU n'est 

24 coauteurs qui comptent: deux Etats coauteur de la resolution. 
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universelles consistant en un ensemble de principes fondamentaux 

d'humanite clairement applicables dans ces situations delicates, ce qui 

entraverait davantage les operations de leurs forces de securite dans Ie 

terrain et les exposerait davantage a la critique. En outre, si les acteurs 

non etatiques - tout particulierelnent les mouvements de liberation 

nationale - sont rendus responsables des violations qu'ils commettent 

egalement dans des situations de violence interne, les Etats craignent 

que cela equivaudrait aleur conferer en fait une forme de reconnais­

sance politique sur Ie plan national et international, en dehors de toute 

situation de conflit anne proprement dit. Or, ce n'est que conforme­

ITlent aux dispositions du droit international humanitaire que les Etats 

sont prets a reconnaitre la qualite de partie aune entite non etatique, 

comme Ie prevoient l'article 3 des Conventions de Geneve, Ie Protocole 

additionnel II et l'article premier, chiffi'e 4 du Protoco]e additionnel I. 

Le besoin de standards fondamentaux d'humanite 

qu'eprouvent les acteurs du terrain 

Nonobstant les difficultes que rencontre la notion de stan­

dards fondamentaux d'humanite au sein de la Commission des droits 

de 1'honuTle de 1'ONU, de nOlTlbreux acteurs internationaux du ter­

rain - institutionnels et autres - reconnaissent la necessite de disposer 

de principes de ce genre dans la pratique. 

Et lorsqu'ils sont confrontes ades conflits armes interna­

tionaux ou internes, nombre de ces acteurs reagissent de maniere pra­

tique. Par exemple, Ie Bureau de la coordination des affaires humani­

taires des Nations Unies (OCHA) a publie en 1999 un manuel intitule 

An easy riference to International Humanitarian Law and Human Rights 

Law Jor humanitarian coordinators operating in situations oj internal armed 

conflict. Quant au CICR, il a publie les Regles fondamentales du droit 

international hU111 anitaire apphcables dans les col1flits armes, qui donne, en 

queIque sorte,la quintessence des Conventions de Geneve et de leurs 

deux Protocoles additionnels l2 . 

12 RICR, no 713, septembre'octobre 1978, 

p. 247; egalement sur Ie site Internet du CICR, 

(www. icrc.org>. 

http:icrc.org
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Face a des conflits armes internes ou a des situations de 

violence interne, de nombreux autres protagonistes internationaux du 

terrain reagissent egalement de maniere pratique, en elaborant 

eux-memes des principes essentiels de bonne conduite tires du droit 

humanitaire et des droits de l'homme, valant pour tous et applicables 

aux situations qui les concernent. Ces documents, dant 13 liste n'est pas 

exhaustive, portent Ie nom de Ground rules, Agreements, Memorandum oj 

understanding, Principles ou Codes oj conduct. Ils montrent que leurs 

auteurs ont reconnu la necessite de disposer de tels principes pour 

leurs activites sur Ie terrain, temoignant par Ii que les efforts menes au 

sein de 13 Conunission des droits de l'hon"lme dans Ie meme domaine 

repondent aun besoin effectif et actuel dans la pratique. 

La liste de ces documents est presentee ci- apres, a titre 

d 'exemple : 

Burundi (1994) : Declaration pour des normes de comportement 

humanitaire - un minimum d'humanite en situation de violence 

interne 

Liberia (1996): Principles and Protocols Jor humanitarian operation 

Somalie (1998): Agreement destined to outline the responsibilities and 

basic principles governing the activities and relationships between, UN ope­

rational agencies, its partners and de facto local a14thorities 

Sierra Leone (1998): Code oj Conduct Jor humanitarian assistance 

Afghanistan (1998): Memorandum oj understanding between the Islamic 

State ojAfghanistan and the Un ited Nations 

Soudan (1999) : Agreement on ground rules, conclu entre Ie MPLA 

(Mouvement populaire de Liberation du Soudan) et Operation 

Lifeline Sudan (OLS); Agreement on the implementation oj principles 

govern ing the protection. and provision oj humanitarian. assistance to war 

affected civilian populations, conclu entre les autorites gouvernemen­

tales, Ie MPLA et OLS; Minimum operational standards Jor rail corridors 

and cross-line road corridors et OLS Security Protocol entre les trois 

memes parties 

Repllblique democratique du Congo (RDC) (1999): Principles oj engage­

ment Jor emergency humanitarian. assistance, conclu entre Ie gouverne­

ment de la RDC, Ie Rassemblement Congolais pour la Democratie 

et les agences de l'ONU 
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Angola (1999): Operational criteria for the implementation of hllrnanita­

rian ass istance programmes 

Timor oriental et occidental (1999) : Hum anitarian framework 

R epublique dernocratique populaire de Coree (1999): Principles for 

humanitarian action 

Federation de RlIssie (1999-2000) : Memorandum of understanding bet­

ween the UN and the Government of the Russian Federation on human­

itarian action in the Northern Caucasus et Operational agreement between 

the VVOrld Food Programme and the Ministry of Russian Federation for 

civil difence, emergencies a11d the elimi11ation of consequences of natural 

disasters 

Un bref examen, ci-dessous, des dix exemples venus du 

terrain doit permettre de deterl11.in er si ces textes heterogenes consti­

tu ent une al ternative veritabl e a un enon ce de principes identifies et 

rassembles suite aun processus lance par la Commission des droits de 

l'h o mn,e. D ans Ie cadre d 'une appreciation generale de ces quelqu es 

exemples, ces textes sont analyses selon trois criteres, asavoir les situa­

tiOl,s concernees, les partenaireslacteurs impliques (etatiques, intereta­

tiqu es, non eta tiqu es) et les sta ndards applicables . 

Situations concernees: conclus de maniere ad hoc, ces dix 

tex tes couvrent de mani ere generale des situations d 'urgence, et donc 

d'assistance humanitaire, en temps de con flits armes, internationaux ou 

non, de violence interne ou de desastres naturels; ]a plupart d' entre 

eux ont cependant pour obj et specifique des situations de conilit arme 

interne ou de violence interne. 

Partenaires / actellrs illlpliques : ces textes sont passes entre des 

acteurs interetatiques, a savoir des agences de l'ONU sur Ie terrain ­

en partenariat ou non avec d 'autres organisations humanitaires - avec 

des autorites etatiques, des autorites de facto ou des acteurs non eta­

tiques; parfois, on trouve des entites etatiques et non etatiques dans Ie 

l11eme acco rd. 

Standards applicables: les textes sont destines a couvrir des 

besoins d 'assistance hUl11anitaire. Us metten t l' accent sur Ie droit de la 

population civile arecevoir de l' aide humanitaire et sur celui des orga­

nisations humanitaires a avoir acces aux beneficiaires de cette aide, 
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etant entendu que ces organisations sont elies-memes tenues d'obser­

ver des principes directeurs, tels ceux d'humanite, de neutralite , d'im­

partialite, d'independance, de proportionnalite, de transparence, de res­

ponsabilite, de coordination et de solidarite entre elies. Ces accords 

visent aimpliquer les beneficiaires et les autres acteurs impliques dans 

la mise en ceuvre des programmes d'assistance, en n'lettant l'accent sur 

Ie fait que la protection des droits de l'homme est un aspect important, 

voire une condition fondamentale, de la reussite de l'aide humanitaire. 

Les actions entreprises dans ce but peuvent alier d 'un simple controle 

passif du respect des droits de l'homme sur place jusqu'a une defense 

proactive des droits de l'homme. 

Ces documents visent aimposer aux autorites etatiques et 

aux entites non etatiques les memes responsabilites en matiere huma­

nitaire, au niveau de la protection et de la satisfaction des besoins 

essentiels (sante, alimentation, education, etc.) des populations civiles. 

Ces entites doivent egalement assurer la securite et Ie soutien des 

agences humanitaires dans l'appreciation, la distribution et Ie controle 

des activites d'assistance. 

Les autorites eratiques ont la responsabilite premiere de 

garantir, pour ces populations, Ie respect des droits de l'homme, avec 

un accent particulier mis sur les droits des grollpes vulnerables 

(femm.es, enfants, minorites, personnes deplacees, prisonniers, etc.). 

Pour les acteurs non etatiqlles, les accords font reference au droit inter­

national coutumier des droits de l'homme. Ces droits fondamentaux 

de la population civile sont tires des instruments universels de protec­

tion des droits de l'homme l3 , de droit international humanitaire l4 et de 

13 Declaration universelle des droits de 

I'homme de 1948; Pactes internationaux de 

1966 relatifs aux droits economiques, sociaux 

et culturels, ains i qu'aux droits civils et poli· 

tiques; Convention de 1948 sur la prevention 

et la repression du crime de genocide; Con­

vent ion de 1965 sur I'elimination de toutes les 

formes de discrimination raciale; Convention 

de 1979 sur I'e limination de to utes les formes 

de discrimination a I'egard des femmes; Con­

vention de 1984 contre la torture et autres 

peines ou traitements cruels, inhumains ou 

degradants; Convention de 1989 relative aux 

droits de I'enfant. 

14 Conventions de Geneve de 1949 su r la 

protection des victimes de la guerre et ses 

deux Protocoles add ition nels de 1977; 

Resolution 46/182 de 1991 de l'Assemblee 
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droit international des r€£ugies 'S , ainsi que d'autres traites ou des textes 

non contraignants dans ces trois domaines . Mentionnes specifique­

m.ent dans tous ces accords en tant que droits des destinataires de l'aide 

humanitaire, ils sont les suivants: Ie droit de vivre en securite et en 

dignite, Ie droit a la pleine satisfaction des besoins essentiels, Ie droit de 

recevoir l'assistance humanitaire sans discrim.ination et en fonction des 

besoins essentiels, Ie droit d'etre impliques dans les activites hum.ani­

taires qui les concernent, Ie droit a une protection juridique et effe c­

tive des droits de l'homme, et Ie droit ala protection contre Ie transfert 

force hors du lieu habituel de residence. 

Appreciation generate: ces dix documents ont pour principal 

n1.erite de montrer Ie besoin evident qu 'epro uvent les acteurs du terrain 

de disposer de standards fondamentaux d'humanite, tout en les renfor­

cant dans la conviction qu'il faut poursuivre l'identification de tels 

principes par Ie processus multilateral lance au sein de la Commission 

des droits de l'honm1.e de I'ONU. En e£fet, ces dix accords ne satisfont 

pas tous les criteres aremplir au titre des standards fondamentaux d 'hu­

manite, car ils ne s'appliqu ent pas dans toutes les situations ni atous les 

partenaires/ acteurs impliques. De plus, la liste des standards contenue 

dans ces dix accords est loin d' etre complete au regard de ceux figurant 

deja dans la Declaration de Turku de 1990 et de ceux issus de plusieurs 

sources emanant de recents developpements internationaux. 

Sources a partir desquelles identifier des standards 

fondamentaux d'humarute 

Le processus en cours visant aidentifier et arassembler, en 

un seul enonce, des standards fondamentaux d'humanite peut s'ap­

. puyer sur les sources suivantes: 

generale sur les principes directeurs relatifs a 15 Convention de 1951 relative au statut 

I'aide humanitaire d'urgence; Declaration de des refugies et Protocole relat if au statut des 

Turku sur les standards human itaires min ima refugies de 1967; The Asian-African Legal 

de 1990; Code de condu ite pou r Ie Mouve­ Consultative Com mittee's Princip les on the 

ment international de la Cro ix-Rouge et du Treatment of Refugees of 1966 ; Principes 

Croissa nt-Rouge et pour les ONG lors des ope­ directeurs relat ifs au de placement de per­

rations de secours en cas de catastrophe, sonnes a I'interieur de leur propre pays de 

1995· 1998. 
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Premiere source: de l'avis general, l'etablissement des 

Tribunaux penaux internationaux pour I'ex-Yougoslavie et pour Ie 

Rwanda, mais surtout l'adoption du Statut de la Cour penale interna­

tionale (Cpr) de 1998 sont des evenel11.ents determinants en vue du 

renforcement du respect des droits de I'honm1e et des regles et prin­

cipes hUlTl.anitaires a l'echelle mondiale. Les crimes couverts par Ie 

Statut de la cpr (pas encore entre en vigueur) constituant des actes 

illegaux en droit international, ils permettent, en fait, d'identifier les 

droits proteges par les droits de l'homme et Ie droit hUl11anitaire ares­

pecter en toutes circonstances16.Tel est Ie cas du crime de genocide ' 7 et 

des crimes contre I'humanite l 8 D'oll l'il11.portance du Statut de la cpr 

pour la question des standards fondamentaux d'humanite. L'article 7 

du Statut pourrait particulierement constituer une source importante 

de tels principes, etant entendu que cette disposition ne fournit pas un 

catalogue de droits, mais plutat des principes de conduite prohibee. 

En outre, Ie Statut de la Cour penale internationale recon­

nait, pour la premiere fois au niveau universel, la responsabilite penale 

individuelle d'acteurs non etatiques, en criminalisant les actes perpe­

tres par les individus ou membres d'un groupe jusqu'alors consideres, 

par leur nature meme, relever de la responsabilite de representants de 

I'Etat ou de tiers agissant avec leur accord ou connivence l9 Ainsi, la 

16 En matiere de crimes de guerre, Ie Statut 

de Rome limite Ie champ de competence de la 

CPI aux conflits armes ne presentant pas un 

caractere internat ional et ne s'appl ique pas 

aux situations de troubles ou de tens ions 

internes telles que les emeutes, les actes de 

violence sporadiques ou isoles et les actes de 

nature similaire . Statut, art. 8, par. 2 d) et f) 

(libelle du texte repris du Proto cole II, art. 1" , 

par. 2) . 

17 Voir Ie Statut de la CPI, art. 6: actes com· 

mis dans I' intention de detruire, en tout ou en 

partie, un groupe national, ethnique, racial ou 

religieux, tels Ie meurtre, I'atteinte grave aI'in· 

tegrite, la soumission intentionelle du groupe 

ades conditions d'existence devant entrainer 

sa destruction phys ique, des mesures visant a 
entraver les naissances et Ie transfert force 

d'enfants du groupe vers un autre groupe. 

18 Voir Ie Statut de la CPI, art. 7: meurtre, 

exterm ination, reduction aI'esclavage, depor· 

tation ou transfert force de populations, 

emprisonnement ( ...), torture, vio l, esclavage 

sexuel, prostitution forcee, grosse sse forcee, 

steri lisation forcee et tout autre forme de vio· 

lence sexuelle de gravite comparable, perse· 

cution de tout groupe ou de to ute collectivite 

identifiable, etc. 

19 Voir Ie Statut de la CPI, art. 1" , art. 7, 

par. 2 a), art. 8, par. 2 f), art. 25 et art. 27, par.l. 
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cpr tient responsables de leurs actes egalement les ac teurs non eta­

tiques qui ont commis, en temps de paix ou de guerre, Ie crime de 

genocide et des crimes contre l'humanite, ainsi que des crimes de 

guerre en temps de conflits armes international ou interne. 

Deuxieme SO I4Yce: une autre source importante permettant 

d'identifier des standards fondamentaux d'humanite est donnee par 

l'article 4 du Pacte international sur les droits civils et politiques, qui 

enumere des droits auxquels on ne peut deroger en aucune circons­

tance ni temps20 

Le Comite des droits de l'hon11lle est en train d'elaborer 

une deuxieme ObseIVation genera Ie relative al'article 4 du Pacte - dont 

l'adoption est prevue en 2001 -, qui pourrait cOlnpleter Ie cas echeant 

la liste des droits intangibles. Ainsi , Ie Com.ite pourrait etendre - par 

interpretation de l'article 4, chillie 1 en relation avec ['article 4, chif­

fre 2, du Pacte - la liste des droits auxquels on ne peut en aucun cas 

deroger al'interdiction de la «discrimination fondee uniquement sur 

la race, la couleur, Ie sexe, la langue, la religion ou l'origine sociale». 

Cette liste pourrait, par exemple, couvrir egalement la garantie, pour 

toute personne alleguant une violation d 'un droit reconnu par Ie 

Pacte, de disposer en tout temps d'un recours utile sur Ie plan national, 

tel que contenu aI'article 2, chifIre 3, lettre a, du Pacte. Dans Ie meme 

contexte, il sera egalement interessant de constater si Ie COlnite des 

droits de I'homme estime que Ie droit aun prod:s equitable (ou, tout 

au moins , certains de ses elements les plus essentiels) est intangible dans 

la mesure ou il garantirait Ie controle du respect de tous les autres 

droits non derogeables. En outre, ce droit devrait etre egalement 

garanti dans des situations de violence interne, puisqu 'ill'est, en temps 

de paL,{ par ['article 14 du Pacte et, en temps de conflits armes, par Ies 

Conventions de Geneve; (dans ce cas, par exemple, par les articles 71 

20 Droit a la vie (art. 6), interdiction de la des lois (art . 15), reconnaissance de la per· 

torture (art. 7), interdiction de I'esclavage sonnalite ju ridique de chacun (art. 16), droit a 
(art. 8, par. 1 et 2), interdiction de I'e mprison' la liberte de conscience et de religion (art. 18). 

nement pour dettes (art. 11), non·retroactivite 
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de la IVe Convention et 75, chiffre 4 , du Protocole I, et par 1'article 6 

du Protocole II, ainsi que par 1'article 8, chiffre 2 c) iv), du Statut de 

la CPI. 

De plus, comme Ie prevoit 1'article 4, chiffre 1, du Pacte, 

les mesures y derogeant ne doivent pas non plus etre incompatibles 

avec les autres obligations qu'impose aux Etats Ie droit international. 

Or, Ie Pacte relatif aux droits economiques, sociaux et culturels, la 

Convention relative aux droits de l'enfant, la Convention sur l'elimi­

nation de toutes les formes de discrimination raciale, la Convention 

sur I'elimination de toutes les formes de discrimination a I'egard des 

felTU11es et la Convention relative a l'esclavage n'autorisent pas de 

derogations, quelles que soient les circonstances, y compris les situa­

tions de violence interne. Du point de vue des droits intangibles, il sera 

interessant de voir quelles conclusions Ie Comite tirera de cette situa­

tion juridique dans sa nouvelle Observation generale. 

De notre point de vue, on peut inferer de la situation 

legale apparemment claire decrite ci-dessus qu'on est ici en presence 

d'une source potentiellement importante de standards fondamentaux 

d'humanite. Prenons pour exemple celui de la Convention relative aux 

droits de l'enfant. Selon Ie Comite des droits de l'enfant21 , cette 

Convention s'applique en tout temps22, a1'exception des articles qui 

prevoient eux-memes la possibilite de faire I'objet de restrictions23, 

ainsi que de 1'article 38, qui concerne la participation d'enfants aux 

conflits armes. Le Protocole facultatif concernant I'implication d' en­

fants dans les conf]its armes semble bien etre aussi applicable en tout 

temps, aI'exception des dispositions specifiques relatives ala participa­

tion d'enfants aux hostilites24 . A cela s'ajoute que l'article 4, clliffre 1, 

du Protocole s'applique sans equivoque aucune aux groupes armes. 

En outre, on peut se demander ce que Ie Comite infere­

ra - du point de vue des droits intangibles - du fait que certaines dis­

21 Rapport sur sa deuxieme session du 23 Art. 10, ch. 2, art. 13, ch . 2, art. 14, ch. 3, 

19.10.92, par. 67, Doc. CRC/C/lO. art. 15, ch . 2. 

22 Voi r art. 2 et I'absence de clause gene· 24 Texte reproduit dans RICR, n° 839, sep· 

rale de derogation. tembre 2000, p. 807. 

http:19.10.92
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positions materielles du Pacte ne peuvent pas faire l'objet de reserves, 

comme Ie precise Ie paragraphe 8 de l'Observa tion genhale 24 (52) de ce 

mbne Comite. 

Troisieme so urce : une autre source non moins importante 

permettant d 'identifier des standards fondamentaux d 'humanite reside 

dans les normes conventionnelles - en particulier l'article 3 commun 

aux Conventions de Geneve et leur Protocole II, applicables en temps 

de conflit interne -, ainsi que dans les normes coutun1.ieres du droit 

international humanitaire.Vu que de nombreuses dispositions des trai­

tes du droit international humanitaire codifient du droit coutun1.ier, 

I' etude que Ie CICR devrait publier en 2001 sur les regles coutu­

n1.ieres du droit humanitaire - en ve rtu du mandat donne par la 

XXVI" Conference internationale de la C roix-Rouge et du 

Croissant-Rouge en 1995 - permettra p euH~ tre d'y voir plus clair 

quant aux regles applicables aux conflits armes internes et quant au 

champ d 'application , dans la pratique, de I'a rticle 3 conllnun aux 

Conventions de Geneve et du Protocole additionnel II. 

Quntrieme sO llrce : une autre source valable d 'identification 

des standards fondamentaux d 'humanite est constituee par les 

Principes directeurs relatifs au deplacement de personnes al'interieur 

de leur propre pays, soumis ala Commission des droits de l'homme en 

1998 par Ie representant special du secretaire general sur les personnes 

deplacees25 . Ces principes directeurs regroupent les normes du droit 

international des droits de I'honllne, du droit humanitaire et du droit 

des refugies applicables aces personnes en toute situation, y compris 

cell es de violence interne 

Cinquierne sO ll rce : un e autre source possible d 'identification 

de standards fondamentaux d'humanite pourrait etre la Declaration 

adoptee Ie 14 octobre 1998 a Istanbul, par I'Organisation internatio­

nale du Travail, relative aux principes et droits fondamentaux au travail. 

25 Doc. E/ CN.4/1998 /53/Add. 2 et A/54/ de co lons» , Rapport final du Rapporteur spe· 

409. Voir aussi Ie projet de « Declaration sur cial sur les droits de I'homme et les transferts 

les transferts de population et I' implantation de population, doc. E/CN.4/Sub. 2/1997/23. 

http:humanitaire.Vu
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La partie centrale de la Declaration est un enonce clair et simple de 

quatre principes les plus essentiels tires des huit Conventions les plus 

fondamentales de I'OIT, asavoir les Conventions 29,87,98,100,105, 

111,138 et 182. II s'agit de la liberte syndicale et reconnaissance effec­

tive du droit;} la negociation collective; de I' elimination de la discri­

mination en matiere d' emploi et de profession; de I' elimination de 

toutes les formes de travail force ou obligatoire; de l'abolition effective 

du travail des enfants (seuls ces deux derniers principes semblent per­

tinents au regard des standards fondamentaux d'humanite). 

Propositions d'actions 

Comme Ie precise la resolution 2000/69 de la Commis­

sion des droits de I'horruTle, Ie processus d'identification de standards 

fondamentaux d'humanite se poursuit sur la base des sources indiquees 

ci-dessus. Pour donner;} ce processus une impulsion peut-etre defini­

tive, un petit groupe d' experts en droit international humanitaire et en 

droit international des droits de l'homme (compose de representants 

d'E-tats favorables aux standards fondamentaux d'humanite, du Haut 

Commissariat aux droits de l'homme, du CICR, ainsi que des univer­

sitaires et des ONG) , pourrait se reunir, par exemple ;} Geneve et si 

possible avant la prochaine session de la Commission des droits de 

l'homme, en mars/ avril2001 . Le but de la reunion serait d'identifier et 

de rassembler, ;} partir du droit international pertinent, des standards 

fondamentaux d'humanite applicables en tout temps et en toutes 

situations, et ;} tout acteur etatique, interetatique et non etatique, ainsi 

qu';} tout individu; ceci, de maniere ;} combler les insuffisances de la 

protection de la personne dans les situations de violence interne, 

en levant toute ambiguite et incertitude dues au manque apparent 

de regles de droit international clairement applicables en de telies 

circonstances. 

La methode d'identification des standards fondamentaux 

d'humanite pourrait consister en une compilation et une analyse des 

normes juridiques en vigueur du droit international humanitaire et 

des droits de l'homme (et des refugies), de maniere amettre ainsi en 

place un cadre global de standards fondamentaux d'humanite prote­

geant la personne en tout temps et toutes circonstances. Sur Ie plan de 
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la technique juridique a adopter pour compiler et analyser ces stan­

dards, on pourrait proceder, en particulier, par deduction: on compare­

rait ainsi les droits conferes en temps de paix a ceux conferes dans les 

situations couvertes par l'article 4 du Pacte relatif aux droits civils et 

politiques, et a ceux contenu dans l'article 3 commun aux Conven­

tions de G eneve et dans son Protocole additionnel II, qui imposent des 

obligations minimales de protection de la personne en temps de 

conflit arme non international. 

Une fois ces principes identifi es et rassembles, 1es Etats 

favorables aux standards fondamentaux d'hLllnanite - provenant de 

preference de plusieurs region du monde - pourraient, dans un com­

munique a ca ractere politique, se referer aJ' enonce de principes pre­

pare par ces experts internationaux et les porter, de 1a mani ere 1a plus 

appropriee possible, a la connaissance de la Commission des droits de 

l'homme. Ceci, a titre de contribution au debat mene dans les 

enceintes competentes sur Ie renforcem ent de 1a protection de l' etre 

humain dans toutes les situations, en vue de pronlOuvoir Ie processus 

en cours concernant les standards fondamentaux d'humanite, COlTlIne 

Ie precise la resolution 2000/ 69. 

Un cadre approprie pour ce faire pourrait etre Ie reseau 

informel d 'Etats rassembles dans Ie Groupe de Lysoen sur la securite 

humaine (constitue en mai 1998 a l'initiative de la Norvege et du 

Canada) . Ce Groupe compte ac tuellem ent 13 membres (y compris les 

deux precedents), soit : Autriche, Chili, Grece, Irlande, Jordanie, M ali , 

Pays-Bas, Senegal, Slovenie, Suisse et Thai'lande, avec]'Afrique du Sud 

comme o bservateur). Son but est de faire progresser, sur Ie plan inter­

national, des themes importants relati fs a la securite humaine (par 

exemple, acteurs non etatiques, enfants-soldats, droit international 

humanitaire, Cour penale internationale, armes legeres, mines anti 

personnel) . 

Conclusion 
La protection de la personne par le droit international est 

plus faible dans les situations de violence interne qu 'en cas de con flit 

arm e interne ou international et qu 'en temps de paix. Les standards 

fondamentaux d 'humanite pourraient y remedier. 
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A la croisee du droit international des droits de l'honID'le 

et du droit international humanitaire, dont ils entendent reprendre les 

principes les plus essentiels , les standards fondamentaux d'humanite 

visent a mieux proteger l'etre humain en 'repondant a toute incerti­

tude legale dans les situations de violence interne, Dans ces situations, 

ils illustrent la complementarite, la convergence et l'interaction de ces 

deux branches connexes du droit international, dont l'objectif com­

mun est la sauvegarde de la dignite humaine, meme si leurs racines, 

leur nature et leur teneur sont differentes26 : d'une part, les droits inhe­

rents a la personne, que l'Etat doit respecter et proteger contre toute 

atteinte, d'autre part, les regles de bonne conduite imposees atoutes les 

parties aun conflit anne. 

En depit de cette dillhence d'approche, des ponts existent 

entre Ie droit international humanitaire et les droits de [,homme. C' est 

notanunent Ie cas en temps de conflit anne interne, avec tout particu­

lierement l'article 3 commun alL'C Conventions de Geneve et les 

articles de fond du Protocole additionnel II, qui sont des dispositions 

relevant des droits de l'homme. C'est aussi Ie cas de dispositions appli­

cables en tout temps , tels les droits intangibles - et peut-etre de dispo­

sitions de fond des conventions speciales de protection des droits de 

l'homme, telle la Convention relative aux droits de I' enfant et son 

Protocole facultatif concernant l'implication d ' enfants dans les conilits 

armes -, ainsi que des articles 6 (crime de genocide) et 7 (crimes 

contre l'humanite) du Statut de la Cour penale internationale. 

Com.me ces exemples Ie montrent bien, il est donc pos­

sible de trouver un langage commun aux droits de l'homme et au droit 

humanitaire, sous forme de principes tires de ces deux droits, appli­

cables en tout temps et a tout acteur, qu ' il soit eratiqu e, interetatique, 

26 Sur Ie plan pratique, des ONG de protec' la guerre et la paix impliquant egalement des 

tion des droits de la personne ei des rappor­ acteurs non etatiques, tout en tenant compte 

teurs speciaux (ou experts independants ou de leurs specificites et de leur statut respectifs. 

representants speciaux du secretaire general) Voir R. Brett, «Non-governmental human rights 

de la Commission des droits de I'homme appli ­ organizations and international humanitarian 

quent de plus en plus les principes du droit law», RICR, nO 831, decembre 1998, p. 531 et 

international humanitaire et/ou des droits de su iv. 

I'homme dans des situations ami-chemin entre 
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non etatique ou qu'il s'agisse d'un individu. Ce pourrait etre la tache 

du petit groupe d'experts internationaux mentionne plus haut dans 

nos propositions d'actions. 

Une fois identifies et rassembles en un seul enonce, apres 

avoir ete portes a la connaissance de la Commission des droits de 

l'homme de l'ONU par des Btats favorables a cet exercice, les stan­

dards fondamentaux d'humanite devraient etre diffuses tres largem.ent 

(Btats, acteurs non etatiques, acteurs institutionnels du terrain, organi­

sations et institutions internationales27 , ONG, presse, etc.) et faire l'ob­

jet de mesures consequentes de sensibilisation, d' education et de for­

mation de tous les protagonistes potentiellement concernes. Ces 

standards fondamentaux d'humanite serviraient done, avant tout, d'ins­

trum.ent pedagogique destine a assurer un meilleur respect et une 

meilleure promotion des regles de droit international humanitaire, des 

droits de l'honune et des refugieS28 . 

27 Tout particulierement a l'Organisation 

pour la securite et la cooperation en Europe 

(OsCE), qui a fait reference a plus ieu rs 

reprises ces dernieres annees a la question 

des standards fondamentaux d'humanite 

dans ses Documents sur la dimension 

humaine et qui, a l'initiative de la presidence 

suisse de l'OsCE de 1996, a tenu un seminaire 

d'un jour consacre ace theme (Vienne, 1996). 

28 Ce serait egalement une maniere effi­

cace de repondre a la res. 5/1999/1265 du 

Conseil de securite, qui demande a titre 

urgent a to utes les parties a des conflits 

armes de respecter strictement leurs obliga­

• 


tions souscrites au titre du droit international 

humanitaire, des droits de l'homme et du 

droit international des refugies. Cette resolu ­

tion faisait suite au rapport du secretaire 

general de l'ONU au Conseil de securite sur la 

protection des civils en temps de conflits 

armes (5/1999/957), qu i porte sur la mise en 

uuvre et Ie respect des droits de l'homme et 

du droit international humanitaire, Ie role des 

acteurs non etatiques, les developpements 

recents en matiere de legislation penale inter­

nationale et la question des droits auxquels 

on ne peut deroger dans Ie Pacte sur les droits 

civils et politiques. 
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Abstract 

What future for fundamental standards of humanity? 
by JEAN-DANIEL VIGNY AND CECILIA THOMPSON 

This article focusses on the issue of fundamental stan dards of 
humanit}" a set of principles to riflect both international human rights 

and humarll'tarian law, as a means to address the insufficient protection 

ofpersons in situatioHs of internal violence. Such fundamental standards 

of humanity, applicable at all time;~ in all circumstances and to all 

parties, are necessary to address four areas: 1) States are not party to 

inteYl1ational instruments; 2) humarl rights obligations are derogated 

from; 3) international hurnanitarian law is rlot applicable or is 50 but is 

not applied; arld 4) nOrl-state actors may not be bound by obligations 

ullder international laUl. The article provides an overlliew of the steps 

taken by the international community to address the issue, discusses the 

sources of international human rights law, humanitarian law and rifugee 

lawfrom which fumiamental standards of humanity could be drawn, and 

suggests further steps to be taken. The authors are convinced that funda­

mental standards of humanity would serve as an educational tool to 

enhance ~fJective implementation of relevant internationallaUl. 
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International humanitarian law 
and irregular warfare 
Lessons learned in Latin America 

by 
JOAQuiN CUADRA LACAYO 

T 
he political and military strategies of the parties in conflict 

form the baseline for discussion of international human­

itarian law in relation to wars involving irregular forces. 

Depending on developments in the conflict and the con­

text, such a discussion can shift from the political to the legal sphere. 

Any irregular force is initially a political and social reaction to the exist­

ence of a political system. that contains within itself the fundamental 

cause of the conflict. Insurgent movements should therefore be viewed 

more as a consequence than as a cause or a solution. This implies that 

there is an inevitable dose of fanaticism in their thinking, and their 

development to a more mature stage will depend on a wide variety of 

factors, from the nature of the conflict and the characteristics of the 

guerrilla group to the level of development and recognition reached 

by both the insurgent movement and the conflict. 

An examination of events in Latin America from the 

late 1960s to the 1990s reveals a broad range of conduct on the part 

of insurgent forces. On the one extreme are Uruguay's Tupamaro 

General JOAQuiN CUADRA LACAYO is a former Chief of Staff of the Nicaraguan 

National Army. Text prepared for a round table organized by the International 

Committee of the Red Cross in Geneva, June 2000. 
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guerrilla fighters of the 1970s, who were closest to the "Robin Hood" 

type of behaviour. On the other are the guerrilla fighters of Peru's 

Shining Path in the 1980s and 1990s; they could clearly be considered 

a terrorist group, governed by no rules but their fanaticism .. 

The degree of social polarization and the socio-educa­

tional characteristics of the insurgency in each country gave rise in 

Latin America to a variety of political and military strategies, which 

were reflected in different types of conduct as regards humanitarian 

rules . A mix of religions and the predominance of indigenous and 

peasant peoples spawned more radical movements, longer conflicts and 

greater disregard for humanitarian law. This was not as common in 

forces with urban social components, a higher level of education and 

greater political emphasis and interest. 

Guerrilla movements in fact invent their own rules of 

humanitarian conduct and do not act, as States do, on the basis of their 

knowledge of the law, but rather as a matter of political expediency. 

The result can be positive when the priority is political and the aim is 

to win supporters from a broad range of social and political back­

grounds, or negative when ideology plays a more prom.inent role and 

the aim is to maintain support within a narrower social spectrum. It 

can thus be said that every insurgent n1.ovement has a political code of 

conduct that in practice becomes its rules of humanitarian law with 

regard to the population, prisoners, the wounded, etc. 

Guerrilla in Latin America 

In only two Latin American countries have insurgent 

movem.ents succeeded in gaining power: in Cuba in 1959 and in 

Nicaragua in 1~79 . Both movements were characterized by relatively 

low levels of fanaticism and a more advanced humanitarian approach 

than other guerrilla movements in the region. In victory, Nicaragua's 

insurgents preferred to have government soldiers surrender rather than 

to annihilate them, treated their prisoners well, did not stage 

large-scale executions of spies, and upheld a policy of respect for 

and protection of the civilian population. Neither in Cuba nor 

in Nicaragua did guerrillas systematically resort to the practice of 

abductions. 
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By refraining from using abductions as a source of funds , 

the Nicaraguan guerrillas were able to isolate the government, avoid 

extreme social polarization and keep the sympathies of even the 

broadest social classes. The political implications of this type of con­

duct played a decisive role in their overthrow of the governm.ent.Their 

strategy was based on winning over a majority of the country's in­

habitants. The chief aim of both the Sandinistas and Cuba's 26th July 

MOVelTlent was to break down and isolate the enemy. In Cuba, gov­

ernment troops were even incorporated into the rebel forces. Indeed, 

in the final stage of the war, the 26th July Movement had numerous 

soldiers and officers from the army of dictator Fulgencio Batista in its 

ranks. 

There were worse dictatorships in Latin America than 

those of Somoza in Nicaragua and Batista in Cuba, and in some cases 

they faced stronger guerrilla movements that were nevertheless 

defeated, as for example in Guatemala. There is therefore an inherent 

connection between observing humanitarian law and the degree of 

success of the strategies of both insurgents and government forces . 

El Salvador's Frente Farabundo Marti was far superior 111 

military terms (men, weapons, capacity and territory under its control) 

to the guerrilla forces in Cuba and Nicaragua, yet it did not win a 

military victory. Its failure to do so was undoubtedly the result of a 

number of factors, among them the negative repercussions of the sys­

tematic kidnapping of industrialists during the 1970s, which affected 

its political ability to gain supporters and make alliances. A violation of 

humanitarian law thus ended up undermining the strength of its own 

forces. 

The abductions provided El Salvador's guerrillas with 

plentiful financial resources, but they also polarized the conflict, 

prompted greater repression and prevented the internal isolation of the 

government.The guerrillas also had a far greater tendency to execute 

spies - a practice which occasionally reached considerable propor­

tions - and this polarized popular opinion even further. On the other 

hand, they achieved a level of military discipline unmatched by any 

other insurgent force in Latin Anlerica, and in the final days of the war 

were able to incorporate humanitarian law almost formally into their 
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structure. They captured and secured the surrender of thousands of 

prisoners, including high-ranking officers, and treated them in accord­

ance with humanitarian law, with the cooperation of the International 

Committee of the Red Cross. Their main reason for treating prisoners 

humanely was to reduce their own material and human costs in battle 

by ensuring surrender. 

In the case of Nicaragua, the political doctrine governing 

the insurgent forces can be sunu11arized by the slogan "Implacable in 

com.bat, generous in victory", a simplified and primitive code of con­

duct that was also highly creative in terms of humanitarian law, in par­

ticular the treatment of prisoners. What it taught the guerrillas about 

the treatment to be accorded the enerny was automatically reflected in 

the way they treated the population and in other areas of humanitarian 

concern. 

That political slogan was probably more effective than a 

few fonnal courses on humanitarian law. It sUl11med up an ethical and 

political attitude that guided the insurgents. Demonstrating that they 

were more humane than the enemy and breaking the latter's will to 

fight with an act of compassion was one of the basic methods of the 

Sandinista forces. 

The slogan's impact continued to be felt many years later, 

when the insurgent forces had become the Sandinista People's Army 

and were fighting the Nicaraguan Resistance. In 1986 a militia force 

shot down a plane piloted by Americans attempting to bring weapons 

and ammunition to the Resistance. An American citizen, Eugene 

Hassenfus, was taken prisoner and treated in accordance with the rules 

of humanitarian law, not by regular army troops but by militiam.en 

who were not acting on orders from higher up, at a time when our 

country's rejecti~n of United States policy was at its height. 

The Nicaraguan people have a gift for self- expression that 

explains why there are so many Nicaraguan writers and poets. The 

above-mentioned slogan and others like it were useful means of build­

ing a bridge, using this cultural characteristic shared by all 

Nicaraguans, to those whom it would have been very difficult to reach 

with the message of humanitarian law from the position of an insur­

gent force fighting a war. In the case of Nicaragua as in any war, there 

http:militiam.en
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were serious human rights incidents on both sides, but in comparative 

terms there were less assassinations and killings than in El Salvador, and 

we did not experience the genocide seen in Guatemala. 

In Nicaragua, the victors executed fewer people than in 

Cuba; many members of Anastasio Somoza's former National Guard 

were taken prisoner and released after several years ' behind bars. This 

probably explains why our reconciliation process was so successful. We 

had far fewer problems of post-war violence than Guatemala and El 
Salvador, and the current situation of political polarization is a logical 

development more closely related to the democratic learning process 

than to the desire for revenge. 

The observance of humanitarian law by an insurgent force 

is determined by various factors: the desire for revenge, the degree of 

ideological fanaticism, the level of education of the combatants, and 

the practical difficulties that compliance with humanitarian law can 

create for an irregular force fighting a war. 

The desire for revenge and ideological fanaticism are 

related to the factors that gave rise to the conflict, and these factors are 

quite directly related to the conduct of government troops. The belief 

of some conventional armies that in certain circumstances observance 

of humanitarian law detracts from the effectiveness of their military 

operations is a serious mistake, because violations of the law lead to 

more radical attitudes and have the potential to exacerbate the con­

flict . Whether it is applied by insurgent or government forces, a mil­

itary strategy that incorporates respect for humanitarian law gives 

those forces a strategic military edge. In a conflict in which resentment 

runs high and there is a risk of extreme ideological polarization, the 

leaders will have to display great maturity and political skill if they are 

to hold sway in very adverse conditions. 

The members of insurgent forces tend to have very little 

education. The ability to create a force that responds well to discipline, 

strategy and the rules of humanitarian law depends, among other 

things, on the level of education of the leadership structure, 

middle-ranking officers and combatants. The worst combination is 

ideological fanaticism at the top and little or no education further 

down the ranks. The existence of large numbers of middle-ranking 
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officers with a fair or good education leads to greater critical awareness 

and possibilities for positive developnLent, allowing the movement 

to grow out of the inevitable phase of fanaticism that prompts its 

elnergence. 

In Nicaragua, many of the FSLN militants were young 

city-dwellers who had a basic education; in fact, the FSLN's funda­

mental strategy was one of urban insurrection, as far as the term 

"urban" can be used in the context of a pre-eminently agricultural 

country with no big cities. The nuin thing in Nicaragua was that the 

Sandinista fighters not only had some education, but also had a more 

highly developed cultural framework for having lived in towns, regard­

less of the country's level of development. 

In El Salvador, the majority of FMLN fighters were of 

peasant origin. The lTlOVement nevertheless had a large contingent of 

middle-ranking urban leaders with a higher or nLedium-level educa­

tion, who mixed with young educated peasants having benefited from 

a 1960s educational reform that had brought basic and medium-level 

education to rural areas. Because of this, the Salvadoran guerrilla forces 

were even able to run educational programmes for the combatants and 

the population; after the conflict those programmes were taken up by 

the govenmLent and incorporated into its plans. 

Education is one reason for the high degree of develop­

ment and military effectiveness of the Salvadoran guerrilla forces. It 
explains why they were able to incorporate humanitarian law into the 

training of their forces and to demand that the government armed 

forces respect it. On the other hand the guerrilla groups in Guatemala 

and Peru , with their broad indigenous bases, did not even share the 

same language, were very backward in educational terms, had serious 

ideological differences, and were led by people carrying a heavy load 

of religious and/or political ideology. This is a serious obstacle to 

efforts to apply humanitarian law and makes conflicts more cruel and 

intractable. 

The practical difficulties that arise when an insurgent 

force applies humanitarian law can only be overcome if that force 

understands that applying the law will give it a strategic advantage. 

Holding an enemy captive or caring for a wounded opponent when 
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resources are scarce for your own men is less difficult if that rule has 

been incorporated into military procedure as a part of strategy. If such 

is not the case, ethical considerations will not carry enough weight and 

are unlikely to be accepted and applied by the combatants. 

Insurgent forces face much greater difficulty in dealing, 

for example, with the risk that a spy represents for the lives of mem­

bers of its support networks. Handling the complications of formal 

arrest, captivity and lawful trial, and finally having to consider the 

possibility of releasing an enemy spy, is probably one of the thorniest 

humanitarian issues for insurgent forces . It is sometimes less compli­

cated for them to grant proper treatment to an enemy soldier who has 

surrendered than to a spy. That is why summary executions are one of 

the most frequent violations of the law among guerrilla groups of all 

ideologies. 

When each side enjoys equal support from the popula­

tion, violations affecting civilians can take on dramatic proportions. A 

longer conflict carries a far greater risk that this will happen, and the 

treatment the civilian population receives as a result of the polarization 

of opinion does not bode well for the implementation of human­

itarian law.This was less the case in Nicaragua than in Guatenula and 

EI Salvador; it is one of the biggest problems at present in Colombia, 

where the regions under the influence of one or the other of the par­

ties are relatively well-defined, and the conflict between them is taking 

the form of constant attacks on civilians. 

Lessons learned 

In the light of the above, four main conclusions can be 

drawn m terms of the application of humanitarian law in irregular 

wars: 

1. 	The warring parties must see it as being to their advantage to apply 

humanitarian law. 

2. Simple and creative means must be found to convey the message of 

humanitarian law. 

3. The true neutrality of civilians must be fostered and protected. 

4. 	Means must be found of securing some form of international 

recognition of the insurgents . 



948 INTERNATIONAL HUMANITARIAN LAW AND IRREGULAR WARFARE 

As concerns the first point, the idea is to apply the same 

rule as when steering a conflict towards a negotiated settlement. It 

would be very hard for the parties to accept the idea of a negotiated 

end to the conflict if the result is not to their advantage and if their 

objectives are not met at least in part. The parties somehow have to be 

convinced of the fact that their conduct in hununitarian terms gives 

them advantages, which may be military or political, and that those 

advantages will lead to an outcome that favours the party that has 

complied more closely with humanitarian law, whether it is a nego­

tiated settlement or a military victory. 

This approach to promoting the application of humani­

tarian law, even if initially adopted by the parties in the interests of 

gaining the upper hand, is in practice much more likely to result in 

negotiation than in conflict, whatever the intentions of the parties. In 

EI Salvador, exchanges of prisoners and the evacuation of the 

war-wounded paved the way for the dialogue, humanitarian agree­

ments and political negotiations that put an end to the war. In 

Nicaragua, the Hassenfus case was useful in creating the conditions 

that subsequently led to an understanding with the United States. 

When it comes to the second point and to ways of teach­

ing hUlTlanitarian law, the baseline is that where there is a conilict there 

will, as a rule, be serious shortfalls in education or major cultural bar­

riers. This hampers understanding and acceptance of the rules of con­

duct laid down by humanitarian law. The slogan "Implacable in com­

bat, generous in victory" is a remarkably eloquent example of the 

advantage of creative teaching, since the educational aim is achieved 

with very few words. Discovering a relationship between the rules of 

humanitarian law and the cultural values of a country in conflict can 

make it easier to 'build bridges between those concerned. It is therefore 

essential to discover links between the ethical values of the country's 

culture and humanitarian Jaw. 

The third point, which refers to the neutrality of civilians, 

is based on the fact that in an internal conflict each party is striving to 

gain the support of the population, while at the same time intimidat­

ing or persecuting that population for the support it gives to the 

adverse party. Ultimately, civilians become targets and the number of 
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violations of humarutarian law goes up. Insofar as a conflict within a 

country affects the interests of its inhabitants, they are not all likely to 

be neutral. Nevertheless, civil wars do not take place with the approval 

and participation of the majority of the citizens. 

It is therefore im.portant not only to teach combatants to 

respect civilians, but also to educate the population about what consti­

tutes effective neutrality, so that it can reduce its own risks. Promoting 

neutrality among civilians and teaching them to handle neutrality 

vis-a.-vis the parties of the conflict can not only help reduce the num­

ber of violations of humanitarian law but also attenuate the ferocity of 

the fighting. Indeed no matter how intractable a conflict, there will 

always be some sectors of the population that do not want war and 

most people will not want to become involved. 

The final point concerns the importance of international 

recognition of insurgent mOVelTlents as a m eans of getting them to 

apply humanitarian law. Those movements are born and develop in 

isolation, and the most common strategy for defeating them is to 

increase their isolation. A superficial comparison of the guerrilla forces 

in Colombia and El Salvador reveals what a difference it nukes when 

a guerrilla force is recognized or tolerated by States and international 

bodies, as was the case in El Salvador, as opposed to when it is not. 

The Colombian guerrilla movements are characterized by 

their political , logistical and financial independence. As a result, they 

are subject to no rules and their acts have no legal effects; they come 

under no pressure and receive no criticism, encouragement or advice, 

all of which affects humanitarian law. The present Colombian govern­

ment is changing that situation and trying to m ake the guerrillas an 

active subject of foreign policy. 

In El Salvador, the guerrillas were recognized by the gov­

ernments of France and Mexico in 1982, a very controversial decision 

at that stage of United States policy. Their recognition played a n"lajor 

role in slowing down the insurgents' process of radicalization and in 

bringing the war to an end with a negotiated settlement. Obviously 

every process differs in this respect, but recognition is vital. 

In the case of Nicaragua , the governments of Panama, 

Costa Rica, Venezuela , M exico and even the United States under 
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President Carter adopted a policy of tolerance towards the Sandinista 

Front during the struggle against Somoza 's clictatorship, enabling the 

Front to develop its international relations without hindrance. This is 

one of the reasons why there was no extreme radicalization in 

Nicaragua, why despite everything the Sandinista revolution eventu­

ally led to free elections and democracy, and why the Sandinista 

People's Army became the National Army of Nicaragua. For the first 

time in the history ofLatin America, an army that was born as a guer­

rilla force and matured as part of a goverIllTlent became an army for 

the nation without political overtones. 

It was no simple process: the birth of the National Army 

was marked by drastic cuts in personnel in the midst of economic cri­

sis and the mistrust of many sectors. Today, however, the Nicaragu an 

Army, non-partisan and professional, is one of the country's most pres­

tigious institutions. 

In this way humanitarian law was transformed from a 

political slogan used by guerilla forces to a profound institutional 

pledge, in the hands of officers trained in the principle that their fun­

damental obligation is to defend the territory and protect the security 

of all Nicaraguans, no matter what the shade of their opinions. 

• 
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Resume 

Droit international humanitaire et guerilla - Le~ons 

d'Amerique latine 
par JOAQUIN CUADRA LACAYO 

Ancien chif d'etat major des forces armees du Nicaragua, Ie 
ge11eral Cuadra Lacayo elmil4e Ie role du droit international humanitaire 

dans la tactique des cluifs, lars des insurrections des cinquante demieres 

armees en. Amerique latine (notammenf aCuba, en EI Saillador et au 

Nicaragua). II arrille notammenf ala conclusion que les regles humani­

faires sont mieux respectees si leur utilite pour la lutte il15urrectionnelle 

est comprise par taus. Le respect d'ul1 rninimum d'humanite dans les 

combats faci/iterait egalement Ie passage aun ordre constitutionne! a la 

fil1 de la lutte. En se riferant a I'exernple du Nicaragua, l'auteur 

50uligne la place importante que Ie droit international humanita/re a 

troullee dans les forces armees, elles-mcme issues des forces insurrection­

nelles. 
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International humanitarian law 
training for multinational peace 
support operations 

Lessons from experience 

I
n recent years, primarily because of the divided views over 

action by UNOSOM forces in Somalia, the question of respect 

for international humanitarian law by United N ations peace­

keeping forces has been the subj ect of controversy and debate. I 

Although the reasons for this turn of events are a source of regret, the 

actual result in heightened awareness is welcome. Peacekeeping and 

related operations are one of the major activities currently engaged in 

by military forces around the world. These operations, like the con­

fli cts that give rise to their establishment, can involve, inter alia, com­

plex issues concerning intra- state conflict, self-determination, rights 

of lTlinorities, and the duties and responsibilities of peacekeepers 

under international humanitarian law.2 Although much has been 

written in recent years abou t humanitarian law and peacekeeping 

operations, little attention had been focused on the practical lTlatter of 

training and dissemination of the relevant provisions among troops 

participating in contemporary peace support operations. Although 

hunun rights and humanitarian law have different historical and doc­

trinal origins,3 human rights too are a key issue in guaranteeing con­

sistent and effective peacekeeping. 4 Nothing can be more contradic-
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tory than a United N ations force transgressing humanitarian law 

standards that have been gradually and painstakingly agreed upon 

during the last sixty years . 

Since 1985, there has been a significant increase in the 

number of peacekeeping missions established, with a corresponding 

increase in the complexity of the mandates. These are often referred to 

as "second-generation" peacekeeping operations. 5 The resolution of 

internal or domestic conflict has been a dominant feature of recent 

operations that involved the setting up of democratic governments , 

culminating in the nation-building attempted for a time in Somalia.6 

Missions of this nature have had more in common with the operation 

conducted by the United Nations in Korea, or the robust peacekeep­

ing carried out in the Congo during the 19605, than with the more 

traditional peacekeeping forces prevalent during the 1970s and 1980s.7 

Such operations have been authorized or mandated by the United 

1 See, for example, Symposium on 

Humanitarian Action and Peacekeeping 

Operations, Report, ICRC, Geneva, 1994 (here· 

inafter Symposium); Mart in Meijer, "Notes on 

the conference on 'The UN and International 

Humanitarian Law' (Geneva, 19-20 October 

1995)", International Peacekeeping, Vol. 2, 

No.6, 1995, p. 137; and "Report on the inter­

national workshop 'Towards a Future for 

Peacekeeping: Perspectives of a New 

Italian/German Co-operation' (Pisa, 17-18 

November 1995)" , ibid., p. 138. 

2 International humanitarian law denotes 

the whole body of law applicable during 

armed conflict, often referred to as the law 

of armed conflict (jus in bello). See 

C. Greenwood, "Historica l development and 

legal basis", in D. Fleck (ed.), Handbook of 

Humanitarian Law in Armed Conflicts, Oxford 

University Press, 1995, pp. 8-12 . 

3 See T. Meron, "The protection of the 

human person under human rights and 

humanitarian law", UN Bulletin of Human 

Rights 91/1, UN, 1992, pp. 33-45; T. Meron 

and A. Rosas, "A declaration of minimum 

humanitarian standards", AlIL, Vol. 85, 1991, 

pp_ 375 -381. See also l. Doswald-Beck and 

S. Vite, " International humanitarian law and 

human rights law",IRRC, No_ 293, March-April 

1993, pp. 94-119. 

4 Diego Garcia-Sayan, "Human rights and 

peace-keeping operations", University of 

Richmond Law Review, Vol. 29, 1995, p. 45. 

This article deals primarily with the UN 

mission to EI Salvador (O NUSAL) . See also 

D. Forsythe, " Human rights and international 

security: United Nations field operations 

redux", in Castermans, van Hoof and Sm ith 

(eds), The Role of the Nation State in the 21st 

Century, Kluwer, 1998, PP.265-276. 

5 The Blue Helmets - A Review of United 

Nations Peacekeeping, 3rd ed. , United 

Nations, New York, 1996, p. 5. 

6 The United Nations in Somalia, 

1992-1996, United Nations, New York, 1996. 

7 For an overview of peacekeeping see 

B. Simma (ed.), The Charter of the United 

Nations, Oxford University Press, 1995, 

pp. 566-603. 
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Nations and lTlounted in situations of conflict where clashes involving 

local factions or parties and United Nations soldiers were inevitable. 

These have left casualties on both sides, and they have involved both 

combatant and non-combatant alike. 

Although there was originally some doubt about the 

applicability of international humanitarian law to United Nations 

forces, it is now generally accepted that humanitarian law binds 

United N ations forces, whether performing duties of a peacekeeping 

or peace-enforcement nature. S The complexity of contemporary con­

flicts is exacerbated by the fact that ITlany of those participating in 

them are not soldiers of regular armies, but militias or groups of anned 

civilians with little discipline and an ill-defined con1.nund structureY 

Fighters of this nature do not always fit easily into the matrix of inter­

national rules on combatant status. Any intervention by the United 

Nations may, intentionally or otherwise, alter the delicate balance of 

power between the warring parties and cause the United Nations 

forces to be perceived as not impartial or even as hostile. I II Maintaining 

neutrality in these circumstances can present peacekeepers with a 

dilemma, especially when they confront situations in w hich civilians 

are victimized, or when United Nations forces are themselves the sub­

ject of attack. 11 There is also the issue of responsibility for the actions 

or omissions of United N ations soldiers in the field, and what to do 

w hen faced with human rights abuses and breaches of internationa.l 

humanitarian law. The Secretary-General's recent Bulletin on the 

observance by United Nations forces of humanitarian law is also sig­

nificant in this regard, and it imposes a duty on the United Nations to 

ensure that members of United Nations forces are "fully acquainted" 

8 C. Greenwood, "Scope of application of States and upon all armed forces present in situ· 

humanitarian law", in op. cit. (note 2), p. 46. ations of conflict. See Shagra and Zacklin, 

This is not just a practical necessity, but may Symposium, op. cit. (note i), p. 43. 

arise from obligations of States "to respect and 9 Op. cit. (note 5), p. 4. 

ensure respect" for the Geneva Conventions 10 J. Peck, "The U.N. and the laws of war: 

and Protocols " in all circumstances". The How can the world's peacekeepers be held 

essence of the ICRes position is that humani· accountable", Syracuse Journal of Inter· 

tarian law principles, recognized as part of cus· national Law, Vol. 21, p. 288. 

tomary international law, are binding upon all 11 Op. cit. (note 5) , p. 5. 
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with the relevant principles and rules. 12 In this way, interna tional 

humanitarian law is of direct relevance to States contributing contin­

gents to peace support operations, and to the United Nations itself, 

even if they are not formally party to the corresponding international 

treaties. 

Ensuring compliance with humanitarian law, and 

recent developments 

Unfortunately, there is now ample evidence that United 

Nations forces in Somalia and the formerYugoslavia did perpetrate or 

engage in practices and conduct that were contrary to interna tional 

humanitarian law. 13 Up to the debacle of events in Somalia, Canada 

had an excellent reputation as a contributor to peacekeeping opera­

tions. Although Ireland and other countries remain untarnished by 

their involvement in Somalia and elsewhere, there is an urgent need to 

highlight this area of international law and ensure that the record con­

tinues unblemished in the future. There should be no room for C0111.­

placency within any military establishment. In this respect, Ireland and 

other countries can benefit from the lessons learned from the 

Canadian experience. 

12 Section 3, secretary·General's Bulletin: 

Observance by United Nations Forces of 

International Humanitarian Law, sT/sGB/ 

1999/ 13, 6 August 1999. See M. Zwanen burg, 

"The secretary·General's Bulletin on Obser· 

vance by United Nations Forces of Interna· 

tional Humanitarian La~: Some preliminary 

observations", Internatianal Peacekeeping, 

Vol. 5, No. 4-5, 1999, pp. 133'139. Text also 

published in JRRC, No. 836, December 1999, 

pp.812·817· 

13 See Dishanoured Legacy, Report of the 

Commission of Enquiry into the Deployment 

of Canadian Forces to Somalia, Canadian 

Government Publishing, Ottawa, 1997, also 

available at http: //www.dnd.ca.somaliae.htm; 

and "Somalia: Human rights abuses by the UN 

Forces", Africa Rights Repart, London, 1993; 

and Mark Huband, Guardian, 31 December 

1993, p. 6. - The Africa Rights report docu· 

ments a number of grave breaches of the 

Geneva Conventions by several contingents 

in Somalia. Most disturbing is the conclusion 

that these were "not cases of undisciplined 

actions by individual soldiers, but stem from 

the highest echelons of the command struc­

ture" (p. i). Italy and Belgium also instituted 

inquiries into the conduct of their respective 

armed forces in Somalia: Amnesty Inter­

national, "AI concerns in Europe: January· June 

1997", AI Index EUR 01/06/97, p. 1, and "Italy: 

A briefing for the UN Committee Against 

Torture", AI Index EUR 30/02199, p.l0. 
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One of the major stumbling blocks for peacekeeping 

troops is that the relevant law is enshrined in international instruments 

governing the conduct of combatants engaged in armed conflict of an 

international or non-international character. To use a military 

metaphor, these rules are targeted at the combatant or participator, not 

the peacekeeper or observer. However, the use of force by peace­

keepers may trigger the application of the rules, and they are also rel­

evant to observation missions to facilitate identification and reporting 

of breaches. Another serious problem is how to make the rules of 

hUlTlanitarian law accessible and their relevance evident to those most 

responsible for their inTplementation, i.e. the soldiers on the ground. 

The language of the international instruments in question is often 

obtuse and unintelligible. The principles enshrined in those instru­

ments, when combined with a "dumb-down" approach for classroom 

instruction, are often presented in a half-hearted and "touchy feely" 

way that makes the instructors appear out of contact with reality. 

Finding ways to ensure compliance with the rules of 

international humanitarian law has traditionally been a concern of the 

ICRC and of human rights organizations. The widespread breach of 

these rules by parties to the conflict in the former Yugoslavia has 

underscored the issue of non-compliance. In this regard certain factors 

have been identified as contributing to instances of failure to comply, 

in particular ignorance of the law. 14 The establishment of war crimes 

tribunals and the accompanying publicity will go a long way towards 

eroding the cynical assumption that the laws of war are not enforce­

able. War crimes trials can take many forms, and at present the 

International Criminal Tribunal for the former Yugoslavia (ICTY) is 

probably the best known. Such tribunals are not a new phenomenon 

in that they have also been established in the past under international 

agreements, like that at Nuremberg, or under municipal law like the 

German tribunal which conducted the Leipzig trials after 1919.15 

14 George H. Ald rich , " The laws of war on 15 See generally C. Mullins, The Leipzig 

land", AJIL. Vol. 94, 2000, p. 54. Trials: An Account of the War Criminals Trials 

and a Study of the German Mentality, H. F. & 

G. Witherby, London, 1921. 
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Accused military personnel can also be dealt with in cer­

tain circumstances by military courts-martial, similar to those estab­

hshed by the United States following incidents during the VietnalTl 

and Korean conflicts, and by Canada for CrilTleScommitted by its mil­

itary personnel while part of an international United Nations force in 

Somaha. 16 The establishm.ent of the International Criminal Court 

(ICC) is the most significant recent development in this connection, 

and concern about implementing humanitarian law was one of the 

driving forces behind proposals for its establishment. 17 Once a State 

has ratified the ICC's Statute, then all nationals of that State will be 

subj ect to its provisions. The United States was most concerned about 

the impact this ITlight have on participation in multinational and 

peacekeeping operations, though it has been cogently argued that the 

Court to be estabhshed is not a serious alternative for the present sys­

tem. of cril11.inal jurisdiction over peacekeepers I ~ 

The duty to provide education and training in 

international humanitarian law 

War cril11.es trials to date indica te that one of the most 

senous issues likely to arise is that of the level of knowledge of the 

accused. 19 A fundamental premise of military hfe is the obligation to 

obey all lawful orders. This l11.ay seem. like a sil11.ple statement of a 

self-evident rule, but it is not so straightforward as it at first appears. 

Knowledge affects the validity of any attempt a soldier may make to 

16 R. v. Brocklebank, Court Martia l Appeal 

Court of Canada, (1996) 134 DLR (4th) 377. 

17 See generally Otto Triffterer (ed.), 

Commentary on the Rome Statute of the 

International Criminal Court, Nomos, 1999, 

pp. 180-288; M. C. 8assiouni, The Statute of 

the International Criminal Court: A Documen­

tary History, New York, 1998; Roy Lee (ed), The 

International Criminal Court: The Making of 

the Rome Statute, Kluwer, 1999, pp. 79-126; 

A. Roberts , Humanitarian Action in War, Adel­

phi Paper 305, Oxford, 1996, p. 50; L. Caflisch, 

"Toward the establishment of a permanent 

international criminal jurisdiction", Inter­

national Peacekeeping, Vol. 4, NO. 5, Kluwer, 

1998, pp. 110-115. See also online at 

http: //www. igc.org/icc/ . 

18 M. Zwanenburg, "The Statute for an 

International Criminal Court and the United 

States: Peacekeepers under fire?", European 

Journal of International Law, Vol. 10, 1999, 

p.126. 

19 L. C. Green, "Humanitarian law and the 

man in the field", Canadian Yearbook of Inter· 

national Law, Vol. XIV, 1976, p. 97. 
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rely on the defence of superior orders.20 How is a soldier to judge the 

lawfulness or otherwise of a command? It would appear that insuffi­

cient attention is paid to this dilemma in military training. Most sys­

tem.s of municipal criminal law embody the principle ignorantia juris 

nem.inem eXClAsat.21 It is a satisfactory principle when the rules are 

clearly defined and reasonably accessible to the ordinary citizen of a 

State, but that is by no means the situation with regard to international 

law, where the rules are not always clear-cut and accepted by all States. 

This lack of international consensus and certainty is all the greater in 

the case of the laws of war. For this reason it is necessary to examine 

the extent to which States are obliged to inform all citizens, and espe­

cially their military personnel, of these laws, as well as the steps that 

ought to be taken to this end and the methods to be adopted. 22 

There is also the additional factor that a law that is not 

known cannot be applied, and knowledge of humanitarian law should 

not be restricted to times or situations of conflict. The degree of 

importance attached to it by an armed force reflects the culture in, and 

leadership of, that force. 23 It is a case of inculcating lTlOral principles 

with a view to limiting the excessive use of violence and preserving 

peace. With the large nun1.bers of military personnel participating in 

contemporary peace support operations, such instruction is even more 

imperative, and should be seen in the overall context of human rights 

education to promote "understanding, tolerance and friendship among 

20 L. C. Green, "Superior orders and the 

reasona ble man", Canadian Yearbook of 

International Law, Vol. VIII, 1970, p. 96 and 

passim. See also by the same author, 

"Peacekeeping and war crimes" , Military Law 

and Law of War Review, Vol. XXXIV, 1995, 

PP·247- 2 55· 
21 "Ignorance of the law does not excuse." 

Every person is presumed to know the law. 

See 0' Loughlin v. O'Caliaghan (1874) I R 8 

CL 116. However, Articles 32 and 33 of the ICC 

Statute recognize that a mistake of law may, in 

certain circumstances, be a ground for exclud­

ing criminal responsibility: Triffterer, op. cit., 

(note 17), pp. 555-588. 

22 The first recognition of the need to 

inform the armed forces of the rules of war is 

found in the Oxford Manual prepared by the 

Institute of International Law in 1880, repro­

duced in D. Schindler and J. Toman, The Laws 

of Armed Conflicts, Martinus NijhoffjHenry 

Dunant Institute, 3rd ed., 1988, p. 35. 

23 James Simpson, Law applicable to 

Canadian Forces in Somalia 1992/93: A study 

prepared for the Commission of Inquiry into 

the Deployment of Canadian Forces to 

Somalia, Minister of Public Works and 

Government Services, Ottawa, 1997, p. 13· 

http:force.23
http:adopted.22
http:eXClAsat.21
http:orders.20
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all nations" in accordance with the Universal Declaration of Human 

Rights. 24 In his authoritative Commentary on the Geneva Conventions, 

Jean Pictet noted that "knowledge of law is an essential condition for 

its effective application. One of the worst enemies of the Geneva 

Conventions is ignorance."25 

Some of the more important provisions concerning dis­

semination of information about humanitarian law are contained 

in the two 1977 Protocols additional to the Geneva Conventions of 

12 August 1949,26 and are especially relevant to Ireland since the com­

ing into effect of the Geneva Conventions (Amendment) Act, 1998, 

which enabled it to ratifY the two 1977 Protocols after an inordinate 

delayY These provisions place all States party thereto under a signifi­

cant legal obligation to make known the Conventions and Protocols 

to their armed forces and civilian population.28 It is noteworthy that 

the parties are required only "to encourage" civilian study of these 

instruments. This came about because of Canadian concerns that con­

stitutional difficulties could arise for a federal state where education 

might not be within the competence of a federal government. There 

was also a desire to respect the tradition of academic freedom among 

universities and similar educational institutions.29 

However, the obligation to educate all military personnel 

is much greater. Kalshoven expressed it well with regard to the n1.ilitary 

in general when he said that "it would be a sheer miracle if all mem­

bers of the armed forces were angels , or simply law-abiding combat­

ants - and if they remained so through every phase of the war. Factors 

such as insufficiently or wrongly oriented training programmes or a 

lack of discipline may play a role in this respect."30 In Ireland, then, 

24 Universal Declaration of Human Rights, 

Art. 26, para. 2. 

25 Jean Pictet (general editor), Geneva 

Convention for the Amelioration of the Condi· 

tion of the Wounded and Sick in Armed Forces 

in the Field, Commentary, ICRC, Geneva, 1952, 

P·348. 
26 Protocol I, Arts 81 and 82, and Proto· 

colli, Art. 19. 

27 See Colm Campbell and Ray Murphy, 

"Geneva Conventions (Amendment) Act, 

1998" , Irish Current Law 1998, Dublin, 

PP· 35·01·35·58. 
28 See note 26 and H. McCoubrey, Inter· 

national Humanitarian Law, Dartmouth, 1990, 

pp. 205'210. 

29 L. C. Green, op. cit. (note 19), p. 110 . 

30 Frits Karlshoven, Constraints on the 

Waging of War, ICRC, Geneva,1987, p. 61. 
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there should at least be a certain level of expertise among all Defence 

Force legal officers, since there are only a small number of them. 

Likewise, all members of the Judge Advocate General's branch GAGs) 

in other defence establishments, or their equivalent, should be at least 

familiar with, if not actually expert in, the basic rules of international 

humanitarian law. The syllabi and curricula of military training courses 

should also be revised to take account of the said obligations, and even 

law schools in civilian educational institutions should be supported in 

placing emphasis on teaching humanitarian law. - Although a similar 

obligation exists in respect of Protocol II, on non-international armed 

conflict, it creates a less onerous duty.31 

Deficiencies identified in humanitarian law training 

While the basic rules of humanitarian law may be 

considered to represent fundamental values that have received almost 

universal acceptance, peacetime efforts to implement them at the 

national level are nonetheless insufficient.32 Instruction in them is 

often a marginal item in military training programmes.33 Conse­

quently, these rules oflaw are not as well known or understood as they 

should be by those who must apply them, especially members of the 

armed forces. In Canada, a study of non- traditional military training 

for Canadian peacekeepers showed that training in the operational 

knowledge of the law of armed conflict was categorized as specialist 

training, but this should not imply that it ought to be restricted to a 

small group of specialists.34 The conduct of a number of national 

31 Protocol II, Art. 19. pect for the law of armed conflict: the ICRC's 

32 Louis Geiger, "Armed forces and respect observations and experiences", Report, Inter· 

for international humanitarian law: Major national Seminar on International Humani· 

issues", Symposium (note 1), p. 60. tarian Law in a New Strategic Environment, 

33 See generally David Lloyd Roberts, Swedish War College, Stockholm, 1996, 

"Training the armed forces to respect inter· PP·17·30 . 

national human itarian law: The perspective of 34 Paul LaRose· Edwards, Jack Dangerfield 

the ICRC Delegate to the Armed and Security and Randy Weeks, Non· Traditional Military 

Forces of South Asia", IRRC, No. 319, July· Training for Canadian Peacekeepers, study 

August 1997, pp . 433'446; Frederic de Muli· prepared for the Commission of Enquiry into 

nen, The Law of War and the Armed Forces, the Deployment of Canadian Forces to 

Series Ius in Bello, NO.1, Henry Dunant Somalia, Ottawa, 1997. 

Institute, Geneva, 1992, and Y. Sandoz, "Res· 

http:specialists.34
http:programmes.33
http:insufficient.32
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contingents that were part of the United Nations military operation 

in Somalia highlighted the need for training in this area. 35 Indeed, it 

should not be viewed as a marginal matter but must be integrated into 

everyday military life. It has been said that" [r]espect for the law of 

armed conflict is a Inatter of order and discipline. It is the responsibil­

ity of leaders to give effect to it and to take it into account in the 

missions assigned to their subordinates."36 Since the conilict in Korea, 

Canadian troops had been only. infrequently involved in combat 

situations where they would have faced the ethical and legal challenges 

posed by the law of armed confli ct. Such issues did not give rise to 

serious concerns during traditional peacekeeping missions. 

The success or failure of peacekeeping operations rests 

to a considerable degree on the local population's perception of 

the peacekeepers, so the tactical and strategic consequences of violat­

ing the laws of war during peacekeeping missions could be greater 

than during combatY However, the advent of UNOSOM II 

peace-enForcement-type operations changed this. Here it was that the 

Canadian Department of N ational Defence largely forgot to take the 

necessary steps to ensure that their personnel were suffi ciently edu­

cated in international humanitarian law.38 This had serious implica­

tions in the light of two related developments. The first was the evolu­

tion in the content, interpretation and application of that law. The 

second more important change was in the nature and extent of peace­

keeping operations themselves, and the emergence of a more compli­

cated set of variables faced by peacekeepers in second-generation 

peacekeeping operations dealing with complex emergencies. As a 

result, widespread training in humanitarian law did not keep up with 

events. Substantive training was largely restricted to military lawyers, 

35 Though this need was recognized much 

earlier by some. See L. C. Green, "Humani· 

tarian law and the man in the field" , Military 

Law and Law af War Review, Vol. XIV, 1976, 

pp. 96'115. See also Lt. Col. Vogt, "Expe­

riences of a German legal adviser to the UNO· 

SOM \I mission", Military Law and Law of War 

Review, Vol. XXXV, 1996, pp. 226'227. 

36 de Mulinen, op. cit. (note 33). 

37 Blechman and Vaccaro, Training for 

Peacekeeping: The United Nations Role, 

Report No. 12, The Henry L. Stimson Centre, 

July 1994, p. 4· 

38 Op. cit. (note 34), p. 5 
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primarily short lectures for officers, and minimal operational training 

for the rank and ftle. 39 It was found that there was a need to address 

human rights operational standards for peacekeepers, which are 

increasingly taught to United Nations Civilian Police (CIVPOL) and 

logically should also be taught to the military, as they undertake what 

are often low-level conflict functions. And it was recommended that 

education in international humanitarian law be available throughout 

the Canadian Forces. 41l It is submitted that the situation with regard to 

other armed forces participating in peace support operations is much 

the same, if not worse. 

The situation prevailing in the Irish Defence Forces today 

is very similar to that which existed in Canada prior to the 

ComlTllssion of Enquiry into events in Somalia. 4 ! In Canada, prepara­

tion for peacekeeping activities was largely concentrated in the 

ninety-day pre-deployment trairllng period of a unit warned to stand 

by for a United Nations mission. Otherwise, little training time was 

devoted by units to specific peacekeeping training. The situation in 

Canada was sunU11arized as follows: there was no direct peacekeeping 

training at the basic level, very little at individual level, and almost 

none in the generic annual training cycles of units. 42 In the case of 

Ireland the situation is even more serious, as units are usually formed 

specifically for such service, and are made up of men and women who 

may never have served together before. It was the Canadian study 

team's view that this situation was no longer appropriate for the new 

era and new, more complex peacekeeping environment. This also 

applies for the Irish Defence Forces. 

39 In addition, many of the operational· 

level personnel interviewed for the report 

remarked that dry legal lectu res by military 

lawyers were not particularly helpful. It was 

considered that training by their own warrant 

and other officers would have been prefer· 

able .lbid., p. 58. 

40 Gp. cit. (note 37). The recommendations 

were adopted by the Report of the Com· 

mission of Enquiry, op. cit. (note 13). See 

Recommendations, Chapter 21, para. 21.8, 

and Chapter 40, paras. 40-41 - 40-45. Since 

then Canada has implemented a comprehen· 

sive programme on education in and dissemi· 

nation of international humanitarian law 

among its armed forces. 

41 R. Murphy and C. Campbell, Corres· 

pondents' Reports - Ireland, Yearbook of 

International Humanitarian Law 1998, TMC 

Asser Instituut, The Hague,1998, p. 466. 

42 Gp. cit. (note 34), p. 43. 

http:units.42
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A survey of Irish Defence Forces personnel serving with 

the United Nations Interim Force in Lebanon (UNIFIL) in 1998 

indicated that 86% wanted to know more about international humani­

tarian law and 71% considered that they did not receive adequate 

instruction in this area. 43 Not surprisingly, many considered their 

knowledge to be poor. It is noteworthy that many also felt that 

humanitarian law was relevant for peacekeeping missions, and it was 

during training for UNIFIL that most had come to learn about it. 

Some 66% of those who completed the survey thought that humani­

tarian law was relevant to modern armies. A number of personnel from 

other contingents were also interviewed (but no survey was con­

ducted), and it seemed that the situation was not much different in 

other armies. With members of the Irish Defence Forces participating 

in operations under Chapter VII of the UN Charter - Bosnia and 

Herzegovina, Kosovo and East Timor - and membership of the 

NATO-sponsored Partnership for Peace likely to involve Irish troops 

in similar complex emergencies in the future, the need for ongoing 

training in peacekeeping operations at unit and sub-unit level 

throughout the Defence Forces is evident. The United Nations has 

already accepted responsibility for ensuring that me111.bers of United 

Nations forces are fully acquainted with the relevant basic rules. 

Regional organizations such as NATO and the European Union ­

once the Rapid Deployment Force is established - should also give a 

similar undertaking. However, the real test of any such commitment 

will be in its implementation. 

Conclusion 

One of the most telling conclusions of the Canadian 

study team was tne dichotomy it found. 44 On the one hand, there 

were many separate and unconnected examples of Canadian Forces 

43 See Appendix. These findings are based meant that the majority of replies were from 

on the answers to a questionnaire distributed privates, and then from non·commissioned 

among an Irish battalion serving with UNIFIL officers. 

in Lebanon during 1998. The survey was com· 44 Gp. cit. (note 34), p. 83. 

pleted by a cross·section of all ranks, and this 



965 RICR DECEMBRE IRRC DECEMBER 2000 VOL.82 N° 840 

organizations and individuals that understood the changing peace­

keeping environment and peacekeeping requirements and were taking 

some initiatives to meet those needs. On the other hand, the study 

team. could not ascertain a national, formalized, coherent, integrated 

peacekeeping policy and training programme that did likewise. It also 

concluded that the notion that a well-trained combat- capable soldier 

is all that is required for a good peacekeeper is changing or at least 

being modified, but that bureaucracy had not caught up with the 

changing philosophy. This, too, is the situation in Ireland within the 

Department of Defence, and within the defence establishments of 

other countries.45 The recently published Irish Government White 

Paper on Defence does not address any of these issues. 46 There is also 

the matter of training first- and second-line reservists, especially as it 

seems that the policy regarding the participation of second-line 

reservists in United Nations military operations may change in the 

near future. For too long Ireland has relied on its peacekeepers' capac­

ity to use a bit of"blarney" to avoid escalation and confrontation. This 

has been remarkably successful, but the downside is that it has encour­

aged an atmosphere of complacency and smugness with regard to 

Ireland's suitability as a contributor State to peacekeeping operations. 

While it is acknowledged that there is a policy of support 

for international humanitarian law within the Irish Defence Forces, 

and this is particularly evident in its formal incorporation into military 

training and briefings, there is still much room for improvement. 

Although a genuine effort is being made to disseminate information 

about international humanitarian law, the general approach seems to 

be minimalist. As in many other countries, there seems to be little or 

no recent material 011 humanitarian law published by the Defence 

Forces or the Department ofDefence which is accessible and useful to 

ordinary serving personnel or the general public. 

45 This conclusion is based on interviews 46 Department of Defence, Dublin, 2000. 

with military personnel from other countries 

contributing troops to UNFIIL in Lebanon duro 

ing 1998. 

http:issues.46
http:countries.45
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It is by no means certain that this is enough to fulfil 

Ireland 's obligations under 1977 Protocol 1. Despite efforts by individ­

uals within the legal service, the Departnlent of Defence and the mil­

itary authorities could do much more to encourage interest in and 

respect for the principles involved. This is also the situation alTlOng the 

armed forces of other countries, and amounts to a serious lacuna in 

efforts to ensure dissemination of humanitarian law. The Canadian 

report concluded that training in the law of armed conflict is of criti ­

cal importance to effective peacekeeping: it cannot continue to be 

provided for in an ad hoc manner. In this regard the office of the Judge 

Advocate General of the Canadian Forces was likewise said to be of 

critical importance, and the report recoITlInended that this office 

should be the focus for such training. The equivalent office in the Irish 

Defence Forces is that of the Deputy Judge Advocate General. It too 

must receive sufficient resources, particularly personnel resou rces, 

both to carry out a large amount of writing, research, preparation and 

training of its own personnel and to ensure the delivery of effective 

training. All defence establishments should consider the use of selected 

trained operators to conduct training at unit and sub-unit level. It is 

neither practical nor desirable for legal officers or their equivalent to 

oversee or conduct all training in this field. The emphasis should be on 

integrating it into the operational context and training appropriate 

operational military personnel of every branch to deliver much of the 

relevant instruction in international humanitarian law. 

• 
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Appendix 

Questionnaire 
Random selections ofIrish soldiers serving with UNIFIL were 

asked to reply to the following questionnaire, and the results were as follows: 

Question 1 	Have you ever heard of the Geneva Conventions and/or the laws 

oj war? 

98% of those questioned said yes, and 2% said no. 

Question 2 	 Indicate how you came to know about the Geneva Conventions. 

48% indicated military instruction, 37% indicated 

films/ media, and 15% indicated"other". 

Question 3 	 When was the last time you received Jormal military instruction 

in relation to the Conventions? 

67% said during UNIFIL training, 25% said during recruit/ 

basic training, and 8% indicated"other". 

Question 4 	 Do you think the Geneva Conventions and laws ofwar have any 

practical relevance to modern armies? 

66% said yes, 22% said no, and 12% did not know. 

Question 5 	 Do you think the Geneva Conventions have any relevance on 

peacekeeping mission? 

71 % said yes, 24% said no, and 5% did not know. 

Question 6 	 How would you rate your personal knowledge and understanding 

oj the Geneva Conventions? 

65% said poor, 33% said good, and 2% said none. 

Question 7 	 Would you like to know more about the Geneva Conventions? 

86% said yes, 12% said no, and 2% did not know. 

Question 8 	 Have you received adequate instruction in the Difence Forces Ort 

the meaning and relevance of the Geneva Conventions? 

71 % said that they had not, and 29% said that they had. 
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Resume 

Formation en droit international humanitaire pour 
des operations multinationales de maintien de la 
paix -le(:ons tirees de l'experience 
par RAY MURPHY 

Depuis l'intervention contrOllersee des casques bleus en Somalie 

(UNOSOM), l'obligation, pour les Jorces des Nations Unies engagees 

dans une operation de maintien de la paix, de respecter Ie droit interna­

tional humanitaire a Jait I'objet de maints debats. L' auteur examine les 

diffhentes actions armees entreprises sous I'egide de I'ONU et ies 

mesures prises sur Ie plan de la preparation des Jorces engagees au respect 

des regles essentielles de ce droit. II s'appuie notamm.ent sur les resultats 

de I' enquete Jaite par les autorites canadiennes apres Ies incidents sur­

venus en Somalie. Cette enquete a mis en exergue qu'il ne sujJit pas 

d'etre un «bon soldat» pour bien remplir une mission de casqt feS bleus, 

mais que ces troupes doivent etre specialement Jormees. Les evenemen fs 

regrettables de Soma lie sont donc al'origine d'une evolution positive, la 

Jormation au droit humanitaire des troupes engagees dans des operations 

de maintien de ia paix hant aujourd'hui iargement acceptee. 



969 RICR DECEMBRE IRRC DECEMBER 2000 VOL.82 N° 840 

La defense d'ordres superieurs 
existe-t-elle vraiment? 

par 

GENEVIEVE DUFOUR 

L
a defense d'ordres superieurs parait etre un concept relative­

ment aise a definir. Cependant, nous verrons que malgre son 

apparente simplicite, il suscite beaucoup plus de confusion 

chez les juristes qu'on ne pourrait Ie penser1. En fait, il s'agit 

d'une defense fondee sur 1'obeissance aux ordres d'un gouvernement 

ou d'un superieur. Certains la considerent comme un fait justificatif, 

d'autres comine une circonstance attenuante, ou encore les deux2 . En 

realite, il s'agit d'un faux debat, puisque, des lors qu 'on la definit en 

tant que telle et qu'on procede a un examen serre de son application, 

force est de constater qu'a 1'heure actuelle, la defense d'ordres supe­

rieurs n'existe tout simplement plus en tant que defense autonome. 

Au cours de 1'histoire, plusieurs textes conventionnels ont 

aide a definir les conditions de recevabilite de la defense d' ordres 

emanant du superieur hierarchique. De meme, plusieurs tribunaux 

ont tente de 1'interpreter afin de l'appliquer aux divers cas pendants 

devant eux. Une tendance claire se degage de 1'analyse de cette pra­

tique, et nous aurons l'occasion d'en faire etat. En effet, bien que 

tot dans l'histoire du droit international penal contemporain cette 

defense ait ete definie et ecartee comme fait justificatif, la pratique 

subsequente est venue obscurcir les donnees. Une regIe existe pour­

tant aujourd'hui. 

GENEVIEVE DUFOUR est chargee de cours pour Ie concours Jean-Pictet a 
l'Universite du Quebec a Montreal et chercheur a l'Association internationale 

des Avocats de la Defense. L'auteur tient a remercier Ie professeur William 

A. Schabas, W Alexandre Morin et Julia Friedland pour leur aide et conseils. 
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Par ailleurs, nous constaterons a quel point, derriere ses airs 

de simplicite, cette defense demeure un nuage complexe_ Tant les 

juristes que les politiciens ou les militaires tendent a confondre l'ordre 

superieur avec les autres defenses de droit international penal comme 

la contrainte, l'erreur de fait ou encore la necessite militaire. 

Finalement, il serait impossible d'ignorer Ie Statut de la 

Cour penale internationale qui, lui, vient quelque peu changer la 

donne. Issu d 'un processus consensuel, nous serons a meme de constater 

les effets, quelques fois pervers, qu'une telle methode peut provoquer. 

L'ordre superieur au sein d'un droit naissant 
Deja tres tot, la defense d'ordres superieurs preoccupait les 

philosophes et les juristes. Hobbes privilegiait un devoir d'obeissance 

absolu a l'ordre d 'un superieur: «When I do, by order, an act which is 

wrong for the one who commands it, it is not my wrongdoing, as far 

as the commander is my legitimate master»3. Locke, quant a lui, etait 

plutot d'avis que l'ordre d'un superieur qui s'averait illegal ne devait 

pas etre accompli, puisque l'humain devait avant tout allegeance a la 
loi. Hugo Grotius allait dans Ie meme sens, considerant que la seule 

fac;:on de resister a l'injustice etait de ne pas accepter la defense d'ordres 

superieurs si I'ordre n'etait pas legitime4 
. C'est cette idee qui orienta la 

plupart des penseurs et qui, nous Ie verrons, continue de prevaloir. 

Le premier accuse a tenter de justifier ses crimes par la 

defense d 'ordres superieurs fut Sire Peter de Hagenbach en 1474,juge 

en raison du regne de terreur qu'il imposa au sein de la ville fortifiee 

de Breisachs. Ainsi , son avocat avait plaide que Hagenbach «had no 

1 "La complexite du probleme a pour 2 A. M. Larosa, Dictionnaire de droit inter· 

consequence qu'il n'existe pas de reponse national penal, PUF, Paris, 1998, p. 79. 

simple. ", M. Aubert, " La question de I'ordre 3 T. Hobbes, Elements Philosophica De Cive, 

superieur et la responsabilite des comman· ch. 12, par. 1et 2, cite dans C. Bassiouni, Crimes 

dants dans Ie Protocole additionnel aux Against Humanity in International Law, 2 ' ed., 

Conventions de Geneve du 12 aoilt 1949 relatif Kluwer Law Internationa l, La Haye! Londres! 

it la protection des victimes des confiits armes Boston, 1999, p. 454· 
internationaux (Protocole I) du 8 juin 1977", 4 Ibid. , p. 455· 
RICR, nO 770, 1988, p. 109. 5 R. K. Woetzel, The Nuremberg Trials in 

International Law, Stevens & Sons, Londres, 

1962, pp. 19-20. 



971 RICR DE'CEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 

right to question the order which he was charged to carry out, and it 

was his duty to obey »6. Le Tribunal refusa sa defense, Ie trouva coupable 

et Ie condamna ala peine capitale. Plus tard, en 1660, Ie conull.andant 

de la garde responsable de l'execution de Charles Icr, Ie colonel Axtell, 

fut juge pour trahison et meurtre. Ce dernier invoqua la defense 

d'obeissance a l'ordre d 'un superieur, mais les juges refuserent sa 

defense en decretant que celui qui avait obb aun ord.re Ie menant ala 

trahison etait lui-meme un traitre7 : «His superior was a traitor, and all 

that joined him in that act were traitorous and did by that approve the 

treason; and where the conunand was traitorous, there the obedience 

to that conunand is also traitorous. »8 

Aux Etats-Unis, plusieurs exemples de proces au cours 

desquels la defense d'ordres superieurs a ete invoquee peuvent etre 

repertories. Commenyons par une decision de 1804 dans laquelle Ie 

juge Marshall s' exprimait en ces termes: «The instructions cannot 

change the nature of the transaction, or legalize an act which, without 

those instruction, would have been a plain trespass. »9 

Dans une autre affaire, un juge exprimait son avis quant a 
!' impossibilite de soustraire un accuse de sa responsabilite lorsque ce 

dernier avait execute un ordre de tuer un civiJ lo . Durant !a guerre de 

1812, un soldat ayant ete injurie par un passant en desaccord avec les 

positions de la marine, chargea a la balonnette son interlocuteur. 

Accuse de meurtre, il plaida qu'ordre avait ete donne de tu er tous ceux 

qui montreraient de 1'irrespect pour Ie travail des militaires. Le Juge 

Joseph Story donna, en guise de directives au jury, l'indication que si 

un ordre etait illegal, tant Ie subordonne que Ie superieur d.evaient etre 

trouves coupables de meurtre ll . En 1827, la Com supreme des 

6 G. Schwarzenberger, International Law 

as Applied by International Courts and 

Tribunals: The Law of Conflict, vol. II , Stevens 

& Sons Ltd., Londres, 1968, p. 466. 

7 H. McCoubrey, International Humanita­

rian Law: Modern developments in the limita­

tion of warfare, 2 ' ed., Brookfield, Ashgate, 

1998, p. 219. 

8 84 Eng. Rep. 1060 (1660) . 

9 Little c. Barrone, 1 U.S. (2 Cranch) 465, 

467 (1804) . 

10 Etats-Unis c. Bright, 24 F Cas. 1232 

(C.C.D. Pa. 1909) (no14647). 

11 Etats-Unis c. Bevans, 24 F Cas. 1138 

(C.C.D. Mass. 1816) (n° 14589). 
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Btats-Unis rendait une decision et tentait d'expliquer la raison d'etre 

de la defense d'ordres superieurs dans Ie contexte militaire: 

<( __) [une1obeissance rapide et prompte aux ordres est indis­

pensable pour atteindre completement cet objectif Le service 

est un service rnilitaire, et Ie commandement est de nature mili­

taire; et dans ce cas, tout retard et tout obstacle aune execution 

efficace et irrunediate tend necessairement amettre en perij l'in­

teret public. Pendant que les officiers subalternes et les soldats 

s'arretent aconsiderer s'ils sont tenus d'obeir ou apeser scrupu­

leusement les faits en vertu desquels leur commandant en chef 

exerce son droit d' exiger des services, I'ennemi peut reussir une 

operation sans qu 'il ait moyen de resister. » 12 

Quoi qu'on puisse deduire de cette explication, bien 

d'autres decisions furent rendues aux Btats- Unis au XIX" siecle, et 

toutes semblent refuser ca tegoriquement la defense d' ordres superieurs 

lorsque I'ordre donne impose une action - ou une inaction - qui serait 

illegale 13 . 

Suite ala Premiere Guerre mondiale, deux proces menes a 
Leipzig ont eu trait a la defense d'ordres superieurs. Dans Ie premier 

des cas, l'afIaire Llandovery Castle l 4, deux lieutenants furent condam­

nes pour avoir execute un ordre manifestement illegal en torpillant un 

navire-hopital anglais et en coulant les canots de sauvetage afin de s'as­

surer qu'aucun survivant ne pourrait temoigner de leur crime. Le juge 

vint a la conclusion que la defense d' ordres superieurs etait inadmis­

sible en tant que fait justificatif, puisque les soldats auraient dil savoir 

que I'ordre qui emanait de leur commandant etait manifestement 

illegal : 

12 Martin c. Matt. Cour supreme des 

Etats-Un is. (1827) 12 Wheaton 28. Opinion du 

juge Story (traduction) . 

13 Wirz Trial. H. R. Exec. Doc. nO 23. 40' 

Congo 2 ' Sess.• 764; Riggs c. State. 3 Co ld­

well 85. 91 Am. Dec. 272 (1866); Mitchell 

c. Harmony. 13 How. 115. 137 (1851); Regina 

c. Smith, 17 S.c. 561 (Cape of Good Hope. 

1900). Pour un exemple europeen. voir 

William Buchanan. (1813) 2 Reports ofCertain 

Remarkable Trials 3. 58 (The Case of Ensign 

MaxwelO. 

14 Empire c. Dithmar and Boldt (Hospital 

sh ip" Llandovery Castle ») . (1921) 2 ILR 437. 
16 A./.I.L. 708 German War Trial. Reports of 

Proceedings before the Supreme Court in 

Leipzig. CMD. 1450. Londres. H.M.S.O .• 1921. 

PP·56-67· 
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«It was perfectly clear to the accused that killing defenceless 

people in the life boat could be nothing else but a breach of the 

law. ( . . . ) They should, therefore, have refused to obey. »15 

Notons, cependant, que Ie Tribunal prit en consideration 

la defense avancee par les accuses atitre de circonstance attenuante; de 

ce fait, ils furent condamnes a seulement quatre annees d' emprison­

nement. 

La deuxieme decision, nommee conm1Unement «Dover 

Castle »16, pose plus de questions. Le gouvernement allemand, dans deux 

memorandums, aurait donne l'ordre de couler to us les navires-hopitaux, 

puisqu'il entretenait des sou pyons al'effet que de tels navires transpor­

taient des militaires et que, par consequent, ils pouvaient constituer des 

cibles militaires. La Cour accepta la defense d'ordres superieurs. En 

effet, celle- ci considera que cette defense est recevable en tout temps. 

Cependant, elle posa deux limites: lorsque Ie subordonne va au-deIa de 

l'ordre donne ou lorsque Ie subordonne sait que l'ordre est contraire au 

droit. Et c' est ici que reside Ie danger de permettre la defense d'ordres 

superieurs dans certains cas. Puisque les ordres etaient venus du gouver­

nement meme, la Cour a trouve realiste de croire que les subordonnes 

avaient considere l'ordre comme legitime. 

II s'agit, a notre avis, d'une ouverture dangereuse qui 

semble ignorer aquel point Ie mal peut prendre une forme banale en 

temps de con£lit. Ainsi, lorsque la Cour considere, ala fin du jugement, 

que l'accuse aurait cache ses agissements s'il avait pense que ces derniers 

n' etaient pas legaux, elle semble mettre de cote un aspect bien particu­

lier des conflits armes, celui que la philosophe Hannah Arendt appelle la 

« banalisation du mal» lorsqu'elle parle de l' affaire Eichmann17. En effet, 

I'histoire nous demontre qu'il est possible pour un gouvernement de 

convaincre un peuple entier du bien-fonde de sa lutte et de la legitimite 

de celle-ci. C'est al'aide de trois simples «mensonges» que Ie gouver­

nement de Hitler avait reussi a auto- intoxiquer, selon les dires de la 

15 Ibid, p. 722. 17 H. Arendt, Eichmann ii Jerusalem : 

16 Empire c. Neumann (Hospital sh ip Rapport sur 10 banalite du mal, Ga limard, 

« Dover Castle »),16 AJ/L 704. Paris, 1991. 
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philosophe, Ie peuple entier: 1. Cette guerre n'etait pas vraiment une 

guerre. 2. Le destin, et non l'Allemagne, en etait responsable. 3. C'etait, 

pour les Allem.ands, une question de vie ou de mort: ils devaient exter­

miner leurs ennemis ou etre externunes eLLx-memes18 Le cas du geno­

cide au Rwanda il1ustre bien cette idee. Quelques temps apres la fin des 

massacres et avant que ne soit institue Ie Tribunal penal international, les 

enqueteurs des Nations Unies ont pu constater la fierte de certains 

nuliciens hutus d ' avoir «contribue al' elinunation des Tu tsis ». Pour eux, 

il s'agissait d'une gloire et leur «travail» avait contribue apurifier la race 

humaine. C'est done dire a quel point Ie raisonnement du jugement 

«Dover Castle» presente un danger. 

Dans un tout autre ordre d'idee, il est interessant de noter 

que suite a la Prenuere Guerre mondiale, la question de la defense 

d'ordres superieurs divisa les grandes puissances jusqu'a empecher 

l'entree en vigueur d'un traite relatif a l'utilisation des sous-marins et 

des gaz nocifs. En effet, il fut ratifie par quatre des cinq Etats necessaires 

a son entree en vigueur, les Etats-Urns, Ie Japon, 1'Italie et Ie 

Royaume-Urn, mais la France refusa de Ie ratifier, car son article III 

prevoyait Je chatiment des crin-linels, qu'ils aient agi ou non en confor­

nute avec l'ordre de leur superieur l 9 . De ce fait, Je traite n'entra jamais 

en vlgueur. 

L'application par le droit international penal 
contemporain 
Heureusement, l'interpretation de la defense d'ordres 

superieurs n 'en est pas restee la. On peut meme considerer, qu e mis a 
part quelques exceptions, cette defense fut systematiquement rejetee 

depuis Ja fin de la Seconde Guerre mondiale. Le Statut du Tribunal 

miJitaire international, COmlTlllnement appeJe Statut de Nuremberg, 

ecartait d' ailleurs expressement cette defense en disposant: 

18 Ibid, p. 90. 19 Treaty in Relation to the Use of 

Submarines and Noxious Gases in Warfare, 

6 fevr ier 1922, 25 LN.ToS. 202, 16 AJIL 57 

(Supp. Official Docs., 1922). 
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«Le fait que 1'accuse a agi conformement aux instructions de son 

gouvernement ou d'un superieur hierarchique ne Ie degagera 

pas de sa responsabilite, mais pourra etre considere comm.e un 

motif de diminution de la peine, si Ie Tribunal decide que la 

justice l'exige. »20 

Ainsi, malgre la claw': de cet article, plusieurs grands cri­

minels de guerre tenterent de faire accepter par la Cour, a titre de fait 

justificatif, qu'ils avaient agi sur ordres de leur superieur hierarchique, 

en l'occurrence Hitler. Cette tentative fut non seulement rejetee, mais 

plus encore, Ie Tribunal de Nurem.berg refusa de terrir compte de cet 

element comme n1.otif de diminution de la peine: « ( ••• ) [u]ne idee 

fondamentale du Statut est que les obligations internationales qui 

s'imposent aux individus priment leur devoir d'obeissance envers 

l'Etat dont ils sont ressortissants . Celui qui a viole les lois de la guerre 

ne peut, pour se justifier, alleguer Ie mandat qu'il a reyu de l'Etat du 

moment que l'Etat en donnant ce mandat a outrepasse les pouvoirs 

que lui reconnait Ie droit international. »21 

Il importe de rappeler, ace stade, la valeur importante qui 

fut attribuee aux principes enonces par Ie Tribunal de Nuremberg. Le 

11 decembre 1946,l'Assemblee generale des Nations Unies adoptait 

unanimement la resolution 95(1) 22 , ccinfirmant ainsi la valeur conside­

rable des principes de droit international reconnus par Ie Statut et Ie 

Tribunal de Nuremberg. A la demande de l'Assemblee generale des 

Nations Unies23 , la Commission du droit international entreprit de 

codifier les grands principes de droit international penal reconnus par 

Ie Statut de Nuremberg et enonces par Ie Tribunal de Nuremberg. En 

1950, sept grands principes etaient formules et Ie quatrieme etait 

enonce comme suit: 

20 Accord concernant la poursuite et Ie 22 Res. AG ONU 95(1) (1946). Pour Ie texte 

chatiment des grands criminels de guerre des des principes, vo ir Annuaire de 10 Commission 
Puissances europeennes de l'Axe, RTNU, du droit international 1985. vol II (deuxieme 

vol. 82, p. 279, art. 8. (ci·apres « Statut de partie), pp. 8 et 12, doc. A/40/10, par. 18 et 45, 

Nuremberg ») . ou Larosa, op. cit. (note 2), p. 68. 

21 Proces des grands criminels de guerre 23 Res. A.G. ONU 177 (II) (1947). 

devant Ie Tribunal militaire international, 

Nuremberg, 14 novembre - 1" octobre 1946, 

Tome 1, )ugement, pp. 235, 236. 
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«Le fait d'avoir agi sur 1'ordre d'un gouvernement, ou celui d'un 

superieur hierarchique, ne degage pas la responsabilite de 1'au­

teur en droit international s'il a eu moralement la faculte de 

choisir. »24 

Des lors, on remarque que Ie libelle meme du princIpe 

rappelle les termes que 1'on emploie lorsqu'il est question de la defense 

de contrainte. Nous verrons ulterieurem.ent que les deux notions sont 

souvent confuses pour les juristes, puisque la defense de contrainte 

inclut quelquefois la defense d' ordres superieurs. C'est Ie cas, par 

exemple, lorsque la personne executante, c' est- a-dire, celie a qui 

l'ordre est donne, ne possede pas la faculte de repondre positivement 

ou negativement a l'ordre en question. Ainsi, Ie principe enonce par la 

Commission du droit international porte a confusion: en effet, bien 

que Ie libelle de la disposition s'interesse a la question de la contrainte, 

Ie titre de celui-ci parle bien de l' «ordre d'un gouvernement ou d'un 

superieur hierarchique »25 

Depuis Ie Statut et Ie jugement de Nuremberg, l'ordre 

d'un superieur hierarchique a ete systematiquement exclu en tant que 

faitjustificatif26 . Ce fut Ie cas de la Loi du Conseil de controle n° 10 27 

et des tribunaux qui l'ont appliquee 28 . L'affaire Einsatzgruppen 

demeure une des causes les plus connues: «The obedience of a soldier 

is not the obedience of an automatom. A soldier is a reasoning agent. 

He does not respond, and is not expected to respond, like a piece of 

machinery It is a fallcy of widespread consumption that a soldier is 

required to do everything his superior officer order him to do. »29 

24 Annuaire de 10 Commission du droit 

international 1950, voL II , pp. 374'378. 

25 II est fort a penser que cette confus ion 

provienne du jugement de Nuremberg meme 

puisque les juges avaient decide que la 

defense pourrait etre recevable lorsque I'ac· 

cuse n'a pas eu de choix moraL 

26 Nous verrons que Ie Statut de Rome 

modifie quelque peu cette donnee. 

27 Loi nO 10 du Conseil de contr61e allie en 

Allemagne pour Ie chatiment des personnes 

coupables de crimes contre la paix, de crimes 

de guerre et de crimes contre I'humanite, 

20 decembre 1945,Journal officiel du Conseil de 

contr61e en Allemagne, pp. 55 et 55. art. II. 4 b). 

28 Etats·Unis c. von Leeb (<< German High 

Command Trial »), 1949 11 T.W.C. 1 (Tribunal 

mil itaire americain); Etats·Unis c. Ohlen· 

dorf et 01. (<<Einsatzgruppen Trial »), (1948) 

4 LRTWC. 470 (Tribunal militaire americain). 

29 Etats·Unis c. Ohlendorf et al., ibid. 
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Ce fut aussi Ie cas dans Ie Statut du Tribunal militaire 

international de Toky030 , Ia Convention des N ations Unies contre la 

torture et autres peines ou traitements cruels inhumains ou degra­

dants3 1 , les diffhentes versions du Projet de code des crimes contre Ia 

paix et la securite de l'humanite32 et, plus recemment, dans Ie Statut 

des Tribunaux penaux internationaux pour Ie R wanda33 et pour 

l'ex-Yougoslavie, respectivement34 . Les travaux preparatoires de la 

Convention sur la prevention et la repression du crime de genocide 

demontrent bien qu 'on a voulu exclure cette defense35 . Quant aux 

Conventions de Geneve de 1949 36, aucune disposition ne traite de la 

defense d'ordres superieurs. En fait, meme si les quatre experts inter­

nationaux nommes par Ie Comite international de la Croix-Rouge 

avaient soumis un proj et d'article sur l'ordre sUperielll·37 , il sel11.ble que 

les delegations presentes it Geneve n'aient pas estime necessaire d'in­

clure pareille disposition38 . Comme Ie projet propose ne ralliait pas 

toutes les delegations , il £ilt decide de laisser tomber la reference a 
l'ordre superieur, de peur que cela ne diminue la perspective de ratifi­

cations ulterieures39 . Plus tard, lors de l'elaboration des Protocoles 

30 statut du Tribunal militaire international 

de l'Extreme·Orient, reproduit en fran,ais 

dans S. Glaser, Droit international penal 

conventionnel, vo l. 1, Bruylant, Bruxelies, 

1970, pp. 225'230, art. 6. 

31 Convention contre la torture et autres 

peines ou traitements cruels inhumains au 

degradants, Res. AG ONU A139 /51 (1984), 

art. 2, par. 3. 

32 Projet de code des crimes contre la paix 

et la securite de I'humanite, Annuaire de 10 

Commission du droit international 1954, 

vol. II., pp. 149'152. Projet de code des crimes 

contre la paix et la securite de I'human ite, 

Annuaire de 10 Commission du droit internatio· 

nal, 51' sess ion (6 mai - 26 juiliet 1996), Doc. 

off., supp. n° 10 (A/51/1O), pp. 48'51, art. 5. 

33 statut du Tribunal penal interna· 

tional pour Ie Rwanda, Conseil de securite, 

Res. 955, 8 novembre 1994, art. 6, par. 3. 

34 statut du Tribunal penal international 

pour l'ex·Yougoslavie, Conseil de securite, 

Doc. 5/25704, 3 mai 1993, art 7, par 4· 

35 W. schabas, Genocide in International 

Law: The Crime of Crimes, Cambridge Univer· 

sity Press, Cambridge, 2000 (sous·presse). 

36 Convention de Geneve du 12 aoOt 1949 

pour I'amelioration du sort des blesses et des 

malades dans les forces armees en cam· 

pagne; Convention de Geneve du 12 aoOt 

1949 pour I'amelioration du sort des blesses, 

des malades et des naufrages des forces 

armees sur mer ; Convention de Geneve du 12 

aoOt 1949 relative au traitement des prison' 

niers de guerre; Convention de Geneve du 12 

aoOt 1949 relative ii la protection des per· 

sannes civiles en temps de guerre. 

37 J. S. Pictet (ed.), Les Conventions de 

Geneve du 12 aout 1949, Commentaire, 

tome 1, CICR, Geneve, 1952, p. 402. 

38 Acet effet, voir Aubert, op. cit. (note 1). 

39 Bassiouni, op. cit. (note 3), p. 478. 
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additionnels aux Conventions de Geneve, un article fut consacre, au 

sein du Protocole r (concernant les conflits armes internationaux), a la 

responsabilite des cOlllinandants pour les ordres illicites qu'ils pour­

raient donner40 , mais les textes demeurerent silencieux concernant Ie 

traitement de l'ordre superieur. En realite, Ie projet du CICR concer­

nant Ie Protocole I contenait un article relatif a la defense d'ordres 

superieUrS41 : 

«N ul ne sera puni pour refus d ' obeissance a un ordre de son 

gouvernement ou d'un superieur, dont l'execution constituerait 

une infraction grave aux dispositions des Conventions ou du 

present Protocole. 

«2. Le fait d'avoir agi sur ordre de son gouvernement ou d'un 

superieur n'exonere pas un inculpe de sa responsabilite penale 

s'il est etabli que, dans les circonstances existantes, il devait rai­

sonnablement se rendre compte qu'il participait a une infraction 

grave aux Conventions ou au present Protocole et qu'il ava it eu 

la possibilite de s' opposer a cet ordre. » 

Cependant, plusieurs delegations s'y opposerent en raison 

de diffhentes objections. Certains argue rent que tel que redige, l'ar­

ticle incitait a ne pas appliquer les lois nationales42 , d'autres furent 

dec,:us que la defense ne s'applique que dans Ie cadre des infractions 

graves43 . II est certes clair que la disposition soulevait 1'epineuse ques­

tion de savoir jusqu'a quel point un subordonne peut discuter les 

ordres de son superieur 44 . Par ailleurs, comme Ie souleva Ie Canada45 , 

certains estimerent que l'inclusion d 'un article sanctionnant la respon­

sabilite des commandants rendait evidente 1'adoption d'une disposi­

tion relative a la responsabilite individuelle. Finalement, bien qu 'une 

40 Protocole additionnel aux Conventions 

de Geneve du 12 aoOt 1949 relatif a la protec· 

tion des victi mes des confiits armes interna· 

tionaux, art. 87. 

41 Actes de la Conference diplomatique sur 

la reaffirmation et Ie developpement du droit 

international humanitaire applicable dans 

les canflits armes, Geneve, 1974.1977, vol. I, 

p. 25, article 77. 

42 Ibid., vol. VI, p. 310 (Republique arabe 

syrienne) ; p. 332 (Espagne) . 

43 Voir p. ex. ibid., p. 309 (Royaume·Uni); 

p. 310 (Mexique); p. 332 (Etats·Unis). 

44 Ce fut un des arguments amenes par, 

entre autres, l'Argentine, ibid., p. 329. 

45 Ibid., p. 330. 
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majorite ait vote en faveur de l'article 77 , la disposition ne fut pas 

adoptee, 1'exigence d'une majorite des deux-tiers n'ayant pas ete 

rencontree46 . Notons encore qu'au sein meme du projet du CICR de 

Protocole additionnel concernant les conflits armes non internatio­

naux (Protocole II), aucune lTlention n'etait faite de la defense d' ordres 

superieurs. En effet, l' article 9 relatif aux principes de droit penal 

demeure muet quant au principe47 . 

Parallelement, Ie droit interne de la plupart des Btats 

adopta l'attitude inverse quant ala defense d'ordres superieurs48 . Ainsi, 

ce moyen de defense existe en tant que tel et un subordonne ne peut 

etre declare coupable de crime que s'il savait que l'ordre donne etait 

illegal ou si l'ordre lui ayant ete donne par son superieur etait manifes­

tement illegal. Cette regie se retrouve notamment dans les codes de 

discipline militaire de 1'Allemagne, des Btats-Unis, de l'Italie et de la 

Suisse, et la notion de responsabilite conditionnelle est consacree par la 

jurisprudence des tribunaux internes en matiere de crime de guerre49 . 

Seule une poignee d'Btats interdisent en droit interne Ie recours a la 

defense d'ordres superieurs50• D 'autres Btats ont une double approche: 

ils perm.ettent la defense d'ordres superieurs lorsqu'un de leurs natio­

naux est accuse, mais ne la permettent pas lorsque l' accuse combattait 

aupres de I' ennemi ou invoque la loi d'un pays etranger. C'est Ie cas 

notamment de la France51 et de la Belgique52 . 

46 Ibid., p. 310. II Y eut 36 voix pour, 25 

contre et 25 abstentions. 

47 Actes, loc. cit. (note 41), vol. I, p. 36. 

48 L. C. Green, Superior orders in national 
and international law, Sijthoff, Leyden, 1976. 

L'auteur examine la situation de 26 pays repre· 

sentatifs de la communaute internationale. 

49 P. Gaeta, « The defense of superior 

order: The Statute of the International 

Criminal Court versus customary international 

law», European Journal of International Law, 
vol. 10, 1999, p. 177. 

50 Argentine, Autriche, Iran, Roumanie et 

Royaume·Uni. Pour un survol de la question, 

voir Revue de droit penal militaire, vol. 10, 

1971, p. 87; D. J. Hancock, « A South African 

approch to the defense of superior orders 

in international criminal law», Responsa 
Meridiana, vol. 2, 1972, p. 188, et Collection of 
the National Reports related to the First Part 
of the Questionnaire on Investigation and 
Prosecution of Violations of the Laws of 
Armed Conflicts, XIV,h International Congress 

of the International Society for Military Law 

and the Laws of War (Athens, 10·15 May 1997). 

51 Ordonnance du 28 aoOt 1944 relative 

aux crimes de guerre ennemis, Journal officiel 
de la Republique fran~aise, 30 aoOt 1944, 

P· 780. 
52 Competence des juridictions militaires 

en matiere de crime de guerre, Moniteur 
beige, 26 et 27 juillet 1947, p. 6304, art. 3. 



980 LA DEFENSE O'ORORES SUPERIEURS EXISTE-T-ELLE VRAIMENT? 

La pratique jurisprudentielle recente 
A la lumiere de ces textes , nous serions tentes de crOlre 

que la defense d'ordres superieurs n'est plus invoquee par les accuses . 

Or, la realite nous demontre, au contraire, que cette defense en est une 

des plus populaires. En efTet, depuis la fin de la Seconde Guerre mon­

diale, plusieurs jugements ont ete rendus concernant la defense 

d' ordres superieurs. 

L'affaire Eichmalm est assurement une des decisions les 

plus connues dans Ie domaine de la poursuite des crimi nels de guerre. 

Juge par la Cour du District de Jerusalem en 1961,AdolfEichmann fut 

accuse d 'avoir participe a l'execution de n1.illions de juifs sous Ie 

regime nazi. Durant tout son proces, une des defenses souvent invo­

quee par I'accuse fut celie de 1'0rdre superieur. Cependant, ala lumiere 

de la preuve presentee, la Cour de clara : «We reject absolutely the 

accused's version that he was nothing more than a «small cog» in the 

extermination machine. »53 

Plus recemment, Klaus Barbie fut traduit devant la justice 

franyaise pour les crimes qu'il avait, lui aussi, comm.is durant la 

Seconde Guerre mondiale. Accuse de crime contre l'humanite et afin 

que sa peine soit diminuee, raccuse invoqua l'article 8 du Statut de 

Nuremberg. Cependant, nous l'avons vu, les juges du Tribunal de 

Nuremberg n 'accepterent pas de diminuer la peine des accuses sous 

pretexte qu'ils avaient agi en conformite avec l'ordre d 'un superieur 

luerarchique; de plus, Ie Tribunal a exige une presence de contrainte 

morale d'agir pour que la peine soit diminuee. Il faut donc conclure a 

une mauvaise interpretation de la part des avocats de Barbie quant a 

l'article 8 du Statut du Tribunal de Nuremberg. Evidemment, la 

defense invoquee par Barbie fut rejetee et il fut condanme a l'empri­

sonnement a vie5.J . La Cour de cassation confirma la decisionss . 

53 A.G. Israel c. Eichmann, ILR, vol. 36, 55 Barbie, (our de cassation, decision du 

1968, p. 18. 6 octobre 1983, Revue Generale de Drait 

54 Barbie, decision du 8 juillet 1983.J.D.I. , International Public, vol. 88, 1984, p. 507. 

1983, p. 791 . 
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Aux Etats-Unis, deux affaires relatives aux atrocites com­

mlses par les soldats americains lors de la guerre du Viet Nam. ont 

rejete la defense d' ordres superieurs56 . 

Au Canada, bien que la jurisprudence soit extremement 

mince en matiere de criminels de guerre, certaines decisions ont traite 

de la defense d'ordres superieurs. Une des causes ' canadiennes bien 

connue est celie concernant les faits survenus sur une base militaire 

canadienne en Somalie en 1993. Des rnilitaires canadiens faisant partie 

de 13 mission de paix «Delivrance» furent accuses de complicite a la 

torture et de negligence dans l'accomplissement d'une mission ou 

d'une tache militaire. Un des accuses, Ie soldat Brocklebank invoqua 13 

defense d'ordres superieurs. La Cour jugea que celie-ci n'etait pas 

recevable en l'espece, puisque si Brocklebank avait effectivement reyu 

de son superieur la consigne qu'il etait perm.is de battre les prisonniers, 

cet ordre etait manifestement illega157 • 

Mais la plus celebre des decisions demeure R. c. Finta58 de 

13 Cour supreme canadienne. Bien tristement, elle semble critiquable 

a plusieurs egards. D'abord, Ie juge Cory, au nom de 13 majorite, est 

parti du principe selon lequel I'organisation tuilitaire est destinee a 
proteger l'integrite physique d'une nation, ses fi:ontieres et ses 

citoyens. La seule fayon efficace de fonctionner pour une organisation 

militaire est donc l'obeissance inU11ediate de chaque militaire aux 

ordres de son superieur59 . Toutefois, Ie juge Cory a adlTlis qu 'au cours 

de I'histoire, on a reconnu que ce moyen de defense ne pouvait etre 

invoque lorsque les crinles comrnis en se conformant aux ordres 

etaient si atroces qu'ils excedaient les limites du comportement mili­

taire acceptable et choquaient la conscience de la societe. «On peut 

et l'on doit obeir aux ordres militaires a moins que ceux-ci soient 

56 Etats· Unis c. Schultz, 39 M.R. 133, 136 

(1966, Cour martiale); Etats·Unis c. First 

Lieutenant William L. Calley, Jr. (1971), 

46 C.M.R. 1131 (1973), aff'd 22 U.S.C M.A. 534, 

48 C.M.R. 19 (1973). Pour plus de details, 

voir Bassiouni, op. cit. (note 3), p. 476. 

57 The Queen c. Private D.}. Brocklebank ­

CMAC.383, Cour d'appel de la Cour martiale 

du Canada, jugement rendu par les juges 

Decary et Strayer, 2 avril 1996, pp. 12'13. 

58 R. c. Finta (1994), 1 R.C.S. 70l. 


59 Ibid, p. 827· 
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manifestement illega ux_ Quand l'ordre d 'un superieur est-il ntanifes­

tenient illegal? Ii doit etre de nature aoffenser la conscience de toute 

personne raisonnable et sensee_ II doit etre clairement et manifeste­

ment reprehensible. L' ordre ne peut se situer dans une zone grise ou 

etre seulement douteux ; il doit au contraire etre manifestement et 

clairement reprehensible. »611 

C'est donc dire que la majorite des juges de ]a Com 

supreme etaient d'avis, en 1994, que la defense d'ordres superieurs 

constituait, dans certaines circonstances, un moyen de defense accep­

table. Dans Ie cas particulier de Fil/la, les juges de la Cour supreme 

semblent avoir accepte la defense d'ordres superieurs61 Faut-il en 

deduire que l'ordre d'entasser systematiquement et de fac;:on genera le 

tous Ie juifs d'une region, en l'occurrence des civils, dans des cond i­

tions inhumaines a I'interieur de wagons insa lubres apres les avoir 

depouilles de leurs biens pour les diriger vers des camps de concentra­

tion, ne constitue pas aux yeux de b Cour supreme du Canada, UI1 

ordre manifestement illegal et repreh ensible? De meme, Ie recours au 

principe du bon fonctionnement de J' armee et de la necessite ITl.ilitaire 

a pu trouver son compte au XIX" siecle62 , mais semble tout a fait a 
l'oppose du droit existant depuis Ie milieu du xx" siecle_ Voici 

d'ailleurs l'avis d'un auteur concernant l'opinion de la Cour supreme 

quant 3 I'<m-et Finta: (' The futility of the exercice was glaringly appa­

rent in the R. v. Fil/la case (199-1-), w here the trial left convoluted issues 

of intent to commit war crimes and obedience to superior orders to a 

jury to interpret. After the accuse's acquittal, the Supreme Court of 

Canada upheld this approach, which, for all practical purpose, made it 

impossible to prosecute war crimes in Canada. »63 

60 Ibid. 

61 Ibid., pp. 833-834. En fait, la decision 

presente de nombreux principes de droit, 

mais iI demeure impossible de determiner 

pour quelles raisons specifiques ou en vertu 

de quelle defense Finta a ete declare non­

coupable . 

62 Martin c. Matt, Cour supreme des 

Etats-Unis, (1927) 12 Wheaton 28. 

63 P. Brode, Casual Slaughters and the 

Accidental Judgements, Canadian War Crimes 

Prosecutions 1944-1948, Osgoode Society for 

Canadian Legal History, Toronto, 1997, p. 227_ 



RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 983 

Ordres superieurs et contrainte: une confusion bien 
entretenue 
Comme il a ete mentionne precedemment, les juristes 

confondent regulierement la defense d'ordres superieurs avec d'autres 

defenses du droit international penal. Cependant, on peut affirm.er que 

la defense avec laquelle ]' ordre superieur est Ie plus "souvent confondu 

est celle de la contrainte. Pourtant, une diffhence existe bel et bien 

entre les deux defenses, dans la presence ou l'absence de choix moral. 

Prenons I'exemple d'un militaire qui reyoit l'ordre de faire exploser 

une bom.be situee dans un hopital. MoraJement, il n'est pas contraint 

d' executer ]' ordre et peut toujours decider de Ie respecter ou non. 

Nous sommes dans un cas de figure different du moment ou Ie mili­

taire en question execute l'ordre pour eviter de s' exposer a un risque 

direct pour sa vie ou ii des consequences graves. II s'agira des lors d 'un 

cas de contrainte et non d'une situation ou un militaire a simplement 

reagi a I'ordre de son superieur. Dans Ie premier cas, Ie militaire avait 

l'intention de commettre Ie crime, dans Ie deuxieme cas, la mens rea 

n' existait pas necessairement. 

Nous serions tentes de croire que la defense de contrainte 

soit de nature ii disculper Ie militaire. Pourtant, il n' en es t rien et, qui 

plus est, de Iii decoule toute la confusion qu'entretiennent les juristes 

entre l'ordre superieur et la contrainte. Plus precisement, on constate 

que la pratique beau coup plus que l'exercice de normativite exige une 

contrainte pour justifier une defense d'ordres superieurs. Selon la 

COl1Unission de droit international, l'absence de choix moral est sus­

ceptible de permettre une diminution de la peine, lorsqu'un individu 

invoque la defense d 'ordres superieurs. C'est donc dire que la defense 

d 'ordres superieurs non accompagnee d'une situation de contrainte 

n'entrainera pas automatiquement une sanction moins lourde: 

«Cependant,la simple existence d'ordres d'un superieur hierar­

chique ne se traduira pas automatiquement par l'imposition 

d'une sanction moins lourde. Le subordonne n'est passible d 'une 

sanction moins lourde que dans Ie cas ou l'ordre du superieur 

hierarchique reduit effectivement Ie degre de culpabilite. ( ... ) Le 

fai t qu'il ait commis Ie crime contre son gre afin d'eviter que 

l'inexecution de l'ordre reyu n'entraine, dans les circonstances 

http:affirm.er
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du moment, de graves consequences pour lui-meme ou ses 

proches pourra justifier, pour tenir compte du moindre degre de 

culpabilite, une reduction de la sanction qui autrement serait 

imposee. »64 

L' existence de la confusion entre les deux defenses est des 

lors evidente. A l'occasion meme de debats concernant la defense 

d'ordres superieurs, les juristes exigent une contrainte morale sur I'ac­

cuse pour lui permettre de bene£icier d'une diminution de peine. Le 

Tribunal de Nuremberg exigea, lui aussi, qu'il y ait eu absence de 

choix moral pour que la defense d'ordres superieurs soit adm.ise65 

Rappelons ici Ie commentaire fait precedemment apropos du qua­

trieme principe enonce par la Commission du droit international: 

I'ordre superieur demeure inadmissible, amoins que I'auteur du crime 

n'ait pas eu la faculte morale de choisir d'executer l'ordre. En 1948, Ie 

tribunal americain institue en vertu de la Loi du Conseil de controle 

nO 10 suivait la vague et, par consequent, contribuait a entretenir la 

confusion entre la defense d' ordres superieurs et la defense de 

contrainte: «But were any of the defendants coerced into killing Jews 

under the threats of being killed themselves if they failed in their 

homicidal mission? The test to be applied is whether the subordinate 

acted under coercion or whether he himself approved of the principle 

involved in the order. »66 

Plus recemment, Ie Tribunal penal international pour 

l'ex-Yougoslavie a rendu un jugement dans lequel les juges confir­

nuient l'optique adoptee par Ie Tribunal de Nuremberg et la 

Conunission du droit international: I'affaire Erdemovic67 . Le Tribunal 

releva l' e),.'igence d'une presence de contrainte ou d' etat de necessite 

pour appuyer une defense d'ordres superieurs68 .Toutefois, Ie Tribunal a 

64 Op. cit. (note 32), p. 50. 67 TPIY, Le procureur c. Erdemovic 

65 Tribunal de Nuremberg, op. cit. (note 21), (IT·96·22·T), Jugement portant condamnation, 

p. 466. Voir auss i Schabas, supra note 35. 29 novembre 1996. 

66 Etots-Unis c. Ohlendorf et 01. (<< Einsatz· 68 Ibid., par. 19. 

gruppen Tria!»), (1948) 4 LRTWC. 470 (Tribu· 

nal militaire americain). 
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juge necessaire de specifier que l' ordre en question devait avoir ete de 

nature a influencer Ie degre de mens rea: «Si l'ordre n 'a eu aucune 

influence sur Ie comportement illegal, puisque l'accuse etait deja dis­

pose a l' executer, i! n'y a pas alors de circonstance attenuante a ce 
titre. ,)69 

Des lors, il sem.ble incontournable de conclure a l'inexis­

tence pure et simple de la defense d'ordres superieurs atitre indepen­

dant, aussi bien en tant que fait justificatif qu ' en tant que circonstance 

attenuante, puisque, a chaque fois, la pratique a demontre qu'i! etait 

necessaire que la defense d'ordres superieurs soit accompagnee d 'une 

defense de contrainte. La defense d'ordres superieurs n'existe tout sim­

plement pas en tant que defense. Elie sert sim.plement a appuyer une 

autre defense COl11.me celie de la contrainte. 

Le droit « nouveau» 
En juillet 1998, Ie Statut de la Cour penale internationale 

a ete adopteo. L'article 33 s'intitule «ordre hierarchique et ordre de la 

loi ». Bien que cette disposition ait ete acceptee de fayon consensuelie 

par la societe internationale, elie demeure critiquable a plusieurs 

egards. D'abord, parce que ses redacteurs n'ont pas cru bon de suivre la 

regie soli dement etablie - autant par les traites que par la coutume 

internationale - selon laquelie la defense d'ordres superieurs ne peut a 
elle seule servir de fait justificatif pour exonerer une personne reconnue 

coupable, mais surtout parce que Ie libelie me me de la disposition est 

flou, imprecis et pourrait produire des resultats insenSeS71 . Voyons la 

disposition en question: 

Article 33 

1. Le fait qu'un crime relevant de la competence de la Cour a 

ete commis sur l'ordre d'un gouvernement ou d'un superieur 

69 Ibid., par. 53. 71 Pour une opin ion contraire, voir C. Garra· 

70 Statut de la Cour penale internationale, way, « Superior order and the International Cri· 

Doc. ONU A/ CONF.183 /9. minal Court: Justice delivered or justice de· 

nied», RICR, vol. 836, decembre 1999, p. 785. 

http:COl11.me
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hierarchique, militaire ou civil, n'exonere pas la personne qui I'a 

cOl1unis de sa responsabilite penale, amoins que: 

a) cette personne n'ait eu I'obligation legale d'obeir aux ordres 

du gouvernement ou du superieur hierarchique; 

b) cette personne n'ait su que l'ordre etait illegal; et 

c) l'ordre n'ait pas ete manifestement illegaL 

2_ Aux fins du present article, I'ordre de commettre un genocide 

ou un crime contre I'humanite est manifestement illegal. 

Avant d' etudier chacun des paragraphes individuellement, 

il demeure interessant de noter que les versions anterieures du Statut de 

Rome differaient de la version que nollS connaissons_ Elles etaient 

beaucoup moins detaillees et se contentaient d'indiquer que la defense 

d'ordres superieurs n'etait recevable que lorsque l' ordre donne n'etait 

pas manifestement illegaF2_ En fait, c'est sur la base des propositions de 

la France et du Canada que 1a version que noLlS connaissons fut adop­

tee73 , mais seulement suite ade longs debats et apres une reunion infor­

melle dirigee par les delegations americaine et canadienne74 L'article 33 

constitue donc un reel con1.promis entre deux theses vigoureusement 

72 Le projet de Statut de la Commission du 

droit international ne contenait aucune dispo­

sition concernant la defense d'ordres supe­

rieurs, car l'emphase etait alors mise sur les 

questions d'application du Statut et de la 

competence de la Cour. Le Comite ad hoc de 

1995 ne traita pas de ~ette question, sauf 

pour la mentionner au sein de la liste des 

excuses possibles pouvant faire partie du 

Statut. Voir Rapport du Comite ad hoc sur 

l'etablissement d'une Cour penale internatio­

nale, N.U., GAOR, 50' session, Supp. nO 22, 

doc. ONU A/SO/22, Annexe II, p. 58. Cette 

question fut debattue ardemment devant Ie 

Comite preparatoire sur l'etablissement d'une 

Cour penale internationale. Voir doc. ONU, 

GAOR, 50' session, Supp. nO 22, A/50/22 

(1996), vol. II, art. Q, et doc. ONU A/AC.249/ 

1997/L.9/Rev.1 (1997), art. M. Le projet final 

de Statut presente a la Conference de Rome 

indiquait finalement que la defense d'ordres 

superieurs ne pouvait liberer une personne de 

sa responsabilite criminelle, sauf si l'ordre 

donne n'etait pas manifestement illegal, doc. 

ONU A/CONF/183/2/Add.1. 

73 PrepCom Report, vo l. II, propositions 1 

et 2, article 0, pp. 102 et 103. 

74 Pour plus de details concernant les 

negociations, voir P. Saland, «International 

criminal law principles», R. S. Lee (ed.), The 

International Criminal Court: The Making of 

the Rome Statute Issues, Negociations, 

Results, Kluwer Law International, La Haye/ 

Londres/Boston, 1999, p. 210. 
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defendues. La delegation amencame, et plus particulierement Ie 

Professeur Theodor Meron, tenta de convaincre les autres delegations 

de l' existence de la defense d'ordres superieurs. A l' oppose, Ie 

Royaume-Uni, I'Allemagne et la Nouvelle-Zelande affinTlerent que la 

defense en tant que telle n' existait pas mais pouvait servir pour appuyer 

une defense de contrainte, d'erreur de fait ou de droit1s. Cette derniere 

fayon de concevoir 1'0rdre superieur, conU11e nous l'avons demontre 

precedemment, s'apparente davantage ala realite actuelle. Mais, comme 

nous Ie savons, Ie Statut de Rome fut adopte par consensus et cet exer­

cice obligeait Ie compromis ... Les Etats-Unis ne voulaient absolument 

pas que leurs soldats engages dans des combats puissent voir leur res­

ponsabilite criminelle engagee par l' obeissance a un ordre auquel ils 

auraient systematiquement obei dans Ie feu de l'action. 

Cette preoccupation etait moindre par rapport au genocide 

et au crime contre l'humanite, puisque ces crimes supposent une prepa­

ration active impliquant les hautes autorites et ne sont pas susceptibles 

d'etre la consequence d'une simple erreur de jugement. C'est ainsi que 

1'0n a explicitement prevu pour la premiere fois que 1'0rdre de com­

mettre un genocide et un crime contre I'humanite constitue un ordre 

manifestement illegal. Ce second alinea est certainement un ajout posi­

tif al'article 33 du Statuto 11 est toutefois susceptible de poser des pro­

blemes d'application, car la personne impliquee dans un genocide ou un 

crime contre I'humanite ne reyoit sou vent pas specifiquement l' ordre 

de conunettre un tel crime, mais plutot 1'0rdre d'executer un acte pre­

cis qui, en lui-meme, ne rassemble pas les elements de ces infractions. 

De nombreux commentateurs affirment que Ie second ali­

nea de l'article 33 fait en sorte que les personnes accusees de crime 

contre l'humanite ou de genocide seront automatiquement privees de 

ce moyen de defense76 . Or, ce n'est pas ce qu'indique cette disposition. 

75 Kai Ambos, «General principles of crimi­

nal law in the Rome Statute», Criminal Law 

Forum, vol. 10, 1999, p. 30. 

76 Vo ir notamment O. Triffterer, «Superior 

orders and prescription of law», O. Triffterer 

(ed.), Commentary on the Rome Statute of the 

International Criminal Court, Observer's 

notes, Artie/e by Artie/e, Nomos Verlags­

gesellschaft, Baden-Baden, 1999, p. 581; 

P. Gaeta, op. cit. (no te 49), pp. 189-190. 
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C'est Ie contenu de l'ordre qui entralne 1'irrecevabilite du moyen de 

defense et non la nature de 1'accusation_ Ainsi , de nombreuses per­

sonnes ayant participe a la commission d'un crime contre l'humanite 

ou de genocide pourront encore invoqller 13 defense d' ordres sllpe­

rieurs, malgre 1'alinea 2 de 1'article 33. Par exemple, dans Ie cadre d'lln 

genocide, un accuse qui , apres en avoir re<;:u l'ordre, a empeche des 

gens de sortir d 'un endroit, en attendant que quelqu'un d'autre y 

mette Ie feu, n'aurait pas re<;:u 1'ordre de commettre un genocide et 

pOllrrait, en principe, invoquer 1a defense d' ordres superieurs meme 

s'il a participe aIa commission d'lln genocide. 

Pour en revenir plus precisement au premier alinea de 1'ar­

ticle 33, noLlS noterons que tel qu'il est redige, il aurait pu justifier de 

nombreux actes commis sous Ie regime nazi. C'est d 'ailleurs Ie genre 

d'argument qui avait ete avance lors du proces fait a des juges alle­

mands. Ceux-ci alleguaient avoir agi en conformite avec 13 loi de leur 

pays. Or, Ie Tribunal n 'avait pas adnus cet argument: «The argument 

that such common planning cannot exist where there is complete dic­

tatorship is unsound. A plan in the execution of which a number of 

persons participate is still a plan, even though conceived by only one 

of them; and those who execute the plan do not avoid responsibility 

by showing that they acted under the direction of the man who 

conceived it. » 77 

D'ailleurs, un exemple qui illustre bien Ie cas est celui 

d'anciens gardes est-allemands postes a 13 frontiere separant la 

Republique democratique allemande de Ia Republique federale 

d'Allemagne. Ces derniers, avant que ne tombe Ie mur de Berlin, 

devaient se conformer a une directive selon laquelle toute personne 

tentant de traverser la frontiere devait etre tuee. En novembre 1992, un 

certain nombre de gardes furent juges; les accuses presenterent tous 

une defense d 'ordres superieurs. La Cour supreme de 1'Allemagne 

77 ProcE~S des grands eriminels de guerre B. Blair). Notons que Ie juge Blair se refere iei 

devant Ie Tribunal militaire internationa l, aux propos du jugement du Tribunal de 

Nuremberg, oetobre 1946 - avril 1949, tome 3, Nuremberg, tome 1, p. 226. 

p. 1199 (opinion separee du Juge Mallory 
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refusa la defense au n1.otif que tout ce qui etait legal n' etait pas neces­

sairement acceptable78 . Si lesjuges avaient eu a appliquer I'article 33 du 

Statut de Rome, en seraient-il venus ala me me conclusion? 

Selon Ie professeur Cherif Bassiouni, l'article 33 du Statut 

de Rome presente particulierement deux problemes79 . Selon lui, au 

niveau de la procedure et d'un point de vue de la 'presentation de la 

preuve, il existe un probleme de dualite en ce sens que, selon Ie 

deuxieme alinea, clliffre 1 b) , ]a preuve doit etre faite que I'accuse ne 

savait pas que l'ordre etait manifestement illegal puisque, nous Ie 

savons, la violence demeure subjectivement appreciable pour chaque 

individu, tandis que Ie troisieme alinea, cbillie 1 c) impose un examen 

objectif, a savoir]a legalite de l'acte en question. De meme, ou doit-on 

placer Ie fardeau de preuve? La defense invoquant I'ignorance ou 

encore I'absence de mens rea, la pom'suite devra alors prouver que I'ac­

cuse savait l'ordre illegal, puisqu'une telle preuve demeure un des ele­

ments du crime. De l'avis de Bassiouni, ceci augmente considerable­

ment Ie fardeau de la poursuite. Dans un deuxieme temps, ce probleme 

s'applique aussi au second alinea de l'article 33. En effet, faudra -t-il 

que la poursuite prouve d'abord qu 'il y a eu ordre de commettre un 

genocide ou un crime contre I'humanite et qu'ensuite, ]a defense Ie 

refute? S'agira-t-il d'une question purement juridique ou alors d'une 

question mixte de droit et de faits? 

D'autres auteurs ne partagent pas ce point de vue et indi­

quent que l'article 33 est redige de telle sorte que c'est systematique­

ment l'accuse qui aura Ie fardeau de demontrer que ce moyen de 

defense est recevable80. Selon eux, la defense d'ordres superieurs est 

d'abord declaree irrecevable et l'accuse doit demontrer que son cas est 

couvert par l'exception, notamment que I'ordre donne n'etait pas 

manifestement illegal. 

78 Entscheidungen des Bundesgerichts· 

hofs in Strafsachen, vol. 39, p. 16. 

79 Bassiouni, op. cit. (note 3), p. 481 

80 Triffterer, op. cit. (note 76), p. 581. eet 

auteur indique toutefois, a la p. 586, que la 

connaissance du caractere illegal de I'acte 

doit etre demontree et qu'en cas de doute, 

I'accuse est presume ne pas avoir connu I'ille· 

galite de I'acte. Voir egalement Gaeta, op. cit. 
(note 49), p. 190. 
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II est des lors clairement clair que l'article 33 est destine a 
passer par une etape d'interpretation, tant au niveau des criteres sub­

j ectifs qu'en ce qui concern e la procedure et Ie nlOde de preuve a 
adoptee II s'agit d'un article difficile ainterpreter, surtout lorsqu'on Ie 

confronte aux autres articles du Statut~ l. Les juges de la future Cour 

penale internationale auront un travail de taille aaccol11plir s' ils veu­

lent essayer de concilier Ie droit existant avec Ie libelle de l' article 33 

puisque, corruTle nous l' avons vu , en plus d'etre beaucoup plus com­

pl exe que d'autres dispositions du Statut des tribunaux penatlX inter­

nationaux ou encore du P roj et de code des crimes contre la paix et la 

securite de l'humanite, Ie Statut de Rome a cree du droit nouveau. De 

plus, les juges hesiteront ce rtainement a interpreter restri ctivemellt 

LIne disposition accordant potentieUement un moyen de defense aLIne 

personne accusee d'un crime hautement stigmatisc . Consideran t qu'il 

fa udra donner un effet util e a l'articlc 33 et que les redacteurs du 

Sta tut ne peuvent avoir parle pour ne ri en dire, la defense d'ordres 

superieurs viendra tot ou tard a etre largement acceptee. 11 aurait ete 

benefique que l'article se contente de reprendre la defln ition habi­

welle ou, atout Ie moins, qu' il soit dava ntage precis. Mais, tout ce 111yS­

tere reside probablement, comme Ie pense Per Saland, dans Ie fait 

qu'apres les debats interminables concernant la legitime defense, Ies 

delegations n'avaient pas l'energie de reprendre un sujet aussi chaud 

que celui de ]' ordre superieUl~2 

Remarques finales 
Le refus constant de codifier la defense d'ordres superieurs 

et d 'en definir les parametres d'application perdure. Certes, quelques 

regles ont ete elaborees pour circonscrire l'utilisation de la defense, 

mais plusieurs questions demeurent et chagu e cas en est un d' espece. 

En efIet, doivent etre precises plusieurs aspects de la defense tels que la 

question de savoir jusqu'ou un subordonne peut refuser d'executer 

81 Voir, entre autres, I'article 67 qui ne per­ 82 Saland, op. cit. (note 74), p. 212 . 

met pas de renversement du fardeau de la 

preuve. 
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l'ordre83 , ou encore ce qui peut constituer un ordre manifestement 

illegal. Ceci peut sembler aise , mais il importe de ne pas oublier qu'il 

s'agit, entre autres, de criteres subjectifs, d'une appreciation person­

nelle propre acluque individu, influence par ses principes moraux, ses 

convictions religieuses, son passe et son histoire propres. Le critere du 

bon pere de famille n'est pas Ie meme pour tous. 

Lauterpacht disait, en 1944, que la defense d'ordres supe­

rieurs constituait une des defenses les plus complexes, tant au niveau 

du droit interne que du droit international. II avait tout a fait raison. 

La preuve en est que plus de cinquante- cinq ans plus tard, non seule­

ment aucune definition couturniere n'existe, mais encore, les juristes 

sont plus confus que jamais. Depuis les proces de Nuremberg, au lieu 

de suivre une regie bien etablie, Ie monde juridique a tente de retablir 

une defense qui avait pourtant ete expressement ecartee. Et, qui plus 

est, lorsqu 'on examine de pres, tant la jurisprudence, la doctrine que 

les textes internationaux, force est de constater que la defense d ' ordres 

superieurs est en realite toujours assimilee aune defense de contrainte, 

de necessite militaire, d'erreur de droit ou encore d'erreur de fait. 

Comm.e Ie resume si bien CheriffBassiouni, qu'on conyoive la defense 

d'ordres superieurs comme moyen d'exoneration ou conllTle motif de 

diminution de la peine, preuve doit etre faite de l'absence de choix 

moral d'executer ou non l'ordre d01111e8~. 

Cette constatation noLlS amene a penser que la defense 

d'ordres superieurs, bien qu'elle provoque encore de vives discussions 

83 Les juges de la Cour federale du Canada 

ont juge que la peur de subir une peine d'em· 

prisonnement de vingt ans ne justifiait pas une 

obeissance Ii I'ordre d'un superieur lorsque 

I'ordre cons istait Ii tuer des personnes civiles. 

Ivan Cibaric c. Le ministre de la citayennete et 

de I'immigration, Cour Federale, IMM'1078'95, 

decision du 18 decembre 1995, rendue par Ie 

juge Marc Noel, p. 14. Dans une autre decision 

canad ienne, les juges ont accepte la defense 

d'ordres superieurs, puisque I'individu en 

question avait subi des sevices corporels , 

comme des chocs electriques, et ava it ete 

prive d'eau et de nourriture pendant plusieurs 

jours. Cependant, notons que les juges ont 

aussi pris en consideration que Ie militaire a 

deserte Ii la premiere occasion. Nous sommes 

donc, une fois de plus, dans Ie cas de figure 

d'une defense d'ordres superieurs ou I'indi· 

vidu a subi une contrainte importante: V.(C.I .) 

(Re) (1991) D.5.5.R. n. 461, decision rendue par 

les juges F. Mortazavi et G.T. Lang Ie 18 octobre 

1991, pp. 11, 12. 

84 Bassiouni, op. cit. (note 3), p. 458. 
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dans les milieux juridiques et militaires, n 'existe plus de fayon inde­

pendante. Certes, elle dem eure encore frequ emment plaidee. Mais les 

juges exigent qu 'une autre defense vienne l'appuyer. Des lors , eUe sert 

dava ntage comme un fait , comme un element de preu ve afin d' etablir 

l' existence, par exemple, d'une situation de contrainte morale. 

Demeure cependant l'exception du nouveau Statut de Rome, qui 

selTlble donner une existence autonome a la defense d 'ordres supe­

rieurs. II reste cependant avoir dans queUe nLesure et aqueUes condi­

tions les juges de la future Cour penaJe accepteront Ja defense teUe 

qu 'elle est prevue al'article 33 du Statut. PeuH~tre est-ce enfin l'occa­

sion d 'un encadrement clair et precis d'une defense dont l'utilisa tion 

et l'interpretation demeurent inconstantes . 

• 

Abstract 

The defence of superior orders: does it still exist? 
by GENEVIEVE DUFOUR 

The drjencc ofSliperial' orders wOllld appear to be a relatively ea5Y 

concept to d~fine . D e;,p ite it5 npparent 5implicity, howellel; it ca ll5e5 more 

confll5ion. nmong legal experts thall one wOllld think. [n fnct, thi5 difence 

i5 ba5ed on obediwce to the orders ~fagovern III el1 t or a 5l1periol; whether 

lIIilitary or ci llilinll. SOllie people collsider it a5 a jU5tification, others a5 a 

lIIitigating circul1lstnl1ce, others yet a5 both. III the opinion of the author 

the debate is purely theoretical, howellel; 5ince i/1 practice the difence if 
sllperior orders is 110 longer used 011 its OWI1. 
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Testimony of ICRC delegates 
before the 
International Criminal Court 

by 
5TEPHANE JEANNET 

I
n its June 2000 issue the Review published a corrunentary on the 

decision of the International C riminal Tribu nal for the former 

Yugoslavia (ICTY) of 27 July 1999 recognizing the absolute 

right of the ICRC to nondisclosure of information relating to its 

own activities. 1 The Tribunal concl uded that this right was based on 

international customary law. 

This case set in motion a broader reflection within the 

ICRC regarding the confidentiality of information before inter­

national tribunals, and in particular the future International Criminal 

Court (ICC) . The purpose of this article is to outline the ICRC's 

endeavours within the framework of the Preparatory Commission for 

the Establishmen t of an International Criminal Court (hereinafter the 

PrepCom) to secure a provision protecting the confidentiality of the 

organization's information, and the results of those steps. 

The ICRC and the International Criminal Court 
T he ICRC has been mandated to promote respect for 

international humanitarian law, which includes the development of 

better implementation mechanisms2 Its active participation in the 

negotiations and its support for the establishment of the ICC are pur-

As Legal Advi ser in the ICRe's Lega l Division STEPHANE JEANNET worked on 

issues related to protecting the confident ial ity of ICRC information. He is now an 

independent consu ltant. 
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suant to this mandate. The ICRC welcomed the text of the ICC 

Statute as being substantive and enabling the Court to engage in the 

battle against impunity.3 The ICRC has been intensively involved in 

negotiating the Statute, and subsequently the Elements of Crime, with 

regard to issues directly related to its mandated role as expert on, and 

guardian of, international humanitarian law.4 

At a time when the ICTY's decision was not yet known, 

there was much discussion within the ICRC on the best course of 

action to protect the confidentiality of information within the context 

of the ICC. A dialogue was also initiated within the International R ed 

Cross and Red Crescent Movement, in particular with the Inter­

national Federation of Red Cross and Red Crescent Societies and 

a number of N ational Societies. Since the Statute of the ICC had 

already been adopted in Rome in July 1998, it was obviously too late 

to add a clause to it. Under these circumstances it seemed that the 

ideal solution would be to obtain the inclusion, in the draft Rules of 

Procedure and Evidence, of a general clause protecting the confiden­

tiality of certain information collected in the course of the ICRC's 

activities. It proved difficult, however, to define exactly which infor­

mation should, or could, be privileged, how, and for whom. 

1 Stephane Jeannet, "Recognition of the 

ICRC's long·standing rule of confidentia l ity: 

An important decision by the International 

Criminal Tribunal for the former Yugos lavia", 

fRRC, No. 838, June 2000, pp. 403"425. 

2 The tasks incumbent upon the ICRC 

under the Statutes of the International Red 

Cross and Red Crescent Movement (1986), 

Arts 5.2C) and g) include "to undertake the 

tasks incumbent upon it under the Geneva 

Conventions, to work for the fa ithfu l applica· 

tion of international humanitarian law appli· 

cable in armed conflicts and to take cognizance 

of any complaints based on alleged breaches 

of that law" and "to work for the understa nd· 

ing and dissemination of knowledge of inter· 

national human itarian law applicable in 

armed conflicts and to prepare any develop· 

ments t hereof". It should be noted that the 

Statutes have been unan imously adopted by 

the States party to the 1949 Geneva Conven· 

tions and the components of the International 

Red Cross and Red Crescent Movement. 

3 Marie·Claude Roberge, "The new Inter· 

national Criminal Court", fRCC, No. 325, De· 

cember 1998, pp. 671·677. 

4 Knut Dormann, "Preparatory Comm ission 

for the International Criminal Court: The 

Elements, of War Crimes", fRRC, No. 839, 

September 2000, pp. 771.796. 
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Contac t was therefore taken up with key gove rn.ment 

representatives . Their views were unanimous: there was indeed a need 

to pro tect information obtained in certain ca t gori es of professional 

relati onships. While th ere was no obj ection to placing th e work of the 

JC R C under such protec tion, it appeared that a provision of a general 

nature would be unacceptable, sin ce it would, in their view, open a 

floodgate: the Court would be blocked by all kinds of requ ests fo r 

nondisclosure by any organiza tion or individual. Such a clause would 

therefore gravely hinder the work of the C ourt. Consequ ently, the 

IC R C was strongly advised against pursuing such a strategy. It was told 

that only a very tightly drafted clause referring specifi cally and solely 

to the J C R C would have a chance of being accepted by States repre­

sented in the PrepCom ; other avenu es would have to be envisaged 

fo r other entities (including other components of th e M overn ent), for 

example th ro ugh w itness p ro tec tion n1.easures. 

[n accordance with this advice, the rCR C requ ested that a 

specifi c provision be included in the Rules of Procedure and Evidence 

during th e PrepCom 's second session , which took place in New York 

fro lll 26 July to 13 August 1999. Foll owing the same line of thinking as 

in th e case before the JCTY, the JC R C argu ed that th ere is a similar 

need fo r th e work of the o rganiza ti on to be protec ted within th e 

framework of the ICC as well. Indeed, for a Court to request (or 

admit) such confidential information or docum ents o r to require (or 

accept) testimony from [C R C staff would seriously undermin e the 

role of th e IC R C under internatio nal humanitarian law and the man­

ner in which it discharges its mandate under the 19-1-9 Geneva 

Conventions for the protecti on of war victims, th e two 1977 

Additional P rotocols, and th e Statutes of the International R ed C ross 

and R ed Crescent M ovement . This is beca use warring parti es are 

likely to deny or restri ct access of the IC RC, in particular to prison 

and detention facilities, if th ey believe that its delega tes may be col­

lecting evidence fo r use in future criminal proceedings . 

The proposed solution was that such a clause would make 

it necessa ry for tb e Court to ob tain tbe IC RC 's consent before requir­

ing or permitting any present or former IC R C official o r employee 

to testifY about, or before considering admitting as evidence, or 
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permitting the disclosure of, documents, information or other evi­

dence which CaiTle into the possession of the ICRC in the course, or 

as a consequence, of the performance of its functions. 

As indicated above, the arguments supporting the inclu­

sion of a specific provision were essentially the same as that which the 

ICRC presented in its submission before the Trial Chamber of the 

ICTy'5 They can be summarized as follows: 

in discharging its mandate, the ICRC obtains information on the 

basis of a relationship of confidence; 

the element of confidentiality is essential to the maintenance of the 

relationship between the ICRC and warring parties; 

it is universally accepted (in particular in the Geneva Conventions 

and their Additional Protocols) that it is in the international inter­

est to foster this relationship; 

the disclosure of information, in breach of the ICRC's confiden­

tiality rule, would cause irreparable damage to the ability of the 

ICRC to pelform the functions allotted to it and thus to the inter­

national public interest. 

The confidentiality rule is a working principle derived 

from the general practice of the ICRC and from international hu­

manitarian law, and is accepted and expected by States and victims of 

armed conflict. It is the hallmark of the ICRC. 

Finally, the respective mandates of the ICC and the ICRC 

are separate but complement one another in the endeavour to ensure 

respect for international humanitarian law. They both form part of the 

international ordre public. Differences between the work of the ICC and 

that of the ICRC should therefore not be regarded as contradictory. 

The rule adopted by the PrepCom 

After much negotiation, the PrepCom on 30 June 2000 

adopted by consensus the Rules of Procedure and Evidence of the 

ICC. Rule 73, entitled "Privileged communications and information", 

deals with the issue of the confidentiality of several categories of 

5 See Jeannet, op. cit. (note 1), 

pp. 406'4°8. 
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professional relationships. Sub-rule 73 .1 stipulates that commumca­

tions between a person and his or her lawyer are privileged and there­

fore not subject to disclosure. Sub-rules 73.2 and 73.3 provide that the 

Court may recognize communications within other professional or 

confidential relationships as privileged. In this context, particular 

regard is to be given to such relationships between patient and medical 

doctor, psychiatrist, psychologist or counsellor, or between a person 

and a member of a religious clergy. Finally, sub- rules 73.4 to 73.6 

specifically deal with the case of the ICRC: 

"4. The Court shall regard as privileged, and consequently not 

subject to disclosure, including by way of testimony of any pres­

ent or past official or employee of the International Committee 

of the Red Cross (ICRC), any information, documents or other 

evidence which it came into the possession of in the course, or 

as a consequence, of the performance by ICRC of its functions 

under the Statutes of the International Red Cross and Red 

Crescent Movelnent, unless: 

(a) After consultations undertaken pursuant to sub- rule 6, 

ICRC does not object in writing to such disclosure, or other­

wise has waived this privilege; or 

(b) Such information, documents or other evidence is contained 

in public statements and documents ofICRe. 

5. Nothing in sub-rule 4 shall affect the admissibility of the same 

evidence obtained fi·om a source other than ICRC and its officials 

or employees when such evidence has also been acquired by this 

source independently onCRC and its officials and employees. 

6. If the Court determines that ICRC information, documents 

or other evidence are of great importance for a particular case, 

consultations shall be held between the Court and ICRC in 

order to seek to resolve the matter by cooperative means, bear­

ing in mind the circumstances of the case, the relevance of the 

evidence sought, whether the evidence could be obtained from 

a source other than ICRC, the interests ofjustice and of victims, 

and the performance of the Court's and ICRC's functions ."6 

6 Doc. PCNICC/2ooojINFj3jAdd.l . p. 39. 
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Comments on sub-rules 73.4 to 73.6 

This provision in effect bars th e Court from using any 

confidential ICRC inforn'lation (including by requesting or accepting 

testimony by ICRC delegates, past or present), unless the organization 

has specificaUy waived its privilege. Naturall y, this does not concern all 

information, but only that having to do with the ICRe's official fun c­

tions. Three qualifiers were nevertheless added in order to avoid block­

ing access by the Court to information that is essentially public. 

Therefore, the Court can admit evidence if 

after consultation with the Court (see below) the I CRC does not 

object to disclosure (sub- rule 4(a)); 

the lCRC has already made the information public (su b-rul e 4(b)); 

or 

the same information has also been coUected by another source 

(e.g. by ano ther organiza tion also present in the field), indepen­

dently from th e [CRC (sub-rule 5). 

From the beginning of negotiations at the PrepCom, there 

was very little opposition to the idea that there should be a provision 

protecting ICRC information.' T here were, however, some doubts 

abo ut who should have the last word in deciding whether or not par­

ticular evidence could be disclosed : the Court or th e JCRe. Some gov­

ernment representatives indeed considered that the JCRC should not 

be "above" the ICC; others believed that if evidence that a particular 

State considered to touch on its national security could be disclosed 

without its consent, the ICRC should not benefit from a more 

favourable treatment. But finally, with the support ofan increasing num­

ber of delegations, the fact that it would be up to the ICRC to decide 

whether information could be disclosed was not challenged when the 

Rules of Procedure and Evidence were adopted on 30 June 2000 8 

7 See also Knut Dbrman n and Claus Kress, nat ionalen Strafgerichtshof", Humanitdres 

"Verfahrens- und Beweisrege ln sowie Verbre- Vdlkerrecht - Informationsschri[ten, Heft 4, 

chenselemente zum Rbmischen Statut des 1999, p. 202_ 

Internationalen Strafgerichtshofs: Eine Zwi- 8 The ICTY decision was taken on 27 July 

schenbilanz nach den ersten zwei Sitzungen 1999. The fact that it recognized the ICRC an 

der Vorbereitungskommiss ion fUr den Inter- abso lute right to nondisclosure based on cus­
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To achieve this result an additional provlsion had to be 

added, namely sub-rule 6, which provides for a dialogue between the 

ICC and the ICRC,"if the Court determines that ICRC information, 

documents or other evidence are of great importance for a particular 

case" . The clause draws its inspiration from Article 72 of the Rome 

Statute, which deals with the disclosure of information pertaining to 

national security.9 There is, however, a significant difference between 

the two provisions, since Article 72 leaves the last word to the Court. 

Here, on the other hand, the ICRe's privilege remains untouched. 

Conclusion 
The ICRC insisted on obtaining a very clear and absolute 

rule, because anything less, i.e. any uncertainty as to whether ICRC 

evidence may be used by the Court without the organization's con­

sent, would cast a shadow on the ability of the ICRC to establish or 

maintain a relationship of trust with the parties to armed conflicts 

and the victims of such situations. Such uncertainty may result in 

denial or restriction of ICRC access. The perception of the ICRC by 

its interlocutors is of crucial importance here. In certain circumstances 

Rule 73 will therefore be a useful operational tool to negotiate that 

access. 

• 

tomary international law would undoubtedly 

have been extremely helpful in convincing the 

diplomats who had doubts about the draft 

rule. However, it was not until 8 October 1999 

that this decision was made public, that is sev­

eral weeks after the end of the second session 

of the PrepCom . Therefore, the ICRC did not 

use this information until the next session (29 

November-17 December 1999), during which 

discussion on the draft rule was not reopened. 

9 See : Donald P. Piragoff, "Protection of 

National Security Information", in Roy S. Lee 

(Editor), "The International Criminal Court, 

The Making of the Rome Statute", Kluwer Law 

International, The Hague, 1999, pp. 270-294. 
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Resume 

La question du temoignage des delegues du CICR 
devant la Cour penale internationale 
par STEPHANE JEANNET 

L'auteur analyse /'adoption, en. jui/'! 2000, d'une clause dans Ie 

Reglement de procedure et de preuve de la Cour penale intemationale, 

qui confire au CICR Ie droit de ne pas divulguer des iriformatiol1s CO/'l­

fidentielles (y compris par Ie thnoignage de delegues) sans Ie consente­

ment de I'institution . Cette nouvelle 11.or111e vient renforcer la decision 

prise en 1999 par Ie Tribunal penal international pour I'ex-Yougoslavie 

(voir RICR, n" 838,jui11 2000, pp. 403-425). 
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by 
JAN HLADIK 

Reporting system under 
the 1954 Convention 
for the Protection of Cultural 
Property in the Event 
of Armed Conflict 

O
ne of the means of monitoring the practice of States in 

implementing international agreements is the system of 

national reports: either w ithin a time limit laid down 

by the agreement itself or in accordance with the 

Constitutive Act of the respective organization , the States Parties sub­

mit to that organiza tion or to a special body a report for consideration 

and/or pubbca tion . 

The H ague Convention for the Pro tection of C ultural 

Property in the Event of Arm ed Conflict, of 14 M ay 1954 (" the 

Convention"), contains such a provision in its Article 26(2) w hich 

stipulates: " Furthermore, at least once every four years, [the H igh 

Contracting Parties] shall forward to the Director- General a report 

giving whatever information they think suitable concerning any 

measures being taken, prepared or contemplated by their respective 

JAN HLADIK is Programme Specialist at the International Standards Unit, Division 

of Cultural Heritage, UNESCO, Paris. The views expressed in this article are 

those of the author and do not necessarily reflect the views of UNESCO. For the 

texts of the treaties see also the UNESCO website : www.unesco.org/ general/ 

engl / legal/co nvent.htm l. 

www.unesco.org/general
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administrations in fulfilment of the present Convention and of 

the Regulations for its execution." 

The main purpose for inclusion of this provision in the 

Convention is twofold: (i) to enable the Secretariat to learn about 

States Parties' national implementing measures for the application of 

the Convention; and (ii) to forward this information to States Parties 

in the form of a widely circulated report, thus making them aware of 

activities undertaken by other States Parties and, in fact, enabling 

them to receive information which would otherwise be difficult to 

obtain. 

By way of comparison, the other two UNESCO 

Conventions for the protection of cultural property - the Convention 

on the Means of Prohibiting and Preventing the Illicit Import, Export 

and Transfer of Ownership of Cultural Property (1970) I and the 

Convention Concerning the Protection of the World Cultural and 

Natural Heritage (1972)2 - contain provisions requesting States Parties 

to provide reports on the in'lplementation of those Conventions to 

UNESCO's General Conference. 

It should also be noted that Article 16 of the "Rules of 

Procedure concerning recommendations to Member States and inter­

national conventions covered by the terms of Article IV, paragraph 4, 

of the Constitution" requires UNESCO Member States to furnish to 

the General Conference special reports on the action they have taken 

for the implementation of conventions and recon'lmendations adopted 

1 Article 16: "The States Parties to this 

Convention shall in tlie ir periodiC reports 

submitted to the General Conference of the 

United Nations Educational, Scientific and 

Cultural Organ ization on dates and in a 

manner to be determined by it, give infor· 

mation on the legislative and adm inistrat ive 

provisions wh ich they have adopted and 

other action which they have taken for the 

application of this Convention, together with 

details of the experience acquired in this 

field." 

2 Article 29(1) : "The States Parties to 

this Convention shall, in the reports which 

they submit to the General Conference of 

the United Nations Educational, Scientific 

and Cultura l Organization on dates and in a 

manner to be determined by it, give infor· 

mation on the legislat ive and administrative 

provisions which they have adopted and 

other action which they have taken for the 

application of this Convention, together with 

details of the experience acqu ired in this 

field." 
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by the General Conference.3 Initial reports on such conventions or 

recommendations must be transmitted no less than two months before 

the first ordinary session of the General Conference following the 

session at which they were adopted. In addition , the General Coruer­

ence is entitled to ask Member States for additional reports. 

With the exception of the 1962 report, all the Secre­

tariat's reports have been divided into three parts: an introduction 

outlining the Secretariat's activities for the implementation of the 

Convention, a copy of the updated list of States party to the 

Convention and its 1954 Protocol, and texts of national reports sub­

nutted by States Parties.4 

Historical background 

What was the reason for inserting the provlSlon on 

national reports in the Convention? For an answer, we must go back 

both to the travaux preparatoires of the Convention and to the 1954 

Hague Diplomatic Conference which elaborated and adopted it. 

The 1953 draft Convention included the following 

Article 25(2): 

" 2. Furthermore, at least once every four years, they shall 

forward to the Director-General a report giving whatever infor­

mation they think suitable concerning any measures being 

taken, prepared or contemplated by their respective admirus­

trations in implementation of the present Convention and of the 

Regulations for its execution."s 

3 Article 16 -1. Member States shall submit 

to the General Conference special reports on 

the actio n they have taken to give effect to 

conventions or recommendations adopted by 

the General Conference. Initial reports relat· 

ing to any convention or recommendation 

adopted shall be transmitted no less than two 

months prior to the first ordinary session of 

the Genera l Conference following that at 

which such recommendation or convention 

was adopted. The General Conference may 

further request Member States to submit, by 

prescribed dates, additional reports giving 

such further informat ion as may be necess· 

ary. - Basic Texts (2000 edition), p. 115. 

4 The 1970 report conta ins only a copy of 

the list of States party to the Convention. 

S Current Article 26(2) - See Records of the 

Conference convened by the United Nations 

Educational, Scientific and Cultural Orga· 

nization held at The Hague from 21 April to 

14 May 1954, published by the Government of 

the Netherlands, Staatsdrukkerij·en uitgeverij· 

bedrij ft, The Hague, 1961, p. 387. 
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The draft was accompanied by the following conU11entary: 

"Conul1unication of the information may take place at 

any time, but must be effected at least once every four years, 

with a view to the periodical meeting of representatives of the 

High Contracting Parties provided for in Article 26. It may be 

that some States will not wish to divulge certain information; 

Article 25 accordingly authorizes States to communicate only 

such information as they think suitable. Further, this exchange of 

information is to take place through the Director-General of 

Unesco, who will judge as to the desirability and the time 

of giving effect to it."6 

During the discussion of draft Article 25 the delegate of 

the United Kingdom proposed its deletion'? This proposal was not 

accepted and the current Article 26(2) was adopted with a small 

change when the word "implementation" in the last sentence was 

replaced by the word "fulfilment". 

Reporting practice 

To date, the Secretariat has published six separate reports, 

in 1967,1970,1979,1984,1989 and 1995. The report for the year 

2000 is in preparation. In addition, the first periodic report was pub­

lished in 1962 with the documents of the first meeting of States party 

to the Convention. 

Let me now analyse the reporting practice from two 

points of view: the contents and the quantity of information pro­

vided. 

a) Contents of information 

Taking into account the fact that much of the information 

in the national reports between 1962 and 1989 is very likely to be out­

dated, the present analysis will be based solely on information con­

tained in the last 1995 periodic report8 Moreover, to facilitate the 

6 Ibid., pp. 313 '314. Property in the Event of Armed Conflict, 

7 Ibid., p. 192. The Hague 1954, 1995 Reports, UNESCO, 

81nformation on the Implementation of Ref. CLT'95/WS/!3, Paris, December 1995 

the Convention for the Protection of Cultural 
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reading of the analysis no specific reference will be made to the 

twenty-nine national reports. 9 

The most relevant substantial information contained in 

the national reports covers mainly the implementation of Articles 1 

(Definition of cultural property), 3 (Safeguarding of cultural proper­

ty), 7 (Military measures), 8 (Granting of special protection), 

25 (Dissemination of the Convention), 28 (Sanctions), the whole 

of Chapter V (The distinctive emblem) and the implementation of 

Resolution II of the Hague Intergovernmental Conference on the 

desirability of establishing national advisory committees. In addition, 

seven countries (Belarus, Bulgaria, Croatia, Hungary, Poland, Slovenia 

and Ukraine) reported on general legislation for the protection of cul­

tural property, thus not specifically related to protection in the event of 

arm.ed conflict. 

When providing information 111 connection with 

Article 1, Australia reported on its efforts to establish effective criteria 

for identifYing cultural property in conformity with this provision and 

pointed out that the definition of cultural property and the concept of 

property as such does not reflect the dynamics of the Aboriginal and 

Torres Strait Islander cultures. In addition, Australia expressed its con­

cern that there may be some significant cultural heritage belonging to 

the Aboriginal and Torres Strait Islander cultures which is not covered 

by the definition of cultural property under the Convention. I inten­

tionally focus on this point because the definition of cultural property 

contained in Article 1 of the Convention reflects almost exclusively 

the Western concept of cultural property of the late forties without 

taking into account other concepts ofcultural heritage such as those of 

indigenous peoples. 

With regard to Article 3, fifteen countries (Belarus, Bulgaria, 

Burkina Faso, Croatia, the Federal Republic of Yugoslavia, Germany, 

9 Reports from Argentina. Australia, Belarus. 

Belgium. Bulgaria. Burkina Faso. Croatia. Egypt. 

the Federal Republic of Germany. the Federa l 

Republic of Yugoslavia. the Holy See. Hungary. 

the Islamic Republic of Iran. Italy. Liechtenstein. 

Luxembourg. Madagascar. Malaysia. Mexico. 

the Netherlands. Poland. Roman ia. Slovakia. 

Slovenia. Sweden. Switzerland. the Syrian Arab 

Republic. Thailand and Ukraine. See pp. 15-48 

of the 1995 Report. 
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the Holy See, Hungary, the Islamic R epublic of Iran, Liechtenstein, the 

Netherlands, Poland, Slovenia, Sweden and Switzerland) reported on 

various measures such as the categorization and subsequent preparation 

of inventories of cultural property, elaboration of the relevant documen­

tation (e.g. microfilms, plans , photographs), preparation of shelters or 

evacuation of nUlitary installations £i'om city centres to suburban areas. 

A record number of twenty- two countries (Argentina, 

Australia , Belgium, Bulgaria, C roa tia, Germany, Egypt, the Federal 

R epublic ofYugoslavia , the Holy See, Hungary, the Islamic R epublic of 

Iran , Italy, Luxembourg, M adagascar, Mexico, the N etherlands , 

R omania, Slovenia, Sweden, Switzerland, Thailand and Ukraine) pro­

vided inform.ation on various national military measures such as the 

training of armed forces to comply with the Convention, the existence 

ofl egal advisers in armed forces, preparation of lists of cultural prop ' rty 

and maps for members of armed forces, inclusion of th e Co nven tion in 

military manuals, preparation of training materials on the Convention 

and inclusion of the Convention in cultural ed ucation for soldiers. 

Belarus and Slovakia sent information about measures envisaged. 

As for Article 6, nine countries (Australia, Belarus, C roati a, 

the Federal Republic of Yugoslavia, Hungary, Malaysia, M adagascar, 

Slovenia and Sweden) transmitted information about relevant 

measures and Egypt announced that the marking of cultural property 

with the distinctive emblem of the Convention was planned. However, 

one country opposed the ITlarking of cultural property by stating that 

such marking may actually provide the enemy with a " hit-list". 

Six countries (Australia, Belarus, Hungary, Liechtenstein , 

Sweden and Switzerland) reported on measures under Article 8 . In 

particular, it was pointed out that the conditions for entry in the 

Interna tional Register of Cultural Property under Special Protection 

are too complex and difficult to comply with. 

I would add that the complexity of conditions for entry in 

the R egister led th e drafters of the Second Protocol to the Convention 

to elaborate and adopt a new ca tegory of "enhanced protection" for 

cultural property. C ultural property in question must be of the greatest 

importance for humanity; it must be protected by adequate domestic 

legal and administrative measures; and it may not be used for military 



RICR DEcEMBRE IRRC DECEMBER 2000 VO L. 82 N° 840 1007 

purposes or to shield military sites - a declaration confirming that it will 

not be so used must be provided. Enhanced protection is granted by the 

entry of the cultural property in question in the List of Cultural 

Property under Enhanced Protection. The decision is taken by the 

twelve-member intergovernmental Committee for the Protection of 

Cultural Property in the Event of Armed Conflict. As in the case of 

special protection, objections to the granting of enhanced protection 

nuy be made, but only on the basis of the three aforesaid criteria. 

Seven countries (Australia, Belgium, Germany, the Holy 

See, the Netherlands, Poland and Switzerland) transmitted information 

on the implementation ofArticle 25 and relating to various measures 

for dissemination of the Convention, the Regulations for its Execution 

and the 1954 Protocol within the civilian sphere. 

Four countries (Belgium, Croatia, Mexico and Slovenia) 

reported on national penal legislation to punish breaches of the 

Convention. On 16 June 1993 Belgium adopted a special law "relating 

to the repression of grave breaches of the International Geneva 

Conventions of 12 August 1949 and Protocols I and II thereto of 

8 June 1977".The reader may be interested to know that Article 1 (xx) 

of that law, based exclusively on Articles 53 and 85(4)(d) of Protocol I 

to the Geneva Conventions, punishes" directing attacks against clearly 

recognized historic monuments, works of art or places of worship 

which constitute the cultural or spiritual heritage of peoples and to 

which special protection has been given by special arrangement, 

where there is no evidence of the adverse party having violated the 

prohibition of using such objects in support of the military effort, and 

when such objects are not located in the immediate proximity of mil­

itary objectives." In confonTlity with the fifth paragraph of Article 2, 

the penalty is ten to fifteen years' hard labour. 

Seven States (Belarus , Belgium, Bulgaria, the Islamic 

R epublic ofIran, Malaysia, the Netherlands and Poland) provide infor­

mation on the role and competence of national bodies responsible 

for implementation of the Convention (in reality national advisory 

committees within the sense of Resolution II of the Hague Inter­

governmental C onference) and their institutional links to other 

governmental bodies. In this context, two States (Argentina and 
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Belgium) drew attention to the existence of national commissions on 

the implem.entation of international humanitarian law. 

Finally, readers interested in th e implementation of the 

Convention during a recent armed conflict in the former Yugoslavia 

should read the national reports of C roatia, the Federal Republic of 

Yugoslavia and Slovenia, w hich provide helpful information on both 

the safeguarding of and respec t for cultural property. 

b) Quantitative analysis 

Reports Number of States Number of States 

Parties w hich not party to the 

provided C onvention which 

the report provided the report 

1962 9 None 

1967 16 4 

1970 15 4 

1979 19 N one 

1984 24 N one 

1989 25 N one 

1995 29 N one 

2000 111 23 N one 

It can be seen from the table that the number of nationa l 

reports has never exceeded thir ty. Why has the Secretariat not received 

more national reports' Firs t, it lTlllst be said that this is not an unusu­

ally low response rate for replies by States Parti es to requ e ts for reports 

on national implem entation action. But are o ther factors involved in 

the case of the 1954 Hague C onvention? Could the reaso n be a lack of 

interest in the C onvention, low priority attributed to it by the States 

Parties or insufficient financial and human resources for its implemen­

tation , or is there some other explanation? 

It is very difficult to reply to this question because States 

party to the Hagu e C onvention are not a homogeneous group ; each of 

them. has different foreign policy prioriti es as well as different financial 

10 Reports for 2000 still in preparation; 

data as at 25 October 2000. 
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and institutional means. One additional factor for this Convention 

may be that after the initial enthusiasm of the generation which saw 

the horrors of the Second World War and decided to adopt an inter­

national agreement preventing the destruction of cultural property 

and prOlTloting respect and tolerance for the cultural heritage of other 

ethnic groups, new generations have largely lost that enthusiasm and 

sense of urgency. States party to the Convention needed to witness a 

major armed conflict leading to large-scale destruction of cultural 

property, such as the war in the former Yugoslavia, in order to become 

fully aware of their obligations under the Convention. 

The low reply rate has been discussed on several occa­

sions , for instance at the October 1983 Vienna meeting oflegal experts 

on the Convention, during the celebration of the thirtieth anniversary 

of the Convention (Paris, 14 May 1984), or by Professor Patrick 

Boylan, a UNESCO consultant, in his study on the review of the 

Convention. II Diverse remedies were proposed: from reminding States 

party to the Convention that the submission of national reports on the 

implementation of the Convention is a legal commitment which, if 

not fulfilled, would constitute a breach of Article 26(2) of the 

Convention,12 through "giving more power to the Director-General 

of UNESCO to insist on these periodical reports and to make sugges­

tions which the Contracting Parties would be required to ilTlple­

m.ent",13 to submission of reports "for their more detailed consider­

ation, particularly by the proposed new Intergovernmental Advisory 

Committee on the Protection of Cultural Property in the Event of 

Armed Conflict (1954)" .14 

11 Patrick J. Boylan, Review of the Conven· 

tion for the Protection of Cultural Property 

in the Event of Armed Conflict (The Hague 

Convention of 1954), Doc. UNESCO, 

Ref. CLT·93/WS/12, Paris, 1993, pp. 89·90. 

12 Meeting ofLegal Experts on the Conven· 

tion for the Protection of Cultural Property in 

the Event ofArmed Conflict (The Hague, 1954), 

UNESCO, Ref. CLT·83/CONF.641/l, Paris, p. 9. 

13 Address by H.E. Nagendra Singh, Judge 

at the International Court of Justice, at the cel· 

ebration of the thirt ieth anniversary of the 

Hague Convention, in UNESCO, Information 

on the Implementation of the Convention for 

the Protection of Cultural Property in the 

Event of Armed Conflict, The Hague 1954, 

1984 Reports, Ref. CLT/MD/3, Paris, 

December 1984, p. 15· 

14 Op. cit. (note to), p. 90 
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Evaluation of the reporting system under the 

Convention and possible improvements 

When trying to evaluate the reporting system under the 

Convention, three important facts must be borne in mind: 

The infonTlation provided by States party to the Convention varies 

widely in quality and quantity and depends on a number of factors, 

such as interest in the Convention, tradition in the implementation 

of international humanitarian law, the State's own experience from 

previous armed conflicts and, last but not least, the State's econom.ic 

potential and the efficiency of its national administration. 

The information received, analysed and published in periodic 

reports is the information selected and divulged by the States 

Parties themselves. The Secretariat, of course, obtains additional 

information from mass media, consults professional publications or 

reports prepared by its own experts, experts of other United 

Nations agencies or those of non-governmental organizations (e. g. 

the International Committee of the Blue Shield, an umbrella org­

anization composed of the International Council on Archives, the 

International Council of Museums, the International Council on 

Monuments and Sites and the International Federation of Library 

Associations and Institutions) or is in contact with the Permanent 

Delegation or National Commission of the country concerned. 

However, there may be situations in which the information pro­

vided by a State party to the Convention clearly contradicts reali ty. 

As a striking example of the divergence between information on 

the national implementation of the Convention and actual fact, it is 

sufficient to read the 1989 Yugoslav periodic report on the imple­

mentation of the Convention . Whereas this report is a textbook 

example of ho~ the Convention should be implemented,1 5 the 

events in former Yugoslavia since 1989 have shown that the real 

situation was different. 

151nformotion on the Implementotion of The Hague 1954. 1989 Reports. UNESCO. 

the Convention for the Protection of Cultural Ref. CC/MD·l1. Paris. December 1989. p. 39. 

Property in the Event of Armed Conflict, 

http:econom.ic
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The fundamental role of the Secretariat is to facilitate the dissemi­

nation of information on the implementation of the Convention, 

and to encourage more Member States not party to the 

Convention and its two Protocols to join those agreements and 

provide them (and not only them) with technical assistance. To suc­

ceed in its activities the Secretariat must use an individually tailored 

approach to each State party to the Convention, taking into 

account factors such as its administrative, econonlic and military 

potential, its geopolitical position, its role in international relations 

and its membership in regional military organizations. 

How can the reporting system be improved? Would it not 

be better to abandon it completely in favour of other activities, such as 

the exchange of experience am.ong States Parties during n1.eetings of 

those States or the dissemination of information through regional and 

national training seminars? 

Before replying to the first question, I will address the sec­

ond one.The reporting system is necessary because (i) it raises awareness 

of the Convention; (ii) it periodically reminds States party thereto of 

their rights and obligations under the Convention;16 and (iii) it enables 

them to learn of the experience ofother States party to the Convention, 

a task which would otherwise be difficult even for developed States. 

Seven years ago a UNESCO consultant, in his survey, criti­

cized the national reporting system and proposed that a transition be 

made from reports to technical assistance. In particular, he stated that 

"[n]o State - or more precisely, no civil service - is ever free of other 

concerns at the time when it is asked to produce a report. Given that 

it has to make a choice, the chances are that it will hardly be inclined 

to give priority to the drafting of a report for UNESCO, since the 

utility of the operation is far from obvious to it, and the political reper­

cussions of inaction appear to be slight."1 7 

16 The resolution of the fourth meeting on the implementation of the Convention 

of States party to the Convention (Paris. under Article 26(2) within the time allowed", 

18 November 1999) invites. among other 17 Appendix to Memorandum of UNESCO's 

things. "States party to the Convention to pro­ Standard-Setting Activity. UNESCO. Ref. 27 

vide the Secretariat with their national reports C/INF.6. Paris. 27 September 1993. p. 4. 
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He went on to stress that "[a]sking a State to submit a 

report on its application of a standard-setting instrument assumes that 

the fundamental problem has been solved: i.e. that the national 

authorities have worked out precisely how to apply the instrument in 

question.We nuy assume that most States do not lack the will to apply 

the instrument in question: what they reveal indirectly is that they are 

unable to apply it. We therefore suggest that UNESCO reverse its 

order of priorities: instead of concentrating on monitoring activities it 

should focus on assisting the Member States to put in place the tools 

required for the application of conventions and recommendations, 

which would enable its resources to be redeployed to provide techni­

cal assistance." 18 

However, it may well be inferred fi'om the reports on 

recent experience in implementation of the Convention, from the 

high attendance at the three previous meetings of States Parties and 

from the latteris active participation in the review of the Convention 

in general that the overwhelming majority of those States are genu­

inely interested in its good application. What is needed - and this is 

the reply to the first question - is to guide (maybe to coach would be 

a better expression) States Parties by providing them with a relatively 

simple questionnaire indicating topics to be reflected in their national 

reports. Such a questionnaire should help them; it should not impose 

an additional burden on their national administrations. 19 

When preparing the questionnaire for the periodic report 

for the year 2000, we focused on the following eight issues: Article 7 

(Military measures) ,Article 8 (Special protection), ChapterV (The dis­

tinctive emblem), Article 25 (Dissemination of the Convention), 

Article 26(1) (Off!cial translations), Article 28 (Sanctions), the 1954 

Protocol, and Resolution II of the 1954 Hague Conference. It can be 

seen from the questionnaire 20 that an average national civil service 

18 Ibid.• pp. 4-5. 20 See An nex. 

19 The questionnaire system has already 

been used in the past. However. except for the 

1962 report it has not been fully successful. 
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should be able to cover those issues wi thout any problem. I am pleased 

to say that most of the twenty- three national reports received to date 

are structured in conformity with the questi onnaire. 

The main improvement to th e reporting system under the 

Convention lies in the functions of the future Committee for the 

Protection of Cultural Property in the Event of ·Armed Conflict, 

established under the Second Protocol to the H ague Convention . 

Article 27 (l )d . of the Second Protocol empowers the Committee "to 

consider and comment on reports of the Parties, to seek clarifications 

as required, and prepare its own report on the implel11.entation of this 

Protocol for the Meeting of the Parties ." It is tru e that thi s function, 

stri ctly speaking, concerns national reports on implementation of the 

Second Protocol. However, th ere is nothin g to stop th e Committee 

from requ esting information on impl ementation of the Conven tion, 

because in reality such information will overlap. 

Finally, the obliga tio n of States party to the Convention to 

provide national reports on its implementation does not exclude o th er 

activities relating to its appli ca tion , su ch as general and technical assis­

tance provided by the Secretariat o r the elaboration of technical stud­

ies on different aspects of the Convention's implel11.en tation ; on the 

contrary those activities con1.pl ement each other and are all equally 

i ndispens:lble. 

• 
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ANNEX 

Questionnaire for the 2000 periodic report on the 
implementation of the 1954 Hague Convention 

With a view to systematizing the information communi­

cated to it by States Parties to the Convention, the Secretariat has 

compiled a list of issues which the national authorities may wish to 

take into account when preparing their national report. This list is 

intended purely as guidance and any information concerning other 

aspects of implementation will be welcome. 

1. 	 Article 7 - Military measures 

This Article provides that States Parties to the Convention 

undertake to introduce into their military regulations or 

instructions such provisions as may ensure observance of 

the Convention. The States Parties also undertake thereby 

to establish, within their armed forces, services whose pur­

pose will be to secure respect for cultural property. Please 

inform the Secretariat whether such services exist in your 

country. 

2. 	 Article 8 - Special protection 

We should like to know whether you plan to place cul­

tural property under special protection and, if not, what 

prevents you from doing so. 

3. 	 Chapter V - The distinctive emulem 

Does your country mark cultural property with the distinc­

tive emblem of the Convention? If not, for what reasons? 

4. 	 Article 25 - Dissemination of the Convention 

Knowledge of the laws of armed conflict is of capital 

importance for civilian and military personnel required to 

apply them. Please inform us how the provisions of the 

Convention and the Regulations for its execution are 

being disseminated in your country. 

5. 	 Article 26 (1) - Official translations 

To date, the Secretariat has received 22 official translations 

of the Convention and of the Regulations for its execu­
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tion (Arabic, Bulgarian, Czech, Dutch, English, Farsi, 

Finnish, French, German, H ebrew, Hungarian, Greek, 

Italian, Kyrgyz, Polish, R omanian, Russian, Serbo­

Croatian, Slovak, Slovenian , Spanish and T hai). If an offi­

cial translation in the language of your country has not yet 

been received by the Secretariat, we should be grateful if 

you would provide us with a copy. 

6. 	 Article 28 - Sancrlons 

T his Article provides that the States Parties to the 

Convention unde rtake to take, within the framework of 

their ordinary criminal jurisdiction, all necessary steps to 

prosecute and impose penal or disciplinary sanctions upon 

those persons, of w hatever nationality, w ho commit or 

order to be committed a breach of the Convention. Please 

inform us how this provision has been taken into account 

in your penal code.Would you also kindly provide us with 

a copy in English or French, if possible, of the releva nt 

provISIon or provlslOns. 

7. 	 Protocol 

The Protocol provides that each State Party un dertakes to 

prevent the exportation of cultural property from a terri­

tory occupied by it and requires th e return of such prop­

erty to the territory of the State from which it was 

removed. P lease inform us whether th e provisions of the 

Protocol have been applied by your country. 

8. 	 R esolution 11 if the 1954 Hague COlifercllce 

Would you kindly inforIn us whether there is a national 

advisory committee in yo ur country in accordance with 

the hope expressed by the Conference in this Resolution. 

If so, please provide us with some background informa­

tion. 
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Resume 

Le systeme des rapports sous la Convention de 1954 
pour la protection des biens culturels en cas de con­
flit arme 
par JAN HLADIK 

L'lIn des moyens de promouvoir la lIlise en ceuvre d'un traite 

inteYllatiollal collsiste a obliger cliaqll c Etat partie a ce traite a etablir 

periodiqllelllel1t 1111 rapport sur les I1I CS llres ql'I' il a priscs SIll' Ie plan 

iIJ.teme, L'auteur deerit en detail Ie s},stcl1le introduit par la ConlJen tion 

de 1954. II exallline lI otal/l/ll ent Ie role que Ie nouveau COllliN?pour la 

protectioll des biCl/s w!tl/rels en cas de con}lit anne est appele ajouer, 



RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 1017 

Is the non liquet of the Final 
Report by the Committee 
Established to Review 
the NATO Bombing Campaign 
Against the Federal Republic 
of Yugoslavia acceptable? 

by 
NATALINO RONZIlTI 

1. Until very recently, the punishment of war crimes was a 

task entrusted to domestic tribunals. Nuremberg and Tokyo were 

exceptions only in part, since the winner, which occupied the whole 

territory of the loser, established the two Tribunals. The winner was 

able to exercise its jurisdiction after the complete debellatio of the 

enemy. National jurisdictions are often accused of partiality: they do 

not indict their own nationals for war crimes or, if they do, inflict only 

lenient penalties; conversely, national tribunals are more severe towards 

crimes committed by nationals belonging to the enemy State. One of 

the reasons why international tribunals have been established is that 

war crimes, and international crimes in general, should not go unpun­

ished. Belligerents should be equal before the law and if their nationals 

commit war crimes they should be punished, whether they belong to 

the winning or the losing side. Equality and not partiality should be 

the characteristic of the international tribunals. 

NATA LI NO RONZITTI is Professor of International Law at the University LUISS 

G. Carl i, Faculty of Law, Rome. 
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When the International Criminal Tribunal for the former 

Yugoslavia (ICTY) was established in 1993, nobody could imagine 

that soldiers of permanent members of the Security Council would 

run the risk of being submitted to its jurisdiction. The Tribunal was set 

up in order to punish the serious crimes committed by Serbs, Croats 

and other nationals in the territory of the former Yugoslavia. The 

United States, one of the permanent members which welcomed the 

Tribunal, refused some years later to sign the Statute of the 

International Criminal Court, inter alia for fear that members of its 

armed forces might be judged by an international tribunal and that a 

prosecutor from a "rogue State" might indict US military personnel 

without a sound basis for incrimination. 1 

The NATO air campaign against the Federal Republic of 

Yugoslavia (FRY) has made the unthinkable come true! Soldiers of 

Western countries, not only nationals of the republics born of 

Yugoslavia's dissolution, are subject to the jurisdiction of the Tribunal. 

Indeed, the ICTY's jurisdiction covers, ratione temporis, crin1es com­

nutted since 1991; ratione loci, crimes committed in the territory of the 

former Socialist Federal Republic ofYugoslavia; and, ratione personae, all 

individuals having committed a crime within the competence of the 

TribunaP Ratione materiae, the Tribunal has jurisdiction to prosecute 

grave breaches of the Geneva Conventions, violations of the laws or 

customs of war, genocide and crimes against humanity.3 

2. Any violation of international humanitarian law com­

nutted during the NATO air campaign against the FRY is clearly 

within the competence of the Tribunal, whose Statute spells out when 

the court's jurisdiction begins but not when it ends. In other terms, the 

dies a quo is indicated but not the dies ad quem. During the air campaign 

and thereafter, individuals and NGOs addressed several reports to the 

1 The US position is we ll explained by D. J. 2 Statute of the International Criminal 

Scheffer, "The United States and the Tribunal for the former Yugoslavia, Arts 1, 6 

International Criminal Court", American and 8. 

Journal of International Law, Vol. 93, January 3 Ibid., Arts 1 and 2 to 5. 

1999, pp. 12-22. 
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Office of the Prosecutor of the ICTY, pointing out what they regarded 

as war crimes committed by NATO soldiers.4 It was also claimed that 

NATO was responsible for having comrnitted genocide, because of the 

number of victims among the civilian population. This accusation, 

which was submitted by the FRY when it instituted proceedings before 

the International Court ofJustice, 5 clearly lacks any serious foundation . 

Genocide requires the dolus specij1cus, i. e. the intent to destroy, in whole 

or in part, a national, ethnic, racial or religious group as such. And this 

was not the lTlOtivation of the forceful action by NATO. 

3 . More controversial were other accusations made, and in 

particular the allegation that NATO had violated the laws and customs 

of war in conducting its air campaign. Under Article 18 of the ICTY 

Statute, the Prosecutor enjoys very broad powers. He/she may initiate 

investigations ex officio, question suspects, victim5 and witnesses and 

prepare the indictment after having determined that a prima facie case 

exists. Neither Article 18 of the Statute nor Article 39 of the Rules of 

Procedure say anything about the pre-investigation phase. It is submit­

ted that, before initiating an investigation, the Prosecutor makes an 

evaluation of the information in his/her possession. The information 

may be obtained upon the Prosecutor's initiative or received frolTl out­

side sources, such as governments, United Nations organs and inter­

governmental or non-governmental organizations, in conformity with 

the first paragraph ofArticle 18. Only after a careful assessment of this 

information does the Prosecutor "decide whether there is sufficient 

basis to proceed" . 

4. In order to assess the inforrnation on war crimes 

allegedly committed during the NATO bombing, the Prosecutor of 

the ICTY set up a committee on 14 May 1999. It was mandated to 

4 See, for instance, the document submit­ 5 Legality of Use of Force, IC), Request for 

ted by a group of lawyers to the Office of the Provisional Measures, CR 99. 

Prosecutor at http://jurist.iaw.pitt.edu/icty. 

htm and other material quoted by the Final 

Report, para. 6 (infra, note 6). 
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advise the Prosecutor whether there was sufficient basis to start an 

investigation.The advice of the Committee was that no investigation be 

conducted.6 The Report of the Committee is a mere recommendation 

and the Prosecutor is not obliged to follow it. Moreover, this "commit­

tee procedure" is not mentioned in any article of the Tribunal's Statute 

or Rules of Procedure. Thus the establishment of the COImnittee is 

under the complete responsibility of the Prosecutor. He/she is the only 

person who has the power to decide whether an investigation should 

begin. This is in"lportant, for the COITlmittee Report contains many 

unclear points and a non liquet, even if it ends with the recommendation 

not to start an investigation . This means that the Prosecutor has formed 

her own assessment, taking into account the Committee Report and 

other elements. Because of its deficiencies, the Report does not consti­

tute the definite and conclusive element on which a decision not to 

proceed may be grounded. This is even more true if the statement by a 

former judge and President of the Tribunal that the NATO air cam­

paign deserved an investigation by the Tribunal is taken into accountJ 

5. Which are the main flaws of the Committee Report? 

The reason why the Committee did not recommend an investigation 

by the Office of the Prosecutor can be found in the penultimate para­

graph of the Report. It says that it is not worth starting an investiga­

tion, since "the law is not sufficiently clear or investigations are 

unlikely to result in the acquisition of suffi cient evidence to substanti­

ate charges against high level accused or against lower accused for par­

ticularly heinous offences". Hence the Cornmittee has given two rea­

sons. Let us comment on them separately. 

The law is not sl,ifficiently clear. - Tlus is equivalent to a non 

liquet. Difficulties in interpretation are not a good excuse for not start­

ing an investigation. There are aspects of international humanitarian 

6 Final Report to the Prosecutor by See (www.un.org/icly> or 39 ILM (2000), 

the Committee Established to Review p. 12 57· 
the NATO Bombing Campaign Against 7 A. Cassese, in La Re pubblica, 26 March 

the Federal Republic of Yugoslavia (here­ 2000, p. 17. According 10 him, an "inqu iry" is 

inafter Report), published on 13 June 2000. needed. 

www.un.org/icly
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law, as in any body of law, which are not sufficiently clear. However, it 

is precisely the task of the Tribunal to interpret and "clarifY" the law; it 

cannot therefore conclude by saying that it cannot adjudicate the case, 

since the "law is not clear". The non liquet is not part of the ICTY's 

jurisprudence or that of any other tribunal. It should also be pointed 

out that one of the main achievements of the Tribunal has been the 

clarification of controversial rules of humanitarian law, taking into 

account State practice and developments in this field. 

It is difficult to obtain sufficient elJidence to substantiate an indict­

ment. - Evidence acquisition is undoubtedly a difficult and tilTle­

consulTling task. Yet this is no excuse for not commencing an investi­

gation. Article 18 of the ICTY Statute gives the Prosecutor the "power 

to question suspects, victims and witnesses" and to "collect evidence". 

Article 39 of the Rules of Procedure says that the Prosecutor may 

"summon and question suspects". He/she can "undertake such other 

matters as may appear necessary for completing the investigation ... " 

and "request such orders as may be necessary from a Trial Chamber or 

a Judge". A quick perusal of these provisions makes it clear that the 

Prosecutor enjoys substantial powers for collecting evidence and that 

the Committee's conclusion is unduly pessimistic. 

6. Even though the Committee argues that the law is not 

sufficiently clear, the Report contains several statements that may con­

stitute a precedent. This is true not only for international law relating 

to weapons but also for other bodies of law, such as the rules applica­

ble to aerial bombardment, a method of warfare that for a long time 

was not subj ect to any treaty law and is now covered by Protocol I of 

1977, w hich has set the same rules for land, naval and aerial bombard­

ment 8 The Committee's findings on the lawfulness of depleted ura­

nium weapons and of two specific incidents: the attack on the Serbian 

radio and TV station and the attack on a bridge during which a civil­

ian passenger train was hit are reviewed below. 

8 Protocol additional to the Geneva Con· Protection of Victims of International Armed 

ventions of 12 August 1949, and relating to the Conflicts (Protocol!) , 8 June 1977. 
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7. Depleted uranium weapons (DU) were used in the Gulf 

War by the Coalition, and more specifically by the United States, in 

order to penetrate the Iraqi tanks and specially reinforced buildings. 

Rumours that this kind of weapons spread material that is dangerous 

not only for the natural environment but also for the health of human 

beings were circulated immediately after the end of the war and the 

appearance of the "GulfWar syndrome".9 Since the Kosovo can"lpaign, 

newspapers have from time to time reported cases of leukaemia con­

tracted by KFOR soldiers, and tlus disease is attributed to contamina­

tion caused by depleted uraluum weapons. The Committee Report is 

correct in saying that there is no rule of conventional law banning DU 

projectiles. It also quotes the IC] Advisory Opinion on the legality of 

the threat or use of nuclear weapons,IO in which the Court, after hav­

ing affirmed that the rules and principles of international humanitar­

ian law apply to nuclear weapons, stated that the use of such weapons 

"would generally be contrary to the rules of international law applica­

ble in armed conflict" .11 However, the IC] did not rule out the lawful­

ness of the use of such weapons in an extreme circumstance of 

self-defence, threatening the very existence of a State. 

With regard to environmental considerations, the test lies 

in Articles 35 and 55 of Protocol I, which, as stated by the IC] in its 

Opinion, "embody a general obligation to protect the natural environ­

ment against widespread, long-term and severe environmental dam­

age" .1 2 The Comnuttee Report is correct in stating that Article 55 of 

Protocol I "may ... reflect customary international law" . It is not cor­

rect to attribute the contrary view to the IC] Advisory Opinion .1 3 

According to the Court the bulk of the norms which protect the nat­

ural environment are customary international law, as can be inferred 

from the passage just quoted. A weapon falls under Articles 35 and 

9 See W. M. Arkin, " The environmenta l 10 Legality af the Threat or Use of Nuclear 

threat of military operations", in R. ). Grun· Weapons, Advisory Opinion, Ie) Reports 1996, 

awa lt, ). E. King and R. S. McClain (eds), p.226. 

International Law Studies 1996, Protection of 11 Ibid., para . 105 E, p. 265. 

the Environment During Armed Conflict, Vol. 12 Ibid. , para. 31, p. 242. 

69, Naval War College, Newport RI, p. 128. 13 Report, para. 15 . 
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55 of Protocol I if it causes "widespread, long- term, and severe" dam­

age to the natural environment. To clarifY the three conditions laid 

down by the two provisions of Protocol I, reference is usually made to 

the ENMOD Convention.14 As far as "long-term" damage is con­

cerned, the Committee affirms that "the notion of'long-term' damage 

in Additional Protocol I would need to be measured in years rather 

than months ... " .1 5 This view runs counter to the understanding in 

terms of the ENMOD Convention, which says that long-lasting 

lTleanS "lasting for a period of months, or approximately a season". 

Having said that, the present writer agrees with the view that DU 

weapons cannot be considered as prohibited by contemporary inter­

national law. It is up to the international comnmnity to ban such 

weapons by drafting and adopting an ad hoc treaty. 

8. The lawfulness of the attack on the Serbian radio and TV 

station in Belgrade is even more controversial. Radio and TV are 

dual-use objects, which can be employed for civilian use as well as for 

military purposes. If they are used for military communication, it is 

clear that they can be targeted. If they are used only for propaganda, 

their destruction does not give a " definite military advantage" within 

the meaning of Article 52, paragraph 2 of Protocol 1. The bombing 

caused the death of civilian persons. Assuming that the radio and TV 

station was a military target, the other question to answer is whether 

the death of civilians had to be considered collateral damage within 

the meaning of Article 51, paragraph 5(b) of Protocol I, i. e. damage 

which would not be "excessive in relation to the concrete and direct 

military advantage anticipated" . 

Here only the question whether the radio and TV station 

in Belgrade was a military objective is reviewed. In its long analysis, the 

Committee Report concludes that the building was a legitimate mili­

tary target, even if this conclusion is surrounded by caveats and caution. 

In doing so, the Report sets a precedent, and its conclusions are 

14 Convention on the Prohibition of Military 15 Report, para. 15. 

or any Other Hostile Use of Environmental 

Modification Techniques, 10 December 1976. 
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acceptable. The view that media are a legitimate military objective, or 

may become one, is supported by the compilation of military objec­

tives made by the ICRC in the context of its 1956 Draft Rules for the 

Limitation of the Dangers incurred by the Civilian Population in 

Time of War. According to that list of military objectives (which 

should have become an annex to Article 7, paragraph 2 of the Draft 

Rules), "installations of broadcasting and television stations" are mili­

tary objectives. 16 It must be added that radio and TV stations are used 

(or can easily be used) for military purposes, i.e. for C3 (Command, 

Control and Communication). Moreover, there are instances in which 

the media are used to incite the population to commit war crimes and 

crimes against humanity, as happened in Rwanda.As the Report states: 

"If the media is the nerve system that keeps a warmonger in power 

and thus perpetuates the war effort, it may fall within the definition of 

a legitimate military objective."17 In such a case, the media may be tar­

geted as a military objective, particularly also by those States which are 

not bound by Protocol I, such as the United States, whose broad defi­

nition of military objective is not in keeping with the narrow delimi­

tation given by Protocol 1. 18 

9. The attack on the Leskovac railway bridge and the destruc­

tion of a passenger train that was crossing it during the attack is one of 

the most controversial incidents reviewed by the Committee.The mis­

sion was conducted with laser-guided bombs, which were released 

twice. Soon after the release of the first bomb, the train appeared. 

16 Y. Sandoz, C. Swinarski, B. Zimmermann 

(eds), Commentary on the Additional Proto­

cols of8}une 1977 to the Geneva Conventions 

of12 August 1949, ICRe, Geneva, 1987, p. 632, 

note 3. 

17 Report, para. 15. 

18 See Annotated Supplement to the Com· 

mander's Handbook on the Law of Naval Ope­

rations, NWP 9A, Washington, D.C., 1989, p. 8-3 

and note 11). On the legality of targeting the 

Belgrade TV and radio station views differ. See 

e.g. G. Aldrich, "Yugoslavia's television studios 

as military objectives", International Law FO· 

RUM du droit international, vol. I, NO.3, 1999, 

pp. 149'150; H. McCoubrey, "Kosovo, NATO and 

international law", International Relations, Vol. 

XIV, NO. 5, 1999, p. 40; P. Rowe, "Kosovo 1999: 

The air campaign. Have the provisions of Addi· 

tional Protocol I withstood the test?", IRRC, 

No. 837, March 2000, pp. 156-157; Amnesty 

International, NATO/Federal Republic ofYugos­

lavia, "Collateral Damage" or Unlawful Killings? 

Violations of the Laws of War by NATO during 

Operation Allied Force, June 2000, pp. 46'53. 
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However, according to the Report the pilot "was unable to dump the 

bomb at that stage" .1 9 The train was hit. Since the bridge was still 

intact, the pilot released a second bomb directed at the "opposite end 

from where the train had come". The intention was to hit the bridge, 

which no doubt was a military objective, and not the train. The ques­

tion is whether the pilot had the obligation to stop the attack when he 

realized that the train was crossing the bridge. On this point the 

Committee admits that it "has divided views concerning the attack 

with the second bomb in relation to whether there was an element of 

recklessness in the conduct of the pilot or WSO [Weapons Systems 

Officer]". 20 However, the Conunittee concludes: "Despite this, the 

conm1ittee is in agreement that, based on the criteria for initiating an 

investigation ( ...) this incident should not be investigated."21 One of 

the criteria selected by the Committee for reconunending initiation of 

an investigation is whether the application of the law to the particular 

facts suggests that a violation has been committed. 22 In the case under 

review the Report is completely insufficient. The Committee should 

have assessed more thoroughly the incident related to the second 

bomb. Since several people were killed or injured, the rule of propor­

tionality should have been looked into. Assuming that the bridge was a 

legitimate military objective, as we believe it was, the Committee 

should have assessed whether the second attack falls under Article 52, 

paragraph 2(b), i. e. whether it could be expected to cause incidental 

damage (loss of civilian life, injury to civilians and damage to civilian 

objects) that would be excessive in relation to the concrete and direct 

military advantage anticipated from the destruction of the bridge. 

However, the Report seems to adopt a broad interpreta­

tion of the rule of proportionality. In doing so, it repudiates the doc­

trine established by the ICTY in that regard. Indeed, in the Kupreskic 

Judgment, quoted in the Report, the Trial Chamber stated that the 

cumulative effects of repeated attacks, falling in the grey area between 

lawful and unlawful acts, could give rise to a violation of the rule of 

19 Report, para. 58. 21 Ibid. 


20 Report, para. 62. 22 Report, para. 5. 
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proportionality.23 The Trial Chamber asserted that its finding was an 

application of the Martens Clause. The Committee disavowed the Trial 

Chamber's conclusion and embraced a completely opposite view in 

stating that the lawfulness of the attacks, under the rule of proportion­

ality, should be judged taking into account the "overall assessment of 

the totality of civilian victims as against the goal of the military cam­

paign" .24 In brief, in the Committee's view, the mere cumulation of 

attacks cannot turn them into unlawful conduct. This statement is 

reminiscent of the reservation made by most NATO countries on rat­

ifYing the 1977 Protocol I, according to which, when assessing the rule 

of proportionality and the military advantage anticipated from an 

attack, the attack must be considered as a whole and not only isolated 

or particular parts of the attack.25 

10. In conclusion, the Report of the Committee estab­

lished by the ICTY Prosecutor cannot be considered entirely satisfac­

tory. According to the Committee, two criteria should be taken into 

account in order to avoid formulating an arbitrary or capricious 

indictment: 1. the alleged act should be clearly prohibited by interna­

tional humanitarian law, and 2. there must be sufficient evidence to 

prove that a crime may have been committed. 26 In so doing the 

Committee was right and avoided the formulation of a vague indict­

lTlent not substantiated by any evidence of the facts and their criminal­

ity. However, a non liquet conclusion does not Ineet the first of the two 

criteria established for not formulating an indictment. The 

Committee, instead of saying that the law is vague, should have 

squarely admitted that the alleged facts, even if proven, were not con­

sidered as amounting to a war crime. The Report gives the impression 

that norms of int~rnational law are sometimes not looked into very 

deeply. As a paradigmatic example, we may mention the Report's 

23 Case No: IT·95·16·T, 14 January 2000. 


24 Report, para. 52 . 


25 See A. Roberts/R. Guelff, Documents on 

the Laws of War, 3rd. ed., Oxford University 

Press, 2000, for the text of the declaration 

made on signature or ratification of Protocol I, 

e.g. by Belgium (p. 501), Germany (p. 504), 

Italy (p. 506), the Netherlands (p. 508) or the 

United Kingdom (p. 510). 

26 Report, para. 5. 

http:committed.26
http:attack.25
http:proportionality.23
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statement that genocide was not committed, since the number of 

deaths and casualties was low (495 civilians killed and 820 wounded, 

according to FRY sources). Even though the cril11.e of genocide evokes 

mass killing, the material element of the crime may consist in causing 

the death of a small number of individuals in comparison to the entire 

population, provided that this material element is ·coupled with the 

intent of killing the group as such. As said above, such a mens rea ele­

ment could not be imputed to NATO pilots and planners. 

• 

Resume 

Rapport final du (omite charge d'examiner la cam­
pagne de bombardements de l'OTAN contre la 
Republique federale de Yougoslavie: le non liquet 
est-it acceptable? 
par NATALINO RONZITTI 

Taute violation du droit international humanitaire commise par 

quelque partie que ce so it au cours de La campagne militaire des forces de 

I' OTAN contre la Republique federale de Yougoslavie peut tomber 50145 

la juridiction du TribunaL penal international pour l'ex- Yougoslavie 

(TPIY). Prepare sur instruction du procureur du TPIY, Ie rapport men­

tionne en exergue examine differents incidents qui, a premiere vue, 

devraient fa ire I' objet d'une enquere criminelle contre des membres des 

forces de l'OTAN II conclut qu'aucun incident ne justifie i'oullerture 

d'une procedure penale. L'auteur relloit ies conclusions d'un cril critique: 

il s'insurge notamment contre ce raisonnement qui recommande de ne 

pas oUllrir une enquere sous Ie pretexte que Ie droit n'est pas clair (non 

liquet). Le droit en sort diminue, estime Ronz itti. 
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Environmental damage in times 
of armed conflict - not "really" 
a matter of criminal 
responsibility? 

by 
THILO MARAUHN 

1. Having remained a sleeping beauty for some time after 

the adoption of Additional Protocol I in 1977,1 the legal rules on 

the protection of the environment in times of armed conflict 

reappeared on the agenda with the oil slicks on the waters of the 

Persian Gulf and burning oil wells, storage tanks and refineries 

towards the end of the 1990/ 1991 Gulf War. Since then there has 

been a lively debate on the interpretation ofArticles 35 , paragraph 3, 

and 55 ofAdditional Protocol I, on their adequacy and on the neces­

sity or desirability of new international accords on the protection of 

the environment during armed conflict. 2 To date there still is no 

agreement on these issues - neither in literature, nor in (Sta te) prac­

tice. The resulting lack of clarity is not only a matter of academic or 

political concern. With the establishment of the ad hoc international 

tribunals set up to prosecllte crimes committed in the wars in the 

former Yugoslavia and in Rwanda there is a new dimension to the 

problem, since both tribunals have the jurisdiction to try persons 

accllsed of having violated international obligations relating to 

the protection of the natural environment. 3 The Rome Statute of 

THILO MARAUHN, LL.D., is a lecturer at the University of Frankfurt a. M. and 

Senior Research Fellow at the Max Planck Institute for Comparative Public Law 

and International Law, Heidelberg, Germany. 
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the International Criminal Court even includes an explicit provision 

to this end 4 

In light of these new developments we have to realize that 

scholarly attention and governl1'lental discussions with regard to the 

protection of the environment in times of armed conflict have so far 

failed to adequately address the problems ofindividual criminal respon­

sibility for wanton destruction and damage to the environment.s 

Bearing in mind that the substantive provisions on the protection of the 

environment are already susceptible to different interpretations, the 

question arises as to what to expect from the powers of the above­

mentioned tribunals and the future International Criminal Court. 

2. The Final Report by the Committee established to 

review the NATO bombing campaign against the Federal Republic of 

Yugoslavia may give some idea of whether or not environmental dam­

age in times of armed con£lict really is a matter of international crim­

inallaw in practice. The fact that the Committee Report, in its assess­

ment of the bombing campaign, deals first of all with damage to the 

1 Protocol additional to the Geneva 

Conventions of 12 August 1949, and relating 

to the Protection of Victims of International 

Armed Conflicts (Protocol I), 8 June 1977. 

2 For an introduction to this subject see K. 

Hulme, "Armed conflict, wanton ecological 

devastation and scorched earth policies: How 

the 199°'91 Gulf conflict revealed the inad· 

equacies of the current laws to ensure effective 

protection and preservation of the natural 

environment", Journal of Armed Conflict Law, 
1997, pp. 55'70. More ge[lerally on the desir· 

ability of new international accords, see 

G. Plant (ed.), Environmental Protection and 
the Law ofWar: a 'Fifth Geneva' Convention on 
the Protection of the Environment in Time of 
Armed Conflict, 1992, passim. 

3 There are no spec ific provisions to this 

end in the respective Statutes. However, 

Art. 3 of the Statue of the International 

Criminal Tribunal for the former Yugoslavia 

(UN Doc. 5/25704, annex (1993)) establishes 

the power of the Tribunal to prosecute persons 

vio lating the laws or customs of war, and Art. 

4 of the Statute of the International Criminal 

Tribunal for Rwanda (UN Doc. S/Res/955 

(1994)) refers to violations of Art. 3 common 

to the 1949 Geneva Conventions and of 1977 

Additional Protocol II. See also H.·P. Gasser, 

"The debate to assess the need for new inter· 

national accords", in R. J. Grunawalt et 01. 
(eds). Protection of the Environment during 
Armed Conflict, International Law Studies, 

Naval War College, Newport R.I., 1996, p. 526. 

4 Rome Statute of the International 

Crim inal Court, 17 July 1998, Art. 8 (b) (iv). 

5 But see M. Bothe, "Criminal responsibil· 

ity for environmental damage in times of armed 

conflict", in op. cit. (note 3), pp. 473'478, and 

G. J. Tanja, "Ind ividua l accountability for en· 

vironmental damage in times of armed conflict: 

International and national penal enforcement 

possibilities", ibid., PP. 479·490. 
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environment6 before turning to the more traditional issues related to 

target selection (in particular, military objectives and the principle of 

proportionality) is not indicative, for this apparent "priority" is not 

matched by the content of the relevant paragraphs. While the Report 

first states that the "NATO bombing campaign did cause some dalTl­

age to the environment" ,7 it finally concludes that the Prosecutor 

"should not commence an investigation into the collateral environ­

mental damage caused by the NATO bombing campaign".8 The 

Committee Report seems to be just another occasion to delTlOnstrate 

the inefficiency of the rules on the protection of the environment in 

armed conflict. However, it may also be argued that the Committee 

has not only failed to follow the International Criminal Tribunal for 

the former Yugoslavia (ICTY) in one of its lTlain achievem.ents, namely 

the clarification of controversial rules of humanitarian law, but has 

added to the already existing ambiguities in interpretation of the 

applicable rules on the protection of the environment. 

3. The Report is neither explicit about the binding charac­

ter of the prohibition of severe enviromnental damage nor precise with 

regard to the substance of the rule(s) . As far as the binding character is 

concerned, the Report quotes Articles 35, paragraph 3, and 55 of 

Protocol I and then states that Article 55 "may ... reflect customary law".9 

Instead of referring in support of this statement to the Advisory 

Opinion of the International Court ofJustice (ICJ) on the legality of 

nuclear weapons, !O the Report attributes the contrary view to the 

Court.This is inexact, since the ICJ in the above-n1.entioned case explic­

itly points out that the two provisions "embody a general obligation to 

protect the natural environment against widespread, long-term and 

severe environmental damage".!l The Report thus gives the impression 

that the existence of such a rule is still a matter of major controversy. 

6 Final Report to the Prosecutor by the 8 Ibid., para. 25. 

Committee Established ta Review the NATO 9 Ibid., para. 15 ; italics by the author. 

Bombing Campaign Against the Federal Re· 10 Legality of the Threat or Use of Nuclear 

public of Yugoslavia, paras 14'25. http:// Weapons, Advisory Opinion, I.e.). Reports 

www.un.org/icty/pressrealjnatoo61300.htm . 1996,66. 
7 Ibid., para. 14. 11 Ibid., p. 242, para. 31. 

www.un.org/icty/pressrealjnatoo61300.htm
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With regard to the substance of the rule, the Report 

argues that "the notion of 'long-term' damage in Additional Protocol 

I would need to be measured in years rather than months ... " .1 2 This is 

an interpretation based on what appears to have been a common 

understanding of the formulation " long-term" at the 1974-1977 
Diplomatic Conference when Protocol I was drafted ("long-term" 

being understood as referring to a period of at least ten years).13 

However, such an interpretation differs from that which States parties 

have agreed to give to the term " long-lasting" as included in the 

ENMOD Convention. According to an "understanding" reached at 

the Conference of the Committee on Disarmam.ent (though not form­

ally attached as an annex to the Convention), "long-lasting" means 

damage lasting "for a period of several months , or approximately a sea­

son"14 (which obviously is less than "years"). The Committee Report 

could have taken into account recent tendencies to interpret the term 

used in the ENMOD Convention and the term used in Articles 35, 
paragraph 3, and 55 of Protocol I as both meaning a period of several 

months. 15 Also, the COlTunittee Report fails to clarity the relationship 

between claims of military necessity and reckless disregard of 

long-lasting damage to the environment. At very least, the Committee 

should have stressed that Articles 35 , paragraph 3, and 55 of Protocol I 

go beyond the traditional requirement of "military necessity" and 

impose an absolute ban on severe environmental damage. 16 

12 Final Report (note 6), para. 15. Documents on the Laws of War, 3rd ed., 

13 F. Kalshoven, "Reaffirmation and Oxford University Press, 2000, p. 407. 

development of international humanitarian 15 Hulme, op. cit. (note 1), p. 74. This, 

law applicable in armed conflicts: the however, is in contrast to an explicit clause of 

Diplomat ic Conference, Geneva, 1974.1977", the understandings "that the interpretation 

Part II , Netherland Yearbook of International set forth above is intended exclusively for this 

Law, Vol. IX, 1978, p. 130, referring (note 56) Convention and is not intended to prejudice 

to the Report of Committee III the interpretation of the same or similar terms 

(CCDH/215/Rev. 1, para. 27) and to the used in connexion with any other inter­

Rapporteur's Report to Committee ilion the national agreement". 

work of the Working Group (CDDH / IlI /275 and 16 S. Oeter, "Methods and means of com­

Corr. 1). bat", in D. Fleck (ed.) , The Handbook of 

14 Report of the CCD, Vol. I GAOR, 31st Humanitarian Law in Armed Conflicts, Ox­

Session, Suppl. No. 27 (UN Doc. A/31/27), ford University Press, 1995, p. 117, margin 

p. 91. Reprinted in A. Roberts/R. Guelff, no. 403. 

http:years).13
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4. Given the thresholds ofArticles 35, paragraph 3, and 55 

of Protocol I, and in light of the fact that neither the USA nor France 

have ratified Protocol I, the Committee Report favours an analysis 

against the background of "the underlying principles of the law of 

armed conflict such as necessity and proportionality" .17 There is some 

agreement on the applicable (or underlying) principles of the laws of 

war. They include the principle of proportionality, the principle of dis­

crimination, the principle of necessity and the principle of humanity. IS 

It has been argued that each of these four principles "strongly points to 

the conclusion that actions resulting in massive environmental 

destruction, especially where they do not serve a clear and important 

military purpose, would be questionable on many grounds, even in the 

absence of specific rules of war addressing environmental matters in 

detail" .19 Furthermore, it has been suggested that "such a conclusion 

would seem inescapable", when "the four principles are taken 

together".20 However, these principles and the very general conclusion 

prohibiting massive environmental destruction can hardly form the 

basis of criminal responsibility. Even less, they would not have the 

desired cultural or educational effect of criminal law which presup­

poses clarity of the laW. 21 

In contrast to the foregoing criticism of the Committee 

Report's interpretation of Articles 35, paragraph 3, and 55 of Proto­

col I, it is remarkable that the Report seeks to develop a more precise 

rule on the basis of the above-mentioned principles. It points out that 

even when targeting legitimate military objectives, "there is a need to 

avoid excessive long-term damage to the ... natural environment with 

a consequential adverse effect on the civilian population". 22 Referring 

17 Final Report (note 6), para. 15. 

18 A. Roberts, "Environmental issues in 

international armed conflict: The experience 

of the 1991 Gulf War", in Grunawalt et 01., op. 

cit. (note 2), p. 228. See also R. Falk, "The 

environmental law of war: An introduction", in 

Plant, op. cit. (note 1) , pp. 84-85. Falk adds 

the principles of neutrality and of inter­

generational equity without, however, adding 

greatly to the existing law. 

19 Roberts, ibid., p. 228. 


20 Ibid. 


21 Bothe, op. cit., (note 5), p. 474. 


22 Final Report (note 6), para. 18. 
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to A.P.V Rogers,23 the Report argues that "military objectives should 

not be targeted if the attack is likely to cause collateral environmental 

damage which would be excessive in relation to the direct military 

advantage which the attack is expected to produce".24 Thus, the essen­

tial question remains: what can be considered as excessive damage? 

The Committee Report concludes only that there is an 

obligation to avoid, or at least minimize, incidental damage; no further 

specification is given of the term"excessive". Instead of further clari­

fications, it moves on to consider Article 8 (b) (iv) of the 1998 Rome 

Statute of the International Criminal Court which requires the inten­

tional launching of an attack causing environmental damage "clearly 

excessive in relation to the concrete and direct overall military ad­

vantage anticipated" for such an act to quality as a serious violation. 

While this is not a precise definition, it underscores the fact that there 

is an important difference between a particular prohibition and crimi­

nal prosecution for damage to the environment, and it has rightly been 

argued that prosecutors would be reluctant to prosecute "unless the 

proportionality requirement was clearly breached". 25 Thus, with regard 

to incidental casualties or damage the requirement that they be 

"clearly" excessive is not unduly onerous. Furthermore, it has long 

been accepted that a mere inadvertent collateral environmental effect 

of an attack does not make an attack unlawful: "The effect must have 

been intended or at least foreseeable" 26 

In view of these considerations, the Committee Report 

draws a fairly strict conclusion when it argues that " actions resulting in 

massive environmental destruction, especially where they do not serve 

a clear and important military purpose, would be questionable".27 It is 

all the more surprjsing that the COlTll11ittee Report consequently does 

not consider a further investigation necessary, given that there are 

23 A.P.V. Rogers, "Zero·casualty warfare", 

IRRC, No. 837, March 2000, pp. 177'178. 

24 Final Report (note 6), para. 18. 

25 W. J. Fenrick, in O. Triffterer (ed.), 

Commentary on the Rome Statute, 1999, and 

Article 8, margin no. 51. 

26 M. Bothe, "War and environment", in 

R. Bernhardt (ed.), Encyclopedia of Public 

International Law, Ins!. 4, North Holland, 

1982, p. 292. 

27 Final Report (note 6), para. 22. 
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obviously some doubts as to whether or not the targeting by NATO 

of Serbian petrochemical industries has served a clear and important 

military purpose. 

5. Given that the extent of environmental dam.age is an 

essential criterion for discussing criminal responsibility, it is not con­

vincing that the Com.mittee Report does not go further into the mat­

ter. It simply points to the difficulties involved in an assessment of the 

damage caused by th e oil spills and fires in the 1990/ 1991 GulfWar. 

The conclusions of the Balkan Task Force, established by the United 

Nations EnvirolUllent Programme (UNEP) 2R should have given rise to 

concern . While it is true that the Task Force concluded that there was 

no "environmental catastrophe", it nevertheless noted "serious" pollu­

tion posing "a threat to human health" with particular " hot spots" in 

areas affected by the consequences of the Kosovo confli ct. To dispute 

the UNEP study's qualification as a reliable indicator by referring to 

an overly restrictive interpretation of"long-term"29 is not convincing. 

If "accurate assessments regarding the long-term effects of this con­

tamination may not yet be practicable"?' the Report should have 

given different advice. 

6. What remains? Articles 35, paragraph 3, and 55 of 

Protocol I will continue to be of limited relevance in respect of crim­

inal responsibility. While Article 35 with its focus on methods of war­

fare could have proved relevant with regard to the use of depleted 

uranium projectiles, it has little bearing on the limitation of environ­

mental danuge in conflicts such as the Kosovo conflict. Article 55 of 

Protocol I "concentrates on the survival of the population".31 Being 

28 UNEP/ UNCHS, The Kosovo Conflict: 

Consequences for the Environment ond 

Human Settlements, 1999; also availab le via 

http://www.grida.no/inf/ news/ news99 / 

finalreport.pdf. 

29 Final Report (note 6), para. 17· 

30 Ibid. 

31 C. Pilloud;1. de Preux, "Article 55", in 

Y. Sandoz et 01. (eds), Commentary on the 

Additional Protocols of 8 June 1977 to the 

Geneva Conventions of 12 August 1949, 

International Comm ittee of the Red Cross, 

1987, p. 663, margin no. 2133. 
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thus rooted in the principle of distinction, it could playa greater part 

in limiting environmental damage. However, both provisions suffer 

from the threshold of "widespread, long-term and severe damage", 

which is quite high. This threshold should be reinterpreted in line 

with the "understandings" related to the ENMOD Convention. Such 

an interpretation could contribute to a clearer understanding of the 

proportionality requirelnent under general humanitarian law as 

included in Article 8 of the Rome Statute. However, as long as ambi­

guities remain, environmental damage in times of armed conflict will 

not "really" be a matter of crim.inal responsibility, and the general rule 

will remain deprived of the deterrent effect of criminal law provisions . 

• 

Resume 

Dommage al'environnement naturel en conflit arme: 

pas «vraiment» une affaire de responsabilite 

penale? 
par THILO MARAUHN 

Le rapport final du Comile charge d'examiner la campagne de 

vombardements de I'OTAN con Ire la Repubiique jederale de YOlIgo­

slavie examine egalemertt la question de savoir si les forces de I'OTAN 

ant viole les interdictio11s qui protegent l'environnernent naturel. II arrive 

a la conc/usi«n que les faits ne Justifieraient en tout cas pas I'ouverture 

d'une enquete penaie dans ie cadre du TPIY L'auteur analyse ceUe 

arg~l/nentation et met en exergue ses aspects positifs et 1'1 egatifs. Les d!f­

jerentes questions restees oUI/ertes, relatives a l'interpretation des regles 

internationales protegeant l'environnement naturel en. temps de coriflit 

arl1le, n'ont cependal1f pas (encore) trouve leur reponse dijinitive. 
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The shelling of Knin by the 
Croatian Army in August 1995: 
A police operation 
or a non-international armed 
conflict? 

by 
PHENYO KEISENG RAKATE 

I
n August 1995, the Croatian Army in an operation called 

Operation Storm - otherwise known as Oluja - targeted and 

killed Serb minorities in the town of Knin, in Croatia. As a result, 

the Prosecutor of the International Criminal Tribunal for the for­

mer Yugoslavia (ICTY) carried out an investigation with the aim of 

prosecuting those who had allegedly violated principles of inter­

national humanitarian law. The government of Croatia refused to 

cooperate with the Tribunal and argued that Operation Storm was 

neither an internal nor an international armed conflict, but an "internal 

police operation" . 

This paper is based largely on the Tadic Appeals Decision 

Ourisdiction) of the ICTY and the Geneva Conventions of 12 August 

1949 for the protection of war victims. It examines the arguments put 

forward by the Croatian government and concludes that, in the light of 

the criteria set out by the ICTY Appeal's Chamber Operation Storm 

PHENYO KEISENG RAKATE is Visiting Research Fellow at the Max-Planck Institute 

for Comparative Public Law and International Law, Heidelberg (Germany). He 

was previously a law clerk at the International Criminal Tribunal for the former 

Yugoslavia, The Hague. 
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did constitute an armed conflict. It is further concluded that the fact 

that the Federal Republic of Yugoslavia (Serbia-Montenegro) offered 

token assistance to the "Republika Srpska Krajina" prior to Operation 

Storm is but a slender justification for invoking Article 2 conunon to 

the Geneva Conventions. 

Operation Storm (Oluja) 
After Croatia had declared its independence on 8 October 

1991, Serb minorities in Croatia voted for independence from Zagreb 

to form their own State. The so-called "Republika Srpska Krajina" 

(RSK), with Knin as its capital, canle into being on 12 February 1994. 1 

The RSK had its own military forces, the Serbian Army of Krajina 

(Srpska Vojska Krajine - SVK). Milan Martic was elected as its 

"President" in 1994. The RSK did not enjoy international recognition 

as an independent and sovereign State. Consequently, although the 

"Republika Srpska" was represented at the Dayton Peace Accord nego­

tiations, its representatives were not authorized to sign the accord; 

instead the Federal Republic of Yugoslavia signed on behalf of the 

Krajina authorities. 2 

On 4 August 1995 the Croatian Army launched an organ­

ized attack against the "Republika Srpska". T he shelling of Knin also 

started on that same day. Operation Storm lasted fi'om 4 to 8 August 

1995.The purpose of OhUa was to seize the areas allegedly captured by 

Serbs during the war in 1991. The operation was executed by four 

District Corps, each with its own commander. Before Operation Storm 

there had been other military operations by the Croatian Army against 

Serb enclaves, such as Operations Medak Pocket (1993) , Maslenica 

(1995) and Flash (1995),3 which had resulted in the killing of civilians 

1 See in general Mile Dakic, The Serbian Dayton Accord] on behalf of the Republika 

Krayina: Historical Roots and its Birth, Iskra, Srpska ..... , signed by President Siobodan 

Kn in, 1994. Milosevic. Ibid. 

2 General Framework Agreement for Peace 3 On these operations see Guy Janssen and 

in Bosnia and Herzegovina (Paris, 14 De· Joakim Robertsson, In the Name of Justice, 

cember 1995), in International Legal Materials, unpublished memorandum, Amsterdam 

January 1996, pp. 75 ff. - See the formula School of International Relations, 1997 (on file 

used in the "Side Letters" : "As head of the del· with the author). 

egation authorized to negotiate and sign [the 
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and in massive destruction of civilian properties, especially non-Croat. 

Despite the size of these operations, the Croatian government and 

media continued to refer to them as "internal police operations". 

Operation Storm. had been on the cards for some time. 4 

These indiscriminate attacks caused many civilian casual­

ties, especially among non-Croats. Subsequently, there were lootings 

and destruction of civilian property; houses were torched, United 

N ations forces were prevented from carrying out humanitarian aid and 

people were held hostage.s The Croatian government estimated that 

911 people were killed during Operation Storm.6 

Resistance by the Serbian Army of Krajina against the 

Croatian Army was minimal if not insignificant. Military experts sug­

gest that the SVK lacked the necessary artillery to defend itself. General 

Mrskic and 400 retired Serbian volunteers from the Yugoslav Army 

were sent to bolster the SVK. This, however, was inadequate to face the 

well planned Croatian attack. 

Mter the shelling of Knin, President Tudjman visited the 

town and hoisted the Croatian flag to mark the victory of Croats over 

Serb rebels in Croatia.7 

The investigation by the ICTY Prosecutor 
Pursuant to Rule 39 of the Rules of Procedure and 

Evidence of the ICTY and the Consolidated Request for Assistance 

between the Prosecutor and the Croatian Office for Co-operation 

with the International Criminal Tribunal for the former Yugoslavia,s 

4 Ante Gotovina, Offensives and 

Operations of HV/Croatian Army and HVO, 

Knin, 1996 (publication of the Croatian Army, 

translated from Serbo·Croat by the ICTV - on 

file with the author) . 

5 "On Operation Storm", Voice of the 

Croatian Army, NO.2, Zagreb (official news· 

letter of the Croatian Army; trans lated from 

Serbo-Croat by the ICTV - on file with the 

author). 

6 Report of the Croatian Government on 

the Implementation of Security Council 

Reso lution No. 1019 (1995), ibid. 

7 Snezana Trifunovska (ed.), Former 

Yugoslavia Through Documents: From its 

Dissolution to the Peace Settlement, 1999, 

p.669· 

8 See "Constitutional law on the coopera­

tion of the Republic of Croat ia with the 

International War Crimes Tribunal" , Norodne 

Novine, No. 32/96, 1996, adopted by the 

Croatian government pursuant to Security 

Council Resolution 1019 (1995), para. 5, supra 

(note 6). 
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the Prosecutor asked the Croatian government for its official posi­

tion regarding Operation Storm, in terms of the following informa­

tion: 

1. 	 a) The specific political and military objectives of Operation 

Storm; 

b) situation reports regarding the combat phases of the opera­

tion; 

c) 	 the flight of refugees and displaced persons following combat 

operations. 

2. Croatian government statements or reports in response to 

any allegations of excessive use of force , civilian casualties, 

attacks on non-military targets, human rights violations or war 

crimes by Croatian forces during, and in the aftermath of, the 

operation. 

3 .The orders of battle, and information on assigned areas ofoper­

ational responsibility for all active-duty and reserve Croatian mil­

itary (regular Croatian Army and Home Guard) , Air Force, and 

Interior Ministry units mobilized and deployed for Operation 

Storm.9 

After some prolonged correspondence between the 

Croatian government and the Prosecutor's Office, the Head of the 

Croatian Office for Co-operation with the ICTY finally replied in a 

letter dated 29 May 1997, setting out his government's position with 

regard to this request: Operation Storm did not involve an armed con­

flict, as that term is understood under accepted principles of inter­

national law, but was a police action which lasted approximately 

84 hours; accordingly, the ICTY had no competence or jurisdiction to 

investigate or prosecute individuals for alleged violations of interna­

tional humanitarian law during Operation Storm. As a result the 

requested documents were, he wrote, not relevant or material to any 

task properly within the ICTY's competence.10 

9 Letter by Mr Graham Blewitt, Deputy 10 Letter by the Head of the Croatian Office 

Public Prosecutor of the IClY, dated 11 De- for (a-operation with the IClY (on file with the 

cember 1996 (on file with the author) . author). 
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In essence, the Croatian government challenged the juris­

diction of the Tribunal on the basis that Oluja was an internal police 

matter and as such was below the threshhold of an armed conflict. l! 

Proving the existence of an armed conflict 

a) The ICTY's jurisprudence 

In the Tadic Appeal Decision, the Appeals Chamber consid­

ered that in the light of the 1949 Geneva Conventions and the 1977 

Additional Protocols, the requirements for the existence of an armed 

conflict were fulfilled. 12 The Appeals Chamber spelt out what consti­

tutes an armed conflict: 

"(i) resort to armed force between States or protracted armed 

violence between governmental authorities and organized armed 

groups o~ between such groups within a State; 

(ii) applicability of international humanitarian law from the 

beginning of the conflict until the end of active hostilities and/or 

a peace agreement between the parties to the conflict; 

(iii) applicability of international hmnanitarian law in the whole 

territory controlled by the parties to the conflict; 

(iv) existence of a nexus between the conflict and other similar or 

related events within the territory of the parties to the conflict. A 

separate incident may be regarded as part of the armed conflict, as 

long that there is a nexus between the events."l 3 

b) Did Operation Storm take place in a situation of 

internal disturbances or in an armed conflict? 

The intrinsic nature and military character of Operation 

Storm were such that it could never be akin to a mere police operation, 

as suggested by the Croatian authorities. Indeed, this was acknowledged 

by one of the commanders of the operation, General Gotovina. He 

11 The Croatian government reiterated this No. IT·94·AR72 (Decision on the Defence 

position in its letter of 18 May 1998 addressed Motion for Interlocutory Appeal on 

to the Office of the Prosecutor (on file with the Jurisdiction). 

author). 13 Ibid., para. 70. 

12 The Prosecutor v. Dusko Todie, Case 
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stated, inter alia, that "[a]lready in the first hours of the Operation, mili ­

tary analysts,journalists and representatives of the international political 

elite were so obviously interested in and surprised by the military oper­

ation, that they were almost disoriented since [sic] the scope and com­

plexity of such a military operation which could only have been seen 

during Desert Storm in the Gulf". 14 This is why, he continued, "the 

foreign military experts were unable to understand fully the combat 

dynamics and the attacks carried out deep into such a large combat 

area. In recent military history, such achievements could only be com­

pared to the sophistication of combat operations in Desert Storm". 15 

He went on to emphasize that "[i]nternational military analysts never 

thought that the Croatian soldier would be able to take part in such a 

wide ranging and complex operation and [Operation] Storm simply 

took their breath away" .1 6 

The Inter-American Commission on Human Rights con­

sidered a case with a set of facts similar to those of Operation Storm: 

the La Tablada case.17 That case dealt with an incident in La Tablada, 

Buenos Aires Province (Argentina), between an alleged "organized 

armed group" and the La Tablada Regiment No.3 in 1989 in which 

29 people lost their lives, an operation alleged to have lasted for thirty 

minutes. In distinguishing internal disturbances and tensions from a 

non-international armed conflict, the Commission referred to the cri ­

teria worked out by the International Committee of the Red Cross in 

its Commentary on the 1973 Draft Additional Protocols to the Geneva 

Conventions. Accordingly, the criteria determining the existence of 

internal disturbances and tensions are as follows: 

• 	 disturbances are not based on a concerted intent and are not con­

trolled by a political leader; 

• 	 disturbances are of an isolated and sporadic nature; 

• 	 disturbances are characterized by mass arrests due to political differ­

ences and behaviour. 

14 Op. cit. (note 4), p. 2. 17 Inter·American Commission on Human 

15 Ibid., p. 11. Rights, Case No. 11. 137 Argentina, Report 

16 Ibid., PI No. 55/97, OEA/Ser/L/V/Ll.97 00(.38. 
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Such internal disturbances or tensions do not, as the 

Commission observed, trigger the applicability ofArticle 3 common to 

the Geneva Conventions. 18 

However, after careful examination of the nature and char­

acter of the Tablada incident, the Commission concluded: 

"154. Based on a careful appreciation of the facts, the 

Commission does not believe that the violent acts at the Tablada 

military base on January 23 and 24, 1989 can be properly charac­

terised as a situation of internal disturbances. What happened 

there was not equivalent to large scale violent demonstrations, 

students throwing stones at the police, bandits holding persons 

hostage for ransom, or the assassination of government officials 

for political reasons - all forms of domestic violence not quali­

fYing as anTled conflicts. 

155. What differentiates the events at the Tablada base from these 

situations are the concerted nature of the hostile acts undertaken 

by the attackers, the direct involvement of governmental armed 

forces, and the nature and level of the violence attending the 

events in question. More particularly, the attackers involved care­

fully planned, co-ordinated and executed an armed attack, i.e., a 

military operation, against a quintessentially military objective ... 

156. The Commission concludes therefore that, despite its brief 

duration, the violent clash between the attackers and members of 

the Argentine armed forces triggered application of the provi­

sions of Common Article 3, as well as other rules relevant to the 

conduct of internal hostilities."19 

During Operation Storm there were many casualties 

among the civilian - especially the non-Croat - population and 

among members of the UN forces . When the shelling of Knin started 

on 4 August 1995, the Croatian Army fired heavy rockets which 

destroyed many civilian properties. Officers were often seen by UN 

personnel looting properties of Serb civilians. Tanks blockaded the UN 

military headquarters in Sector South, preventing personnel there from 

assisting wounded civilians. The transportation of wounded civilians to 

18 Ibid., para. 149 (footnote omitted). 19 Ibid. 
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the Knin hospital was obstructed by Croatian commanders. Spurred by 

the killing and wounding of UN personnel, General Forand, the UN 

Commander of Sector South and a military expert, wrote a letter of 

protest to General Gotovina, Commander of Split Corps District: 

"This is to protest in the most vigorous manner the unprovoked 

artillery attack on Knin and the town of Drnis, Medak, Bunic, 

Benkovac and Kristanje. I demand the cessation of these attacks 

immediately. In my opinion this aggression against unarmed 

civilians is completely contrary to international humanitarian law 

and I will document all attacks for full investigation by inter­

national authorities."2o 

Despite the protest by General Forand and other UN 

officers, military operations continued unabated, killing a great 

number of civilians including children and the elderly. As a result of 

the Croatian Army's attacks many Krajina Serbs fled Knin and the 

surrounding areas and moved to Bosnia and Herzegovina or Serbia. 

Those who were not able to flee sought refuge at the headquarters of 

the UN forces. 

In the Tablada case, the Inter-American Commission of 

Human Rights observed that "international humanitarian law generally 

does not apply in peacetime, and its fundamental purpose is to place 

restraints on the conduct of warfare in order to diminish the effects of 

hostilities. It is understandable therefore that the provisions of conven­

tional and customary humanitarian law generally afford victims of 

armed conflicts greater or more specific protections ..."21The Croatian 

Army and the Serbian Army of Krajina (SVK) were consequently 

under an international obligation to respect rules of international 

humanitarian law. 

c) Cessation of hostilities 

Although hostilities subsided in Bosnia and Herzegovina 

following the agreements concluded in Washington and Split between 

20 Letter by Major General Forand, UN District, dated 4 August 1995 (on file with the 

Commander of Sector South, addressed to author). 

General Gotovina, Commander of Split Corps 21 Op. cit. (note 17), para. 159. 
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the Croatian and Bosnian governments, it was only in December 1995 

that the Dayton Agreement brought peace to the region. Hostilities had 

in fact continued in the Krajina until that moment. 22 

d) Was there a nexus between the armed conflict and 

other similar violent acts prior to Operation Storm in 

Croatia? 

Even if Operation Storm is not in itself deemed to be a 

non-international armed conflict, there is undoubtedly a link between 

these events and previous military operations in Croatia. Indeed, hostil­

ities between Croats and Serbs continued after the withdrawal of the 

Yugoslav Army in May 1992. That conflict continued until the Dayton 

Peace Accord in December 1995. Viewed in that context, Operation 

Storm was not a separate incident, but was part of a series of ongoing 

military operations carried out by the Croatian Army. 

To sum up, in the author's opinion Operation Storm was 

not an isolated or sporadic internal disturbance but a distinct military 

operation involving high officials of the Croatian government, includ­

ing the late President Franjo TudjITlan. Moreover, as M ajor-General 

Ante Gotovina suggested in his Oluja (an official publication of the 

Croatian Army) ,23 Operation Storm was of a high military standard 

comparable to Desert Storm during the GulfWar. In the light of the 

above arguments it is illogical to claim, as the Croatian government 

does, that Operation Storm was an internal police matter. 

The requirements of international law regarding 
internal armed conflicts 

a) Protocol II additional to the Geneva Conventions 

On 8 June 1977, the Diplomatic Conference on the 

Reaffirmation and Developlnent of International Humanitarian Law 

applicable in Armed Conflicts adopted Protocol II additional to the 

Geneva Conventions.24 H enceforward, Article 3 conUllon to the 

22 Gp. cit. (note 4). Conventions of 12 August 1949. and re lating to 

23 Gp. cit. (note 15). the Protection of Victims of Non-International 

24 Protocol additional to the Geneva Armed Conflicts (Protocol I!). 8 June 1977. 
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Geneva Conventions and Protocol II apply to non-international armed 

conflicts. 

In terms of Article 1, paragraph 1, Protocol II applies to 

"all armed conflicts ( ... ) which take place in the territory of a High 

Contracting Party between its armed forces and dissident armed forces 

( ... ) which, under responsible conU113nd, exercise such control over a 

part of its territory as to enable them to carry out sustained and con­

certed military operations and to implement this Protocol". 

The second paragraph thereof specifies that Protocol II 

does not apply "to situations of internal disturbances and tensions, such 

as riots, isolated and sporadic acts of violence and other acts of a similar 

nature, as not being armed conflicts". 

This means that Protocol II applies to internal armed con­

flicts of such a nature that they can be qualified as civil wars. As one 

conunentator noted: 

"Protocol II ( ...) contains objective qualifications, such as the 

requirement that there be control ofpart of the territory by oppo­

sition forces. Furthermore, that control must be sufficient to 

enable the rebels to carry out 'sustained and concerted military 

operations' . Accordingly, the rebels, inter alia, must be able to detain 

prisoners, treat them humanely and give adequate care to the 

wounded and sick. These criteria are primarily designed to restrict 

the application of Protocol II to serious cases of rebellion."25 

The situation in which Operation Storm took place flllfils 

the requirements of Protocol II. At least before 4 August 1995, the 

SVK was in control of part of the territory of Croatia and was thus 

able to carry out "sustained and concerted military operations". These 

were not mere internal disturbances or tensions but an armed conflict 

taking place be~een armed forces of a State party to the Geneva 

Conventions and Protocol II, on the one hand, and dissenting forces, 

on the other. 

25 Henri Kogman. "International humani· Internatianal Law & Policy, Vol. 9. 1993. 

tarian law". Amsterdam University journal of pp. 62·63. 
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b) Article 3 common to the 1949 Geneva 

Conventions 

The essence of Article 3 common to the Geneva 

Conventions is to prohibit inhuman treatment of civilians not directly 

involved in acts ofwar. It outlaws, for example, the taking of hostages or 

inhuman and degrading treatment of civilians, and 'stipulates that the 

wounded and sick must be cared for. During Operation Storm, the 

Croatian Army prevented UN personnel from assisting wounded Serb 

civilians (the "Knin hospital incident").26 Thus people who were not 

directly involved in military operations became targets of the Croatian 

Army, in violation ofArticle 3 of the Geneva Conventions. 

c) State practice: the case of Rwanda 

The conflict in Rwanda between the Rwanda Patriotic 

Front (RPF) and the Hutu m.ilitia, the Interahamwe ("those who attack 

together"), in April 1994 is a clear example of an internal armed con­

flict. This was indeed the opinion of the Commission of Experts 

appointed pursuant to Security Council Resolution 935 to investigate 

gross violations of international humanitarian law in Rwanda between 

April and December 1994:27 

"146. The Commission of Experts concludes, on the basis of 

ample evidence, that individuals frOlTl both sides to the armed 

conflict in Rwanda during the period 6 April 1994 to 15 July 

have perpetrated serious breaches of international humanitarian 

law, in particular of obligations set forth in Article 3 common to 

the four Geneva Conventions of 12 August 1949 and in Proto­

col II additional to the Geneva Conventions and relating to the 

protection of victims of non-international armed conflicts .. . " 

The Rwanda precedent further supports the conclusion 

that the conflict between the Croatian Army and the Serbian Army of 

Krajina constituted an armed conflict and that crimes committed 

26 Letter by General Forand, supra (note 27 Preliminary Report of the Independent 

20). Commission of Experts Established in 

Accordance with Security Council Resolution 

935 (1994), UN Doc. 5/1994/1125. 
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during Operation Storm have to be judged under Article 3 common to 

the Geneva Conventions and their Additional Protocol II. 

Has the conflict an international character? 

a) Practice of the ICTY regarding qualification as an 

international armed conflict 

As set out in the Tadic Appeal Decision, an international 

armed conflict in the sense of international hununitarian law occurs 

(i) in the case of an armed conflict between two independent States, or 

(ii) in the case of a third party's involvement in an internal conflict. The 

Appeals Chamber noted that the Security Council was aware of the 

fact that the conflict in the former Yugoslavia had both internal and 

international dinlensions: 

"(... ) The conflict in the former Yugoslavia had been rendered 

international by the involvement of the Croatian Army in 

Bosnia-Herzegovina and by the involvement of the Yugoslav 

National Army aNA) in hostilities in Croatia, as well as in 

Bosnia-Herzegovina at least until its formal withdrawal on 19 

May 1992. To the extent that the conflict has been limited to 

clashes between Bosnian government forces and Bosnian Serb 

rebel forces in Bosnia-Herzegovina, as well as between the 

Croatian Government and Croatian Serb rebel forces in Krajina 

(Croatia), they had been internal (unless direct involvement of 

the Federal Republic ofYugoslavia (Serbia-Montenegro) could 

) " 28be proven. 

The Tribunal then went on to say: 

" ( ... ) If the Security Council had categorized the conflict as 

exclusively international and, in addition, had decided to bind the 

International Tribunal thereby, it would follow that the 

International Tribunal would have to consider the conflict 

between Bosnian Serbs and the central authorities of 

Bosnia-Herzegovina as international. Since it calmot be con­

tended that the Bosnian Serbs constitute a State, arguably the 

28 Supra (note 12), para. 72. 
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classification just referred to would be based on the implicit 

assumption that the Bosnian Serbs are acting not as a rebellious 

entity but as organs or agents of another State, the Federal 

Republic of Yugoslavia (Serbia-Montenegro). As a consequence, 

serious infringements of international humanitarian law com­

mitted by the government army of Bosnia- Herzegovina against 

Bosnian Serbian civilians in their power would not be regarded as 

'grave breaches' because such civilians, having the nationality of 

Bosnia-Herzegovina, would not be regarded as 'protected per­

sons' under Article 4 , paragraph 1 of the Geneva Convention IV 

By contrast, atrocities committed by Bosnian Serbs against 

Bosnian civilians in their hands would be regarded as 'grave 

breaches' because such civilians would be 'protected persons' 

under the Convention, in that the Bosnian Serbs would be acting 

as organs or agents of another State, the Federal Republic of 

Yugoslavia (Serbia-Montenegro) of which the Bosnians would 

not possess the nationality. This would be, of course, an absurd 

outcome, in that it would place the Bosnian Serbs at a substantial 

legal disadvantage vis-a-vis the central authorities of Bosnia­
. ,,29

H erzegovma. 

The Appeals Chamber was aware that the consequences of 

classifYing the conflict as exclusively international would result in a situ­

ation where Serb minorities in Croatia or in Bosnia and Herzegovina 

would not be protected persons in the sense of the 1949 Geneva 

Conventions. However, once the existence of an international armed 

conflict is established, civilians in the territory of the parties to the con­

flict become protected persons in the sense ofArticle 4 of the Fourth 
30 

Geneva Convention.

b) Is there sufficient evidence to prove the inter­

national character of Operation Storm? 

There is at least one aspect which could give Operation 

Storm an international character, namely the assistance the Krajina 

29 Ibid., para. 76. 30 Geneva Convention relative to the 

Protection of Civilian Persons in Time of War, of 

12 August 1949. 
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Serbs received from the Serb authorities. Although the Yugoslav Army 

formally withdrew from Croatian territory in 1992, it continued to 

offer limited military support to the Serbian Army ofKrajina. After the 

fall of Sector West in May 1995 the "Knin authorities" reshuffied their 

own armed forces and called for aid from the Bosnian Serbs and from 

Serbia. The assistance arrived in the form of retired Yugoslav N ational 

Army general Mile Mrskic, former conmunder of the Yugoslav Special 

Forces, together with a number of Special Forces personnel and 400 

veteran volunteers from other Yugoslav military units . General Mrskic 

has meanwhile been indicted by the ICTy'31 

The foregoing facts are not sufficient to conclude that 

Operation Storm did constitute an international arm.ed conflict. In par­

ticular, there is insufficient evidence to prove the involvem.ent of the 

Federal Republic ofYugoslavia in Operation Storm. 

Conclusion 
In the author's view, Operation Storm. was a non-inter­

national armed conflict which meets the criteria set out by the ICTY 

Appeals Chamber in the Tadic case and by the Inter-American Human 

Rights Commission in the La Tablada case. An internal armed conflict 

existed between an organized armed group, the Serbian Army of 

Krajina (SVK), and Croatia. There is insufficient evidence to prove that 

the Yugoslav Army was directly involved in Operation Storm, which 

would have given the conflict an international character. 

The Croatian government's position that Operation Storm 

was a mere internal police matter can hardly be upheld. In any event 

there is nothing to prevent the Prosecutor from launching an investiga­

tion, even assuming that Operation Storm was an internal police mat­

ter. According to Articles 16 and 18 of the ICTY Statute the 

Prosecutor "shall act independently" and" ...shall initiate investigations 

ex officio or on the basis of information obtained from any source ... " 

The Prosecutor must assess the information received or obtained and 

31 The Prosecutor v. Mrskie, Radie, 

Sijvancanin and Dkmanie ("Vukovar Hospital 

Case"l, Case No. IT-9S·13al. 
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decide whether there is sufficient basis to proceed.Where a prima Jacie 

case is determined to exist, the Prosecutor transmits an indictment to a 

judge of the Trial Chamber, who, if satisfied that a prima Jacie case has 

indeed been established, will confirm the indictment. 

Therefore, even if Operation Storm was merely an internal 

police operation, it would still be within the competence of the 

Prosecutor to initiate an independent investigation on the basis of evi­

dence gathered from "any source" (in the words of the ICTY Statute). 

Moreover, even if the Croatian government were to argue, by way of 

alternative reasoning, that as an independent State it was acting in 

self-defence against the FRY in accordance with the terms ofArticle 51 

of the United Nations Charter, such a position would not preclude 

Croatia from observing international humanitarian law in the exercise 

of such right of self-defence. 

The shelling of Knin by the Croatian Army was arguably 

not only militarily unjustified but constituted a violation of inter­

national humanitarian law, insofar as indiscriminate attacks were 

launched against civilians and civilian property was destroyed on a mas­

sive scale. It is within the powers and mandate of the International 

Criminal Tribunal for the former Yugoslavia to investigate Operation 

Storm and prosecute those alleged to be responsible for violating inter­

national humanitarian law. 

• 
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Resume 

Le bombardement de Knin par l'armee croate en aout 
1995 : une operation de police ou un conflit arme non 
international? 
PAR PHENYO KEISENG RAKATE 

En aout 1995, I'arrnee croate a mene une attaque contre la ville 

de Knin, situee dans fa partie de la Croatie peuptee majoritairement 

de Serbes. Le procureur du Trib.rnal penal intemational pour 

l'ex-Yougoslavie a ouvert une enquete au sujet de ce fte operation qui a 

fait des victimes parmi la population civile. L'auteur se demande si cette 

operation militaire doit etre qualiftee de simple action de police - la these 

du gouvernement croate - , au s'il s' agit bel et bien d'une attaque dans 

Ie cadre d'un conjlif arrne non international entralnant I' applicabilite du 

droit international humanitaire. II conclut aI'existence d'un conflit anne 

et aI' applicabilite des dispositions relatives aux conjlits annes non inter­

nafionaux . 



Croix-Rouge Red Cross 
et Croissant-Rouge and Red Crescent 

The legal status of National Red 
Cross and Red Crescent 
Societies 

by 
CHRISTOPHE LANORD 

M 
any texts about the International Red Cross and Red 

Crescent Movement start with a reference to Henry 

Dunant, maybe because the author expects it to 

prompt his or her inspiration. If the subject of the text 

is the legal status of Red Cross and Red Crescent Societies, this refer­

ence is indeed fully justified. In his masterpiece A Memory if Solferino, 

Dunant put forward two proposals: he called for the inviolability of the 

armed forces ' medical personnel to be guaranteed, and for the forma-
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Rouge et du Croissant-Rouge, Editions de la Chapelle, Geneve/Thoiras, 1999, 

545 pages; also available on the Internet at <http://lanord.free.fn. The views 

expressed in this article are those of the author and do not necessarily reflect 

the views of the International Federation. 
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tion ofrelief societies to bring care to wounded and sick soldiers in the 

field . The first proposal has been a landmark in the development of 

modern international humanitarian law, with the 1864 Geneva 

Convention and its successive versions, while the second proposal led 

to the creation of Red Cross Societies and, later on, Red Crescent 

Societies, also called "National Societies". Dunant urged that such 

societies be constituted in advance, in peacetime, so that they could 

step in as soon as an armed conflict began. 

Dunant's proposals were discussed by the 1863 Geneva 

Conference, at which unofficial representatives from sixteen States and 

various interested persons met and adopted ten resolutions and four 

recommendations.The first resolution starts as follows: 

"Each country shall have a Committee whose duty it shall 

be, in titTle of war and if the need arises, to assist the Army 

Medical Services by every means in its power." l 

This single paragraph gave rise to one of the key concepts 

concerning National Societies today, namely that they shall be "auxil­

iary to the public authorities in the humanitarian field" . We shall see in 

the first part of this article how the concept was established and has 

evolved, as part of a broader context in which National Societies 

appear as national organizations endowed with rights and obligations 

on the basis of international hununitarian law or of resolutions 

adopted within the Movement. 

Another resolution of the 1863 Conference laid down 

principles for the internal organization of those future societies and 

their mutual relations . In the latter regard, it was agreed that " [t]he 

exchange of communications between the Committees of the various 

countries shall be nude for the time being through the intermediary 

of the Geneva COlTItTlittee".This task was to playa very important role 

in the history of the Geneva Committee - which became, in 1875, the 

International Committee of the Red Cross - because it was not, at 

that time, intended to have clear operational functions. As the said task 

proved to be neither temporary nor confined to the exchange of 

1 See the Handbook of the international 13th ed ., Geneva, 1994, for the text of official 

Red Cross and Red Crescent Movement, documents. 
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communications, it grew more and more demanding, especially with 

the rapid emergence of new National Societies. In 1868, the ICRC 

started a practice which became systematic eight years later, namely to 

inform all existing Societies of the establishment of a new Society. 

Setting increasingly rigorous standards for compliance with the rele­

vant concepts and the verification of facts , after" 1885 the ICRC 

referred to this function as "recognition" of National Societies - a 

term still used today. Between 1869 and 1887 a long process took 

place, primarily through International Conferences of the Red Cross, 

in which the tasks of the ICRC in general and its function of recogni­

tion in particular were confirmed; since then they have been endorsed 

several times, notably with the adoption of successive versions of the 

Statutes of the Movement (1928, 1952 and 1986). Today, there are 176 

National Societies recognized by the ICRC.2 In the second part of 

tlus article we shall examine the meaning of recoglution, its legal basis 

and its effects, especially for the Societies ' status as a component of the 

International Red Cross and Red Crescent Movement. 

The third and last aspect of the legal status of National 

Societies concerns their relationship with the International Federation 

of Red Cross and Red Crescent Societies, which was founded in 1919 

under the name League ofRed Cross Societies.At that time it had only 

five members - and there are 176 today, namely all the recognized 

National Societies. This membership creates rights and obligations for 

member Societies, and thus has a bearing on their legal status. 

National Societies as organizations regulated by 
international humanitarian law 
The very close relationship between a National Society 

and its country 's governl11.ent was already reflected in the third resol­

ution of the 1863 Conference, requesting that "[e]ach Committee 

shall get in touch with the Government of its country, so that its ser­

vices may be accepted should the occasion arise" . This should be 

viewed in the context of that time. The founders of the Red Cross did 

not consider that entities still to be created by private persons would 

2 At 30 June 2000. 
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be entitled to be present on the battlefield, even for humanitarian 

purposes. Indeed, military considerations would have debarred such an 

approach. Nor had they in mind to give certain societies a better status 

than others: all would be welcome to offer their services, but accepting 

them would remain the privilege of the government. This is still the 

case today, as laid down by the successive versions of the Geneva 

Conventions for the protection of war victims, for whereas the 1864 

and 1906 Geneva Conventions do not deal with the status of National 

Societies, the Conventions of 1929 and 1949 do so. 

The system established by Articles 24 and 26 of the First 

Geneva Convention of 1949 3 is as follows: in time of armed conflict 

National Society personnel have to be respected and protected in all 

circumstances - and, more generally, enjoy the same status as the 

armed forces' medical services - provided that those personnel: 

are exclusively engaged in certain tasks , namely the search for or 

the collection, transport or treatment of the wounded or sick, the 

prevention of disease, or the administration of medical units and 

establishments; 

are subject to military laws and regulations (with consequences in 

terms of security, regulations, uniforms, etc.); 

are working for a society which is duly recognized and authorized 

by its government, this recognition and authorization having to be 

notified to the other States. 

Apart from Red Cross and Red Crescent Societies, a few 

religious organizations and national branches of the Order of Malta, 

hardly any other organization has ever availed itself of this status; the 

result is a quasi-monopoly of the Red Cross. If other organizations 

were to do so, however, they would be entitled to use the emblem of 

the red cross or red crescent for activities covered by Article 24 of the 

First Convention.This use of the emblem would be confined to those 

activities only, but would also be admissible in peacetime. 

3 Convention for the Amelioration of the 

Condition of the Wounded and Sick in Armed 

Forces in the Field, of 12 August 1949. 
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Clearly, this protective status initially applied only to the 

relevant personnel of parties to an international armed conflict, includ­

ing those of relief Societies of third (neutral) countries, if authorized by 

the warring party concerned. This has definitely become problematic, 

since the number of non-international armed conflicts nowadays far 

exceeds the number of those between two or more States. 

The 1977 Protocols additional to the Geneva Conven­

tions have admittedly extended the protection afforded to personnel 

undertaking the traditional function of National Societies, especially 

through Article 8 of Protocol I (on international armed conflict). 4 It 

may be argued that the new definitions therein also affect the law on 

non-international armed conflict, as those established by Protocol I 

may also apply to Protocol II. 5 The new rules on the protection of 

medical units and the increased flexibility in the use of the protective 

emblem have indubitably enhanced the protection of Red Cross and 

Red Crescent personnel. 

However, the scope of protection on this basis alone 

remains somewhat limited. The question therefore arises whether the 

system established by the First Geneva Convention of 1949, even with 

the subsequent improvements in the 1977 Additional Protocols, meets 

today's needs It may also be wondered whether that system always 

allows the principles of independence and, in some cases, of neutrality 

and impartiality to be fully respected.6 During the First World War, 

N ational Societies often tended to participate more than necessary in 

the war effort and were caught up in a nationalistic momentum which 

was difficult to avoid. 7 Seen with today's eyes, the nationalism which 

prevailed at that time among the leaders of certain National Societies 

is slightly frightening. It led to a reaction by the Movement, especially 

4 Protocol Additional to the Geneva Con· 6 Fundamental Principles of the Inter· 

ventions of 12 August 1949. and re lating to the national Red Cross and Red Crescent Move· 

Protection of Victims of In ternational Armed ment - see Handbook. supra (note 1). 

Conflicts (Protocol!). 8 June 1977 7 See John Hutchinson. Champians of 

5 Protocol Additional to the Geneva Con· Charity, War and the Rise of the Red Cross. 

ventions of 12 August 1949. and relating to the Westview Press. Boulder. 1996. 

Protect ion of Victims of Non·lnternational 

Armed Conflicts (Protocol II). 8 June 1977 



1058 THE LEGAL STATUS OF NATIONAL RED CROSS AND RED CRESCENT SOCIETIES 

after the case of the Belgian Red Cross during the First World War, the 

autonomy ofwhich was seriously threatened - foreshadowing a recur­

rent phenomenon during the Second World War. This reaction also 

focused the Movement's attention more clearly on the need for inde­

pendence and how to protect it, and resulted in the adoption of 

Article 63 of the Fourth Geneva ConventionS as a means of maintain­

ing the autonomy of a National Society in an occupied country. 

Nationalism also prevented National Societies from 

becoming stronger at the international level - a trend which was 

acknowledged by the JCRC, in particular by its President Gustave 

Ador. On the other hand, Florence Nightingale was one of the few 

people to see that States would abdicate their responsibility to provide 

assistance to wounded soldiers if National Societies became too 

strong. Even though we may not agree today with the role some 

National Socieites played before and during the Second World War, 

we should not forget the huge amount of humanitarian work that 

those Societies have accomplished. 

The traditional conception of the role of National 

Societies still has consequences today, although their activities are 

much broader than relief to wounded and sick soldiers in the field and 

other conflict- related activities. Indeed, their range has steadily 

increased, despite the fact that many Red Cross leaders, especially in 

the ICRC, were opposed to National Societies taking action in fields 

- for instance in aid to prisoners of war and civilians - other than 

those originally assigned to them, not to mention peacetime work.Yet 

it is certainly this diversification of activities which enabled the 

Movement to survive. The image and operational capacity of most 

National Societies would otherwise probably have been eroded during 

a long period of peace. 

Apart from the very specific protection referred to above, 

National Societies also benefit from other provisions of international 

humanitarian law and of course by those rules established to cover the 

8 Geneva Convention relative to the 

Protection of Civilian Persons in Time of War, 

12 August 1949. 
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activities of any relief organization, especially in aid of civilians and 

prisoners of war. But because they are specifically mentioned by sev­

eral texts, the position of National Societies is often stronger than that 

of other organizations. There has been a tendency since 1949 to create 

a wider legal basis for National Society activities . In this respect, the 

International Conferences of the Red Cross and Red Crescent have 

played an important role in the development of the law. Today all those 

provisions, together with conventions and other texts established by 

various United Nations bodies, represent a relatively detailed corpus of 

legally binding or possible future norms. It is conceivable that there 

will in future be attempts to codifY the status of humanitarian organ­

izations, including that of the National Societies, possibly on the basis 

of the 1994 United Nations Convention on the Safety of United 

Nations and Associated Personnel. Such a codification may, however, 

have dangerous results if sovereignty were to prevail over hunLanitarian 

considerations. 

International hunLanitarian law also contains provisions 

on the peacetime activities of National Societies: the training of quali­

fied staff; the exclusive use of the emblem for indicative purposes; and 

the right to authorize third parties to use the emblem, subject to cer­

tain specific conditions. A number of National Societies have been 

recognized by their respective government as auxiliary to the public 

authorities on the basis of their peacetime activities, including cases in 

which those activities had nothing to do with armed conflicts. After 

all, recognition of a National Society on the basis of the Movement's 

Statutes9 may be more appropriate than a narrow recognition on the 

basis of Article 26 of the First Convention. In any case, recognition 

has at least the advantage of determining which Society is the "real" 

one in a given country, and often serves to define a number of con­

cessions it can have, for instance with regard to taxation and use of the 

emblem", But in tenT1S of its broader implications it certainly raises the 

question of the modern meaning of" auxiliary to public authorities in 

9 Statutes of the Internationa l Red Cross 

and Red Crescent Movement, October 1986. 
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the humanitarian field", a question whose importance is underscored 

by the Plan of Action for the Years 2000-2003, adopted by the 27th 

International Conference of the Red Cross and Red Crescent 

(Geneva, 1999), 10 and the Strategy 2010, adopted by the Federation's 

General Assembly that same year. 11 A "restatement" of this concept 

seems necessary to allow the establishment of a new partnership 

between States and National Societies and clarification of their 

mutual relations. Redefining this partnership would be justified by 

the fact that National Societies are also components of the 

Movement. 

National Societies as components of the Inter­
national Red Cross and Red Crescent Movement 
National Red Cross and Red Crescent Societies become 

components of the Movement as soon as they are recognized by the 

ICRe. There is no procedure defined by the Statutes of the 

Movement for "admitting" National Societies as "members", simply 

because the Movement is not a membership organization. It should be 

noted that these Statutes do not foresee the possibility for a National 

Society to "resign" from the Movement. 

The decision whether or not to grant recognition 

rests with the JCRe. Yet this does not mean that the International 

Committee has unlimited discretionary power. It is bound by criteria 

stipulated in Article 4 of the Statutes of the Movement, which reads as 

follows: 

"In order to be recognized in terms ofArticle 5, paragraph 2 b) 

as a National Society, the Society shall meet the following 

conditions: 

1. Be constituted on the territory of an independent State where 

the Geneva Convention for the Amelioration of the Condition 

of the Wounded and Sick in Armed Forces in the Field is in 

force. 

10IRRC, No. 836, December 1999, 11 Ibid.. p. 929. 

pp.880·895. 
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2. Be the only National Red Cross or Red Crescent Society of 

the said State and be directed by a central body which shall 

alone be competent to represent it in its dealings with other 

components of the Movement. 

3. Be duly recognized by the legal government of its country on 

the basis of the Geneva Conventions and of the nationallegisla­

tion as a voluntary aid society, auxiliary to the public authorities 

in the humanitarian field. 

4. Have an autonomous status which allows it to operate in con­

formity with the Fundamental Principles of the Movement. 

5. Use the name and emblem of the Red Cross or Red Crescent 

in conformity with the Geneva Conventions. 

6. Be so organized as to be able to fulfil the tasks defined in its 

own statutes, including the preparation in peace time for its 

statutory tasks in case of armed conflict. 

7 . Extend its activities to the entire territory of the State. 

8. Recruit its voluntary members and its staff without consider­

ation of race, sex, class, religion or political opinions. 

9. Adhere to the present Statutes, share in the fellowship which 

unites the components of the Movement and cooperate with 

them. 

10. Respect the Fundamental Principles of the Movement and 

be guided in its work by the principles of international human­

itarian law." 

The first verSlOn of these conditions was established 

towards the end of the nineteenth century, first as an internal ICRC 

text which nevertheless became public. Although the date is not cer­

tain, it was formulated after the 1887 Red Cross Conference, which 

had confirmed that the recognition of National Societies was to be 

undertaken by the ICRe. So that States, National Societies and the 

League of Red Cross Societies would be bound by these conditions ­

and following political problems in the Second World War and contro­

versies with the League, which wanted to set its own criteria - a 

revised text was submitted to the 1948 International Conference of the 

Red Cross, which adopted them. In 1986, they were slightly amended 
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and enshrined in the Statutes of the Movement.12 Modification of the 

conditions is consequently more difficult than before, because any 

amendment of the Movement's Statutes is subject to compliance with 

certain procedural requirements. 13 

It is noticeable that the ten conditions for recognition 

have scarcely changed in over a century. In a short article it is not 

possible to review all the problems raised by them. However, a few 

remarks should be made: 

a) It should be noted that a State recognizing a National 

Society must be party to the First Geneva Convention on the protec­

tion of wounded and sick in the field, and not necessarily to the other 

three 1949 Geneva Conventions. Moreover, it is enough to be party to 

the 1929 Convention (and not to the 1949 instrument). It is, by the 

way, significant that the Red Cross Societies of North and South 

Korea were recognized, in 1955 and 1956, on the basis of the 1864 

Convention! To require a State to be party to all four 1949 

Conventions could reinforce the value of recognition, but this would 

necessitate a modification of the Movement's Statutes. 

b) Every condition is likely to raise very complex legal 

problems, even though the text of each one is very brief. For instance, 

thought may have to be given to the definition of an independent 

State, the case of National Societies in exile in relation to the require­

ment that they must "be constituted on the territory of a State" and 

questions related to the succession of States, especially in the context 

of the former Yugoslavia. 

c) The risk of political problems must be considered in 

relation to the principle of neutrality with which the IeRe must 

comply. With regard to the question of statehood, the IeRe largely 

relies on the decision of the Swiss Federal Council, the depository of 

the Geneva Conventions, which has been very useful in protecting the 

IeRe on many such occasions. To mention only a few situations 

12 Supra, note 9. 13 At the time of drafting this article a pro­

cedure for changing the Statutes was under 

way, with a view to introducing a third 

emblem. 

http:Movement.12


1063 RICR DECEMBRE IRRC DECEMBER 2000 VOL. 82 N° 840 

which gave rise to difficult decisions, there were cases as diverse as 

Danzig (where a National Society was recognized in 1922), the Congo 

(National Society recognized in 1889), Manchukuo, Kurdistan, the 

Turkish Republic of Northern Cyprus, the Provisional Revolution­

ary Government of the Republic of South Vietnam, Palestine, Somali­

land, etc. 

In some circumstances the ICRC has to assess those polit­

ical risks - in particular any possible effects on its own activities - and 

act accordingly. In its Circular Letters to National Societies the ICRC 

has sometimes underscored the reality of the independence of States, 

as it did for the Red Cross Societies of the Baltic States, Slovenia and 

Croatia between 1991 and 1993. On other occasions, when there was 

no risk of political dispute, the ICRC has been quite flexible in inter­

preting the conditions for recognition, for instance in granting it to the 

Icelandic Red Cross in 1925 although Iceland was not yet indepen­

dent, or later to National Societies of British dominions. In other 

cases, such as Trieste in 1947, it had to refuse recognition, as the situa­

tion between East and West at that time was much too sensitive. In the 

case of divided States, the lCRC has had to draft careful circular letters 

and eventually strike a balance between two political blocs by granting 

recognition, though not necessarily simultaneously, to both Societies. 

The opinion of the majority of States is definitely important, as was 

clear in the case of the Russian Red Cross in the twenties - and in 

which operational considerations also played a significant role. Tiule is 

a major factor as well. Thus National Societies in exile from Baltic 

States were not, in the long term, treated in the same manner as the 

Kuwait Red Crescent Society during Kuwait's occupation by Iraqi 

forces. 

An official policy vis- a.-vis National Societies of States 

occupied during armed conflicts was established by the ICRC in 1941 

and confirmed by the International Conference of the Red Cross in 

1948, though not put into practice. According to this policy, any 

request for recognition from a Society on the territory of a warring 

party would have been frozen until the end of hostilities. Obviously, 

this policy is easier to apply during a generalized conflict than to a 

conflict such as that in the former Yugoslavia. Bu t in some cases, it has 
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at least enabled the ICRC to avoid being perceived as violating the 

principle of neutrality. 

d) The ICRC shows flexibility in interpreting the con­

ditions in many respects . For instance, governmental recognition nuy 

in fact come from parliament or from the head of State. Moreover, a 

National Society may be authorized to use the red crescent emblem 

although, according to the letter of the Geneva Conventions, it should 

use the red cross emblem because the State to which it belongs was 

not using the red crescent in 1949. 

The extension of activities to the entire territory has also 

been flexibly interpreted by the ICRC: a number of Societies have 

been recognized although they were not active throughout the 

country, either for lack of operational capacity at the time of their 

recognition (e.g. Polish, Liberian or Bahamas Red Cross) or for 

reasons beyond their control, in particular when part of the country 

was occupied (e.g. Croatian Red Cross in 1993). What the ICRC 

would certainly not accept would be a Society's failure to comply with 

this condition for political or ethnic considerations - which would be 

a clear violation of the principles of neutrality and impartiality. 

Although the flexibility exercised by the ICRC is indis­

pensable to avoid being placed in a situation where its own operational 

activities would be jeopardized, there are limits to it. Yet in certain 

instances where recognition raised serious questions as to respect for 

the Fundamental Principles, pressure on the ICRC to recognize a 

Society has been strong. The current case of the National Society in 

Bosnia-Herzegovina is symptomatic of this. The problem for the 

ICRC is therefore to strike the right balance between its role as 

guardian of the F~mdamental Principles and its operational activities. 

There is nothing wrong in the ICRC using its margin of interpret­

ation to protect its own interests (and hence the interests of the 

persons it assists and protects), nor is there any indication that it has 

ever postponed recognition for other reasons. It is, however, interesting 

to note that just after the Second World War the ICRC internally 

discussed the advisability of continuing to perform the task of 

recognizing Societies, because of the difficulties such decisions may 

generate for its own operations. 
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e) The conditions established for the recognition of new 

Societies are also a n'leans of protecting the ICRC, in particular the 

stipulation that there may be only one National Society in any given 

State. This saves the ICRC the trouble of having to decide which is the 

"real" Society. The decision is even more difficult once a National 

Society has already been recognized and a new Society is set up, a gov­

ernment withdraws its recognition of that Society, or a Society is dis­

solved, possibly by judicial decision. 

£) There are underlying links with the resolutions of the 

1863 Conference and the Fundamental Principles in many aspects of 

the conditions for recognition, particularly in the version adopted by 

the League's Council of Governors (Oxford, 1946) and in Jean Pictet's 

famous book on the Red Cross Principles. 14 Of course, the Funda­

mental Principles are not without inconsistencies, and their universal­

ity may be questionable. But the conditions for recognition are inter­

related with them in a variety of ways, and every day shows how 

valuable they are. 

g) The conditions for recognition have no direct effect on 

the organization of a National Society. In particular, they do not 

include any principle of democratic organization. Indeed, no such 

principle has been mentioned in the Movement's policy guidelines in 

the last. .. fifty years! 15 For that matter, no model whatsoever is pro­

vided for a Society's organization. Moreover, the conditions do not 

even stipulate which activities a National Society should perform .. . 

The absence of any requirement to carry out certain activities is 

clearly reflected in their diversity. This certainly enhances the univer­

sality of the Movement but does not always facilitate collaboration 

among Societies, with their sometimes very different profiles, activities 

and priorities. 

14 Jean Pictet. Les principes de 10 15 See Board of Governors. XIXth session 

Croix-Rouge. Librairie Droz. Geneve. 1955 (in (Oxford. 1946). Resolution 12. Principles. 

Engl ish: Red Cross Principles. ICRC. Geneva. ch. 9: " ... to carry out its aims it is essential the 

1956). a Red Cross Society should be organized on a 

truly democratic basis" . 
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At first sight, the task assigned to the ICRC to recognize 

National Societies may appear to be a form of control over them. 

However, this control is only limited. It is essentially concerned with 

formalities: all circular letters focus largely on legal documents and less 

on National Society activities. Thus the relevance of those activities or 

their compliance with the Fundamental Principles are less likely to be 

taken into consideration than purely legal documents. Formal criteria, 

such as the act of recognition by the State, are much easier to assess. 

The lack of benchmarks for appreciating the non-formal aspects 

means that political considerations weigh heavier and the risk of creat­

ing double standards is increased. 

This is even more problematical in that some formal 

aspects which have a bearing on the activities of a National Society are 

likewise not examined. Rules of procedure, internal regulations, 

national laws which nuy affect its statutes, and regulations adopted at 

regional or local level are not systematically taken into account . 

Until recently there were no clear criteria to evaluate the 

statutes ofNational Societies.The so-called "Model Statutes", first drafted 

in 1952 and slightly amended afterwards, were a rather poor and ambigu­

ous tool. Based on French legislation applicable to associations, they were 

not adapted to the requirements of National Societies, whether legal or 

factual, such as the size of the territory or the country's administrative 

organization. Even more serious, they did not contain any provisions lay­

ing down the Society's rights and duties within the Movement. The said 

Model Statutes therefore did not set adequate standards, but on the con­

trary created even more confusion and a greater risk of double standards. 

In view of these shortcomings, draft guidelines for 

National Society . statutes were prepared and submitted to the 

Federation's General Assembly in 1999. The Assembly forwarded the 

draft to the Federation's Governing Board (the former Executive 

Council), which approved and put into effect a fine-tuned version of 

the guidelines at its May 2000 meeting. 16 The new guidelines are a 

16 Governing Board, 1St Session, 1999, Cross and Red Crescent Societies, Ch. des 

Decision 5. - Text available (in French and in Crets, CH'1211 Geneva 19. 

English) from : International Federation of Red 
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landmark for two reasons: for the first time, the limits to what is 

acceptable in statutes have been discussed and defined by National 

Societies themselves, and secondly, a clear distinction has been estab­

lished between minimum requirements and recommended standards. 

The new guidelines are also useful because, on the basis of 

two resolutions of the International Conference of the Red Cross 

(1973 and 1981), National Societies are obliged to submit any draft 

amendment to their statutes to the ICRC and the Federation (with 

regard to the latter, this obligation also derives from the Federation's 

Constitution). The 1973 resolution states that a Society wishing to 

change its statutes on points relating to the conditions for recognition 

and admission shall submit such changes to the ICRC and the League 

and shall take their recommendations into account. The resolution 

further stipulated that if the statutes of a National Society ceased to be 

in conformity with those conditions, that Society would "lay itself 

open to question". 

This wording is weak because of the reluctance of most 

National Societies to accept any control by the Federation and the 

IeRe. In practice, several questions have remained open. In particular, 

each National Society has to decide on its own whether the draft 

amendment relates to the conditions for recognition and, conse­

quently, whether it has to be communicated to the ICRC and the 

Federation or not. Moreover, there is no real system to ensure that 

Societies comply with the recommendations and submit their draft 

amendments in advance to the ICRC and the Federation. Of course, 

if the Society's statutes are part of a government act or decree, as is the 

case in a number of countries, the chance that comments are taken 

into account is close to zero. 

In addition to this, there is no practice of withdrawing 

recognition from National Societies. The reason may be that, as for the 

recognition of a State by other States, a withdrawal of recognition is 

not possible. No provision for such a withdrawal is made by the 

Statutes of the Movement or by any resolution adopted by one of its 

statutory bodies, apart from the already mentioned effect of"lay[ing] 

itself open to question". However, it would be illogical not to have 

such a possibility. In a worst- case scenario of a Society seriously and 



1068 THE LEGAL STATUS OF NATIONAL RED CROSS AND RED CRESCENT SOCIETIES 

continuously violating all conditions for recognition, in particular by 

flouting the Fundamental Principles, there would be a need to with­

draw recognition from it. 

Of course, this might not be an easy task for the ICRe. 

Political and operational considerations (and, possibly, even financial 

ones) may deter it from taking such action. Indeed, there are no cases 

in which the ICRC has withdrawn recognition. Apart from several 

past cases in which it acknowledged that a Society had stopped f1.mc­

tioning, the ICRC has usually waited for a Society to be reconstituted 

before informing other Societies of its predecessor's disappearance. 

The JCRC proceeded thus with regard to the German Red Cross in 

both the Federal Republic and the German Democratic Republic 

(1952 and 1954) or the National Societies that emerged from the for­

mer Yugoslavia and Czechoslovakia (1993). There have admittedly 

been instances in which the JCRC could not announce a withdrawal 

of recognition without breaching its neutrality, such as the Red Cross 

Societies of Ethiopia, Danzig and the Bal ti c States in the thirties. 

Obviously, this situation complicates matters when the list of partici­

pants has to be established for meetings of the Movement or the 

Federation. And even the JCRC has problems when it has to publish 

an accurate list of recognized National Societies. Caution may not 

always be com-patible with accuracy. The situation of the Red Cross of 

the Federal Republic ofYugoslavia is a case in point. Jt should not be 

forgotten, however, that the reconstitution of National Societies does 

present the JCRC with quite a difficult task. Lastly, the only clear 

announcement by the JCRC of the end of a National Society was 

made when the Alliance of Red Cross and Red Crescent Societies in 

the USSR ceased. to exist. This was a case of self-dissolution, and the 

main purpose of the information circulated by the ICRC was to make 

it clear that the Russian Red Cross is the Alliance's successor. 

At the same time, the policy not to exclude any Society 

but instead to maintain dialogue is a true Red Cross approach . A con­

structive dialogue is better than ostracism. And in any case, even if the 

JCRC were to withdraw recognition from it, a National Society could 

continue to exist in its own country under its old designation of 

"Red Cross" or "Red Crescent", use the emblem and benefit from the 
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effects of international humanitarian law. Finally, it would seem that 

the real question is to know just how far a National Society may go in 

violating o?e or several conditions and still retain its recognized status. 

It is certainly far from easy to define the limits to be set. The deterrent 

effect of a possible withdrawal of recognition should nevertheless not 

be underestimated, provided it is understood as a fair and culturally 

sensitive means of action. 

The effect of recognition by the ICRC is that the relevant 

National Society becomes a component of the International Red 

Cross and Red Crescent Movement. Of course, the fact that a Society 

is not recognized does not prevent it from having working relations 

with other components of the Movement, including the ICRe. But it 

is that status as a recognized Society which entails rights and obli­

gations defined by the Statu tes of the Movement. Solidarity with other 

components is one of those obligations, including the support to be 

given to the ICRe. 

Only a recognized National Society is entitled to partici­

pate as a full member in that unique forum, the International 

Conference of the Red Cross and Red Crescent. After all, this is cer­

tainly the most important prerogative of National Societies, because 

the States party to the 1949 Geneva Conventions and the components 

of the Movement attend the Conference on an equal footing to dis­

cuss humanitarian matters of mutual interest. 

Another important aspect is that the Movement has a key 

role to play in defining the agenda of the International Conference, 

through the Council of Delegates and the Standing Commission, the 

other two bodies established by the Statutes of the Movement, and 

that the right of representatives of National Societies to participate as 

full members in the Council of Delegates stems directly from that 

status as a recognized Society. 

The status of component of the Movement also entails 

reciprocal rights and obligations between States and National 

Societies. Article 2 of the Statutes of the Movement deals with this 

question. It will be cited here in full, because its content is quite 

unique in international law and because not all consequences have yet 

been examined: 
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"1. The States Parties to the Geneva Conventions cooperate 

with the components of the Movement in accordance with 

these Conventions, the present Statutes and the resolutions of 

the International Conference. 

2. Each State shall promote the establishment on its territory of 

a National Society and encourage its development. 

3. The States, in particular those which have recognized the 

National Society constituted on their territory, support, when­

ever possible, the work of the components of the Movement. 

The same components, in their turn and in accordance with 

their respective statutes, support as far as possible the humani­

tarian activities of the States. 

4. The States shall at all times respect the adherence by all the 

components of the Movement to the Fundamental Principles. 

5.The implementation of the present Statutes by the components 

of the Movement shall not affect the sovereignty of States, with 

due respect for the provisions of international humanitarian law." 

To conclude this section, a few remarks may be made 

about the recognition procedure. 

Peer National Societies play no part m deciding which other 

entities should be considered as recognized Societies within the 

context of the Movement. 

The ICRC alone has the task of handling potentially sensitive 

situations and the associated risks. 

The know-how acquired by the ICRC has so far enabled it to 

perform the difficult exercise of recognition relatively smoothly. 

The Movement's rather complex structure and the sometimes 

cumbersome r:rocedures should not be seen as issues on which 

attention should be focused. Since the League 's foundation in 1919 

too much attention may have been paid to them. 

National Societies as members of the Federation 
The idea of establishing a federation of National 

Societies was voiced quite soon after the inception of the Red Cross, 

among others by Gustave Moynier, the long-time President of the 

ICRe. However, his proposal that each National Society should 
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appoint a member of the International Committee was not followed, 

as he later felt that this approach might prove dangerous in a conflict 

situation. But the idea of merging the ICRC and the League was 

raised for discussion by other people many times in the following 

century. 

The main reason for creating the League of Red Cross 

Societies in 1919 was to use the operational capacity of National 

Societies for peacetime activities, in close cooperation with the League 

of Nations. This being said, it is striking to note that the League's activ­

ities were always bipolar, reflecting the duality of its intention: to be an 

operational relief organization, on the one hand, or a centre for the 

transfer and exchange of information and knowledge among mem­

bers, on the other. 

Today, the Federation's object is very broad, as it is "to 

inspire, encourage, facilitate, and promote at all times all forms of 

humanitarian activities by the mem.ber Societies with a view to pre­

venting and alleviating human suffering and thereby contributing to 

the maintenance and the promotion of peace in the world", according 

to Article 2 of its Constitution. 

Relations between the ICRC and the League were tense 

until a "peace treaty" was concluded in 1928 with the adoption of the 

first Statutes of the International Red Cross. Even since then, working 

relations have sometimes not been very good, for various operational, 

personal or cultural reasons. 

The special status that the five founders of the League ­

the Red Cross Societies of Japan, United States, United I(jngdom., 

France and Italy - gave themselves in 1919, and which lasted until 

1922, was not only a violation of the principle of equality but also a 

contradiction of the Movement's goal of universality. It furtherm.ore 

led to increased tension with the ICRe. But tills controversy was also 

symptomatic of the struggle to decide whether the Federation would 

be free to admit its own members or whether the ICRC would have a 

role to play in the process. The second solution eventually prevailed, 

but the situation was not absolutely clear until 1987 . (A National 

Society may, however, be recognized by the ICRC and not become a 

member of the Federation.) The new Constitution of the Federation, 
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adopted in 1999, clarifies the situation once and for all by explicitly 

stating that only recognized National Societies can become Federation 

members. 

The fact that the Federation cannot freely decide on its 

membership lessens the risk of political disputes. Another measure is 

conducive to this: the role of its Secretary General (as opposed to 

members of the Federation's governing bodies) in the process of 

recognition and admission of National Societies is codified by the 

Federation's Rules of Procedure. Accordingly, the Secretary General is 

entitled to examine the file of a National Society which seeks to be 

recognized. The decision remains, however, with the ICRC alone; the 

Federation's Secretary General has no veto right. This type of coop­

eration helps to avoid controversies between the two institutions. 

The admission of a National Society to the Federation is 

subject to decision by the Assembly, which decides by a qualified 

majority of sixty per cent of the member Societies present and voting. 

In practice, only a handful of cases have been put to the vote; decisions 

are usually taken by consensus, especially because the Governing 

Board can provisionally admit members between two sessions of the 

Assembly. 

On the basis of the Federation's Constitution, the rights of 

each member Society include, among others: 17 

to be represented at and to participate in the work of the Assembly 

with the right to vote; 

to stand for election, and to nominate candidates, to all official 

bodies of the Federation; 

to request the Federation to provide representation in the interna­

tional field; 

to submit, on its own initiative, in its name or in that of a group of 

member Societies, proposals to the Assembly and to other bodies of 

the Federation; 

to communicate directly with the Federation. 

17 Constitut ion of the Internat iona l 

Federation of Red Cross and Red Crescent 

Societies. Article 5 (latest revision: 1999)· 
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The aforesaid rights are clearly those of members of any 

federation. The Constitution also ITlentions the "duties" (and, notably, 

not "obligations") of each member Society. They are, among others: 18 

to support the Federation in the pursuit of its general object and to 

apply the decisions adopted by the Assembly and by the Board; 

to ensure that the Fundamental Principles are carefully observed in 

the activities of the Society and that its bodies adhere to those 

Principles; 

to remit an annual contribution to the Federation approved by the 

Assembly; 

to inform the Federation, through the Secretary General, of any 

proposed amendments to its own Statutes and of the composition 

of its main governing and managing bodies; 

to transmit to the Federation, through the Secretary General, its 

annual reports, including financial statements. 

It should be borne in mind that, on the basis of the 

Constitution, all Societies have the duty to apply decisions adopted by 

the Federation's Assembly and Governing Board. The fact that a 

Society has voted against a decision does not mean that it can refuse to 

implement it. But the Federation's objective, as mentioned above, and 

the possible range of General Assembly decisions are so broad that 

National Societies are reluctant to take decisions placing themselves 

under clear and firm obligations: among hundreds of decisions 

adopted since 1919, only a few are intended to create clear obligations 

for member Societies. In the past, the lack of a distinct focus in the 

Federation's role has probably been an obstacle as well, and there is 

good reason to believe that the more focused policies adopted in 

recent years and the new Strategy 2010 could establish a new frame­

work enhancing the Federation's capability to take decisions and the 

will of member Societies to apply them. 

However, the political situation is such that National 

Societies seem reluctant to extend the scope of decisions by the 

Federation. Even if they did so, the implementation of such decisions 

l8/bid. 
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by National Societies would give rise to further problems. As things 

stand, the Federation therefore seems closer to a confederation than to 

a federation, despite the majority rule for decisions. 

A National Society ceases to be a member of the 

Federation only when it withdraws (as did the Red Cross Societies of 

Denmark, Finland, Norway and Sweden in the twenties) or when it is 

dissolved. There are no procedures for expulsion or exclusion. A Society 

can nonetheless be suspended from membership of the Federation in 

four cases, as first defined in 1932 and slightly modified later: 19 

if the Society no longer fulfils all the conditions for admission pro­


vided for in the Constitution, in particular if, because of modifica ­


tion of its Statutes, they are no longer in conformity with the 


Fundam.ental Principles; 


if the Society on its own initiative or under pressure from the gov­


ernment of its country contravenes any of the Fundamental 


Principles; 


if the Society uses its connection with the Federation for a purpose 


which is not in conformity with one of the Fundamental Principles; 


when it acts contrary to the general object of the Federation, 


and persistently refuses to comply with its duties under the 


Constitution. 


A decision on suspension must be taken by the Assembly, 

after examining the Board's reconunendation, with a qualified ma­

jority of sixty per cent of the member Societies present and voting. 

The Board may provisionally suspend a Society from membership. 

This is obviously an onerous procedure. As in the case of 

member States .of an intergovernmental organization, there is great 

reluctance to take such a step, and peers have never suspended any 

member Society. Nevertheless, the result has been further discussions 

on integrity because suspension was too unwieldy a weapon to have a 

real deterrent effect. That reluctance was consequently preventing the 

19 Constitution of the Federat ion, 

Article 6(3) . 



1075 RICR DEcEMBRE IRRC DECEMBER 2000 VOL.82 N° 840 

Federation from being, for National Societies, "the guardian of their 

integrity and the protector of their interests", as stipulated in the 

Federation's Constitution. 

In the Federation, integrity is defined in relation to four 

possible cases: violation of the Fundamental Principles; interference by 

the government; statutes inadequate or not respected; and threats to its 

organization or management (especially of financial resources) or to 

the personal integrity of its members or leaders. Of course, this is only 

a general classification and most cases where integrity is at risk show 

m.ore than one of those "symptoms". 

The policy on integrity has been rather slow to develop. The 

steps taken between 1946 and 1948 as a reaction to damage to the inde­

pendence ofmany National Societies during the SecondWorld War pro­

vided food for thought. But the time was not ripe, and no real follow-up 

was given to the recommendations of the Tansley Report which under­

lined the need to raise the level of integrity of a large number of 

National Societies.20 However, the generation which assumed the 

Movement's leadership in the nineties has become more sensitive to this 

issue, and it was in fact during that decade that the crucial steps were 

taken. 

The decisions made at the 1993 to 1999 sessions of the 

General Assembly gave less emphasis to legal aspects, which are insuf­

ficient to analyse the issue of integrity, and more to institutional devel­

opm.ent, especially with the adoption of the document "Characteristics 

of a well-functioning National Society".21 T he 26th International 

Conference took note in 1996 of efforts towards institutional develop­

ment. Offers of services by the Federation's Secretary General to safe­

guard or restore integrity were also given the seal of approval, even for 

cases where the National Society would not have expressly requested 

the Secretary General's intervention. 

20 Donald Tansley, Final Report: An 21 26th International Conference of the 

Agenda for Red Cross, Joint Committee for the Red Cross and Red Crescent, Report: Streng· 

Re'appraisal of the Role of the Red Cross, thening capacity to assist and protect the 

1975, pp. 97'98. most vulnerable, Annex III: "Characteristics of 

a well·functioning Society". 
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Proposals for establishing a reporting system were also dis­

cussed, but this is definitely something on which National Societies ­

on the basis of their independence, which is often and wrongly under­

stood as independence vis-a-vis the ICRC and the Federation - are 

rather reluctant to agree. The debate is actually quite similar to those 

on the relationship between States and international organizations, 

such as the European Union, or on the distribution of power within 

federal States. 

Conclusion 
A knowledge of history is essential to understand the status 

of National Societies. Their role under international humanitarian law, 

in general, and their position as auxiliary to the public authorities, in 

particular, have always had a major impact on their development. But 

that role now needs to be re-examined and rethought so that concepts 

and structures defined in the nineteenth century do not hamper 

National Societies in tackling the challenges they have to face, es­

pecially in view of the need for increased independence of National 

Societies vis-a-vis their governments. Objective 3.3 of the Plan of 

Action, adopted by the 27th International Conference of the Red 

Cross and Red Crescent in 1999, is important in this respect, as it 

requests the Federation to "initiate, in co-operation with National 

Societies and the ICRC, an in- depth study into the working relation­

ship between States and National Societies, taking into account the 

changing needs in the hununitarian, health and social fields, the auxil­

iary role of National Societies and the evolving role of the State, 

the private sector and voluntary organizations in service provision" 22 

The question remains as to which vision will prevail: the traditional 

concept of National Societies as auxiliary, stressing their autonomy 

vis-a-vis the international institutions, or an increased readiness for 

international cooperation, though aware that most activities of 

National Societies are undertaken at the national level. 

• 


22 Supra, note 11. 
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Resume 

Le statut juridique des Societes nationales de la 
Croix-Rouge et du Croissant-Rouge 
par CHRISTOPHE LANORD 

Prellant cO/'ll/1le point de depart les propositiolls de Henry 

DUllant dallS SOli SOLlvenir de SoIH~rino, I'a llteur trace I'evohltion du 

MOll vement illternational de la Croix -Rollge et dll Croissallt-Rollge 

jusqll 'a 110s j ours, avec UII interet particulier pOllr les Societes nationaies. 

II mppelle (jll e les Societes de la Croix-Rouge et du Croissant-Rouge 

sont regies par Ie droit international (Ies COllventions de C enelle de 

1949 et lell rs Protocoles additiollnels), et il ell examille les consequences 

pour leur statllt juridique. Les Societes sOI1f ell olltre (//1 x iliaires des pou­

Iloirs pllblics de leurs pays respectiJs, 1I1ais citaClfne d'elles es t egalement 

Ime co/1lposallte du MOll velll.ent et melllbre de la Federatioll illtematio­

nale. L'alltellr analyse ce ffe sitllation colllplexe 50 115 I'allgle jllridique et 

apporte des repolues cOIlc/'lalltes a plusiellrs qll estiolls d'actualite (pa r 

eXCl'nple, la procedure de recollllaissance d'une Societe natiol1ale 011 ses 

droits et delloirs all sein du MoullCInent), d'llne part, 014 corntne rnembre 

de la Federation, d'autre part. 

Cet article est isSll de la tirese de doctomt que I'auteur a sOllmise a 

la jarulte de droit de I' UlliVer5ite de Clermollt-Ferrand. Elle a ere publice 

ell lallglle jral'lraise aux Editions de la Chapelle (C eIleveITiroims, 

1999). Elle est egalelllent disponible 5111' Intemet a I'adresse sllivante: 

<http: //lallord free fr>. 
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Faits Reports 
et documents and documents 

Le ClCR et differentes questions en rapport 
avec L'utilisation de certaines armes 

Declaration faite al'Assemblee generale des Nations Unies, 

SSe session, 2000 

La Deuxieme Reunion des Etats parties a la Convention sur ['in­

terdiction des rnines antipersonnel, qui s' est tenue recemment, a ete une 

occasion importante de faire Ie point sur Ie processus d'universalisarion 

et de mise en ceuvre de ce traite exceptionnel. Le CICR estime que Ie 

succe:s de cette Convention doit se mesurer aux resultats obtenus dans 

les pays touches par Ie £leau des mines. Une evaluation sur Ie plan 

mondial est sans doute prematuree. Toutefois, les statistiques qui ont 

ete recoltees par Ie CICR et par des orgarusmes de lutte contre les 

efIets des mines revelent que I'estimation mensuelle moyenne du 

nom.bre de victimes de mines terrestres et de lTIl1l1itions non explosees 

a sensiblement diminue dans plusieurs pays. 

Cette evolution indique de maruere encourageante que Ia OU les 

mines cessent d 'e tre employees et OU une action globale et coordon­

nee contre ces armes est engagee - c' est-a-dire Ia ou Ie traite est appli­

que -, des vies et des moyens de subsistance sont epargnes. 

Neanmoins, des evenements recents montrent de maniere dramatique 

qu'il est extremement urgent non seuleUlent que ce traite soit univer­

sellement reconnu , mais aussi qu 'il so it mis en ceuvre. En effet, l'em­

ploi recent de mines dans plusieurs conflits continue ase traduire par 

des morts, des blessures et des soufuances. 

Principalement avec des ressources mobilisees grace au traite 

d'Ottawa, Ie CICR a developpe ses activites d'assistance aux victimes 
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et de preven60n contre les dangers des mines. En cooperation avec les 

Societes nationales de la Croix-Rouge et du Croissant-Rouge, nous 

menons actuellement des programmes de prevention dans huit pays. 

Au cours de la derniere annee, de nouveaux progralnmes ont ete 

lances au Liban, en Albanie, en R epublique federale de Yougoslavie 

(Kosovo) et dans la Federation de Russie (Tchetchenie). Le CICR 

apporte egalement une assistance medicale ou chirurgicale aux blesses 

de guerre, y compris aux victimes de mines, dans 22 pays. En outre, 

noLlS fournissons des protheses et prodiguons des soins de physiothera­

pie dans 34 centres d 'appareillage orthopedique dans 14 pays, dont des 

etablissements en Bthiopie, au Myanmar, au Soudan et aSri Lanka, qui 

ont ete ouverts au cours des derniers mois. Pendant la seule annee 

1999, Ie CICR a produit plus de 9 000 protheses pour des personnes 

blessees par des mines. 

A ce jour, 107 Btats ont ratifie Ie traite d'Ottawa et 32 autres 

I'ont signe et sont par consequent lies par ses objectifs. En d' au tres 

tennes, deux tiers des gOLlvernements du monde se sont engages en 

faveur de l'elimination des mines antipersonnel et de leurs conse­

quences. Nous demandons instamment aceux qui ne sont pas encore 

parties au traite d'Ottawa de Ie devenir Ie plus rapidement possible et 

de faire ainsi face ala crise humanitaire due aux mines antipersonnel. 

Certes,la conm1Unaute internationale a realise des progres signi­

ficatifs pour faire face aux consequences humanitaires engendres par 

les mines antipersonnel. Toutefois , les problemes plus vastes causes par 

Ies autres debris de guerre explosifs - notamment les mines antivehicules, 

les sous-munitions et autres munitions non explosees - n 'ont pas ete 

abordes de n'laniere adequate. Selon les premieres conclusions du 

CICR, l' effet Ie plus direct et repandu des mines antivehicules est la 

privation d' aide humanitaire. Dans de nombreux cas, Ie fait de bloquer 

l'acheminement de vivre, de medicaments et d 'autres secours ainsi que 

]a fourniture de services essentiels aggrave la situation de la population 

civile dans des regions de conflit ou dans des situations d 'apres-guerre. 

Selon les experts, les sOLlS-munitions ont, de par leur emploi et 

leur conception, des taux eleves de non-fonctionnement qui se tradui­

sent par un nombre important de victimes civiles dans de nombreux 

conflits. Sur les 500 victimes enregistrees au cours de l'annee qui a 
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suivi la fin des hostilites au Kosovo, les munitions non explosees, les 

sOllS-munitions et les mines antipersonnel ont ete responsables cha­

cune d'environ la meme proportion des vic times, soit un tiers. Les 

sOLlS-munitions non explosees sont plus difficiles a enlever que les 

mines. Ce sont egalel11ent des explosifs extremel11.ent puissants et sou­

vent td~s sensibles. De ce fait, les incidents dus ades sOLlS-munitions 

risquent bien plus que les mines terrestres de tuer ou de blesser plu­

Sleurs personnes. 

Selon Ie CICR, ces conclusions indiquent qu'il est urgent 

d'aborder d 'une n1.aniere globale les problemes humanitaires causes par 

les debris de guerre explosifs. Nous avons propose que soit examinee 

]' elaboration d'un nouveau protocole a fa Convention de 1980 sur certaines 

an'nes classiques, qui porterait sur J'emploi et l'enlevement de la vaste 

gamme de munitions non explosees existant dans des contextes 

d'apres-guerre. Nous serons heureux de travailler avec les Btats dans Ie 

contexte de la Conference d'examen de 2001 de la Convention sur les 

armes classiques pour veiller ace que les problemes poses par les debris 

de guerre explosifs soient traites de toute urgence. Le CICR a reCel11­

ment convoque une reunion d 'experts gouvernementaux sur ce sujet 

et Ie soutien accorde acette question a ete encourageant. Un rapport 

de synthese sera disponible prochainement. 

Compte tenu de la nature des con£lits armes actuels, noLlS esti­

mons qu'un elargissement du champ d'application des protocoles d'origine de 

fa Convention de 1980, de maniere a ce qu'ils s'appliquent egalement 

aux conflits armes non internationaux, devrait constituer une priorite 

pour la prochaine Conference d'examen. Bien qu'il existe divers 

l110yens de realiser cet objectif, nollS soml11es d'avis que l'adjonction 

d'un nouveau protocole, qui etendrait Ie champ d'application, pourrait 

etre un moyen aconsiderer. Cela eviterait en effet certaines complica­

tions techniques etjuridiques qui surgiraient s'il s'agissait d 'al11ender la 

convention-cadre. 

Le CICR se felicite de la reunion, en 2001, de la Conference des 

Nations Unies sur fe commerce illicite des annes legeres sous to itS ses aspects. 

Les conclusions et recommandations du CICR relatives ala prolifera­

tion des armes portatives sont contenues dans une etude intitulee La 
disponibilite des armes et fa situation des civifs dans les conjhts armes . Celle-ci 
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revele que la grande disponibilite des armes et le nOlTlbre important 

des victimes civiles - tant pendant qu'apres un conflit - sont etroite­

ment lies. Cette etude met egalement en evidence Ie fait que ]a mala­

die, la famine et les mauvais traitements infliges aux civils augmentent 

lorsque les organisations hum.anitaires, dont Ie CICR, sont directe­

ment attaquees et doivent suspendre leurs operations ou quitter un 

pays. Nous remarquons egaIement que si les transferts internationaux 

d'armes, notamment d'armes portatives et d'armes legeres, sont deve­

nus plus fac iles, il est en revanche devenu infiniment plus difficile de 

promouvoir Ie respect du droit international humanitaire. C'est pour­

quoi nous demandons instamment aux Etats d'indure dans l'ordre du 

jour de cette Conference des N ations Unies, la question des conse­

quences hum.anitaires de l'emploi de ces armes. 

Independanunent de cette Conference, Ie CICR exhorte les 

Etats a revoir leurs politiques en matiere de production, de disponi­

bilite et de transfert d 'armes et de munitions, a la lumiere de la 

responsabilite qui leur incombe de respecter et de faire respecter Ie 

droit internationaI humanitaire. Des criteres bases sur une estimation 

de la probabilite du respect du droit humanitaire devraient etre indus 

lors de 1'elaboration des politiques nationales sur les transferts d'armes 

et la mise au point des codes de conduite regionaux ou inter­

nationaux. Ce n1.ode d'action a ete approuve dans Ie Plan d'action 

(section 1.5) de la XXVIIe Conference internationale de la Croix­

Rouge et du Croissant-Rouge, qui s'est tenue 1'annee derniere et a 

laquelle presque tous les Etats Parties aux Conventions de Geneve ont 

participe. 

La XXVII< Conference internationale a egalement encourage 

les Etats qui ne l'ont pas encore fait « aetablir des mecanism.es et des pro­

cedures pour determiner si l'utilisatio1'l d' armes, qu'il s' agisse de celles qu'ils ant 

dans leurs arsenaux au de celles qui sont en co /us d' acquisition au de mise au 

point, serait co1'lforme aux obligations qui leur incombent en vertu du droit 

il1ternational hurnanitaire». Les Etats ont en outre ete encourages a pro­

mouvoir la transparence dans Ie domaine des etudes relatives aces 

armes. La Conference a invite les Etats et Ie CICR aentamer un pro­

cessus de consultations, afin de promouvoir de tels mecanismes et 

d'etudier dans queUe mesure 1'approche du CICR, basee sur les etTets 
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sur la sante, serait susceptible d'aider les Btats a proceder a des analyses 

juridiques. Le CICR a invite les Btats a participer a ce processus de 

consultations. 

Le CICR reste preoccupe par Ie fait que, dans les dernieres 

annees, des balles cap abies d'exploser au moment de l'impact avec un 

corps humain ont ete produites, vendues et employees. La Declaration 

de Saint-Petersbourg de 1868 interdit I'emploi de balles explosives afin 

de proteger de souiliances qui ne servent aucun but militaire et sont 

par consequent contraires aux principes d'humanite. Le CICR pour­

suit son dialogue avec les Btats sur ce sujet. Il compte faire rapport sur 

ce probleme et souhaite qu'une action appropriee soit entreprise au 

cours de la Conference d'examen de 2001 de la Convention sur les 

armes classiques. 

Cette annee marque Ie 75e anruversalre de l'adoption du 

Protocole de Geneve concernant la prohibition d'emploi, ala guerre, 

de gaz asphyxiants, toxiques ou similaires et de moyens bacteriolo­

giques, ainsi que Ie 25< anniversaire de l'entree en vigueur de la 

Convention sur les armes biologiques. En conclusion, nous demandons 

instamrnent aux Btats de marquer ces anniversaires en contribuant a 

garantir que Ie cataclysme de la guerre biologique ne se de chaine 

jamais et que les progres considerables realises dans les dom.aines de la 

microbiologie, de l'ingenierie genetique et de la biotechnologie ne 

soient pas utilises contre l'humanite. Le meilleur moyen d'eviter ce 

£leau serait de conclure de maniere positive les negociations, qui 

durent depuis longtemps deja, sur un systeme de controle efficace pour 

la Convention de 1972 sur les armes biologiques. 

***** 
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The ICRC and various issues related to the use 
of certain weapons 

Statement made at the United Nations General Assembly, 

55th session, 2000 

The recent Second Meeting of States Parties to the Convention 

on the Prohibition ifAnti-personnel Mines was an important occasion to 

take stock of the process of universalization and impleInentation of 

this unique treaty. The JCRC believes that the success of this 

Convention must be measured by the results achieved in mine­

affected countries. Although a global assessment may be premature, 

statistics gathered by the JCRC and mine action organizations show 

that the average number of lTlOnthly casualties due to landmines and 

unexploded ordnance has decreased significantly in several affected 

countries. 

These developments are an encouraging indication that where 

mine use is halted and comprehensive and coordinated mine action is 

initiated - that is to say, where the treaty is being implemented ­

lives and livelihoods are being saved. However, recent events sadly 

highlight the great urgency both of universalizing and i.mplementing 

this treaty, as the use of m.ines in a number of conflicts continues to 

bring new stories of death, injury and suffering. 

Largely as a result of the resources mobilized through the Ottawa 

treaty, the ICRC has expanded its activities in the areas of victim 

assistance and mine awareness. In cooperation with National R ed Cross 

or Red Crescent Societies, we are now conducting mine-awareness 

progranU11.eS in eight countries. In the past year new progranll11.es 

have been launched in Lebanon, Albania, the Federal Republic of 

Yugoslavia (Kosovo), and the Russian Federation (Chechnya) . The 

ICRC is also providing medical or surgical assistance to war­

wounded, including mine victims, in 22 countries. In addition, the 

ICRC provides artificial limbs and physiotherapy at 34 rehabilitation 

centres in 14 countries - including facilities in Ethiopia, the Sudan, 

Myanmar and Sri Lanka, opened in the past 18 months. In 1999 alone 

over 9,000 prostheses were produced for people injured by mines. 
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Today, 107 States have ratified the Ottawa treaty. Another 32 

have signed it and are thus bound by its object and purpose. In other 

words, two-thirds of the world 's governments have committed them­

selves to the elimination of anti-personnel mines and their conse­

quences. We urge those that are not yet party to the. treaty to respond 

to the humanitarian crisis caused by anti-personnel mines and to 

adhere to it as soon as possible. 

Although the international community has made significant 

progress in addressing the humanitarian problems caused by anti­

personnel mines, the broader humanitarian problems caused by other 

explosive remnants of war, including anti-vehicle lTlines, submunitions 

and other unexploded ordnance, have not been adequately addressed. 

The preliminary findings of the IeRe indicate that the most direct 

and widespread hUlTl.anitarian effect of anti-vehicle mines is the denial 

of hun'lanitarian assistance. In many instances the blocking of essential 

food, medicine, and other relief supplies and services worsens the 

situation of large parts of the civilian population in conflict and 

post-conflict areas. 

Experts indicate that as a result of their use and design, submuni­

tions have predictably high failure rates which result in significant 

numbers of civilian casualties in a wide variety of conflicts. Of the 

500 casualties reported in the 12 months following the end of 

hostilities in Kosovo, unexploded munitions , submunitions, and anti­

personnel mines each accounted for roughly the same proportion ­

one third - of the victims. Unexploded submunitions are more diffi­

cult to clear than mines. They are extremely powerful explosives and 

are often highly unstable. Incidents involving submunitions were 

much more likely than landmines to result in death or injury to 

several people. 

In the view of the IeRe, these findings indicate an urgent 

need to address, in a comprehensive manner, the humanitarian 

problems caused by explosive remnants of war. We have proposed 

consideration of a new Protocol to the 1980 Convention on Certain 

Conventional WeaporLS (CCW) to address the use and clearance of the 

wide range of unexploded munitions found in post-conflict settings . 

We look forward to working with States in the context of the 2001 
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CCW Review Conference to ensure that the problems posed by 

explosive relTmants of war are urgently addressed . The ICRC recently 

hosted a meeting of govenm1ental experts on this subject which 

indicated an encouraging readiness to take up this issue. A summary 

report will soon be available. 

Given the nature of armed conflicts today, we consider that the 

expansion if the scope if the 1980 Convention 's original protocols to also 

apply in non-international armed conflicts should be a priority for the 

upcoming R eview Conference. Although there are a number of 

options for achieving this, we believe that the addition of a new proto­

col extending the scope of application might be an approach worth 

considering, since it would avoid some of the technical and legal com­

plica tions of amending the framework Convention. 

The ICRC welcomes the convening of the 2001 Un ited Nations 

Conference on the Illicit Trade in Small Arms and Light J,#apo ns in A ll its 

Aspects. The ICRC's observatiqns and reconunendations in relation to 

small arms proliferation are contained in a study entitled "Arms 

Availability and the Situation of Civilians in Armed Conflict" which 

shows a strong link between high levels of arms availability and high 

levels of civilian casualties - both during and after periods of conflict. 

It highlights the fact that disease, starvation and ill-treatment of ci­

vilians increase when humanitarian agencies, including the ICRC, are 

directly attacked and must suspend operations or leave a country. We 

also note that as international arms transfers, particularly of small arms 

and light weapons, have become easier, promoting respect for human­

itarian law has become vastly more difficult. For these reasons we urge 

States to include, on the agenda of the UN Conference, the human­

itarian effects of small arms. 

Independently of this Conference, the ICRC urges States to 

review their policies concerning the production, availability and trans­

fer of arms and anU11Unition in light of their responsibility to " respect 

and ensure respect" for international humanitarian law. When devising 

national policies on arms transfers and elaborating regional or inter­

national codes of conduct, criteria based on the likelihood of human­

itarian law being respected should be included. This approach was 

endorsed in the Plan ofAction (section 1.5) of last year's 27th Inter­
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national Conference of the Red Cross and Red Crescent, in which 

almost all States party to the Geneva Conventions participated. 

The 27th International Conference also encouraged States 

which have not done so to establish mechanisms and procedures to deter­

mine whether the use of weapons, whether held in their il'wentories or being 

pmcured or developed, Ulould conform to the obligations biriding on them under 

international humanitarian law. States were also urged to promote trans­

parency in relation to these weapon reviews. The Conference invited 

States and the ICRC to begin a process of consultations to promote 

such mechanisms and to analyse the extent to which the ICRe's 

health-based approach might assist States in the conduct of legal 

reviews. The ICRC has extended invitations to States to participate in 

such a consultation process. 

The ICRC continues to be preoccupied by the fact that, in 

recent years, bullets capable of exploding on impact with a human 

body have been produced, sold and used. The 1868 St Petersburg 

Declaration prohibits the use of exploding bullets in order to protect 

from suffering which serves no military purpose and is therefore 

contrary to the principles of humanity. The ICRC is continuing its 

dialogue with States on this matter. It expects to report on this prob­

lem and will seek appropriate action during the 2001 CCW Review 

Conference. 

This year marks the 75th anniversary of the adoption of the 

Geneva Protocol for the Prohibition of the Use in War ofAsphyxiating, 

Poisonous or Other Gases and of Bacteriological Methods ofWalfare, 

and the 25th anniversary of the Biological VVeapol'lS C0111Jenti011.'s entry 

into force. In closing, we would urge States to observe these com­

memorations by helping to ensure that the evil of biological warfare is 

never unleashed and that the stunning advances being made in the 

fields of microbiology, genetic engineering and biotechnology are not 

turned against humanity. The best way to do so would be to successfully 

conclude the long-rum-ling negotiations on an effective nl.onitoring 

regime for the 1972 Biological Weapons Convention. 
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Resolution 10 de l'Union internationale des 
telecommunications (UIT) traitant de l'utilisation de 
telecommunications hertziennes bidirectionnelles 
par le Mouvement international de la Croix-Rouge 
et du Croissant-Rouge 

Lors de la derniere Conference mondiale des radiocommunica­

tions qui s'est tenue aIstanbul au mois de mai 2000,la resolution 10 de 

l'Union internationale des telecommunications (UIT), qui concerne 

L'utilisation de telecommunications hertziennes bidirectionnelles par Ie Mouve­

ment international de la Croix-Rouge et du Croissant-Rouge a ete modifiee. 

La resolution 10 (Rev. CMR-2000) reconnait les besoins en 

matiere de telecommunications des differentes composantes du 

Mouvement international de la Croix-Rouge et du Croissant-Rouge 

et, de ce fait, invite les administrations des Etats lTlembres de l'UIT a 
leur assigner un nombre suffisant de frequences radio pour les liaisons 

entre stations fixes et mobiles; en particulier lorsque les moyens nor­

maux de communications sont interrompus ou indisponibles. La reso­

lution 10 (Rev. CMR- 2000) facilite donc l'obtention de licences pour 

l'exploitation du materiel de telecommunications par Ie CICR, la 

Federation internationale des Societes de la Croix-Rouge et du 

Croissant-Rouge et les Societes nationales de la Croix-Rouge et du 

Croissant-Rouge. 

La mise ajour de l'ancienne Resolution 10, qui datait de 1979, 

etait devenue necessaire, car elle faisait reference ades technologies de 

telecommunications qui ne sont plus utilisees aujourd'hui. La substance 

elle-meme n'a toutefois pas ete lTlOdifiee. La resolution 10 (Rev. 

CMR-2000) garde toute son utilite pour faciliter l'emploi de moyens 

de telecommunications lors d'actions humanitaires du Mouvement 1. 

DOMINIQUE LoVE 

Conseiller technique 

Division juridique, CICR 

1 Source: Actes finals de la CMR-2000. 

Istanbul. 
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Resolution 10 (Rev. CMR-2000) 

Utilisation de telecommunications hertziennes 
bidirectionnelles par le Mouvement international 
de la Croix-Rouge et du Croissant-Rouge 

La Conference mondiale des radiocommunications (Istanbul, 

2000), 
considerant 

a) que les operations humanitaires menees dans Ie monde entier 

par Ie Mouvement international de la Croix-Rouge et du Croissant­

Rouge - compose du Comite international de la Croix-Rouge, de la 

Federation internationale des Societes de la Croix-Rouge et du 

Croissant-Rouge et des Societes nationales de la Croix-Rouge et 

du Croissant-Rouge - ont une grande importance et sont souvent 

indispensables; 

b) que, dans ces circonstances, il arrive frequemment que les 

moyens normaux de communications soient surcharges, endoml1uges, 

completement interrompus ou indisponibles; 

c) qu 'il est necessaire de faciliter par tous les moyens possibles l'in­

tervention efficace de ces organisations nationales ou internationales; 

d) que des moyens de liaison rapides et autonomes sont essentiels 

dans les interventions de ces organisations; 

e) que, pour mener leurs operations hUITlanitaires de fayon efE­

cace et sure, ces organisations dependent fortement des teleconm1uni­

cations hertziennes bidirectionnelles et, en particulier, d'un reseau de 

radioconm1unication en ondes decametriques et metriques tres etendu, 

decide de prier instaml/'te/1.t les administratiotls 

1. de tenir compte des besoins de telecommunications hert­

ziennes bidirectionnelles que peut avoir Ie Mouvement international 

de la Croix-Rouge et du Croissant-Rouge lorsque les moyens nor­

maux de communication sont interrompus ou indisponibles; 

2. d 'assigner a ces organisations Ie nombre minimum de fre­

quences de travail necessaires conformement au Reglement des radio­

COlTUTIunications; 

3. de prendre toutes les mesures pratiquement possibles pour 

proteger ces communications contre les brouillages prejudiciables. 



1090 FAITS ET DOCUMENTS REPORTS AND DOCUMENTS 

Resolution 10 (Rev. WRC-2000) 

Use of two-way wireless telecommunications by the 
International Red Cross and Red Crescent Movement 

The World Radiocomnmnication Conference (Istanbul ,2000), 

considering 

a) that the worldwide humanitarian operations carried out by 

the International Red Cross and Red Crescent Movement - com­

posed of the International Committee of the Red Cross, the Interna­

tional Federation of Red Cross and Red Crescent Societies and 

National Red Cross and Red Crescent Societies - are of great impor­

tance and often indispensable; 

b) that in such circumstances normal communication facilities 

are frequently overloaded, dam.aged, completely interrupted or not 

available; 

c) that it is necessary to facilitate by all possible measures the 

reliable intervention of these national and international organiza tions; 

d) that rapid and independent contact is essential to the inter­

vention of these organizations; 

e) that for the efficient and safe conduct of their humanitarian 

operations, these organizations rely heavily on two-way wireless tele­

communication facilities, and particularly on an extensive HF and 

VHF radio network, 

resolves to u~e administrations 

1. to take account of the possible needs of the International Red 

Cross and Red Crescent Movem.ent for two-way wireless teleconunu­

nication means when normal communication facilities are interrupted 

or not available; 

2. to assign to these organizations the minimum number of neces­

sary working frequencies in accordance with the Radio Regulations; 

3. to take all practicable steps to protect such conununications 

from harmful interference. 
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INTERNATIONAL INSTITUTE OF HUMANITARIAN LAW 

Congress on the occasion of the Institute's 
30th anniversary 
San Remo, Italy, 31 August - 2 September 2000 

Recommendations and conclusions 

During the Congress , various aspects of State sovereignty and 

humanitarian action were discussed, and these are the main conclu­

sions as they emerged: 

The world is organized on the basis of State sovereignty and this 

should remain the basis of the world order. However, sovereign 

States must respect a growing number of obligations, constituting 

more and more important limits to their sovereignty. Among these 

obligations, special importance must be attributed to those protect­

ing the interests of the international community as a whole. This is 

particularly the case of 

a) the obligation for each State to promote and respect human 

rights and humanitarian law; 

b) the obligation not to act in a manner w hich causes harm to 

other States or the human envirorunent (for example, pollution, 

water problems, Il1assive flows of refugees and displaced persons). 

It is very important to keep and/ or rebuild States willing and able 

to respect the fundamental principles of the world order. In the 

short term, there is a need to resolve the dilemma between respect 

for State sovereignty and the necessity to act even without govern­

mental consent when human rights or humanitarian law are vio­

lated on a large scale. 

The international organizations have an important role in this field 

in conformity with their respective mandates and in accordance 

with the principles of the United Nations Charter. Well coordi­

nated action on the part of these different organizations at the 

regional and universal level would be an important contribution 

towards ensuring respect for human rights and humanitarian law. 

T he UN system has the central role to play in dealing effectively 
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with massive violations of human rights and humanitarian law, as 

such violations clearly constitute a threat to peace and security. 

That primary responsibility, as well as the duties of the UN Secu­

rity Council in this field, should be stressed. In other words, it 

should be underlined that inaction of the Security Council in cases 

of massive violations implies a disregard for the principles of the 

UN Charter. 

But the real problem is: what should be done when the Security 

Council is unable to take decisions in situations where action is 

evidently necessary? 

There is no clear reply to this dilemma . But some ideas which have 

been submitted Hught merit further examination: 

a) a reform of the UN system in order to avoid deadlock within 

the Security Council; 

b) the identification of means and procedures for monitoring the 

Security Council; 

c) the creation of a UN body to constantly evaluate the world 

situation and ascertain objective and credible facts which should 

facilitate the taking of decisions on international action, ranging 

fr0111 delivery of humanitarian aid to military intervention. 

However, some objections were put forward, in particular the fact 

that it is not the lack of information which prevents States from 

taking action. The importance of raising the awareness of the 

Security Council menlbers, particularly of the permanent mem­

bers, of their particular responsibility should be stressed as a 

key measure to increase the Council's efficiency and credibility. 

Another aspect worth looking into is the use of various terms, 

particularly that of "humanitarian intervention" (use of this term 

has created confusion among the general public, especially with 

regard to the role of the diverse players). The establishment of 

a Standing Force was also suggested to ensure inunediate and 

effective deployment of peacekeeping forces if needed. 

As for humanitarian action, it must be remembered that there is a 

recognized right for the population to have food, medicine and 

other goods essential for their survival at their disposal. In the event 

of armed conflict, the parties to the conflict concerned have the 
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duty to meet these basic needs or to accept international humani­

tarian action if they are unable to do so. 

A delicate issue is: what should be done if they refuse such action 

although it is absolutely necessary? In such situations humanitarian 

organizations can only pass on the problem to the United Nations 

and States, which must then take measures in conformity with the 

UN Charter. 

Humanitarian organizations have a key role to play in trying, by 

all possible means, to avoid a deadlock caused by the fact that 

States refuse assistance. For that purpose, they have to enhance the 

dissemination of international humanitarian law and principles, 

and work with the States in peacetime to build up their confidence 

in their capacity to deliver assistance in a neutral, impartial and 

professional way. 

Humanitarian organizations also have to recognize the very 

detrimental effect caused by actions which are not properly 

coordinated and are carried out without sufficient professionalism. 

To build up that confidence, it is' therefore important to obtain 

from all humanitarian organizations a pledge that they will work 

according to basic ethical principles with great professionalism and 

in good coordination. The existing code of conduct (in particular 

the one adopted by the 27th International Conference of the Red 

Cross and Red Crescent, Geneva, 1999) has therefore to be made 

known to them, respected and constantly re-examined in the light 

of new situations and experience. 

Finally, the quality of the debates and the important need for the 

International Institute of Humanitarian Law to maintain its central 

role in hosting such gatherings on humanitarian issues have to be 

underscored. Cooperation with the International Committee of 

the Red Cross, the Office of the UN High Commissioner for 

Refugees, the Office of the UN High Commissioner for Human 

Rights, the International Organization for Migration, the 

International Federation of Red Cross and Red Crescent Societies 

and other relevant humanitarian organizations is a key factor, 

not only for the success of such fora bu t also for the future of 

humanitarian action. 



1094 FAITS ET DOCUMENTS REPORTS AND DOCUMENTS 

Un nouveau Manuel de droit des conflits armes pour les 
forces armees fram;aises 

Les forces armees fran<,:aises viennent de se doter d'un nouveau 

Manuel de droit des conjlits armes. Prepare par la Direction des affaires 

juridiques du ministere de la Defense, ce manuel s'adresse it tous les 

membres des forces armees. Il ne s'agit pas d'un ouvrage theorique, 

mais d'un «veritable instrument de travail, destine it repondre aux 

preoccupations concretes des militaires». Redige sous form.e de 

repertoire, il aborde l' ensemble des sujets auxquels les militaires sont 

Ie plus susceptibles d'etre confrontes. 

Apres une introduction, Ie Manu el resume l'histoire du droit 

international humanitaire et rappelle quelques notions de base : raison 

d 'etre du droit international humanitaire, conditions d 'application, 

regles essentielles de ce droit, responsabilites relatives a son respect. II 

explique et commente des sujets interessants du point de vue de la 

mise en ceuvre du droit international humanitaire. Les textes, brefs, 

sont presentes par ordre alphabetique, de «Actions civilo-militaires » a 
« Zones protegees». Chaque commentaire renvoie aux dispositions 

pertinentes des traites internationaux et - detail fort louable - donne 

la version anglaise du mot-ele . 

Le Manuel de droit des coliflits armes peut etre obtenu it l'adresse 

suivante: 

Ministere de la Defense 


Direction des affaires juridiques 


Bureau du droit des conflits armes 


14, rue Saint-Dominique 


00455 ARM.EES 


France 


LA REVUE 



Livres Books 
etrevues and reviews 

Adam Roberts and Richard Guelff (eds) 

Documents on the Laws of War 

3rd ed., Oxford University Press, 2000, 765 pages 

The purpose of Documents on the Laws oj War could not be 

better explained than by the editors' own words: it sets out to be "a 

comprehensive collection of documents and other basic factual in­

formation on the 'laws of war', that is, the part of international law 

relating to the conduct of armed conflict and military occupations, 

including the protection of civilians, wounded, and prisoners of war". 

This third edition of an already well-known compilation of legal texts 

follows that path with success. 

The introductory chapter is in itself a fully-fledged review of 

some basic aspects of international humanitarian law. Historical ori­

gins, sources of the law, conditions of its application in different 

contexts, rationale of the law and criticism advanced against it - to 

cite but some of the subtitles - are set forth in a masterly way. 

The main part of the book is, of course, made up of the texts 

of the main treaties and other relevant documents of the law of armed 

conflicts or international humanitarian law. Each entry consists of a 

prefatory note with information on the treaty's history, the text of the 

treaty, the list of States party to that treaty and the text of reservations 

and / or declarations of understanding. Information on the main pro­

tective emblems, the addresses of relevant Internet websites, a compre­

hensive bibliography and an index complete this voluminous reference 

work. 

The new publication comprises 38 treaties and other legal 

texts. The first entry is the 1856 Paris Declaration Respecting 
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Maritime Law, and the last is the UN Secretary-General's Bulletin on 

Observance by United Nations Forces of International Humanitarian 

Law (12 August 1999) . 

The third edition of Roberts and Guelff's Documents 011 the 

Laws of War is an essential and invaluable working tool for all those 

who are interested in international humanitarian law. 

LA REVUE/THE REVIEW 
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Publications recentes - Recent publications 

Helen Durham and Timothy L. H. McCormack, Th e Changing Face of 

Corif1ict and the Efficacy if Intemationai Humanitarian Lalll, International 

Humanitarian Law Series, Kluwer Law International, The 

Hague / London/Boston, 1999, 225 pages 

Louis Maresca and Stuart Maslen (eds), The Banning ifAnti-Personn.el 

Landmines, The Legal Contribution if the International Committee of the R ed 

Cross, published under the auspices of the International Committee of 

the Red Cross, Cambridge University Press, 2000, 670 pages 

Julie A. Mertus, War} Qtfensive on Women, The Humanitarian Challenge 

in Bosnia, Kosovo, and Afghanistan, Humanitarianism and War Project, 

Kumarian Press, 2000, 157 pages 

Torsten Stein/ Thilo Marauhn, "Volkerrechtliche Aspekte von 

Informationsoperationen", Zeitschr!Jt fl4r ausldndisches ifJentliches Recht 

Imd Vdlkerrecht, no. 60/1, 2000, pp. 1-40, with English Sununary: 

"Information Operations and International Law" 

Thomas C. Wingfield, The La/./} of Information Conflict, National Security 

Law in Cyberspace, Aegis Research Corporation, Falls Church,Virginia, 

2000, 497 pages 

Federation internationale des Societes de la Croix-Rouge et du 

Croissant-Rouge, Lignes directrices relatives aux statuts des Societes natio­

nales, 2000, 44 pages 

International Federation of Red Cross and Red Crescent Societies, 

Guidance for National Societies Statutes, 2000, 41 pages 

LA REVUE/THE REVIEW 

http:Anti-Personn.el


Divers Miscellaneous 


Revista Internacional de la Cruz Roja 

Seleccion de articulos 1999 - Primera parte 

Les rogamos que dirijan sus pedidos al: 

Comite internacional de la Cruz Roja 

Centro de Infor:macion Publica 

19, avenue de la Paix 

CH- 1202 Ginebra 

correo electronico: dc_com_cip.gva@icrc.org 

fax: ++41 22 733 20 57 

o a la 

Delegacion del CICR en Colombia 

Calle 76 n° 10-02 

Santa Fe de Bogota, DC. 

Colombia 

Tel: 00571 - 313.86.30 

Fax: 00571 - 211.79.26 

correo electronico: bogota .bog@icrc.org 
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