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Mission 
de la Revue internationale 
de la Croix-Rouge 

La Revue internationale de la Croix-Rauge est 
un periodique publie par Ie Comite international 
de la Croix-Rouge (ClCR) qui entend favoriser la 
reftexion sur la politique, l'action et Ie droit interna-
tional humanitaires et, en meme temps, renforcer 
Ie dialogue entre Ie ClCR et les autres institutions 
ou personnes interessees par l'humanitaire. 

• La Revue est au service de l'analyse, de la 
reftexion et du dialogue sur l'humanitaire en temps 
de confiit arme et d'autres situations de violence 
collective. Elle porte une attention particuliere a 
l'action humanitaire elte-meme, mais elle entend 
egalement contribuer ala connaissance de son his-
toire, aI'analyse des causes et des caracteristiques 
des con flits - pour mieux saisir les problemes 
humanitaires qui en decoulent - et ala prevention 
de violationsdu droit international humanitaire. La 
Revue entend stimuler un debat d'idees. 

• La Revue sert de publication specialisee 
sur Ie droit international humanitaire, redigee a 
la fois pour un public academique et pour un 
public general. Elle cherche apromouvoir la con-
naissance,l'examen critique et Ie developpement 
de ce droit. Elle stimule Ie debat entre, 
notamment, Ie droit international humanitaire,le 
droit des droits de I'homme et Ie droit des retugies. 

• La Revue est un vecteur de I'information, 
de la re flexion et du dialogue relatifs aux questions 
interessant Ie Mouvement international de la Croix-
Rouge et du Croissant-Rouge et, en particulier, a 
la doctrine et aux activites du Comite international 
de la Croix-Rouge. Ainsi la Revue entend-elle 
contribuer apromouvoir la cohesion au sein du 
Mouvement. 

La Revue s'adresse aplusieurs publics ala 
fois, notamment aux gouvernements, aux organi-
sations internationales gouvernementales et non 
gouvernementales, aux Societes nationales de 
la Croix-Rouge et du Croissant-Rouge, aux milieux 
academiques, aux medias et atoute personne 
specifiquement interessee par les questions 
humanitaires. 

Mission 
of the International Review 
of the Red Cross 

The International Review ofthe Red Cross is a 
periodical published by the International Com-
mittee of the Red Cross (iCRC). Its aim is to 
promote reflection on humanitarian policy and 
action and on international humanitarian law, 
while at the same time strengthening the dialogue 
between the ICRC and other organizations and 
individuals concerned with humanitarian issues. 

• The Review is a forum for thought, ana ly-
sis and dialogue on humanitarian issues in armed 
conflict and other situations of collective violence. 
While focusing particular attention on humani-
tarian action per se, it also strives to spread knowl-
edge of the history of such activity, to analyse the 
causes and characteristics of conflicts - so as to 
give a clearer insight into the humanitarian prob-
lems they generate - and to contribute to the pre-
vention of violations of international humanitar-
ian law. The Review wishes to encourage the 
exchange of ideas. 

• The Review is a specialized journal on 
international humanitarian law, intended for both 
an academic and a more general readership. It 
endeavours to promote knowledge, critical analysis 
and development of the law. Its also fosters the 
debate on such matters as the relationship between 
international humanitarian law, human rights law 
and refugee law. 

• The Review is a vector for information, 
reflection and dialogue on questions pertaining 
to the International Red Cross and Red Crescent 
Movement and, in particular, on the policy and 
activities of the International Committee of the 
Red Cross. The Review thus seeks to promote 
cohesion within the Movement. 

The Review is intended for a wide readership, 
including governments, international govern-
mental and non-governmental organizations, 
National Red Cross and Red Crescent Societies, 
academics, the media and all those interested by 
humanitarian issues. 
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dis tincts et une information 

Le contenu de ce numero de decembre 1999 de la Revue est subdivise en 

de textes bien 

avec la derniere: apres douze ans de presidence 

Sommaruga quitte ses fonctions ala fin de I' an­

nee. M. Jacques Forster, vice-president permanent, retrace les difts aux­

quels Ie CICR a ete confronte pendant ces annees. Le nouveau president 

du Comite, M. Jakob Kellenberger, entre en fonction Ie l er janvier 2000. 

Une partie importante de la Revue est consacree aux resultats de 

la XXVII< Conference internationale de la Croix-Rouge et du Croissant-Rouge. 

Comme Ie veulent les statuts du Mouvement, la Conference internationale 

s'est tenue aGeneve du 31 octobre au 6 novembre 1999. En sa qualite de «plus 

haute autmite deliberante du Mouvementl>, elle reunit, d'une part, les represen­

tants des Societes nationales de la Croix-Rouge et du Croissant-Rouge, de 

leur Federation internationale et du CICR et, d'autre part, ceux des gouverne­

ments des Etats parties aux Conventions de Geneve. La C01iference est ainsi 

un lieu de rencontre Ott la Croix-Rouge/Ie Croissant-Rouge et les gouverne­

ments peuvent ensemble tirer un bilan de I' action humanitaire et lancer de 

nouvelles initiatives dans ce domaine. - La Revue publie dans ce numero 

une breve analyse des travaux de la Conference et les decisions principales qui 

y ont ete prises, notamment Ie texte du Plan d'action pour les annees 2000-2003. 

Les resolutions adoptees par Ie Conseil des Delegues completent l'information 

sur les reunions statutaires de 1999. 

Comme d'habitude, la Revue publie des contributions individuelies 

sur des sujets forts divers. Qu'elies incitent Ie lecteur ariflechir sur plusieurs 

aspects importants de l'action humanitaire en cette fin d'annee. 

LA REVUE 
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The December 1999 issue of the Review is divided into three parts, com­

prising two quite diJferent groups of texts and a section concerning an impor­

tant event. To begin with the last, ICRC President Cornelio Sommaruga is 

stepping down at the end of the year after more than twelve years at the helm. 

Permanent Vice-President Jacques Forster looks back at the challenges faced 

by the ICRC during this period. The new President of the Committee, 

Mr Jakob Kellenberger, takes up his post on 1January 2000. 

Another section of the Review is devoted to the results of the 

27th International Conference of the Red Cross and Red Crescent, which 

took place in Genevafrom 31 October to 6 November 1999. Diftned in 

the Movement's Statutes as the "supreme deliberative body for the Move­

ment", the Conference brings together representatives of the National Red 

Cross and Red Crescent Societies, their International Federation and the 

ICRC on the one hand, and government representatives from the States party 

to the Geneva Conventions on the other. The Conference is thus a forum 

where the Red Cross/Red Crescent and governments can together take stock 

ofhumanitarian action and launch new initiatives in that regard. This issue 

of the Review contains a short summary of the proceedings of the Confer­

ence and the main decisions taken, in particular the text of the Plan ofAction 

for 2000-2003. The section on the statutory meetings held during 1999 ends 

with the resolutions adopted by the Council of Delegates. 

As always, the Review also contains individual contributions 

on a wide range of subjects. J.# hope these will prompt our readers to rqlect 

on some signifICant aspects of humanitarian action at the end of another year. 

THE REVIEW 
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Meme la guerre a des limites...  
par 
CORNELIO SOMMARUGA 

A
u moment ou ce siecle de grands cataclysmes s'acheve, ou la 

plupart de nos reperes se font flous, il est necessaire de reaffir­

mer la priorite de 1'etre humain et de sa dignite. Nous -les 

humanitaires - , nous Ie faisons quotidiennement aux cotes 

des victimes et des plus vulnerables, mais nous devons aussi pouvoir Ie faire 

avec les acteurs de la communaute des Etats. 

II y a de nombreuses conferences ou les representants des Etats 

se retrouvent, et il yen a d'autres ou les organisations humanitaires deb at­

tent entre dIes. Mais les occasions sont rares ou les uns et les autres se trou­

vent reunis dans une meme salle pour se pencher ensemble sur les grandes 

questions humanitaires de notre temps. Or, c'est ce qui va se passer a 
Geneve apartir de demain. Les representants de la plupart des 188 Etats 

parties aux Conventions de Geneve, dont nous venons de commemorer Ie 

50e anniversaire, vont dialoguer avec les representants du Mouvement 

international de la Croix-Rouge et du Croissant-Rouge, en presence de 

nombreux observateurs, en particulier nos amis des ONG et des organisa­

tions internationales actifS dans l'action humanitaire. 

Cette Conference est donc Ie lieu privilegie de la rencontre 

entre la societe civile internationale et les gouvernements. Et nous avons 

beaucoup adire aux gouvernements. Qu'un tiers des six milliards d'etres 

humains qui peuplent cette planete vivent au-dessous du seuil de pauvrete, 

avec moins de un dollar par jour. C'est inacceptable et ce n' est pas une 

CORNELIO SOMMARUGA est president du Comite international de la Croix-Rouge -

Discours prononce a la ceremonie d'ouverture de la XXVII< Conference internatio-

nale de la Croix-Rouge et du Croissant-Rouge (Geneve, 31 octobre 1999). 
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fatalite. Que les graves atteintes al'environnement provoqueront tot ou 

tard des catastrophes dont nous ne mesurons pas encore l'ampleur. Que 

des efforts bien plus importants doivent etre entrepris pour enrayer cer­

taines maladies enderniques qui sevissent dans les pays les plus pauvres. 

Que les catastrophes dites naturelles sont bien sou vent causees par 

l'homme. Et aussi que la guerre, qui semble prosperer sous diverses lati­

tudes, n'auto rise pas les exactions dont nous sommes,jour apres jour, les 

temoins privilegies. 

Oui, meme la guerre a des limites. 

Non, il n'y a pas de fatalite. 

On pourrait objecter, ajuste titre, que les Etats ne sont plus les 

uniques acteurs sur la scene internationale. C'est pourquoi, ce soir,j'aime­

rais m'adresser egalement aux representants des milieux econorniques et 

financiers. Sans aucune volonte polernique. Juste pour leur dire que la glo­

balisation economique a un corollaire indispensable: la globalisation des 

responsabilites.J'ose croire que la recherche du profit et 1'interet general de 

la societe humaine ne sont pas necessairement incompatibles. Car s'ils Ie 

s~nt, alors il nous faudra choisir 1'interet general. 

NollS tous, ici reunis, allons au cours des prochains jours 

prendre un certain nombre d'engagements. Nous allons debattre, a1'occa­

sion de divers ateliers. Nous serons peut-etre parfois en desaccord. Mais 

nous allons travailler ensemble apromouvoir l'interet des plus demunis, des 

laisses-pour-compte, de tous ceux affectes par les conflits armes et d'autres 

types de catastrophes. 

Car il n 'y a pas de fatalite. 

Nous pouvons,j'en ai 1'intime conviction, opposer au pessi­

rnisme de l'intelligence l' optirnisme de la volonte. 

Car il ne s'agit plus de rever d'un monde meilleur. n faut y 

ceuvrer. 
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Significance of the Geneva  
Conventions for the contemporary  
world 

by 
DIETRICH SCHINDLER 

T
wo contradictory trends characterize the development ofinter­

national humanitarian law over the past fifty years. The first is 

the enormous progress accomplished by that part of inter­

national law. International humanitarian law has become one 

of the most comprehensively regulated branches of international law: most 

aspects of the protection of individuals in armed conflicts and of the con­

duct ofhostilities have been dealt with in detailed provisions. Moreover, the 

Geneva Conventions of 1949 have attained virtually universal recognition. 

They have been ratified by more States than any other convention, with the 

exception of the Convention on the Rights of the Child.! Furthermore, a 

great number of their rules have become recognized as customary rules and 

PROFESSOR DIETRICH SCHINDLER taught international and constitutional law at the 

University of Zurich. He is an honorary member of the International Committee of the 

Red Cross and former Chairman of its Legal Commission. - This text was presented 

as an introductory report at the 24th Round Table on Current Problems of 

International Humanitarian Law on the theme "50th Anniversary of the Geneva 

Conventions", International Institute of Humanitarian Law (San Remo, September 

1999)· 

1 The four Geneva Conventions of 12 August Rights of the Child of 1989 by 191 States. In 
1949 for the protection of war victims have been comparison, the International Covenant on 
ratified by 188 States, the Convention on the Economic, Social and Cultural Rights of 1966 has 
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as constituting jus cogens. This remarkable success contrasts, however, with 

the second trend, the gross violations of the Conventions and the frighten­

ing increase in inhumane and cruel acts committed in armed conflicts of 

recent years. Humanitarian disasters caused by armed conflicts have become 

one of the major problems of our time. Obviously, legal regulations have 

not always produced the results expected from them when they were 

adopted. In this sense, both success and failure characterize the development 

of the Geneva Conventions in the past fifty years. 

I shall first exanilne the remarkable normative development of 

international humanitarian law since 1949, and then turn to the causes of 

the massive violations which occurred in the same period. I shall conclude 

with some remarks on the outlook for international humanitarian law. 

International humanitarian law since the Second World 

War 

In terms of the progress made by international humanitarian 

law in the last half century, three periods may be distinguished. In the first 

period, covering the time between the end ofWorld War II and the early 

1960s, the most important event was obviously the adoption of the four 

Geneva Conventions of 12 August 1949 for the protection ofwar victims, 

the fifueth anniversary ofwhich we are now celebrating. It is fortunate that 

their adoption proved possible soon after World War II and was not delayed, 

as was the revision of the preceding Geneva Conventions in the years after 

World War 1. At that time the belief prevailed that the League of Nations 

had brought permanent peace to the world. That belief ruled out any con­

sideration of new conventions on warfare. It was consequently not until 

1929 that two new conventions, one on the wounded and sick, the other 

on prisoners ofwar, were adopted. However, a third convention and per­

haps the most urgent one, dealing with the protection ofcivilians, met with 

political opposition and had not yet been adopted when the world was 

again engulfed by war. 

142 ratificatiDns. and the International Covenant 
on Civil and Political Rights has 144. Protocol I 
additional to the Geneva Conventions of 
13 August 1949. and relating to the protection of 
victims of international armed conflicts. of 8 June 

1977. has been ratified by 154 States. and 

Protocol II additional to the Geneva Conventions 
of 13 August 1949. and relating to the protection 
of victims of non·international armed conflicts. 
by 147 States. The United Nations has 188 memo 
ber States. (Status in September 1999.) 
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MterWorldWar II, no expectations ofpermanent peace pre­

vented the revision of the Geneva Conventions. The United Nations nev­

ertheless kept aloof from this enterprise because it was thought that UN 

participation in the revision of the law of war would undermine confi­

dence in the organization's capability to maintain peace. In conformity with 

earlier practice, the International Committee of the Red Cross (ICRC) 

prepared the new treaties and the Swiss government convened the inter­

national conference adopting them. 

Notwithstanding its abstention, the. United Nations exerted a 

considerable, though little noticed, influence on the Geneva Conventions, 

for its efforts to bring about an international guarantee ofhuman rights left 

their imprint upon them.This is not surprising, as the Conventions were 

adopted only a few months after the proclamation of the Universal 

Declaration ofHuman Rights. 2 The attention paid to human rights had the 

effect that the traditional law of war was gradually transformed into a 

human rights-oriented law. Traces of this can already be seen in the 1949 

Conventions, which speak of the "rights" of protected persons instead of 

only imposing obligations on the belligerents, and also stipulate that pro­

tected persons cannot renounce their rights.3 In addition, Article 3 com­

mon to the four Conventions constitutes a kind ofhuman rights provision; 

it regulates the relationship between governments and their own nationals 

in the event of an internal armed conflict, thus a question traditionally reg­

ulated by human rights provisions only. Furthermore, the previously 

unknown term "international humanitarian law" was introduced by the 

ICRC in the early 1950s, largely replacing the terms "law ofwar" and "law 

ofarmed conflicts".4 It soon became generally used, somewhat blurring the 

distinction between the law applicable in armed conflicts and the law of 

human rights and giving rise to occasional confusion between these two 

branches ofinternational law. 

In the years following their adoption, the Geneva Conventions 

attracted surprisingly little interest. They were not considered as being ofan 

immediate relevance. Although they played a certain but rather minor role 

2 The Geneva Conventions were adopted on 4 The Annual Report of the ICRC for 1953 was 
12 August 1949, the Universal Declaration on the first one to use the term "international 
10 December 1948. humanitarian law". 

3 Article 7 of the First, Second and Third 
Conventions, Article 8 of the Fourth Convention. 

717 
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in the wars in Korea and Indochina in the early 1950s, they subsequently 

almost lapsed into oblivion. In university courses and treatises on inter­

national law the traditional chapters on the law of war were simply omit­

ted. Only a few specialists and the ICRC cared about them. In 1956, the 

ICRC, recognizing that the Conventions of 1949 did not provide sufficient 

protection for the civilian population against indiscriminate warfare, drafted 

rules to safeguard the civilian population from the effects ofhostilities.5 

They were approved by the International Red Cross Conference in New 

Delhi in 1957, but elicited virtually no reaction from governments. This 

discouraged the ICRC from taking further steps for the improvement of 

international humanitarian law until the United Nations gave fresh impetus 

in 1968. 

A second period in the development ofinternational humanitar­

ian law started in the 1960s when several more extensive wars broke out, 

notably the war in Vietnam, the civil war in Nigeria/Biafra, the wars 

between the Arab States and Israel and the wars of national liberation in 

Africa. The latter type ofconflicts in particular spurred the United Nations 

to ever-greater activity. As from 1968, the General Assembly adopted peri­

odical resolutions demanding that wars ofnational liberation be regarded as 

international armed conflicts in which the Geneva Conventions were to be 

applied as a whole and freedom fighters to be treated as prisoners ofwar. 

Also in 1968, the International Conference on Human Rights in Teheran6 

and the UN General Assembly7 adopted resolutions under the title 

"Respect for human rights in armed conflicts", requesting the 

Secretary-General, in consultation with the ICRe, to take steps (a) for the 

better application ofexisting international humanitarian conventions, and 

(b) for the adoption of additional humanitarian conventions to ensure bet­

ter protection of victims and the prohibition and limitation of the use of 

certain methods and means of warfare. These resolutions opened the door 

5 Draft Rules for the Limitation of the Dangers 6 International Conference on Human Rights 
Incurred by the Civilian Population in Time of (Teheran), Resolution XXIII of 12 May 1968, 
War, 2d ed. , ICRe, 1958. Reprinted in reprinted in Schindler/Toman, op. cit. (note 5), 
D. Schindler/J. Toman (eds.), The Laws ofArmed No. 30, p. 261.  
Conflicts, 3d ed., Martinus Nijhoff Pub- 7 United Nations General Assembly,  
lishers/Henry Dunant Institute, Dor- Resolution 2444 (XXIII) of 19 December 1968,  
drecht/Geneva,1958, No. 28, p. 251 (4th edition reprinted in Schindler/Toman, op. cit. (note 5),  
to appear in 2000). No. 31, p. 263.  
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for the elaboration of the two Additional Protocols which were adopted in 

1977. 

In this period between the 1960s and the 1980s, the United 

Nations became fully involved in questions of international humanitarian 

law and, by combining that law with human rights, brought about the 

adoption of new international humanitarian law instruments. As Frits 

Kalshoven aptly stated, with UN Resolution 2444 of 1968 "the starting 

shot had been given for an accelerated movement which brought the three 

currents: Geneva, The Hague and New York, together in one main 

stream".8 In spite of the important role played by the United Nations in 

this regard, the preparation ofthe Additional Protocols was left to the ICRC 

and the convocation of the conference adopting them to the Swiss govern­

ment.The UN itselfalso adopted some treaties on questions ofwarfare dur­

ing this period, notably the Convention on the Prohibition of Military or 

any Other Hostile Use ofEnvironmental Modification Techniques of19769 

and the 1980 Convention on Prohibitions or Restrictions on the Use of 

Certain Conventional Weapons Which May be Deemed to be Excessively 

Injurious or to Have Indiscriminate Effects.10 

A third period, marked by a particularly intensive and almost 

revolutionary development of international humanitarian law showing 

almost revolutionary traits, began after the end of the Cold War in 1989. 

Never before had humanitarian issues and humanitarian law attracted so 

much international attention as in this period. And never before did the 

necessity of humanitarian action and humanitarian law become so evident 

as it has today. 

Since 1989, most armed conflicts have been internal conflicts. 

During the ColdWar, the animosity between the superpowers overshad­

owed all other conflicts. Internal divergences, stemming from ethnic, reli­

gious or political differences, were kept under control by external threats or 

totalitarian regimes. When it ended, however, many regimes collapsed and 

internal conflicts were no longer held in check. In several States rival 

groups, often impelled by ethnic or religious fanaticism, became engaged in 

embittered struggles. The expectation that the end of the ColdWar would 

8 Frits Kalshoven, Constraints on the Waging in Schindler/Toman, op. cit. (note 5), No. 18, 

ofWar, ICRC, Geneva, 1987, pp. 22/23. P· 163. 
9 Adopted by UN General Assembly 10 Adopted on 10 October 1980, reprinted in 

Resolution 31/72 of 10 December 1976, reprinted Schindler/Toman, op. cit. (note 5), No. 20, p. 179. 
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lead to a period ofpeace and democratic regimes all over the world soon 

vanished. Internal conflicts began to cause even greater humanitarian prob­

lems than had occurred during the Cold War period. It was soon realized 

that only the international community could resolve this situation. For 

some time, the United Nations obtained satisfactory results by sending 

observer missions or peace-keeping forces into States affected by internal 

conilicts. This was the case in El Salvador, Cambodia and Mozambique. 

However, such operations, which were based on the consent of the warring 

parties, proved to be impossible or inadequate in later and more complex 

conilicts, such as those in the former Yugoslavia, in Somalia, Rwanda, 

Liberia and Sierra Leone. I shall not go into these conilicts and the mea­

sures taken, but shall confine myself to pointing out five major develop­

ments which international humanitarian law has undergone in this period. 

The first is the decision of the Security Council that large-scale 

violations of human rights and international humanitarian law and the 

ensuing magnitude of human suffering can constitute a threat to inter­

national peace and give rise to measures under ChapterVII of the UN 

Charter. II The Security Council, by this decision, affirmed that respect for 

human rights and humanitarian law constitutes an integral element of the 

security system set up for the world organization. 12 On the basis of this 

finding, the Security Council has not only authorized the use of force in 

several humanitarian disasters since then, but has also set up two inter­

national criminal tribunals to prosecute persons responsible for serious 

11 See esp. UN Security Council Resolution 
794 (1992) on Somalia, Resolution 929 (1994) on 
Rwanda, but also Resolution 770 (1992) on 
Bosnia and Herzegovina. See also Resolution 
1244 (1999) on Kosovo. In its resolutions on the 
establishment of the International Criminal 
Tribunals for the former Yugoslavia and for 
Rwanda, the Security Council also determined 
that "widespread violations of international 
humanitarian law c. ..) constitute a threat to inter-
national peace and security" (Resolutions 808 
(1993) and 827 (1993) on Yugoslavia, Resolution 
955 (1994) on Rwanda). 

12 Th is is the wording of paragraph 12 of the 
preamble to the Resolution of the Institut de 

Droit international on "The application of inter-

national humanitarian law and fundamental 
human rights in armed conflicts in which 
non-State ent ities are parties", adopted on 
25 August 1999, to be pub lished in Annuaire de 

I'lnstitut de Droit international, Vol. 68-11. Bothe 
rightly stated that Security Council action in such 
cases is based on the assumption that respect 
for international humanitarian law is a precondi· 
tion for the restoration of a just peace: Michael 
Bothe, "The United Nat ions actions for the 
respect of international humanitarian law and 
the coordination of related international opera-
tions", in L. Condorelli, A-M La Rosa, S. Scherrer 
(eds.), The United Nations and International 

Humanitarian Law, Geneva, 1995, p. 226; simi· 
larly Luigi Condorelli, ibid., p. 462. 
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violations of international humanitarian law13 By so doing the Security 

Council has implicitly assumed the role of a supreme guardian of interna­

tional humanitarian law. 

As a second development, it should be noted that the distinction 

between international and non-international armed conflicts has lost much 

ofits significance.The law ofinternal armed conflict has been increasingly 

aligned with the law of international armed conflict. This was especially 

emphasized by the International Tribunal for the formerYugoslavia in its 

Tadic decision Ourisdiction) of2 October 1995. 14 One of the causes of this 

development has been the proliferation ofinternal armed conflicts and the 

growing seriousness of their repercussions upon the international com­

munity. They can no longer be considered internal affairs of the respective 

States, as they used to be. Moreover, all-out recourse to armed violence in 

internal conflicts has become so generalized and so extreme that the differ­

ence between them and international wars has steadily diminished.As early 

as 1968, and again in 1970, the UN General Assembly characterized some 

basic humanitarian principles as applicable "in all armed conflicts"15 or in 

"armed conflicts of all types". 16 In many resolutions on non-international 

conflicts in the past decade, the Security Council has furthermore called 

13 Security Council Resolution 827 (1993) 
establishing the International Tribunal for the 
Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law in 
the Territory of the Former Yugoslavia since 1991, 
and Resolution 955 (1994) establishing the 
International Tribunal for the Prosecution of 
Persons Responsible for Genocide and Other 
Serious Violations of International Humanitarian 
Law Committed in the Territory of Rwanda and 
Rwandan Citizens Responsible for Genocide and 
Other Such Violations Committed in the Territory 
of Neighbouring States, between 1 January 1994 
and 31 December 1994. 

14 Reproduced in Yearbook 1995 of the 
Tribunal, p. 54 ff., esp. paras 96·137. See also 
Theodor Meron, " International criminalization of 
internal atrocities", American iournal of 

International Law, Vol. 89, 1995, pp. 554·577; 
Meron, "The continuing role of custom in the for· 
mation of international humanitarian law", AilL, 

Vol. 90, 1996, pp. 238.249; Philippe Bretton, 

"Actualite du droit international humanitaire 
dans les confiits armes", Melanges offerts a 
Hubert Thierry, Paris, 1998, pp. 57 ff., 60·64; 
Christopher Greenwood, " The development of 
international humanitarian law by the 
International Criminal Tribunal for the Former 
Yugoslavia", Max Planck Yearbook of United 

Nations Law, Vol. 2, 1998, pp. 97 ff., esp. 
128·133; Christopher Greenwood,lnternational 

Humanitarian Law (Law ofWar), Revised Report 
for the Centennial Commemoration of the First 
Hague Peace Conference 1899, May 1999, 62·76; 
Marie·Jose Domestici·Met, "Cent ans apres La 
Haye, cinquante ans apres Geneve: Ie droit inter· 
national humanitaire au temps de la guerre 
civile", RICR, No. 834, June 1999, pp. 277 ff., esp. 
pp.288·291. 

15 Resolution 2444 (XXIII),loc. cit. (note 7). 
16 UN General Assembly Resolution 2675 

(XXV): "Basic Principles for the Protection of 
Civilian Populations in Armed Conflicts", 
adopted on 9 December 1970. 
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upon the warring parties to observe international humanitarian law and to 

desist from all breaches, without linuring itself to rules on non-international 

armed conflicts. 17 It is also revealing that practically all humanitarian law 

treaties concluded in the past few years have been made applicable to both 

international and internal armed conflicts.18 It cannot be overlooked, how­

ever, that it would not be possible to apply all provisions of the law ofinter­

national armed conflicts to internal armed conflicts. 19 

The gradual disappearance of the distinction between 

non-international and international armed conflicts has been facilitated by 

a third development, the growing importance of customary law. The 

International Crmunal Tribunal, in its Tadic decision, came to the conclu­

sion that many principles originally applicable in international armed con­

flicts had only in the course of time become customary rules applicable 

also in non-international conflicts; it enumerated a considerable number of 

such customary rules.20 This finding constitutes one of the most important 

results of the post-Cold War developments. It shows that non-international 

armed conflicts are regulated to a much greater extent by legal rules than 

had generally been assumed. The International Court ofJustice, in its 

Advisory Opinion of 1996 on the legality of the use of nuclear weapons, 

also affirmed that a great majority of treaty nues on international humani­

tarian law had become customary. It did not, however, specifically refer to 

rules on internal armed conflicts.21 

17 See. e.g.• Security Council Resolution 771 
(1992). paras 1'3. on Bosnia and Herzegovina; 
Resolution 794 (1992). para. 4. and Resolution 
814 B (1993). para. 13. on Somalia. It must be 
mentioned. however. that the Security Council 
has a broad concept of international humanitar· 
ian law: the Statutes of the two International 
Criminal Tribunals include genocide and crimes 
against human ity in the realm of international 
humanitarian law. 

lS This is the case of the two new Protocols to 
the 1980 Weapons Convention: Protocol on 
Prohibitions or Restrictions on the Use of Mines. 
Booby·Traps and Other Devices as amended on 
3 May 1996 (Protoco l II) . and Protocol on 
Blinding Laser Weapons (Protocol IV). adopted 

on 13 October 1995. as well as for the Convention 
on the Prohibition of the Use. Stockpiling. 
Production and Transfer of Anti·Personnel Mines 
and on their Destruction. of 18 September 1997. 
The latter is to be observed also in the absence 
of any armed conflict. 

19 Thus. for instance. the law relating to pris· 
oners of war and to occupied territories could 
not as such be applied in internal conflicts. In the 
same sense the 1995 Tadic decision of the 
International Tribunal. loe. cit. (note 14). 
para. 126. 

20 Ibid .• paras 96'137. 
211.C.J. Reports 1996. pp. 256'259. 

paras 75·84. 
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The fourth important development has been the influence of 

human rights law on international humanitarian law. The fact that most 

contemporary armed conflicts are internal conflicts has accentuated this 

developlTlent, since in these conflicts human rights law and humanitarian 

law play an equally important role. Most of the serious violations of inter­

national humanitarian law are also violations of human rights. In most 

internal armed conflicts, the Security Council and other UN organs have 

appealed to the warring parties to respect both humanitarian and human 

rights law.22 

The fifth important development, finally, can be seen in the state­

ment of the International Court ofJustice, in its Advisory Opinion of 1996 

on the legality ofthe threat or use ofnuclear weapons, that the fundamental 

principles of humanitarian law constitute "intransgressible principles of 

international customary law".23 In other words, these principles belong to 

the most fundamental norms ofinternational law, norms which form part 

of what could be called the unwritten constitution of the international 

community. They are an indispensable foundation of that community. 

All these developments have been brought about by judicial 

pronouncements or by decisions of political organs of the United Nations, 

but not by the conclusion ofnew treaties. Indeed, it would hardly have been 

possible to attain the same results by treaties, for many governments would 

have been reluctant to give their express consent to limitations ofwhat had 

hitherto been considered internal affairs ofStates. Nevertheless, govern­

ments have in the past few years also shown a considerable readiness to 

adopt new treaties. There are, for instance, the two new Protocols to the 

1980 Weapons Convention,24 that of 1995 on blinding laser weapons, and 

the anlended 1996 text of that on mines; the Ottawa Convention of 1997 

on anti-personnel mines;25 the 1998 Rome Statute of the International 

Criminal Court; and the 1999 Second Protocol to the Hague Convention 

for the Protection ofCultural Property in the Event ofArmed Conflict.26 

22 See Adama Dieng, "La mise en ceuvre du examination there was no need for the Court to 
droit international humanitaire: Les infractions et pronounce on the question whether these princi-
les sanctions", in Law in Humanitarian Crises, ples are part of jus cogens. 

European Commission, Luxembourg, 1995, Vol. I, 24 See note 18. 
pp. 311 ft., esp. pp. 350-358. 2S/bid. 

23 Loc. cit. (note 21), p. 257, para_ 79. In 26 UNESCO Doc. HC/1999/7 and ILM 38/4 
para. 83, the Court states that in the case under Ouly 1999). p. 769. 
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Another important enactment to be mentioned, although it does not take 

the form ofa treaty, are the recently issued and long-awaited rules on the 

"Observance by United Nations forces ofinternational humanitarian law", 

promulgated by the UN Secretary-General on 6 August 1999.27 

In cases where the adoption of conventions could hardly have 

been successful, private drafts have been elaborated which restate and 

develop the existing law.The main examples are the 1990 San Remo rules 

on non-international armed conflicts,28 the Turku Declaration ofMininmm 

Humanitarian Standards, also of 1990,29 and the 1994 San Remo Manual 

on the law ofarmed conflicts at sea.30These private drafts reinforce existing 

law and contribute to the formation of customary rules . If intergovern­

mental conferences had dealt with the respective subjects, this might have 

led to some retrogressive developments. 

Non-observance of humanitarian obligations: causes 

After having cast some light on what may be called the success 

story of international humanitarian law, we now turn to the causes of the 

grave and widespread violations experienced in recent years. First, there is a 

certain relationship between the progressive development of the law and 

gross violations ofhumanitarian principles. All conventions on international 

humanitarian law, beginning with the Geneva Convention of 1864, were a 

response to intolerable humanitarian situations. Similarly, the remarkable 

developments of the past ten years would not have been possible without 

the gross violations which occurred in the same period. The question 

remains, of course, to what extent new legal norms have prevented future 

humanitarian disasters and to what extent they have simply fostered the 

illusion that the steps needed to avoid them had been taken. 

One of the main causes of the present-day non-observance of 

international humanitarian law is that most armed conflicts are internal 

conflicts. The great majority of the provisions of the Geneva Conventions 

apply solely to international armed conflicts. Only Article 3, common to 

the four Conventions, and Protocol II deal with non-international 

27 United Nations. ST/SGB/1999/13 of 29 IRRC. No. 282. May·June 1991. p. 330. 
6 August 1999. See also infra. p. 795. 30 Grotius Publications. Cambridge University 

28IRRC. No. 278. September·October 1990. Press. 1995. 
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conflicts.The Conventions are thus insufficiently adapted to the now pre­

vailing form ofarmed conflicts. 

The Geneva Conventions are also based on the assumption 

that armed conflicts are conducted by armed forces which are under a 

responsible command, are trained in the conduct of hostilities and act in 

conformity with international law. Most internal armed conflicts, however, 

are fought by private groups which lack a clear command structure, are not 

trained in the conduct ofhostilities and not familiar with the principles and 

rules ofinternational humanitarian law. Internal armed conflicts have, more­

over, always been marked by a higher degree of cruelty and hatred than 

international wars. Humanitarian rules have always had a lesser chance of 

being observed in internal conflicts than in international conflicts. No fun­

dan1.ental change can be expected in this respect. 

The traditional law of war was furthermore based on the 

expectation ofreciprocity. Armed forces expected that they would lose their 

protection if they disregarded the rules of the law of war vis-a.-vis their 

enemy. In the last few decades , however, the law of war has been trans­

formed into a human rights-oriented law, with the result that reprisals have 

been prohibited. R eciprocity has therefore lost its relevance, especially in 

non-international conflicts.31 Implementation of international humani­

tarian law no longer depends on reciprocity, but on measures taken by 

the international community. Another factor which can undermine com­

pliance with that law is the inequality of the means at the disposal of the 

parties to a conflict. Ifone party can rely on air power to combat its enemy, 

the other party, without similar resources, may be induced to resort to 

means contrary to international humanitarian law, such as terrorist attacks 

or other acts directed against civilians inside or outside its territory. 

The widespread non-observance of international humani­

tarian law is also due to the incapacity of the international community and 

the unwillingness ofStates to take adequate measures to avert humanitarian 

disasters. Although the Security Council considers gross violations ofhurnan 

rights and humanitarian law to be a threat to international peace and secu­

rity allowing measures to be taken under Chapter VII of the UN Charter, 

States have so far mostly been reluctant to consent to the measures needed 

31 See Stefan Oeter, "Civil war, humanitarian Yearbook of United Nations Law, Vol. 1, 1997, 
law and the United Nations", Max Planck pp. 195 ff., esp. pp. 214-215. 
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to defuse impending internal conflicts. Instead they tend to wait until a cri­

sis flares out of control. Once hostilities and hatred have spread throughout 

a country and crimes are being committed without punishment, it is much 

more diflicult, or even impossible, to get a grip on the situation. In internal 

conflicts, therefore, timely measures to prevent humanitarian disasters are of 

the utmost importance, apparently even more so than the adoption ofnew 

legal rules on internal armed conflict. 

The United Nations and in particular its Secretary-General 

are primarily responsible for the prevention ofimpending conflicts. It would 

be highly desirable to set up UN services with the task of keeping a watch 

on emerging conflict situations and analysing possibilities for preventive 

measures, and to provide those services with the necessary means. Their 

work could help to forestall much human suffering and to avoid the prob­

lems caused by interventions undertaken at a time when a humanitarian 

disaster has already reached its peak.Yet the United Nations does not cur­

rently seem to be able to intensifY its activities in preventive diplomacy. As 

long as it is denied the necessary means, it is up to regional organizations 

and individual States to engage in the prevention of humanitarian crises 

and ofensuing violations ofhumanitarian law. 

It follows that the responsibility for large-scale violations of 

human rights and international humanitarian law in internal armed con­

flicts must to some extent be attributed to those States which, although 

they have the means to take adequate preventive measures, are unwilling to 

do so. 

Mter having thus drawn attention to the grave violations of 

international humanitarian law, it may be appropriate to emphasize that the 

Geneva Conventions are by no means ineffective. Although often violated, 

they have proved their salutary effect. They have secured the protection of 

great numbers ofprisoners ofwar and detainees and made possible exten­

sive relief operations for victims of war. Their positive effects have been 

underscored by the large-scale survey "People on War" recently carried out 

by the ICRC, in which people all over the world were asked about their 

experience ofwar.32 

32 See Gilbert Holleufer, "Peut·on celE~brer Ie results of the survey had not yet been published 
so' anniversaire des Conventions de Geneve ?", at the time of writing this report. 

IRRC, Vol. 833, March 1999, p. 135. The final 
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Concluding remarks and outlook 

So what is the outlook for international humanitarian law? A 

globalized and closely interdependent world cannot exist without common 

values shared by alLThe universally recognized principles of human rights 

and international humanitarian law form part of these COITll110n values.The 

International Court ofJustice has rightly stated that the fundamental rules 

of international humanitarian law constitute intransgressible principles of 

international customary law. It has thereby confirmed that these rules 

belong to the indispensable basic principles of the entire international com­

munity. Compliance with them is essential for peaceful relations among 

States in the global village of today. No peaceful coexistence is possible 

between States which observe these principles and States which alln at the 

annihilation of certain peoples or groups ofpeople. The conduct of such 

States inevitably affects other States and provokes counter-measures by 

them. 

Yet the fact remains that human rights and international 

humanitarian law are far from being universally recognized as non-dero­

gable principles of the international community. The humanitarian disasters 

of recent years and the gross violations of humanitarian principles are evi­

dence of this. There is an obvious tension between what international 

lawyers, judicial bodies and most governments consider to be principles 

indispensable for the cohesion of the international community, and the 

behaviour of large sections of the world's population. Strong currents, 

among them nationalism, particularism and various forms offundan1ental­

ism, are working against acceptance of universal humanitarian values.33 It 
will take a long time and unwavering determination to overcome such 

adverse forces and gain due recognition for the fundamental principles of 

human rights and international humanitarian law in all parts of the world. 

The steps now being taken for that purpose are extremely important and 

must be pursued with perseverance. They include the dissemination of 

33 Forsythe points to the clash between glob· ian standards could lead to interventions and to 
alism and "romantic (and dangerous) particular' a new form of colonialism: Adam Roberts, "The 
ism": see David Forsythe, "1949 and 1999: laws of war: Problems of implementation in con-
Making the Geneva Conventions relevant after temporary conflicts", in Law in Humanitarian 

the Cold War", IRRC, No. 834, June 1999, Crises, European Commission, Luxembourg, 
pp. 267/8. Roberts and, similarly, Dieng, refer to 1995, pp. 79/80, and Adama Dieng, op. cit. 
fears in post-colonial States that increased diplo- (note 22), p. 363. 
matic attention paid to international humanitar-
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knowledge ofinternational humanitarian law, the adoption of new legisla­

tion enabling States to comply with their international obligations, the pros­

ecution of war crimes by all States and the establishment of the 

International Criminal Court.34 

However, these measures cannot be expected to have a rapid 

and profound effect on the actual behaviour of whole populations. 

Moreover, in internal conflicts, which have always been marked by a high 

degree ofcruelty and intense enmity, it will remain difE.cult to secure obser­

vance ofinternational standards of humanity.The task ofimproving respect 

for international humanitarian law will therefore be with us until armed 

conflicts themselves can be prevented. 

• 

Resume 

L'importance des Conventions de Geneve pour le monde 
moderne 
par DIETRICH SCHINDLER 

L'evolution du droit international humanitaire au cours des cinquante 

dernieres annees a he caracterisee par deux orientations contradictoires. La pre­

miere est Ie progres considerable intervenu dans ceUe partie du droit interna­

tional. Le droit international humanitaire est aujourd'hui I'une des branches 

du droit international dont les regles sont les plus exhaustives : la plupart des 

aspects de La protection des personnes dans les conflits armes et de la conduite 

des hostilit6 ontfait I'objet de dispositions dhaillees. En outre, les Conventions 

de Geneve de 1949 ont acquis une reconnaissance pratiquement universelle. 

Un grand nombre de leurs dispositions sont main tenant reconnues comme 

hant des regles du droit coutumier etfont partie du jus cogens. Ce succes 

remarquable contraste toutifois avec la seconde orientation, asavoir les viola­

tions flagrantes des Conventions et I' augmentation inquihante du nombre 

d'actes inhumains et cruels commis au cours des conflits armes des dernieres 

34 These and other measures were recom· 26th International Conference of the Red Cross 
mended in the Final Declaration of the and Red Crescent of 1995, see IRRC, No. 310, 
International Confe rence for the Protection of January·February 1996, pp. 58 and 79 respec· 
War Victims of 1993 and in Resolut ion 1 of the tively. 
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annees. l£s catastrophes humanitaires causees par la guerre sont devenues ['un 

des problemes majeurs de notre temps. n est evident que les dispositions 

juridiques n'ont pas toujours donne les resultats -que l'on attendait d'elles au 

moment de leur adoption. Aeet egard, l'evolution des Conventions de Geneve 

au cours des cinquante dernieres annl:es est marquee alalois par Ie sucres et 

!'eehec. - L'auteur examine d'abord !'evolution normative du droit interna­

tional humanitaire depuis 1949, puis analyse les causes des violations mas­

sives qui ont he commises pendant la meme periode. 
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The "failed State" 
and international law 

by 
DANIEL THURER 

My sister aged 57, who lived in Sarajevo alone, was killed there. If! had 

caught the man who killed my sister I would have cut his throat on the 

spot. Don't think r wouldn't have. However, I think differently now that 

the passions have cooled. But at tlle moment I don 't know what I would 

have done to him, out of rage. 

Civilian in Bosnia-Herzegovina 

A war without rules would be a cruel war where nothing would count. 

Only winning. And winning is not all. 
Guerrilla fighter in Colombia 

T 
his article discusses the collapse and internal dissolution of 

States. These are spectacular processes which are symptomatic 

of the condition of the community of States and the mod­

ern-day system ofinternational law and they are ofso elemen­

tal a nature that they lead us to reflect on what the future may hold in 

store. In particular, I am thinking ofSom.alia, mled by warlords since 1990; 

ofLiberia and Sierra Leone, which have both been racked by small-scale 

DANIEL THURER, Dr. jur., LL.M. (Cambridge), is Professor of International Law, 

European Law, Constitutional Law and Administrative Law at the University of Zurich. 
While the author is a member of the International Committee of the Red Cross, the 
views expressed here are his alone. This article is based partly on a previous study 
by the author, entitled "Der WegfaU effektiver Staatsgewalt: der 'Failed State"', publi-

shed in Berichte der Deutschen Gesellschaft fur Volkerrecht, Vol. 34, Heidelberg, 
1995, pp. 9-47. - ICRC translation of the original German text. 
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conflicts throughout the decade; ofBosnia-Herzegovina in the early days 

ofits independence; and ofRwanda at the time ofthe massacres and geno­

cide. Less recent cases also spring to mind: the twenty-year conflict 

between the parties in Cambodia, brought to an end by the Paris 

Agreement of 1991; the civil war in Lebanon during the 1980s; and vari­

ous phases in the development of the Congo, a country which has 

remained virtually ungovernable since independence was achieved in 

1960. The same themes were evident in the chaotic power struggles in 

China during the 1930s and we can trace them back further still, all the 

way to the Thirty Years' War in seventeenth-century Europe, out of the 

brutality, turmoil and suffering of which the classical system ofinterna­

tionallaw was to emerge in the Peace ofWestphalia . Failing States are 

invariably the product ofa collapse of the power structures providing pol­

itical support for law and order, a process generally triggered and accom­

panied by "anarchic" forms of internal violence. The former 

Secretary-General of the United Nations, Boutros Boutros Ghali, 

described this situation in the following way: 

"A feature of such conflicts is the collapse of state institutions, espe­

cially the police and judiciary, with resulting paralysis ofgovernance, 

a breakdown oflaw and order, and general banditry and chaos. Not 

only are the functions of government suspended, but its assets are 

destroyed or looted and experienced officials are killed or £lee the 

country.This is rarely the case in inter-state wars. It means that inter­

national intervention must extend beyond military and humanitar­

ian tasks and must include the promotion of international 

reconciliation and the re-establishment of effective government." I 

States in which institutions and law and order have totally or 

partially collapsed under the pressure and amidst the confusion of erupting 

violence, yet which subsist as a ghostly presence on the world map, are 

now conmlonly referred to as "failed States" or"Etats sans gouvernement". 

However, neither expression is sufficiently precise. "Failed" is too broad a 

term, for, going to the opposite extreme, the aggressive, arbitrary, tyrannical 

1 See the Conclud ing statement by the United Century: International Law as a Language for 
Nations Secretary-General Boutros Boutros International Relations (13-17 March 1995. New 
Ghali of the United Nations Congress on Public York). Documents. p. 9. 
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or totalitarian State would equally be regarded as having "failed" - at least 

according to the norms and standards ofmodern-day international law. 

On the other hand, "State without government" is too narrow, since, in 

the type of State discussed in this article, it is not only the central govern­

ment but all the other functions of the State which have collapsed. For this 

reason, the term "failed State" as used in the following text should be 

understood to mean"disintegrated" or"collapsed" State. 

The present article attempts to sketch the broad outlines of 

the problem of the "failed State" from the combined perspective of inter­

national law and ofconstitutional law in general. The discussion will begin 

with a description and definition of this phenomenon. This is followed by 

a general analysis based on positive law, in which special emphasis is given 

to the reactions of the international community (in particular the Security 

Council), the problem of the effectiveness of human rights and interna­

tional humanitarian law, as well as issues ofState and individual responsibil­

ity under international law. The article concludes with some reflections on 

the current state of international law and the prospects for its future devel­

opment. 

I. Description of the phenomenon 
The term "failed" State does not denote a precisely defined 

and classifiable situation but serves rather as a broad label for a phenome­

non which can be interpreted in various ways. We will now consider the 

concepts associated with this term from a legal, developmental and socio­

logical perspective. 

The political and legal approach 

Three elements can be said to characterize the phenomenon 

of the "failed State" from the political and legal point of view. 

• 	 Firstly, there is the geographical and territorial aspect, namely the fact that 

"failed States" are essentially associated with internal and endogenous 

problems, even though these may incidentally have cross-border 

in1pacts. The situation confronting us then is one ofan implosion rather 

than an explosion of the structures ofpower and authority, the disinte­

gration and destructuring ofStates rather than their dismemberment. 

• 	 Secondly, there is the political aspect, namely the internal collapse oflaw 

and order. The emphasis here is on the total or near total breakdown of 
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structures guaranteeing law and order2 rather than the kind offragmen­

tation of State authority seen in civil wars, where clearly identified mil­

itary or paramilitary rebels fight either to strengthen their own position 

within the State or to break away from it.3 

• 	 Thirdly, there is theJunctional aspect, namely the absence ofbodies capa­

ble, on the one hand, of representing the State at the international level 

and, on the other, of being influenced by the outside world. Either no 

institution exists which has the authority to negotiate, represent and 

enforce or, ifone does, it is wholly unreliable, typically acting as "states­

man by day and bandit by night". 

From a legal point of view, it could be said that the "failed 

State" is one which, though retaining legal capacity, has for all practical 

purposes lost the ability to exercise it. A key element in this respect is the 

fact that there is no body which can COlTunit the State in an effective and 

legally binding way, for example, by concluding an agreement. 

The historical and developmental context 

The "failed States" existing at present are essentially Third 

World States which have been affected by three geopolitical factors: 

• 	 the end if the Cold War, during which the two superpowers had often 

kept shallow-rooted regimes artificially in power, preserving them as 

potential allies through supplies of arms or through ideology-based 

power structures which kept the unity of the State intact by force; 

• 	 the heritage ifcolonial regimes which had lasted long enough to destroy 

traditional social structures, but not long enough to replace them with 

Western constitutional structures and an effective identity as a new 

State; and lastly 

• 	 general processes ifmoderniz ation which encouraged social and geograph­

ical mobility but were not counterbalanced by nation-building 

processes capable ofplacing the State on a firm foundation. 

2 In this respect, we can distinguish between 
two different situations: on the one hand, cases 
such as that of the Democratic Republic of Congo 
where a total or near total collapse of govern-
ment authority does not result in massive vio-
lence; on the other, cases such as Somalia and 

Liberia where the vacuum left by the disintegra-
tion of the State is filled by a chaos ofsmall-scale 
group-based wars. 

3 Examples include Afghanistan, Angola, 
Colombia and Kosovo. 
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While it is true that such extrelne situations have so far 

remained the exception in the world as a whole, others might well arise in 

the area formerly dominated by the Soviet Union - especially the 

Caucasus and south-eastern Europe. Indeed, more generally, we might ask 

whether we are not faced with a chronic pathological trend which - if 
for quite different social and psychological reasons - could come to 

undermine hitherto solidly based Western constitutional States. Can we 

not discern even here in the West, within the rational framework ofliberal 

constitutional democracy, the emergence of disintegrating processes of 

individualization and desolidarization, which could lead to anomy and 

anarchy under the pressure of economic crises or ecological disasters? 

ConU11enting on the autistically destructive excesses of violence in mod­

ern cities, one author has spoken of politics having reached "a new state of 

aggregation". 4 In the newspapers, we read of the Western world sliding 

down the same slippery slope as Somalia or Lebanon. 

The sociological perspective 

The problem of the "failed State" can thus be seen as an ele­

mental phenomenon which, though currently acute in only a few coun­

tries, remains latent throughout the world. Sociologically, it is characterized 

by two phenomena: 

The first of these is the collapse if the core ifgovernment, which 

Max Weber rightly described as "monopoly of power" .5 In such States, the 

police, judiciary and other bodies serving to maintain law and order have 

either ceased to exist or are no longer able to operate. In many cases, they 

are used for purposes other than those for which they were intended. For 

example, in the Congo militias disintegrated into armed gangs of looters, 

military commanders set up in business on their own account using army 

units for their own enrichment, while State-owned economic resources 

were exploited for the private benefit of those in power. This kind ofsitua­

tion amounts to a privatiz atio11 of the State or indeed to its criminaliz ation 

where "officials" are involved in drug dealing and arms trafficking. Here, 

the monopoly of power as a basic function of the State is destroyed and 

4 Hans Magnus Enzensberger.Aussichten auf 5 Max Weber. Staatssozi%gie. Johannes 
den Biirgerkrieg. Frankfurt am Main. 1993. p. 12. Winckelmann (ed.). 2nd ed .• Berlin. 1996. pp. 27 

ff. 
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society reverts to that primal condition of bellum omnium contra omnes 

posited by Hobbes. The experience ofBosnia-Herzegovina is sympto­

matic of the collapse of independent and effective State authority: where 

the police force was under Serb control, the Serbs were safe; where it was 

under Croatian control, the Croats were safe; and where it was under the 

control ofboth, neither group was safe. 

The second typical feature of a "failed State" is the brutality 

and intensity qfthe violence used. Eyewitness reports from Liberia speak of the 

whole society - adults, young people and children alike - falling into 

the grip ofa collective insanity following the breakdown of State institu­

tions.6 These internal conflicts are characterized by a highly unpredictable 

and explosive dynam.ic of their own, as well as by a radicalization of vio­

lence, the irrationality of which stands in stark contrast to the politically 

guided and systematically escalated use of military force for which the 

mechanisms and instruments laid down in the UN Charter for the limita­

tion and control of conflicts on the international level were designed. 

II. Analysis in terms of positive law 

The UN, State sovereignty and the right to self-determi­

nation 

If we look at the phenomenon of the collapse of States from 

the global perspective of international order and especially from the point 

of view of international law, it is interesting to observe that the States con­

cerned are, in practice, not simply left to their fate. On the contrary, the 

6 Cf. Arnold Gehlen's incisive reflections on 
the socio·psychological consequences of the col· 
lapse of the State or the social order: "The 
immediate effect is that the persons concerned 
become profoundly insecure. The moral and spiro 
itual centres are disoriented because, there too, 
the certainty of the self·evident has foundered. 
Thus, penetrating to the very core of their being, 
insecurity forces people to improvise, compelling 
them to make decisio ns acontre creur or to 
plunge blindfold into the realms of uncertainty, 
perhaps seeking at any price fundamentals to 
cling to and give them a sense of purpose. In 

practice, moreover, insecurity is manifested in 
the form of fear, defiance or vo latility. The effect 
is to place a heavy burden of control and deci· 
sion·making on those layers of the personality 
where life should be lived problem·free amidst 
the self·evident and the given if people are to 
be capable of dealing with more demanding situ· 
ations. In other words, the displacement people 
suffer due to the shattering of their institutions is 
expressed as primitivization." Quoted in Heiner 
Keupp, Lust an der Erkenntnis: Der Mensch als 

soziales Wesen, Munich/Zurich, 1995, p. 105 ff. 
- ICRC translation 
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collapse of a State anywhere in the world is seen as a matter for the inter­

national community, since the international system as a whole is felt to be 

endangered ifone of its members is seen to be no longer functioning. 

In such cases, international reactions have not been manifested 

primarily through the States as such, either individually or together. This is 

because while the States clearly had the possibility of taking diplomatic or 

economic counter-measures (e.g. by breaking off diplomatic relations, 

withdrawing economic assistance, applying an arms embargo, etc.), such 

actions make little sense in the context of collapsed States. In practice, 

therefore, the counter- measures have come chiefly from the organized 

international community and, above all, the United Nations. 7 Basically, 

these reactions had to cope with the dilemma of choosing between two 

fundamental principles oflegitimacy in international law: on the one hand, 

the sovereignty and equality of States and, on the other, the right of peo­

ples to self-determination. 

At one extreme, there was an invocation of the old-established 

practice and theory whereby the identity and continuity of the State can­

not be called in question through any temporary loss of unified and effec­

tive authority. Furthermore it is also, of course, normal practice that the 

territory ofa State which is no longer effectively functioning is, in princi­

ple, protected by the prohibition of violence under international law (in 

marked contrast to the position under traditional international law, where 

the territory would have been left open to conquest by powerful neigh­

bours or other imperialist powers with expansionist ambitions). 

At the opposite extreme, however, the right of peoples to 

self-determination was invoked as the basis for the intervention of the 

organized international community. The UN Charter begins with the 

words, "We, the peoples ... " and the right of self-determination, based on 

the UN Charter, has emerged as a fundamental principle ofmodern inter­

national law. In an opinion on Namibia, given in 1970 in relation to the 

illegal presence of South Africa in the territory concerned, the 

International Court ofJustice had already declared that "the injured entity 

is a people which must look to the international community for as­

7 On this point, see Matthias Herdegen, Der Gesellschaft fOrVblkerrecht, Vol. 34, Heidelberg, 
Wegfall effektiver Staatsgewalt im Viilkerrecht: 1996, p. 68 ff. 
"The Failed State", Be ri chte der Deutschen 
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sistance".8 It is interesting to note that, in the case of disintegrating States, 

the organized international community, or others acting in its name, con­

sider that the invocation of human rights and the right to self-determina­

tion authorizes them to intervene in matters of internal affairs - a domain 

per se protected against outside intervention - with the object of restoring 

the State authority needed for the proper functioning of international law. 

Let us now turn to a pars pro toto illustration of the very inter­

esting practice of the Security Council in this connection, which we will 

sketch in greater detail and seek to analyse and evaluate. 

Practice of the Security Council 

In its reactions to the novel requirements ofsituations arising 

out of the collapse of States, the Security Council developed a practice 

based on a four-tier approach. 

1. The most prominent feature of this practice was regular 

recourse to ChapterVII of the Charter. The landmark development was 

Resolution 794 of3 December 1992 on Somalia, in which the Security 

Council held that "the magnitude of the human tragedy caused by the 

conflict" was sufficient in itself to constitute a threat to peace within the 

meaning ofArticle 39 of the Charter. This followed Resolution 688 of 

5 April 1991 relating to the Kurds ofIraq, in which the Security Council 

- referring also to the cross-border effects of internal abuses - held that 

serious breaches ofhuman rights committed by a State against its own cit­

izens constituted a threat to peace. In the case of Haiti, the Security 

Council, in a cautiously worded resolution,9 ruled that a form ofgovern­

ment irreconcilable with democratic principles represented a threat to 

peace under Article 39 of the Charter. 

Thus, in line with the latest extended practice of the Security 

Council, it may be taken as given that the mere fact of serious and system­

atic breaches of human rights or gross infringements of the principle of 

internal democracy is sufficient to permit forceful intervention by the 

Security Council in the internal affairs of a State - at least in the case ofa 

8 Lega l Consequences for States of the Council Resolution 276, Advisory Opin ion, 
Continued Presence of South Africa in Namibia I.C). Reports 1971, p. 56. 
[South West Africa] Notwithstand ing Security 9 Resolution 841 (1993) of 16 )une 1993. 
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State in which government authority has for all practical purposes broken 

down. 

2. Within the framework of ChapterVII of the Charter, the 

Security Council, in the cases ofBosnia-Herzegovina, Rwanda and Haiti, 

authorized the States, and, in the case of Somalia, the already deployed 

peace-keeping organization (UNOSOM II), to achieve their objectives, if 
necessary with the use offorce. lO What we see here is the Security Council 

employing peace-enforcement measures rather than the sanctions which 

the wording of the Charter specifically empowers it to impose. The reason 

for this, of course, is that in the aforesaid cases we are not faced with any 

(actual or potential) aggressor State which could be coerced into behaving 

in a certain way through sanctions. Tlus means that as far as "failed States" 

are concerned the Security Council, acting in accordance with its own 

practice, can intervene to restore internal order, if necessary by military 

force, as soon as the threshold ofa threat to peace under Article 39 of the 

Charter is reached. In such an eventuality, the Security Council is not 

obliged to obtain the consent of the State concerned. Such consent could 

hardly be granted by a "failed State" in the absence of any effective and 

representative government, but could at most be inferred from the lugher 

interest of the people, by analogy with the civil law concept of negotiorum 

gestio or the crinUnal law provisions concerning assistance in emergencies. 

3. In its most recent practice, the Security Council has inter­

preted its mandate broadly Thus, the Council has considered itself compe­

tent not simply for maintaining security in the narrow police-keeping 

sense but also for securing transport infrastructure installations such as air­

ports in order to pern1it humanitarian operations to be carried out by 

peace-keeping forces or NGOs, or for preserving safe areas which it has 

established for the civilian population. In various cases - most notably in 

Cambodia11 - the Security Council has moreover taken peace-building 

action, in the form of far-reaching civil measures ranging from the demo­

bilization of armed forces and steps to develop and consolidate the eco­

10 Resolution 794 (1992) of 3 December 1992, 11 Cf. Trevor Findlay, Cambodia - The Legacy 

para. 10; Reso lution 814 (1993) of 26 March and Lessons of UNTAC, SIPRI Research 
1993, para. 5; Resolution 837 (1993) of 6 June Report NO.9, Oxford, 1995. 
1993, para. 5· 
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nomic and social infrastructure to the reform of governmental and consti­

tutional structures. 12 Like Somalia, this was another instance in which the 

ability of the international community to take over complex administra­

tive and political tasks in "failed States" was very n1.uch in evidence.13 

4. Finally, it is interesting to note that, in cases such as those of 

Bosnia-Herzegovina, Somalia and other "failed States", the Security 

Council has regularly addressed all relevant parties to the conflict, though 

without specifically reminding the non-State players of their duty. It would 

appear, therefore, that - at least in connection with the situation of"failed 

States" - a door has opened which will allow the measures envisaged in 

Chapter VI of the Charter for inter-State relations to be used in the inter­

nal affairs ofStates as well. 

Overall, it can be seen that the most recent practice of the 

Security Council with regard to "failed State" situations has not only per­

mitted the States to apply various enforcement measures under a broad 

mandate but has also created, in the context of its mushrooming 

peace-keeping operations over recent years, a new normative, institutional 

and operative regime which far transcends the traditional method and 

which can be used, at least temporarily, to substitute for a collapsed system 

of governance without the consent of the State concerned. Thus, follow­

ing its own understanding and supported by the approval of the commu­

nity ofStates, the Security Council has fundan1.entally transformed the role 

it was originally intended to play when the UN was established. Having 

started out as a sort ofpoliceman in the service of international security, 

the Council now has the subsidiary function of a supranational "govern­

ment and administration" body supporting the States in performing their 

internal tasks (Article 2, para. 7, of the Charter) . 

Protection of human rights 

Another significant aspect of the problem of"failed States", 

seen from the point ofview of international and constitutional law, is the 

12 Boutros Boutros Ghali, Building Peace and 13 Boutros Boutros Ghali, op. cit. (note 12), 

Development 1994 - Annual Report on the p. 235 ff. 
Work of the Organization, New York, 1994, 
p. 147 ff., esp. 265 ff. 
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question of the protection of human rights. 14 The International 

Conference on Human Rights, held in Teheran in 1968, and - unfortu­

nately not with sufficient clarity - the World Conference on Human 

Rights, held in Vienna in 1993, both stressed that the fundamental notion 

of the protection of human dignity without discrimination had found 

recognition in international law in two sets of regulations which, though 

separate, in. concreto overlap and are mutually complementary. These are, on 

the one hand, the protection of human rights in general and, on the other, 

international hwnanitarian law as the law governing armed conflicts. 

1. Protection ofhuman rights in general 

In failing or failed States, human rights are largely ineffective. 

Historically, these rights emerged from the traditions of constitutional law 

and, especially since the Second World War, they have gradually been 

incorporated into international treaties and customary law. Meanwhile, at 

the universal and regional levels, a whole host of procedures, mechanisms 

and institutions have been developed for the protection of hwnan rights. 

However, the example of"failed States" clearly shows that the protection 

of human rights provided for in international law is bound up with and 

dependent on the proper functioning of the State. The so-called "first gen­

eration" of human rights was directed essentially against the arbitrary, 

inlproper and excessive use ofauthority by the State. These civil and polit­

ical rights are designed to protect the individual against State power which, 

by definition, no longer exists in the "failed State". The second generation 

of social, economic and cultural rights is, by its own internal logic, a "pro­

grarnn1atic law". Thus, they need to be given legislative shape and to be 

implemented internally, a situation which is inconceivable without the 

"acceptance" and financial and organizational support of State bodies 

which are still capable of functioning. As a general nile, the mechanisms to 

monitor respect for both types of human rights on the international level 

are simply ofa subsidiary nature. They are an extension ofprior activity by 

the State. Hence human rights are asserted primarily against actions by the 

14 See Dietrich Schindler, "The Protection of the same author, "Humanitarian interference 
human rights and humanitarian law in case of and international law", Essays in Honour of 

disintegration of States". Revue Egyptienne de Wang Tieya. Dordrecht/Boston/London, 1993, 
Droit International, 1966, p. 1 ff. See also from p. 689 ff. 
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State authorities, or serve to remind the authorities of the need to carry 

out their relevant duty. However, where the State and the administrative 

infrastructure have collapsed, these rights can offer at best peripheral pro­

tection. 

2. International humanitarian law 

a) Applicable law 
In the field of international humanitarian law, the situation is 

more favourable.While this branch oflaw grew out of the old laws of war 

and is intended primarily for armed conflicts between States, it is increas­

ingly coming to deal with internal armed conflicts. IS Article 3 common to 

the four Geneva Conventions ofAugust 1949 stipulates as follows: 

In the case of armed conflict not ofan international character occurring in 

the territory ofone ofthe High Contracting Parties, each Party to the con­

flict shall be bound to apply, as a minimum, the following provisions: 

(1) Persons taking no active part in the hostilities, including members of 


armed forces who have laid down their arms and those placed hors de com­


bat by sickness, wounds, detention, or any other cause, shall in all circum­


stances be treated humanely, without any adverse distinction founded on 


race, colour, religion or faith, sex, birth or wealth, or any other similar crite­


na . 


To this end, the following acts are and shall remain prohibited at any time 


and m any place whatsoever with respect to the above­


mentioned persons: 


(a) 	 violence to life and person, in particular murder ofall kinds, mutila­

tion, cruel treatment and torture; 

(b) 	 taking of hostages; 

(c) 	 outrages upon personal dignity, in particular humiliating and degrad­

ing treannent; 

(d) the passing of sentences and the carrying out of executions without 

previous judgement pronounced by a regularly constituted court, 

15 Hans-Peter Gasser, "International humani- Stuttgart/Vienna, 1993, pp. 491 ff. , in particular 
tarian law", in Hans Haug, Humanity for All, pp. 554 ff. 
Henry Dunant Intitute / Paul Haupt, Berne / 
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affording all the judicial guarantees which are recognized as indispens­

able by civilized peoples. 

(2) The wounded and sick shall be collected and cared for. 


An impartial humanitarian body, such as tbe International Corrunittee of 


the Red Cross, may offer its services to the Parties to the conflict. 


Tbe Parties to the conflict should further endeavour to bring into force, by 


means ofspecial agreements, all or part of the other provisions of the pre­


sent Convention. 


The application of the preceding provisions shall not affect the legal status 


of the Parties to the conflict. 


This rule was extended in 1977 by Protocol II additional to 

the Geneva Conventions of 12 Au~st 1949, and relating to the protection 

of victim.s of non-international armed conflicts. Its scope is defined in 
Article 1, para. 1, as follows: 

This Protocol, whicb develops and supplements Article 3 conunon to the 

Geneva Conventions of 12 August 1949 without modifYing its existing 

conditions of application, shall apply to all armed conflicts which ... take 

place in the territory ofa High Contracting Party between its armed forces 

and dissident armed forces or other organized armed groups which, under 

responsible conm1and, exercise such control over a part of its territory as to 

enable them to carry out sustained and concerted military operations and 

to implement this Protocol. 

A particular advantage of the rules of international humani­

tarian law applicable to internal armed conflicts is that - unlike human 

rights law - they call directly to account not only State organizations but 

also non-State players, whether individuals or groups. However, it must be 

pointed out, of course, that the extended protection offered by Additional 

Protocol II is of no practical consequence in failing or failed States. In such 

States, hostilities are not directed against the government "armed forces" 

referred to in the Protocol since, by definition, any such military power has 

ceased to exist. Moreover, owing to the collapse of government authority, 

the fighting is of an "anarchic" character rather than being carried on in a 

sustained and concerted manner by "organized ... groups ... under respon­

sible command" from a part of the State territory under their control. In 

this case, therefore, Protocol II can be oflittle service. 
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Accordingly, when discussing the possible relevance ofinter­

national humanitarian law to armed conflicts in "failed States", we are 

thinking prinurily ofArticle 3 common to the four Geneva Conventions 

of 1949. Unlike Protocol II, this provision is not exclusively intended for 

use in civil war situations, where rebel forces are fighting the government 

in order to seize power for themselves or to secede. Conflicts between 

groups of the same population also fall within the scope ofArticle 3.At the 

same time, it is necessary to bear in mind that, in accordance with the 

wording of this provision, the fighting must have reached the threshold of 

an "armed conflict" and that the provision itself is applicable only to the 

"parties" to such a conflict. However, these requirements are to be under­

stood in a broad sense when it comes to practical application. In general, 

the international humanitarian law treaties are to be interpreted and han­

dled in such a way as to fulfil their aim and spirit, namely assistance and 

protection for the victims ofarmed conflicts. 16 Furthermore, in the case of 

Nicaragua, the International Court ofJust ice held that the principles laid 

down in Article 3, which have a customary and mandatory character, 

reflect" elementary requirements of humanity" which must be respected 

under all circumstances.17 This again inlplies a much wider frame of refer­

ence than that of conventional civil war situations. Moreover, it should not 

be overlooked that the Security Council has on various occasions recalled 

the need to respect international humanitarian law with reference to 

"failed State" situations. IS Finally, the latest developments in international 

crin1inallaw show that increasing weight is being given to humanitarian 

needs in internal armed conflict. For example, in it~ decision of 2 October 

1995 on the Tadic case, the Appeals Chamber of the International 

Criminal Tribunal for the fonner Yugoslavia ruled as follows: "A State­

16 See Jean Pictet (ed.), Geneva Convention 
Relative to the Protection ofCivilian Persons in 
Time ofWar: Commentary. ICRC. Geneva. 1958. 
pp. 35 ff.• and Y. Sandoz/e. Swinarski/B. 
Zimmerman (eds.). Commentary on the 
Additional Protocols to the Geneva Conventions. 
ICRC/ Martinus Nijhoff Publishers. Geneva. 1987. 
pp. 1348 ff. 

17 Judgment in the Case concern ing Military 
and Paramiltary Activities in and against 
Nicaragua. I.e.J. Reports 1986. pp. 14. 122 ff. 

18 See the following Security Council 
Resolutions: 788 (1992) of 19 November 1992; 
813 (1993) of 26 March 1993; 911 (1994) of 
21 April 1994 and further resolutions on Liberia; 
794 (199 2) of 3 December 1992 and 814 (1993) 
of 26 March 1993 on Somalia; 1181 (1998) of 13 
June 1998 and 1231 (1999) of 11 March 1999 on 
Sierra Leone. 
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sovereignty approach has been gradually supplanted by a human 

being-oriented approach ... It follows that, in the area of armed conflict, 

the distinction between interstate wars and civil wars is losing its value as 

far as human beings are concerned." 19 

It may be noted, therefore, that the principles laid down in 

Article 3 common to the Geneva Conventions may also be applied in the 

case of failing and failed States and that the behaviour ofparties to internal 

armed conflicts are to be measured against this "minimum yardstick".20 

b) Implementation problems 

We now turn to the question of the extent to which these 

provisions can be implemented in practice. Once more, we come up against 

specific difficulties arising from the collapse of the authority of the State. 

International humanitarian law relies heavily on the hierarchical structures 

of the State - and above all the military command - both for dissemi­

nation and for implementation. This can be seen already from the wording 

ofArticle 1, para. 1, ofProtocol II, which refers to "organized groups" 

which exercise such "control" over a part of the sovereign territory of the 

State "as to enable them to carry out sustained and concerted military 

operations and to implement this Protocol". However, respect for this pro­

vision and the success of all the arrangements for the implementation of 

international humanitarian law both depend on the existence ofa military 

chain of command and a compulsion to comply with international law 

obligations as required by orders and discipline. This does not apply in the 

case of an anarchic conflict involving loosely organized clans and other 

" units", which may be parts ofa "private army" or perhaps just bands of 

plundering, pillaging killers, none of them bound by any professional code 

of discipline or honour.Where group structures have completely broken 

down and the fighting is atomized, every combatant is his own com­

mander and the traditional mechanisms for the implementation of inter­

national humanitarian law are wholly ineffective. 

19 International Criminal Tribunal for the for· 
mer Yugoslavia, Prosecutor v. Dusko Tadic, 
Decision on the Defence Motion for Interlocutory 
Appeal on Jurisdiction, 2 October 1995, I.L.M., 
Vol. 35,1996, p. 54, para. 97, of the decision. 

20 The term used by the I.e.J. in the Nicaragua 
Judgment, op. cit. (note 17), p. 114. See also 
Ulrich Beyerlin, Die humanitiire Aktion zur 
Gewiihrleistung des Mindeststandards in 
nicht·intemationalen Konf/ikten, Berlin, 1975. 
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Is it possible then for us to find alternative candidates to bear 

the responsibility of disseminating and implelnenting international 

humanitarian law, for example among kith and kin? Is it necessary to 

develop new and simpler forms of communication? The traditional proce­

dure was to familiarize the military and civilian elites with the complex 

codes oflaw and then to have these"cascaded" down in simpler form to 

those below. Is it not our task to look for simplified, expressive and flexible 

ways of moulding and transmitting the "message" in such a way that indi­

viduals can be reached and motivated? Could this not be done without 

relying solely on assistance from ICRC delegates "in the field" but also ­

for security reasons - by radio and television or in the classroom? For 

example, in Russia, the ICRC has attempted to associate the basic princi­

ples of international humanitarian law with Russian literary classics, such 

as Tolstoy's VlIcIr and Peace (the "MlNUNI" project for the university level) 

or "Legends of the Caucasus" ("MINEDUC" for the primary school). In 

this way, the fanUliar figures, events and images of the local culture serve to 

transfer the basic universal "ethos" of international humanitarian law into 

the diverse everyday life, experience and dealings ofpeoples, groups and 

classes. 

Responsibility under international law 

The fourth question which needs to be raised in our prelimi­

nary legal analysis concerns responsibility for breaches of international law 

committed in the context of"failed State" situations. Two forms of respon­

sibility must be distinguished;21 the responsibility of the State to other sub­

jects of international law and the criminal responsibility of the individual 

for his actions under international law. 

1. State responsibility under international law 

With regard to the first problem - the liability of the State 

for violations of international law on the international level - it must be 

asswned that, by definition, the legal capacity of the "failed State" contin­

ues to exist. Though the State is for all practical purposes incapable of act­

21 See Rudolf L. Bindschedler, "Volker· Bernard Dutoit/Etienne Grisel (eds) , Melanges 

rechtliche Verantwortlichke it als Verbrechen", Georges Perrin, Lausanne,1984, pp. 51 ff. 
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ing, it continues to have rights and obligations. However, in principle, cur­

rent international law holds that a State cannot be held liable for any 

breaches if it no longer has institutions or officials authorized to act on its 

behalf.22 In particular, the State cannot be held responsible for not having 

prevented offences against international law conunitted by private individ­

uals or for not having called them to account for their conduct.23 The rea­

son for this is that the State does not have the necessary power to act.24 

Yet this principle requires three qualifications. Article 8 bis of 

the draft produced by the International Law Commission on the codifica­

tion ofState responsibility provides that "the conduct ofa person or group 

ofpersons shall be considered an act of the State under international law if 
the person or group ofpersons was in fact exercising elements of the gov­

ernmental authority in the absence or default of the official authorities and 

in circumstances such as to call for the exercise of those elements of 

authority".25 Exceptionally, moreover, a State may be held liable for the 

acts conunitted by an insurrectional movement if it succeeds in establish­

ing itself as the goverm11ent of the State or in establishing a new State, i.e. 

22 See Jbrg Manfred Mbssner, "Privatper-
sonen als Verursacher vblkerrechtlicher Delikte", 
und Joach im Wolf, "Zurechnungsfragen bei 
Handlungen von Privatpersonen", Zeitschrift fiir 

ausliindisches und of{entliches Recht und 

Viilkerrecht, 1985, pp. 232 ff. 
23 Giuseppe Sperduti, "Responsibility of 

States for activities of private law persons", 
Rudolf Bernhardt (ed.), Encyclopedia ofPublic 

International Law, Insta lment 10, North-Holland 
Publishing Company, Amsterdam/New York/ 
Oxford, 1987, pp. 373 ff.; Astrid Epiney, Die 

volkerrechtliche Verantwartlichkeit von Staaten 

fiir rechtswidriges Verhalten im Zusammenhang 

mit Aktionen Privater, Baden-Baden, 1992, 
pp. 20S ff. 

24 See Christian Tomuschat, "Gegen-
wartsprobleme der Staatenverantwortlichkeit in 
der Arbeit der Vblkerrechtskommission der 
Vereinten Nationen", Georg Ress und Torsten 
Stein (eds.l, Vortriige, Reden und Berichte aus 

dem Europa-Institut der Universitiit des 

Saarlandes, No. 311, in part icular p. 30: "Eine 
reine objektive Haftung wiirde allen Traditionen 
widersprechen . Die Staaten miissen sich in 
angemessener Weise bemiihen, ihre bestehen-
den Verpflichtungen zu erfiillen und Schaden 
von fremden Staaten fernzuhalten. Von einer 
Verletzung kann immer nur die Rede sein, 
we nn nicht die gebotene Sorgfalt aufgewandt 
wird." - See also the decision of the I.e.J. in the 
Corfu Channel case, which showed that the 
(Albanian) government could have com plied 
with its obligations of care and information and 
that the State was liable. Corfu Channel Case, 
I.e.J. Reports 1949, pp. 18 ff.; and Andrea Gattini, 
Zufall und force majeure im System der 

Staatenverantwortlichkeit anhand der ILC­

Kodi{ikationsarbeit, Berlin, 1991, p. 262_ 
25 Draft articles provisionally adopted by the 

Drafting Committee of the International Law 
Commission, A/CN.4/L.S69, 4 August 1998. 
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in the event ofcontinuity of the subject.26 And, finally, a government is also 

free to assume express responsibility for the acts ofprivate individuals after 

it has overcome the emergency situation.27 

2. Responsibility of individuals under criminal law 

Having seen that, in principle, the "failed State" does not in 

itself appear liable for breaches of international law, we now come to the 

second question, namely whether individuals can be held criminally liable 

for such breaches. We are faced here with the relatively new phenomenon 

ofinternational law itself providing for the punishment of certain kinds of 

human conduct or calling on the States to prosecute such offences. For 

these cases, it regularly stipulates a universal jurisdiction. This means that if 
such crimes against international law are committed in a "failed State" 

where the judiciary has collapsed, prosecution and punishlnent may be 

effected by any third party State (or, where so empowered, an international 

organization such as the United Nations) .28 Accordingly, in the event of 

serious offences against peace and human rights, as well as certain crinles 

of a specifically cross-border nature, crinllnal jurisdiction is extended to 

the whole community of States under the principle of universal law 

(Weltrechtsprinzip) . 

26 Article 15 reads as follows: 
"1. The conduct of an insurrectional move· 

ment which becomes the new government of a 
State shall be considered an act of that State 
under international law. 

2. The conduct of a movement. insurrectional 
or other. which succeeds in establishing a new 
State in part of the territory of a pre·existing 
State or in a territory under its admin istration 
shall be considered an act of the new State 
under international law. 

3. This article is without prejudice to the attri· 
bution to a State of any conduct. however related 
to that of the movement concerned. wh ich is to 
be considered an act of that State by virtue of 
Articles 5 to 10.... Ibid. - See also Ian Brownlie. 
System of the Law of Nations: State 

Responsibility. Part 1. Oxford. 1983. pp. 177 ff.• 
and Yearbook of the International Law 

Commission. 1975/11. pp. 93 ff.• 99 ff.• 104. 

27 Article 15a reads: "Cond uct which is not 
attributable to a State under Articles 5. 7. 8. 8a. 
9 or 15 shall nevertheless be considered an act 
of that State under international law if and to the 
extent that the State acknowledges and adopts 
the conduct in question as its own." Op. cit. 

(note 25). 
28 After 24 Pakistani soldiers of the UN force 

in Mogadishu were lured into an ambush and 
killed. the Security Council confirmed "that the 
Secretary·General is authorized under resolu· 
tion 814 (1993) to take all necessary measures 
against all those responsible for the armed 
attacks ...• including against those responsible 
for publicly inciting such attacks. to establish the 
effective authority of UNOSOM II throughout 
Somalia. including to secure the investigation of 
their actions and their arrest and detention for 
prosecution. trial and punishment." Resolu· 
tion 837 (1993) of 6 June 1993. para. 5. 
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In recent years, moreover, international criminal law has been 

significantly strengthened through the establishment ofad hoc tribunals to 

prosecute persons responsible for crinles committed in the territory of the 

former Yugoslavia (1993)29 and in Rwanda (1994). 30 Then came a mile­

stone in the development of international law when on 17 July 1998 a 

diplomatic conference in Rome adopted the statute of an International 

Criminal Court (ICC) with universal jurisdiction, the treaty to come into 

force as soon as it has been ratified by 60 States.31 These international crim­

inal courts guarantee the independence and inlpartiality of the proceed­

ings, a situation which may not, as a rule, be expected ofa national judge 

confronted by the adherents of the "friendly" and "enemy" camps32 A new 

and particularly interesting development is that in all three cases - unlike 

the war crimes tribunals at Nuremberg and Tokyo after the Second World 

War - international jurisdiction has also been established for internal con­

flicts. The Rwanda Tribunal is expressly competent to judge serious 

ofiences against the minimum standards laid down for internal armed con­

flicts in the Article 3 common to the Geneva Conventiol1S.33 As far as the 

jurisdiction of the Tribunal for the formerYugoslavia is concerned, this 

competence was stated in the opinion handed down by the Appeals 

Chamber in the decision of 25 October 1995 in Prosecutor v. Dusko 

Tadic.34 The Rome Statute expressly provides for the prosecution of 

29 Resolution 827 (1993) of 25 May 1993,see 
I.l.M., Vol. 32, 1993, pp. 1203 ff. 

30 Resolution 955 (1994) of 8 November 1994 
and Statute of the ICTR,see I.l.M., Vol. 33, 1994, 
pp.1600 ff. 

31 See Christian Tomuschat, "Das Statut von 
Rom fUr den Internationalen Strafgerichtshof" , 
Die Friedens-Warte, Vol. 73, 1998, pp. 335 ff. 

32 See Daniel ThUrer, "Vom NUrnberger 
Tribunal zum Jugoslawien-Tribunal und weiter zu 
einem Weltstrafgerichtshof?", Schweizerische 

Zeitschrift fur internatianales und europiiisches 

Recht, 1993, pp. 491 ff. 
33 In accordance with Article 4 of the Statute 

of the Rwanda Tribunal (ap. cit., note 30) - and 
this is its special innovation - the Tribunal is 
authorized to prosecute serious offences against 
Article 3 common to the Geneva Conventions 

and against Additional Protocol II. In contrast to 
the Tribunal for the former Yugoslavia, there is in 
this case a clear extension of the responsibility 
of the individual under international criminal law 
into the purely internal domain . For this and 
interesting parallel developments wi th regard to 
the law on chemical and biological-bacteriologi-
cal weapons or mines, see especially Theodor 
Meron, "International criminalization of internal 
atrocities", A/fL, Vol. 89, 1995, pp. 554 ff. 

34 Gp. cit. (note 19), para. 89 in connection 
with para. 137. The Tribunal held, inter alia, that 
civil wars have become more frequent and more 
cruel and that third party States are also directly 
or indirectly involved . In addition, greater atten-
tion had to be paid to the protection of human 
rights since the adoption of the Universal 
Declaration of Human Rights of 1948. 
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breaches of Article 3 common to the Geneva Conventions,35 with situa­

tions of"internal disturbances and tensions" being specifically excepted.36 

Other serious breaches of the laws and customs of war applicable in inter­

nal armed conflicts are also designated as crimes subject to the jurisdiction 

of the ICCY With regard to violations of Article 3 COl11l11on to the 

Geneva Conventions, it is stated that: "Nothing in paragraph 2 (c) and (e) 

shall affect the responsibility ofa Government to maintain or re-establish 

law and order in the State or to defend the unity and territorial integrity 

of the State, by all legitimate means."38 The jurisdiction of the ICC is C0111.­

plementary to national criminal jurisdictions.39 In principle, the compe­

tence of the ICC applies only where the State itself is unwilling or unable 

to carry out the investigation or prosecution.40We can see in this the strug­

gle to reach a compromise between State sovereignty and the concern of 

international law to bring about respect for certain fundamental norms for 

the protection of human beings. The result is a strengthening of the ten­

dency to take decisive action directly on the internal structures of"failed 

States" through norms and organizational measures. How effective the 

ICC will be is going to depend on the nwnber of States which decide to 

ratifY it,41 as well as on how the provisions are interpreted and applied in 

specific cases. 

In can be seen from the foregoing that, in the field of interna­

tional criminal law too, further inroads have been made into the internal 

sphere of competence of the State. In particular, the Tribunals for the for­

merYugoslavia and for Rwanda have also been created to take the place of 

a judiciary which has collapsed or is no longer functioning, i.e. to fill a 

"sovereignty vacuum".This is in contrast to the war crimes tribunals estab­

lished after the Second World War, which were chiefly intended to counter 

35 Article 8.2(C) of the ICC Statute. 
36 " ... situations of internal disturbances and 

tensions. such as riots. isolated and sporadic 
acts ofviolence or other acts of a similar nature." 
Article 8.2(d) of the ICC Statute. 

37 Article 8.2(e) of the ICC Statute. Exception 
is made for "situations of internal disturbances 
and tensions. such as riots. isolated and spo-
radic acts of v iolence or other acts of a similar 
nature" . Article 8.2(f). first sentence. Application 
is described as follows: "It applies to armed con-

flicts that take place in the territory of the State 
when there is protracted armed conflict between 
governmental authorities and organized armed 
groups or between such groups." Article 8.2(f). 
second sentence. 

38 Article 8.3 of the ICC Statute. 
39 Ibid.• Article 1. 

40 Ibid.• Article 17. 
41 As at 1 November 1999. the Statute had 

been rati fied by Senegal. Trin idad and Tobago. 
San Marino and Italy. 
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the misuse ofState sovereignty whereby the representatives ofgovernment 

authority were given immunity against prosecution.Though the deterrent 

effect ofindividual criminal liability must not be overestimated, this princi­

ple represents one of the most significant powers of international criminal 

law in the chaotic circumstances of"failed States". It subsists even in the 

context ofStates which are no longer capable offunctioning and where, as 

we have seen, the responsibility of the State is essentially ruled out. 

III. Catalyst for the present state of international law and 
prospects for further development 

If a country is attacked from the outside, the people draw closer together. 

In an internal conflict, the beastly nature ofpeople is revealed. They turn 

out to be able to kill children. 

Elderly woman in Georgia 

[ would like to say how important the level of awareness among people is 

to enforce a law. There are a lot ofpeople who unfortunately do not know 

about these rules, these laws. They become victims themselves ... when 

harm is inflicted on them.They think this is normal. They think this is how 

it should be, that this is life, because they are ignorant. 

Woman in Lebanon whose husband is missing 

So far, we have been trying to describe and analyse the phe­

nomenon of the "failed State" and to evaluate it in terms of the current 

framework ofinternational law. The time has now come to conclude this 

task with a look at the prospects for the future. Has the end of the Cold 

War - like the end of the First and Second World Wars - brought us up 

against a change ofparadigm in the international order? Do we now stand, 

as is sometimes asserted, on the threshold of a new epoch or will the 

emerging developments prove to be of a more gradual evolutionary 

nature? In this connection, we shall seek to add a number of observations 

with regard to the phenomenon of the "failed State". In our introduction, 

we noted that in "borderline situations", like the present one, international 

law and constitutional law can only be considered as a whole. Returning 

to this theme, I should like to raise two questions: 
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1. In the light of the developments discussed, how does inter­

national law stand at present and how could it be reinforced to respond 

more effectively to the challenges set forth in this article? 

2.What can be done internally to establish stable and endur­

ing constitutional structures in States where authority has been eroded or 

has collapsed altogether? 

Development trends at the international level 

From the international perspective, we will present a number 

of remarks on the general trends now apparent, focusing on the themes 

"centrality of the State", " transitional administrations", "human security" 

and "humanitarian action" .Then, de constitutione ferenda, we will raise a 

number of questions with regard to possible reforms within the interna­

tional system. 

1. General trends in practice 

a) Despite all the talk ofa new world order, the first and main 

result of our discussion seems to be that the traditional community of 

States has responded to the "failed State" problem by an attitude of consol­

idation and stabilization. The centrality of the State as the basic building 

block of the international order has been confirmed. Even when States 

have collapsed, their borders and legal personality have not been called 

in question. Such "fictitious" States have not lost their membership of 

international organizations and, on the whole, their diplomatic relations 

have remained intact. Though they are unable to enter into new treaty 

obligations, the international law treaties they have concluded remain 

in force. Moreover, there has never been any question offorcible ("human­

itarian") intervention by neighbouring or other militarily stronger 

States. 

b) Nevertheless, though the predominant inlpression is one of 

stability, there are also signs of dynamic development. Foremost among 

them is the establishment of various transitional administrations by the 

UN Security Council. There is nothing new about institutions of this 

kind. For example, the League of Nations placed various areas, such as the 

Saarland and Danzig, under international control. Early instances from the 

UN period were the trusteeship over West Irian and the plans for the 

internationalization ofJerusalem and Trieste. In recent years, however, such 
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administrations have not only increased in number but have also gained 

considerably in quality and scope. In the UN Secretary-General's 

Supplement to an AgendaJar Peace, we read: 

"The negotiated settlements involved not only military arrange­

ments but also a wide range of civilian matters. As a result, the 

United Nations found itself asked to undertake an unprecedented 

variety of functions: the supervision of cease-fires, the regroupment 

and demobilization offorces, their reintegration into civilian life and 

the destruction of weapons; the design and implementation of 

de-mining programmes; the return of refugees and displaced per­

sons; the provision of humanitarian assistance; the supervision of 

existing administrative structures; the establishment of new police 

forces; the verification of respect for human rights; the design and 

supervision of constitutional, judicial and electoral reforms; the 

observation, supervision and even organization and conduct ofelec­

tions; the coordination of support for economic rehabilitation and 

reconstruction." 42 

The multifunctional peace-keeping operations hitherto 

deployed by the UN have met with varying degrees of success: some, such 

as the UNTAC operation in Cambodia, were by and large successful, at 

least up to the holding of the elections in 1993; others, such as UNOSOM 

I and II were more problematic. Even ifsuitable models should need to be 

tried out again in future cases, it would seem that this area offers great 

potential for the development of international law which could, under 

favourable circumstances, be fulfilled increasingly not only on the universal 

but also on the regional level. 

c) A further shift of emphasis in the most recent practice of 

the UN and especially the Security Council relates to the question of 

human security. Here, it seems that the threshold for intervention in the 

internal affairs of a State under Article 39 and Article 2, para. 7, of the 

Charter has been lowered. Intervention would now appear to be justified 

in the view of the international law community if there are systematic 

human rights violations or a serious disregard of the obligation to make 

democratic reforms of government. This is the recommendation of the 

42 Boutros Boutros Ghali, Supplement to an 
Agenda for Peace, United Nations, New York, 

1995, p. 11. 
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Commission on Global Governance in a recently published book Our 

Global Neighbourhood: 

"Where people are subjected to massive suffering and distress, how­

ever, there is a need to weigh a state's right to autonomy against its 

people 's right to security. Recent history shows that extreme cir­

cumstances can arise within countries when the security ofpeoples 

is so extensively imperilled that external collective action under 

international law becomes justified. Such action should always be 

taken as far as possible with the consent of the authorities in the 

country but this will not always be possible .. . It is important that any 

such action should be a genuinely collective undertaking by the 

world community - that is it should be undertaken by the United 

Nations or authorized by it and carried out under its control, as the 

UN so vigorously tried to ensure in the former Yugoslavia."43 

This might be the case if the Security Council- which has 

been accorded such exaggerated significance in the post-Cold War eupho­

ria - were to be rendered once again incapable of action and largely sup­

planted by the General Assembly through a resurrection of the "Uniting 

for peace" resolution. 

d) Another new approach apparent in the latest practice of 

the UN is the way in which the political organs of the organization or its 

peace-keeping forces have taken to handling humanitarian operations. 

Thus, in various cases, the UN has applied mandatory sanctions against a 

State under ChapterVIIofthe Charter while at the same time conducting 

humanitarian operations as a mark of neutrality and impartiality. The 

resulting difficulty in identifYing its true role leads to the UN being seen 

(at least locally) in an unfavourable light. In quite general terms, it might be 

asked whether the UN is not creating an unfortunate combination ofjus 

in bello with jus ad bellum and whether it might not be better in hlture to 

seek new arrangements for a "division of powers" with the specifically 

humanitarian organizations and institutions. 

Questions concerning the relationship between humanitarian 

and political action will arise in future in a far wider and more fundamen­

43 The Commission on Global Governance, 
Our Global Neighbourhood, Oxford, 1995, pp. 71 

ff. 
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tal context.The load ofthe many humanitarian projects added to the UN's 

other operations was perhaps heaviest during the period in office of 

Secretary-General Boutros Boutros Ghali and is demonstrated in particu­

lar by the cases mentioned here. In recent years States themselves have 

increasingly emerged to take over the role of"humanitarian players". Apart 

from the "minimalists" who are satisfied by merely not violating humani­

tarian law, there are also "maximalists" who are fired by the ambition of 

actively helping to end the use of force and to settle conflicts at the same 

time as providing humanitarian aid. 

In Kosovo, NATO has even gone so far as to conduct what is 

sometimes called a "humanitarian war" . In this new situation the question 

arises whether the aims, roles and methods ofcertain humanitarian players 

need to be reconsidered.With this in mind, the following remarks could 

be made: 

• 	 The goals of humanitarian players, namely to protect and assist the vic­

tims - all victims - ofarmed conflicts have not changed. 

• 	 Even though there is a tendency for States and international organiza­

tions to give a more human perspective to political action, care must 

conversely be taken that the humanitarian operations of institutional 

organizations specially set up for such work are not politicized. The 

actual methods used by humanitarian players are "non-political" , i.e. 

politically neutral, and their task is to protect and assist victims ofarmed 

conflicts impartially, i.e. taking into consideration only the degree ofsuf­

fering and need. 

• 	 In order to carry out their specific tasks convincingly, the humanitarian 

players require independence. They should not become instruments of 

States, international organizations or other political powers which 

would absorb them into their (political and military) spheres ofactivity. 

• 	 In the modern political environment the independence of the humani­

tarian processes can no longer be secured by "splendid isolation". 

Nowadays it is far more important that humanitarian players be 

regarded as autonomous when carrying out their specific mandates in 

conjunction with the many other players who share the common goal 

ofputting an end to force and creating the conditions required to estab­

lish a stable and just order. Today political practice faces a special chal­

lenge, both long-term and short-term, to develop mechanisms and 

procedures which will allow a coordination of political, military, 
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humanistic and judicial activities and, from a "holistic" point of view, 

preserve the scope needed to work autonomously. 

• 	 Finally, it is important that politics should be aware of its original basic 

task, nan1ely to prevent and combat the causes ofconflict. Humanitarian 

activism is not a substitute for the prin1ary responsibility of the State to 

guarantee a peaceful and equitable life together. 

2. Proposals for institutional reform 

At the horizontal level, the system has thus shown a general 

strengthening of the trend towards mutual interdependence and, in the 

vertical dimension, a certain expansion in the responsibilities of the UN. 

Nevertheless, it might still be asked whether the time has not come for 

constitutional or structural changes of a more far-reaching nature. 

a) One suggestion is that responsibility for States in complete 

disarray should be transferred under a new mandate to the UNTrusteeship 

Council, now that the las t trust territory has achieved independence 

(palau, 1994).This would obviously require an amendment to the Charter. 

Alternatively, would it not be possible to set up a new institution separate 

from the tradition of decolonization, with the task of drawing together 

peoples which are at odds with each other and supporting efforts for the 

establishment ofState structures?44 Such an institution could take the form 

ofan organ or agency of the UN, an international organization or perhaps 

even an NGO along the lines of the ICRC. In this case, it would be 

important to give appropriate representation not only to the African and 

Asian States but also to the former European colonial powers in view of 

their specific experience in this field. 

b) Should a rapid reaction force be made available to the 

Security Council - as the Secretary-General has asked - in order to 

permit timely peace-keeping or peace-enforcement operations to be car­

ried out in emergencies? 

44 See Christian Tomuschat, " International and Practice, Essays in Honour of Eric Suy, The 
crimes by States: An endangered species?", Hague/Boston/London, 1998, pp. 253 ff. , 269 f. 
Karel Wellens (ed.), International Law: Theory 
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Measures for the re-establishment of State institutions 

From our survey ofpresent and possible future developments 

on the international level it is clear that, while there has been a certain 

evolution, the overall picture is one ofefforts to maintain and preserve the 

State as the central reference point of the international system. However, 

while the State as such has seen its existence justified, it still remains to be 

asked what ways and means can be used at the internal level to re-establish 

failed or failing States. As the causes of the crisis are usually endogenous in 

nature, it follows that internal forces should be harnessed for the process of 

recovery.The cases ofJapan and Germany after the Second World War can­

not be adduced as precedents for modern practice as there is no compari­

son with the resources and energies then available to these countries for 

their constitutional, social and economic reconstruction. 

Two models may be proposed for the reconstitution of today's 

"failed States". The first of these is the formula adopted by England after 

the Civil War in the seventeenth century and by many continental coun­

tries after the ThirtyYears War: i.e. the establishment of Leviathan to over­

come and tame the internal powers that be, not as an end in itself but 

rather to prepare the way for the later establishment of a liberal 

power-sharing constitutional State. In the forefront of any such enterprise 

is the need to secure the State monopoly of power, with top priority in 

time and resources being assigned to the police and judiciary.The history 

of the development of criminal law in Germany as a means to overcome 

the old feudal system offers interesting parallels in this connection.45 The 

apparatus established by newly stabilized States for the exercise ofauthority 

must be gradually extended in order to provide an effective system ofpub­

lic services.To promote the welfare of the people, this system will also per­

mit the resumption of relations formerly maintained with international 

development and social work organizations. 

The second approach would be an attempt of the people to 

rebuild the State progressively from the ground up through self-established 

structures within the framework ofcivil society In this way, the conscious­

ness of the public and the will of the State could come together and crys­

45 See Eberhard Schmidt, Einfilhrung in die 

Geschichte der deutschen Staatsrechtspf/ege, 

3rd ed., Giittingen,1983, pp. 47 ff., 87 ff. 
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tallize around various points, for example in such domains as transport 

(roads, ports, airports), health (hospitals), education, agriculture, local gov­

ernment or other tasks and institutions of the public and private infrastruc­

ture and thus mobilize popular energies in favour of reconstruction. Partial 

arrangements could give an impetus to the creation of a comprehensive 

public sector and representative institutions, which - whether on a fed­

eral or decentralized basis - would alone permit government to acquire 

the necessary legitimacy in the long term. 

History provides us with examples of both forms of 

nation-building through a new social contract and legal engineering. 

However, neither could be realised in a pure form. The ideal of a sponta­

neous upsurge and coordination of social forces is a rather romantic 

notion: free and creative forms of social cooperation tend to flourish not 

so much in the ruins ofa "(wed State" as in situations where free scope is 

available within an organized whole. One authority has written: "Civil 

organizations depend upon the state for the creation of certain basic con­

ditions. This implies that associationallife will not automatically spring up 

where the state's collapse is beyond the control ofthe political elite. Rather, 

civil society is most likely to fill institutional gaps where the retreat of the 

state is intended, planned and graduated."46 

On the other hand, for reasons of human rights and 

self-determination, Leviathan. is a highly uninviting prospect, even as a stop­

gap.What we need to find are two things: firstly, combined solutions which 

pernlit the creation of gradually civilizing forms of human coexistence 

and, secondly, the will to achieve political cohesion. Both of these are cru­

cial in bringing about a modern State, driven by principle and based on 

tolerance and the ability to compronlise. At the same time, it is necessary 

to ensure the promotion of a political culture and a sense of collective 

identity. As a rule, the external forces ofpublic and private life can provide 

nothing more than help towards self-help. 

The problem of the "failed State" which we have considered 

in this article may perhaps, with hindsight, come to be seen as nothing 

more than an isolated episode in the llistory of international law. 

46 Michael Bratton, "Beyond the State: Civil 
society and associational life in Africa", 
Associations Transnationa{es, 1991, p. 137. 
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N evertheless, this complex phenomenon, which is so difficult to fit into 

our traditional framework oflegal thought, poses fundamental challenges 

to the order of international and constitutional law. Moreover, we have to 

ask whether these cases of the collapse of States - however sporadic they 

may appear on the surface - are not the expression of a much deeper 

potential threat to our civilization. Faced with the collapse oflaw and order 

and political civilization, we are forced to ask whether such autistic aggres­

sion is a basic human instinct. 

In an essay written in 1930, Freud wrote: "Homo homin.i lupus. 

Who in the face of all this experience of life and history, will have the 

courage to dispute this assertion?"47 

He continued: "The existence of this inclination to aggres­

sion, which we can detect in ourselves and justly assume to be present in 

others, is the factor which disturbs our relations with our neighbour and 

which forces civilization into such a high expenditure [of energy]. In con­

sequence of this primary mutual hostility of human beings, civilized soci­

ety is perpetually threatened with disintegration. The interest of work in 

common would not hold it together; instinctual passions are stronger than 

reasonable interests."48 

Freud concludes: "This aggressive instinct is the derivative and 

the main representative of the death instinct which we have found along­

side of Eros and which shares world-dominion with it. And now, I think, 

the meaning of the evolution of civilization is no longer obscure to us. It 

must present the struggle between Eros and Death, between the instinct of 

life and the instinct of destruction, as it works itself out in the human 

species. This struggle is what all life essentially consists of, and the evolution 

of civilization may therefore be simply described as the struggle for life of 

the human species."49 

Though its fragility is regularly revealed, the State based on 

the rule oflaw, thanks to the force of effective authority and the legitimacy 

thereof, has largely been able to control the destructive instincts of some 

sections ofmankind and to provide support for the blossoming of the con­

structive "instinct of life". As far as civilization is concerned, its contribu­

47 The Standard Edition of the Complete 4B Ibid., p. 112. 
Psychological Works of Sigmund Freud, Toronto 49 Ibid, p. 122. 
1961 (reprinted 1978), Vol. XXI, p. 111 
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tion, together with that of international law, has been to bring about objec­

tive systems of order separated and distanced from group identities. Our 

own modern State system has emerged out of the many different sources 

of power of the mediaeval empire. However, the age which now stands 

before us will be marked by a steady waning of the old sovereign State50 

and could lead to a new proliferation and fragmentation of socio-political 

forces. Thus, one of the main challenges will be to transpose the achieve­

ments of the constitutional state system to the international level, so that 

mankind is saved from sliding back into the barbarity of the past and that 

today's "failed States" remain an isolated phenomenon. 

Can we draw any general conclusions from all of this? One 

interesting point is that the borderline situations we have been dealing 

with bring back into clear focus the civilizing value of the State as a source 

of its own internal law and order and as a member of the international 

community based on the rule of law. Particularly instructive also was the 

observation that international law is consistently striving to ensure recog­

nition for the statehood of"failed States" and to restore their institutions . 

• 

Resume 

L'« Etat destructure » et le droit international 
par DANIEL THURER 

L'« Etat destructure ,> (,Jailed State") est caracterise par I'absence de 

toute structure <!Ificielle qui soit capable de garantir I' ordre et la justice. Un 

« Etat sans gouvernement Ii est toujours Ie resultat de situations de violence 

non-controUe qui empechent les autorites constituees deJonctionner correcte­

ment. Le phenomene n'est certes pas nouveau, mais les quelques exemples 

actuels d' «Etats destnlctures Ii rappellent lafragilite de tout ordre constitue, 

de l'Etat du droit . L'auteur examine les problemes poses par les Etats sans 

gouvernement, tant sous I'angle du droit international que sous celui des 

50 Christoph Schreuer, "The waning of the international law?", European Journal of 

sovereign State: Towards a new paradigm for International Law, 1993, pp. 447 ff. 
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principes generaux du droit constitutionnel. ns'interesse particulierement 

au comportement de la communaute internationale face aces situations. 

Est-il concevable que, dans de tels cas, les (autres) Btats ou les Nations 

Unies puissent assurer un respect minimal de la dignite et de la sCcurite de 

la personne humaine ? QueUes sont les possibilites pratiques pour mettre en 

a:uvre les garanties accordees par les traites relatifs aux droits de l'homme 

ou par Ie droit international humanitaire ? L'auteur arrive ala conclusion 

que les quelques exemples de 'Jailed States" n'annoncent pas la fin de 

I'Btat en tant que tel. Toutifois, beaucoup de questions restent posees, qui 

demandent une reponse, afin de permettre une evolution des institutions 

tenant compte des contraintes de notre temps. 
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Economic sanctions: 
legal and policy constraints 

I
N its first 45 years, the United Nations Security Council adopted 

resolutions on economic sanctions in only two cases : Rhodesia 

(1966) and South Africa (1977) . Since the end of the Cold War, the 

Security Council has increasingly resorted to collective economic 

sanctions. Sanctions have been imposed on Iraq, the former Yugoslavia, 

Haiti, Somalia, Libya, Liberia, Angola, Rwanda and Sudan. As can be seen 

from these examples, UN sanctions may be imposed in peacetime as well 

as in times of armed conflict. 

In recent years humanitarian organizations, including the 

International Committee of the Red Cross, have become concerned 

about sanctions, particularly comprehensive trade sanctions, because of 

their humanitarian consequences. During their field operations, these 

organizations have been able to observe the severe humanitarian conse­

quences ofsome of the sanctions regimes mentioned above. Sanctions may 

adversely affect not only the humanitarian situation of the population of 

the target State but also the delivery of humanitarian assistance. 

Because of the increasing frequency with which the interna­

tional community resorts to economic sanctions and because of their 

humanitarian consequences, it is important to examine the legal frame­

work within which sanctions may be imposed, legal limitations on their 

imposition and policy reasons for calling for limitations on the Security 

Council's exercise of its power to impose sanctions. 

ANNA SEGALL is a member of the leRe Legal Division. The views expressed in this 

article are those of the author and do not necessarily reflect the views of the leRe. 



ECONOMIC SANCTIONS: LEGAL AND POLICY CONSTRAINTS 

Legal framework - Chapter VII ofthe United Nations 
Charter 
The Security Council can call for collective economic sanc­

tions under Article 41 of the UN Charter if it has first determined, under 

Article 39, the existence ofa threat to the peace, breach of the peace, or act 

of aggression, and if the sanctions are imposed to maintain or restore inter­

national peace and security. 

Before reviewing the legal and policy considerations limiting 

the Security Council's power to impose economic sanctions, it is impor­

tant to put the Council's sanctions power in its legal and political frame­

work. The purposes for which the United Nations was established are set 

out in Article 1 of the Charter. The principal purpose is undoubtedly the 

maintenance of international peace and security, which Article 1.1 envis­

ages as occurring through the procedures set out in ChapterVI for the 

pacific settlement ofdisputes or the collective enforcement measures pro­

vided for in ChapterVII. 

If the Security Council determines the existence of a threat 

to the peace, breach of the peace, or act of aggression, it shall make recom­

mendations or decide on measures to maintain or restore international 

peace and security. I These may be measures under Article 41 "not involv­

ing the use of armed force", such as economic sanctions, or measures 

under Article 42 involving "such [military] action ( .. . ) as may be necessary 

to maintain or restore international peace and security". 

Limitations on sanctions 

Under the UN Charter and international law 

There is an argument that the Security Council is not obliged 

to give effect to hwnan rights law or international humanitarian law when 

it inlposes collective economic sanctions under Article 41 of the UN 

Charter. This argument is based on the wording ofArticle 41,2 which 

1 Charter of the United Nations, Article 39. Nations to apply such measures. These may 
2 Article 41 of the UN Charter reads as include complete or partial interruption of 

follows: " The Security Council may decide what economic relations and of rail, sea, air, postal, 
measures not involving the use of armed force telegraph ic, rad io, and other means of communi· 
are to be employed to give effect to its decisions, cation, and the severan ce of diplomatic rela· 
and it may ca ll upon the Members of the United tions" . 
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appears to give the Security Council unfettered power in relation to the 

imposition ofeconomic sanctions (provided the threshold requirement ofa 

threat to the peace, breach of the peace or act ofaggression is satisfied and 

the purpose of the sanctions is to maintain or restore international peace 

and security), and on Articles 1.1, 25 and 103 of the Charter.3 This interpre­

tation suggests not only that collective enforcement measures taken by the 

Security Council can override the separate treaty obligations ofMember 

States under international human rights and humanitarian law, but also that 

the Council is not bound by principles ofjustice and international law in its 

application of collective economic sanctions under Article 41 . 

This argument has not prevailed and it is evident and gener­

ally accepted that the Security Council is bound to observe the principles 

of human rights law and international humanitarian law when designing, 

monitoring and reviewing sanctions regimes.4 The power to impose sanc­

tions must be viewed in the context of the UN Charter as a whole and 

should be exercised in accordance with the purposes and principles of the 

Charter, which include the promotion ofhunlan rightsS and the prevailing 

norms of international law.6 

3 Article 1.1 of the Charter provides that the 
purposes of the United Nations are interaiia to 
maintain international peace and security 
through the use of collective security measures 
and the promotion of the peaceful settlement of 
disputes. Article 25 states that "Members of the 
United Nations agree to accept and carry out the 
decisions of the Security Council in accordance 
with the present Charter". Article 103 provides 
that the obligations of Members of the United 
Nations under the Charter prevail over conflict· 
ing obligations under any other international 
agreement. 

4 There are difficulties with the argu ment 
based on the unfettered nature of the power in 
Article 41 and the language of Articles 103. 25 
and 1.1. In relation to Article 103. it is important 
to note that it applies only to conflicting obliga· 
tions under any other international agreement. 
This language does not extend to obligations 
under customary international law. Many of the 
obligations under the major human rights and 
international humanitarian law treaties should 

now be regarded as forming part of customary 
international law. 

5 The preamble to the Charter reaffirms faith 
in fundamental human rights and in the dignity 
and worth of the human person. Article 1.3 states 
one of the purposes of the UN to be to achieve 
international cooperation in promoting and 
encouraging respect for human rights and for 
fundamental freedoms for all. Article 55 provides 
that the UN shall promote universal respect for. 
and observance of. human rights and fundamen· 
tal freedoms for all. 

6 The notion that the Security Council should 
comply with human rights law and international 
humanitarian law when imposing economic 
sanctions is confirmed by Article 24 of the 
Charter. which gives the Security Council primary 
responsibility for the maintenance of interna· 
tional peace an d security (Article 24.1) but 
requires it to exercise its powers for the mainte· 
nance of international peace and security in 
accordance with the purposes and principles of 
the UN (Article 24.2). 
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To determine legal limitations on the imposition ofeconomic 

sanctions in times ofarmed conflict, it is necessary to look at the provisions 

of international humanitarian law and the non-derogable provisions of 

human rights law.To determine legal limitations on the imposition ofeco­

nomic sanctions in peacetime, it is necessary to look at human rights law. 

On the basis of human rights law and international humanitarian law, and 

of elementary considerations of humanity, many authors have argued that 

a sanctions regime should not bring the standard of living of a significant 

segment of the population below subsistence level.? Along the same lines, 

others have argued that sanctions may not deprive people of the basic 

human right to life and survival.s 

A growing acceptance of this approach - that there are lim­

its to the extent of suffering which sanctions may legitimately cause ­

can be seen from recent practice and statements of the Security Council 

and the UN Committee on Economic, Social and Cultural Rights, reso­

lutions on economic sanctions adopted by the 26th International 

Conference of the Red Cross and Red Crescent, and the Statement of the 

Inter-Agency Standing Committee on the humanitarian impact of sanc­

tions. 

Limitations under international law - in times of armed 

conflict 

International humanitarian law does not refer specifically to 

economic sanctions, nor deal with their effects on the civilian population. 

However, when sanctions are imposed in the context of an armed con­

flict - whether international or internal - general rules on the protec­

tion of civilians against the effects of military operations do apply.9 Thus 

7 See L.F. Damrosch , "The civilian impact of 
econom ic sanctions", Enforcing Restraint: 

Collective Intervention in Internal Conflicts, 

Council on Foreign Relations Press, New York, 
1993; and M. Kulissa, "Von Marchen und 
Mechanismen: Gefahren und Chancen der 
Sanktionen des Sicherheitsrats", Vereinte 

Nationen, Vol. 3, 1996, pp. 89'96. 

8 G.A. Lopez and D. Cortright, "Economic 
sanctions and human rights: Part of the problem 

or part of the solution ?", International/oumal of 

Human Rights, Vol. 1, No.2, 1997. p. 8. 

9 See H.·P. Gasser, "Collective economic sanc· 
tions and international humanitarian law - An 
enforcement measure under the United Nations 
Charter and the right of civilians to immunity: An 
unavoidab le clash of policy goals ?",leitschrift 

fUr ausliindisches iiffentliches Recht und 

Viilkerrecht. Vol. 56. 1996. pp. 871'904. 
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the decision to impose such measures must take international humanitar­

ian law into account, in particular the rules relating to medical and food 

supplies to different categories ofprotected persons. 

A comprehensive sanctions regime, indeed any regime of 

sanctions which is capable ofaffecting the civilian population, must pro­

vide for "humanitarian exceptions". This is necessary whether the sanc­

tions are imposed by a State or by the Security Council. States and the 

Security Council are bound to take into account the relevant rules on the 

protection of the civilian population, and of vulnerable groups within the 

civilian population, against the effects of armed conflict. 

These rules can be summarized as follows: 

1. The prohibition on starvation of the civilian popula­

tion 

Civilians may not be deprived of a~cess to supplies essential to 

their survival; starvation ofcivilians as a method ofwarfare is prohibited. 10 

It is therefore prohibited to impose a blockade, siege or regime of eco­

nomic sanctions with the purpose of causing starvation an"long the civil­

ian population. 11" 

2. The right to humanitarian assistance 

Civilians have a right to receive humanitarian assistance. This 

right is assured in two ways: by provisions requiring States, subject to cer­

tain conditions,1 2 to allow the passage of relief goods, and by provisions 

10 Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to 
the Protection of Victims of International Armed 
Conflicts (Protocol I), of 8 June 1977, Articles 54, 

69 and 70; Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to 
the Protection of Victims of Non· lnternational 
Armed Conflicts (Protocol II) , of 8 June 1977, 

Article 14. 

11 The applicability to naval blockades of the 
prohibition on starvation is affirmed by the 1994 

San Remo Manual on International Law 
Applicable to Armed Conflicts at Sea (San Remo 
Manual), which, although not legally binding, 
represents a modern restatement of the laws 
applicable to naval warfare: 

"102. The declaration or establishment of a 
blockade is prohibited if: 

(a) it has the sole purpose of starving the civil· 
ian population or denying it other objects essen· 
tial for its survival; or 

(b) the damage to the civilian population is, or 
may be expected to be, excessive in relation to 
the concrete and direct military advantage antici· 
pated from the blockade". 

Published in IRRC, No. 309, November· 
December 1995, pp. 595·637. 

12 Amongst these conditions, the State allow· 
ing passage must be satisfied that there are no 
serious reasons for fearing that conSignments 
may be diverted from their destination, that 
there is effective control over the operation, that 
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allowing humanitarian agencies to provide assistance, subject to the con­

sent of the parties. The provisions differ according to whether the armed 

conflict is international or non-international. 

In international armed conflicts, the following rules apply: 

(i) 	 States shall allow the free passage of: 

- medical and hospital consignments and objects necessary for 

religious worship intended only for the civilian population; and 

- essential foodstuffs, clothing and tonics intended for children 

under 15, expectant mothers and maternity cases. 13 

(ii) The rule in paragraph (i) above has been extended by Additional 

Protocol I of 1977, which provides that humanitarian and in1partial 

relief actions shall be undertaken, subject to the agreement of the 

parties concerned, if the civilian population is not adequately pro­

vided with clothing, bedding, means ofshelter, other supplies neces­

sary to their survival and objects necessary for religious worship. 14 

The parties to the conflict and all States shall allow and facilitate pas­

sage of these relief consignments, equipment and personne1.15 The 

parties to the conflict shall protect relief consignments and facilitate 

their rapid distribution. 16 

(iii) The ICRC and other in1partial humanitarian organizations may, 

subject to the consent of the parties to the conflict, undertake human­

itarian activities for the protection and relief ofprotected personsY 

In non-international armed conflicts, the following rules apply: 

(i) Humanitarian and impartial relief actions shall be under­

taken, subject to the consent of the State concerned, if the civilian 

population is suffering undue hardship owing to a lack of the sup-

no definite advantage may accrue to the military 
efforts or economy of the enemy and that distri· 
bution will be carried out under the supervision 
of the Protecting Power or the ICRe. See Geneva 
Convention relative to the Protection of Civilian 
Persons in Time of War, of 12 August 1949 
(Fourth Convention), Article 23, and Protocol I, 
Article 70. 

13 Fourth Convention, Article 23. 
14 Protocol I, Article 70.1. Protocol I has not 

been ratified by two major Security Council pow· 
ers: the US and France. The French government, 

however, has announced its intention to ratify, 
and the US Annotated Supplement to the 
Commander's Handbook on the Law of Naval 
Operations (NW9A) states that the prohibition of 
starvation as a means of warfare "should be 
observed and, in due course, recognized as cus· 
tomary law". 

15 Protocol I, Article 70.2 
16 Protocol I, Article 70.4 
17 Articles 9/9/9/10 common to the 1949 

Geneva Conventions. 

http:personne1.15
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plies essential for its survival, such as foodstuffs and medical sup ­

plies. 18 

(ii) The ICRC and other impartial humanitarian organizations may 

offer their services to the parties to the conflict. 19 

3. Relief supplies in naval blockades 


The same principles apply to naval blockades, that is: 


(i) States must allow the free passage of essential foodstuffs for chil­

dren, expectant mothers and maternity cases and of medical goods 

and objects necessary for religious worship for the civilian popula­
tion generally.20 

(ii) Humanitarian and inlpartial relief actions shall be undertaken, 

subject to the agreement of the parties concerned.21 

These obligations are stated more forcefully in the San Remo 

Manual, which provides that the blockading power must allow transit of 

relief shipments through the blockade.22As indicated in the Commentary 

on the San Remo Manual, however, the issue as to whether such an oblig­

ation exists under the Protocol is still heavily debated.23 

18 Protocol II, Article 18.2. 
19 Article 3 common to the 1949 Geneva 

Conventions. 
20 Fourth Convention, Article 23. 
21 Protocol I, Article 70. It shou ld be noted 

that the expression "subject to the agreement of 
the parties" does not give the parties absolute 
freedom to refuse their agreement to relief 
action. This was made clear at the 1974'1977 
Diplomatic Conference, where it was stated that 
"a Party refusing its agreement must do so for 
valid reasons". See commentary on Article 70, 
Protocol I, in Y. Sandoz/C. Swinarski/ 
B. Zimmermann (edsl, Commentary an the 

Additional Protocols of 8 June 1977 to the 

Geneva Conventions of 12 August 1949, 

ICRC/Martinus Nijhoff, Geneva, 1987, para. 
280 5. 

22 The relevan t provisions of the San Remo 
Manual are as follows: 

"103. If the civilian population of the block· 
aded territory is inadequately provided with food 
and other objects essential for its survival, the 
blockading party must provide for free passage 

of such foodstuffs and other essential supp lies, 
subjectto: 

(al the right to prescribe the technical 
arrangements, including search, under which 
such passage is permitted; and 

(bl the condition that the distribution of such 
supplies shall be made under the local supervi· 
sion of a Protecting Power or a humanitarian 
organization which offers guarantees of impar' 
tiality, such as the International Committee of the 
Red Cross. 

104. The blockading belligerent shall allow the 
passage of medical supplies for the civi lian pop· 
ulation or for the wounded and sick members of 
armed forces, subject to the right to prescribe 
technical arrangements, including search, under 
which such passage is permitted". 

23 Para. 103.2 of the " Explanations". See 
L. Doswald·Beck (ed.l, San Remo Manual on 

International Law Applicoble to Armed Conflicts 

at Sea, International Institute of Humanitarian 
Law, Grotius Publication, Cambridge University 
Press, Cambridge, 1995. 

http:debated.23
http:blockade.22
http:concerned.21
http:generally.20


ECONOMIC SANCTIONS: LEGAL AND POLICY CONSTRAINTS 

4. Relief supplies for occupied territories 

In occupied territories, in addition to its duty ofensuring that 

the civilian population receives food and medical supplies24 the Occupying 

Power is under an obligation to accept and facilitate relief operations on 

behalfof the said population if the whole or part of the population is inad­

equately supplied.25 Moreover, all States Parties "shall permit the free pas­

sage of these consignments and shall guarantee their protection" .26 This 

means that relief consignments for the population ofan occupied territory 

must be allowed to pass through the blockade, and this obligation is further 

accompanied by an obligation to guarantee their protection. Thus all States 

concerned must respect the consignments and protect them when they 

are exposed to danger through military operations.27 

Paragraphs 2 to 4 above deal with the provisions of the 

Geneva Conventions and Additional Protocols protecting the supply of 

essential foodstuffs and other materials to civilians during times of armed 

conflict. It is interesting to note certain differences between these provi­

sions. First,Article 59 of the Fourth Geneva Convention,Article 70 of 

Additional Protocol I and Article 18(2) ofAdditional Protocol II permit 

reliif actions in certain circumstances, whereas Article 23 of the Fourth 

Geneva Convention permits delivery of certain goods. Second, delivery of 

relief consignments under Article 70 ofAdditional Protocol I and Arti­

cle 18(2) ofAdditional Protocol II requires the consent of the parties con­

cerned, whereas delivery of the goods specified in Article 23 or relief sup­

24 Fourth Convention, Article 55. Protocol I, 
Article 69.1: " In addition to the duties specified 
in Article 55 of the Fourth Convention concerning 
food and medical supplies, the Occupying Power 
shall. to the fullest extent of the means available 
to it and without any adverse distinction, also 
ensure the provision of clothing, bedding. means 
of shelter. other supplies essential to the survival 
of the civilian population of the occupied terri· 
tory and objects necessary for religious wor· 
ship". 

25 Fourth Convention, Article 59. The equiva· 
lent protection for rel ief actions conducted to 

occupied territories for the additional goods 
specified in Article 69.1 of Protocol I appears in 
Article 70.2, which provides that the parties to 
the conflict and each State party to Protocol I 
"shall allow and facilitate rapid and unimpeded 
passage of all relief consignments. equipment 
and personnel". 

26 Fourth Convention, Article 59.3. 
27 See the commentary on Article 59 in Jean 

Pictet (ed.). Commentary on the Fourth Geneva 
Convention relative to the Protection ofCivilian 
Persons in Time ofWarof12 August 1949,ICRC, 
Geneva, 1958, p. 322. 

no 
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plies for the civilian population of occupied territories under Article 59 of 

the Fourth Geneva Convention does not.28 

Limitations under international law - in peacetime 

Before considering the rules applicable to peacetime sanc­

tions reginles, which derive from human rights law, it is important to men­

tion that the use ofa naval or air blockade to enforce a sanctions regime in 

peacetime will not necessarily transform a situation from one ofpeace to 

one of armed conflict. The stage at which such blockades should be seen 

as creating an armed conflict is unclear in both practice and doctrine. This 

is a question offact and law which needs to be decided on a case-by-case 

basis. One factor which would clearly be decisive is whether fighting takes 

place to enforce or secure the blockade. 

Human rights instruments recognize the right to life,29 

health,30 an adequate standard ofliving, including food, clothing, housing 

and medical care,31 and freedom from hunger32and impose on States an 

obligation to work towards fulfilling those rights. From a legal and human­

itarian perspective, it can be argued that the Security Council should take 

those rights into consideration when developing a sanctions regin"le and 

should not create sanctions reginles which would deprive people of them. 

From a humanitarian point of view, the need to take such 

rights into account seems self-evident. From a legal point of view, the 

question is somewhat more complicated. Some authors take the view that 

the " right to life" protects only against arbitrary deprivation of life through 

execution, disappearance, torture and the like, and does not extend to 

deprivation of life through starvation or lack offulfillment of basic needs 

28 The fact that consent is required does not 
mean that the decision is left entirely to the dis· 
cretion of the parties. A party cannot refuse such 
reliefwithout good grounds. See commentary on 
Article 70 of Protocol I and Article 18.2 of Protocol 
lI , op. cit. (note 21), paras 2805 and 4885 respec· 
tively. 

29 Universal Declaration of Human Rights 
(UDHR), 10 December 1948, Article 25; 
International Covenant on Civil and Polit ical 

Rights (lCCPRl, 16 December 1966, Art icle 6.1; 
Convention on the Rights of the Child, 
20 November 1989, Article 6.1. 

30 International Covenant on Econom ic, 
Soc ial and Cultural Rights (lCESCR), 16 De· 
cember 1966, Article 12. 

31 UDHR; Article 3; ICESCR, Article 11.1; 

Convention on the Rights of the Child, Art i· 
c1e 27.1. 

32 ICESCR, Article 11.2. 
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such as food, basic health facilities and medical care.33 That the Human 

Rights Committee does not share this limited view of the meaning of the 

expression "right to life" is demonstrated by its first general comment on 

Article 6 of the International Covenant on Civil and Political Rights: 

"[T]he Committee notes that the right to life has too often been 

narrowly interpreted. The expression 'inherent right to life' in Arti­

cle 6 cannot properly be understood in a restrictive manner, and the 

protection of this right requires that States adopt positive mea­
sures."34 

According to this view, a sanctions regime should not deny 

the population access to the basic and minimum goods and services essen­

tial to sustain life. 

Even if the expression "right to life" is read narrowly and 

assumed not to apply to the deprivation of life through lack of essential 

foodstuffs, it is hard to see how the right to food, particularly the right to 

be free from hunger, can be so limited. The most important provision 

regarding the right to food and freedom from hunger is Article 11 of the 

International Covenant on Economic, Social and Cultural Rights, which 

reads as follows: 

"1.The States Parties to the present Covenant recognize the right of 

everyone to an adequate standard ofliving for himself and his fam­

ily, including adequate food, clothing and housing, and to the con­

tinuous improvement of living conditions. The States Parties will 

take appropriate steps to ensure the realization of this right, recog­

nizing to this effect the essential importance of international 

co-operation based on free consent. 

2.The States Parties to the present Covenant, recognizing the funda­

mental right of everyone to be free from hunger, shall take, individ­

ually and through international co-operation, the measures, 

33 See Y. Dinstein. " The right to life. physical 
integrity and liberty", L. Henkin (ed.) , The 

International Bill ofRights, Columbia University 
Press, New York, 1981, p. 115. 

34 In 1985 the Human Rights Committee 
issued a second general comment on the right to 
life, pointing out that it is a right from which no 
derogation is permitted even in t ime of public 
emergency, describing it as "basic to all human 

rights". See B.G. Ramcharan, "The concept and 
dimensions of the right to life", F. Menghistu, 
" The satisfaction of survival requirements". and 
A. Redelbach, "Protection of the right to life by 
law and by other means", in B.G. Ramch aran 
(ed.), The Right to Life in International Law, 

Martinus Nijhoff, Dordrecht. 1985; United 
Nations. Right to Adequate Food as a Human 

Right, UN, New York, 1989. 
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including specific progranunes, which are needed: (a) To improve 

methods of production, conservation and distribution of food by 

making full use of technical and scientific knowledge, by disseminat­

ing knowledge of the principles of nutrition and by developing or 

reforming agrarian systems in such a way as to achieve the most effi­

cient development and utilization of natural resources; (b) Taking 

into account the problems of both food-importing and food­

exporting countries, to ensure an equitable distribution of world 

food supplies in relation to need:' 

It could be argued that the right to food and the right to be 

free from hunger impose an obligation on States to supply essential food­

stuffs to those in need. Even if this argument is not accepted, at the very 

least the existence of these rights must mean that it is prohibited to delib­

erately act in a way which actively deprives individuals of food and causes 

hunger and/or starvation. As far as the imposition of sanctions is con­

cerned, it would seem an extraordinary result if it were prohibited to starve 

civilians during an armed conflict but permitted in time ofpeace.35 

Parallel to the individual's right to life and food referred to 

above, the Genocide Convention36 protects what could be described as a 

"collective right to life" and would prohibit deliberate starvation of a 

national, ethnic, racial or religious group if committed with intent to 

destroy the group, as it would then be subsumed into the definition of 

genocideY The prohibition of genocide applies in time of peace and in 
time ofwar.38 

It would appear that Security Council practice is tending 

towards the inclusion of humanitarian exceptions in comprehensive sanc­

tions regimes, whether imposed during armed conflict or in peacetime 

35 Following the reasoning used in the Corfu 

Channel Case O.Cl. Reports 1949, pp. 22-23) and 
the Case of Nicaragua v. United States O.Cl. 
Reports 1986, p. 114), it can be argued that the 
obligation to provide essential goods and food-
stuffs conta ined in the Geneva Conventions and 
Addit ional Protocols and appl icable in time of 
war applies also in peacetime, since the ob liga-
tions do not derive only from the Conventions 
themselves but from the general principles of 
human ita ri an law to which the Conventions 
merely give specific expression. 

36 Convention on the Prevention and Pun-
ishment of the Crime of Genocide, 9 December 
1948 (Genocide Convention) . 

37 Genocide Convention, Article 3(C). See 
C Breining-Kaufmann, Hunger als Rechtspra­

blem: Vdlkerrechtliche Aspekte eines Rechts aUf 

Nahrung , Schu lthess Polygraphischer Verlag, 

Zurich, 1991, p. 95. 
38 Genocide Convention, Article I. 

m 

http:peace.35
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(see below) . In other words, humanitarian concerns will be taken into 

account whether sanctions are imposed in armed conflict or in peacetime. 

In situations ofarmed conflict, these humanitarian concerns are expressed 

by international humanitarian law. In peacetime, they are expressed 

through human rights law. 

Policy arguments for restricting exercise of the Security 
Council's power to impose sanctions 

Humanitarian organizations and sanctions regimes 

As indicated above, sanctions, particularly comprehensive 

trade sanctions, are a cause for concern because of their humanitarian con­

sequences. Sanctions may adversely affect not only the humanitarian situa­

tion of the population of the target State but also the delivery of 

hun1anitarian assistance. 

Concerns about the legitimacy and utility of sanctions and 

about their consequences in humanitarian terms have led certain com­

mentators to criticize the very notion ofsanctions. For humanitarian orga­

nizations, the question is somewhat more complex. On the basis ofhuman 

rights law, international humanitarian law and elementary considerations 

of humanity, humanitarian organizations may certainly argue that there are 

limits to the extent of the suffering which sanctions may legitimately 

cause; and that States and the Security Council are bound to observe the 

principles of human rights and international humanitarian law and ele­

mentary considerations of humanity when designing, monitoring and 

reviewing a sanctions regime. 39 

It is likely, however, that humanitarian organizations - par­

ticularly those which are providing, or wish to provide, assistance to a State 

subject to sanctions - will exercise a degree of caution in making public 

statements in relation to the sanctions, as may be seen from the discussion 

below. 

39 It is notions such as these which have led Minnear. D. Cartwright. J. Wagler. G.A. Lopez and 
organ izations such as the UN Office far the T.G. Weiss. Towards More Humane and Effective 

Coordination of Humanitarian Affairs and the Sanctions Management: Enhancing the Capacity 

Inter·Agency Standing Committee to develop of the United Nations System. Thomas J.Watson 
tools for assessing the humanitarian impact of Institute for International Studies. Brown 
sanctions. See in particular the study by L. University. Providence (RI). 1998. 

774 
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Factors to consider when assessing a sanctions regime 

In relation to any sanctions regime, two questions arise. The 

first , a question oflaw and fact, involves deciding whether the require­

ments ofArticle 39 of the UN Charter are satisfied, that is, whether there 

is a threat to the peace, breach of the peace or an act of aggression, and 

whether the purpose of the sanctions is to maintain or restore interna­

tional peace and security. The second, a question ofpolicy and judgement, 

is whether sanctions in general, or a particular sanctions regime, are "legiti­

mate" when the effect on the population of the target State is considered 

in terms ofinternational law and humanitarian considerations. 

In assessing a particular sanctions regin1e, many factors are rel­

evant.These can be divided into two categories, which correspond roughly 

to the two questions raised above. The first consists of"political factors" 

relating to the original decision to impose a sanctions regime and its likely 

effectiveness. The second consists of" humanitarian factors" relating to 

the nature of the sanctions regime, the suffering it causes and the provision 

it makes for the humanitarian needs of the population of the target 

State. 

The following political considerations would need to be con­

sidered: 

The nature if the intemational wrong that the sanctions are intmded 

to remedy. In this regard, it is important to note that the expression "threat 

to the peace, breach of the peace, or act of aggression" in Article 39 of the 

UN Charter is broad enough to include serious violations of human rights 

where these constitute a threat to the peace. It may be that a stricter sanc­

tions regime may be justifiable if the sanctions are imposed to contain or 

avoid an actual or threatened conflict than if they are a response to human 

rights violations. 

The likely iffectiveness if the sanctions regime. The most obvious 

way ofjudging the effectiveness ofsanctions is in terms of their capacity to 

alter the conduct of the target State. This is not the only measure of effec­

tiveness, however. Sanctions may be an important tool of international 

diplomacy, allowing the international community to demonstrate its disap­

proval of certain types of conduct and its resolve in responding to them. 

711epotentially destabilizing tiffoct if the sanctions regime.The stated 

objective ofa sanctions regin1e is, ordinarily, to alter the conduct of the tar­

715 
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get State. It is important to remember that a further unstated objective, or 

unintended consequence, of sanctions may be to change the political con­

stitution of the target State. In considering a sanctions regime, it is also 

necessary to take account of the fact that the sanctions may generate polit­

ical instability, tensions or violence. 

The attitude of the population of the target State. In certain cases, 

the population of the target State has supported the inlposition of sanc­

tions notwithstanding the suffering caused by them. This is something 

which would obviously have to be taken into account in assessing a sanc­

tions regime. 

The drcifiing of the sanctions resolution. Any resolution imposing 

sanctions should be drafted in clear language and specify in precise terms 

the behaviour expected of the target State so that it is clear what change in 

behaviour will result in lifting of the sanctions. This is inlportant because 

prolonged sanctions have a significant potential for causing serious 

long-term damage to a society. 

The following humanitarian considerations would need to be 

considered: 

The degree of suffering caused. Sanctions regimes range from 

arms embargoes, limitations on cultural/ sporting/ social ties or financial 

restrictions to partial or total trade embargoes. A well-designed sanctions 

regime would seek to affect those in power (and therefore in a position to 

effect change) in the target State, rather than the population at large. 

Humanitarian organizations will be most concerned by 

comprehensive trade sanctions, as these have the greatest potential for 

inflicting suffering on the civilian population of the target State. It is 
self-evident that any comprehensive regime of trade sanctions will affect 

the situation of the civilian population. In assessing a sanctions reginle, it is 

necessary to consider the degree of suffering it causes and who is most 

severely affected (for example, to determine whether efforts have been 

made to spare the most vulnerable, particularly the young and the 

elderly) . In addition to concrete factors such as shortages of food and 

medical supplies and problems in the public health system, it may be 

appropriate to consider the effect of sanctions on the social fabric and on 

the society's infrastructure. 

Humarl.itarian exceptiorlS. Any sanctions regime should provide 

for humanitarian exceptions to limit the suffering caused among the civil­
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ian population. The system ofhumanitarian exceptions provided for in the 

sanctions resolution must be effective. While proper implementation ofa 

sanctions regime will require the monitoring ofgoods shipped to the tar­

get State, it is essential to ensure that this does not undermine the humani­

tarian exemption. An effective humanitarian exception will not be 

overburdened by complex or time-consuming administrative requirements 

which would increase the cost ofdelivery of humanitarian assistance and 

delay its arrival. 

As far as the ICRC and other humanitarian organizations are 

concerned, it is also essential that the system of humanitarian exceptions 

does not jeopardize their independence or their capacity to deliver 

humanitarian assistance. 

Humanitarian assistance. A sanctions regime should recognize 

the capacity of States and humanitarian agencies to provide humanitarian 

assistance in times of armed contlict where permitted by international 

humanitarian law. Ifsanctions are likely to result in considerable hardship 

for the civilian population, a sanctions resolution should require the 

provision of humanitarian assistance sufficient to ensure that the lives 

and health of the population are not endangered by the sanctions 

regm1e. 

Design and monitoring ifsanctions. The situation of the civilian 

population in the target State should be taken into account in the design 

of any sanctions regime. The effects, long- as well as short-term, of the 

sanctions should be monitored during the regime. 

T he reason for the imposition of sanctions and the likely 

effectiveness ofa sanctions regime are two factors which must be consid­

ered in order to arrive at an intelligent and sustainable position in regard to 

the regime. In particular, it is essential to bear in mind that under the UN 

Charter the options open to the Security Council when faced with a 

threat to the peace, breach of the peace or act of aggression are limited. If 
the Council wishes to respond to a challenge to international peace and 

security, it may use measures not involving the use of force, such as eco­

nomic sanctions. If, however, measures not involving force would be or 

have proved to be inadequate to restore international peace and security, it 

can take military action. It may be that economic sanctions are preferable 

to military action; this will depend on the nature of the sanctions or mili­

tary action envisaged. Of course, this type of evaluation is of a 

m 
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military-political nature and humanitarian organizations may wish to avoid 

commenting publicly on the issue.4o 

In commenting on the humanitarian situation of the popula­

tion ofa State subjected to sanctions, humanitarian organizations must also 

exercise a degree of caution. They should confine themselves to comment­

ing on situations in regard to which their information is reliable and defen­

sible. Such an organization will also need to consider the likely ramifications 

of any comment, particularly public comment, it may make on its activities 

to assist the population of the target State and, in the case ofUN sanctions, 

on its relations with the Sanctions Conunittee achninistering the particular 

sanctions regime. It is imperative to maintain good relations with both the 

target State and the Sanctions Conunittee. To achieve this, the organization 

will have to ensure that all its activities are carried out in a completely trans­

parent maImer. From a practical point ofview, it is desirable that humanitar­

ian organizations keep the Sanctions Conunittee fully informed of all their 

assistance activities and avoid any suggestion that they are trying to "get 

around" the sanctions regime. As far as the ICRC is concerned, the target 

State should be fully aware of the ICRC's role under international humani­

tarian law, its neutrality, its independence from governments and the United 

Nations and its capacity to act as a neutral intermediary. 

Examples of limitations on United Nations sanctions 

UN Security Council practice in Iraq, the former 

Yugoslavia and Haiti 

This section looks at three cases in which the UN Security 

Council imposed collective sanctions: the Gulf war, the former Yugoslavia 

and Haiti. These examples show that the Security Council already consid­

40 The fundamental principles governing the (over 150) which have subscribed to the Code of 
ICRC, the National Red Cross and Red Crescent Conduct for the International Red Cross and Red 
Societies and the International Federation of Red Crescent Movement and Non·Governmental 
Cross and Red Crescent Societies are: humanity, Organizations in Disaster Relief, adopted at the 
impartiality, neutrality, independence, voluntary 26th International Conference of the Red Cross 
service, unity and universality. Many humanitar· and Red Crescent (Geneva, 1995) and published 
ian organizations are bound by similar principles, in IRRC, No. 310, January·February 1996, 
as can be seen by the number of organizations PP. 119·128. 

http:issue.4o
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ers that humanitarian exceptions must be provided for when imposing 

collective sanctions. The examples ofIraq and the formerYugoslavia also 

demonstrate the importance of cooperation between the Sanctions 

Committees and humanitarian organizations such as the ICRe. 

Iraq - In the case of Iraq, Security Council resolution 661 

(1990) excludes from the sanctions regime "supplies intended strictly for 

medical purposes and, in humanitarian circumstances, foodstuffS". Supplies 

for medical purposes have thus been exempted altogether, while the 

import of foodstuffs is permitted, if "humanitarian circumstances" so 

require, subject to authorization. In resolution 666 (1990), the Security 

Council set up a procedure whereby the Sanctions Committee had to 

monitor the situation in Iraq and in occupied Kuwait and, if necessary, 

grant clearance for the delivery offoodstuffs for the benefit of the civilian 

population in order to relieve human suffering. The UN Secretary­

General was invited to supply the Sanctions Committee with information 

based on the findings of UN agencies and other organizations, including 

the ICRe. 

In the same context, in April 1995 the Security Council 

adopted resolution 986 which authorized Iraq to export a certain quantity 

of petroleum and to sell it on foreign markets. The proceeds of the sale 

were to be used to "meet the humanitarian needs of the Iraqi population" 

("oil for food"). The major part of the funds was to be used to finance the 

import of"medicine, health supplies, foodstuffs and supplies for essential 

civilian needs". 

Federal Republic of Yugoslavia - In resolution 757 

(1992), the Security Council decided to impose comprehensive economic 

sanctions on the Federal Republic ofYugoslavia, providing that the ban on 

commercial and financial transactions with the Federal Republic of 

Yugoslavia did not include "supplies intended strictly for medical purposes 

and foodstuffs notified to the [Sanctions Committee]". This is another 

example of the Security Council's approach to the special needs of the 

civilian population of a country under embargo. 

In conducting its relief operations, the ICRC initially had to 

go through complicated and time-consuming authorization procedures, 

which in some instances delayed the delivery of relief. In the period after 

April 1993, when resolution 870 was passed tightening the sanctions 

regime, the ICRC experienced some difficulty in obtaining no-objection 
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certificates, particularly for items such as fuel, construction materials and 

water pipes (although no ICRC request was ever turned down). 

Over time, a good working relationship was established 

between the ICRC and the Sanctions Committee and, on 7 February 

1995, the ICRC was granted a blanket exemption for all items used in its 

humanitarian progran1ITles. 

Haiti - In 1993, through resolutions 841 and 873, the 

Security Council subjected Haiti to a linuted embargo (covering arms and 

oil and freezing foreign assets). In resolution 917 (1994), the embargo was 

extended to include all commodities and products with the exception of 

"supplies intended strictly for medical purposes and foodstuffS" and "other 

con1ITlodities and products for essential humanitarian needs" approved by 

the Sanctions Committee under the no-objections procedure established 

pursuant to resolution 841. 

26th International Conference of the Red Cross and 

Red Crescent 

At the 26th International Conference of the Red Cross and 

Red Crescent (Geneva,1995), which brought together 138 States, 

165 N ational Societies, the ICRC and the International Federation of 

Red Cross and Red Crescent Societies, a resolution dealing with sanctions 

was adopted by consensus. This resolution, addressed to States and the 

Movement, is important as it demonstrates that States are aware of the need 

to take the humanitarian consequences into account when imposing sanc­

tions.41 

41 26th International Conference of the Red 
Cross and Red Crescent, Resolution 4 : PrinCiples 

and action in international humanitarian assis­

tance and protection. 

"F. With regard to the humanitarian conse-
quences of economic sanctions [the 26th 
Conference of the Red Cross and Red Crescent] ; 

1. encourages States to consider: 
Ca) when designing, imposing and reviewing 

economic sanctions, the possible negative 
impact of such sanctions on the humanitarian 
situation of the civilian population of a targeted 

State and also of third States which may be 
adversely affected by such measures, 

b) asseSSing the short-and long-term conse-
quences of United Nations-approved economic 
sanctions on the most vulnerable, and monitor­

ing these consequences when sanctions have 
been applied, 

Cc) providing, including when subject to eco-
nomic sanctions, and to the extent of their avail-
able resources, relief for the most vulnerable 
groups and the victims of humanitarian emer-
gencies in their territories; 

780 
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General Comments 8 and 12 of the UN Committee on 

Economic, Social and Cultural Rights (4 December 1997 

and 5 May 1999) 

In its General Comment No.8 on the relationship between 

economic sanctions and respect for economic, social and cultural rights, 

the Conunittee highlighted the fact that States and organizations applying 

economic sanctions must always take full account of the provisions of the 

International Covenant on Economic, Social and Cultural Rights. 42 The 

Conunittee emphasized that attention should be focused on the impact 

of sanctions on vulnerable groups and that human rights protection must 

be incorporated into the design and monitoring ofall sanctions regimes_ 

In its General Comment No.12 on the right to adequate 

food, the Committee outlined the nornutive content ofArticle 11 of the 

Covenant and stated that: 

"States Parties should refrain at all times from food embargoes or 

similar measures which endanger conditions for food production 

and access to food in other countries. Food should never be used as 

an instrument ofpolitical or economic pressure."43 

Statement by the Inter-Agency Standing Committee to 

the Security COllrlcil on the humanitarian impact of 

sanctions (29 December 1997) 

The Inter-Agency Standing Committee on the humanitarian 

impact of sanctions, established pursuant to General Assembly resolution 

46/ 182 of 19 December 1991, includes representatives ofUN organiza­

tions and intergovernmental and non-governmental organizations active 

2. colis upon States to permit relief operations 
of a strictly humanitarian character for the bene-
fit of the most vulnerable groups within the civil-
ian population, when required by international 
humanitarian law; 

3. colis upon the ICRC, the International 
Federation and National Societies to contribute 
to the reduction of the undesirable side-effects 
of sanctions on the humanitarian situation of 
civilian populations, through assess ing the 
impact thereof and providing re lief to the most 
vulnerable persons, in accordance with their 

respective mandate. "See IRRC, No 310, January-

February 1996, pp. 73-74. 
42 UN Committee on Economic, Social and 

Cultural Rights, General Comment No.8: The 
relationship between economic sanctions and 
respect for economic, social and cultural rights, 
E/C.12/1997/8, 4 December 1997. 

43 UN Committee on Economic, Social and 
Cultural Rights, General Comment No. 12: The 
right to adequate food, E/ C.12 / 1999/S, 5 May 

1999, para. 37· 

http:Rights.42
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in humanitarian assistance operations. In its Statement of29 December 

1997, the Conunittee stressed the need for human rights law and interna­

tional humanitarian law to be taken into account in the design of sanc­

tions regimes and reaffirmed its view that sanctions should not impede the 

work ofhumanitarian organizations providing hW11anitarian assistance to 

the civilian population of targeted countries. 

Note by the President of the Security CounciI:Work of 

the Sanctions Committee (29 January 1999) 

In his Note of29 January 1999 on the work of the Sanctions 

Committee, the President of the Security Council set out practical pro­

posals to improve the work of sanctions committees.44 According to these 

proposals, which were accepted by all members of the Security Council, 

sanctions committees should: 

establish appropriate arrangements to improve the monitoring of 

sanctions regimes and the assessment of their humanitarian conse­

quences for the population of the target State and their economic 

consequences for neighbouring and other States; 

hold periodic meetings for discussions on the humanitarian and 

economic impact ofsanctions; 

monitor, throughout the sanctions regin1e, the humanitarian impact 

of sanctions on vulnerable groups, including children, and make 

required adjustments of the exemption mechanisms to facilitate the 

delivery of humanitarian assistance; 

seek to utilize the expertise and practical assistance of Member 

States, UN agencies, regional organizations and all humanitarian and 

other relevant organizations. 

Other proposals were that: 

UN agencies, humanitarian organizations and other relevant organi­

zations should benefit from special, simplified procedures in request­

ing humanitarian exemptions; 

consideration should be given as to how humanitarian organizations 

could apply for humanitarian exemptions directly to the sanctions 

committees; 

44 5/1999/92 of 29 January 1999. 

http:committees.44
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certain goods such as foodstuffs, pharmaceuticals and medical sup­

plies, basic medical and agricultural equipment, and basic or stan­

dard educational items should be exempted from UN sanctions 

regtmes. 

Conclusion 
In conclusion, resort to economic sanctions now appears to 

be an established part of the international community's response to situa­

tions involving violence or a risk ofviolence. Such sanctions are legal in 

terms ofinternational law, provided they comply with applicable rules of 

human rights and international humanitarian law. This means that sanc­

tions regimes must be crafted in such a way that they do not endanger the 

lives or health of the population of the target State. They must provide for 

humanitarian exceptions to limit the suffering caused to the civilian popu­

lation and to comply with human rights and international humanitarian 

law. Furthermore, sanctions regimes must be monitored, throughout their 

duration, to ensure that they do not cause undue suffering for the popula­

tion of the target State and that the exemption mechanisms permit the 

delivery of humanitarian assistance. 

• 
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Resume 

Sanctions economiques: contraintes juridiques et poli-
tiques 
par ANNA SEGALL 

Depuis la fin de la guerreJroide, Ie Conseil de securite des Nations 

Unies a decide aplusieurs reprises d'imposer des sanctions economiques ades 

Etats qui ne respectent pas une decision prise en lIertu du chapitre VII de la 

Charte. Les exemples les plus jlagrants sont les sanctions economiques 

decidees dans Ie contexte des conjlits du Golfe (Irak) et des Balkans 

(ex- Yougoslavie). Or, ces sanctions qffectent tres directement les conditions de 

vie de la population civile du pays frappe par ['embargo. nest done necessaire 

d'examiner quelles sont les limites ane pas depasser, pour des raisons 

humanitaires. L'auteur analyse separement les regles internationales qui deter­

minent ces limites, d'une part, pour les sanctions prises en temps de paix et, 

d'autre part, pour celles en temps de conjlit arme. Le texte passe ensuite en 

revue les dispositions pertinentes du droit de fa Charte, du droit des droits de 

I'homme et du droit international humanitaire. Une analyse des Jacteurs poli­

tiques, economiques et sociologiques aprendre en compte lo rs de sanctions 

ecorlOmiques conduit ala conclusion que la decision d'imposer ceUe-ci ne doit 

pas mettre en perilla survie de fa population cillile. Le respect des obligations 

relatives aux actions de secours est d' a il/eurs un element essentiel de tout 

regime de sanctions impose par Ie Conseil de securite. 
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Superior orders and the 
International Criminal Court: 
Justice delivered or justice denied 

by 
CHARLES GARRAWAY 

O
n 17 July 1998, the Statute of the International Criminal 

Court was adopted in Rome. Nestled in Part 3, "General 

Principles of Criminal Law", was Article 33, entitled 

"Superior orders and prescription oflaw".Article 33 reads: 

"1.The fact that a crime within the jurisdiction of the Court has been 

committed by a person pursuant to an order of a Government or of a 

superior, whether military or civilian, shall not relieve that person of crim­

inal responsibility unless: 

(a) The person was under a legal obligation to obey orders of the 

Government or the superior in question; 

(b) The person did not know that the order was unlawful; and 

(c) The order was not manifestly unlawful. 

2. For the purposes of this article, orders to commit genocide or crimes 

against humanity are manifestly unlawful." 

It has been argued by some that this is a dangerous withdrawal 

from the standards contained in the Charter of the International Military 

CHARLES GARRAWAY is a Colonel in the United Kingdom Army Legal Services. He was 
a member of the UK delegation at the Diplomatic Conference on the Establishment 
of an International Criminal Court in Rome. The views expressed in this article are 

those of the author and do not necessarily reflect the views of the Ministry of 
Defence or the United Kingdom Government. 
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Tribunal at Nuremberg and followed in the Statutes of the ad hoc 

Tribunals for former Yugoslavia and Rwanda.! The following commentary 

will argue that, far from being a withdrawal, this article in fact reflects both 

the traditional understanding of the law and is entirely consistent with the 

intentions of the drafters of the Nuremberg Charter.2 

Before Nuremberg 

The issue of whether superior orders should provide any 

form of defence under international law has been controversial since the 

trial ofPeter von Hagenbach in the fifteenth century.3 It reflects the con­

flict between the requirements ofmilitary discipline that orders be obeyed 

and the requirements ofjustice that crimes should not go unpunished. 

Oppenheim, in the first edition of his standard work on international law 

published in 1906, stated: "In case members of forces commit violations 

ordered by their commanders, the members may not be punished, for the 

commanders are alone responsible, and the latter may, therefore, be pun­

ished as war criminals on their capture by the enemY:'4 

The matter arose in the Leipzig Trials after the First World 

War. In the Llandovery Castle Case, the Supreme Court ofLeipzig, in con­

sidering a similar provision in the German Military Penal Code, stated: 

"However, the subordinate obeying an order is liable to punishment, 

if it was known to him that the order of the superior involved the 

infringement of civil or military law ... It is certainly to be urged in 

favour of the military subordinates that they are under no obligation 

to question the order of their superior officer, and they can count 

upon its legality. But no such confidence can be held to exist, ifsuch 

an order is universally known to everybody, including the accused, 

to be without any doubt whatever against the law."s 

1 Paola Gaeta, "The defence of superior 3 For a fuller account of the tr ial see Edoardo 
orders: The Statute of the International Criminal Greppi, "The evolution of individual crim inal 
Court versus customary international law", responsibility under international law" , IRRC, 

European journal of International Law, Vol. 10, No. 835, September 1999, pp. 533 ff. 
1999, pp. 172 ff. 4 L. Oppenheim, International Law: A Treatise, 

2 Howard S. Levie, "The rise and fall of an Vol. 2, 1906, p. 264, 
internationally codified denial of the defense of 5 The Llandovery Castle Case, Annual Digest 

superior orders", Revue internationale de droit 1923.1924, Case No. 235, Full Report, 1921 (CMD. 
militaire et de droit de la guerre, Vol. 31, 1991, 1450), p. 45· 
pp.183 ff. 
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Despite this move away from the firm position adopted by 

Oppenheim in 1906, Oppenheim's treatise itself was not amended until 

1940, by which time the Second World War was under way.6As early as 

1941, consideration was already being given to trials at the conclusion of 

hostilities.When those trials came to fruition at Nuremberg,Article 8 of 

the Charter of the International Military Tribunal stated: 

"The fact that the Defendant acted pursuant to order of his 

Government or of a superior shall not free him from responsibility, 

but may be considered in mitigation of punishment if the Tribunal 

determines that justice so requires." 

The wheel had turned full circle since Oppenheim had writ­

ten in 1906. 
Yet an examination of the negotiating history of the Charter 

reveals a slightly different picture. In 1941, a committee had been estab­

lished to draft rules of procedure for future war crimes trials . A sub­

committee was formed to look at the issue of superior orders. They 

reported that: 

"Generally speaking, the codes oflaw of the respective countries 

recognise the plea of superior orders to be valid if the order is given 

by a superior to an inferior officer, within the course ofhis duty and 

within his normal competence, provided the order is not blatantly 

illegal. The conclusion reached was that each case must be consid­

ered on its own merits, but that the plea is not an automatic 

defence."7 

A similar line was adopted by the Legal Committee of the 

United Nations Commission for the Investigation ofWar Crimes, estab­

lished in 1943. However, this did not meet with unanimous support and 

by 1945, the Commission had to accept that it "does not consider that it 

can usefully propound any principle or rule." It did nonetheless state " that 

the mere fact ofhaving acted in obedience to the orders ofa superior does 

not of itself relieve a person who has committed a war crline from respon­

sibility.' '8 

6 L. Oppenheim,lnternatianal Law: A Treatise, 7 History of the United Nations War Crimes 

Vol. 2, 6th ed., 1940, pp. 453·455. Commission and the Development of the Laws 

ofWar, 1948, cited in Levie, op. cit. (note 2) 

8 Ibid. 
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The United States draft which was included in the working 

paper for the London Conference read: 

"In any trial before an International Military Tribunal the fact that a 

defendant acted pursuant to order of a superior or government 

sanction shall not constitute a defense per se, but may be considered 

either in defense or in mitigation of punishment if the tribunal 

determines that justice so requires."9 

However, it should be noted that this proposal was designed 

for a tribunal that was being established specifically to try major German 

war criminals. This point was made in the discussions on superior orders at 

the London Conference when General Nikitchenko, representing the 

Soviet Union, asked:"Would it be proper really in speaking ofmajor crim­

inals to speak of them as carrying out some order ofa superior? This not a 

question of principle really, but I wonder if that is necessary when speak­

ing of major criminals."'o 

The discussion ended with agreement that superior orders 

should not form "an absolute defence" but that the Court should be able 

to consider it in mitigation. Article 8 was approved with all mention of 

superior orders as a defence, absolute or otherwise, deleted. A sin1ilar provi­

sion was subsequently inserted in Allied Control Council Law No. 10 pro­

viding for the trials in Germany oflesser war criminals. 

Nuremberg and after 

At Nuremberg itself, the crimes alleged were of such a mag­

nitude that the absolute nature of the denial of the superior orders defence 

made little or no difference. However, subsequent tribunals had greater 

difficulty. They sought to resolve the matter by treating it as an issue of 

intent. For example, in the Hostage Case (United States v. Wilhelm List 

et al.), the tribunal held: 

"We are of the view ... that if the illegality of the order was not 

known to the inferior, and he could not reasonably have been 

expected to know of its illegality, no wrongful intent necessary to 

the commission ofa crime exists and the inferior will be protected. 

9 Report of Robert H. Jackson, United Nations 10 Ibid., pp. 367/8. 
Representative to the International Conference 
on Military Trials, 1949, pp. 22 and 24, cited in 
Levie,op. cit. (note 2). 
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But the general rule is that members of the armed forces are bound 

to obey only the lawful orders of their commanding officers and 

they cannot escape criminal liability by obeying a command which 

violates international law and outrages fundamental concepts ofjus­
tice."l1 

In the Einsatzgruppen Case (United States v. Otto Ohlendoif 

et al.),12 superior orders were considered as a form ofduress. In the High 

Command Case (United States v. Wilhelm von Leeb et al.), dealing with the 

passing on oforders from higher commands, the Tribunal stated: 

"Military commanders in the field with far reaching military 

responsibilities cannot be charged under international law with 

criminal participation in issuing orders which are not obviously 

criminal or which they are not shown to have known to be crimi­

nal under international law."13 

Since 1945, the international community has struggled to find 

a way of reconciling the strict Nuremberg standard with the realities of 

military life as reflected in the various Tribunal judgements. Different solu­

tions have been examined. The International Law Commission, in seeking 

to encapsulate the principles of international law flowing from the 

Nuremberg Tribunal, suggested the test ofwhether "a moral choice was in 

fact possible."14 This proved unacceptable. The International Committee of 

the Red Cross put forward a draft text to the 1949 Diplomatic Conference 

which produced the Geneva Conventions, but it was rejected with the 

comment: "The Diplomatic Conference is not here to work out interna­

tional penal law. Bodies far more competent than we are have tried to do it 

for years."15 

A similar fate befell a provision put before the Diplomatic 

Conference which produced the 1977 Protocols.The final draft text had 

an Article 77 which read: 

"The mere fact of having acted pursuant to an order of an authority 

or a superior does not absolve an accused person from penal respon­

11 Trials ofWar Criminals, Vol. XI, p. 1236. 15 Final Record ofthe Diplomatic Conference 

12 Ibid., Vol. IV, p. 411. ofGeneva Of1949, Vol. liB, p.llS. 
13 Ibid., Vol. IX, p. 511. 
14 See "Formulation of the Nuremberg 

Principles" , International Law Commission 

Yearbook 1950, p. 374. 
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sibility, if it be established that in the circumstances at the time he 

knew or should have known that he was committing a grave breach 

of the Conventions or of this Protocol. It may, however, be taken 

into account in mitigation ofpunishment."1 6 

Although the text attracted a majority, it did not reach the 

two-thirds required for inclusion in Additional Protocol I and thus failed. 17 

Academic opinion divided into two main schools. The first 

rejected any suggestion of superior orders as a defence and the second 

allowed the defence if the orders were not manifestly illegal. 18 The poi­

soned chalice of resolving this issue thus passed to the Diplomatic 

Conference on the Establishment ofan International Criminal Court. 

Statute of the International Criminal Court 

Over fifty years had elapsed since the London Conference 

had drafted the Nuremberg Charter. The Rome Conference could not 

seek to duck the issue as in 1949 nor, as a result of the structure of the 

Statute, could they seek to restrict any provision to grave breaches. 

Furthermore, they were not looking back to crimes already committed 

but forward to conflicts not yet envisaged. 

Many at the Conference wanted to retain the Nuremberg 

standard.19 They cited the Statutes of the two ad hoc Tribunals for former 

Yugoslavia and Rwanda and argued that the sort of crimes that would be 

dealt with by the ICC would be such that any question of superior orders 

would be irrelevant. Others were more cautious. 20 The structure of the 

Conference meant that the general principles were being drafted at the 

san1e time as the crimes themselves were being elaborated. It was not clear 

whether the Court would be restricted to crimes"committed as part of a 

plan or policy or as part of a large-scale commission of such crimes" or 

whether individual crimes would be within the jurisdiction of the Court. 

The tension was in some ways similar to that to be found between the 

16 Official Record of the Diplomatic Can· 

feren.ce on the Reaffirmation and Development 

of International Humanitarian Law Applicable in 

Armed Conflicts, Vol. III, p. 331 
17 Ibid., Vol. VI., p. 308. 

18 See A.P.V. Rogers, Law on the Battlefield, 

Manchester University Press, 1996, PP.l44/S. 
19 Gaeta,loc. cit. (note 1), p. 188. 
20 See the original proposal of the United 

States, A/CONF.183/C.l/WGCP/L.2, 16 June 
1998. 
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jurisprudence of the Nuremberg Tribunal itself and that of the Tribunals 

established under Allied Control Council Law No. 10. 

The decision that was taken to adopt Article 33 represented, 

in the view of most, a sensible and practical solution which could be 

applied in all cases. In particular, it was limited to war crimes, as it was rec­

ognized that conduct that amounted to genocide or crimes against 

humanity would be so manifestly illegal that the defence should be denied 

altogether in consistency with the Nuremberg standard. It would, of 

course, not prevent superior orders being raised as part of another defence 

such as duress. 

Since the conclusion of the Rome Conference, it is possible 

to examine Article 33 against the list of crimes and also against the other 

provisions in the Statute dealing with the mental element (Article 30) and 

mistakes offact and law (Article 32). It contains a high standard. The three 

requirements in Article 33, paragraph 1, are cumulative not disjunctive. For 

a start, the accused must be under a legal obligation to obey orders - a 

moral duty is not enough. Superior orders mean just that - orders. Thus 

the government official who carries out instructions which amount to war 

crinles is not protected unless he is subject to some legal compulsion. The 

fact that he might lose his job ifhe refused is, it is suggested, not sufficient. 

Even if this first hurdle is overcome, the defence is made out 

only if the accused did not know that the order was unlawful AND the 

order was not manifestly unlawful. There is an uncertainty here in where 

the burden ofprooflies.Article 67, paragraph 1 (i), provides that the accused 

is entitled "not to have imposed on him or her any reversal of the burden 

of proof or any onus of rebuttal." Although it would seem therefore that 

only an evidentiary burden can be placed on the accused, Article 67 begins 

with the words "having regard to the provisions of this Statute"; it could 

consequently be argued that in this case there is a greater burden placed 

upon the accused than merely evidentiary. This may become clearer when 

the Rules ofProcedure have been drafted. 

A study of the list of crimes contained in Article 8 reveals that 

this defence, if it is such, will be extremely limited in scope. The majority 

of crimes are so manifestly illegal that the issue would never arise. 

However, this may not necessarily be the case for all crimes and for all 

ranks. An example may sufhce:Article 8, paragraph 2 (b) (xix), provides that 

it is an offence to employ "bullets which expand or flatten easily in the 
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human body, such as bullets with a hard envelope which does not entirely 

cover the core or is pierced with incisions." Few private soldiers are expert 

in the wounding effects of different types of anm1unition and few could 

probably identifY bullets to which this prohibition would apply.At present, 

it is unclear what mental element is required for this offence. Article 30 

states that "unless otherwise provided", both intent and knowledge are 

required. Intent is defined as where: 

"(a) in relation to conduct, that person means to engage in the con­

duct; 

(b) in relation to a consequence, that person means to cause that 

consequence or is aware that it will occur in the ordinary course of 

events." 

Similarly, knowledge is defined as "awareness that a circum­

stance exists or a consequence will occur in the ordinary course ofevents." 

If this provision requires particular knowledge of the propensity of the 

bullet in question, then it sets a particularly high standard and attempts 

may be made to provide otherwise in the "Elements of Crin1es" drafted in 
21 

accordance with Article 9 of the Statute. What that might lead to remains 

to be seen, but it would seem that the gravamen of this offence, taken of 

course from the 1899 Hague Declaration concerning Expanding Bullets, 

is in the issuing of such bullets rather than in the activities of the individual 

soldier who acts in good faith with ammunition issued to him. It may 

come down to an issue of intent, but to impose a strict liability test would 

seem to be somewhat harsh. 

At the end of the day, the combination of the intent provi­

sions ofArticle 30 and the "Elements of Crimes" may resolve these issues 

and render the provisions ofArticle 33 redundant. However, that is not yet 

clear and it is suggested that the text laid down in that article provides a 

satisfactory balance between the interests ofjustice and the obligations of a 

soldier. It does not provide, in itself, an escape to impunity but may, in those 

rare cases when it is likely to be invoked, provide justice to a soldier who 

finds himself carrying the responsibility for decisions made in good faith 

on the basis oforders given by others who had information, denied to the 

accused himself, which rendered the order illegal. 

21 This text is st ili under discuss ion in the 
Preparatory Commission. 
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Conclusion 

Justice is a two-way street. Soldiers are often as much victims 

of the decisions of their superiors as civilians. In the circumstances of 

Nuremberg, it was right to exclude any reference to superior orders as a 

defence. However, as General Nikitchenko realized, that was a decision 

based on specific circumstances. It is therefore argued that to do so in the 

International Criminal Court could itselflead to injustice in particular 

cases, an odd result for a Court whose Statute's Preamble includes the 

phrase : "Resolved to guarantee lasting respect for the enforcement of 

international justice". 

• 

Resume 

Ordres superieurs et (our penale internationale: justice 
rendue ou deni de justice 
par CHARLES GARRAWAY 

Sous Ie titre «Ordre hierarchique et ordre de la loi l), l'article 33 du 

Statu( de la Cour penale intemationale regIe la reponse adonner acelui qui, 

ayant commis un crime de guerre, invoque un. ordre de son superieur comme 

dijense : 

« 1. Le fait qu'un crime relevant de la competence de la Cour aCre 

commis sur ordre d'un gouvemement ou d'un superieur, mi/itaire ou 

civil, n' exonere pas la personne qui I' a commis de sa responsabilite 

penale, amoins que: 

a) Cette personne n'ait eu l'obligation legale d'obeir aux ordres du 

gouvemement 014 du superieur en question; 

b) Cette personne n'ait pas su que l'ordre etait illegal; et 

c) L'ordre n'ait pas ere manifestement illegal. I) 

2. Auxfins du present article, /' ordre de commetfre 1411 genocide 014 un 

crime contre l'humanite est manifestement illegal. I) 
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L'auteurfait la dbnonstration que la solution du Statut de Rome est 

tout afait compatible avec Ie droit international en lJigueur et, notamment, 

avec la jurisprudence etablie par Ie Tribunal de Nuremberg. ApYl?s avoir exa­

mine Ie developpement de fa notion atravers ['histoire, I'article etudie de plus 

pres les debats qui ont abouti aI'adoption de I'article 33 du Statut tel qu'i! 

se presente aujourd'hui. De I'avis de ['auteur, cette solution est suffisamment 

restridive pour permettre au juge de trancher d'un.e maniere qui sera perfue 

comme juste et equitable. 
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par 
ANNE RvNIKER 

Respect du droit international 
humanitaire par les forces des 
Nations Unies 

Quelques commentaires apropos de la Circulaire 
du Secretaire general des Nations Unies du 6 aoOt 1999' 

L
ORSQUE Ie Conseil de securite decide de l'envoi de casques bleus 

afin de retablir 1a paix et la securite internationales dans un pays, 

se pose la question du cadre juridique qui regira leur presence 

sur place. En particulier, il s'agit des points suivants: si ces unites 

utilisent la force, Ie droit international hurnanitaire sera-t-il applicable? Les 

Nations Unies pourront-elles etre considerees conune parties aun conilit 

arme? Si tel est Ie cas, quel droit leur sera- t-il applicable: l'ensemble du 

droit international humanitaire ou les normes coutumieres uniquement? 

Les regles applicables aux conflits armes internationaux ou celles reglant les 

conflits internes? Ou devrait-on plutot qualifier la mission de pure opera­

tion de police internationale non couverte par Ie droit international huma­

nitaire? Par ailleurs, l'assentiment des parties au conflit ala presence des 

casques bleus joue-t-il un role? Le cas echeant, peut-on parler d' occupa-

ANNE RVNIKER est conseillere juridique ala Division juridique du CICR. 

1 Respect du droit international humanitaire ST/SGB/1999/13. - Texte reproduit en pages 
par les forces des Nations Unies. Circulaire du 806 et su ivantes, en franc;ais et en anglais. 
Secretaire general. 6 aoOt 1999. UN doc. 
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tion par les forces de l'ONU, d 'autant plus si celles- ci assument certaines 

fonctions normalement devolues al'Btat ? Enfm, peut-on accorder Ie statut 

de prisonnier de guerre aun membre des forces de l'ONU qui serait cap­

ture par une des parties au conflit, et ce dernier peut- il des lors bene£icier 

de la protection de la IIIe Convention de Geneve? 

Toutes ces questions, discutees depuis plusieurs annees, sont 

controversees aujourd'hui encore. Ni les Conventions de Geneve, ni leurs 

Protocoles additionnels - les instruments principaux du droit international 

humanitaire - n 'ont prevu l'activite de forces de maintien de la paix. 

Traditionnellement, les forces de maintien de la paix avaient 

pour fonction de s'interposer entre plusieurs belligerants 0 1.1 de surveiller 

un cessez-le-feu ou un accord d'arrnistice (citons, par exemple, l'ONUST2 

(Palestine) ou l'UNMOGlp3 (Inde/ Pakistan). Ces actions etaient gouver­

nees par trois principes: Ie consentement des parties concernees, l'impar­

tialite et Ie recours ala force aseule fin de legitime defense. Pendan t 

plusieurs decennies, la question de l'applicabilite du droit international 

humanitaire n'a p resente qu 'un interet academique, les operations etant 

alors peu nombreuses, lirnitees en principe a leur mandat ; en outre, a 
l'exception du Congo, elles excluaient pratiquement l'usage de la force. 

Les questions sur l'applicabilite du droit international huma­

nitaire se sont faites plus pressantes des les annees 90, suite al'evolution du 

mandat des forces de maintien de la paix, parfois denommees operations 

de la «seconde generation ». Au cours de ces dernieres annees, leurs fonc­

tions se sont en effet dargies pour inclure Ie soutien au processus de recon­

ciliation et ala reconstruction d 'infrastructures sociales, economiques et 

adrninistratives ; il s'agit notamment de la surveillance d ' elections, de la 

dhnilitarisation des parties en presence, de la formation de forces de police 

et de l'acheminement de secours humanitaires. En outre, ces forces n'inter­

viennent plus seulement entre deux Btats parties aun conflit et avec leur 

consentement, mais aussi dans des conflits internes, dans des contextes ou 

les institutions gouvernementales se sont effondrees, et souvent sans avoir 

recru l'accord de l'un ou de plusieurs des protagonistes. Entreprises dans Ie 

cadre d 'un processus politique et intervenant dans des situations non 

2 0 NUST: Organisme des Nations Unies 3 UNMOGIP : Groupe d'observateurs mil i· 
charge de la surve illance de la treve. taires des Nations Un ies dans l' lnde et Ie 

Pakistan. 
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encore stabilisees, les forces de maintien de la paix ne se bom ent pas aI' ob­

servation militaire d'un eventuel accord, mais doivent veiller ala creation 

d'un environnement sur, ala protection de certaines zones ou de convois 

humanitaires. Le recours ala force est devenu plus frequent, et la distinc­

tion entre operations de maintien de la paix et d'imposition de la paix s'est 

ainsi peu apeu estompee. Certaines operations ont glisse du C hapitre VI 

au C hapitre VII de la Charte des N ations Unies. Ainsi, l'ONUSOM II4 

(Somalie), creee COITUlle operation traditionnelle, s'est vu octroyer Ie droit 

d'utiliser la force, afin de desarmer les factions somaliennes et de maintenir 

Ie droit et l'ordre. 

Considerations historiques: Ie debat entre Ie CICR et 
l'ONUS 

Des la premiere operation de maintien de la paix (FUNU6 en 

1956 pour Ie Sinai" et Gaza),le CICR a attire l'attention du secretaire gene­

ral des N ations Unies sur la necessite d 'assurer l'application des 

Conventions de Geneve par les «forces d'urgence mises aleur disposi­

tion ».En 1961,le CICR adressait un memorandum aux Etats parties aux 

Conventions de Geneve et membres de l'ONU, dans lequel il soulignait la 

responsabilite individuelle et collective des Etats (par l'article premier com­

mun aux Conventions de Geneve) quant au respect du droit international 

humanitaire par les contingents qu 'ils fournissent aux Nations Un.ies . 

Adoptee lors de la XXe Conference internationale de la Croix-Rouge 

(Vienne, 1965), la resolution xxv, intitulee «Application des Conventions 

de Geneve par les forces d'urgence des N ations Un.ies», recol11m.ande que 

«des accords appropries soient conclus afin d'assurer que les forces armees 

mises a la disposition des N ations Unies observent les regles des 

Conventions de Geneve et soient protegees par elles» et que <des Autorites 

responsables des contingents acceptent de prendre toutes les mesures 

necessaires pour prevenir et rep rimer les infractions eventuelles aux dites 

Conventi ons »7 Al'occasion de la creation de la Force interin1aire des 

4 ONUSOM II : Operation des Nations Unies rer atoutes les opinions et propositions emises 
en Somalie. par d'autres institutions ou personnalites. 

5 Le debat n'a evidem ment pas eu lieu 6 FUNU: Force d'urgence des Nations Unies. 
qu'entre Ie ClCR et I'ONU. Toute fo is, il n'est pas 7 Publiee dans RICR, nO 563, novembre 1965, 
possible, dans Ie cadre de cet article, de se refe· P·541. 
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Nations Unies au Liban (FINUL) en 1978,le president du CICR a egale­

ment adresse une lettre au secretaire general des Nations Unies, afin de lui 

rappeler la position du CICR_ Ce type de demarches a ete regulierement 

renouvele par la suite. 

Pendant de nombreuses annees,1'ONU a hesite areconnaitre 

1'applicabilite du droit international humanitaire aux forces de maintien de 

la paix. El1e a fait valoir des impossibilites d'ordre juridique, politique ou 

pratique, afin de rejeter son application per se. En particulier, 1'ONU a sou­

tenu qu'el1e n'est pas partie aux Conventions de Geneve, et que cel1es-ci 

ne prevoient pas la ratification par des organisations internationales. Par 

ailleurs, 1'ONU ne pourrait etre assimilee aune partie au conflit ou aune 

puissance au sens des Conventions de Geneve. Enfin, la mise en reuvre de 

certaines dispositions (sur la repression penale des infractions, notarnment) 

serait inconcevable. 

Ainsi, les reglements des premieres operations de maintien de 

la paix (proche-Orient, Congo et Chypre) ne contiennent qu'une clause 

sur 1'observation et Ie respect des «principes et de 1'esprit» des conventions 

applicables au personnel militaire. Reference est neanmoins faite aux 

Conventions de Geneve de 1949, aux Protocoles additionnels de 1977 et a 
la Convention de 1954 sur la protection des biens culturels en cas de 

conflit arme. Le modele d'accord entre 1'ONU et les Etats membres qui 

fournissent du personnel et de l'equipement ades operations de maintien 

de la paix comprend la meme clauseS. Cette derniere n'irnpliquait to ute­

fois aucune responsabilite directe des Nations Unies pour faire respecter Ie 

droit international humanitaire. 

En 1992, cette clause sera d'ailleurs aussi introduite dans la 

plupart des accords sur Ie statut des forces de 1'ONU, signes avec les Etats 

sur Ie territoire desquels cel1es- ci sont deployees9. Certains des accords 

conclus recemment disposent que 1'ONU s'assure que la mission soit 

conduite de maniere arespecter non seulement les «principes et 1'esprit», 

mais les «principes et les regles» des conventions internationales relatives a 
la conduite du personnel militaire lO. 

8 Voir A/46/185 du 23 mai 1991. 10 Par exemple, dans les recents accords 
9 En angla is, Status-of-forces agreement entre I'ONU et l'Algerie, le Maroc et la Mauritanie 

(SO FA). (M INURSO), et I'accord avec la Republique 
centrafricaine (MINURCA), 1998. 
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Au vu de ]a multiplication alannante du nombre d'attaques 

lanc€~es contre Ie personnel onusien, la Convention sur la securite du per­

sonnel des N ations Unies et du personnel associe a ete adoptee par 

l'Assemblee generale en 1995 11 • Dans son article 20, une clause de sauve­

garde en faveur du droit international humanitaire est inseree et stipule 

qu'«aucune disposition de la presente Convention n 'affecte ( ... ) a) 

L'applicabilite du droit international humanitaire ( ...) ou Ie devoir de ces 

personnels de respecter ledit droit et lesdites normes ». L'application du 

droit international humanitaire aux forces onusiennes est ici explicitel 2 

L'evolution de la position onusienne est done notoire. Peu a 
peu, I'ONU a accepte d'endosser une part de responsabilite quant al'obli­

gation de faire respecter Ie droit humanitaire par les troupes qu'elle 

controle. 

Suite al'augmentation du nombre des missions de maintien 

de la paix et aleur ampleur croissante, et vu les incertitudes concernant 

l'application des Conventions de Geneve au personnel y participant, Ie 

C ICR a organise, en 1994, un symposium sur l'action humanitaire et les 

operations de maintien de la paixl3 . Deux reunions d'experts ont suivi en 

1995 14 • Leur objectif etait de contribuer amieux faire comprendre un phe­

nOlTlene complexe, de discuter l'interaction des aspects humanitaires et 

militaires des operations de maintien de la paix et d'identifier les domaines 

qui exigeaient des recherches supplementaires. 

Al'issue de la reunion d'experts d'octobre 1995, un docu­

ment destine ala formation du personnel participant aux operations de 

maintien de la paix a ete redige. II resume les regles du droit international 

humanitaire lui etant applicables ls . Ont participe al'elaboration de ces 

lignes directrices des militaires, des acadenu ciens et des representants de 

11 A/Res 45/59 du 17 fevrier 1995; entree en 13 Symposium sur I'action humanitaire et les 
vigueur en janvier 1999. operations de maintien de la paix, rapport. ClCR, 

12 A noter que cette Convention a suscite de Geneve, 1995. 

nombreuses critiques car son libelle est parfois 14 Meeting ofExperts on the Applicability of 
ambigu. En particulier, les articles 1" , 2 et 20 International Humanitarian Law to United 
concernant respectivement la definition des ope- Nations Forces, Geneva, 1995. 

rations des Nations Unies, son champ d'app lica- 15 De son cote, Ie Comite specia l des opera-
tion et la relation entre la Convent ion et Ie droit t ions de maintien de la paix a aussi reguliere-
international humanitaire, semblent partielle- ment exige du secreta ire general des Nations 
ment en contradiction les uns avec les autres. Unies qu'un code de conduite so it elabore aI'in-

tention du personnel de maintien de la paix. 
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1'ONU. En mai 1996, Ie president du CICR a remis Ie projet de texte au 

secretaire general de 1'ONU. Plusieurs modifications y ont ete apportees. 

Les Nations Unies ont publie, Ie 6 aout 1999, la Circulaire du 

secretaire general intitulee «Respect du droit international humanitaire par 

les forces des Nations Unies» (ci-apres «Circulaire»). 

Le contenu de la Circulaire du secretaire general 

La Circulaire s'applique uniquement aux operations SOllS Ie 

commandement et Ie controle de 1'ONU Si un Etat ou une coalition 

d'Etats sont autorises par Ie Conseil de securite aentreprendre une opera­

tion sur la base du Chapitre VII de la Charte des Nations Unies, les contin­

gents nationaux des Etats participants sont soumis aux regles du droit 

international humanitaire qui lient leurs Etats respectifS dans leurs rapports 

avec les autres parties au conflit. 

Selon son article premier, les regles et principes fondamen­

taux du droit international humanitaire s'appliquent aux forces onusiennes, 

lorsque celles-ci participent activement aux combats lors d'un conflit arme 

(international ou interne). II peut s'agir d'une intervention de contrainte 

(peace enforcement) ou d'une operation de maintien de la paix quand 1'em­

ploi de la force est autorise dans l'exercice de la legitime defense (peace­
keeping). 

La Circulaire rappelle ensuite qu'elle n'est pas exhaustive et ne 

contient done pas toutes les regles qui s'appliquent au personnel militaire 

en cas d'afuontements armes (article 2). Les casques bleus restent done tenus 

par leur legislation nationale de respecter les instruments de droit interna­

tional humanitaire par lesquels leurs pays d' origine respectifS sont lies. 

En cas de violations du droit international humanitaire,la 

Circulaire prevoit que Ie personnel militaire sera poursuivi devant les tri­

bunaux de son pays (article 4). Cet article ne devrait pas etre considere 

comme une restriction par rapport aux obligations generales qui envisa­

gent des poursuites selon Ie principe de la juridiction penale universelle 

(done egalement par d'autresjuridictions nationales) en cas d'infractions 

graves au droit international humanitaire. Par ailleurs, la Circulaire ne fait 

malheureusement pas mention des developpements recents quant al'eta­

blissement d'une juridiction internationale. 

L'article 5 concerne la protection de la population et des biens 

civils et rappelle Ie principe fondamental de la distinction entre, d'une part, 
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les objectifs militaires et, d'autre part, les personnes et les biens civils. Les 

attaques sans discrimination et les represailles sont prohibees. Les forces des 

Nations Unies doivent prendre to utes les precautions possibles pour eviter 

ou reduire au minimum les pertes humaines ou les dommages aux biens 

civils qui pourraient etre causes incidemment. nest stipule que les installa­

tions et Ie materiel militaires des operations de maintien de la paix, en tant 

que tels, ne sont pas consideres comme des objectifs militaires. n semble 

que cette mention peut porter aconfusion, dans la mesure OU une force 

onusienne engagee dans des combats pourrait devenir objectif militaire, 

ainsi que les batiments, les moyens de transports et autres qui soutiennent 

son action coercitive. Dans Ie cas contraire, il y aurait inegalite de traite­

ment entre combattants, ce qui ne serait pas dans 1'esprit du droit interna­

tional humanitaire. 

Un autre principe couturnier et fondamental du droit huma­

nitaire, qui prescrit que Ie choix des moyens et des methodes de combat 

n' est pas illimite, est inclus dans l'article 6. En particulier, les forces de 

1'ONU ont 1'interdiction d'utiliser des «gaz asphyxiants, toxiques ou assi­

miles16 et des methodes de guerre biologiques, ainsi que des balles qui 

explosent17 , se dilatent ou s'aplatissent facilement dans Ie corps humain18 et 

certains projectiles explosifS19 ». n faut saluer Ie fait que Ie texte reflete l'evo­

lution recente du droit en la matiere en interdisant l'emploi de certaines 

armes classiques, comme celles blessant par des eclats non localisables, les 

mines antipersonnel, les pieges et les armes incendiaires20 . nest neanmoins 

16 Le Protocole de Geneve du 17 juin 1925 

concerne la prohibition d'emploi a la guerre de 
gaz asphyxiants, toxiques ou simi/aires et de 
moyens bacteri%giques. II est regrettable que 
I'ONU ait pro cede a une traduction approxima· 
tive et n'ait pas simplement repris Ie libelle du 
Protocole de 1925. 

17 Allusion est faite a la Declaration de 
Saint-Petersbourg de 1868 qui interdit I'usage 
de certains projectiles en temps de guerre. 

18 La Declaration (IV, 3) de la Conference 
internationale de la Paix de La Haye (1899) 

concerne I'interdiction d'employer des balles qui 
s'eponouissent ou s'aplatissent facilement dans 
Ie corps humain. Anouveau la traduction n'est 
pas correcte. 

19 Vu que la notion de balles qui explosent 
(dans Ie sens de la Declaration de Saint-

Petersbourg) est deja reprise, nous ne compre-
nons pas Ie sens de la mention de projectiles 
explosifs. 

20 Ces interdictions se trouvent dans la 
Convention sur I'interdiction ou la limitation de 
I'emploi de certaines armes classiques qui peu-
vent etre considerees comme produisant des 
effets traumatiques excessifs ou comme frap-
pant sans discrimination, du 10 octobre 1980, 

soit Ie Protocole I concernant les eclats non loca-
lisables,le Protocole II (revise en 1996) sur I'in-
terdiction ou la limitation de I'emploi de mines, 
pieges et autres dispositifs, et Ie Protocole III 
sur l'interdiction ou la limitation de l'emploi 
des armes incendiaires. Voir egalement la 
Convention de 1997 sur l'interdiction des mines 
antipersonnel et sur leur destruction, connue 
sous Ie nom de «traite d'Ottawa». 
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regrettable que 1'interdiction de 1'emploi et du transfert des armes a laser 

aveuglantes n'ait pas ete incluse dans cet article, vu que cette interdiction 

semble etre generalement acceptee21 . 

Les methodes de combat consistant aordonner qu'il n'y ait 

pas de survivant, a attaquer des biens indispensables a la survie de la popu­

lation civile, a endommager de fayon etendue, durable et grave l'environ­

nement, ainsi que les operations dirigees contre des installations contenant 

des forces dangereuses, sont prohibees. Afin d' assurer la protection des biens 

culturels, il est reconunande aux forces de 1'ONU de n'utiliser en aucun 

cas les biens culturels et leurs abords inunediats a des fins qui pourraient les 

exposer a une destruction ou a une deterioration. Le droit de deroger aux 

obligations conventionnel1es si la necessite militaire l'oblige, tel que prevu 

dans la Convention de La Haye de 1954, n'a pas ete retenu22 • 

L'obligation de traiter les civils et les personnes hors de com­

bat avec humanite et sans discrimination est prevue a l'article 7. II est rap­

pele que les femmes et les enfants font 1'objet d'une attention particuliere. 

Quant aux personnes detenues, un traitement conforme aux 

dispositions de la IIIe Convention de Geneve leur est accorde mutatis mutan­

dis (article 8). A noter que Ie mandat specifique du CICR, ainsi que les 

taches de son Agence centrale de recherches concernant la visite des dete­

nus, sont reconnus. Le projet du CICR de mai 1996 contenait un article 

indiquant que les forces onusiennes ne detiendraient pas des civils qui ne 

prennent pas part aux hostilites, a moins d'un mandat specifique du Conseil 

de securite. Le texte actuel indique que Ie traitement est accorde sans preju­

dice du statut juridique de ces personnes. 11 n' est pas indillhent de faire 

reference a la IIIe Convention de Geneve ou a la IVe Convention de 

Geneve. En effet,les conditions pour 1'internement ne sont pas les memes. 

Si un civil peut etre interne pour des mesures de securite conune ceci est 

autorise par la IVe Convention de Geneve, il aura droit au reexanlen perio­

dique de la decision. De plus, Ie civil interne devra etre lib ere des que les 

causes qui ont motive son internement auront disparu. Au contraire, un 

prisonnier de guerre peut etre interne jusqu'a la fin des hostilites. 

2111 s'agit du Protocole IVa la Convention de cas de conflit arme et, en general, Ie Deuxieme 
1980 sur certaines armes classiques, adopte en Protocole relatif.a ceUe Convention, adopte en 

1995. mars 1999· 
22 Voir I'article 4 de la Convention de La Haye 

de 1954 pour la protection des biens culturels en 

802 



RICR DECEMBRE IRRC DECEMBER 1999 VOL.81 N° 836 

Un dernier long article (article 9) est consacre au respect des 

blesses, des malades et du personnel medical et de secours. Les blesses et les 

malades doivent etre soignes avec humanite, sans distinction de caractere 

defavorable, l'ordre des soins etant dicte par l'urgence meclicale. 

L'obligation de respecter l'embleme de la croix rouge ou du croissant 

rouge est specifiee. Par ailleurs, il parait judicieux que Ie droit des familles a 

connaitre Ie sort de leurs membres soit rappele et qu'a cet egard, Ie travail 

de 1'Agence centrale de recherches du CICR soit mentionne. 

Enfin, les organisations humanitaires apprecieront Ie fait que 

la Circulaire du secretaire general demande aux forces des Nations Unies 

de faciliter les operations de secours de nature humanitaire et impartiale. 

Remarques finales 

Si ron peut se rejouir de la promulgation de cette circulaire, 

qui donne aux casques bleus un certain cadre juridique, il ne faut cepen­

dant pas oublier que plusieurs questions restent ouvertes. Par exemple, l'on 

peut se demander si une occupation, dite pacifique, est possible lorsqu'une 

operation est decidee par l'ONU sur la base du Chapitre VII de la Charte. 

Pourra- t-on parler d 'une application de jure de la IVe Convention de 

Geneve,ou sinon, doit-on l'invoquer comme cadre de reference possible? 

Quelle importance doit-on donner au consentement de l'Etat hote? Quoi 

qu'il en soit, les conclusions suivantes peuvent etre tirees: 

Les forces de maintien de la paix qui menent des operations 

sous Ie commandement et Ie controle de l'ONU sont considerees comme 

des organes subsidiaires, au sens des articles 22 et 29 de la Chane des 

Nations Unies. Comme il est generalement reconnu que l'ONU possede 

la personnalite juridique, l'organisation peut etre tenue pour responsable 

des violations comrnises par Ie personnel place sous son controle. De 

meme, elle peut etre tenue a reparation. 

Anotre avis, aussitot qu'il y a affrontement arme entre les 

forces des Nations Unies et des groupes armes organises, les dispositions 

pertinentes du droit international humanitaire s'appliquent. Elles doivent 

etre respectees, independamment de la nature du conflit ou de la legalite 

du recours a la force, et bien que l'ONU ne soit pas formellement partie 

aux Conventions de Geneve. Ainsi, l'ONU peut-elle devenir elle-meme 

partie a un conflit arme. A cet egard, l'utilite du CICR comme organisa­

tion et intermediaire neutres entre les parties a un conflit a ete prouvee 
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dans plusieurs contextes. Par exemple, Ie CICR a pu visiter des membres 

de l'ONUSOM II (Somalie) ou de la FORPRONU23 (ex-Yougoslavie), 

alors qu'ils etaient detenus par une des parties au conflit. 

Juridiquement, la Circulaire du secretaire general est un texte 

administratif que ce dernier a promulgue en sa capacite de plus haut fonc­

tionnaire des Nations Unies24 . La Circulaire contient des recommanda­

tions et des instructions aux troupes engagees dans une operation sous Ie 

commandement et Ie contrale de l'ONU. Ces directives n'ont toutefois 

pas de force contraignante, et les regles et principes enonces ne sont pas 

exhaustifs. Il est important que Ie personnel militaire engage soit au cou­

rant de ses obligations et qu'il sache qu'il peut etre individuellement pour­

suivi en cas de violations. Quant aux Etats parties aux Conventions de 

Geneve, ils doivent prendre au serieux leur obligation de faire cesser les 

violations et de juger les criminels de guerre. 

En accord avec la position de rONU, nous ne pensons pas 

que toutes les dispositions du droit international humanitaire soient perti­

nentes pour les operations deployees par les forces des Nations Unies (les 

regles concernant la repression penale, par exemple). Les dispositions 

contenues dans la Circulaire du secretaire general sont destinees a clarifier 

Ie minimum de regles qui leur sont applicables.ll s'agit d'un tres bon outil 

de formation. Rappelons qu'a ce jour, Ie CICR a participe a plusieurs 

cours de formation pour les contingents nationaux destines a accomplir 

une mission de maintien de la paix, soit dans leur pays d' origine (comme 

Ie Nepal ou les Etats-Unis), soit sur leur lieu d'affectation (par exemple, 

l'ex-Republique yougoslave de Macedoine). Le CICR souhaite pour­

suivre, voire intensifier, sa collaboration en matiere de diffusion, tant avec 

l'ONU qu'avec les Etats fournissant des contingents. 

La Circulaire concerne les missions placees sous Ie conunan­

dement et Ie contrale de rOND. Les developpements recents (HaIti, 

«Operation turquoise» au Rwanda, Timor oriental) ont cependant montre 

que l'ONU a tendance a deleguer la creation d'une force multinationale a 

un Etat ou aune organisation regionale de secUl·ite. Meme si les missions 

ainsi autorisees par l'ONU sont placees sous un commandement regional 

23 FORPRON U: Force de protection des 24 Voir ace sujet UN Doc. ST/SGB/1997/1 du 
Nations Unies. 28 mai 1997. 
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ou national, l'organisation conserve une part de responsabilite, ceci en 

vertu du rnandat qui lui a ete confie par la Charte des N ations Unies et de 

la nature coutumiere de l'article premier comrnun aux Conventions de 

Geneve. L'ONU devrait s'assurer que les forces engagees connaissent et 

respectent Ies regies et Ies coutumes du droit international humanitaire. 

Acet egard, il faut rappeler et souligner les recommandations 

faites par Ie secretaire general dans son Rapport sur la protection des civils 

en temps de conflit arme25 . Les Etats ysont invites adonner des instruc­

tions atout personnel militaire participant ades operations de maintien de 

la paix. 

• 

Abstract 

Observance by United Nations forces of international 
humanitarian law: comments on the Secretary General's 
Bulletin of 6 August 1999 
by ANNE RVNIKER 

Ever since the Security Coundl decidedJor thefirst time to send armed 

Jorces into a troubled area, the question has remained open as to whether such 

peace-keeping or peace-enJorcernent contingents were required to comply with 

international humanitarian law when they had to useJorce. The [CRC has 

always argued in favour if the applicability if that body if law, in particular 

the 1949 Geneva Conventions, to operations conducted under the control if 
the United Nations. Under the title « Observance by United Nations Jorces 

ifinternational humanitarian law) the United Nations Secretary- General 

has now issued a set ifJundamental principles and rules oj international 

humanitarian law applicable to Jorces conducting operations under United 

Nations command and control. The text is given below. 

25 Rapport du 5ecretaire general au Conseil de conflit arme, 5/1999/957 du 8 septembre 
de securite sur la protection des civils en periode 1999. 
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Respect du droit international humanitaire 
par les forces des Nations Unies 
Nations Unies, Circulaire du Secd:taire general 

ST/SGB/1999/13,6 aout 1999 

Le Secretaire general edicte les dispositions ci-apres aux fins 

d' etablir les principes et regles fondamentaux du droit international huma­

nitaire applicables aux forces des Nations Unies qui menent des operations 

sous Ie comrnandement et Ie controle de l'Organisation des Nations 

Unies: 

Article premier - Champ d'application 

1.1 Les principes et regles fondamentaux du droit internatio­

nal humanitaire enonces dans la presente circulaire sont applicables aux 

forces des Nations Unies lorsque, dans les situations de conflit arme, elles 

participent activement aux combats, dans les linutes et pendant la duree de 

leur participation. Us s'appliquent donc dans les interventions de contrainte 

et dans les operations de maintien de la paix quand l'emploi de la force est 

autorise dans l'exercice de la legitime defense. 

1.2 La publication de la presente circulaire ne porte pas 

atteinte au statut protege des membres des operations de maintien de la 

paix en vertu de la Convention sur la securite du personnel des Nations 

Unies et du personnel associe, ni aleur statut de non-combattant, tant que 

les interesses ont droit ala protection garantie aux civils par Ie droit inter­

national des conflits armes. 

Article 2 - Application du droit national 

Les presentes dispositions ne constituent pas une liste exhaus­

tive des principes et regles du droit international humanitaire qui S'in1PO­

sent au personnel militaire et ne prejugent pas de leur application ni ne 

remplacent les lois nationales auxquelles Ie personnel militaire reste soumis 

pendant toute la duree de l'operation. 

Article 3 - Accord sur Ie statut des forces 

Dans l'accord sur Ie statut des forces conclu entre 

l'Organisation des Nations Unies et un Etat sur Ie territoire duquel une 

force des Nations Unies est deployee, l'Orgalusation s'engage afaire en 
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sorte que la force mene ses operations dans l'entier respect des principes et 

des regles enonces dans les conventions generales applicables au comporte­

ment du personnel militaire. L'Organisation s'engage egalement afaire en 

sorte que les membres du personnel militaire de la force aient pleinement 

connaissance des principes et des regles enonces dans ces instruments 

internationaux. L'obligation de respecter lesdits principes et regles pese sur 

les forces des Nations Unies meme en 1'absence d'accord sur Ie statut des 

forces . 

Article 4 - Violations du droit international humanitaire 

En cas de violation du droit international humanitaire, les 

membres du personnel militaire d'une force des Nations Unies encourent 

des poursuites devant les juridictions de leur pays. 

Article 5 - Protection de la population civile 

5.1 La force des Nations Unies fait, atout moment, une dis­

tinction claire entre civils et combattants et entre biens civils et objectifs 

militaires. Les operations militaires sont dirigees uniquement contre des 

combattants et des objectifs militaires. Les attaques contre des civils ou des 

biens civils sont interdites. 

5.2 Les personnes civiles jouissent de la protection accordee 

par Ie present article, sauf si elles participent directement aux hostilites et 

pendant la duree de cette participation. 

5.3 La force des Nations Unies prend toutes les precautions 

possibles pour eviter et, en tout cas, pour reduire au minimum les pertes en 

vies humaines dans la population civile, les blessures aux personnes civiles 

et les dommages aux biens civils qui pourraient etre causes incidemment. 

5.4 Dans sa zone d'operations, la force des Nations Unies 

evite, dans la mesure du possible, de placer des objectifs militaires a1'inte­

rieur ou aproxinute des zones fortement peuplees et prend toutes les pre­

cautions necessaires pour proteger la population civile, les personnes civiles 

et les biens acaractere civil contre les dangers resultant des operations mili­

taires. Les installations et Ie materiel militaires des operations de maintien 

de la paix, en tant que tels, ne sont pas consideres comme des objectifs 

militaires. 

5.5 II est interdit ala force des Nations Unies de lancer des 

operations susceptibles de trapper indistinctement des objectifs nlllitaires et 
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des personnes civiles, et des operations dont on peut attendre qu'elles cau­

seront incidemment des pertes en vies humaines dans la population civile 

ou des dommages ades biens civils qui seraient excessifs par rapport a 
l'avantage militaire concret et direct attendu. 

5.6 La force des Nations Unies n 'use pas de represailles contre 

les personnes civiles ou les biens acaractere civil. 

Article 6 - Moyens et methodes de combat 

6.1 Le droit de la force des Nations Unies de choisir des 

methodes et moyens de combat n'est pas illirnite. 

6.2 La force des Nations Unies respecte les regles qui interdi­

sent ou lirnitent l'utilisation de certaines armes et methodes de combat, en 

vertu des instruments pertinents du droit international humanitaire. Elle 

respecte, en particulier, l'interdiction d'utiliser des gaz asphyxiants, toxiques 

ou assirniles et des methodes de guerre biologiques, des balles qui explo­

sent, se dilatent ou s'aplatissent facilement dans Ie corps humain, et certains 

projectiles explosifs. L'emploi de certaines armes classiques, comme les 

eclats non localisables, les mines antipersonnel, les pieges et les armes 

incendiaires, est interdit. 

6.3 II est interdit ala force des Nations Unies d' employer des 

methodes de guerre qui peuvent causer des maux superflus ou des souf­

frances inutiles, ou qui sont con<;:ues pour causer ou dont on peut attendre 

qu' elles causeront des dommages etendus, durables et graves al'environne­

ment naturel. 

6.4 11 est interdit ala force des Nations Unies d'utiliser des 

armes ou methodes de combat de nature acauser des soufliances inutiles. 

6.5 II est interdit d'ordonner qu'il n'y ait pas de survivant. 

6.6 11 est interdit ala force des Nations Unies de lancer des 

attaques contre des monuments artistiques, architecturaux ou historiques, 

des sites archeologiques, des ceuvres d'art, des lieux de culte et des musees 

et bibliotheques qui constituent Ie patrimoine culturel et spirituel des 

peuples. Dans sa zone d'operations,la force n'utilise pas ces biens culturels 

ou leurs environs immediats ades fins qui peuvent les exposer a etre 

detruits ou endommages. Le vol, Ie pillage, Ie detournement et tout acte de 

vandalisme dirige contre des biens culturels sont rigoureusement interdits. 

6.7 II est interdit ala force des Nations Unies d'attaquer, de 

detruire, d'enlever ou de mettre hors d'usage des biens indispensables ala 
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survie de la population civile, tels que les denrees alimentaires,les recoltes, 

Ie betail et les installations et reserves d' eau potable. 

6.8 La force des Nations Unies ne dirige pas contre les instal­

lations contenant des forces dangereuses, asavoir les barrages, les digues et 

les centrales nucleaires de production d' energie electrique, des operations 

militaires susceptibles de provoquer la liberation de ces forces et, en conse­

quence, de causer des pertes severes dans la population civile. 

6.9 La force des Nations Unies ne dirige pas de represailles 

contre des biens et installations proteges en vertu du present article. 

Article 7 - Traitement des civils et des personnes hors de combat 

7.1 Les personnes qui ne participent pas ou qui ne partici­

pent plus aux operations militaires, y compris les civils,les membres des 

forces armees qui ont depose les armes et les personnes qui ont ete mises 

hors de combat pour cause de maladie, blessure ou detention, sont, en 

toutes circonstances, traitees avec humanite, sans aucune distinction de 

caractere defavorable fondee sur la race, Ie sexe, les convictions religieuses 

ou tout autre critere analogue. Elles sont traitees avec tout Ie respect du a 
leur personne, aleur honneur et aleurs convictions religieuses et autres. 

7.2 Sont prohibes, en tout temps et en tout lieu, al'egard des 

personnes mentionnees ci-dessus: les atteintes portees ala vie et al'inte­

grite corporelle; le meurtre et les traitements cruels tels que la torture, la 

mutilation ou toute autre forme de peine corporelle; les punitions collec­

tives; les represailles ; la prise d' otage ; Ie viol, la prostitution forcee ; toute 

forme de violence sexuelle, d'humiliation et de traitement degradant; l'as­

servissement et Ie pillage. 

7.3 Les femmes sont protegees specialement contre toute 

atteinte aleur integrite physique, en particulier contre Ie viol, la prostitu­

tion forcee et toute autre forme de violence sexuelle. 

7.4 Les enfants font l'objet d'un respect particulier et sont 

proteges contre toute forme de violence sexuelle. 

Article 8 - Traitement des personnes detenues 

La force des Nations Unies traite avec humanite et respecte 

dans leur dignite les membres des forces armees qu'elle detient et les autres 

personnes qui ne participent plus aux operations militaires pour cause de 

detention. Sans prejudice de leur statut juridique, toutes ces personnes sont 
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traitees conformement aux dispositions pertinentes de la troisieme 

Convention de Geneve de 1949 qui leur sont applicables mutatis mutandis. 

En particulier : 

a) Leur capture et leur detention sont notifiees sans retard ala 

partie dont elles dependent et a l'Agence centrale de recherches du 

Comite international de la Croix-Rouge (CICR), en particulier pour que 

les families soient informees; 

b) Elles sont gardees dans des lieux slirs, donnant toutes les 

garanties possibles d'hygiene et de sante et ne sont pas detenues dans des 

regions exposees aux dangers de la zone de combat; 

c) Elles ont Ie droit de recevoir des vivres et des vetements, 

des soins d'hygiene et des soins medicaux ; 

d) Elles ne sont, en aucune circonstance, soumises aaucune 

forme de torture ou de mauvais traitement ; 

e) Les femmes privees de liberte sont gardees dans des locaux 

separes de ceux des hommes et placees sous la surveillance immediate de 

femmes; 

f) Dans les cas OU des enfants qui n'ont pas 16 ans revolus par­

ticipent directement aux hostilites et sont arretes, detenus ou internes par 

une force des Nations Unies, ils continuent abeneficier d'une protection 

speciale. En particulier, ils sont gardes dans des locaux separes de ceux des 

adultes, sauflorsqu'ils sont loges avec leur familie; 

g) Le droit du CICR de rendre visite aux prisonniers et aux 

de tenus est respecte et garanti. 

Article 9 - Protection des blesses, des malades et du personnel medical 

et de secours 

9.1 Les membres des forces armees et autres personnes au 

pouvoir d'une force des Nations Unies qui sont blesses ou malades sont 

respectes et proteges en toutes circonstances. lis sont traites avec humanite 

et reyoivent l'attention et les soins medicaux qu'exige leur etat, sans dis­

tinction de caractere defavorable. Seules des raisons d'urgence medicale 

peuvent autoriser une priorite dans l'ordre des soins. 

9.2 Toutes les fois que les circonstances 1'autorisent, un armis­

tice ou des arrangements locaux sont convenus pour permettre de recher­

cher et d'identifier les blesses, les malades et les morts laisses sur Ie terrain, 

et de les enlever, de les echanger et de les transporter. 
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9.3 La force des Nations Unies n'attaque pas les installations 

medicales ou les formations sanitaires mobiles. CeIles-ci sont respectees et 

protegees en tout temps, amoins qu'elles ne soient utilisees, en dehors de 

leurs fonctions humanitaires, pour attaquer la force des Nations Unies ou 

pour connnettre contre eIle des actes dommageables. 

9.4 La force des Nations Unies respecte et protege en toutes 

circonstances Ie personnel medical occupe exclusivement arechercher, 

transporter ou soigner les blesses et les malades, ainsi que Ie personnel 

religieux. 

9.5 La force des Nations Unies respecte et protege les convois 

de blesses et de malades ou de materiel medical de la meme maniere que 

les formations sanitaires mobiles. 

9.6 La force des Nations Unies n'exerce pas de represailles 

contre les blesses, les malades ou Ie personnel, les installations et Ie materiel 

proteges en vertu du present article. 

9.7 La force des Nations Unies respecte en toutes circons­

tances les emblemes de la Croix-Rouge et du Croissant-Rouge. Ces 

emblemes ne peuvent etre employes ad'autres fins que d'indiquer ou de 

proteger les formations sanitaires et les installations, Ie personnel et Ie mate­

riel medicaux.Toute utilisation abusive des emblemes de la Croix-Rouge 

ou du Croissant-Rouge est interdite. 

9.8 La force des Nations Unies respecte Ie droit des families 

de connaitre Ie sort de ceux de leurs membres qui sont malades, blesses ou 

decedes. EIle facilite acette fin la tache de l'Agence centrale de recherches 

du CICR. 

9.9 La force des Nations Unies facilite les operations de 

secours de nature humanitaire et impartiale et qui sont menees sans dis­

tinction de caractere defavorable; eIle respecte Ie personnel, les vehicules et 

les 10calIX utilises dans ces operations. 

Article 10 - Entree en vigueur 


La presente circulaire entre en vigueur Ie 12 aout 1999. 


Le Secretaire general 

KOFI A. ANNAN 
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Observance by United Nations forces of international 
humanitarian law 
United Nations, Secretary-General's Bulletin 

STISGB/1999/13, 6 August 1999 

The Secretary-General, for the purpose of setting out funda­

mental principles and rules of international humanitarian law applicable to 

United Nations forces conducting operations under United Nations com­

mand and control, promulgates the following: 

Section 1- Field ifapplication 

1.1 The fundamental principles and rules of international 

humanitarian law set out in the present bulletin are applicable to United 

Nations forces when in situations of armed conflict they are actively 

engaged therein as combatants, to the extent and for the duration of their 

engagement.They are accordingly applicable in enforcement actions, or in 

peacekeeping operations when the use of force is permitted in 

self-defence. 

1.2 The promulgation of this bulletin does not affect the pro­

tected status of mem.bers of peacekeeping operations under the 1994 

Convention on the Safety of United Nations and Associated Personnel or 

their status as non-combatants, as long as they are entitled to the protection 

given to civilians under the international law ofarmed conflict. 

Section 2 - Application ifnational law 

The present provisions do not constitute an exhaustive list of 

principles and rules of international humanitarian law binding upon mili­

tary personnel, and do not prejudice the application thereof, nor do they 

replace the national laws by which military personnel remain bound 

throughout the operation. 

Section 3 - Status-ifjorces agreement 

In the status-of-forces agreement concluded between the 

United Nations and a State in whose territory a United N ations force is 

deployed, the United Nations undertakes to ensure that the force shall 

conduct its operations with full respect for the principles and rules of the 

general conventions applicable to the conduct of military personnel. The 
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United Nations also undertakes to ensure that members of the military 

personnel of the force are fully acquainted with the principles and rules of 

those international instruments. The obligation to respect the said princi­

ples and rules is applicable to United Nations forces even in the absence of 

a status-of-forces agreement. 

Section 4 - Violations ifinternational humanitarian law 

In case of violations of international humanitarian law, mem­

bers of the military personnel of a United Nations force are subject to 

prosecution in their national courts. 

Section 5 - Protection if the civilian population 

5.1 The United Nations force shall make a clear distinction at 

all times between civilians and combatants and between civilian objects 

and military objectives. Military operations shall be directed only against 

combatants and military objectives. Attacks on civilians or civilian objects 

are prohibited. 

5.2 Civilians shall enjoy the protection afforded by this sec­

tion, unless and for such time as they take a direct part in hostilities. 

5.3 The United Nations force shall take all feasible precau­

tions to avoid, and in any event to minimize, incidental loss of civilian life, 

injury to civilians or damage to civilian property. 

5.4 In its area of operation, the United Nations force shall 

avoid, to the extent feasible, locating military objectives within or near 

densely populated areas, and take all necessary precautions to protect the 

civilian population, individual civilians and civilian objects against the dan­

gers resulting from military operations. Military installations and equip­

ment ofpeacekeeping operations, as such, shall not be considered military 

objectives. 

5.5 The United Nations force is prohibited from launching 

operations of a nature likely to strike military objectives and civilians in an 

indiscriminate manner, as well as operations that may be expected to cause 

incidental loss of life among the civilian population or damage to civilian 

objects that would be excessive in relation to the concrete and direct mili­

tary advantage anticipated. 

5.6 The United Nations force shall not engage in reprisals 

against civilians or civilian objects. 
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Section 6 - Means and methods <ifcombat 

6.1 The right of the United Nations force to choose methods 

and means of combat is not unlimited. 

6.2 The United Nations force shall respect the rules prohibit­

ing or restricting the use of certain weapons and methods ofcombat under 

the relevant instruments of international humanitarian law. These include, 

in particular, the prohibition on the use ofasphyxiating, poisonous or other 

gases and biological methods of warfare; bullets which explode, expand or 

flatten easily in the human body; and certain e:>"'Plosive projectiles.The use 

of certain conventional weapons, such as non-detectable fragments, 

anti-personnel mines, booby traps and incendiary weapons, is prohibited. 

6.3 The United Nations force is prohibited from employing 

methods of warfare which may cause superfluous injury or unnecessary 

suffering, or which are intended, or may be expected to cause, widespread, 

long-term and severe damage to the natural environment. 

6.4 The United Nations force is prohibited from using 

weapons or methods of combat of a nature to cause unnecessary suffering. 

6.5 It is forbidden to order that there shall be no survivors. 

6.6 The United Nations force is prohibited from attacking 

monuments of art, architecture or history, archaeological sites, works ofart, 

places of worship and museums and libraries which constitute the cultural 

or spiritual heritage ofpeoples. In its area of operation, the United Nations 

force shall not use such cultural property or their immediate surroundings 

for purposes which might expose them to destruction or damage. Theft, 

pillage, m.isappropriation and any act of vandalism directed against cultural 

property is strictly prohibited. 

6.7 The United Nations force is prohibited from attacking, 

destroying, removing or rendering useless objects indispensable to the sur­

vival of the civilian population, such as foodstuff, crops, livestock and 

drinking-water installations and supplies. 

6.8 The United Nations force shall not nuke installations 

containing dangerous forces, namely dams, dikes and nuclear electrical 

generating stations, the object of military operations if such operations 

may cause the release of dangerous forces and consequent severe losses 

among the civilian population. 

6.9 The United Nations force shall not engage in reprisals 

against objects and installations protected under this section. 
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Section 7 - Treatment ifcivilians and persons hors de combat 

7.1 Persons not, or no longer, taking part in military opera­

tions, including civilians, members of armed forces who have laid down 

their weapons and persons placed hors de combat by reason of sickness, 

wounds or detention, shall, in all circumstances, be treated humanely and 

without any adverse distinction based on race, sex, religious convictions or 

any other ground. They shall be accorded full respect for their person, hon­

our and religious and other convictions. 

7.2 The following acts against any of the persons mentioned 

in section 7.1 are prohibited at any time and in any place: violence to life 

or physical integrity; murder as well as cruel treatment such as torture, 

mutilation or any form of corporal punishment; collective punishment; 

reprisals; the taking of hostages; rape; enforced prostitution; any form of 

sexual assault and humiliation and degrading treatment; enslavement; and 

pillage. 

7.3 Women shall be especially protected against any attack, in 

particular against rape, enforced prostitution or any other form ofindecent 

assault. 

7.4 Children shall be the obj ect of special respect and shall be 

protected against any form ofindecent assault. 

Section 8- Treatment ifdetained persons 

The United Nations force shall treat with humanity and 

respect for their dignity detained members of the armed forces and other 

persons who no longer take part in military operations by reason of deten­

tion.Without prejudice to their legal status, they shall be treated in accor­

dance with the relevant provisions of the Third Geneva Convention of 

1949, as may be applicable to them mutatis mutandis. In particular: 

(a) Their capture and detention shall be notified without delay 

to the party on which they depend and to the Central Tracing Agency of 

the International Committee of the Red Cross (ICRC), in particular in 

order to inform their fanlllies ; 

(b) They shall be held in secure and safe premises which pro­

vide all possible safeguards ofhygiene and health, and shall not be detained 

in areas exposed to the dangers of the combat zone; 

(c) They shall be entitled to receive food and clothing, hygiene 

and medical attention; 
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(d) They shall under no circumstances be subjected to any 

form of torture or ill-treatment; 

(e) Women whose liberty has been restricted shall be held in 

quarters separate from men's quarters, and shall be under the immediate 

supervision ofwomen; 

(f) In cases where children who have not attained the age of 

sixteen years take a direct part in hostilities and are arrested, detained or 

interned by the United Nations force, they shall continue to benefit from 

special protection. In particular, they shall be held in quarters separate from 

the quarters ofadults, except when accommodated with their families; 

(g) IeRC's right to visit prisoners and detained persons shall 

be respected and guaranteed. 

Section 9 - Protection if the wounded, the sick, and medical and reliif 

personnel 

9.1 Members of the armed forces and other persons in the 

power of the United Nations force who are wounded or sick shall be 

respected and protected in all circumstances. They shall be treated 

humanely and receive the medical care and attention required by their 

condition, without adverse distinction. Only urgent medical reasons will 

authorize priority in the order of treatment to be administered. 

9.2 Whenever circumstances permit, a suspension of fire shall 

be arranged, or other local arrangements made, to permit the search for 

and identification of the wounded, the sick and the dead left on the battle­

field and allow for their collection, removal, exchange and transport. 

9.3 The United Nations force shall not attack medical estab­

lishments or mobile medical units. These shall at all times be respected and 

protected, unless they are used, outside their humanitarian functions, to 

attack or otherwise commit harmful acts against the United Nations force. 

9.4 The United Nations force shall in all circumstances respect 

and protect medical personnel exclusively engaged in the search for, trans­

port or treatment of the wounded or sick, as well as religious personnel. 

9.5 The United Nations force shall respect and protect trans­

ports of wounded and sick or medical equipment in the same way as 

mobile medical units. 
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9.6 The United Nations force shall not engage in reprisals 

against the wounded, the sick or the personnel, establishments and equip­

lTlent protected under this section. 

9.7The United Nations force shall in all circumstances respect 

the Red Cross and Red Crescent emblems. These emblems may not be 

employed except to indicate or to protect medical units and medical estab­

lishments, personnel and material. Any misuse of the Red Cross or Red 

Crescent emblems is prohibited. 

9.8 The United Nations force shall respect the right of the 

families to know about the fate of their sick, wounded and deceased rela­

tives. To this end, the force shall facilitate the work of the ICRC Central 

Tracing Agency. 

9.9The United Nations force shall facilitate the work ofrelief 

operations which are humanitarian and impartial in character and con­

ducted without any adverse distinction, and shall respect personnel, vehi­

cles and premises involved in such operations. 

Section 10 - Entry intoJorce 


The present bulletin shall enter into force on 12 August 1999. 


KOFr A. ANNAN 

Secretary-General 
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Conference International 
internationale Conference 
de la Croix-Rouge et of the Red Cross 
du Croissant-Rouge and Red Crescent 

Conference internationale 
de la Croix-Rouge et du Croissant-Rouge: un plan 
d'action pour l'humanitaire 
par YVES SANDOZ 

One page a ete tournee Ie 6 novembre 1999, date aIaqueI­

Ie a pris fin a Geneve Ia XXVII" C onference internationale de Ia 

C roix-Rouge et du Croissant-Rouge (<< Ia Conference ») - continua­

tion d 'une tradition qui a commence a Paris en 1869. C e rendez­

vous, unique sur Ia scene internationale, a lieu en regIe generale tous 

Ies quatre ans. II permet la reunion, sur un pied d'egalite, des compo­

santes du Mouvement international de la Croix-Rouge et du 

Croissant- Rouge (<< Ie Mouvement ») et des gouvernements des Etats 

parties aux Conventions de Geneve. Comme de coutume, Ia 

C onference internationale a ete Ie point d' orgue d'une serie de 

reunions propres au Mouvement, a savoir Ie Conseil executif et 

l'Assemblee generale de la Federation internationale, puis Ie Conseil 

des DeIegues. 

Avant de mentionner les points forts de ces reunions et 

d 'en tirer un premier bilan, relevons qu 'elles ont aussi vu d'importants 

changements de personnes dans les organes dirigeants du Mouvement. 

YVES SANDOZ est directeur du droit international et de la communication, Comite 

international de la Croix-Rouge. 
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Changements aux postes-cles 

A la tete du Conute international de la Croix-Rouge 

depuis quelque douze ans, Ie president Cornelio Sommaruga quitte ses 

fonctions fin 1999. Pendant toutes ces annees, il s' est battu sans relache 

pour que Ie droit international humanitaire soit mieux respecte, pour 

que 1'on bannisse 1'usage des mines antipersonnel et d'autres pratiques 

barbares; pour que toutes les composantes du Mouvement travaillent 

harmonieusement, dans Ie cadre d'une repartition des taches qui per­

mettent achacune d' entre elIes d'utiliser au mieux ses qualites prop res 

au service d'une cause commune; enfin, pour que la communaute 

internationale, en particulier les Etats, donnent au CICR les moyens 

d'accomplir au mieux Ie lourd mandat qui lui est COMe. Le Conseil 

des Delegues, qu'il a une derniere fois preside de main de maitre, puis 

la Conference internationale lui ont adresse ajuste titre une ovation 

pour Ie remercier de son engagement exceptionnel. 

George Weber quitte, lui aussi a la fin de 1'annee, ses fonc­

tions de secretaire general de la Federation internationale des Societes 

de la Croix-Rouge et du Croissant-Rouge, apres avoir passe six ans a 
ce poste crucial. II a travaille inlassablement a renforcer la Federation 

et a ete l'un des artisans du rapprochement entre les dirigeants execu­

tifs du CICR et de la Federation. L'Assemblee de la Federation 1'a 

nomme par acclamations secretaire general emerite. 

Depart, enfin, de deux des membres elus de la 

Commission permanente de la Croix-Rouge et du Croissant-Rouge: 

Georges Harouk, president de la Croix-Rouge libanaise, et Mamoun 

Youssif Hamid, president du Croissant-Rouge soudanais. Appeles a 
remplacer les regrettc~s Guillermo Rueda et Byron Hove - auxquels Ie 

Conseil des DeIegues a rendu un dernier hommage en remettant a 
leur famille la medaille Henry Dunant que la Commission permanen­

te leur a attribuee atitre posthume -, ces deux personnalites se sont 

acquittees de leur tache avec beaucoup de devouement et de compe­

tence. 

L'on connait Ie role decisif joue par les qualites person­

nelles des dirigeants, et Ie remplacement de ces personnalites sera 

essentiel pour Ie bon fonctionnement du Mouvement. Une grande 

responsabilite repose done sur les epaules de leurs successeurs: Jakob 

Kellenberger, futur president du CICR, Didier Cherpitel, nouveau secre­
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taire general de la Federation, Mohammed Al-Hadid, president du 

Croissant-Rouge jordanien, et Abdul-Rahman al Swailen, president du 

Croissant-Rouge saoudien, tous deux elus membres de la Commission 

permanente. Toutes ces personnalites seront bien entendu entourees de 

personnes d'experience. 11 s'agit notamment de la presidente de la 

Federation, Ie Dr Astrid Heiberg, qui poursuit son mandat, et des trois 

membres de la Commission permanente reelus au premier tour par la 

Conference internationale, soit la princesse Margriet des Pays-Bas, 

vice-presidente de la Croix-Rouge neerlandaise (reconduite dans sa 

fonction de presidente) , Christina Magnusson, presidente de la 

Croix-Rouge suedoise, et Tadeteru Konoe, vice-president de la 

Croix-Rouge japonaise. 

Points forts des reunions propres au Mouvement 

Relevons brievement les principales decisions prises par 

les reunions propres au Mouvement et les enseignements a en tirer. 

L 'Assemblee de la Federation internationale a adopte plus de 

cinquante decisions. NollS nous limiterons ici aen mentionner deux 

qui nollS paraissent particulierement importantes: l'admission de la 

Societe nationale du Gabon, prealablement reconnue par Ie CICR, 

qui porte a176 Ie nombre des Societes membres de la Federation; et 

I'adoption d'une Strategie 2010, «comme base du developpement de 

la Federation internationale pendant la prochaine decennie et comme 

fil conducteur de l'action, tant individuelle que collective, des Societes 

nationales ». 

Quant au Conseil des DeLegues, il a ete l'occasion d 'un pre­

mier bilan de I'Accord de Seville. La mise en reuvre de cet Accord s'est 

traduite par une cooperation plus intense et mieux coordonnee sur Ie 

terrain, avec en point de mire,la nouvelle formule utilisee dans la vaste 

action des Balkans, ce qui amene a un bilan positif, comme l'a ete 

«1' esprit de Seville» qui a souffie sur les relations entre toutes les 

composantes du Mouvement. II ne s'agit cependant pas de se relacher 

et de se voiler la face: de gros efforts restent a faire pour ameliorer 

encore la qualite des services rendus par chacun, au niveau national 

comme au niveau international; l' Accord de Seville doit encore etre 

mieux connu, et l'effort dans Ie domaine de la formation doit se pour­

suivre et s'intensifier; enfin, l'application pratique de I'Accord, 
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notamment dans l'operation des Balkans, malS aussi dans nombre 

d'autres situations, merite une evaluation approfondie pour en tirer les 

leyons: il n'y a pas de formule magique, et il s'agit de trouver a chaque 

situation, dans Ie cadre de l'Accord, les modes de cooperation pennet­

tant de repondre de la maniere la plus appropriee aux besoins des 

victimes des guerres et d' autres catastrophes necessitant une action 

internationale. 

Acet effet, la Commission permanente a ete chargee de 

creer un groupe de travail pour analyser la situation et faire des pro­

positions, afin de developper une strategie d' ensemble pour Ie 

Mouvement, en s'appuyant sur les rapports concernant la cooperation 

au sein du Mouvement, 1'etude du CICR sur son Avenir et la Strate­

gie 2010 de la Federation. Ce groupe devra, par ailleurs, creer en prio­

rite un groupe de travail ad hoc, charge d' evaluer les leyons a tirer des 

recentes actions internationales de secours, en vue de developper des 

modeIes propres a faciliter une action rapide et efficace sur Ie terrain. 

On peut legitimement esperer que cet effort contribuera a renforcer 

encore «1'esprit de Seville » et Ie fonctionnement du Mouvement, qui 

doit s'appuyer sur les qualites specifiques de chacune de ses compo­

santes et sur une solidarite sans faille entre elles. Ceci, avec la conscien­

ce que l'on ne fera jamais assez bien et que cette reflexion est un pro­

cessus permanent, qui doit neanmoins pouvoir se derouler - c'est la 

un equilibre delicat - sans affaiblir les activites operationnelles. 

C'est-a-dire en evitant de destabiliser 1'action par une remise en cause 

permanente des accords conclus, ou de puiser dans les forces vives 

des institutions pour des taches repondant a un souci exagere 

d'introspection. 

Les annees OU se deroulent les Conferences internatio­

nales, les reunions du Mouvement restent centrees sur la preparation 

de ce grand rendez-vous avec les gouvernements. Le td:s gros travail 

de preparation entrepris par les coorganisateurs, sous l'egide de la 

Commission permanente, a donc ete presente et debattu pour per­

mettre a chaque delegue de se preparer et de jouer pleinement son 

role. Et aussi de demontrer la cohesion du Mouvement sur des dos­

siers delicats, tels que les enfants dans la guerre, Ie transfert d'armes ou 

1'embleme. nest particulierement heureux, sur ce dernier point, que, 

lors du Conseil des Delegues, 1'ensemble des composantes du 
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Mouvement ait decide de soutenir la ligne du groupe de travail de la 

Conul1ission permanente. Ce dernier, soucieux de trouver une solu­

tion pour assurer 1'universalite du Mouvement sans remettre en cause 

sa cohesion, a demande aux Etats, lors de la Conference internationa­

Ie, de s'associer a lui pour entamer une phase diplomatique et deci­

sionnelle dans laquelle leur presence est indispensable. 

Enfln, relevons que lorsque les reunions du Mouvement 

precedent la Conference internationale, elles se deroulent dans une 

certaine fievre, due ala preparation des debats de celle-ci, et c' est assez 

normal. Mais, lorsqu' elles se tiennent dans 1'intervalle, Ie debat interne 

du Mouvement devrait alors etre plus approfondi. Le deroulement 

plus rapide que prevu de l'Assemblee generale de la Federation et les 

nombreux sujets touchant 1'ensemble du Mouvement devraient par 

ailleurs relancer une reflexion sur la repartition des roles et du temps 

qu'il convient de consacrer aux reunions internes de la Federation, 

d'une part, et au Conseil des DeIegues, d'autre part. Une legere pro­

longation du temps alioue a ce dernier permettrait aussi d' envisager 

des formules de debat a meme de Ie rendre plus vivant, ouvert et 

attractif. 

Conference internationale: les raisons d'un succes 

La Conference internationale s'est remarquablement bien 

deroulee. Comme pour les reunions qui la precedaient, il convient de 

mentionner que Ie choix des personnalites designees pour assumer 

certains postes-des de la Conference a ete particulierement heureux. 

Sans etre exhaustif,je mentionnerai ici trois d' entre elles. En tout pre­

mier lieu, Ie president de la Conference, Mamdouh Gabr, secretaire 

general du Croissant-Rouge egyptien, qui a conduit les debats avec 

une competence, une humanite et une distinction remarquables; 

Philippe Kirsch, ambassadeur du Canada, ensuite. Comme il1'avait fait 

lors de la precedente Conference, il a accompli la tache particuliere­

ment delicate de presider Ie Comite de redaction avec une maitrise 

exceptionnelle, fondee sur une experience unique de la negociation 

multilaterale; enfin, Jean-Franfois Kammer, secretaire general de la 

Conference, qui a notanunent contribue au succes de celle-ci en 

gerant avec beaucoup de doigte et de courtoisie des problemes diplo­

matiques tres delicats. 
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Mais la Conference doit aussi sa reussite ala collaboration 

intense et fructueuse qui s'est etablie entre les organisations hates, Ie 

CICR et la Federation internationale, pendant toute la longue phase 

preparatoire. L'on imagine malla somme d'efforts qui sont necessaires 

pour mettre au point un evenement d'une telle envergure, d'abord en 

ce qui concerne la substance, bien sur, avec la redaction de nombreux 

projets, mais aussi sur les plans politique, diplomatique et technique; 

on ne realise pas non plus l'energie qu'il faut depenser ensuite pour 

faire rouler sans entrave cette grande machine qu'est une reunion 

internationale de plus de trois cents delegations et de quelque mille 

participants: accueil, securite, services techniques, traduction, interpre­

tation, problemes diplomatiques delicats, negociation des textes ... II 

suffit que l'un des rouages se grippe pour mettre 1'ensemble en peril. 

Pour tous les collaborateurs, Ie bon deroulement de la Conference a 

donc ete un tres grand soulagement . 

Des innovations 

Mais c' est pour ses resultats et pour l'esprit constructif qui 

a souffie lors de sa preparation et de son deroulement que la 

Conference peut etre qualifiee de succes et que Ie Mouvement, les 

personnes qu'il sert et Ie droit humanitaire en sont sortis renforces. 

Rappelons-en brievement les principales etapes. 

Apres une ceremonie d'ouverture marquee par la presen­

ce de Madame Ruth Dreifuss, presidente de la Confederation suisse, la 

Conference a ete lancee par une soiree culturelle reunissant de tres 

nombrellx artistes du monde entier. Entierement finance par des 

firmes privees, ce spectacle a connu un beau succes populaire. 

La premiere seance pleniere, outre les discours tradition­

nels et tres substantiels des presidents de la Commission permanente, 

de la Federation internationale et du CICR, a ete marquee par ceux 

de la secretaire generale adjointe de 1'ONU, Madame Louise 

Frechette, et des directeurs generaux de grandes organisations interna­

tionales engagees dans 1'action humanitaire. Elle a en outre permis aux 

«Voix de la guerre» de se faire entendre. Un vaste sondage avait en 

effet ete entrepris par Ie CICR, avec l'aide des Societes nationales, 

aupres des populations de dix-sept pays, dont douze sont aujourd'hui 

confrontes ades situations de conilit arme. Un rapport de synthese a 
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presente les premiers resultats de cette enquete : ils laissent transparaitre 

la douleur et l' amertume des populations ecrasees par la guerre, mais 

aussi leur conviction que Ie respect des normes humanitaires peut et 

doit jouer un role essentiel dans les conflits qui n'ont pu etre evites. 

Puis, les delegues ont pris connaissance de deux engagements huma­

nitaires. Le premier, au nom de I'Union europeenne, a ete presente par 

Madame Tarja Halonen, ministre finlandais des Affaires etrangeres. 

Le second emanait de la princesse Maha Chakri Sirindhorn, vice­

presidente executive de Ia Croix-Rouge thailandaise. Cette premiere 

seance a donne Ie ton et indique Ies directions souhaitees pour la 

Conference: forum ouvert al'ensemble du monde humanitaire; ecou­

te des populations touchees par la guerre et de la realite du terrain; 

engagement personnel des participants. 

L'aspect «forum» de la Conference s' est developpe au tra­

vers de nombreux ateliers. Ils n'avaient pas l'ambition de parvenir ades 

decisions formelles, mais ont permis a tous les participants d'appro­

fondir des sujets tres divers, en fonction de leurs interets particuliers: 

la relation entre des firmes privees et I'humanitaire, Ie probleme du 

sida en Afrique, une reflexion sur Ie volontariat, la question des veuves 

de guerre, Ie probleme du transfert d'armes legeres, l'etude des moyens 

pour mieux promouvoir la justice penale internationale, la lutte contre 

l'impunite des criminels de guerre ... Ce ne sont pas moins de quator­

ze ateliers qui ont ainsi ete organises, donnant a la Conference un 

souffle nouveau et bienvenu. 

Adoption d'un Plan d'action 

L'adoption d'un Plan d'action (plutot que d'une serie de 

resolutions) est egalement un aspect nouveau de la Conference. Ce 

Plan d'action identifie des objectifs along terme, ambitieux, et il fixe, 

dans ce but des taches aaccomplir ces quatre pro chaines annees. Trois 

chapitres - consacres, respectivement, ala protection des victimes des 

conflits armes par Ie respect du droit humanitaire, al'action humani­

taire lors de conflits armes et d'autres catastrophes et aune strategie de 

partenariat pour ameliorer les conditions de vie des personnes les plus 

vulnerables - proposent un tres grand nombre de mesures auxquelles 

les participants s' engagent atravailler, en fonction de leur mandat et de 

leurs moyens. Prepare et discute longtemps a1'avance, ce Plan n'en a 
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pas moins ete negocie a la Conference, parfois avec aprete, mais tou­

jours dans un esprit constructif. Il marque une volonte de ne pas faire 

de la Conference un evenement unique et sans suite, mais de la consi­

derer comme une occasion de faire Ie point pour ensuite mieux pas­

ser a1'action. Ce Plan d'action est accompagne d'une Declaration inti­

tulee «Le pouvoir de 1'humanite », qui resume en quelques mots la 

ferme volonte des participants de s' engager davantage en faveur des 

vic times des guerres et d'autres catastrophes, ainsi que du respect du 

droit international humanitaire, et de donner plus de soutien au 

Mouvement dans ses taches humanitaires. 

Des engagements individuels 

L'idee d'utiliser la Conference pour que chacun pUlsse 

exprimer ses convictions et ses engagements personnels a ete tres pre­

sente pendant tout son deroulement. Cela a ete Ie cas lors de nom­

breuses declarations en Commission pleniere, emanant souvent de 

ministres ou d' autres personnalites politiques de haut rang, de presi­

dents ou de secretaires generaux de Societes nationales de la 

Croix-Rouge et du Croissant-Rouge. Cette tendance a en outre ete 

encouragee par la possibilite d'annoncer ces promesses individuel1es 

dans un registre. Ainsi, plus de trois cents engagements tres divers ont 

ete enregistres, al1ant de la promesse de ratifier des traites humanitaires 

ou de constituer des Commissions nationales de mise en ceuvre de ce 

droit, ades soutiens, parfois financiers , promis ades Societes nationales, 

ou encore ades prograrrunes tres concrets. 

La Conference a par ailleurs adopte la proposition du 

Conseil des Delegues, mentionnee plus haut, soit d'associer des repre­

sentants gouvernementaux a un groupe de travail charge de trouver 

une solution au probleme de 1'universalite des emblemes du 

Mouvement. 

Entin, el1e a endosse l'Appel du 12 aout 1999, lance par 

quatorze personnalites a l'occasion du cinquantieme anniversaire de 

la signature des Conventions de Geneve. Anniversaire marque, en 

outre, a Geneve par 1'accrochage de cinquante bannieres, sus­

pendues en de multiples endroits de la ville et rappelant, avec images 

et citations quelques- uns des principaux textes de ces Conventions. 

Cette « exposition» sur les murs de Geneve, rendue possible grace 
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au soutien des autorites, visait a aSSOCler la population genevoise a 
I' evenement. 

Bilan positif 

Le bilan global de la Conference est largement positif. Le 

soin mis dans sa preparation aupres des Societes nationales, mais aussi 

aupres des gouvernements, en particulier par Ie soutien tres actif d'un 

groupe d'ambassadeurs a Geneve, y est certainement pour beaucoup. 

L'on ne saurait cependant se rejouir du succes de 1'evenement sans 

s'interroger sur sa pertinence, soit sur sa contribution reelle aux objec­

tifs de fond que l'on cherche aatteindre atravers lui: l'amelioration du 

sort des vic times de la guerre; une plus grande efficacite de 1'action 

humanitaire; un meilleur respect des normes humanitaires; un parte­

nariat renforce pour ameliorer Ie sort des personnes les plus vulne­

rabIes; Ie renforcement de la solidarite internationale. 

L'importance du suivi 

Cependant, il y a souvent un fosse entre la parole et les 

actes, et 1'on sait que tout ce qui a ete promis ne sera pas suivi d'effets 

immediats. II est donc d'autant plus important de s'atteler sans tarder 

au suivi des decisions de la Conference. La Commission permanente a 

une responsabilite particuliere acet egard, et d'ailleurs, une resolution 

de la Conference lui demande de consulter les Etats sur la meilleure 

maniere d'assurer ce suivi . Mais chacune des composantes du 

Mouvement a aussi son role ajouer. Tout d ' abord, en s' efforc;:ant d ' ac­

complir de maniere exemplaire ce qui a ete promis. Ensuite - et ce 

role revient aux Societes nationales, aux delegations du CICR et de la 

Federation -, en rappelant regulierement aux Etats les engagements 

qu'ils ont pris. Engagements qui, 1'experience Ie dernontre, tombent 

dans les oubliettes, souvent davantage du fait de la multitude des dos­

siers atraiter dans les gouvernem.ents que par mauvaise volonte. 

Re£lexions d'avenir 

Outre cette question du suivi, la composition de la 

Conference merite egalement un debat. De nombreux autres acteurs 

que les Etats ont une influence, positive ou negative, sur Ie sort des 

populations et des personnes vulnerables. Par ailleurs, on ne saurait 
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ignorer Ie role toujours plus grand joue par la societe civile. II etait 

donc justifie d' etendre la participation d'organisations internationales 

gouvernementales ou non gouvernementales ayant des activites dans 

Ie domaine humanitaire. Toutefois, vouloir alier beaucoup plus loin 

serait probablement peu realiste. 

L'on voit mal, en effet, des Etats en guerre accepter la par­

ticipation de representants de forces dissidentes dans un tel cadre, et 

cela poserait a l'evidence un probleme de selection qui ne serait pas 

maitrisable. En fait, Ie dialogue avec toutes les parties a un conflit arme 

doit continuer de se developper, mais dans Ie cadre de ces conflits ou 

de reunions ad hoc. En revanche, on peut legitimement se demander si 

les problemes deli cats de participation de certains Etats, survenus dans 

la preparation de chacune des recentes Conferences, ne devraient pas 

etre abordes differemment. Cette fois encore, ces problemes n'ont ete 

resolus qu'en derniere minute, faisant peser sur la Conference une 

grave menace, car ce n'est pas seulement un precieux temps que la 

Conference perdrait ales resoudre, mais aussi un clin1at de confronta­

tion qui s'installerait et peserait sur tout son deroulement. La revendi­

cation, justifiee, du caractere particulier de la Conference pour adop­

ter une attitude ad hoc quant a la participation des Etats a chaque fois 

conduit a des negociations tres difficiles et a des compromis de der­

niere minute. Ceux-ci n'ont pas vraiment demont[(~ 1'utilite de 1'ap­

proche ad hoc. Dans ses reflexions concernant 1'avenir, la Commission 

permanente ne devrait donc pas ecarter d'emblee 1'idee d'adopter 

pour cette question politique une attitude qui s'aligne davantage sur la 

pratique internationale. 

Quant a une ouverture plus large de la Conference a la 

societe civile, elle poserait la question de la maitrise d'un forum dont 

on ne peut guere, pour plusieurs raisons, envisager de prolonger la 

duree. C'est donc, sans doute, dans un cadre national ou regional que 

cette ouverture doit se manifester, ou par des reunions centrees sur 

des themes plus precis. Ceci, afin de permettre une selection regiona­

Ie ou thematique des participants propre a rendre possible l'organisa­

tion de debats constructifs. C'est aussi pour cette raison que Ie rythme 

de quatre ans entre les Conferences parait adequat, car illaisse preci­

sement de l'espace pour des reunions d'une nature et d'un format 

differents . 
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Les limites de la Conference et du Mouvement face aux 

de£is de l'humanite 

En conclusion, il est important de ne pas se meprendre sur 

les resultats que l' on peut attendre de la Conference internationale. Le 

Mouvement de la Croix-Rouge et du Croissant-Rouge n'est pas fait 

pour traiter lui-meme tous les problemes de fond auxquels Ie monde 

est confronte . Son role humanitaire, au service des victimes de situa­

tions tragiques qui resultent de ces problemes, lui donne, en revanche, 

un droit et un devoir de temoigner. Acet egard, mentionnons Ie dan­

ger que posent ala planete tout entiere les problemes ecologiques pro­

voques par la multiplication des conflits; la tendance que l'on peryoit 

dans plusieurs regions ajeter l'opprobre sur des communautes entieres 

(avec Ie risque d'engendrer des spirales de haine et de violence que 

l'on ne peut ensuite plus maitriser) ; l'incapacite croissante de certains 

gouvernements aassurer des taches aussi fondamentales que cel1es de 

I'education ou de la securite, aggravee par I'accroissement constant des 

armes circulant dans certaines regions; tout cela donne au Mouvement 

international de la Croix-Rouge et du Croissant-Rouge Ie droit et Ie 

devoir de «tirer des sonnettes d'alarme » et de demander avec insistan­

ce aux gouvernements de se pencher avec serieux sur ces graves 

problemes. 

Le Mouvement est un auxiliaire necessaire pour soulager 

les souffrances causees par des problemes non resolus. II ne doit pas 

etre un oreil1er de paresse pour ignorer ces problemes. C'est en ce sens 

que l'endossement par la Conference de l'appel du 12 aout 1999 «Les 

voix de la guerre: Appel solennel» prend toute sa signification. Car cet 

Appel souligne que Ies Principes fondamentaux qui sont ala base du 

droit international humanitaire et du Mouvement - la compassion 

pour ceux qui souffi:ent, Ie respect de Ia dignite de chaque etre humain 

et 13 solidarite - sont non seulement les fondements de ce droit et du 

Mouvement, mais aussi une boussole qui doit guider les Etats dans leur 

effort, necessaire, pour resoudre Ies grands problemes du monde. C'est 

par ce rappel, et par 13 defense en tout temps et en tout lieu de ces 

valeurs, que Ie Mouvement peut et doitjouer un role dans la construc­

tion de la paix. 
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Keynote address by LOUISE FRECHETTE 
Deputy Secretary-General of the United Nations 

Throughout its history, the Red Cross and Red Crescent 

Movement has been the world's standard-setter in humanitarian 

action. You have been an inspiration to the community of nations, and 

an indispensable partner to the United Nations. 

The partnership between our organizations continues to 

grow, even as we face an ever more complex humanitarian agenda. It 
is an agenda replete with new challenges, which I hope this Con­

ference will help us explore together: 

• 	 how to ensure the neutrality and impartiality of humanitarian assis­

tance; 

• 	 how to promote cooperation among voluntary, governmental and 

intergovernmental actors; 

• 	 how to coordinate effectively the provision of increasingly complex 

and diversified humanitarian aid. 

These issues require all our resourcefulness. I hope we 

will be bold in our thinking over the next few days. 

Earlier this year, we marked a milestone together when we 

celebrated the Fiftieth Anniversary of the Geneva Conventions. 

Those Conventions were inspired by the guiding values of 

the International Red Cross and Red Crescent Movement: impar­

tiality and humanity. They reflect humankind's determination to ensu­

re, even in the midst of war, a mininlUm of respect for humanitarian 

principles. And they are the Conventions which the Red Cross strives, 

every day, to translate into practice. 

Yet, in this anniversary year - this final year of the final 

decade of a century of war, genocide and immense suffering - we 

cannot say that the Conventions are universally respected. Nor can we 

say that, in the conflicts of the past decade, civilian populations have 

been spared. 

Civilians are still forced from their homes; driven to bor­

ders which are open one minute and closed the next; forced into 

hiding; separated from their families; made to act as human shields; 

stripped of their identities and callously killed. 
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Worse, in the 1990s civilians have become the very 

targets of warfare, in campaigns of genocide and so-called "ethnic 

cleansing" . 

During the wars of the past decade, many millions have 

been killed. Over thirty million have been displaced. Countless men, 

women and children have been denied access to life-saving food and 

medicine. 

These flagrant violations of international humanitarian 

law have become not just the effect of war, but almost the essence of 

it. 

We have observed that belligerents increasingly take care 

to avoid direct confrontation with each other. Instead, their favoured 

strategy to gain ground is the exercise of terror against defenceless 

civilians. 

And humanitarian assistance itself has become an instru­

ment, cynically exploited by warring parties, as they seek to achieve 

military and political objectives by taking hum.anitarian workers hos­

tage, or by denying them access to a starving population. 

Among our own United Nations staff, civilian casualties 

now outnumber military ones. Just three weeks ago two of our col­

leagues were murdered in Burundi, and one in Kosovo, within a few 

hours of each other. The same week, seven United Nations staff mem­

bers were held hostage in Georgia. 

But the United Nations has no monopoly of such trage­

dies. The same sad reality affects all humanitarian agencies, includ­

ing - as I do not need to tell you - your own Red Cross and Red 

Crescent Movement, always at the forefront of humanitarian action in 

the most dangerous battle zones. 

In short, at the end of a century that has seen the creation 

and refinelnent of so much admirable international law, civilians have 

rarely been so vulnerable. 

The conventions of international humanitarian and 

hum.an rights law are wilfully disregarded by combatants, and enforced 

only sporadically by the international community. 

That is deeply disturbing. Indeed, it is a source of great 

concern to the Security Council, which earlier this year asked the 

Secretary-General to prepare a report on "The protection of civilians 



XXVII' CONFERENCE INTERNATIONALE - 27TH INTERNATIONAL CONFERENCE 

in armed conflict". He submitted that report in September, and it is 

available to all of you at this Conference. The report makes a total of 

40 concrete recommendations, to improve the legal and physical pro ­

tection of civilians in armed conflict. On the legal side, it lays particu­

lar stress on the need to bring those responsible for war crimes to 

account. 

In this respect, the Security Council's establishment of ad 

hoc tribunals to prosecute and punish war criminals in the former 

Yugoslavia and Rwanda was a major step forward. Such tribunals can 

be a powerful deterrent to those contemplating war crimes in the 

future - provided the international community makes good use of 

them, and does not flinch from prosecuting the highest-placed offen­

ders, who often bear the gravest responsibility. 

An even more important step, of course, will be the crea­

tion of a global enforcement mechanism, the International Criminal 

Court. The adoption of this Court's Statute last year was a great achie­

vement, in which the Red Cross Movement played a notable part. 

The United Nations thanks you for that, and urges you to keep up the 

pressure on Member States to ratifY the Statute, so that the Court can 

start work as soon, and with as wide a jurisdiction, as possible. 

On the practical side, the report recommends some very 

concrete measures which the Security Council could take to protect 

civilians. Among these are: 

• 	 preventive deployment of peace-keeping forces; 

• 	 measures to control or close down "hate media"; 

• 	 greater use of targeted sanctions against those who commit egre­

gious violations of international humanitarian and human rights 

law, and against parties which flout the Council's authority by 

continually defYing its resolutions; 

All these recommendations, and others in the report, are 

eminently achievable if we show sufficient determination to put them 

into practice. They could greatly expand the range of tools and strate­

gies available to the Security Council in responding to particular situa­

tions as they arise. 

Finally, the report recommends that in extreme cases ­

where the parties to a conflict commit systematic and widespread 

breaches of international humanitarian and human rights law, giving 
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rise to threats of genocide, crimes against humanity and war crimes ­

the Council should be prepared to intervene with superior force, using 

its powers under Chapter VII of the Charter. 

There must of course be objective criteria to determine 

the threshold for any such intervention, but the possibility of it should 

be kept open, if only as a deterrent. 

Undoubtedly it is a difficult step to take, since it often goes 

against the narrowly defined national interests of some or all of the 

States called upon to take the decision. But there are universal prin­

ciples and values which should supersede such interests. The protec­

tion of civilians in armed conflict is one of them. Ultimately, it is a 

matter of political will - the will to confront the cruel but complex 

realities of conflict today. 

***** 

These realities require us all to learn and to adapt. Over the 

past decade alone, the role of the United N ations in matters of peace 

and security has evolved significantly. Most of our recent peace-keeping 

missions have involved us in situations of internal conflict. 

But there is as yet no clear consensus within the interna­

tional community about its rights and responsibilities in such situa­

tions. This year's Kosovo crisis illustrated that all too well. 

In his speech to this year's General Assembly of the United 

Nations, the Secretary-General invited Member States to reflect upon 

these vital questions. 

He argued forcefully that States should not be allowed to 

hide behind the rampart of sovereignty to abuse the rights of their 

own citizens, and suggested that the international community should 

be prepared to act, including the use offorce in extreme cases, in order 

to stop such aggression. 

But he also underlined the danger inherent in allowing 

such decisions to be taken outside the framework of the United 

Nations Charter and the authority of the Security Council. 

Our concerns for the safety, security and survival of 

innocent civilians make it imperative for the international com­

munity to forge a new consensus on these matters. Otherwise we shall 
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be left with two equally undesirable options: action without authori­

zation of the Security Council on the one hand; on the other, 

disagreement within the Security Council resulting in inaction, while 

ethnic cleansing, mass deportations and murder continue before our 

eyes. 

Yet it goes without saying, I hope, that forceful interven­

tion is an extreme measure, justified only in extreme circumstances. It 

is always preferable - and should always be possible - to intervene 

at an earlier stage and in less drastic ways, so as to prevent matters from 

ever reaching such an extreme pitch. 

Indeed, the Secretary-General made it clear, in his address 

to the General Assembly, that intervention need not take the form of 

using force. The best interventions are those that avert the need for 

that, by helping States to avoid getting into the kind of conflicts that 

give rise to atrocities. 

Preventing wars is obviously desirable in itself, given the 

enormous suffering they inflict. In addition, recent years have taught 

us an important secondary reason for wishing to develop better pre­

vention policies. Repeatedly, the failure of prevention has involved the 

international community in costly and very difficult efforts to deal 

with the aftermath of conflict. 

To take a few obvious and topical examples, look at the 

tasks we are now faced with in Kosovo, in Bosnia and Herzegovina, in 

Rwanda, in East Timor, in Sierra Leone, or in the Democratic 

Republic of Congo. 

Not only is there relief to be provided, and enormous 

physical damage to be repaired. Not only are there basic services to be 

re-established. Not only are there combatants to be demobilized, 

mines to be cleared, elections to be organized, police forces to be 

trained. Hardest of all is the restoration of trust - the basis of all nor­

mal relationships between civilized human beings, but also the first 

casualty in every war. 

So it is far, far better if we can prevent conflicts from aris­

ing in the first place. And we can only hope to do that if we have a 

clear understanding of the forces that create thenl. 

The Secretary-General explored this theme in a recent 

address to the staff of the World Bank, in which he stressed the links 
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between conflict and poverty, between peace and healthy econ01lllC 

development. 

These links are not simple or straightforward. If poverty by 

itself were a sufficient cause of conflict, all poor countries would be at 

war. Thank God, most of them are not. 

But it is surely more than coincidence that the vast ma­

jority of today's conflicts occur in the developing world, while pros­

perous nations can manage quite acute differences between commu­

nities, concerning both material resources and feelings of national 

identity, without resorting to violence. 

So that is an additional reason why we must not resIgn 

ourselves to living in a world where nearly half the human race ­

some 2.8 billion people - is struggling to survive on less than two 

dollars a day. If we can change that - and we must - we shall surely 

in the process prevent many future conflicts. 

But we also need to address inequalities within societies, 

particularly those which some researchers call "horizontal" inequalities 

- where power and resources are unequally distributed between 

groups that are also differentiated in other ways, for instance by race, 

religion or language. So- called "ethnic" conflicts occur between 

groups that are distinct in one or more of these ways, when one of 

them feels it is being discriminated against, or another enjoys privi­

leges which it fears to lose. 

So we should be careful that our development policies 

help to reduce this kind of inequality, or at least do not exacerbate it 

- as has sometimes been the case in the past. 

And we should give much higher priority to ensuring that 

young people have job opportunities offering them a real alternative 

to enlistment in armed bands which prey on their fellow citizens. Too 

many conflicts start, and even more become almost impossible to stop, 

because war is the most profitable economic activity, or even the only 

viable one, for significant parts of the population. 

None of these prevention policies is easy. All require signi­

ficant resources, which have to be expended before a crisis develops, 

at a time when other needs may seem much more pressing to politi­

cal leaders and their constituents. But I believe the bitter experience 
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of the last decade is making more and more of us realize that money 

spent on prevention is indeed well spent. 

And I look to your Movement, along with others that 

have direct experience of the appalling consequences of conflict, to 

help us get that vital message across. The more it is publicly under­

stood, the better the chance that political leaders will feel able to act 

on it, and that something called "the international community" will at 

last come together to uphold the basic dignity of humankind. 

That is the hope which has been kept alive, ever since your 

Movement began, by the men and women of the Red Cross and the 

Red Crescent. Your commitment to the protection of non-combatants 

has been clear and consistent ever since your founder, Henry Dunant, 

summed up his philosophy as "compassion in the midst of battle". 

And so, on behalf of the United Nations, allow me today 

to thank all the members of the Red Cross and Red Crescent for 

more than half a century of partnership. For leading the way by 

example, by principle and by practice. For giving hope to all the vic­

tims of conflict. 

May this last International Conference of your Movement 

in the twentieth century be a source of inspiration to all of us in the 

twenty-first! 
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Keynote address by DR AsTRID N. HEIBERG 

President of the International Federation of Red Cross 
and Red Crescent Societies 

At the heart of the Red Cross and Crescent lies humanity. 

Humanity as a principle ofpreventing and alleviating human suffering, but 

also humanity as the power of the human spirit - such as in our more than 

100 million volunteers keeping hope alive throughout the world. 

"Keep hope alive!" was the motto of the 26th International 

Conference in 1995, which I had the honour to chair. Hope has been kept 

alive all through this brutal and devastating century. Through world wars, 

cold war, ethnic wars. Hope was kept alive in the muddied fields ofCentral 

America last year, in the flooded areas of China and Bangladesh, in the 

rubble in Turkey and Taipei, in the refugee camps in the Balkans, in the 

mine-riddled lands in Angola. 

And ifhope has survived this century, this age ofextremes, then 

I believe we will keep hope alive for the next century as well. But to do so 

calls for commitment - our common humanitarian commitment. 

Preparedness for natural disasters 

Even ifwar is a killer, nature can be even worse. Over the last 

decade, natural disasters have on average killed around 128,000 people and 

affected another 136 million every year. 

We may speak of exceptional combinations of drought and 

flood, we may speak ofexceptional hurricane patterns. But what we used to 

consider exceptional has become regular. Our 1999 edition of The World 

Disasters Report gave some disturbing messages: 

• 	 first, climate change is no longer a doomsday prophecy, but a reality. It 
does take place; 

• 	 secondly, the changing climate means changing disaster patterns. We 

will see far more extreme weather conditions in future, weather pat­

terns that will cause disasters. These days India is hit again by the fury of 

another super-cyclone. 

New natural disasters are more complex and more compre­

hensive than in the past. In Honduras last December, 60 per cent ofthe coun­

try's economy was destroyed injust two days.We see super--disasters that overload 
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the world's emergency response capacity and drain the reserves of the global 

insurance industry. In parts ofthe Caribbean, the insurance industry has stopped 

insuring - it is too risky even for the industry living from risk. 

Natural disasters hit the most vulnerable hardest. Over 90 per 

cent of all deaths caused by disaster occur in developing countries; and the 

economic losses are - relative to the size of the economy - twenty times 

greater than in industrial countries. And the outlook is not good: with almost 

a billion people now living in unplanned urban shanty towns, with defor­

estation wrecking ecological defences, and with global warming making the 

forces of wind, rain and sun ever harder to predict and counter, the poor 

people of the world are more at risk than ever before. 

These are alarming predictions. But we must have the courage 

to move beyond n"lere statements about gloomy pictures and depressing sta­

tistics.We must look at what solutions we can provide. 

The first challenge is to prepare ourselves. Are we prepared? 

An evaluation carried out last spring ofpreparedness and reponse 

to Hurricanes Georges and Mitch found that international resources often 

arrive too late to be ofassistance during the immediate post-event phase. 

And foreign medical tean"lS actually placed "another burden on the health 

institutions during the most critical time of the response".Aid given was 

sometimes misdirected, because local conmmnities were not sufficiently 

involved in needs-assessment or response, and coordination between affected 

countries, international agencies and donors was not adequate. These were 

general statements. But are we sure they are not also relevant to us? I do not 

exclude that. 

New solutions are needed. More investment before disaster 

strikes - in strengthening the disaster preparedness and response capaci­

ties of hazard-prone countries - would mean fewer lives lost and fewer 

donor funds wasted in the aftermath. 

What does this all tell us? 

Disasters can no longer be separated from development. We 

must stop seeing disasters as disturbances in the steady progress towards 

greater development and instead see them as part of development.When 

governments are unable to cope with the burden ofdisaster, then disasters 

have become a development challenge.Therefore govermnents, financial ins­

titutions, and international organizations must integrate our knowledge about 

disaster patterns in their development strategies. 

http:tistics.We
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We do have the knowledge needed to act. We know that: 

• 	 we can mitigate disasters by taking measures ahead oftime to reduce their 

impact, such as better forecasting and warning systems. Many natural dis­

asters are becoming annual events and can be predicted.What is needed, 

is to act on these predictions; 

• 	 we can prepare for disasters by integrating disaster preparedness at all lev­

els, and ensure that the international relief system matches the local sys­

tem. One important lesson from Hurricane Mitch is that local preparedness 

must also imply being prepared to receive international assistance; 

• 	 we can respond to disasters by improving systems to release funds more 

promptly; 

• 	 we can carry out rehabilitation in a way that contributes to long-term 

improvements for the vulnerable. 

We can do all this, ifgovernments and international organiza­

tions pull in the same direction. But we cannot deliver if governments 

continue the present trend ofcutting back on development assistance and 

emergency aid. Official development aid is now at its lowest level in the his­

tory ofdevelopment aid. And emergency aid has fallen by 40 per cent since 

1994. 

Negative as it may be, this trend is a reality. So rather than only 

complaining - everybody does that - we would take the liberty to offer 

advice on how to spend the limited funds available. 

Dear friends, investing in disaster preparedness pays off. 

• 	 The World Bank and US Geological Survey have calculated that eco­

nomic losses worldwide from natural disasters could be reduced by as 

much as 280 billion US dollars by investing around one-seventh of that 

sum in preparedness, mitigation and prevention strategies. 

• 	 Or, to speak ofgains rather than losses: In China, a recent analysis indi­

cated that 3.5 billion dollars invested in flood control has saved the econ­

omy 12 billion dollars ofpotential losses. 

Preparedness makes the difference. But what do we mean by 

preparedness? That depends on the local reality. Let me give two examples: 

- In Bangladesh, satellites track typhoon movements in 

the Bay of Bengal, warning messages are relayed into threatened areas 

through dozens of dedicated radio stations and up to 30,000 Red 

Crescent-trained volunteers with loud hailers encourage people to use 

concrete typhoon shelters. This typhoon and flood early warning sys­
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tern provides a succesful model of how technology and communi­

ty-based action can combine to save lives. 

- Less sophisticated, but no less important, are the simple 

signposts put up in the South Pacific, indicating east, west, north and 

south. When people hear weather forecasts on radio, they will know 

where the cyclone is coming from and can take precautions accordingly. 

So effective preparedness can be high-tech or low-tech, but it 

must be local. And the backbone onocal preparedness is volunteers. This is 

why the International Federation pledges to this Conference to strengthen 

the role and status of volunteers in our organization. 

Preparedness in times ofarmed conflict 

The in1portance onocal and national preparedness is also evi­

dent in armed conflict. In the last few years we have seen how militaty and 

militia campaigns can displace vast populations in few hours and days. We 

see how social unrest has the potential ofdeveloping rapidly into violence. 

In these circumstances, humanitarian action cannot wait, and this is why we 

need to secure local and national preparedness. 

We see how many armed conflicts are no longer international 

in the traditional sense, but are rooted in complex national or regional real­

ities, with history, culture and ethnic origins playing an important role. In 
such situations there are limits to what outsiders can do, because the con­

flicts are so all-encompassing, so intertwined with local realities. This is 

why we can prevent violence more effectively with local Red Cross and 

Red Crescent volunteers promoting hun1anitarian values, and doing so in a 

way that is adapted to local and national reality. As an acknowledgement of 

this, our National Societies will take on a more active role in promoting 

humanitarian values and international humanitarian law, to make the next 

fifty years of the Geneva Conventions even more successful than the past 

fifty years. 

Any society is a delicate network of history, culture, economy, 

politics, all that shapes local or national identity. When this network is threat­

ened with deterioration, because ofconflict or disaster, then those living in 

the society, those who are part of the fabric, are the ones best placed to 

prevent, limit and repair. International assistance in times of emergency 

will always be needed, but no international organization, no donor gov­

ernment or donor National Society can replace the preparedness on the spot. 
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Our Movement as well must acknowledge this in our interna­

tional activities. Our international efforts must be coordinated, and they must 

enhance local capacities. In the "Seville Agreement" between the ICRC, 

National Societies and their International Federation, developing National 

Societies' capacities is an important element. As we are now embarking upon 

shaping a Strategy for the Movement, we will reinforce this joint effort. 

Conclusion 

Last week, the International Federation adopted the Strategy 

2010, the common strategy of all National Red Cross and Red Crescent 

Societies and their Federation. Here, we commit ourselves to be more focused 

in the way we work. A key focus is to improve disaster preparedness and 

response capacities through our National Societies. 

We cannot do this aloneTherefore I will use this unique oppor­

tunity, when our Movement meets with governments on a purely human­

itarian platform, to invite the governments to unite with us in a partnership 

for preparedness.We have the local expertise, because we have the people, in 

virtually all countries of the worldYou have resources, however scarce, and 

they should be invested with a better return.Together we can build local pre­

paredness, together we can improve national preparedness plans, together we 

can incorporate disaster preparedness into development plans. 

Together we can prevent a lot ofmisery.We always say we want 

to make a difference to the lives ofvulnerable people. Our challenge is that 

we actually can.We can take on this humanitarian commitment. Let us do 

it. 

http:misery.We
http:preparedness.We
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Keynote address by CORNELIO SOMMARUGA 
President of the International Committee of the Red Cross 

International humanitarian law on the threshold of the third millennium 

The 27th International Conference of the Red Cross and Red 

Crescent opens halfWay between two symbolic dates. 

A few weeks ago, we celebrated the fiftieth anniversary of the 

Geneva Conventions. In a few weeks' time, we shall enter a new century and 

a new millennium. 

These two events must prompt us to look back at the past, in 

order to learn the lessons it offers; even more, they must prompt us to turn 

towards the future, in order to gain a better lmderstanding of the promises 

it holds and the dangers that lie ahead. 

Let us first take a look at the past. 

The adoption of the new Geneva Conventions of 12 August 

1949 was a remarkable step forward in humanitarian terms, especially in view 

of the approval ofa new Convention protecting civilians in time of war. It 
was also a political achievement of the highest order for, with the blockade 

ofBerlin and civil war in China, the world seemed more divided than ever. 

And yet, despite these divisions, the States succeeded in rallying around the 

red cross and red crescent emblems, and adopted new regulations for the 

protection of war victims. 

While the new Geneva Conventions saved millions oflives, the 

division ofthe world into two antagonistic blocs all too often hindered respect 

for humanitarian law during the tragic conflicts spawned by the Cold War. 

We need to remember this and rid ourselves of the mistaken 

idea that things used to be easierThe obstacles were different, but they were 

no less real than those that are facing us today. 

The ColdWar ended ten years ago with the pulling-down of 

the Berlin WallThere is no reason to regret that period, in which humankind 

lived under the constant threat of its own annihilation. 

But we do have to acknowledge that the ending of the Cold 

War did not bring the universal peace that the world's peoples had been hop­

ing for.While political settlements were found for several major conflicts in 

Central America, South-East Asia and southern Africa, other conflicts have 

persisted as endogenous factors took over from the former ideological con­
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frontation. But above all, the ending of the ColdWar unleashed tension and 

hatred which have culminated in exceptionally violent conflicts, especially 

in the Balkans, the Caucasus and Central Asia. 

The world has admittedly overcome its former divisions and is 

bound tightly together in an increasingly dense network ofexchanges, thanks 

to the extraordinary development of transport and communications media. 

In spite of this, we are seeing a rise in demands based on the assertion of 

identity, leading all too often to intolerance, to exclusion, to war - and some­

times to the extreme form ofintolerance we thought had been banished for 

good: genocide. 

The international community and humanitarian agencies are 

more and more often confronted with situations marked by a proliferation 

of actors of violence, the complete collapse of State structures and the 

ever-closer intertwining ofpolitical and criminal activity. And although 

the needs ofthe victims are perhaps greater than they have ever been before, 

the work of humanitarian organizations is frequently paralysed by lack of 

security. In recent years the International Committee of the Red Cross, like 

other institutions, has paid a very high price for its determination to come 

to the aid ofvictims of conflict in spite of today's increasingly chaotic envi­

ronment. Here I wish to pay tribute to our delegates, our locally recruited 

staff and the first-aid workers from National Red Cross and Red Crescent 

Societies who have lost their lives in the course oftheir humanitarian duties. 

I would also like to express my solidarity with all the other humanitarian 

agencies that have been the victims ofaggression. 

Kidnappings, assaults, murders - sadly, such tragic events reflect 

a growing disdain for international humanitarian law, for the protective 

emblem and for the dignity of the human being. 

Indeed, day after day the ICRC is faced with serious and 

repeated violations of humanitarian law. 

***** 

There is not enough time here to review the different conflict 

areas in which the ICRC is at work. Suffice it to say that our delegates are 

currently present in over fifty countries racked by war, civil war or other 

forms ofviolence, in Africa, the Middle East,Asia, Latin America and Europe. 

This figure alone gives an idea ofthe number ofconflicts raging in the world 

Slt3 
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today and of the scale ofthe needs of the wOLmded, ofprisoners and ofcivil­

ian victims of hostilities. 

In defining the features common to all these conflicts I see 

five issues ofparticular concern, which I would like to bring to your atten­

tion. 

The first is the plight ofthe civilian population. Civilians are all 

too often deliberately picked out as targets. The aim of war is no longer 

merely to achieve military victory, but rather to change the ethnic make-up 

of the territory being fought over by directing hostilities against the civil­

ian population. Civilians are deliberately attacked - either to force them to 

flee, or to eliminate them.The recent events in Croatia, Bosnia-Herzegovina, 

Rwanda, Kosovo and EastTimor are fresh in all our memories. Such a trend 

undermines the foundations of humanitarian law. 

But the threat extends further still : it is the very foundations 

of human coexistence that are jeopardized by ethnic cleansing and geno­

cide. In the face ofsuch policies the international community was duty-bound 

to react. And it did so.With varying degrees of success, it is true, and often 

confusing political considerations with humanitarian concerns. The sec­

ond issue has to do with anti-personnel mines - a topic that was already 

discussed thoroughly at previous conferences. N onetheless, the President 

of the International Committee of the Red Cross must speak out against 

weapons that strike without discrimination, that maim their victims for life, 

and that continue to cause casualties long after hostilities have ended. The 

adoption of the Ottawa Convention was a victory in the struggle against 

these treacherous weapons. But the Convention still has to be universally rat­

ified - so far only 89 States are bound by the treaty. And its provisions still 

have to be respected. We need to mobilize once again ifwe are to achieve 

these goals. 

T he third issue has to do with the trade in light weapons, which 

cause unspeakable suffering and destabilize countries into which weapons 

fl ow without any control. Exporting States and firms need to remember that 

they share responsibility with the combatants for the use made ofsuch arms. 

I would like to draw special attention to the plight of innocent 

victims, particularly children caught up in the turmoil ofwar. I am thinking 

of child soldiers, of all those children who are sometimes forcibly enrolled 

and often sent on the most perilous missions as they cannot measure the 

danger involved. Many are killed or mutilated. All are deprived oftheir child-

SItIt 
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hood, which is annihilated in the horror of combat. But we must also 

denounce the assaults made on children - the murders, the rapes and the 

violence that no argument can possibly justifY. 

Finally, like that of children, the suffering ofwomen concerns 

us, and here I wish to highlight the ICRe's commitment to devote partic­

ular attention to the plight of the women who are victims of armed con­

flicts, in all its activities - in its dissemination programmes, its protection 

work and its relief programmes. This is a solemn undertaking which the 

ICRC has asked me to express before this Conference. 

And now, ifwe turn towards the future, we are forced to admit 

that we do not yet see the emergence ofa new international order.Ten years 

ago the world entered a period oftransition and instability, which has given 

rise to new conflicts. 

There is every reason to believe that, in the years to come, these 

conflicts will cause even more victims than in the past, if only because of 

demographic growth, the increased vulnerability ofpopulation groups as a 

result of urban development, the deterioration of the natural environment 

and above all the proliferation ofweapons of all kinds. 

All the analyses conducted so far indicate that internal conflicts 

will be far more numerous than conflicts berween States.As a consequence 

of the disappearance ofbipolar rivalry, future conflicts - whether interna­

tional or internal- will no doubt involve a much greater number ofper­

petrators ofviolence, leading in some cases to the complete collapse ofState 

structures. 

Whatever the outlook, we cannot - indeed, we must not ­

allow ourselves to give way to pessimism or to resignation in the face of the 

difficulties which appear to lie ahead. On the contrary, we need to act. 

That is why the International Red Cross and Red Crescent 

Movement is putting forward a plan of action designed in particular to 

strengthen respect for humanitarian law and, thereby, to enhance the pro­

tection ofwar victims.This plan is based on the conviction - born ofexpe­

rience - that ifwe want to achieve effective results, we must seek to contain 

violence, rather than react when confronted with a mounting tide ofwan­

ton violence. 

You are all familiar with this plan ofaction.The measures pro­

posed require universal recognition of the humanitarian law treaties, the 

incorporation of these treaties in the domestic legislation ofStates, the adop­

81t5 
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tion ofvarious mechanisms to ensure that those who must respect human­

itarian law are well informed of its provisions, and finally, efforts to prevent 

and repress violations of the law. 

The international community recently gave itself the means of 

ensuring repression at the international level, by establishing the International 

Criminal Tribunals for the formerYugoslavia and for Rwanda and by adopt­

ing the Statute of the International Criminal Court, which marks a decisive 

step forward in this field.All those who might be tempted to violate the rules 

ofhumanitarian law will know from now on that perpetrators ofcrimes may 

have to answer for their acts. 

Finally, we must bear in mind that, by adhering to the Geneva 

Conventions, States have committed themselves not only to respecting these 

Conventions but also to ensuring compliance with their provisions under 

all circumstances. Hence all members of the international community have 

undertaken to see to it that these treaties are universally respected, and to this 

end to employ all the means at their disposal - diplomatic pressure, pres­

sure within the framework of international organizations, and economic 

pressure, insofar as exceptions are made in favour ofthe most vulnerable pop­

ulation groups. 

Does this obligation go so far as to authorize the use offorce? 

International humanitarian law does not provide for this, but nor does it rule 

it out. This is an issue that needs to be resolved in the light of the provi­

sions of the United Nations Charter. 

As the consultation of over 20,000 victims ofwar carried out 

by the ICRC over recent months has shown, everyone - and I mean every­

one - is aware of the need for rules that limit violence in war, even if 

ideas differ as to the content of these rules. 

What war victims and humanitarian organizations expect from 

governments is not that they should substitute for humanitarian agencies by 

setting up their own relief operations, but that they should see to it that the 

rules to which they have subscribed are respected. It is up to the States to 

ensure that there is universal compliance with the treaties to which they are 

party, and it is by doing this that they can make a decisive contribution to 

the protection of the victims ofwar. 

***** 



RICR DECEMBRE IRRC DECEMBER 1999 VOL. 81 N° 836 

These victims have placed their trust in usThe 27th International 

Conference of the Red Cross and Red Crescent must send a clear mes­

sage to the world that there is a need to restore respect for hW11anitarian law. 

HWTlan beings and respect for human dignity must be placed 

back at the heart ofpolitical thinking and decision-making, for hWTlan beings 

are still the main concern ofboth States and the international community. 

We need to open our hearts and heed the appeals of the vic­

tims.We need to listen to what they have to say and give them the assistance 

they need. We need to afford them the protection which their situation 

demands - basing our action wherever we can on the Geneva Conventions, 

and going beyond them when necessary. We need to promote greater tol­

erance and true solidarity. 

"No matter what their intrinsic value and significance, texts rely 

for their application on the action ofmen;' w.rote Dr Marcel Junod, an ICRC 

delegate, who worked on all continents. And he added: 

"Again and again on the missions which took me to many the­

atres of war, I had the lively in1pression that I too was a combatant engaged 

in battle. 

A battle must be waged against all those who violate, or neglect, 

or know nothing of, the provisions of these Conventions. A battle must be 

waged for their proper application and for their extension. And if the texts 

should prove imperfect then a battle must be waged to secure recognition 

for their spirit. 

Whoever accepts such a mission is in no way exempt from the 

risks ofbattle, but he must become blind and deaf to the reasons why it is 

being waged. 

There are never more than two adversaries engaged in battle. 

But these adversaries are apt to find that suddenly in their midst is a third 

combatant - a warrior without weapons." 

These warriors without weapons are the ICRC delegates who 

venture out between the lines to organize an exchange of prisoners or to 

deliver relief supplies They are the Red Cross or Red Crescent first-aid work­

ers who are prepared to risk their lives in order to help those who suffer. But 

the term also applies to each one of us, meeting at tlus Conference under 

the red cross and red crescent emblems. 

The victims of war have placed their hopes in us. We must 

live up to their expectations. 

8lt7 
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Resolution 1 

Adoption de la Declaration et du Plan d'action 

La XXVIIe Conference internationale de la Croix-Rouge et 

du Croissant-Rouge (<< la Conference») 

1. adopte la Declaration figurant a1'annexe 1; 

2. adopte Ie Plan d'action figurant al'annexe 2; 

3. demande instamment atous les membres de la Conference de mettre en 

ceuvre les mesures enoncees dans Ie Plan d' action, dans Ie cadre de leurs com­

petences, mandats et capacites respectifS, en vue d'atteindre, en s'inspirant des 

principes humanitaires rappeles dans la Declaration,les objectifS definis dans 

Ie Plan d'action; 

4. invite les organisations internationales et regionales amettre en ceuvre 

celles des mesures mentionnees dans Ie Plan d'action qui les concernent; 

5. demande atous les membres de la Conference de deployer tous les efforts 

possibles pour que les groupes armes en conflit et autres acteurs concernes 

mettent en ceuvre, selon les besoins, les mesures mentionnees dans Ie Plan 

d'action; 

6. demande a la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge d'encourager et de faciliter la mise en ceuvre de la pre­

sente resolution, conformement ases attributions statutaires, en consultant a 
cet effet les Btats parties aux Conventions de Geneve et d'autres acteurs; 

7. demande au CICR et ala Federation internationale de presenter un 

rapport ala XXVIIIe Conference internationale sur la mise en ceuvre du 

Plan d'action; 

8. demande aux membres de la Conference de faire rapport ala XXVIII" 

Conference internationale sur Ie suivi donne aux engagements individuels 

pris lors de la presente ConFerence. 

850 
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Annexe 1 

Declaration de la XXVII" Conference internationale de la Croix-Rouge et du 
Croissant-Rouge 

« Ie pouvoir de l'hutnanitt~» 

L'aube d'un nouveau siecle est Ie temps de la reflexion. Pour 

la Croix-Rouge et Ie Croissant-Rouge, comme pour les gouvernements qui 

sont parties aux Conventions de Geneve, c' est aussi Ie temps de 1'inquietude. 

En depit des changements positifs des recentes decennies, les 

conflits font rage encore dans de nombreux pays. Les attaques contre les 

populations et les biens civils sont devenues courantes. Des centaines de mil­

liers de personnes sont contraintes de quitter leurs foyers. Le droit interna­

tional humanitaire est souvent bafoue. Des catastrophes naturelles d'une 

grande ampleur ruinent l'existence d' un grand nombre d' etres humains. Des 

maladies, anciennes et nouvelles, repandent la soufliance. Les services sani­

taires et sociaux et les systemes economiques peinent asatisfaire des exigences 

croissantes. Ce sont partout les plus faibles qui souflient Ie plus. 

Face acette realite, nous nous engageons a: 
• 	 apporter aide et reconfort reels, partout OU cela est necessaire, a£n de sau­

ver et ameliorer la vie de millions d'etres humains; 

• 	 renforcer notre engagement collectif envers Ie droit international huma­

nitaire; 

• 	 militer pour la dignite humaine et pour que chacun d' entre nous pratique 

l'entraide, sans discrin1ination, pour attenuer les effets des catastrophes et 

de la guerre; 

• 	 soutenir les millions de volontaires de la Croix-Rouge et du 

Croissant-Rouge du monde entier qui, chaque jour, incarnent l' engage­

ment humanitaire. 

« Le pouvoirde 1'hurnanite», c'est la force de l'engagement per­

sonnel et de l'action collective. L'un et l'autre doivent etre mobilises pour 

alleger la soufliance, pour assurer Ie respect de la dignite humaine et l'ave­

nement d'une societe plus fraternelle. 
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Annexe 2 

XXVII" Conference internationale de la Croix-Rouge et du Croissant-Rouge 

Plan d'action pour les annees 2000-2003 

Les membres de la XXVIIe Conference internationale de la 

Croix-Rouge et du Croissant-Rouge, reunis aGeneve du 31 octobre au 

6 novembre 1999, adoptent Ie Plan d'action suivant pour les quatre pro­

chaines annees, dans Ie but de mieux aider et proteger les victimes des conflits 

armes et des catastrophes et, de fac,:on plus generale, les personnes les plus 

vulnerables. lIs appliqueront les mesures enoncees dans Ie Plan d' action en 

fonction de leurs pouvoirs, mandats et capacites respectifs. 

En adoptant ce Plan d'action, la Conference internationale 

reconnalt Ie mandat special de chacune des composantes du Mouvement 

international de la Croix-Rouge et du Croissant-Rouge1 et Ie caractere 

unique de la cooperation entre Ie Mouvement et les Etats2• Elle reaffirme 

egalement la volonte des Etats adherant aux buts et principes de la Charte 

des Nations Unies, de remplir les obligations qui leur incombent en vertu 

du droit international humanitaire, de soutenir l'action de chaque compo­

sante du Mouvement et de respecter en tout temps l'adhesion des compo­

santes aux Principes fondamentaux. 

Le Plan d'action est subdivise en objectifS along terme et en 

mesures specifiques qui correspondent aux principaux domaines dans les­

quels les Etats et Ie Mouvement devront, au cours des quatre pro chaines 

annees, deployer des efforts accrus pour respecter leurs engagements res­

pectifs3. 

1 Le Mouvement international de la Croix·Rouge 
et du Croissant·Rouge est compose du Comite inter· 
national de la Croix·Rouge (ci·apres le« CICR »), 
des Societes nationales de la Croix·Rouge et du 
Croissant·Rouge (ci·apres les «Societes natio· 
nales») et de la Federation internationale des 
Societes de la Croix·Rouge et du Croissant·Rouge 
(ci·apres la« Federation internationale»). Dans Ie 
present document, Ie terme «Mouvement» s'ap· 
plique aI'ensemble de ces composantes. 

2 Dans tout Ie document, Ie terme «Etats» fait 
reference aux Etats parties aux Conventions de 
Geneve de 1949. 

3 Dans Ie present document, les mesures qui 
doivent etre mises en ceuvre uniquement par les 
Etats ou par Ie Mouvement n'engagent que les 
acteurs mentionnes. 
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Les progres accomplis pendant les quatre annees avenir seront 

evalues par la XXVIII" Conference internationale. Conformement ason 

mandat statutaire, la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge encouragera et facilitera la mise en ceuvre du Plan d'ac­

tion en consultant les Etats parties aux Conventions de Geneve, les compo­

santes du Mouvement et d'autres acteurs sur les meilleurs moyens autiliser 

acet effet. 

1. La protection des victimes des conflits armes atravers Ie respect du droit 
international humanitaire 

Objectifs finals 

1.1 Le respect integral, par to utes les parties i un conflit arme, des 

obligations qui leur incombent, en vertu du droit international huma­

nitaire, de proteger et d'assister la population civile et les autres vic­

tllTles du conflit, ainsi que de respecter les biens proteges 

1.2 Une barriere efficace contre l'impunite garantie par la combi­

naison des lois nationales et des traites internationaux pertinents en 

matiere de repression des violations du droit international humani­

taire, et 1'examen d'un systeme equitable de reparations 

1.3 Lacceptation universelle du droit international humanitaire et l'adop­

tion par les Etats de toutes les mesures necessaires, i l'echelon national, 

pour garantir l'application de leurs obligations decoulant du muit inter­

national 

1.4 Lintegration, par les Etats, de leurs obligations aux termes du droit 

international humanitaire dans les procedures et la formation perti­

nentes. La promotion de cette branche du droit aupres des personnes 

et des organismes pertinents 

1.5 La conformite des annes avec Ie droit international humani­

taire, l'etablissement de controles efficaces de la disponibilite des armes 

et des munitions, et la fin de la tragedie humaine provoquee par les 

mines terrestres antipersonnel 

Mesures proposees 

Objectif final 1.1 - Le respect integral, par toutes les parties i un 

conflit arme, des obligations qui leur incombent, en vertu du droit 
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international humanitaire, de proteger et d'assister la population civile 

et les autres victimes du conflit, ainsi que de respecter les biens pro­

teges 

1. Toutes les parties aun conflit arme prennent des mesures efEcaces pour 

respecter et faire respecter Ie droit international humanitaire et s'assurer en 

particulier, conformement aux obligations pertinentes qui sont les leurs en 

vertu du droit international humanitaire: 

a) que, dans la conduite des hostilites, tout est mis en ceuvre - outre l'in­

terdiction totale des attaques dirigees contre la population civile en tant 

que telle, ou contre des civils ne prenant pas directement part aux hosti­

lites,ou encore contre des biens de caractere civil- pour epargner la vie 

de la population civile,la proteger et la respecter, et que des mesures de 

protection speciales sont prises pour les femmes et les jeunes filles, ainsi 

que pour les groupes particulierement vulnerables tels que les enfants,les 

personnes agees,les personnes handicapees et les personnes deplacees, et 

pour proteger les biens de caractere civil, y compris les biens culturels,les 

lieux de culte et les installations diplomatiques; 

b) 	que des ordres stricts sont donnes pour empecher toutes violations 

graves du droit international humanitaire, y compris les massacres, 

les executions sommaires,les tortures,la violence fondee sur Ie sexe, notam­

ment les viols et autres formes de violence sexuelle, Ie harceIement, les 

disparitions forcees, les peines collectives, Ie pillage, la destruction deli­

beree de biens, ainsi que les menaces d'actions de ce type; que des meca­

nismes efEcaces sont mis en place pour garantir que ces ordres seront 

dument respectes atous les niveaux et que les auteurs des violations seront 

pums; 

c) 	 que toute action susceptible de provoquer des deplacements injustifies de 

population est evitee et, si de tels deplacements surviennent, que les 

personnes deplacees sont respectees et protegees, qu'une assistance ade­

quate leur est fournie, et qu' elles peuvent regagner leur foyer de leur plein 

gre, dans des conditions de paix et de securite, ou se reinstaller volontai­

rement ailleurs; 

d) 	que toutes les personnes privees de liberte pour des raisons liees au conflit 

arme sont dument respectees et protegees; que les prisonniers de guerre 

sont liberes et rapatries sans deIai apres la cessation des hostilites actives, 

amoins qu'ils ne fassent l'objet d'une procedure judiciaire reguliere; que 

l'interdiction de prendre des otages est strictement respectee; que la deten­
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tion des prisonniers et des internes n' est pas prolongee ades fins de nego­

ciations, cette pratique etant interdite par les Conventions de Geneve; 

e) 	 que tout est rnis en ceuvre pour elucider Ie sort de toutes les personnes 

portees disparues et informer leurs proches en consequence, ainsi que 

pour identifier celles qui sont mortes, informer leurs proches et leur 

remettre les depouilles; qu'acette fin, des procedures appropriees sont ins­

taurees, au plus tard des Ie debut du conflit arme; 

f) 	 que les enfants beneficient de la protection speciale, des soins et de l'as­

sistance auxquels ils ont droit en vertu de la legislation nationale et inter­

nationale, ycompris l'acces al'enseignement et aux loisirs; 

que toutes les mesures, y compris de nature penale, sont prises pour mettre 

un terme ala participation d'enfants de moins de 15 ans aux hostilites 

armees et aleur recrutement dans les forces armees ou dans des groupes 

armes, qui constituent des violations du droit international humanitaire; 

et, dans ce contexte, rappellent la resolution 2 C (d) de la XXVIe 

Conference internationale de la Croix-Rouge et du Croissant­

Rouge (1995), qui recommande «aux parties au conflit de s'abstenir d'ar­

mer des enfants de moins de dix-huit ans et de prendre toutes les mesures 

possibles pour eviter que des enfants de moins de dix-huit ans ne pren­

nent part aux hostilites» ; 

g) 	que tout est veritablement rnis en ceuvre pour fournir ala population 

civile tous les biens et services essentiels asa survie; que des organisations 

humanitaires impartiales peuvent avoir rapidement acces aux civils, sans 

aucune restriction, conformement au droit international humanitaire, afin 
de pouvoir assister et proteger la population; que les rapports et recom­

mandations de ces organisations sont serieusement pris en compte; 

h) 	qu'il est entrepris, chaque fois que cela est possible, de renforcer la secu­

rite des personnes protegees et, dans Ie cadre du droit international hunla­

nitaire ou de la Charte des Nations Unies, de creer un espace humanitaire, 

par l' etablissement de zones de securite, de zones demilitarisees, de cou­

loirs humanitaires et d'autres formes de protection speciale en faveur 

des populations civiles et des autres personnes protegees en vertu du droit 

international humanitaire. 

2. Les Btats mettent l'accent sur les dispositions du droit international hwna­

nitaire qui interdisent d'utiliser contre les civils la famine comme methode 

de guerre ou d'attaquer, de detruire, d'enlever ou de mettre hors d'usage a 
cet dIet des biens indispensables ala survie de la population civile. 
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3. Les groupes armes organises engages dans un conflit am1e non interna­

tional sont invites de fayon pressante arespecter Ie droit international hLUna­

nitaire. Ils sont pries de declarer leur volonte de respecter ce droit et de 

1'enseigner aleurs troupes. 

4. Les parties aun conflit arme font tout ce qui est en leur pouvoir pour 

que les conditions de securite soient relll1ies pour garantir, conformement 

au droit international hLUnanitaire, l'acces et Ie maintien de la presence du 

CICR dans toutes les situations de conflit arme afin d'en proteger les vic­

times et de leur apporter, en cooperation avec les Societes nationales et la 

Federation internationale, l'aide dont elles ont besoin. Le CICR poursuit en 

outre les e:B:orts qu'il a engages pour tenter d'instaurer un dialogue construc­

tif avec toutes les parties aun conflit arme, et ce, avec leur concours et avec 

leur consentement, en tenant dument compte acet egard des Conventions 

de Geneve, en vue de les aider arespecter les obligations qui sont les leurs 

en vertu du droit international bumanitaire. 

5. Les Btats contributeurs,les Nations Unies ou les organisations regionales, 

selon Ie cas, s'assurent que Ie personnel place sous Ie commandement des 

Nations Unies ou d'organisations regionales est forme au droit internatio­

nal humanitaire et en respecte les regles et les principes pertinents. 

6. En cas de violations graves du droit international humanitaire,les Btats 

parties aux Conventions de Geneve prennent, individuellement ou conjoin­

tement,les mesures qui s'irnposent, en cooperation avec les Nations Unies 

et conformement ala Charte de cette institution. Les organisations inter­

gouvernementales regionales peuvent contribuer aces efforts sur la meme 

base juridique. 

7. En application des decisions prises au sein du Mouvement, en particulier 

du Plan d'action ert Javeur des enJants touches par les conflits armes (CABAC ­

Children Affected by Armed Conflict), la Federation internationale, les Societes 

nationales et Ie CICR poursuivront leurs efforts en vue de « promouvoir 

Ie principe de non-recrutement et de non-participation des enfants de moins 

de 18 ans dans les conflits armes», de repondre aux besoins physiques, psy­

chologiques et sociaux des enfants qui ont ete touches par un conflit arme, 

et d'aider les enfants qui ont participe aun conflit arme ase reinserer dans 

leur communaute et dans leur environnement social. 

Les Etats sont encourages aengager un dialogue constructif avec 

la Federation internationale, les Societes nationales et Ie CICR au sujet du 

Plan d'action en faveur des enfants touches par les conflits armes (CABAC). 
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8. Le CICR formule un ensem.ble de principes directeurs pour mieux 

d:pondre aux besoins en matiere de protection et d'assistance des femmes et 

des jeunes filles touchees par un conflit anne. 

9. Les Etats tiennent compte du rapport et des recommandations du Secretaire 

general des Nations Urnes sur la protection des civils dans les conflits armes 

(S/1999/957,8 septembre 1999). 

Objectif final 1.2 - Une barriere efE.cace contre l'impurnte garan­

tie par la combinaison des lois nationales et des traites internatio­

naux pertinents en matiere de repression des violations du droit 

international humanitaire, et l'examen d'un systeme equitable de repa­

rations 

10. Les Etats s'acquittent vigoureusement de leurs obligations internatio­

nales en matiere de repression des crimes de guerre et, ce faisant, coope­

rent entre eux en tant que de besoin. Us recherchent les personnes qui auraient 

commis ou qui ont ordOlme de commettre des infractions graves et les tra­

duisent, quelle que soit leur nationalite, devant leurs propres tribunaux ou, 

s'ils preferent, et conformement aux dispositions de leur propre legislation, 

les remettent aux autorites judiciaires d'un Etat tiers ayant juridiction et etu­

dient la possibilite de prendre des mesures similaires, conform.ement au droit 

international, a propos des autres crinles de guerre. Les Etats sont invites a 

envisager serieusement de contribuer a la mise en place de la Cour penale 

internationale et d'adherer a son Statuto 

11. Les Etats etudient des mecamsmes d'indemnisation des donmuges infli-
ges aux vic times de violations du droit international humanitaire. 

Objectif final 1.3 - L'acceptation universelle du droit international 

humamtaire et l'adoption par les Etats de toutes les mesures neces­

saires, a l'echelon national, pour garantir l'application de leurs obli­

gations decoulant du droit international 

12. Afin de renforcer l'umversalite du droit international humamtaire, les 

Etats examinent ou reexarninent la possibilite de devemr parties aux traites 

pertinents conclus depuis l' adoption des Conventions de Geneve de 1949. 

Les Etats se feIicitent des efforts que deploie en permanence Ie CICR en 

vue de promouvoir l' adhesion umverselle aces traites. Us reexaminent les 

instruments deja ratifies en vue d'etudier la possibilite de lever les reserves 

existantes. 
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13. Les Etats adoptent les mesures de mise en ceuvre necessaires, et en par­

ticuJier la legislation nationale sur la repression des crimes de guerre, du crime 

de genocide et des crimes contre l'humarrite, et sur la protection des embletnes 

de la croix rouge et du croissant rouge. Les Etats sont encourages acreer ou 

adevelopper des commissions nationales ou d'autres mecanismes, avec l'aide 

des Societes nationales, afin de faciliter la coordination entre les ministeres. La 

cooperation intervient egalement aux niveaux regional et international. II y 

a lieu d'envisager la mise en place d'un systeme d'echange d'inforn1ations sur 

la mise en ceuvre du droit international humarritaire. 

14. Les Services cornultatifs du CICR en droit international humanitaire, avec l'as­

sistance des Societes nationales, renforcent leur capacite aconseiller et aaider 

les Etats, avec leur consentement, dans leurs initiatives visant aadopter, a 
l'echelon national, des mesures de mise en ceuvre du droit international 

humarritaire; ils continuent de developper la base de donnees sur ces mesures. 

Les Etats et les commissions nationales, ou d'autres mecanismes, sont encou­

rages aenvoyer aux Services col15ultatifs du CICR les informations relatives a 
la legislation, ala jurisprudence et aux autres mesures prises ou envisagees. 

15. Les Etats parties au Proto cole I additionnel aux Conventions de Geneve 

qui n'ont pas encore reconnu la competence de la Commission interna­

tionale d'etablissement des faits, conformement a1'artide 90 dudit Proto cole, 

reexaminent la possibilite de la reconnaitre. Les parties aun conf1it arme sont 

priees de considerer systematiquement 1'utilite et la possibilite de recourir 

ala Commission pour elucider des faits lies au droit international humani­

taire ou pour favoriser Ie respect de ce dernier grace aux bons offices de la 

Conmussion. La Conmussion internationale d 'etablissement des faits se 

conforme au droit international. 

Objectif final 1.4 L'integration, par les Etats, de leurs obligations aux 

termes du droit international hwnarritaire dans les procedures et la for­

mation pertinentes. La promotion de cette branche du droit aupres 

des personnes et des organismes pertinents 

16. Les Etats eXanUnent leurs programmes d'education et de formation afin 

de garantir que Ie droit international humarritaire est indus de maniere ade­

quate dans leurs progr=es de formation des forces armees, des forces de 

securite et des fonctionnaires interesses. Les Etats favorisent la connaissance 

du droit international humarritaire parmi les responsables de Ia prise de deci­

sion et au sein des medias, et s'emploient aintegrer Ie droit international 
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humanitaire dans les progranunes d' enseignement general des organisations, 

des organismes professionnels et des etablissements d'enseignement concer­

nes. Pour les aider dans ces taches, Ie CICR fournira, Ie cas echeant, des prin­

cipes directeurs et du materiel pour la formation au droit international 

humanitaire. Les Societes nationales apporteront, au besoin, leur concours 

i cette formation. 

17. Les Etats veillent i ce que les n':gles du droit international humanitaire 

soient introduites dans les procedures operationnelles de leurs forces armees 

et de leurs forces de securite, et soient observees par ces forces lorsqu'elles 

conduisent des operations pour lesquelles ces regles sont applicables. A cette 

fin, Ie droit international humanitaire sera indus dans les manuels pratiques, 

et, s'il y a lieu, dans les procedures de commandement, et sera systematique­

ment integre dans les exercices organises i 1'echelon des postes de com­

mandement et de l' etat-major, ainsi que dans les manceuvres militaires. 

18. Le CICR, en cooperation avec les Societes nationales et la Federation 

internationale, cherche, en collaboration par exemple avec des organismes 

tels que les medias, les institutions religieuses et d'autres institutions com­

parables, des moyens novateurs de promouvoir la reconnaissance du droit 

international humanitaire et des principes de la Croix-Rouge et du 

Croissant-Rouge par tous les acteurs concernes en cas de conflit arme. Les 

Etats facilitent cette analyse et cette action realisees par Ie Mouvement, conIDle 

il convient. 

Objectif final 1.5 - La conformite des armes avec Ie droit inter­

national humanitaire, l'etablissement de controles efficaces de la dis­

ponibilite des armes et des munitions, et la fin de la tragedie humaine 

provoquee par les mines terrestres antipersonnel 

19. Les Etats font tous les efforts possibles pour mettre un terme i la tra­

gedie humaine provoquee par les mines terrestres antipersonnel, par Ie biais 

de mesures concretes en vue de les elirniner, par exemple en envisageant 

d'adherer aux instmmentsjuridiques internationaux pertinents et en inter­

disant Ie transfert de ces mines, ainsi que par Ie biais de mesures nationales et 

internationales et d'une cooperation dans les domaines du deminage, de la 

sensibilisation aux dangers des mines et de l'aide aux vic times de mines et 

i leur conununaute. 
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Le Mouvement met en <ruvre la « Strategie du Mouvement 

concernant les mines», strategie along terme qui a ete adoptee par Ie Conseil 

des Delegues asa session de 1999. 

20. Les Btats devraient s'efforcer, chaque fois qu'i! y a lieu, d'engager des 

discussions ala suite d'un conilit en vue d'aider les victimes de la guerre. 

21. Les Btats qui ne l'ont pas encore fait sont encourages aetablir des meca­

nismes et des procedures pour determiner si 1'utilisation d'armes, qu'il s'agisse 

de celles qu'ils ont dans leurs arsenallX ou de celles qui sont en cours d'ac­

quisition ou de mise au point, serait conforme aux obligations qui leur incom­

bent en vertu du droit international humanitaire. Les Btats sont encourages 

apromouvoir, chaque fois que possible, l'echange d'informations et la trans­

parence en ce qui concerne ces mecanismes, procedures et evaluations. 

Les Btats et Ie CICR peuvent engager des consultations pour 

promouvoir ces mecanismes et analysent acet egard dans quelle mesure Ie 

Rapport sur Ie Projet SIrUS (Superfluous Injury or Unnecessary S'1ifering) soumis 

par Ie CICR ala XXVII" Conference, ainsi que d'autres informations dis­

ponibles, sont susceptibles d'aider les Btats. 

22. Les Btats prennent toutes les mesures possibles en vue de la negociation 

d'instruments internationaux de fac,:on atraiter de maniere adequate les pro­

blemes causes par les armes. Ils mettent tout en <ruvre 

pour faire aboutir les negociations relatives a1'etablissement d'un protocole 

visant arenforcer la Convention sur les armes biologiques et les armes a 
toxines. 

23. Les Btats arneliorent Ia protection de la population civile pendant et 

apres une situation de conilit arme en tentant de renforcer les controles sur 

la disponibilite des armes, en particulier Ies armes portatives et les munitions, 

aux niveaux national, regional et international, notamment en renforc,:ant Ies 

reglementations nationales en matiere d' exportations. Les Btats exarninent 

la possibilite de se doter de moyens permettant d'integrer une dimension de 

respect du droit international humanitaire dans les decisions nationales en 

matiere de transferts d'armes et de munitions, et, s'il y a lieu, etudient les 

moyens d'inclure cette dimension dans des «codes de conduite». 

Le Mouvement s'attache asensibiliser Ie public au cout en vies 

humaines que representent les transferts non controles et la large disponi­

bilite des armes, et continue apromouvoir la ratification et Ie respect rigou­

reux des normes du droit international humanitaire relatives aux armes. 

860 



RICR Di'CEMBRE IRRC DECEMB ER 1999 VOl.81 N° 836 

2. 	L'action humanitaire lors de conflits armes et d'autres catastrophes 

Objectifs finals 

2.1 L'efficacite des interventions en cas de catastrophe, a travers l'ame­

lioration des mesures nationales et internationales de preparation 

2.2 Le renforcement des mecanismes de cooperation et de coordi­

nation entre les Etats, Ie Mouvement et les autres acteurs humanitaires 

2.3 La protection des droits et la reponse aux besoins des personnes 

les plus vulnerables - premiere priorite de l'action humanitaire 

2.4 La comprehension des roles respectifS des acteurs politiques, mili­

taires et humanitaires, et la protection du personnel humanitaire 

Mesures proposees 

Objectif final 2.1 - L'efficacite des interventions en cas de catas­

trophe, a travers l'amelioration des mesures nationales et internatio­

nales de preparation 

1. 	 Les Etats: 

a) 	 mettent en place des plans nationaux de preparation aux situations de 

catastrophe ou actualisent ceux existant deja, en les reliant, si necessaire, 

aux dispositifS internationaux d'intervention en cas de catastrophe et en 

y definissant clairement Ie role et les responsabilites des Societes nationales 

qui auront ete convenus et notamment, leur representation au sein des 

institutions nationales concernees qui elaborent les politiques et en assu­

rent la coordination; 

b) 	exarninent la vulnerabilite de leurs dispositifs d'intervention d'urgence 

face aux degats provoques par une catastrophe et prennent des mesures 

en vue de garantir que ces dispositifs pourront continuer a fonctionner 

efficacement pour repondre aux besoins engendres par une catastrophe; 

c) 	Ie cas echeant, aident les Societes nationales, en cooperation avec la 
Federation internationale, a solliciter et a obtenir des financements inter­

nationaux dans Ie cadre d'accords multilateraux, en vue de renforcer la 

preparation aux situations de catastrophe. 

2. Les Societes nationales, avec Ie soutien de leurs gouvernements respec­

tifS, de la Federation internationale et du CICR, s'emploient i : 

a) renforcer leurs capacites en matiere de preparation aux catastrophes et 

d'intervention en cas de catastrophe - notarrunent en sensibilisant les 
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conununautes et en mobilisant leur soutien - aussi bien au niveau natio­

nal qu'au niveau international, afin de faire face it 1'evolution des risques 

et de la vulnerabilite, et en mettant it profit les enseignements tires de l'ex­

perience acquise au cours de la derniere decennie, y compris dans Ie cadre 

de la Decennie internationale pour la reduction des catastrophes natu­

relies (DIRCN); 

b) 	examiner la vulnerabilite de leurs dispositifS d'intervention d'urgence 

face aux degats provoques par une catastrophe et it prendre des mesures 

en vue de garantir que ces dispositifs pourront continuer it fonc­

tionner efficacement pour repondre aux besoins engendres par une catas­

trophe. 

3. La Federation internationale, tout en s'inspirant des recherches existantes 

et en faisant appel aux competences des organismes internationaux concer­

nes, entreprend une etude pour evaluer dans quelle mesure les bouleverse­

ments climatiques auront une incidence sur la frequence et la gravite des 

catastrophes filtures, et quelles en seront les consequences pour 1'interven­

tion et la preparation des organisations humanitaires. 

Objectif final 2.2 - Le renforcement des mecanismes de coopera­

tion et de coordination entre les Btats, Ie Mouvement et les autres 

acteurs humanitaires 

4. Le Mouvement, Ie cas echeant avec 1'aide des Btats, s'engage it an1elio­

rer la cooperation et la coordination au sein de ses activites internationales, 

au niveau interne C01=1e il est convenu dans l'Accord de Seville de 1997, 

ainsi qu'avec les Btats,le systeme des Nations Unies, les autorites regionales, 

nationales et locales, les organisations internationales et les autres acteurs 

concernes, conformement au Code de conduite pour Ie Mouvement inter­

national de la Croix-Rouge et du Croissant-Rouge et pour les organisations 

non gouvernementales lors des operations de secours en cas de catastrophe. 

5. Les Btats et Ie Mouvement soutiennent les initiatives visant adefinir des 

normes pratiques minimales pour la fourniture de 1'aide humanitaire, telles 

que celles qui ont ete elaborees dans Ie cadre du Projet Sphere (Charte huma­

nitaire et normes minimales it respecter lors des interventions en cas de catas­

trophe). 

6. Le Mouvement developpe ses activites dans les situations postconflic­

tuelles. En particulier, la Federation internationale elabore une strategie pour 

orienter la progranunation des secours et de la readaptation apres un conflit, 
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en s'appuyant sur la capacite des Societes nationales afournir des services 

et amobiliser la societe. Les Etats et Ie Mouvement encouragent l'instaura­

tion d'une meilleure coordination entre les Etats, les organisations interna­

tionales, Ie Mouvement, les ONG et d'autres organisations pour gerer Ie 

passage de la phase d'aide hwnanitaire d'urgence al'aide au developpement 

aplus long terme. 

7. Les Etats et Ie Mouvement cooperent pour continuer de mettre au point: 

a) des dispositifS d'intervention qui soient avant tout rapides, souples et efli­

caces pour repondre aux besoins des victimes et des personnes vulnerables; 

b) 	des mecanismes de financement qui garantissent un financement plus pre­

visible et approprie tout en repondant aux exigences de toutes les parties 

en matiere de reddition de comptes. 

Objectiffinal 2.3 - La protection des droits et la reponse aux besoins 

des personnes les plus vulnerables - premiere priorite de l'action 

hunlanitaire 

8. Les Etats et toutes les parties aun conflit arme prennent toutes les mesures 

necessaires pour garantir Ie caractere civil des camps de refugies et de per­

sonnes deplacees al'interieur de leur propre pays, et s'assurer que les condi­

tions requises sont remplies en ce qui concerne l'emplacement du camp, 

l'environnement,la securite, Ie maintien de l'ordre et l'enregistrement. Le 

Mouvement leur ome ses services, s'il y a lieu, pour les aider as'acquitter de 

ces responsabilites. 

9. Les Societes nationales, la Federation internationale et Ie CICR, selon leurs 

mandats respectifS et conformement au droit international hunlanitaire, peu­

vent omir leurs services en faveur des refiJgies et des demandeurs d'asile en 

cooperation avec Ie HCR, et peuvent aussi, en tenant compte des Principes 

directeurs relatifS au deplacement des personnes al'interieur de leur propre 

pays, omir leurs services en faveur de ces dernieres, et s'emploient: 

a) aapporter un plus large soutien aux Etats pour les aider aremplir leurs 

obligations en matiere d' assistance et de protection des refugies, des deman­

deurs d'asile et des personnes deplacees al'interieur de leur propre pays; 

b) agarantir que leurs prograrrulles soutiennent les efforts des gouverne­

ments des pays d'accueil en vue de trouver des solutions durables pour les 

populations deplacees, y compris Ie rapatriement volontaire dans les condi­

tions de securite et de dignite voulues, et ce, dans Ie cadre d'un dialogue 

avec les pays d' origine; 
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c) 	aencourager les efforts visant apromouvoir la solidarite et la compre­

hension entre les populations des pays d'accueil et les refugies,les deman­

deurs d'asile et les personnes deplacees aI'interieur de leur propre pays. 

10. Les Btats et Ie Mouvement encoUl'agent Ie Conseil de securite des Nations 

Unies atenir com.pte, avant d'appliquer des sanctions economiques, des 

besoins de la population civile, et aaccorder des derogations pour motifs 

humanitaires, s'il y a lieu. Les Btats accueillent favorablement la note du pre­

sident du Conseil de securite du 29 janvier 1999 relative aux travaux des 

comites des sanctions, en particulier les paragraphes concernant les efrets des 

sanctions sur Ie plan humanitaire. 

Objectiffinal 2.4 - La comprehension des roles respectif; des acteurs 

politiques, militaires et humanitaires, et la protection du personnel 

humanitaire 

11. Les acteurs politiques et militaires et les organisations humanitaires, tout 

en reconnaissant et en respectant la distinction nette qui existe enU·e leurs 

missions et leurs modes de fonctionnen"lent diB:hents, s'engagent, aux niveaux 

national et international, arenforcer leur dialogue en vue de garantir qu'ils 

comprelment clairement et respectent mutuellement leurs mandats et leurs 

roles respectifs. 

12. Le personnel humanitaire sera respecte et protege en toutes circons­

tances. Les menaces et les attaques contre ce personnel font l'objet d'une 

enquete appropriee et leurs auteUl'S presumes sont dument traduits enjus­

tice. A ce propos, les Btats sont invites it envisager de devenir parties it la 

Convention de 1994 sur la securite du personnel des Nations Unies et du 

personnel associe. 

3. Strategie de partenariat pour ameliorer les conditions de vie des per-
sonnes vulnerables 

Objectifs finals 

3.1 Une meilleure sante pour les personnes vulnerables au travers 

d'une cooperation renforcee entre Btats et Societes nationales 

3.2 De nouvelles initiatives en matiere de fourniture de services pour 

repondre aux besoins des personnes vulnerables et pour reduire la dis­

crimination et la violence dans la collectivite 
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3.3 Capacites accrues des Societes nationales, partenariat efficace avec 

les Etats et cooperation avec les organisations humanitaires et de deve­

loppement concernees 

Mesures proposees 

Objectif final 3.1 - U ne meilleure sante pour les personnes vulne­

rabies au travers d'une cooperation renforcee entre Etats et Societes 

nationales 

1. Les Etats prennent acte du role impOltant que jouent les Societes natio­

nales pour promouvoir et fournir de meilleurs services sanitaires et sociaux, 

en particulier au profit des groupes vulnerables, et ils renforcent acette fin 

leur cooperation avec la Societe nationale de leur pays. Le cas echeant, les 

Etats offriront aux Societes nationales la possibilite d'etre representees au sein 

des institutions chargees d'elaborer les politiques, de les planifier et de les 

mettl'e en ceuvre. 

2. Les Etats, les Societes nationales et la Federation internationale, en col­

laboration avec les institutions nationales et internationales competentes, s'ef­

forcent de cooperer de maniere accrue pour promouvoir les soins de sante 

prunaires et en oiliir davantage, en accordant une attention particuliere 

aux soins de sante primaires preventifs et au bien-etre des pel'sonnes vul-
nerables, notamment dans les regions d'acces difficile et mal dessel'vies et 

dans les quarriers des grandes villes les plus demunis. 

3. Les Etats reconnaissent que c'est aux gouvernements qu'incombe la res­

ponsabilite generale d'offrir un service de transfusion sanguine dans Ie cadre 

des soins de sante. Les Societes nationales apportent Ie soutien necessaire aux 

programmes nationaux de transfusion en fournissant des services de trans­

Rlsion sanguine sul's et de qualite, reposant sur Ie don de sang volontaire et 

non remunere. A cette fin,les Etats s'attachent agarantir, si besoin est, que 

des ressources suffisantes seront mises ala disposition des Societes natio­

nales qui participent ade tels programmes. 

4. La Federation internationale et les Societes nationales, en cooperation 

avec les Etats et les organes nationaux et internationaux competents, ren­

forcent leur capacite de prevenir, traiter et combattre les maladies transmis­

sibles (y compris les maladies emergentes et l'eemergentes), en particulier la 

tuberculose, l'infection par Ie VIH/ SIDA et autl·es maladies se:>..'Uellement 

transmissibles, Ie paludisme et les maladies vaccinables. 
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5. Les Etats reconnaissent la valeur intrinseque de la formation du public aux 

premiers secours, en tant que moyen eflicace non seulement pour prevenir 

les situations d'urgence, s'y preparer et intervenir lorsqu' elles surgissent, mais 

aussi pour faire face aux problemes de sante courants. En consequence,les 

Etats examinent, Ie cas echeant,la possibilite de fournir une formation au 

secourisme aux ecoliers, aux fonctionnaires et aux professionnels de la sante, 

ainsi qu'aux membres de la communaute, en faisant notamment appel aux 

conseils et aux competences de la Societe nationale de leur pays. 

6. Les Etats font face au probleme croissant des accidents de la route, par 

exemple en poursuivant l'elaboration de mesures de securite routiere en col­

laboration avec tous les partenaires concernes, en particulier les Societes natio­

nales. Les Societes nationales concernees renforcent leur role d'appui aux 

activites de formation aux premiers secours et de sensibilisation publique, a£n 
de reduire Ie nombre d' accidents de la route et, partant, Ie nombre de vic­

times qui en resultent, en particulier au sein des populations vulnerables. 

Objectif final 3.2 - De nouvelles initiatives en matiere de fourni­

ture de services pour repondre aux besoins des personnes vulnerables 

et pour reduire la discrimination et la violence dans la collectivite 

7. Le CICR,la Federation internationale et les Societes nationales, Ie cas 

echeant avec Ie soutien des Etats, mettent au point des moyens innovateurs 

pour expliquer et diffuser les Principes fondamentaux, tant au sein du 

Mouvement qu'a 1'exterieur de celui-ci, aupres des autorites locales et de 

la communaute, afin de : 

a) garantir que l' ensemble des volontaires et du personnel du Mouvement 

en comprennent bien les Principes fondarnentaux et que leur travail quo­

tidien se fasse sur cette base; 

b) 	garantir que les autorites publiques comprennent Ie role du Mouvement, 

tirent parti de ses capacites et lui facilitent l'acces aux personnes vulne­

rabIes en temps de paix comme dans les situations de violence, confor­

mement au droit international applicable; 

c) 	asseoir une comprehension mutuelle et promouvoir au sein de la com­

munaute, en tenant compte de la diversite de ses particularites culturelles, 

religieuses et autres, des initiatives visant a proteger la vie et la sante et a 

garantir Ie respect de la personne humaine. 

8. Le cas echeant,les Etats facilitent aux Societes nationales, a la Federation 

internationale et au CICR l'acces aux ecoles et aux universites; ils contri­
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buent ala realisation, par Ie Mouvement, de materiel d'information et d'edu­

cation visant asensibiliser Ie public aux Principes fondarnentaux. 

9. Les Societes nationales passent en revue leurs programmes de services 

et de communication et les adaptent pour s'assurer qu 'ils traduisent pleine­

ment les Principes fondamentaux, en insistant plus particulierement sur les 

actions de sensibilisation et les services destines aux membres les plus vul-
nerables de la conununaute. 

10. En reexaminant leurs programmes,les Societes nationales accordent une 

attention speciale aux besoins des enfants qui vivent dans des conditions dif-
ficiles et en particulier des enfants de la rue. Avec Ie soutien de la Federation 

internationale, elles developpent leurs activites et leurs campagnes de sensi­

bilisation en vue, Ie cas echeant, de repondre aux besoins de ces enfants. 

Les Etats font appel, s'il y a lieu, aux capacites des Societes nationales et sou­

tiennent les actions menees par ces Societes pour repondre aux besoins des 

enfants de la rue. 

11. Les Etats s' efforcent d'ameliorer la situation tragique des enfants qui 

vivent dans des conditions difliciles, en repondant aleurs besoins specifiques 

et en mettant l'accent sur la prevention de 1'exploitation sexuelle et physique 

et des autres formes de violence, ainsi que de la vente d'enfants, avec pour 

but final de reinserer ces enfants au sein de leur fanUlle et de la societe. Les 

Etats mettront tout en ceuvre pour qu 'aboutissent rapidement les travaux du 

Groupe de travail des Nations Unies sur un Protocole facultatif se rappor­

tant ala Convention relative aux droits de l'enfant, concernant la vente d' en­

fants, la prostitution des enfants et la pornographie impliquant des enfants. 

12. Les Societes nationales et les Etats cooperent et prennent des initiatives, 

s'il y a lieu, pour promouvoir la tolerance, la non-violence au sein de la com­

munaute et Ie respect de la diversite culturelle. 

Objectif final 3.3 - Capacites accrues des Societes nationales, par­

tenariat efficace avec les Etats et cooperation avec les organisations 

humanitaires et de developpement concernees 

13. Reconnaissant Ie role d'auxiliaire des Societes nationales et l'importance 


grandissante de leur travail pour fournir des services et promouvoir Ie res­


pect de la personne humaine, les Etats: 


a) s'engagent, si besoin est, arenforcer davantage la capacite de la Societe 


nationale de leur pays, en la sou tenant dans son role face aux nouveaux 

defis qui se posent al'interieur du pays; 
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b) 	reconnaissent l'importance croissante des volontaires pour Ie soutien pra­

tique et psycho1ogique des personnes vulnerables de la communaute, sou­

tien qui permet de couvrir les besoins qui ne sont pas satisfaits par Ie 

systeme officiel de fourniture de services. Les Etats reexaminent en conse­

quence leur legislation et, si necessaire, en adoptent une ou actualisent les 

dispositions legislatives existantes afin de faciliter l'action efficace des orga­

nisations volontaires concernees; 

c) 	soutiennent davantage 1a cooperation ala mise en place d'un un reseau 

de Societes nationales mondial plus fort et rnieux ameme de repondre 

aux besoins de la cornnmnaute et d'intervenir en cas de catastrophe; dans 

cette optique, ils tiendront dument compte de l'experience que consti ­

tue Ie «processus tripartite» mis sur pied par la Federation internationale 

dans Ie sillage de la XXVIe Conference internationale; 

d) 	soutiennent davantage, s'il y a lieu, la coordination entre Ie reseau des 

Societes nationales et les organisations humanitaires et de developpement 

concernees. 

14. En vue de garantir leur capacite afaire face, de far,:on plus efficace, ade 


nouveaux defis, les Societes nationales: 


a) prennent de nouvelles initiatives pour garantir une participation equili­


bree de tous les secteurs de la communaute au sein de leur organisation 

et dans le cadre de leurs programmes. Elles s'efforcent egalement de 

promouvoir leur integration aux fonctions de direction au sein de leurs 

structures et au processus decisionnel; 

b) 	evaluent leur assise juridique et passent en revue leurs statuts pour deter­

miner s'ils ont besoin d'etre actualises. Pour ce faire, elles s'inspirent du 

projet de loi-type prepare par la Federation internationale et Ie CICR, 

des lignes directrices relatives aux statuts des Societes nationales et des 

autres decisions pertinentes des organes statutaires du Mouvement et de 

la Federation internationale; 

c) 	s'engagent apromouvoir une coordination et une cooperation accrues 

avec les organisations humanitaires et de developpement concernees. 

15. La Federation internationale: 

a) 	 poursuit ses recherches, en cooperation avec les Societes nationales, sur 

des aspects specifiques du volontariat, en vue d'actualiser sa politique et 

ses principes directeurs; 

b) 	entreprend, en cooperation avec les Socieres nationales et Ie CICR, une 

etude approfondie des relations de travail entre les Etats et les Societes 
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nationales, en tenant compte de l'evolution des besoins dans les domaines 

humanitaire, social et de la sante, du role d'auxiliaire des Societes natio­

nales, ainsi que des nouveaux roles de 1'Etat, du secteur prive et des orga­

nisations benevoles dans la fourniture de services; 

c) 	met en reuvre la «Strategie 2010 » adoptee par 1'Assemblee generale de la 

Federation internationale en octobre 1999, strategie dout l'objectif est 

d'asseoir les actions individuelles et collectives des Societes nationales, 

en cooperation avec les Etats, pour ameliorer les conditions de vie des 

personnes vulnerables. 
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Resolution 2 

Appel du 12 aoUt 1999 

La XXVIIe Conference internationale de la Croix-Rouge et 

du Croissant-Rouge, 

ayant pris note de l'Appel solennel adopte Ie 12 aout 1999, a l'oc­

casion du 50e anniversaire des Conventions de Geneve, par des personnali­

tes invitees pour la circonstance par Ie Comite international de la Croix-Rouge 

(ci-joint) , 

soulignant la pertinence de cet Appel, 

relevant avec satisfaction Ie large echo qu'il a deja rencontre, 

s'associe pleinement a l'Appel du 12 aout 1999 et s'engage a contribuer a la 

realisation de ses objectifS. 

***** 

Les voix de la guerre 

Appel solennel al'occasion du 50e anniversaire des Conventions de Geneve 
Les Conventions de Geneve, universellement reconnues, ont 

ete adoptees dans cette ville il y a 50 ans aujourd'hui. Les Etats disaient alors 

leur refus de voir se repeter les horreurs sans precedent de la Seconde Guerre 

mondiale. 

Depuis lors, ces Conventions ont epargne d'innombrables souf­

frances mais n'ont pu empecher que des millions de victimes innocentes 

soient broyees par les conflits armes qui dechirent notre planete. 

Souvent bafoues et violes, les Conventions de Geneve et les 

principes qui les fondent gardent neann"lOins toute leur valeur et leur actua­

lite. 

C'est l'opinion de milliers d'individus qui). travers Ie monde, 

ont souffert de la guerre dans leur chair et leur esprit. Hommes, femmes, 

enfants, ils se sont exprimes sur leur experience, leurs preoccupations et leurs 

attentes: ils sont les voix de la guerre. Leurs espoirs, ce sont aussi nos convic­

tions. 

Reunis aGeneve, nous lanr,:ons a to us les citoyens, peuples et 

gouvernements de ce monde un Appel solennel. Nous leur demandons: 
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• 	 de refuser Ia fatalite de Ia guerre et de lutter sans relache contre ses causes 

profondes; 

• 	 d'exiger de tous ceux qui sont engages dans des conflits armes et de 

tous ceux qui peuvent influer sur leur cours d'assurer Ie respect des prin­

cipes eIementaires d'humanite et des regles du droit international huma­

nitaire; 

• 	 d'epargner aux civils Ies affies de Ia guerre; 

• 	 de developper les relations entre individus, peuples et nations sur les 

fondements des Conventions de Geneve: 

• 	 Ie respect de la dignite humaine en to utes circonstances; 

• 	 Ia compassion pour ceux qui souffient; 

• 	 Ia solidarite. 

Nous sommes convaincus que Ie mepris de ces principes consti­

tue Ie ferment de Ia guerre et que leur respect facilite Ie retour aIa paix. 

Al'aube d'un nouveau millenaire, engageons-nous tous ensemble 

pour leur defense et ouvrons la voie de l'espoir aux nouvelles generations. 

CetAppel solerU1el a ete signe Ie 12 aout 1999 ala salle de I'Alabama aI'Hotel de 

V ille de Geneve par les personnalites suivantes: 

S.A.le Prince Saddrudin Aga Khan 

M. Kofi Annan, Secretaire general des Nations Unies 

Mme Shabana Azmi, Inde, actrice 

Mme Geraldine Chaplin, Royaume-Uni, actrice 

S.A.R.le Prince El Hassan bin Talal de Jordanie 

Mme Fayrouz, Liban, chanteuse et poetesse 

Me Serge Klarsfeld, France, President de I'Association Fils et Filles des Deportes 

JuifS de France 

M. Chris Moon, Royaume-Uni , parrain d'organisations de soutien aux 

handicapes 

M.Jean Pictet,Vice-President d'honneur du CICR 

M.Vladimir Pozner, Federation de Russie,journaliste 

S.E. M. Mario Soares, ancien President du Portugal 

S.E. le General Amadou Toumani Toure, ancien President du Mali 

Mme Marian Wright Edelman, Presidente de Children's Defense Fund 

M. Zhang Yuan, Chine, cineaste et metreur en scene 

M . Adolfo Perez Esquivel, Argentine, Prix Nobel de la Paix 1980, n'a pas pu etre 

present pour raison de sante. 

http:S.A.R.le
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Resolution 3 

Resolution sur les emblemes 

La XXVlIe Conference internationale, 

ayant a['esprit la resolution 2 (ci-jointe) concernant la creation 

d'un groupe de travail sur les emblemes, adoptee Ie 29 octobre 1999 par Ie 

Conseil des Delegues, 

prenant note des points souleves dans la resolution mentionnee 

ci-dessus, 

accepte les propositions formulees dans ladite resolution. 

Annexe 

Conseil des Delegues de la Croix-Rouge et du Croissant-Rouge (Geneve, 
28-30 octobre 1999) 

Resolution 2: Embleme 
Le Conseil des Delegues, 

considerant Ie Principe fondamental d'universalite du Mouve­

ment international de la Croix-Rouge et du Croissant-Rouge ainsi que Ie 

but commun des Etats parties aux Conventions de Geneve et du Mouvement 

consistant aeliminer tous les obstacles qui entravent l'application universelle 

des Conventions de Geneve de 1949, 

considerant en outre les problemes actuellement constates dans 

certains Etats et dans certaines Societes nationales en ce qui concerne les 

emblemes de la croix rouge ou du croissant rouge, 

prenant note et se jelicitant des travaux et consultations menes 

depuis 1995 par la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge i la demande du Mouvement, et en particulier de la reso­

lution 2 de la session du Conseil des Delegues de 1997, 

1. 	 demande ala XXVII" Conference internationale 

a) 	 d'inviter la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge acreer un groupe de travail conjoint sur les emblemes, 

COlTlpOSe de representants du Mouvement et des Etats, qui sera charge 

d'apporter aussi rapidement que possible une solution globale qui soit 
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acceptable tant sur Ie fond que du point de vue de la procedure pour 

toutes les parties concernees; 

b) 	d'inviter la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge adefinir la composition du groupe de travail conjoint, 

qui retletera la responsabilite partagee du Mouvement et des Etats, et a 
detinir Ie mandat du groupe ; 

c) 	 de charger la Commission permanente de la Croix-Rouge et du 

Croissant-Rouge de prendre avec les Etats les dispositions necessaires 

pour que Ie groupe de travail conjoint puisse s' acquitter de ses taches; 

d) 	de prier Ie groupe de travail conjoint de faire rapport, par l'interme­

diaire de la Commission permanente, au Conseil des Delegues de 2001 

et ala XXVIIIe Conference internationale de la Croix-Rouge et du 

Croissant-Rouge. 



XXVII' CONFERENCE INTERNATIONALE - RESOLUTIONS 

Resolution 4 

Revision du reglement du Fonds de l'imperatrice Sh6ken 

La XXVIIe Comerence internationale de la Croix-Rouge et 

du Croissant-Rouge, 

ayant pris connaissance du rapport de la Commission paritaire du 

Fonds de 1'imperatrice Shaken, 

1. remercie la Conunission paritaire de sa gestion du Fonds de 1'imperatrice 

Shaken et approuve toutes les distributions faites par elle, 

2. prie la Commission paritaire de transmettre ce rapport ala Maison Imperiale 

duJapon par 1'intermediaire de la Societe de la Croix-Rouge duJapon, 

3. approuve Ie nouveau d~glement du Fonds de 1'imperatrice Shaken, dont 

Ie texte est Ie suivant : 

Reglement du Fonds de l'imperatrice Sh6ken 

approuve par la XVIe Conference internationale de la Croix-Rouge (Londres 

1938), et revise par la XIX" Conference internationale (New Delhi 1957), la 

xxv"Conference internationale (Geneve 1986), Ie Conseil des Delegues 

(Budapest 1991), et la XXVII" Conference internationale (Geneve 1999) 

Article 1 - La somme de 100 000 yens-or japonais, donnee par S. M.l'im­

peratrice du Japon ala Croix-Rouge internationale a l'occasion de la 

IX" Conference internationale (Washington 1912) pour encourager les 

«reuvres de secours en temps de paix », a ete portee a200 000 yens par un 

nouveau don de 100000 yens fait al'occasion de la xve Conference inter­

nationale (Tokyo 1934) par S. M. l'imperatrice et S. M . l'imperatrice 

douairiere du Japon. De plus, ce Fonds a ere augmente d'un don de 

3 600 000 yens fait par S. M.1'imperatrice du Japon al'occasion du Cente­

naire de la Croix-Rouge en 1963 et, depuis 1966, par les dons successi[s 

du Gouvernement duJapon et de la Societe de la Croix-Rouge duJapon. 

Ce Fonds porte Ie titre de «Fonds de l'imperatrice Shaken». 

Article 2 - Le Fonds est administre et ses revenus sont distribues par une 

Commission paritaire de six membres designes atitre personnel.Trois membres 

sont nommes par Ie Comite international de la Croix-Rouge et trois par 
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la Federation internationale des Societes de la Croix-Rouge et du 

Croissant-Rouge, Ie quorum etant de quatre. La presidence de la Conunission 

paritaire est assuree en permanence par un des representants du Comite inter­

national de la Croix-Rouge, cependant que la Federation intemationale des 

Societes de la Croix-Rouge et du Croissant-Rouge assure Ie secretariat de 

la Commission paritaire. La Commission paritaire se reunit aGeneve, gene­

ralement au siege de la Federation internationale des Societes de la 

Croix-Rouge et du Croissant-Rouge. 

Article 3 - Le capital constitutif du Fonds, de meme que les dons et contri­

butions ulterieurs, demeurent intangibles. Seulle revenu provenant des inte­

rets et des plus-values pourra etre affecte aux allocations accordees par la 

Conunission paritaire pour subvenir en tout ou partie au cOlIt des reuvres 

enumerees ci-dessous: 

a) Preparation aux catastrophes 

b) Activites dans Ie domaine de Ia sante 

c) Service de transfusion sanguine 

d) Activites de la jeunesse 

e) Programmes de secourisme et de sauvetage 

~ Activites dans Ie do maine social 

g) Diffusion des ideaux humanitaires de la Croix-Rouge et du 

Croissant-Rouge 

h) Toute autre realisation d'interet general pour Ie devdoppement des 

activites des Societes nationales de la Croix-Rouge et du 

Croissant-Rouge. 

Article 4- Les Societes nationales de la Croix-Rouge et du Croissant-Rouge 

desireuses d' obtenir une allocation en feront la demande au secretariat de 

Ia Commission paritaire, par l'entremise de leur Comite central, avant Ie 

31 decembre de 1'annee precedant celie de la distribution. Cette demande 

devra etre accompagnee d'un expose detaille de celie des reuvres speci£iees 

al'article 3 alaquelie Ia requere se rapporte. 

Article 5 - La Commission paritaire examinera les demandes mention­

nees dans l'article precedent et accordera Ies allocations qu'elie jugera justes 

et convenables. Chaque annee, dIe communiquera aux Societes nationales 

de Ia Croix-Rouge et du Croissant-Rouge les decisions qu'elie aura prises. 
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ArtiLZe 6 - Les Societes nationales de la Croix-Rouge et du Croissant-Rouge 

qui se verraient contraintes par les circonstances aaffecter l'allocation qu' elles 

ont revue ades <:euvres autres que celles qu'elles ont specifiees dans leur 

requete, conformement a1'article 4, devront au prealable solliciter 1'appro­

bation de la Commission paritaire. 

ArtiLZe 7- Les Societes nationales de la Croix-Rouge et du Croissant-Rouge 

beneficiaires d'une allocation communiqueront ala Commission paritaire, 

dans un delai de douze mois apres 1'avoir revue, un rapport sur son utilisa­

tion. 

Article 8 - La notification de la distribution aura lieu Ie 11 avril de chaque 

annee,jour anniversaire du deces de S. M.l'irnperatrice Shaken. 

Article 9 - Une SOlmne qui n' excedera pas douze pour cent des interets 

annuels du capital est affectee aux depenses de l'administration du Fonds et 

acelles resultant de l'assistance apportee aux Societes nationales concer­

nees pour la realisation de leurs projets. 

Article 10- La Conurussion paritaire presentera achaque Conference inter­

nationale de la Croix-Rouge et du Croissant-Rouge un rapport sur la situa­

tion actuelle du Fonds, sur les allocations qui auront ete accordees depuis la 

Conference precedente et sur 1'utilisation de ces allocations par les Societes 

nationales. La Conference internationale transmettra ce rapport ala Maison 

Imperiale du Japon par l'intermediaire de la Societe de la Croix-Rouge 

duJapon. 
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Resolution 1 

Adoption of the Declaration and the Plan of Action 

The 27th International Conference of the Red Cross and Red 

Crescent ("the Conference"), 

1. adopts the Declaration in annex 1, 

2. adopts the Plan ofAction in annex 2, 

3. urges all members of the Conference to implement the actions set out 

in the Plan ofAction, in accordance with their respective powers, man­

dates and capacities, and in the spirit ofthe humanitarian principles outlined 

in the Declaration, with a view to reaching the goals defined in the Plan of 

Action, 

4. invites international and regional organisations to implement the actions 

mentioned in the Plan ofAction which concern them, 

5. requests all members of the Conference to make every possible effort so 

that armed groups in conflict and other actors concerned implement, as 

appropriate, the actions mentioned in the Plan ofAction, 

6. requests the Standing Commission of the Red Cross and Red Crescent 

to encourage and further the implementation of the present Resolution 

according to its statutory mandate, through consultations with States party 

to the Geneva Conventions and other actors, 

7. requests the ICRC and the International Federation to present a report 

to the 28th International Conference on the implementation of the Plan of 

Action, 

8. requests the members of the Conference to report to the 

28th International Conference on the follow up given to the individual 

pledges made at the Conference. 



RICR DE'CEMBRE IRRC DECEMBER 1999 VOL. 81 N° 836 

Annex 1 

Declaration of the 27th International Conference of the Red Cross and Red 
Crescent 

"the power ofhumanity" 

The approach ofa new century is a time for reflection. For the 

Red Cross and Red Crescent, and the governments committed to the Geneva 

Conventions, it is also a time for concern. 

In spite ofpositive changes in recent decades, conflicts still rage 

in many countries. Attacks on civilian populations and objects are com­

monplace. Hundreds ofthousands ofpeople have been forced to leave their 

homes. International humanitarian law is often flouted. Highly destructive 

natural disasters continue to shatter the lives oflarge munbers ofpeople. New 

and old diseases cause widespread suffering. Health services and social and 

economic systems struggle to cope with increasing demands. The weakest 

arolmd the world continue to suffer most. 

In the face of this we commit ourselves: 

• 	 to bring real help and comfort, wherever it is needed, to save and improve 

the lives ofmillions; 

• 	 to reinforce our collective commitment to international humanitarian 

law; 

• 	 to campaign for human dignity and the responsibility of each one of us 

to help others, without discrimination, to mitigate the consequences of 

disasters and war; 

• 	 to support the millions ofRed Cross and Red Crescent volunteers across 

the world who daily embody the humanitarian commitment. 

"The power ofhumanity" is the strength of individual com­

mitment and the force ofcollective action. Both must be mobilized to relieve 

suffering, ensure respect for hUlnan dignity and ultimately create a more 

humane society. 
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Annex 2 

27th International Conference of the Red Cross and Red Crescent 

Plan of Action for the years 2000-2003 

The members ofthe 27th International Conference ofthe Red 

Cross and Red Crescent, held in Geneva from 31 October to 6 November 

1999, adopt the following Plan ofAction for the coming four years in order 

to improve the care and protection ofvictims ofarmed conflicts and disasters 

and more generally of the most vulnerable people. They will inlplement the 

actions set out in the Plan ofAction in accordance with their respective powers, 

mandates and capacities. 

In adopting this Plan ofAction, the International Conference 

recognises the unique nature of the co-operation between the International 

Red Cross and Red Crescent Movement! and States2 and the specific man­

elates of each component of the Movement. It also reaffirms the commit­

ment ofStates, adhering to the purposes and principles ofthe United Nations 

Charter, to meet their existing obligations under international humanitar­

ian law to support the work of each component of the Movement and to 

respect at all times the components' adherence to the Fundanlental Principles. 

The Plan ofAction is divided into long term goals and specific 

actions which represent the main areas where a renewed effort is required 

from States and the Movement for their respective commitments in the com­

ing four years.3 

The 28th International Conference will evaluate the results 

attained over the next four years. The Standing Commission of the Red 

Cross and R ed Crescent will encourage and further the implementation 

of the Plan ofAction, according to its statutory mandate, through consulta­

1 The International Red Cross and Red Crescent 
Movement is composed of the International 
Committee of the Red Cross (referred to herein as 
the "ICRC"). National Red Cross and Red Crescent 
Societies (referred to herein as "National Societies") 
and the International Federation of Red Cross and 
Red Crescent Societies (referred to herein as the 
" International Federation"). Throughout this doc-

ument the term "Movement" covers all the afore· 
mentioned components. 

2 Throughout this document the term "States" 
refers to States party to the Geneva Conventions 
oft949· 

3 In this document actions to be undertaken 
solely by States or the Movement only commit the 
specified actors. 
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tions with States party to the Geneva Conventions, components of the 

Movement and other actors, as to the best methods of achieving this. 

1. Protection of victims of armed conflict through respect of international 
humanitarian law 

Final goals 

1.1 Full compliance by all the parties to an armed conflict with their 

obligations under international humanitarian law to protect and assist 

the civilian population and other victims of the conflict and to respect 

protected objects 

1.2 An effective barrier against impunity through the combination of 

relevant international treaties and national laws concerning the repres­

sion ofviolations of international humanitarian law, and the examina­

tion ofan equitable system ofreparations 

1.3 Universal acceptance of international hwnanitarian law and the 

adoption ofall necessary measures by States at the national level to ensure 

the in'lplementation of their obligations under international law 

1.4 Integration, by States,oftheir obligations under international hwna­

nitarian law in relevant procedures and training. Promotion of this law 

an'long relevant persons and bodies 

1.5 Conformity of weapons with international hun'lanitarian law, the 

establishment ofeffective controls on the availability ofarms and an=u­

nition, and an end to the hun= tragedy caused by anti-personnel land­

rmnes 

Actions proposed 

Final goal 1.1 - Full compliance by all the parties to an armed con­

flict with their obligations under international humanitarian law to 

protect and assist the civilian population and other victims ofthe con­

flict and to respect protected objects 

1. All the parties to an armed conflict take effective measures to respect and 

ensure respect for international humanitarian law and to ensure, in partic­

ular, in accordance with their relevant obligations under international hun=­

itarian law, that: 

(a) 	 in the conduct of hostilities, every effort is made - in addition to the 

total ban on directing attacks against the civilian population as such or 
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against civilians not taking a direct part in hostilities or against civilian 

objects - to spare the life, protect and respect the civilian population, 

with particular protective measures for women and girls, and groups with 

special vulnerabilities such as children, the elderly, persons with disabili­

ties and displaced persons and to protect civilian objects including cul­

tural property, places ofworship and diplomatic facilities; 

(b) 	strict orders are given to prevent all serious violations of international 

humanitarian law, including massacres, summary executions, torture, gen­

der-based violence in particular rape and other forrns ofsexual violence, 

harassment, enforced disappearances, collective punishment, looting, 

wanton property destruction, and threats to carry out such actions; effec­

tive mechanisms are established to ensure that these orders are duly imple­

mented at all levels and perpetrators punished; 

(c) 	actions provoking unwarranted population displacements are avoided 

and ifdisplacement occurs, that displaced persons are respected and pro­

tected, appropriate assistance is provided to them and they are able to 

return voluntarily, in peaceful conditions and in safety to their home or 

to resettle voluntarily elsewhere; 

(d) 	all persons deprived oftheir liberty for reasons related to the armed con­

flict are fully respected and protected; prisoners of war are released and 

repatriated without delay after the cessation of active hostilities, unless 

subject to due judicial process; the prohibition of taking hostages is strictly 

respected; the detention ofprisoners and internees is not prolonged for 

bargaining purposes which practice is prohibited by the Geneva 

Conventions; 

(e) 	 every effort is made to clarifY the fate ofall persons unaccounted for and 

to inform the families accordingly, and to identifY dead persons, inform 

their families and return their bodies to them; in order to ensure this, 

appropriate procedures be put into place at the latest from the beginning 

of an armed conflict; 

(fj 	 children receive the special protection, care and assistance, including access 

to educational and recreational facilities, to which they are entitled under 

national and international law; 

all measures, including penal measures, are taken to stop the participation 

ofchildren under the age of15 years in armed hostilities and their recruit­

ment into the armed forces or into armed groups, which constitute a 

violation ofinternational hwnanitarian law; 
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and, in this context, recall Resolution 2 C (d) of the 26th International 

Conference of the Red Cross and Red Crescent of 1995, which rec ­

ommends that: "parties to conflict refrain from arming children under 

the age of 18 years and take every feasible step to ensure that children 

under the age of18 years do not take part in hostilities". 

(g) 	every possible effort is made to provide the civilian population with all 

essential goods and services for its survival; rapid and unimpeded access 

to the civilian population is given to impartial humanitarian organisa­

tions in accordance with international humanitarian law in order that 

they can provide assistance and protection to the population; the reports 

and recommendations ofimpartial humanitarian organisations are seri­

ously taken into account. 

(h) an attempt is made wherever possible to enhance the safety ofprotected 

persons, and in the framework of international humanitarian law or 

the United Nations Charter, to create a humanitarian space through the 

establishment of safety zones, humanitarian corridors, and other forms 

ofspecial protection for civilian populations and other persons protected 

under international humanitarian law. 

2. States stress the provisions of international humanitarian law prohibit­

ing the use of starvation of civilians as a method of warfare and on attack­

ing, destroying, removing or rendering useless, for that purpose, objects 

indispensable to the survival of the civilian population. 

3 . Organised armed groups In non-international armed 

conflict are urged to respect international humanitarian law. They are 

called upon to declare their intention to respect that law and teach it to their 

forces. 

4. Parties to an armed conflict use their best endeavours to ensure that con­

ditions of security are guaranteed in order that the ICRC, in accordance 

with international humanitarian law, has access to, and can remain present 

in, all situations of armed conflict to protect the victims thereof and, in 

co-operation with National Societies and the International Federation, to 

provide them with the necessary assistance. Furthermore, the ICRC con­

tinues its efforts to seek to engage in a constructive dialogue with all par­

ties to an armed conflict, in co-operation with them and with their consent 

in regard to which full account ofthe Geneva Conventions has to be taken, 

with a view to assisting them in meeting their obligations under interna­

tional humanitarian law. 
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5. Contributing States, the United Nations or regional organisations ensure 

as appropriate that personnel under the conU11and of the United Nations or 

regional organisations are instructed in international humanitarian law and 

observe the relevant principles and rules of this law. 

6. In situations ofserious violations ofinternational humanitarian law, States 

party to the Geneva Conventions act, jointly or individually, in co-opera­

tion with the United Nations and in conformity with the United Nations 

Charter. Regional intergovernn1ental organisations may participate in these 

efforts on the same legal basis. 

7. The International Federation, National Societies and the ICRC will con­

tinue their efforts in pursuance ofdecisions taken within the International 

Movement and notably the Plan ifActionjor Children.Afficted by Armed Coriflict 

(CABAC) , to "promote the principle of non-recruitment and non-partici­

pation of children below the age of 18 years in armed conflicts"; meet the 

physical, psychological and social needs ofchildren who have been affected 

by an armed conflict; and to contribute to the reintegration into their com­

mlll1ities and social environment ofchildren who have participated in armed 

conflicts. 

States are encouraged to engage in a constructive dialogue with 

the International Federation, National Societies and the ICRC on the 

Plan ifActionJor Children Afficted by Armed Conflict (CABAC). 

8. The ICRC formulates a set ofguidelines aimed at better addressing the 

protection and assistance needs ofwomen and girls affected by armed con­

flict. 

9. States take into consideration the report and recommendations of the 

United Nations Secretary General on the Protection ofCivilians in Armed 

Conflict (S/ 1999/ 957 of8 September 1999). 

Final goal 1.2 - An effective barrier against impunity through the 

combination ofrelevant international treaties and national laws con­

cerning the repression ofviolations ofinternational humanitarian law, 

and the examination ofan equitable system ofreparations 

10. States vigorously implement their international obligations regard­

mg the repression of war crin1es, co-operating with each 

other in doing so where necessary. States search for persons alleged 

to have committed, or to have ordered to be committed, grave breaches and 

bring them, regardless of their nationality, before their own courts 
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or if they prefer, and in accordance with the provisions of their own 

legislation, hand over such persons for trial to another State with 

jurisdiction and consider taking similar action pursuant to international law 

in respect of other war crimes. States are invited actively to consider con­

tributing to the setting up ofthe International Criminal Court and to adhere 

to its Statute. 

11. States examine mechanisms for making reparations for damage inflicted 

on the victin1S ofviolations of international humanitarian law. 

Final goal 1.3 - Universal acceptance of international humanitar­

ian law and the adoption ofall necessary measures by States at the 

national level to ensure the implementation oftheir obligations under 

international law 

12. States consider or reconsider, in order to enhance the universal char­

acter ofinternational humanitarian law, becoming party to the relevant treaties 

concluded since the adoption ofthe 1949 Geneva Conventions. States express 

their appreciation of the I CRC's continued efforts to promote universal 

adherence to these treaties. States re-examine ratified instruments with a view 

to considering the possibility ofwithdrawing existing reservations. 

13. States adopt the necessary implementing measures, in particular national 

legislation for the repression ofwar crimes, genocide and crimes against 

humanity and for the protection of the red cross and red crescent emblems. 

States are encouraged to create or further develop national committees or 

other mechanisms, with the support ofNational Societies, in order to facil­

itate co-ordination between ministries. Co-operation also takes place at 

the regional and international levels. An information exchange system on 

implementation of international humanitarian law is to be considered. 

14. The ICRC Advisory Service on International Humanitarian Law, with 

the assistance ofNational Societies, strengthens its capacity to advise and assist 

States, with their consent, in their efforts to adopt national measures ofimp le­

mentation and further develop the database on such measures. States and 

national committees or other mechanisms are encouraged to send infor­

mation on legislation, case law and other measures taken and planned to the 

ICRC Advisory Service. 

15. States party to Additional Protocol I to the Geneva Conventions which 

have not yet recognised the competence of the International Fact-Finding 

Commission pursuant to Article 90 thereof consider again the possibility 
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of doing so. Parties to armed conflicts are called upon to examine system­

atically the utility and the possibility ofresorting to the Commission in order 

to clarifY facts or facilitate respect for international humanitarian law through 

its good offices. The International Fact-Finding Commission acts in accor­

dance with international law. 

Final goal 1.4 - Integration, by States, oftheir obligations lmder inter­

national humanitarian law in relevant procedures and training. 

Promotion of this law among relevant persons and bodies 

16. States examine their educational and training curricula to ensure that 

international humanitarian law is integrated in an appropriate manner in 

their training prograrnmes for armed and security forces and relevant civil 

servants. States promote knowledge ofinternational humanitarian law among 

decision-makers and the media and work for the inclusion of international 

humanitarian law in the general educational programmes of relevant organ­

isations, professional bodies and educational institutions. To facilitate these 

tasks, the ICRC will provide, where required, guidelines and material for 

international humanitarian law training. National Societies will co-operate 

in providing such training where necessary. 

17. States ensure that the rules ofinternational hwnanitarian law are incor­

porated into the operational procedures of their armed and security forces 

and applied by their forces when they are engaged in operations to which 

the rules apply. To this effect, international humanitarian law will be inte­

grated into their field manuals and, as appropriate, into conunand proce­

dures, and become a standard norm in command post and staff exercises as 

well as in military manoeuvres. 

18. The ICRC,in co-operation with National Societies and the International 

Federation, develops innovative ways, in collaboration with bodies such as the 

media, and religious and other comparable institutions, to promote the accep­

tance of international humanitarian law and Red Cross and Red Crescent 

principles by all relevant actors in armed conflict situations. States facilitate 

this analysis and action by the Movement as appropriate. 

Final goal 1.5 - Conformity ofweapons with international human­

itarian law, the establishment ofeffective controls on the availability of 

arms and ammunition, and an end to the human tragedy caused by 

anti-personnellandmines 
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19. States make all possible efforts to end the human tragedy caused by 

anti-personnellandmines through concrete steps towards their elimination, 

for example, considering adherence to relevant international legal instru­

ments and prohibiting the transfer ofanti-personnellandmines, and through 

national and international measures and co-operative efforts in the fields of 

mine clearance, lmne awareness and assistance to mine victims and their 

communities. 

The Movement implements the long-term "Movement Strategy 

on Landmines" adopted by the 1999 Council ofDelegates. 

20. States should endeavour, wherever appropriate, to engage in post-con­

flict discussions with respect to aiding the victims ofwar. 

21. States which have not done so are encouraged to establish mecha­

nisms and procedures to determine whether the use ofweapons, whether 

held in their inventories or being procured or developed, would conform 

to the obligations binding on them under international humanitarian law. 

States are encouraged to promote, wherever possible, exchange of infor­

mation and transparency in relation to these mechanisms, procedures and 

evaluations. 

States and the ICRC may engage in consultations to promote 

these mechanisms, and in this regard analyse the extent to which the ICRC 

SIrUS (Supeifluous Injury or Unnecessary Suffering) Project Report to the 27th 

Conference and other available information may assist States. 

22. States take all possible measures for the negotiation ofinternational instru­

ments in order to adequately address the problems caused by weapons. States 

will make all efforts towards the successful conclusion ofthe negotiations on 

a protocol to strengthen the Biological and Toxin Weapons Convention. 

23. States enhance the protection ofcivilians in armed conflict and post-con­

flict situations by seeking to strengthen controls on the availability of arms, 

in particular small arms and ammunition, at the national, regional and inter­

national levels, including by improving national export regulations. States 

examine the establishment ofmeans to integrate consideration ofrespect for 

international humanitarian law into national decision-making on transfers 

ofarms and ammunition, and, where relevant, examine ways ofintegrating 

such considerations into "codes of conduct". 

The Movement will promote public awareness of the human 

costs of unregulated arms transfers and widespread arms availability and 

continue to promote the ratification, and faithful implementation, 
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of the relevant norms of international humanitarian law governing 

weapons. 

2. 	 Humanitarian action in times of armed conflict and other disasters 

Final goals 

2.1. Effective response in disaster situations through improved national 

and international preparedness 

2.2. Strengthened mechanisms of co-operation and co-ordination 

amongst States, the Movement and other humanitarian actors 

2.3. Provision for the rights and acute needs of the most vulnerable 

people as the first priority for humanitarian action 

2.4. Understanding of the respective roles of political, military and 

humanitarian actors, and protection ofhumanitarian personnel 

Actions proposed 

Final goal 2.1 - Effective response in disaster situations through 

improved national and international preparedness 

1. 	 States will: 

(a) 	 establish or update national disaster preparedness plans which incorpo­

rate linkages, where necessary, to international systems ofdisaster response 

and have clearly defined and agreed roles and responsibilities for National 

Societies, including representation on appropriate national policy and 

co-ordination bodies; 

(b) 	exarnine the vulnerability of their disaster response systems to disaster 

damage and take steps to ensure that these systems can continue to oper­

ate effectively in responding to the needs created by disasters; 

(c) 	 help, as appropriate, National Societies, in co- operation with the 

International Federation, to access and benefit from international nmd­

ing within the multilateral context, with a view to strengthening disas­

ter preparedness. 

2. National Societies, supported by their respective governments, the 

International Federation and the ICRC, will: 

(a) 	 strengthen their disaster preparedness and response capacities, including 

the raising of community awareness and support, both nationally and 

internationally, in response to changing patterns of risk and vulnerabil­
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ity, and through lessons learned from experience gained over the past 

decade, including those within the framework ofthe International Decade 

for Natural Disaster Reduction (IDNDR); 

(b) 	examine the vulnerability of their disaster response systems to disaster 

damage and take steps to ensure that these systems can continue to oper­

ate effectively in responding to the needs created by disasters. 

3. The International Federation, while drawing upon existing research and 

the competence of relevant international bodies, will undertake a study to 

assess the future impact of clin1atic changes upon the frequency and sever­

ity of disasters and the implications for humanitarian response and pre ­

paredness. 

Final goal 2.2 - Strengthened mechanisms of co-operation and 

co-ordination amongst States, the Movement and other hwnanitar­

ian actors 

4. The Movement, supported where appropriate by States, undertakes to 

improve co-operation and co-ordination in its international activities, both 

internally as set out in the 1997 SevilleAgreement,and with States, the United 

Nations system, regional, national and sub-national authorities, international 

organisations and other actors, based upon the "Code of Conduct for the 

International Red Cross and Red Crescent Movement and Non­

Governmental Organisations in Disaster Relief' . 

5. States and the Movement will support efforts to develop minimum prac­

tical standards for the delivery of humanitarian assistance, such as those 

elaborated in the Sphere project (Humanitarian Charter and Minimum 

Standards in Disaster Response). 

6. The Movement will develop its activities in post-conBict situations. In 

particular, the International Federation will develop its strategy to guide 

post-conflict relief and rehabilitation programming based on National 

Societies' capacity for social mobilisation and service provision. States and 

the Moveluent will promote better co-ordination between States, interna­

tional organisations, the Movement, NGOs and other organisations in man­

aging the transition from emergency humanitarian assistance to longer term 

development assistance. 

7. 	 States and the Movement will co-operate to further develop: 

(a) 	 response mechanisms that are, above all, rapid, flexible and effective in 

responding to needs ofvictims and vulnerable people; 
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(b) funding mechanisms that provide more predictable and appropriate fund­

ing while recognising the accountability requirements ofall parties. 

Final goal 2.3 - Provision for the rights and acute needs ofthe m.ost 

vulnerable people as the first priority for humanitarian action 

8. States and all parties to an armed conflict will take all necessary measures 

to ensure the civilian character of refugee and internally displaced persons 

camps, and that appropriate conditions are met regarding location, environ­

ment, camp security, law and order, and registrationThe Movement will offer 

its services, where required, in assisting to meet these responsibilities. 

9. National Societies, the International Federation and the ICRC, accord­

ing to their respective mandates and in accordance with international human­

itarian law, may offer their services on behalfofrefugees and asylum seekers 

in co-operation with UNHCR, and, taking note ofthe Guiding Principles 

on Internal Displacement, may also offer their services on behalf of inter­

nally displaced persons, and will: 

(a) 	 extend support to States in fulfilling their obligations to assist and pro­

tect refugees, asylum seekers and internally displaced persons; 

(b) 	ensure that their programmes support host government efforts to seek 

durable solutions for displaced populations, including voluntary repa­

triation in safety and dignity, in dialogue with countries oforigin; 

(c) 	 promote efforts to develop solidarity and understanding between host 

communities and refugees, asylum seekers and internally displaced per­

sons. 

10. States and the Movement encourage the United Nations Security 

Council, before applying econOl111C sanctions, to take into 

account the needs of the civilian population and apply humanitarian 

exemptions, as appropriate. States welcome the note by the President of 

the Security Council of29 January 1999 on the work ofthe sanctions com­

mittees, in particular the paragraphs relating to the humanitarian impact of 

sanctions. 

Final goal 2.4 - Understanding of the respective roles of political, 

military and humanitarian actors, and protection ofhumanitarian per­

sonnel 

11. Political and military actors and humanitarian organisations, while 

acknowledging and respecting the clear distinction between their different 
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missions and modes ofoperations, will undertake at the national and inter­

national levels to strengthen their dialogue in order to ensure a clear under­

standing of, and respect for, each others' mandates and roles. 

12. Humanitarian personnel will be respected and protected at all times. 

Threats to, and attacks on, such personnel will be duly investigated and those 

alleged to have conmritted such attacks will be brought to justice under due 

process oflaw. In this context, States are encouraged to consider becoming 

parties to the 1994 Convention on the Safety of United Nations and 

Associated Personnel. 

3. Strategic partnership to improve the lives of vulnerable people 

Final goals 

3.1 Improved health for vulnerable people based on strengthened 

co-operation between States and National Societies 

3.2 New initiatives to meet the needs of vulnerable people and to 

reduce discrin1ination and violence in the community 

3.3 Increased National Society capacities and effective partnership 

with States, and co-operation with relevant humanitarian and devel­

opment organisations 

Actions proposed 

Final goal 3.1 - Improved health for vulnerable people based on 

strengthened co-operation between States and National Societies 

1. States note the important role of N ational Societies in providing and 

advocating for improved health and social services particularly for vulnera­

ble groups, and will strengthen their co-operation with their National Societies 

to further this end. States will provide opportunities, where appropriate, for 

National Societies to be represented in policy, planning and implementation 

bodies. 

2. States, National Societies, and the International Federation, together with 

the appropriate international and national bodies, will develop their col­

laboration to increase promotion and provision ofprimary health care, with 

particular emphasis on preventative prinury health care and the well-being 

ofvulnerable people in inaccessible and under-served areas, and in the most 

deprived sections oflarge cities. 
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3. States recognise that blood service provision as part of health care is the 

overall responsibility ofgovernments. National Societies will support national 

blood programmes as needed through the provision ofhigh quality and safe 

blood services based upon voluntary, non-remunerated blood donation. To 

this end, States will strive to ensure, where appropriate, that adequate resources 

are made available to N ational Societies involved in such programmes. 

4. The International Federation and N ational Societies will, in co-opera­

tion with States, and appropriate national and international bodies, further 

strengthen their capacity to prevent, treat and control communicable dis­

eases (including emerging and re-emerging diseases), especially tuberculo­

sis, HIV/ AIDS and other sexually transmitted diseases, malaria and 

vaccine-preventable diseases. 

5. States recognise the intrinsic value offust aid training for the public as an 

effective means for prevention, preparedness and response to emergencies as 

well as day-to-day health problems. Accordingly, States, where appropriate, 

will give consideration to providing opportunities for first aid training for 

school children, public servants, health profeSSIOnals and members of the 

community, utilising in particular the expertise and capacity of their National 

Societies. 

6. States will respond to the growing global problem of road accidents 

through, for example, the further development of road safety measures in 

collaboration with all concerned partners, in particular N ational Societies. 

Concerned National Societies will develop their role in support offirst aid 

training and public awareness activities to reduce levels of road accidents and 

the resulting casualties, especially amongst vulnerable populations. 

Final goal 3.2 - New initiatives to meet the needs ofvulnerable peo­

ple and to reduce discrimination and violence in the community 

7. The ICRC, the International Federation and National Societies, with the 

support of States where applicable, will develop innovative ways to explain 

and communicate the Fundamental Principles of the Red Cross and Red 

Crescent, inside the Movement and externally to local authorities and the 

community, as a means of 

(a) 	 ensuring that all volunteers and staff of the Movement understand and 

act on the basis ofthe Fundamental Principles in their day-to-day work; 
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(b) 	ensuring that public authorities understand the role of the Movement, 

use its capacity and facilitate its access to vulnerable people in peaceful and 

violent circumstances, in accordance with applicable international law; 

(c) 	developing mutual understanding and fostering initiatives in the com­

munity, taking into account the diversity ofits cultural, religious and other 

representative features, to protect life and health and to ensure respect for 

the human being. 

8. States, where appropriate, will facilitate access to schools and universi­

ties for National Societies, the International Federation and the ICRC, 

and will contribute to the development of communication and teaching 

materials which foster understanding of the Fundamental Principles. 

9. National Societies will review and adjust their service delivery and com­

munication programmes to ensure that they fully represent the application 

ofthe Fundamental Principles, with particular reference to advocacy for, and 

services to, the most vulnerable people in the community. 

10. National Societies, in reviewing their programmes, will pay special atten­

tion to the needs of children living in difficult circumstances, in particular 

street children. With the support of the International Federation, they will 

develop their activities and advocacy, where appropriate, to contribute to 

meeting these needs. States, where appropriate, will draw on the capacities 

ofNational Societies, and support their actions in meeting the needs ofstreet 

children. 

11. States will seek to improve the plight of children living in difficult cir­

cumstances by meeting their special needs, with emphasis on prevention of 

sexual exploitation and physical and other forms of abuse and the sale of 

children with the ultimate objective of the reintegration of these children 

into their families and society. States will strive to achieve the rapid con­

clusion of the work ofthe United Nations Working Group on an Optional 

Protocol to the Convention on the Rights of the Child, on the Sale of 

Children, Child Prostitution and Child Pornography. 

12. National Societies and States will co-operate and, as appropriate, take 

initiatives to promote tolerance, non-violence in the community and respect 

for cultural diversity. 

Final goal 3.3 - Increased National Society capacities and effective 

partnership with States, and co-operation with relevant hun1anitarian 

and development organisations 
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13. States, recognising the auxiliary role ofNational Societies and the grow­

ing significance of their work in the provision of services and the fostering 

of respect for the human being, will: 

(a) 	 where necessary, commit to further strengthening the capacity of the 

National Society of their own country, facilitating and supporting its role 

in response to new challenges in the national context; 

(b) 	recognise the growing importance of volunteers as providers ofpracti­

cal and emotional support to vulnerable people in the community, thus 

complementing the coverage of needs not met by the formal service 

delivery system. States consequently review, and where necessary, intro­

duce or update legislation so as to facilitate the efficient work ofrelevant 

voluntary organisations; 

(c) 	increase their support for building a stronger, global National Society 

network, better able to respond to needs in the community and to dis­

asters. In this they will give due recognition to the experience of the 

"Tripartite Process" launched by the International Federation in fol­

low-up to the 26th International Conference; 

(d) 	as appropriate, increase their support for co- ordination between the 

National Society network and relevant humanitarian and development 

organisations. 

14. National Societies, in order to ensure their capacity to respond more 

effectively to new challenges, will: 
(a) 	 take new initiatives to ensure a well-balanced participation by people 

from all sectors ofsociety in their organisation and programmes, and pro­

mote their integration into National Society decision-making processes 

and leadership positions; 

(b) 	review their legal base and statutes to determine whether they need to 

be updated. As part of this process they will consider the draft model law 

prepared by the International Federation and the ICRC, the guidelines 

for National Society statutes and other relevant decisions ofMovement 

and International Federation statutory bodies; 

(c) 	 commit themselves to increased co-ordination and co-operation with 

relevant humanitarian and development organisations. 

15. 	The International Federation will: 
(a) 	 continue its research, in co-operation with National Societies, on spe­

cific aspects ofvoluntarism, in order to develop updated policy and guide­

lines; 
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(b) 	initiate, in co- operation with National Societies and the {CRC, an 

in-depth study into the working relationship between States and N ational 

Societies, taking into account the changing needs in the humanitarian, 

health and social fields, the auxiliary role of National Societies and the 

evolving role of the State, the private sector and voluntary organisa­

tions in service provision; 

(c) 	implelnent "Strategy 2010", adopted by its GeneralAssembly in October 

1999, which seeks to build the individual and collective actions ofN ational 

Societies, in co-operation with States, in order to improve the lives of 

vulnerable people. 



27th INTERNATIONAL CONFERENCE - RESOLUTIONS 

Resolution 2 

Appeal of 12 August 1999 

The 27th International Conference ofthe Red Cross and R ed 

Crescent, 

having taken note of the solenm Appeal of 12 August 1999, on 

the occasion of the 50th anniversary of the Geneva Conventions, by lead­

ing figures invited by the International Committee of the Red Cross 

(attached), 

stressing the relevance of this Appeal, 

noting with satiifaction the impact it has already made, 

fully endorses the Appeal of 12 August 1999 and undertakes to contribute 

towards the achievement ofits aims. 

***** 

People on War 

Solemn Appeal on the occasion of the 50th anniversary of the Geneva 
Conventions 

The universally recognized Geneva Conventions were adopted 

in this city 50 years ago today. T he States Parties thereby declared 

their refusal to see the unprecedented horrors of the Second World War 

repeated. 

Since then, these treaties have helped to alleviate much suffer­

ing but have not been able to prevent millions ofinnocent people from falling 

victim to the conflicts that have ravaged our planet. 

Although they are often breached, the Geneva Conventions 

and the principles on which they are founded remain as valid and relevant 

as ever. 

That is the opinion of thousands ofindividuals across the world 

who bear the physical and mental scars of war. Men, women and children 

have all talked about their experiences, their fears and their expectations. 

They are the voices ofwar, and we are convinced that these expectations can 

be met. 

We have come together in Geneva to make a solenm appeal to 

all peoples, nations and goverruTlents.We call on the world: 

http:goverruTlents.We
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• 	 to reject the idea that war is inevitable and to work tirelessly to eradicate 

its underlying causes; 

• 	 to demand of all those involved in armed conflicts and all who are in a 

position to influence the course of such conflicts that they respect the 

essential humanitarian principles and the rules of international humani­

tarian law; 

• 	 to spare civilians the agony ofwar; 

• 	 to foster relations between individuals, peoples and nations on the basis 

of the principles that inspired the Geneva Conventions, nanlely, 

• 	 respect for human dignity in all circumstances; 

• 	 compassion for those who suffer; 

• 	 solidarity. 

We are convinced that disregard for these principles sets the 

stage for war and that respecting them during wartime facilitates the restora­

tion ofpeace. 

On the eve ofa new millennium, let us all undertake to defend 

these principles and thus give hope to future generations. 

This SolenmAppeal was signed in the Alabama Room ofGeneva Town Hall on 12 

August 1999 by: 

His Highness Prince Saddrudin Aga Khan 

Mr Kofi Annan, Secretary-General of the United Nations 

Ms Shabana Azmi, India, actress 

Ms Geraldine Chaplin, United Kingdom, actress 

H.R.H. Prince El Hassan bin Talal ofJordan 

Fayrouz, Lebanon, singer and poet 

Mr Serge Klarsfeld, Fran.ce, President ofthe Association Fils et Filles des Deportes 

Juifs de France 

Mr Chris Moon, United Kingdom, supporter of organizations for the dis­

abled 

MrJean Pictet, Honorary Vice-President of the ICRC 

MrVladimir Pozner, Russian Federation,journalist 

H.E. Mr Mario Soares, former President ofPortugal 

H.E. General Amadou To 11 mani Toure, former President ofMali 

Ms Marian Wright Edelman, President of the Children's Defense Fund 

Mr Zhang Yuan, China, stage and film director 

Mr Adolfo Perez Esquivel, Argentina, 1980 Nobel Peace Prize Laureate, was 

unable to attend for health reasons. 
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Resolution 3 

Resolution on Emblems 

The 27th International Conference, 

taking into account Resolution 2 concerning the establishment 

ofa working group on the emblems adopted by the Council ofDelegates 

on 29 October 1999 (attached), 

recognising the points raised in the above-mentioned Resolution, 

accepts the proposals made in the Resolution. 

Annex 

Council of Delegates of the Red Cross and Red Crescent (Geneva, 28-30 
October 1999) 

Resolution 2: Emblem 

The Council ofDelegates, 

recognising the International Red Cross and Red Crescent 

Movement's fundamental principle ofuniversality and the conunon goal of 

States, which are parties to the Geneva Conventions, and of the Movement 

to remove any obstacles to the universal application of the 1949 Geneva 

Conventions, 

forther recognising the current problems in some States and National 

Societies regarding the emblems of the red cross or red crescent, 

taking into account and commending the work and consultations 

undertaken since 1995 by the Standing Commission of the Red Cross 

and Red Crescent at the request of the Movement, and in particular reso­

lution 2 of the 1997 Council ofDelegates, 

1. 	 calls upon the 27th International Conference 

a) 	 to invite the Standing Commission ofthe Red Cross and the Red Crescent 

to establish ajoint working group from the Movement and States on the 

emblems with a mandate to find a comprehensive solution, as rapidly as 

possible, which is acceptable to all parties in terms ofsubstance and pro­

cedure, 
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b) 	to invite the Standing Commission ofthe Red Cross and Red Crescent, 

to nominate the membership ofthe joint working group which will rep­

resent the shared responsibility ofthe Movement and States on the emblem, 

and to establish its terms ofreference, 

c) 	 to request the Standing Commission ofthe Red Cross and Red Crescent 

to establish the practical arrangements with States to carry out the tasks 

of the joint working group. 

d) 	to request the joint working group to report back, through the Stand­

ing Commission, to the 2001 Council of Delegates and to the 

28th International Conference of the Red Cross and Red Crescent. 
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Resolution 4 

Revision of the Regulations for the Empress Shaken Fund 

The 27th International Conference ofthe Red Cross and Red 

Crescent, 

having taken cognizance ofthe report ofthe Joint Commission of 

the Empress ShOken Fund, 

1. thanks the Joint Commission for its management ofthe Empress Shaken 

Fund and approves all the allocations made by it, 

2. requests the Joint Commission to transmit this report to the Imperial Family 

ofJapan through the intermediary of the Japanese Red Cross Society, 

3. approves the new Regulations for the Empress Shaken Fund, the text of 

which is as follows: 

Regulations for the Empress Shaken Fund 

Approved by the Sixteenth International Conference of the Red Cross, 

London 1938, and revised by the Nineteenth International Conference, New 

Delhi 1957, the Twenty-fifth International Conference, Geneva 1986, the 

Council ofDelegates, Budapest 1991, and the Twenty-seventh International 

Conference, Geneva, 1999 

Article 1 - The sum of 100,000 yen in Japanese gold presented by H .M . 

The Empress ofJapan to the International Red Cross on the occasion ofthe 

Ninth International Conference (Washington, 1912) to promote "relief work 

in time ofpeace" , was increased to 200,000 yen by a further gift of100,000 

yen from their Majesties The Empress and The Dowager Empress ofJapan, 

on the occasion of the Fifteenth International Conference, (Tokyo, 1934). 

The Fund was further increased by a gift of3,600,000 yen from H.M.The 

Empress ofJapan, on the occasion ofthe Red Cross Centenary in 1963, and 

by successive contributions from the Government ofJapan since 1966, and 

from the Japanese Red Cross Society.This fund shall be entitled:"The Empress 

ShOken Fund". 

Article 2 - The Fund shall be administered and its revenues distributed by 

a Joint Commission of six members chosen in their personal capacity. The 
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Joint Commission shall be composed equally of three members appointed 

by the International Committee of the Red Cross and three by the 

International Federation ofRed Cross and Red Crescent Societies; the quo­

rum shall be four.The Chairman ofthe Joint Commission shall be on a per­

manent basis one of the representatives of the International Committee of 

the Red Cross whereas the International Federation ofRed Cross and Red 

Crescent Societies shall provide the Joint Commission's Secretariat. TheJoint 

Commission shall meet at Geneva, in principle at the headquarters of the 

International Federation ofRed Cross and Red Crescent Societies. 

Article 3 - The capital ofthe Fund as well as subsequent donations and con­

tributions shall remain intact. Only revenues provided by interest and capi­

tal gains may be used for allocations awarded by the Joint Commission to 

meet all or part of the cost of the activities enumerated below: 

(a) Disaster preparedness 

(b) Activities in the field ofhealth 

(c) Blood transfusion services 

(d) Youth activities 

(e) First aid and rescue programmes 


(~ Activities in the field of social welfare 


(g) Dissemination of the humanitarian ideals of the Red Cross and 

Red Crescent 

(h) Such other programmes of general interest for the development 

ofthe activities ofthe National Red Cross and Red Crescent Societies. 

Article 4 - National Red Cross and Red Crescent Societies wishing to 

receive an allocation shall make the necessary application through their 

Central Committees to the Secretariat of the Joint Commission before 31 

December ofthe year preceding that in which the allocations are to be made. 

Applications shall be supported by full details concerning the particular activ­

ity selected from among those specified in Article 3 above. 

Article 5 - The Joint Commission shall examine the applications mentioned 

in the previous Article and shall make such allocations as it considers just and 

suitable. It shall each year communicate the decisions it has taken to National 

Red Cross and Red Crescent Societies. 
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Article 6 - National Red Cross and Red Crescent Societies which feel 

obliged by circumstances to put the allocations received to uses other than 

those specified in their applications for grants under Article 4 must ask for 

the Joint Commission's approval before doing so. 

Article 7 - National Red Cross and Red Crescent Societies shall send to 

the Joint Commission, not later than twelve months after receipt ofthe allo­

cations, a report on the use of the allocations received. 

Article 8 - The announcement of distribution shall take place each year 

on 11 April, the anniversary of the death ofH.M.The Empress Shaken. 

Article 9 - A sum which shall not exceed twelve per cent of the annual 

interest on the capital shall be set aside to cover the cost ofadministering the 

Fund and ofassisting the National Societies concerned in the realisation of 

their projects. 

Article 10 - The Joint Commission shall present to each International 

Conference of the Red Cross and Red Crescent a report on the current 

financial situation of the Fund, the allocations which have been made since 

the preceding Conference and the use made ofthose allocations by National 

Societies. The International Conference shall transmit this report to the 

Japanese Imperial Family through the intermediary of the Japanese Red 

Cross Society. 
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le droit international humanitaire au seuil du troisieme 
millenaire: bilan et perspectives 
par CORNELIO SOMMARUGA, president du Comite international de la Croix-Rouge 

La XXVIIe Conference internationale de la Croix-Rouge et 

du Croissant-Rouge se reunit aGeneve du 30 octobre au 6 novembre 1999, 

soit ami-distance de deux dates symboliques. En effet, Ie 12 aout 1999, nous 

avons celebre Ie cinquantieme anniversaire des Conventions de Geneve. A 
l'aube du premier janvier 2000, nous entrerons dans un nouveau siecle et un 

nouveau millenaire. 

Ces deux evenements doivent nous inciter ajeter un regard 

retrospectif sur Ie passe, pour en tirer les enseignements qui s'imposent; ils 

doivent plus encore nous pousser anous tourner vers l'avenir, pour en mieux 

comprendre les promesses et les dangers,les espoirs et les craintes. 

Tout d'abord Ie passe. 

Le droit international humanitaire sous l'emprise de la guerre 

froide 

Le 12 aout 1949, les gouvernements reunis au sein de la 
Conference diplomatique, convoquee par Ie gouvernement suisse pour revi­

ser les conventions hwnanitaires ala lumiere des e>"'Periences de la Seconde 

Guerre mondiale, adoptaient les quatre Conventions de Geneve qui sont en 

vigueur aujourd'hui. 

Sur Ie plan du droit hurnanitaire,les Conventions de 1949 repre­

sentaient un progres considerable; deux succes doivent etre soulignes en 

particulier: 

• 	 I'adoption d'une convention nouvelle protegeant les personnes civiles en 

temps de guerre, et 

• 	 I'adoption d'une disposition particuliere -I'article 3 commun aux quatre 

Conventions - protegeant les victimes des conflits armes non 

internationaux. 
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L'adoption de ces nouvelles conventions peut etre consideree 

comme une reponse - tardive, an'en pas douter, mais chargee d'espoir 

- aux soumances indicibles que les populations avaient endurees au cours 

des six annees de carnage qui venaient de prendre fin. 

Mais c'etait aussi un succes politique qu'il convient de 

rappeler. 

En etIet, la « Grande Alliance », qui avait permis d'abattre le 

regime hitlerien, s' est disloquee des l'effondrement de l'ennemi commun, 

laissant face aface deux blocs antagonistes, deux coalitions d'Btats, que tout 

opposait. 

Durant les quatre annees qui ont suivi la fin de la guerre, les rela­

tions entre 1'0ccident et 1'Union sovietique se sont deteriorees aun rythme 

de plus en plus vertigineux.Avec le blocus de Berlin et la guerre civile chi­

noise,le monde semblait pret abasculer dans une troisieme guerre mondiale 

bien avant de s' etre releve de la seconde. 

Or, en depit de cet environnement charge de menaces - ou 

peut-etre en raison de la menace du desastre imminent - , les Btats sont par­

venus ase regrouper autour des emblemes de la croix rouge et du croissant 

rouge pour adopter un nouveau regime protegeant les victimes de la guerre. 

Succes politique d'autant plus remarquable qu'il fut acquis dans des cir­

constances tres defavorables. 

Toutefois, force etait de constater que 1'universalite des nou­

velles Conventions de Geneve etait plus apparente que reelle. En effet, en 

adherant aux Conventions de 1949, de nombreux Btats, notamment 1'Union 

sovietique et ses allies, ont formule des reserves qui restreignaient serieuse­

ment la portee de leur engagement. 

De fait,la division du monde en deux blocs antagonistes a fait 

obstacle au respect du droit hurnanitaire lors de pratiquement tous les confIits 

qui etaient les fruits douloureux de la guerre froide; le role d'intermediaire 

neutre du CICR et les principes qui sous- tendent son action etaient rejetes. 

Sachons nous en souvenir et chassons de notre esprit 1'idee ­

fausse - que les choses etaient autrefois plus faciles. Les obstacles etaient dif-
ferents, mais ils n'etaient pas moins reels que ceux auxquels nous sornn1es 

aujourd'hui confrontes. 

La Seconde Guerre mondiale a egalement conduit a1'effon­

drement des anciens empires coloniaux et al'emancipation des pays et des 

peuples qui revendiquaient abon droit leur liberte. 
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Les nouveaux Etats, issus de la decolonisation, ont ressenti Ie fait 

d'etre lies par des Conventions a1'elaboration desquelles ils n'avaient pas par­

ticipe et reclat1'laient un nouvel ordre international hwnanitaire qui tint mieux 

compte de leurs legitimes aspirations. Cet objectif a ete largement atteint 

avec 1'adoption des deux Protocoles additionnels aux Conventions de Geneve 

du 8 juin 1977. Ces Proto coles ont mis ajour les regles relatives ala conduite 

des hostilites et restaure Ie principe de 1'in1mW1ite des populations civiles qui 

sous-tend l'ensemble du droit humanitaire. 

De la chute du mur de Berlin au conflit du Kosovo 

La guerre froide a pris fin il y a dix ans avec l' effondrement 

du mur de Berlin suivi, peu apres, de l'eclatement de 1'Union sovietique; il 

n'y a pas lieu de regretter cette periode qui a ete marquee par des guerres 

effroyables et durant laquelle I'humanite a vecu sous la menace perma­

nente de son propre aneantissement. 

Force est toutefois de reconnaitre que la fin de la guerre froide 

n' a pas apporte l' apaisement generalise que les peuples esperaient. Si des solu­

tions politiques ont pu etre apportees a plusieurs conflits importants en 

An"lerique centrale, en Asie, et en Afrique australe, d'autres conflits ont per­

dure, des facteurs endogenes prenant Ie relais de l'ancienne confrontation 

ideologique. Mais surtout, la fin de la guerre froide a lib ere des tensions et 

des haines accumulees dans les annees anterieures, qui ont debouche sur des 

conflits d'une rare violence, notamment dans les Balkans, dans Ie Caucase et 

en Asie centrale. 

Alors que Ie monde a surmonte les anciennes divisions, alors que 

Ie monde est enserre dans un reseau d'echanges de plus en plus dense, conse­

quence du formidable developpement des moyens de transport et de com­

mW1ications, alors que se construit sous nos yeux un monde nouveau OU les 

interdependances sont plus fortes que jamais, nous assistons ala montee des 

revendications identitaires et des particularismes, conduisant trop sou vent a 
l'intolerance, au rejet de l' autre, aI'exclusion et a la guerre, et debouchant par­

fois sur cette forme extreme de 1'intolerance, que l' on croyait ajamais ban­

nie, Ie genocide. Les evenements tragiques du Rwanda, comme Ie souvenir 

douloureux du genocide can1bodgien, sont encore presents dans toutes les 

memoires. 

Mais, alors que la guerre froide imposait, dans une certaine 

mesure, un modele uniforme ato us les conflits armes, internationaux ou 



XXVII' CONFERENCE INTERNATIONALE - 27TH INTERNATIONAL CONFERENCE 

non internationaux, la cOITll1mnaute internationale et les organisations hlUna­

nitaires sont aujourd'hui confrontees ades situations caracterisees par la pro­

liferation des acteurs de la violence, par l'effondrement de toute structure 

etatique et par une interpenetration croissante entre 1'action politi que et la 

crirninalite de droit commun. Dans plusieurs pays, on assiste au retour a 
des formes de guerre privee que 1'on croyait abolies; des chefs de guerre se 

taillent des fiefS sur lesquels ils d:gnent sans partage, en pillant les ressources 

des regions qu'ils controlent et en ranyonnant les populations et les orga­

nisations humanitaires. 

Alors que la situation des victimes de la guerre est peut etre plus 

tragique qu'elle n'a jamais ete,l'action des institutions humanitaires est 

trop souvent paralysee par l'insecurite. Le Comite international de la 

Croix-Rouge, comme d'autres institutions, a verse au cours des dernieres 

annees un lourd tribut pour prix de sa volonte de venir en aide aux victimes 

des affiontements, en depit d'un environnement de plus en plus chaotique. 

Qu'il me soit permis d'evoquer ici la memoire de nos delegues, des employes 

nationaux et des secouristes de la Croix-Rouge et du Croissant-Rouge qui 

sont tombes, victimes de leur engagement humanitaire et d'un environne­

ment crirninel, que ce soit en Europe, au Moyen-Orient, enAfrique, enAsie 

ou en Amerique latine. Qu'il me soit aussi pernus de temoigner de ma soli­

darite atoutes les autres organisations hlUnanitaires qui ont ete, cornnle Ie 

CICR, victimes d'agressions. 

Enlevements, agressions, assassinats, ces evenements tragiques 

sont Ie reflet d'un mepris croissant pour Ie droit international humanitaire, 

pour l'embleme protecteur et pour la personne humaine. 

En effet, sur de trop nombreux theatres d' afliontements, Ie CICR 

est confronte jour apres jour ades violations graves et repetees du droit 

humanitaire. 

L'Mrique demeure au pren"lier rang de nos preoccupations, 

en raison des nombreux conflits qui dechirent ce continent et acause des 

souffiances particulierement cruelles qu'ils engendrent, notamment parnu 

des populations qui, meme en temps de paix, se maintiennent avec peine au­

dessus du seuil de la subsistance. 

Certes, il convient de saluer 1'aboutissement des negociations 

qui ont perrnis atrois pays africains -1'Mrique du Sud, Ie Mozambique 

et Ie Mali - de mettre un terme ades conflits qui paraissaient sans issue et 

de mener, chacun selon les voies qui lui sont propres, des processus de recon­
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ciliation nationale appeh~s aservir d'exemples pour d'autres pays et d'autres 

conflits. 

Mais, pour trois conflits qui prennent fin, combien d'incen­

dies nouveaux sous Ie ciel de l'Afrique? Et, surtout, combien de conflits qui 

s'eternisent,les protagonistes paraissant prisonniers d'afliontements dont ils 
sont ala fois les acteurs et les vic times ? Citons Ie Soudan, la Somalie,la 

Republique du Congo, la Republique democratique du Congo,Ie Rwanda, 

Ie Burundi, l'Ouganda, l' Angola, la Sierra Leone. La liste est longue des conflits 

qui endeuillent Ie continent, sans oublier la guerre qui oppose rEth.iopie et 

l'Erythree. 

Au Soudan, en Somalie, en Angola, la seule duree des affron­

tements cree des circonstances particulierement douloureuses pour des popu­

lations civiles qui ont depuis longtemps epuise toutes leurs reserves et qui 

sont trap souvent victimes d'exactions de la part des combattants. Si Ie monde 

exterieur s'h.abitue aun conflit qui s'eternise et finit par J'oublier, pour ceux 

qui Ie vivent, pour les populations qui en sont les otages et les victimes, c' est 

une sou.flIance chaque jour renouvelee. 

Au Soudan, la guerre civile a detruit tous les moyens de sub­

sistance - et meme de survie - des populations dans une grande partie du 

pays.Les infi<lstructures medicales et agricoles ont ete detruites et les inves­

tissements dans Ie domaine civil sont pratiquement inexistants. La fan'line de 

1998 a montre une nouvelle fois la necessite d'une action hwnanitaire impar­

tiale et neutre. Et sans doute en ira-t-il de meme al'avenir, aussi longtemps 

qu'un dialogue politique n'aura pas pemus de trouver une issue au conflit 

qui dechire ce vaste pays. 

En Somalie, toute forme de structure etatique, toute forme de 

service public, et surtout toute forme de securite autre qu'un systeme cla­

nique de protection, ont disparu depuis plusieurs annees. Les populations 

sont ranyonnees par les chefs de guerre qui se sont partage Ie pays. II faut 

toutefois reconnaitre que les interventions exterieures et Ie deploiement des 

forces des N ations Unies n'ont pas pemus de reconstituer les bases d'un Etat 

somalien qui existe en droit, lTlaiS qui n'a plus de realite sur Ie terrain. Ala 
verite,la solution ne peut venir que des Somaliens eux-memes, et Ie temps 

presse, car de mauvaises conditions climatiques menacent d'aggraver encore 

Ie sort tragique des populations civiles. 

En Angola,les besoins de secours provoques par plus de trente 

ans de guerre civile sont incommensurables et ce pays, pourtant dote de 
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richesses naturelles enviables, compte au nombre des plus pauvres du conti­

nent. Or, Ie CICR, comme les autres institutions humanitaires, n'a plus 

acces aux regions controlees par I'UNITA, alors que tout donne apenser 

que les besoins y sont criants. Le CICR est pret avenir en aide aces popu­

lations, comme atoute autre personne dans Ie besoin du fait de la guerre, 

pour autant que des voies d'acces lui soient ouvertes. 

Au Burundi comme au Rwanda,1'absence de toute forme de 

reconciliation entre des communautes qui se disputent une meme terre ne 

permet pas d' entrevoir des perspectives de reglement. En outre, au Rwanda, 

Ie sort des detenus demeure 1'une des preoccupations prioritaires du CICR. 

Certes, on ne peut ignorer qu'il se trouve parmi eux des individus qui ont 

pris part au genocide et qui ont du sang sur les mains; on ne peut oublier 

1'ampleur des massacres qui ont ete perpetres et la necessite d'en identifier 

les responsables et de sanctionner les crimes qui ont ete comrnis. Le droit 

humanitaire ne dit pas autre chose, tout en rappelant egalement que tout 

honune reste au benefice de la presomption d'innocence aussi longtemps 

qu'il n'a pas ete reconnu coupable par un tribunal regulierement consti­

tue. Mais Ie droit humanitaire enseigne aussi que tout etre humain, quelle 

que soit la gravite des fautes qui lui sont imputees, doit etre traite avec huma­

nite, dans Ie respect de sa personne et de sa dignite. Lorsque des honunes 

sont entasses dans des cellules ou ils ne disposent meme pas de l'espace dont 

ils auraient besoin pour s'asseoir, on en est loin. Aucune exigence de justice 

ne saurait legitimer de telies conditions de captivite. 

La situation de la Republique democratique du Congo est par­

ticulierement preoccupante, en raison des consequences humanitaires qu' elle 

entrame et du risque de destabilisation que pourrait engendrer la desagre­

gation de cet inunense pays situe au cceur du continent. Cinq annees de 

luttes violentes et meurtrieres ont amene, de fait, une forme de division de 

cet Etat. Le CICR y est actiE Cependant, 1'inunensite du pays et la pauvrete 

d'une large part de la population font que les besoins humanitaires y sont 

inunenses. Aucune institution humanitaire ne peut, seule, y faire face. 

L'Afrique occidentale, enfin, a ete dechiree par deux conflits 

particulierement cruels, au Liberia et en Sierra Leone. Les hostilites ont ofii­

ciellement pris fin dans 1'un et 1'autre pays, mais les images des atrocites com­

mises al'occasion de ces conflits, et notat=lent en Sierra Leone, sont encore 

dans toutes les memoires, en particulier les linages insoutenables d' enfants 

mutiles, non pas accidentellement, mais intentionnellement, acoup de hache 
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ou de machette. Sachons nous souvenir de ces drames, et sachons surtout en 

tirer les leyons qui s'imposent. I1s montrent une nouvelle fois la necessite 

d'une action preventive, car lorsque la violence s'est donne libre cours, il 

est trop tard pour l'arreter. 

Si les pays d' Afrique ont ete secoues par de nombreuses crises 

et dechires par de trop nombreuses guerres civiles depuis leur independance, 

ils etaient, en revanche, parvenus a proteger leur continent des guerres entre 

Etats. Ce n'est malheureusement plus Ie cas. L'intervention des pays voisins 

dans les evenements de la Republique democratique du Congo a eu pour 

effet d'impliquer plusieurs pays de la region et de relier entre eux plusieurs 

foyers d'incendie, rendant les perspectives de reglement encore plus 

aleatoires. 

Mais surtout, deux pays d' Afrique - I'Erythree et I'Ethiopie 

- se livrent depuis plus de deux ans lme guerre sans merci. Guerre de posi­

tions, guerre de tranchees, guerre d'usure, on voit resurgir les images d'un 

passe lointain que I'on croyait enfoui dans les replis de l'histoire. Ce conflit, 

dans des regions peu accessibles, ne retient guere I'attention des medias. Et 

pourtant, il a deja fait plus de victimes que les evenements du Kosovo. Ces 

victimes,j'ai eu l'occasion d'en rencontrer quelques unes lors d'une recente 

mission qui m'a conduit non seulement dans les capitales, a Asmara et 

Addis-Abeba, mais aussi a proxirnite des zones de combats, dans des camps 

de personnes deplacees, des centres d'accueil et des h6pitaux. Ne restons 

pas sourds a leurs sou1trances. 

Or, beaucoup de ces souffrances auraient ete evitees si Ie droit 

hununitaire avait ete pleinement respecte. En effet, il s' agit d'un conflit inter­

national auquella plus grande partie du droit international humanitaire est 

applicable, en depit du fait que I'Erythree n'a pas encore adhere aux 

Conventions de Geneve; ces Conventions codifient, dans une large mesure, 

des regles de droit coutumier qui s'imposent a ce titre atous les belligerants. 

Le CICR est particulierement inquiet du sort des prisonniers auxquels il n'a 

pas acces, notanunent les prisonniers de guerre ethiopiens aux l11.ains des 

Erythreens.J'ai eu recenunent l'occasion de faire part de cette preoccupa­

tion aux plus hautes autorites du pays. 

Si maintenant, nous portons nos regards vers les pays d' Afrique 

du Nord, il convient de rappeler Ie sort des victimes du conflit du Sahara 

occidental, notamment celui des prisonniers de guerre dont certains sont 

detenus depuis un quart de siecle, et cela, alors meme que les hostilites actives 
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ont pris fin il y a des annees deja. Non moins douloureux est Ie sort de 

plusieurs milliers de refugies, subsistant dans des abris de fortune en plein 

desert, dans un environnement particulierement inhospitalier. 

Le CICR a fait a leur sujet des demarches regulieres, qu'il ne 

manquera pas de renouveler jusqu'au rapatriement definitif des prisonniers 

de guerre etjusqu'a ce qu'une solution definitive soit trouvee au sort des 

refugies. 

Apres des annees d'aBTontements et de violences qui ont fait 

des clizaines de milliers de victimes, une lueur d' espoir est enfin pen;:ue an 

Algerie, au milieu d'indicibles souffrances. Le CICR est heureux d'avoir pu 

recernment reprendre ses operations humanitaires dans ce pays meurtri par 

tant de deuils, afin d'apporter, en cooperation avec Ie Croissant-Rouge 

algerien, une assistance aux femmes et aux enfants vic times de la violence. 

En outre, suite a un accord avec les auto rites algeriennes, les delegues du 

CICR ont commence, en octobre 1999, a visiter les personnes privees de 

liberte. 

Depuis trente-deux ans, Ie CICR est al'ceuvre dans les pays 

du Proche-Orient, car depuis trente-deux ans,les sequelles du conflit de j uin 
1967 continuent apeser sur Ie destin des populations, en Israel, dans les 

territoires occupes, dans ceux qui relevent de la juridiction de l'Autorite 

palestinienne et dans les pays limitrophes. Certes, Ie CICR ne peut que se 

rejouir des traites de paix conclus entre Israel et deux de ses voisins, ainsi que 

des negociations de paix qui ont recemment repris entre Israel et les auto­

rites palestiniennes. Pourtant, de graves preoccupations demeurent.Je pense 

en particulier au sort des personnes detenues et acelui des refugies palesti­

niens, dont beaucoup ont ete deracines il y a plus d'un derni-siecle, et dont 

certains ont ete deracines lors de deux conflits successifs, en 1948 puis en 

1967, et qui craignent d' etre les laisses-pour-compte des negociations en 

cours ou avenir. On ne doit pas Ie perdre de vue, en effet, et cela vaut pour 

ce conflit comme pour les autres: il n'y a de paix que par les hommes, et 

pour les hommes. On ne saurait apporter de solution durable aux problemes 

politiques de notre temps si l'on ne parvient pas a resoudre les drames humains 

qu'engendre la guerre. Le droit humanitaire n'oftre pas seulement un moyen 

de limiter la violence dans la guerre. II indique aussi la voie asuivre sur Ie 

chemin de la paix. Et cette voie passe necessairement, au Proche-Orient 

comme ailleurs, par l'apaisement des souffrances que toute guerre laisse 

dans son sillage. 
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II en va de meme pour les sequelles de la guerre du Golfe et, 

en particulier, pour Ie douloureux dossier des disparus. En depit de rencontres 

periodiques, Ie sort de ces personnes demeure un sujet de preoccupation. 

Dans ce Moyen-Orient traverse par tant de drames,je me plais 

asouligner les progres realises en vue de resoudre une situation qui a pro­

voque d'interminables souftrances. Ala suite de negociations discretes,l'Irak 

et l'Iran sont parvenus ades accords en vue de la liberation des prisonniers 

captures lars du long conflit qui a oppose ces deux pays. Certains de ces pri­

sonniers etaient detenus depuis pres de vingt ans. Des operations ont eu lieu 

afin de permettre aux prisonniers qui Ie voulaient de rentrer chez eux, et Ie 

CICR s'est rejoui de pouvoir preter Ie concoUTS de ses delegues ala reali­

sation de ces operations. 

En revanche, il convient de rappeler la situation qui prevaut a 
l'interieur de l'Irak. Depuis plus de neufans, ce pays est soumis aun embargo 

econom.ique dont les effets ne cessent de s' aggraver. Bien entendu, il n'ap­

partient pas au CICR de se prononcer sur des sanctions decretees par Ie 

Conseil de securite des Nations Unies, et telle n'est pas mon intention. De 

meme, il convient de relever les mesures qui ont ete proposees, notam­

ment par Ie biais de la resolution 986 (1995) du Conseil de securite, pour en 

attenuer les effets al'encontre des populations civiles. En revanche,le CICR 

se doit d'attirer l'attention sur les consequences humanitaires de cet embargo, 

et ces consequences sont desastreuses. La production agricole a chute, faute 

d' engrais; la production d' eau potable a chute faute de possibilites d'entre­

tenir les reseaux de distribution; les services publics sont paralyses; les hopi­

taux et les dispensaires manquent de medicaments. Un grand pays, un pays 

de pres de vingt millions d'habitants est en train de s'enliser sous nos yeux. 

II est urgent de faire preuve d'irnagination, de trouver des solutions nouvelles 

qui permettent de sortir de I'irnpasse actuelle. Car les exemples ne manquent 

pas: une fois qu' une situation est devenue incontrolable, il est tres dif!:icile 

d' endiguer les debordements. Le CICR a, pour sa part, sensiblement accru 

ses programmes de secours en Irak, notamment dans Ie domaine medical; 

il continuera aIe [aire dans Ie plein respect des resolutions des Nations Unies. 

Mais les vrais problemes sont politiques et appellent des solutions politiques. 

Je me dois egalement d' evoquer la situation qui prevaut dans Ie 

sud-est de la Turquie. Quelle que soit la qualification que l'on donne aux 

evenements dont cette region est Ie theatre - et Ie CICR ne veut pas s'en­

gager dans une controverse juridique ace propos -, il s'agit d'aftronte­
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ments armes, impliquant des forces arlTleeS et des moyens militaires, et qui 

font de nombreuses victimes. Le CICR est pret, demain comme hier, avenir 

en aide aux victimes de ces evenements, en fonction de leurs besoms et sans 

aucune distinction de parti. 

En Abkhazie, dans Ie Haut-Karabakh et au Tadjikistan, les hos­

tilites ont ete suspendues par des accords de cessez-le-feu conclus il y a deux, 

trois, voire quatre ans, et Ie CICR ne peut que se rejouir de voir que Ie sang 

a cesse de cOtuer. En revanche, ce n'est pas sans inquietude qu'il constate, 

pour chacun de ces conflits, l'absence de reglement politi que et meme l'ab­

sence de progres significatifS des processus de negociation. Les hostilites ont 

pris fin, mais les negociations pietinent. Et les problemes humanitaires pro­

voques par ces conflits demeurent sans solution: refugies et personnes depla­

cees n'osent pas rentrer chez eux,le sort des disparus ne peut etre eclairci,les 

circuits normaux d'echange sont interrompus, certaines regions demeu­

rent soumises aun blocllS de fait ou de droit. Or, nous Ie savons bien, les 

forces destructrices sont a1'ceuvre. En 1'absence de progres dans les nego­

ciations,les mcidents se multiplient,la frustration croit et Ie risque de reprise 

des hostilites n 'est pas 10m. Ici comme ailleurs, la paix passe par l'apaisement 

des souffiances provoquees par la guerre. Les attentats terroristes qui ont eu 

lieu recemment aMoscou et aVolgodonsk, conune les affrontements san­

glants qui se deroulent actuellement en Tchetchenie, montrent qu'en l'ab­

sence de progres politiques, Ie risque de reprise des hostilites est bien reel. La 

guerre fait anouveau des ravages au Nord-Caucase, et nul ne peut en pre­

dire Ie courS. 

Depuis pres de vmgt ans, 1'Mghanistan est afeu et asang, sans 

que ron puisse entrevoir encore Ie momdre espoir de paix.Vingt ans! Une 

generation est nee dans la guerre et n'a jamais connu que la guerre. La COlTl­

munaute mternationale s'est depuis longtemps decouragee devant les innom­

brables rebondissements de cet mtermmable conflit. Et pourtant, les besoms 

des victimes sont inunenses. Le CICR, pour sa part, est determine apour­

suivre son action, mais il ne peut, avec ses seules forces, faire face aux 

besoins. L'absence de perspective de reglement politique ne nollS autorise 

pas afaire l'irnpasse sur l'Mghanistan. 

Malgre ses enjeux lirnites sur Ie plan territorial, Ie conflit du 

Cachemire a recenunent conduit deux grands pays d'Asie - deux puis­

sances nuclhires - adeux doigts d'une nouvelle confrontation, avec Ie 

cortege d'horreurs et de destructions que toute guerre laisse dans son sillage. 
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Le pire a heureusement ete evite, mais la menace d'un nouveau conflit 

n'est pas ecartee pour autant. Le droit humanitaire ollie des solutions aux 

drames hmnains qu'engendre la guerre et permet par ce biais d'apaiser les 

tensions. Les instruments sont lao Sachons les utiliser. 

L'interminable conflit qui dechire Sri Lanka se distingue par 

le fait que les affrontements se deroulent essentiellement entre combattants 

et que les pertes civiles y sont moins nombreuses que celles des forces 

armees. En revanche, il s'agit d'une guerre sans merci. D'un cote comme de 

l'autre, on ne fait guere de prisonniers. Disons-le tout net, cette conception 

de la guerre tombe sous le coup d'une regle ancienne, attestee dans to us 

les pays et toutes les civilisations, et que l'article 23 de la Convention de 

La Haye de 1907 concernant les lois et coutumes de la guerre sur terre a 

codifiee: (' Il est interdit ( ... ) de declarer qu'il ne sera pas fait de quartier», 

comme il est interdit de refuser d' epargner l'adversaire qui s' est rendu a 

discretion. 

Apres une guerre - ou une succession de guerres - s'eten­

dant sur pres d'un demi-siecle,1'Asie du Sud-Est a enfin connu 1'apaisement, 

grace au reglement politique de la guerre civile qui dechirait le Cambodge. 

Le fait vaut d' etre souligne, meme si les blessures restent profondes. Esperons 

que, la paix retablie, les peuples de cette region trouveront la voie de la recon­

ciliation et de la prosperite. 

En revanche, la situation de l'Indonesie requiert une vigilance 

particuliere, cet immense pays, forme de plus de 13 000 lies, etant dechire 

par des foyers de tensions qui en menacent la stabilite. Aceh, Iryan Jaya, 

Ambon, Kalimantan, autant de lieux OU la braise rougeoie, tandis que les 

tensions economiques et sociales laissent entrevoir la menace de nouvelles 

violences. 

Confut previsible, conflit annonce aTimor-Est. Il s' est agi, la 

aussi, d'une guerre dirigee contre des civils.Alors que tous les signes avant­

coureurs d'une crise etaient reunis, alors que les organisations humanitaires 

presentes sur Ie terrain ont donne 1'alarme a temps, pourquoi a- t- il fallu 

attendre 1'image des exactions commises par les milices et la fuite de dizaines 

de milliers de civils innocents pour que la communaute internationale se 

decide a reagir? Les dispositions prises ont finalement mis un frein aux exac­

tions et permis a des milliers de rHugies de rentrer chez eux. Mais la 
question demeure: les signaux prealables n'ont pas manque; pourquoi la 

volonte d' agir s' est-elle manifestee trop tardivement? Des milliers de vies 
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auraient ete epargnees si les dispositions qui ont finalement ete prises avaient 

ete mises en place plus tot. 

La plupart des conflits qui ont endeuilie l'Amerique latine ont 

fait l'objet de d~glements politiques, notamment grace ala fin de la guerre 

froide. Neanmoins, deux situations restent preoccupantes aux yeux du CICR. 

Au Perou, si les affrontements armes ont heureusement pris fin, 
Ie sort des personnes arretees dans Ie cadre du conflit qui a endeuille ce pays 

reste preoccupant. Mais c' est surtout la situation de la Colombie qui doit 

retenir l'attention. Non seulement la guerre s'y est «instailee» depuis plus de 

cinquante ans, etant entree dans une espece de normalite pour une societe 

qui a progressivement perdu Ie souvenir de la paix, mais surtout, on assiste 

aune infiltration croissante du crilne organise dans les diffhentes forces 

armees, du cote des forces paramilitaires au service du gouvernement comme 

du cote des mouvements d'opposition. 

Reste enfin, sur Ie continent europeen, l'interrninable conflit 

yougoslave. Les profondes blessures laissees par les hostilites precedentes sont 

toujours ouvertes, et les evenements recents du Kosovo ne doivent pas nous 

faire oublier la necessite de trouver des solutions aux drames provoques par 

les affrontements qui ont dechire la Croatie, puis la Bosnie-Herzegovine. La 
aussi, nombreux sont les refugies et les personnes deplacees qui n' ont pu ren­

trer dans leur foyer, mais pour lesquels des solutions durables dans des pays 

d'accueil n'ont pas encore ete trouvees. Nombreuses sont les families de dis­

parus qui attendent tOL~OurS des nouvelles de leurs proches et ne peuvent, 

en I'absence d'une certitude, se resoudre ala cruaute d'un deces ni prendre 

Ie deuil d'un etre cher. 

Les evenements tragiques du Kosovo sont encore dans toutes 

les memoires. Pour Ie CICR, ce conflit a commence conune un echec 

douloureux, puisque nous avons du, quelques jours apres Ie debut des raids 

aeriens, retirer nos delegues de Ia provil1ce ou leur securite n' etait plus 

assuree.Toutefois,Ie CICR est parvenu areprendre contact avec les autori­

tes concernees, puis areprendre ses operations sur Ie terrain, de sorte que nos 

delegues etaient apied d'reuvre lorsque les combats ont pris fin et que les 

refugies ont conunence arefiuer vel'S Ie Kosovo. 

La visite de camps de refugies kosovars en Macedoine et en 

Albanie m'a pernus de mesurer l'ampleur du desastre que les evenements 

du printemps dernier ont provoque, et je n'ai pas manque d' evoquer Ie 

sort de ces refugies lors des entretiens que j'ai eus peu apres au plus haut 
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niveau a Belgrade, de meme que je suis intervenupersonnellement aupres 

des responsables de l'Alliance atlantique pour leur faire part de mes preoc­

cupations quant aux consequences des bombardements aeriens. 

Il est encore trop tot pour tirer tous les enseignements de ce 

conflit, dont Ie CICR a rapidement mesure Ie caractere exceptionnel, 

a la fois en raison des moyens militaires dont disposent les pays de 

1'OTAN et en raison des enjeux sous-jacents de 1'intervention de 1'Alliance 

atlantique. 

En effet, parmi les motifS avances par les 19 nations membres 

de 1'Alliance, il s'agissait non seulement d'imposer un reglement politique 

auquella negociation de Rambouillet n'avait pas permis d'aboutir, mais 

aussi de mettre un terme a des exactions commises a!'encontre de la popu­

lation albanophone de la province. La guerre pour retablir Ie droit, la 

guerre conune sanction de violations massives des droits de 1'honune et 

des lois et coutumes de la guerre, tel etait l'un des enjeux de cette 

intervention. 

Il ne m ' appartient pas de me prononcer sur les motifS invoques 

pour justifier Ie recours a la force armee, et je m'en tiendrai strictement 

aux perspectives qui sont celles du droit humanitaire. 

Dans la mesure ou elle a mis un terme aux violences qui ont 

provoque 1'exode de pres d'un million d'habitants du Kosovo et permis a 

ces refugies de rentrer chez eux, cette intervention a sans doute atteint 1'un 

des objectifS qui lui etaient assignes. Elle n'en souleve pas moins, au regard 

du droit humanitaire, des questions qu'il est d' ores et deja possible d'identi­

fier, mais auxquelles il serait presomptueux de pretendre apporter des reponses 

sans beneficier du recul du temps. 

En depit de la precision des armes et des precautions prises, cette 

intervention a provoque des victimes parmi les populations civiles. Elle a 

detruit de larges pans de 1'economie yougoslave et n'a pas epargne 1'infra­

structure economique du Kosovo. On doit des lors s'interroger sur Ie rap­

port entre les soufliances que cette intervention a perrnis de prevenir et celles 

qui en ont resulte. 

En outre, cette intervention n'a pas permis de retablir la coexis­

tence entre deux conununautes qui revendiquent une meme terre, mais que 

separe Ie fosse d'une insondable metiance que les evenements de ces der­

niers mois ont encore exacerbee. Sur les routes de l'exil, les refugies serbes 

et tsiganes ont remplace les Albanais du Kosovo. 
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Enfin, 1'utilisation du terme «humanitaire» pour qualifier, et 

meme pour justifier Ie recours ala force armee ne peut que preoccuper tous 

les acteurs humanitaires - notamment Ie CICR - qui fondent leur action 

sur l'accord des parties. Que Ie motifpremier d'une guerre soit de mettre un 

terme ades violations graves des droits de l'homme ou du droit interna­

tional humanitaire ne sufEt pas aen faire une «guerre humanitaire». Nous 

Ie savons bien: toute guerre fait couler Ie sang, toute guerre fait des victirnes. 

Quels que soient les motifs invoques, il ne peut y avoir, aproprement par­

ler, de «guerre humanitaire». 

Inversement, il est evident que l'inaction face ades violations 

graves du droit humanitaire, face au mepris des droits de 1'homme, face a 
l'«epuration ethnique» ou encore face au genocide - ou que ces crimes se 

produisent - ne peut que ruiner la force obligatoire des normes protegeant 

la personne humaine et appeler de nouvelles violences. Les charniers decou­

verts au Kosovo montrent que cette menace ne peut etre prise ala legere. 

An'en pas douter, cette intervention - comme la creation des 

Tribunaux internationaux pour la repression des crimes de guerre -,ouvrent 

de nouvelles perspectives en ce qui concerne Ie respect du droit interna­

tional humanitaire et Ie respect des droits de 1'homme. En revanche, il serait 

errone de croire que ce modele d'intervention puisse etre aisement trans­

pose ad' autres conilits ou ad'autres continents. 

Enfin, les besoins humanitaires provoques par la crise du 

Kosovo - qui sont reels et auxquels Ie CICR s'est efforce de repondre dans 

la mesure de ses moyens en etant la derniere organisation internationale 

humanitaire aquitter la province apres Ie debut des bombardements et la 

premiere ay retourner aussitot que les conditions de securite l'ont permis 

- ne doivent pas occulter ceux des victirnes des autres conilits. Les blesses, 

les prisonniers, les refugies et les personnes deplacees en Afrique, en Asie 

ou en Amerique latine ont besoin de notre aide; la crise du Kosovo ne 

doit pas les priver des secours dont ils ont besoin. 

J'ai evoque ci-dessus les principales situations dans lesquelles 

Ie CICR est engage, aun titre ou un autre, les conilits dont il s'efforce de 

proteger et de secourir les victimes. Mais la liste des guerres et des drames 

qui endeuillent notre planete n'est pas epuisee pour autant. Nous Ie savons: 

il y a encore bien d'autres situations d' aftrontements, de violences ou de ten­

sions internes, qui sont bien souvent les signes avant-coureurs des conilits a 
venir, quant elles ne sont pas les sequelles de conilits mal resolus. 
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Si, apres cette rapide chevauchee a travers les crises de notre 

temps, nous essayons d'en degager les traits communs,je souhaiterais mettre 

l'accent sur cinq preoccupations: 

La premiere a trait au sort des populations civiles. Autrefois, la 

guerre ne decimait que les forces armees; les soldats, aisement reconnaissables 

a leurs uniformes, se battaient entre eux et auraient considere comme une 

extreme l:khete de s'en prendre a des civils sans defense. Aujourd'hui, nous 

voyons de plus en plus frequenmlent que les civils sont eux-memes 

intentionnellement et deIiberement pris pour cibles. La guerre ne vise plus 

seulement la victoire des armes; elle est dirigee contre les civils, dans Ie but 

de modifier la composition ethnique des populations d'un territoire 

convoite. On s'en prend aux civils, soit pour les obliger a fuir, soit pour les 

eliminer. La purification ethnique et Ie genocide sont les formes extremes 

de ces politiques criminelles. Les evenements recents de Croatie, 

de Bosnie-Herzegovine, du Rwanda, du Kosovo et de Timor-Est ne 

s'eff"aceront pas de nos memoires. 

Cette evolution sape les fondements memes du droit interna­

tional humanitaire, puisque Ie principe de 1'inlmunite des populations civiles 

est 1'un des principes qui Ie sous-tend. 

Mais, la menace va bien au-dela: ce sont les fondements memes 

de toute cohabitation, de toute forme de civilisation, qui sont menaces a tra­

vers des politiques de «purification ethnique» ou de genocide. La commu­

naute internationale se devait de reagir. Elle l'a fait. Avec des fortunes diverses, 

il est vrai. 

La seconde preoccupation a trait aux mines antipersonneL Certes, 

on en a deja abondamment parle ces dernieres annees. Mais je me dois d' eIe­

ver la voix contre des armes qui frappent sans discrinlination, qui mutilent 

sans espoir de guerison et qui continuent a faire des vic times bien apres la 

fin des hostilites. En fait, il est dans la nature meme de ces armes de faire plus 

de victimes parmi les civils, qui doivent aller aux champs pour cultiver la 
terre, que parmi les combattants; dans bien des pays, Ie nombre des victimes 

de ces armes odie uses augrnente lorsque les combats prennent fin, puisque 

les paysans ont hate de renouer avec les conditions de vie d'avant-guerre. 

Le CICR ne pretend pas connaitre Ie nombre des mines anti­

personnel qui infestent Ie sol de notre planete. En revanche, nous connais­

sons Ie nombre des invalides de guerre qui ont ete appareilles dans nos ateliers 

orthopediques au cours des vingt dernieres annees. Plus de cent mille 
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invalides equipes de protheses par Ie seulCICR·! La moitie au moins etaient 

victimes de mines antipersonnel. 

L'adoption de la Convention d'Ottawa a represente une impor­

tante victoire dans la lutte contre cette arme des laches, et je me plais atemoi­

gner de ma reconnaissance et de celle du CICR aux gouvernements, aux 

Societes nationales comme aux organisations non gouvernementales qui ont 

fait campagne pour l'adoption de cette Convention. Mais encore faut- il 

qu'elle soit universellement ratifiee - ace jour, seuls 89 Etats sont lies par 

ce traite. Encore faut-il que les clauses en soient respectees. Une nouvelle 

mobilisation est necessaire acette fin. 
La troisieme preoccupation a trait au commerce des armes 

legeres, qui causent d'indicibles souffrances et destabilisent les pays qui sont 

les destinataires de flux d'armes incontroles. nappartient ala communaute 

internationale de trouver les moyens de controler Ie trafic des armes de toute 

nature, de mettre un frein aun commerce trop souvent immoral, car on 

ferme les yeux sur la destination veritable des armes qui sont exportees. 

Les Etats ont dans ce domaine un devoir de diligence. C'est tout particu­

lierement Ie cas des cinq membres permanents du Conseil de securite qui 

sont aussi les principaux producteurs. Que les Etats et les entreprises qui 

exportent des armes gardent en memoire qu'ils partagent avec les combat­

tants la responsabilite de l'usage qui en est fait. 

Enfin,je tiens a relever tout particulierement Ie sort des vic­

times innocentes, notamment celui des enfants pris dans la tourmente de 

la guerre.Je pense en premier lieu aux enfants-soldats, atous ces enfants enro­

1i'~s, parfois de force, sou vent engages dans les missions les plus perilleuses, car 

ils n'en mesurent pas Ie danger. Beaucoup sont tues ou mutiles; tous sont 

prives de leur enfance, saccagee dans Ie fracas des armes et l'horreur des com­

bats. 

Mais ce sont aussi les agressions contre les enfants que l' on doit 

denoncer,les meurtres, les viols,les violences. Malheureusement, il y en a eu 

trop d'exemples ces dernieres annees pour qu'il soit possible de tous les men­

tionner ici, et il serait injuste de stigmatiser un pays plutot qu'un autre. En 

revanche, il convient d'eIever la voix pour denoncer toute attaque dirigee 

contre des enfants.Aucune argumentation ne peutjustifier de tels crimes. 

Tout autant que celui des enfants, c' est Ie sort des femmes qui 

nous preoccupe, et Ie CICR a recenunent pris l'engagement de porter a 
l'avenir une attention accrue ala situation des femmes victimes des conflits 

http:guerre.Je
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armes, et cela atravers toutes ses activites : dans ses programmes de diffusion, 

pour rappeler que les femmes beneficient en droit humanitaire d'une pro­

tection particuliere, dans ses activites de protection et darls ses prograrnmes 

de secours. C'est 1'engagement solennel que Ie CICR a decide d'annoncer 

dans Ie cadre de la XXVIIe Conference internationale de la Croix-Rouge 

et du Croissant-Rouge. 

Le droit humanitaire au seuil du troisieme millenaire 

Si maintenant, nous nous tournons vers l'avenir au seuil du pro­

chain rnillenaire, force est de reconnaitre que nous ne voyons pas encore 

emerger un nouvel ordre international susceptible de remplacer l'ordre de 

Yalta, qui s'est effondre avec la chute du mur de Berlin. 

Le monde est entre il y a dix ans dans une periode de transi­

tion et d'instabilite, generatrice de nouveaux conilits qui echappent aux sche­

mas auxquels nous etions habitues et qui sont caracterises par leur 

imprevisibilite. 

Malheureusement, tout domle apenser que ces conilits provo­

queront al'avenir un nombre croissant de victimes, ne serait-ce qu'en rai­

son de la croissance demographique, de la vulnerabilite toujours plus grande 

des populations, consequence du developpement de 1'urbanisation et de la 

degradation de l' environnement naturel, et surtout en raison de la proliIera­

tion des armes de toute nature. 

Selon toutes les analyses, les conilits internes seront beaucoup 

plus nombreux que les conilits entre Etats. Consequence de la disparition de 

la bipolarite, dans l'ordre interne des Etats COl111ne sur Ie plan internatio­

nal, ces nouveaux conflits verront sans doute se multiplier les acteurs de la 
violence, conduisant dans certains cas al'effondrement de toute structure 

etatique et ala resurgence de phenomenes que l'ont croyait revolus, chaque 

chef de guerre se taillant son propre fief sur lequel il regne en maitre. 

On cederait aune grave illusion en imaginant qu'on peut s'at­

tendre aun avenir plus facile que les annees que nous avons connues. 

Toutefois, quelles que soient les perspectives, nous ne devons 

pas nous laisser gagner par Ie pessimisme. Les difficultes que 1'avenir semble 

nous reserver ne doivent pas nous conduire aIa passivite ni ala resignation. 

Au contraire, il faut agir. 

Et c'est pourquoi Ie Mouvement international de la Croix­

Rouge et du Croissant-Rouge propose ala XXVIIe Conference interna­
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tionale de la Croix-Rouge et du Croissant-Rouge un plan d'action qui est 

notamment destine arenforcer Ie respect du droit humanitaire et, partant, la 

protection des vic times de la guerre. Ce plan d'action se fonde sur la convic­

tion - fi-uit de 1'experience du CICR sur Ie theatre des conflits - que si 

l'on veut faire ceuvre utile, il faut s'efforcer de prevenir Ie dechainement de 

la violence, plut6t que de reagir lorsqu' on est confronte au deferlement d'une 

violence sans frein. 

La premiere mesure est evidenm1ent d'assurer 1'universalite des 

traites de droit international humanitaire, notanID1ent des Conventions de 

Geneve et de leurs Protocoles additionnels, de la Convention d'Ottawa sur 

1'interdiction des mines antipersonnel, de la Convention de La Haye sur la 

protection des biens culturels et du Statut de la Cour penale internationale. 

En effet,1'universalite de ces traites sera une garantie supple­

menta ire de leur respect. Les combattants constateront qu'ils retletent la 

volonte de la communaute internationale tout entiere, et les belligerants se 

refereront au meme ensemble de regles de part et d'autre du front. 

Dans cet ordre d'idees, il convient d' en appeler aux Etats qui 

ont formule des reserves en adherant aux Conventions de Geneve ou aux 

Protocoles additionnels a ces Conventions pour qu'ils acceptent d'en 

reexan1iner la pertinence ala lurniere des circonstances d'aujourd'hui.Toute 

reserve aun traite multilateral en sape la force obligatoire et 1'universalite, 

puisqu'elle fait coexister deux regles divergentes portant sur Ie meme objet. 

Or, beaucoup des reserves aux Conventions de Geneve datent de la guerre 

froide et en portent la marque. Un examen sans passion permettrait sans 

doute de les revoquer. 

Pour que Ie droit humanitaire soit pleinement respecte, les Etats 

sont tenus de mettre leur legislation nationale en accord avec leurs obliga­

tions internationales. lis doivent en particulier inserer dans leurs codes penaux 

militaires et civils des dispositions permettant d' en reprimer les violations. 

Ainsi, ceux qui seraient tentes de violer les dispositions du droit internatio­

nal humanitaire sauront qu'ils violent aussi Ie droit interne de leur Etat et 

qu'ils s'exposent de ce fait au chatiment. 

Mais pour que Ie droit humanitaire soit respecte, encore faut-il 

qu'il soit sufE.SanID1ent connu de ceux qui doivent s'y conformer et, notam­

ment, de tous les membres des forces armees. Les Etats parties aux Conventions 

de Geneve se sont engages aen integrer l'enseignement dans leurs pro­

grammes de formation militaire et aen faire connaitre les principes ala popu­
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lation civile. Malheureusement, rares sont les Btats qui s'acquittent de cette 

obligation avec Ie serieux qu'eUe merite. Rares sont ceux qui ont pris des 

dispositions pratiques dans ce domaine. Or, il est evident que cet ens eigne­

ment doit etre donne des Ie temps de paix, qu'il doit etre integre aux pro­

granmles de formation militaire, car il fait partie de cette formation, au meme 

titre que Ie maniement des armes et des appareils. En outre, Ie droit des cont1its 

armes doit devenir partie integrante de la doctrine d' engagement des forces 

armees. Respecter Ie droit hWllanitaire, c' est aussi - c' est avant tout - une 

question de commandement et de discipline militaires. 

Enfin, il appartient aux autorites politiques et aux autorites mili­

taires de prevenir et de rep rimer les violations du droit humanitaire. Prevenir, 

par des instructions nettes donnees aux officiers et aux troupes, et par Ie main-
tien d'une discipline sans compromis. Prevenir par l'exemple d'un discours 

sans concession. Mais aussi savoir user de fermete dans la repression des vio­

lations qui ont ete conmuses. Peu importe si ces violations ont ete commises 

sur la personne d'un ennemi. Un meurtre est un meurtre, queUe qu'en soit 

la victime, et Ie meurtre d'un etre sans defense est particulierement odieux. 

Fermer les yeux sur de tels crimes, c' est laisser la gangrene se developper et 

l'indiscipline atteindre tous les aspects de la vie militaire. 

Cette repression, c' est en premier lieu aux Btats qu'il appartient 

de l'organiser et, de ce point de vue,je me dois de rappeler que chacun des 

Btats parties aux Conventions de Geneve est tenu de poursuivre et de sanc­

tionner toute personne qui s' est rendue responsable d'infractions graves aces 

Conventions, queUe que soit sa nationalite et l' endroit ou ces infractions ont 

ete conmuses. 

La communaute internationale s'est recemment dotee des 

moyens d'assurer cette repression sur Ie plan international egalement, par Ie 

biais de la creation desTribunaux penaux internationaux pour l' ex -Yougoslavie 

et pour Ie Rwanda. Mais c' est surtout l' adoption du Statut de la Cour penale 

internationale a Rome, Ie 17 juillet 1998, qui marque une etape decisive dans 

ce domaine. Nul doute que ces dispositions contribueront de fayon exem­

plaire a renforcer Ie respect du droit humanitaire, des lors que tous ceux 

qui pourraient avoir la tentation d'en violer les regles sauront qu'ils peuvent 

avoir a repondre de leurs forfaits. 

«La justice sans la force est impuissante; la force sans la justice 

est tyrannique», ecrivait Blaise Pascal. Notre epoque parviendra-t-eUe arecon­

cilier enfin ces deux exigences, qui se sont trop longtemps tourne Ie dos? 
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Le CICR a salue sans hesiter la creation des Tribunaux inter­

nationaux pour 1'ex-Yougoslavie et Ie Rwanda, et plus encore l'adoption du 

Statut de la Cour penale internationale; il s'est rejoui d'avoir pu contribuer 

a l'aboutissement des travaux qui ont conduit a l'adoption de ce Statut, meme 

si Ie CICR, en raison de la nature particuliere de son mandat, ne peut accep­

ter que ses delegues soient appeles atemoigner devant un tribunal interna­

tional. Cette seule perspective ruinerait les relations de confiance que Ie 

CICR se doit d'etablir avec toutes les parties au conflit, avec tous les inter­

locuteurs, pour pouvoir apporter protection et assistance aux vic times de la 

guerre, conformement au mandat qu'il a reyu de la communaute 

internationale. 

Entin, il faut garder a l'esprit qu'en adherant aux Conventions 

de Geneve, les Etats se sont engages non seulement a respecter ces 

Conventions, mais aussi ales faire respecter en toutes circonstances.Ainsi, 

chacun des membres de la communaute internationale s'est engage a veiller 

ace que ces traites soient uruversellement respectes, et a user a cet effet des 

moyens de pression qui sont les siens: pressions diplomatiques, pressions dans 

Ie cadre des organisations internationales, pressions econorniques aussi, pour 

autant que les dispositions prevoyant des derogations en faveur des popula­

tions les plus vulnerables soient respectees. 

Cette obligation peut-elle alier jusqu'a auto riser 1'usage de la 

force? Le droit international humanitaire ne Ie prevoit pas, mais il ne 1'ex­

clut pas non plus. En verite, c' est a la lurniere des dispositions de la Charte 

des Nations Unies que cette question doit etre resolue. 

La consultation de plus de 20000 victimes de la guerre a 

laquelle Ie CICR a pro cede tout au long de 1'annee en cours 1'a demontre, 

to utes - je dis bien toutes - sont conscientes de la necessite de regles qui 

lirnitent la violence dans la guerre. Les idees divergent quant au contenu 

de ces regles et chacun n'est pas egalement pret a les respecter, mais toutes 

les femmes et tous les hommes que nous avons consultes reconnaissaient 

1'absolue necessite de regles humarutaires, COllli11e la necessite d'une protec­

tion humanitaire. 

Ce que les vic times et les organisations humanitaires atten­

dent des gouvernements, ce n'est pas qu'ils se substituent aux organismes 

humanitaires en mettant sur pied leurs propres actions de secours, mais qu'ils 

veillent au respect des regles auxquelles ils ont souscrit. Il appartient aux Etats 

de faire en sorte que les traites auxquels ils ont adhere soient universellement 

922 



RICR DECEMBRE IRRC DECEMBER 1999 VOL. 81 N° 836 

respectes, et c'est par ce biais qu'ils peuvent apporter une contribution­

decisive - ala protection des victimes de la guerre. 

Les victimes de la guerre ont mis leur confiance en nous. Sachons 

donner au monde un message clair en vue de restaurer Ie respect du droit 

humanitaire. La protection de la personne humaine et de ses droits fonda­

mentaux est ace prix. En effet, il ne peut y avoir de respect des droits de 

l'homme en temps de guerre si Ie droit humanitaire n 'est pas egalement 

respecte. 

Sachons replacer 1'homme et Ie respect de sa dignite au creur 

de la reflexion politique et au creur de la decision politique, car c'est tou­

jours 1'etre humain qui est la finalite de l'Etat comme de la communaute 

internationale. 

Pour les victimes de la guerre et de la violence, les Conventions 

de Geneve sont un espoir, une protection, une lunuere dans la penombre 

des combats. 

Ouvrons nos creurs al'appel des victimes. Sachons les ecouter 

et leur apporter l'aide dont elles ont besoin. Sachons leur apporter la pro­

tection que leur situation reclame, en nous appuyant sur les Conventions de 

Geneve, partout ou nous pouvons Ie faire, et en les depassant lorsque c' est 

necessaire. 

«Quelles que soient leur valeur et leur portee,les textes n'agis­

sent que par les hommes» ecrivait Ie docteur Marcel Junod, delegue du 

CICR, au terme d'un peri pIe qui 1'avait conduit sur to us les continents, 

avant d'ajouter: 

«Souvent, pendant ces missions qui me conduisaient sur tous 

les theatres de guerre,j'ai eu moi-meme l'impression de livrer un combat. 

«II faut combattre contre tous ceux qui enfreignent les 

Conventions, les ignorent ou les oublient. II faut combattre pour les faire 

appliquer. II faut combattre pour les depasser. II faut combattre pour en faire 

admettre l'esprit si les textes en sont imparfaits. 

«Celui qui accepte cette mission n'est nullement soustrait aux 

risques de la bataille, mais il demeure aveugle et sourd ases raisons. 

«nn'y a jamais que deux adversaires, ecrivait encore Marcel 

Junod, mais aupres d'eux - et parfois entre eux - survient un troisieme 

combattant. » 

Ce troisieme combattant, c'est Ie deIegue du CICR qui s'aven­

ture entre les lignes pour organiser un echange de prisonniers ou pour 
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apporter des secours. C'est aussi Ie secouriste de la Croix-Rouge ou du 

Croissant-Rouge qui, en Afrique, en Asie, en Amhique larine, en Europe ou 

au Proche-Orient, accepte de mettre sa vie en danger pour venir en aide a 
ceux qui souftrent. C'est encore chaque femme, chaque homme de bonne 

volonte qui se sent touche par Ie sort des victimes de la guerre et solidaire 

de leur souffiance. 

Les victimes de la guerre ont mis leur espoir en nous. Sachons 

repondre aleur attente. 

Geneve, le 30 octobre 1999 



Croix-Rouge Red Cross 
et Croissant-Rouge and Red Crescent 

Conseil des Delegues, Geneve, 29-30 octobre 1999 

Les resolutions adoptees par Ie Conseil des Delegues seront publiees 

dans Ie numero de mars 2000. 

Council of Delegates, Geneva, 29-30 October 1999 

The text of the resolutions adopted by the Council ofDelegates 

will be published in the March 2000 issue of the Review. 

***** 

Commission permanente de la Croix-Rouge et du Croissant-
Rouge 

Election de cinq membres par la Conference internationale de la Croix-
Rouge et du Croissant-Rouge 

La Commission permanente comprend neufmembres, dont cinq sont 

membres de Societes nationales difIhentes et elus atitre personnel par la 

Conference internationale, deux representants du Comite international de 

la Croix-Rouge (dont Ie president) et deux de la Federation internationale 

des Societes de la Croix-Rouge et du Croissant-Rouge (dont la presidente). 

Apres les elections de novembre 1999, la Commission permanente 

est composee des membres suivants : 

a) membres de Societes nationales : 

LA PRINCESSE MARGRfET DES PAYS-BAS (Croix-Rouge neerlandaise) 

CHRISTINA MAGNUSON (Croix-Rouge suedoise) 

TADATERU KONOE (Croix-Rouge duJapon) 

Dr MOHAMMED AL-HADID (Croissant-Rouge jordanien) 
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Dr ABDUL RAHMAN A. AL SWAILEM (Croissant-Rouge de l'Arabie 

saoudite) 

b) autres membres : 

Dr ASTRID HEIBERG (presidente de Ia Federation internationale) 

CORNELIO SOMMARUGA (president du CICR) 

GEORGE WEBER (secretaire general de Ia Federation) 

YVES SANDOZ (directeur du droit international et de Ia communica­

tion du CICR) 

Lors de sa premiere reunion, Ia Commission a elu la princesse Margriet 

presidente de Ia Commission etle Dr MoharnmedAl-Hadid vice-president. 

LA REVUE 

Standing Comission ofthe Red,Cross and Red Crescent 

Election of five members by the International Conference of the Red 
Cross and Red Crescent 

The Standing Commission comprises nine members, namely five who 

are members ofdifferent National Societies, each elected in a personal capac­

ity by the International Conference, two representatives ofthe rCRC (includ­

ing the President) and two representatives of the International Federation 

(including the President) . 

After the election of November 1999 the Standing Commission is 

now composed of the following members: 

a) National Society members: 

H.R.H. PRINCESS MARGRIET OF THE NETHERLANDS (Netherlands Red 


Cross) 


CHRISTINA MAGNUSON (Swedish Red Cross) 


TADATERU KONOE Gapanese Red Cross Society) 


DR MOHAMMED AL-HADID Gordan National Red Crescent Society) 


DR ABDUL RAHMAN A. AL SWAILEM (Saudi Arabian Red Crescent 


Society) 


b) other members: 


DR ASTRID HEIBERG (president ofthe International Federation ofRed 


Cross and Red Crescent Societies) 


CORNELIO SOMMARUGA (President of the International Committee 


of the Red Cross) 


GEORGE WEBER (Secretary General of the International Federation) 




CROIX-ROUGE ET CROISSANT-ROUGE - RED CROSS AND RED CRESCENT 

YVES SANDOZ (Director for International Law and Communication, 

ICRC) 

At its first meeting the Stancling Commission elected Princess Margriet 

ofthe Netherlands as its Chairwoman and Dr Mohammed Al-Hadid asVice­

Chairman. 

THE REVIEW 

***** 

Attribution de la medaille Henry Dunant 

Le Conseil des Delegues a attribue la medaille Henry Dunant aquatre 

personnes (dont deux atitre posthume), al'occasion d'une ceremonie qui 

s'est deroulee Ie 29 octobre 1999 aGeneve. 

Les quatre destinataires de la medaille sont : 

Mme UTE STUHRWOLDT,infirmiere en pediatrie ala Croix-Rouge alle­

mande; 

M. DONALD TANSLEY, ancien vice-president de l'Agence canadienne 

de developpement internatonal; 

Dr BYRON R. M.HoVE, ancien president de la Croix-Rouge du 

Zimbabwe et ancien vice-president de la Commission permanente 

(a titre posthume); 

Dr GUILLERMO RUEDA MONTANA, ancien president de la Croix-Rouge 

colombienne (a titre posthume). 

La medaille Henry Dunant est la plus haute distinction du Mouvement 

international de la Croix-Rouge et du Croissant-Rouge. EIle peut etre decer­

nee tous les deux ans en reconnaissance de services eminents et d'actes accom­

plis au nom du Mouvement. 

LA REVUE 

Henry Dunant Medals awarded 

Four people have been awarded the Henry Dunant Medal for huma­

nitarian service, two of them posthumously, by the Council ofDelegates at 

a ceremony held in Geneva on 28 October 1999. 
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The recipients of the Henry Dunant Medal are: 

Ms UTE STUHRWOLDT, a paediatric nurse frOlTl the Gern'lan Red 

Cross; 

MR DONALD TANSLEY, former Executive Vice-President ofthe Canadian 

International Development Agency; 

DR BYRON R.M. HOVE, former National Chairman of the Zimbabwe 

Red Cross Society and former Vice-Chairman of the Standing 

Commission (posthumously); 

DR GUILLERMO RUEDA MONTANA, former President of the Colombian 

Red Cross (posthumously) . 

The Medal is awarded every two years to acknowledge and reward 

outstanding service and acts ofgreat devotion by members ofthe International 

Red Cross and Red Crescent Movement. The criteria for receiving the 

Medal include risks which are incurred on behalf ofothers and which endan­

ger life, health and personal freedom. It may also be awarded for a long 

period ofdevoted service to the Movement. 

THE REVIEW 

***** 
AssembLee generaLe de La Federation internationaLe des 
Societes de La Croix-Rouge et du Croissant-Rouge 

La Federation internationale des Societes de la Croix-Rouge et du 

Croissant-Rouge a tenu, aGeneve, sa 12e session ordinaire du 23 au 27 octo­

bre 1999. II convient de signaler les trois principales decisions prises : 

• 	 la ratification du choix fait par Ie Conseil executif de la Federation de 

nommer Didier Cherpitel au poste de secretaire general. Age de 54 ans, 

banquier, de nationalite franyaise, M. Cherpitel succede aGeorge Weber, 

demissionaire ; 

• 	 l'adoption d'une nouvelle constitution, qui fait notan'lment du Conseil de 

direction (anciennement Conseil executif) un organe veritablement deci­

sionnel. La Constitution revisee attribue au Conseil de direction certaines 

des responsabilites jusque la exercees par l'Assemblee generale. Elle reduit 

aquatre (au lieu de huit actuellement) Ie nombre des vice-presidents, et 
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Ie nombre des Societes membres du Conseil passe de 16 a 20. La 

Constitution revisee ne ITlodilie pas la repartition des fonctions et des 

responsabilites au sein du Mouvement ; 

• 	 l'adoption de la Strategie 2010 qui, sous la devise «ameliorer les condi­

tions d'existence des personnes vulnerables en mobilisant Ie pouvoir de 

I'humanite », indique quatre domaines essentiels ou doit se concentrer l'ac­

tivite des Societes nationales : la promotion des Principes fondamentaux 

du Mouvement et des valeurs humanitaires,l'intervention en cas de ca­

tastrophe,la preparation aux catastrophes,la sante et les soins au niveau 

communautaire. 

LA REVUE 

General Assembly of the International Federation of Red Cross 
and Red Crescent Societies 

The International Federation ofRed Cross and Red Crescent Societies 

held its 12th ordinary session from 23 to 27 October 1999.The main deci­

sions taken are as follow: 

• 	 Ratification of the former Executive Council's appointm.ent of Didier 

Cherpital to the post ofSecretary-General. A 54-year-old French banker, 

Mr Cherpital will take over from George Weber, who resigned. 

• 	 Adoption of a new Constitution, whereby the Executive Council is 

renamed the Governing Board, invested with true decision-making 

powers and entrusted with certain responsibilities previously assumed by 

the General Assembly. The number of vice-presidents is reduced from 

eight to four and the nW11ber ofmember Societies increased from 16 to 

20.The distribution ofresponsibilities and functions within the Movement 

remains the same. 

• 	 Adoption ofStrategy 2010, whose purpose is "to in1prove the lives ofvul-
nerable people by mobilizing the power ofhumanity".This document 

mentions four core areas on which the National Societies must focus their 

efforts: promotion ofthe Movement's Fundamental Prirtciples and humani­

tarian value; disaster response; disaster preparednes; and health and care in 

the community. 

THE REVIEW 
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Reconnaissance de La Croix-Rouge du Gabon 

Le Comite international de la Croix-Rouge a prononce la recon­

naissance officielle de la Societe nationale de la Croix-Rouge gabonaise. 

Cette reconnaissance, qui a pris effet Ie 19 aout 1999, porte a176 Ie nombre 

des Societes nationales membres du Mouvement international de la Croix­

Rouge et du Croissant-Rouge. 

Recognition of the Gabonese Red Cross Society 

The International Committee of the Red Cross has officially recog­

nized the Gabonese Red Cross Society.This recognition, which took effect 

on 19 August 1999, brings to 176 the number ofNational Societies that are 

members of the International Red Cross and Red Crescent Movement. 
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Comite internationaL International 
de la Croix~Rouge Committee 

of the Red Cross 

Cornelio Sommaruga 
President du Comite international de la Croix-Rouge (1987 - 1999) 
President of the International Committee of the Red Cross 
(1987 - 1999) 

Le president Cornelio Sommaruga quitte ses fonctions ala tete du 

Comite international de la Croix-Rouge ala fin de 1999. Membre du Comite 

depuis novembre 1986, M. Sommaruga est devenu president Ie 7 mai 1987, 

succedant afeu Alexandre Hay Apartir du 1er janvier 2000, Ie CICR sera pre­

side par Jakob Kellenberger. 

Cornelio Sommaruga est ne aRome en 1932. Citoyen suisse originaire 

de Lugano (Tessin), il a obtenu son doctorat en droit al'Universite de Zurich 

en 1957. Entre au service de la Confederation suisse en 1960, il a occupe 

jusqu'en 1973 differents postes diplomatiques au sein du Departement federal 

des Affaires etrangeres. N omme sous-secretaire general de l'AELE (Association 

europeenne de libre echange) aGeneve en 1973, il a rejoint trois ans plus 

tard l'Oflice federal desAffaires economiques exterieures aBerne. Successivement 

ambassadeur et deIegue aux accords commerciaux, il est devenu, en 1984, secre­

taire d'Etat aux affaires economiques exterieures. En 1986, l'Assemblee du 

Comite international de la Croix-Rouge l'a elu membre du CICR. M . 

Sommaruga a assume la presidence du Comite du 7 mai 1987 au 31 decembre 

1999, date alaquelle il quitte Ie CICR. Plusieurs universites ont honore M. 

Sommaruga d'un doctorat honoris causa. 

Le nouveau president Jakob Kellenberger, de nationalite suisse, est ne en 

1944. nest docteur es lettres de l'Universite de Zurich. Sa carriere diploma­

tique au sein du Departement federal des Affaires etrangeres l'a notamment 

amene adiriger Ie Bureau de l'integration, avec Ie titre d'ambassadeur. Secretaire 

d'Etat depuis 1992, M. Kellenberger est entre au CICR en automne 1999. n 

assumera la presidence du CICR apartir du 1er janvier 2000. 

COMITE INTERNATIONAL DE LA CROiX-ROUGE 
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President Cornelio Sonunaruga retired from his position as head ofthe 

International Committee of the Red Cross at the end of 1999. 

Mr Sorrunaruga, who had been a member ofthe Committee since November 

1986, became President on 7 May 1987, succeeding the late Alexandre Hay. 

The new President, Jakob Kellenberger, took office on 1 January 2000. 

Cornelio Sommaruga was born in Rome in 1932. A Swiss citizen from 

Lugano (Ticino), he graduated with a doctorate in law from the University of 

Zurich in 1957, entered the service of the Swiss Confederation in 1960 and 

held various diplomatic posts within the Federal Department ofForeignAffairs 

until 1973, when he was appointed Deputy Secretary-General ofthe European 

Free Trade Association (EFTA) in GenevaThree years later he joined the staff 

of the Swiss Federal Office for External Economic Affairs in Bern, where he 

served first as Ambassador, then as Delegate for Trade Agreements, before being 

appointed Secretary ofState for External Economic Affairs in 1984. In 1986 

the ICRC Assembly elected him a member of the Committee, which he 

presided over from 7 May 1987 to 31 December 1999. He has received hon­

orary degrees from several universities. 

The new President, Jakob Kellenberger, a Swiss citizen born in 1944, 

holds a Ph.D. from the University of Zurich. During his diplomatic career 

within the Federal Department ofForeign Affairs he headed the Integration 

Office, with the tide ofAmbassador. Mr Kellenberger, who has been Secretary 

ofState since 1992,joined the ICRC in the autumn of 1999. He took over 

as President on 1 January 2000. 

INTERNATIONAL COMMITIEE OF THE RED CROSS 
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Cornelio Sommaruga: la force de la conviction 
par JACQUES FORSTER 

Cornelio Sommaruga a assume la pd:sidence du Comite internatio­

nal de la Croix-Rouge de mai 1987 a decembre 1999: des annees de pro­

fonds bouleversements dans Ie systeme des relations internationales, des annees 

tres difficiles aussi, qui ont vu de nouvelles formes de violence armee se 

rep andre sur pratiquement tous les continents, confrontant Ie CICR a d'im­

portants defis. 

Quels sont ces defis? Comment Ie CICR y a-t-il repondu? Il appar­

tiendra, bien sUr, aux historiens de repondre a ces questions. Mais, au moment 

ou Ie president Sommaruga termine son mandat, nous souhaitons esquis­

ser des reponses pour evoquer l'action de celui qui a incarne l'institution 

pendant plus de douze ans et qui, par sa presence, son energie, ses convic­

tions, s'est fait Ie champion d'une action humanitaire impartiale et inde­

pendante, proche des vic times de la violence armee. 

Un rnonde traniforrne et tourrnente 

Lorsque Cornelio Sommaruga devient president du CICR,la guerre 

froide est encore bien la, malgre les signaux d' ouverture lances par Mikhail 

Gorbatchev. Lorsqu'il quitte ses fonctions, fin 1999,le monde est profonde­

ment transforme par la fin de la bi-polarite Est-Ouest, mais recherche tou­

jours un regime stable des relations internationales. 

C'est une periode OU s'ouvrent de nouvelles perspectives.Le dialogue 

entre Etats s' enrichit de themes peu en vogue dans les salons diploma­

tiques pendant toute la guerre froide: droits de l'homme, democratie, Etat 

de droit, corruption, depenses d' armement. .. C'est aussi Ie temps OU se mani­

feste l'espoir que l'acceptation quasi generale des valeurs fondamentales de 

la Declaration universelle des droits de 1'homme permettra la mise en place 

de mecanismes efficaces de maintien de la paix et de resolution des conflits. 

La globalisation de l'economie mondiale, qui fait des pas de geant,laisse aussi 

esperer que l'interdependance croissante des economies reduira les risques 

de conflits internationaux. 

JACQUES FORSTER est vice-president du Comite international de la Croix-Rouge. 
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Mais c'est aussi une epoque pleine d'incertitudes et porteuse de nom­

breux facteurs de tension. La montee des inegalites sociales dans pratique­

ment toutes les regions du monde,la degradation de l'environnement naturel 

accroissent la vulnerabilite des populations les plus pauvres et contribuent a 
rendre encore plus fragile Ie tissu economique et social de nombreux pays. 

Pour beau coup, Ie fosse s'elargit entre les valeurs diffusees par Ie monde occi­

dental riche et la realite quotidienne. La fragmentation repond ala globali­

sation et engendre la naissance ou la renaissance de nationalismes, de sentiments 

forts d'appartenance aune mouvance religieuse, aune cornnlUnaute eth­

nique. Cette aggravation des tensions est accompagnee, dans de nombreux 

pays, d'un affaiblissement considerable de rEtat qui, souvent, n 'est plus a 
meme d'assurer les fonctions les plus elementaires de maintien de l'ordre 

public et des services de base ala population (education, sante). Dans cer­

tains cas, la decrepitude de I'Etat est elle-meme une cause de la violence 

armee debridee,lorsque des elements des forces armees, prives de salaire 

depuis des mois ou des annees, se mettent avivre de brigandage en ran­

yonnant la population. 

Ce nouveau contexte geopolitique et les nombreux conflits ont 

focalise l'attention - de fayon selective il est vrai - sur l'action humani­

taire et favorise la multiplication des acteurs humanitaires. 

C'est dans ce monde en mutation, traverse de forces contradictoires 

et dans lequell'action humanitaire est incontestablement devenue plus 

complexe, difficile et dangereuse que Cornelio Sonmuruga a preside aux 

destinees du CICR. Les defis n 'ont pas manque pour que Ie CICR puisse 

continuer aremplir sa double mission, qui est: 

- de proteger directement, par sa presence, les victimes de situa­

tions de violence armee, 

- de faire progresser Ie respect des normes du droit international 

humanitaire par tous les acteurs de la violence armee et de contribuer au 

developpement de ces normes. 

Etre present sur Ie terrain 

La vulnerabilite accrue de nombreuses societes s' est traduite par 

Ie developpement de nouveaux types de conflits impliquant de nouveaux 

acteurs de la violence armee. Ce sont, d'une part,les conflits dans lesquels 

des bandes armees sans structures de commandement effectives tuent, 

violent, mutilent sans aucune retenue. Et, d'autre part, des conflits avec 
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des combattants bien structures, dont Ie but de guerre genocidaire est 

1'elimination physique ou la deportation d'un groupe ethnique ou reli­

gieux - la aussi sans faire de distinction entre combattants et non­

combattants. 

Cette negation totale des principes de base du droit international 

humanitaire est sans doute Ie defi Ie plus considerable auquelle CICR ait 

ete confionte ces dernieres annees. Pour une institution dont les principes 

d' action sont fondes sur Ie dialogue avec tous les acteurs de la violence, sur 

la volonte de faire changer les comportements en convainquant plutat qu'en 

denonc,:ant, la tache est immense. Comment l'affionter, alors qu'a plusieurs 

reprises des belligerants s' en sont pris deliberement au principe meme de 

1'action humanitaire en assassinant des collaborateurs du CICR ou d'autres 

organisations humanitaires ? 

La strategie operationnelle du CICR, reaffirmee dans les conclusions 

de l'Exercice Avenir, peut se resumer en un mot: proxintite. La presence 

sur Ie terrain des conflits, aussi difficile soit-elle, demeure la pierre angulaire 

de l'action de 1'ensemble du CICR: proximite des victimes, bien sur, pour 

remplir sa mission de proteger leur vie et leur dignite, mais aussi proximite 

de tous les acteurs de la violence armee, ainsi que des centres de pouvoir. La 

capacite d' agir du CICR, et donc aussi la securite de ses collaborateurs, sont 

fonction de la connaissance et de la comprehension intimes du contexte des 

conflits dans ses dimensions historiques, economiques, politiques, culturelles 

et psychologiques. Cette strategie est tres exigeante vis-a-vis des collabora­

teurs du CICR qui, en plus de leurs multiples autres qualites et competences, 

doivent etre a l'ecoute de societes en crise. De cette proximite culturelle 

depend aussi la capacite du CICR a faire partager par les parties au conflit 

les valeurs de base du droit international hurnanitaire, en sachant trouver dans 

les traditions locales des equivalences - et on les trouve toujours - qui 

illustrent l'universalite du principe d'humanite. 

Les collaborateurs nationaux du CICR ont evidemment un rale cen­

tral a jouer dans la mise en reuvre de cette strategie, de meme que les Societes 

nationales de la Croix-Rouge ou du Croissant-Rouge des pays en conflit 

avec lesquelles Ie CICR coopere etroitement. La lTlOtivation, les compe­

tences et Ie courage de ces derniers permettent au CICR de conserver 

une presence et une action aupres des victirnes dans les contextes conflic­

tuels qui, pour des raisons de securite, ne sont pas accessibles aux delegues 

expatries. 
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Cette presence sur Ie terrain des conflits est aussi une condition de 

l'activite normative du CICR, qui tend afaire accepter par les Btats des regles 

nouvelles visant amieux proteger les victimes de la violence armee. La 

credibilite du CICR en la matiere a deux fondements : la qualite de son 

expertise juridique en matiere de droit international humauitaire, certes, mais 

aussi son experience directe des etfets de telle methode de combat ou de 

telle arme sur les combattants et sur la population civile. 

Faire progresser Ie droit 

Sous la presidence de Cornelio Somrnaruga, les activites du CICR 

dans Ie domaine du droit international humauitaire ont ete tres intenses, et 

elles ont porte des fruits aussi bien par les progres realises vers 1'universalite 

du droit de Geneve que par Ie developpement de ce droit via l'adoption 

de nouveaux traites. 

De 1987 a1998, la progression du nombre d'Btats ayant ratifie les 

Conventions de Geneve et leurs Protocoles additionnels de 1977 a ete tres 

impressionnante et encourageante : Ie nombre des Btats parties aux 

Conventions a passe de 165 a188, alors que Ie nombre de ceux ayant rati­

fies les Protocoles additionnels a plus que double (passant de 71 a152 pour 

Ie Protocole I, et de 64 a144 pour Ie Protocole II) . II faut cependant rap­

peller que des Btats jouant un role important dans les relations internatio­

nales n'ont pas encore ratifie les Protocoles additionnels de 1977. 

Dans les annees 90, des progres importants ont ete realises pour deve­

lopper et faire accepter de nouvelles normes prohibent l'emploi de certaines 

armes. Les armes aveuglantes ~aser) ont ete interdites par un traite entre en 

vigueur en 1998 apres que Ie CICR eut, sur la base de ses recherches, 

convaincu les Btats que l'emploi de ces armes etait en contradiction avec Ie 

droit international humanitaire. Ce succes est d' autant plus important que 

c'est la premiere fois dans 1'histoire qu'une arme est interdite avant d'avoir 

ete employee dans un conflit. Une autre avancee majeure dans laquelle Ie 

CICR ajoue son role est 1'interdiction totale des mines antipersonnel, entree 

en vigueur en mars 1999. 

L'adoption du Statut de la Cour penale internationale, aRome en 

1998, est un jalon historique dans la lutte contre 1'impunite des criminels de 

guerre. La encore,le CICR s'est engage en mettant adisposition son exper­

tise et son experience pour que la comrnunaute internationale dispose d'une 

cour forte et independante. 
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Entre l'adoption de normesjuridiques internationales et leur mise en 

ceuvre effective au niveau national, il y a trop souvent un fosse, qui s'explique 

en grande partie par les difficultes juridiques et institutionnelles qui surgis­

sent lorsqu'il s'agit d'integrer ces normes dans la legislation nationale. Pour 

contribuer acombler ce fosse, Ie CICR a pris l'initiative de creer, en 1996, 

ses Services consultatifs qui offient aux Etats une expertise juridique et 

leur proposent des mecanismes de mise en ceuvre nationale du droit inter­

national humanitaire. 

Les lignes de forces de la presideru:e Sommaruga 

Dans ce contexte, queUes furent les lignes de force de l'action 

de Cornelio Sommamga? II est toujours delicat, dans till tel domaine, d' eta­

bill une hierarchie, meme subjective. Cependant, nous n'avons aucune hesi­

tation arelever tout d'abord que la seule boussole qui a oriente son action 

est celie du premier des Principes fondamentaux du Mouvement interna­

tional de la Croix-Rouge et du Croissant-Rouge: Ie principe d'humanite. 

Face aux dilenmles auxquels Ie CICR est quotidiennement confronte quant 

au choix des priorites, quant al'attitude aadopter par rapport aux contraintes 

de la politisation et de la mediatisation de l'action humanitaire, ce principe 

rappeUe que c'est bien I'interet des vic times qui prime. Ce rappel constant 

et elementaire, al'origine meme de I'action humanitaire, s'est revele tres 

opportun dans la confusion qui a trop souvent caracterise la scene huma­

nitaire internationale dans les annees 90. 

Nous illustrerons d'autres lignes de force en evoquant quelques unes 

des taches dans lesquelles Ie president Sommaruga s'est particulierement 

engage. 

Tout d' abord, il a eu constamment al'esprit que la credibilite, voire 

I'originalite du CICR residaient dans la complementarite de ses activites 

operationnelles sur Ie terrain aupres des victimes et de son mandat pour faire 

respecter Ie droit international humanitaire, ainsi que pour contribuer a 
son developpement. II eut ainsi acceur de montrer, par son engagement per­

sonne!, que ces deux «bras» de l'action du CICR ne pouvaient que se 

renforcer mutueUement. II s'engagea sur ces deux terrains pour favoriser 

les synergies. L'exemple Ie plus frappant de cette approche est sans doute la 

campagne du CICR pour interdire les mines antipersonnel dans laquelle il 

se lanya avec force et enthousiasme. Son point de depart avait ete l'expe­

rience sur Ie terrain des chirurgiens du CICR,jugeant intolerables les muti­
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lations et les souffiances provoquees par une arme qui, de plus, frappait le 

plus souvent la population civile. Le relais fut pris par le president avec l'ap­

pel public de fevrier 1994 pour une interdiction totale des mines antiper­

sonnel, puis par le lancement d'une campagne publique sur ce theme - une 

premiere dans 1'histoire du CICR. 

La diplomatie humanitaire du CICR est au service de son action ope­

rationnelle et de son activite dans Ie domaine du droit humanitaire. Elle a 

connu ces douze dernieres annees des impulsions considerables grace au 

developpement de relations structurees, tant avec les institutions interna­

tionales du systeme des Nations unies et les organisations regionales qu'avec 

des gouvernements de toutes les regions du monde_ On peut mettre au cre­

dit de la presidence Sommaruga une politique de presence et de contacts a 
haut niveau avec toutes ces institutions. Cette politique vise, certes, asoute­

nir les activites du CICR, mais elle contribue egalement ainscrire les impe­

ratifs de l'action humanitaire impartiale et independante al'ordre du jour 

des principaux acteurs politiques et militaires. 

Le president du CICR consacre traditionnellement beaucoup d'at­

tention aux relations du CICR avec les Societes nationales de la Croix-Rouge 

ou du Croissant-Rouge et leur Federation internationale. La qualite de cette 

relation avec ces partenaires privilegies est en effet essentielle al'eflicacite de 

1'action du Mouvement dans les situations de violence armee. Cornelio 

Sommaruga a suivi cette tradition avec constance selon deux axes : la clarte 

dans l'attribution des responsabilites au sein des operations internationales 

de secours et l'appui aux Societes nationales pour defendre leur integrite 

et leur independance. 

Nous releverons finalement la disponibilite exceptionnelle du presi­

dent pour presenter Ie CICR et les principes de l'action humanitaire aupres 

des publics les plus divers, sous toutes les latitudes. C'est un reflet de plus de 

sa conviction que chaque etre humain compte, que chaque individu peut 

agir pour changer le monde; mais c' est aussi un rappel de la responsabilite 

de chacun face al'inacceptable. 

Dans la perspective du mandat et de 1'action du CICR, les annees 

de 1987 a1999 virent defiler la longue liste des pays, ou des regions, dont 

les seuls noms - Grands Lacs, Somalie, Angola, Afghanistan, Balkans, 

Timor-Est... - evoquent le parcours chaotique et douloureux de la societe 

mondiale dans les dernieres annees du XXe siecle. On pourrait aussi consta­

ter avec decouragement que les le<;ons de 1'histoire, les declarations de «jamais 
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plus )) proclames au lendemain des grandes catastrophes mondiales n'ont pas 

ete entendues. 

Nous ne terrninerons cependant pas sur cette note pessimiste, car ce 

n'est pas Ie message que nous laisse Ie president Sommaruga. Son engage­

ment pour les valeurs de base de l'action humanitaire, ses convictions fortes, 

sa constance, plus meme, son opiniatrete, sa foi profonde - malgre tout 

-dans 1'etre humain nous montrent qu'il faut perseverer, que les echecs 

d'aujourd'hui sont Ie ferment des sucd:s de demain. Ce message fait partie 

du patrimoine du CICR; nous Ie transmettrons aceux qui nous suivront. 
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Composition du Comite international de la Croix-Rouge1 

CORNELIO SOMMARUGA, PRESIDENT, docteur en droit de 1'Universite de Zurich, 

docteur h.c. des Universites de Fribourg (Suisse) , do Minho Braga (portugal), 

de Bologne (Italie) , de Nice-Sophia Antipolis (France), de Seoul (Rep. de 

Coree), de Geneve et de Webster (Btats-Unis) (membre du Comite depuis 

1986). 

ANNE PETITPIERRE, VICE-PRESIDENTE , docteur en droit, avocate, professeure ala 

faculte de droit de 1'Universite de Geneve (1987). 

JACQUES FORSTER, VICE-PRESIDENT PERMANENT, docteur es sciences econo­

miques, professeur al'Institut universitaire d'etudes du developpement 

(rUED) a Geneve (1988). 
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seignement infirmier de la Croix-Rouge suisse aAarau, directrice generale 
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JACQUES MOREILLON, licencie en droit, docteur es sciences politiques, secretaire 
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1Au 30 novembre 1999. 
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de hautes etudes internationales de Geneve, vice-president permanent de 

1995-1999 (1994). 

ERNST A. BRUGGER, docteur es sciences naturelles, conseiller economique, profes­

seur titulaire aI'Universite de Zurich (1995). 
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Nouveau directeur du droit international 
et de la communication 

Lars de sa seance du 25 novembre 1999,I'Assemblee du Conute inter­

national de la Croix-Rouge a nomme Fran~ois Bugnion, licencie es lettres 

et docteur es sciences politiques, au poste de directeur et chef du Departement 

du droit international et de la communication. I1 prendra ses nouvelles fonc­

tions Ie 1er janvier 2000. Fran~ois Bugnion, qui est entre au CICR en 1970, 

succede aYves Sandoz, docteur en droit, qui vient au terme de son deuxieme 

mandat de directeur. 

New Director for International law and Communication 

On 25 November 1999 the Assembly ofthe International Comnuttee 

of the Red Cross appointed Fran~ois Bugnion, B.A., D. Pol. Sci., to the post 

of Director and Head of the Deparunent of International Law and 

Conununication. He will take up his new duties on 1 January 2000. 

An ICRC staff member since 1970, Fran~ois Bugnion will take over from Mr 

Yves Sandoz, LL.D., who is approaching the end ofhis second tenn as a Director 

of the ICRe. 



faits Reports 
et documents and documents 

Ratification des Protocoles additionnels aux Conventions de 
Geneve du 12 aoOt 1949 par la Republique du Nicaragua 

La Republique de Nicaragua a ratifie, Ie 19 juillet 1999, les 

Protocoles additionnels aux Conventions de Geneve du 12 aout 1949 rela­

tifs a la protection des victimes des conflits armes internationaux 

(Protocole I) et non internationaux (Proto cole II), adoptes aGeneve Ie 

8 juin 1977, sans faire des reserves ni declarations. 

Les Protocoles entreront en vigueur pour la Republique de 

Nicaragua Ie 19 janvier 2000. 

Le Nicaragua est Ie 155e Etat partie au Protocole I et Ie 148< au 

Proto cole II. 

Ratification of the Protocols Additional to the Geneva 
Conventions of 12 August 1949 by the Republic of Nicaragua 

On 19 July 1999, the Republic of Nicaragua ratified the Protocols 

additional to the Geneva Conventions of 12 August 1949, relating to the 

Protection oNictims of International Armed Conflicts (Protocol I) and 

relating to the Protection of Victims of Non-International Armed 

Conflicts (Protocol II), adopted in Geneva on 8 June 1977. 

The Protocols will come into force for the Republic of Nicaragua 

on 19 January 2000. 

This ratification brings to 155 the number of States party to 

Protocol I and to 148 those party to Protocol II. 
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Declaration du Panama selon l'article 90 du Protocole I 

La Republique du Panama, par declaration du 26 octobre 1999, a 

reconnu la competence de la Commission internationale d'etablissement des 

faits, conformem.ent al'article 90 du Protocole additionnel aux Conventions 

de Geneve du 12 aout 1949 relatif ala protection des victimes des conflits 

armes internationaux (proto cole I). 

Declaration of Panama in accordance with Article 90 
of Protocol I 

On 26 October 1999, the Republic of Panama made a declaration 

accepting the competence of the International Fact-Finding Conmlission, 

in accordance with Article 90 of Protocol Additional to the Geneva 

Conventions of 12 August 1949, and relating to the Protection oNictin1S of 

International Armed Conflicts (protocol I). 
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Decision by the International Criminal Tribunal for the former 
Yugoslavia concerning testimony by ICRC personnel 

On 1 October 1999, Trial Chamber III of the International 

Criminal Tribunal for the former Yugoslavia issued an order lifting the con­

fidentiality on their ex parte decision of 27 July 1999 that found that the 

evidence of a former employee of the International Committee of the 

Red Cross that the Prosecutor wanted to present in the Simic and Others 

case should not be given. 

This follows a motion filed by the Prosecution on 10 February 

1999, which sought a ruling from the Trial Chamber as to whether the 

former ICRC employee could be called to give evidence of facts that 

came to his knowledge by virtue ofhis employment. 

In corning to their decision, the Trial Chamber noted the principles 

derived from the mandate entrusted to the ICRC by international law 

under the Geneva Conventions and Additional Protocols. In particular, the 

Trial Chamber focused on three fundamental principles that guide the 

movement, that is, impartiality, neutrality and independence, and consid­

ered that the right to non-disclosure ofinformation relating to the ICRe's 

activities in the possession ofits employees in judicial proceedings is neces­

sary for the effective discharge by the ICRC of its mandate. In addition, 

the Trial Chamber took note of the ratification ofthe Geneva Conventions 

by 188 States. 

As a result, the Trial Chamber came to the conclusion that custom­

ary international law provides the ICRC with an absolute right to non­

disclosure of information relating to the work of the ICRC in the 

possession of an ICRC employee. Consequently no issue arises as to bal­

ancing the ICRe's confidentiality interest against the interest ofjustice. 

The Trial Chamber thus decided that "the evidence of the former 

employee of the ICRC sought to be presented by the Prosecutor should 

not be given".Judge Hunt issued a separate concurring opinion. 

ICTY PRESS RELEASE 

8 October 1999 
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livres Booi{s 
etrevues and reviews 

Judith Gardam (ed.) 

Humanitarian law 
Ashgate/Dartmouth,Aldershot/Brookfield/Singapore/Sydney, 

1999,570 pages 

Judith Gardam, from the University ofAdelaide, has selected for 

publication a number of articles on topics related to international humani­

tarian law. All essays but one have been written after the Second World 

War, and most of them in the last ten years. They had previously appeared 

in prestigious journals published in the English-speaking world. The 

authors are well-known scholars and experts in the field of international 

humanitarian law, most of whom have written extensively on subjects 

related to this section of international law. 

The author prefaces her brief introduction by a remark by an 

anonymous author (published in the British Yearbook of International 

Law, 1920/1) which deserves to be quoted:" ... the rules that control hos­

tilities are the worst and weakest part of international law ; and yet it is by 

this worst and weakest part that international law has always been popu­

larly judged and discredited."This is not a very gratifYing judgment on the 

content and effectiveness of international humanitarian law. In introducing 

the 21 articles selected for this compilation, the author therefore felt the 

need to position present- day humanitarian law rules in the context of 

international law in general. The concise and well-written opening chap­

ter traces its history from Grotius to our time, with particular emphasis on 

the changing relationship between international law on the use of force 

(jus ad bellum) and the rules which limit the use of such force (jus in bello). 

In nine brief pages she then comments on her selection of articles. The 

author's final words give a bleak picture of the present state of international 

humanitarian law and, with reference to the Advisory Opinion on nuclear 

weapons formulated by the International Court ofJustice (1996), she 
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wonders whether that law is really "a fully-fledged component of interna­

tionallaw".While this is not the place to discuss what the Court said in its 

advisory opinion, it may be argued that the articles reassembled for publi­

cation in her book do not, as a rule, support such a pessimistic view. On 

the contrary, these texts prove that international humanitarian law is a 

thriving branch of international law whose relevance for answering cur­

rent problems is beyond doubt. 

In the first part of the book, Theodor Meron sets the stage with 

an article on the laws of war in Shakespeare's Henry the Fifth, and 

Christopher Greenwood examines the relationship between jus ad bellum 
and jus in bello. Under the heading "International humanitarian law in the 

United Nations era", the second part begins with two well-known texts 

which initiated the most recent period of international humanitarian law: 

JosefL. Kunz, "The chaotic state of the laws of war and the urgent neces­

sity for their revision" (1951), and Hersch Lauterpacht, "The problem of 

the revision of the law of war" (1952).The subsequent articles cover several 

basic issues of modern humanitarian law: the role of customary law 

(Meron), wars of national liberation and present-day humanitarian law 

(Georges Abi-Saab), and the modern law on the conduct of hostilities, in 

particular on bombardment (Hans Blix), followed by an analysis of the rea­

sons for rejection by the United States of the new law of Protocol I 

(George H.Aldrich), and the question of the rebels'status in non-interna­

tional armed conflict (Antonio Cassese). 

Part III presents five papers dealing with issues related to the 

enforcement of international humanitarian law.Yarious aspects of the fol­

lowing subjects are covered: State responsibility for acts by its armed forces 

(Frits Kalshoven), crinles committed in non-international armed conflicts 

(Me ron) , the practice of the International Tribunal for the former 

Yugoslavia Games c. O'Brien and Christopher Greenwood), and rape 

as a crime in international law (Christine Chinkin).Judith Gardam takes 

up the broader issue of women in humanitarian law in an article 

published in Part IV The only other contribution under this heading 

is Jochnick and Normand's discussion of the history of the laws of war. Is 

this modest selection (in number, not in quality) of articles under the 

rather incongruous title "Theoretical perspectives" an indication of a 

dearth of texts on theoretical issues related to international humanitarian 

law? 
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The intention of the fifth and last part is to focus on "Future 

directions for international humanitarian law". It contains four articles, in 

which the following issues are exanuned: theoretical aspects of relations 

between human rights law and international humanitarian law (Louise 

Doswald-Beck and Sylvain Vite) , the protection of children (Geraldine van 

Bueren) and of the natural environment (Betsy Baker), and the new 

Convention on the Safety ofUnited Nations and Associated Personnel 

(M.-Christiane Bourloyannis-Vrailas) . The selection given is interesting, 

but the reader would perhaps like to see a greater variety ofcurrent issues 

addressed. 

This is a most interesting and useful collection ofarticles which 

are all topical in the field of international hwnanitarian law. Some of them 

have become real classics. Readers will appreciate finding them together in 

one single volwne. Any selection, of course, reflects the editor's judgment 

of what is in1portant and what is less so. Others will invariably make a dif-
ferent choice. Judith Gardam's selection ofarticles on international human­

itarian law is judicious. 

On a purely formal level the failure to use the full customary 

term "international hwnanitarian law" in the book's title is regrettable. It is 

moreover to be hoped that, at least in scholarly articles, "international 

humanitarian law" will not be replaced definitively by "IHL". We should 

have the time and the patience to express what we really mean without 

resorting to ugly abbreviations. 

HANS-PETER GASSER 

Editor 

Roy Gutman and David Rieff (eds) 

Crimes ofWar - What the public should know 
ww. Norton & Company, NewYork/London, 1999,399 pages 

Non encore traduit en franyais, Crimes qflMJrest destine auxjour­

nalistes et a« ce que Ie public devrait savoir », ainsi que l'affirme Ie SOllS-titre. 

Ecrit par 90 correspondants de guerre et universitaires specialises dans Ie 
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droit de la guerre et Ie droit international humanitaire, ses 140 courts articles 

definissent aussi bien les notions de genocide, de crimes contre I'humanite, 

de crimes de guerre qu'ils dressent un inquietant etat de la barbarie dans les 

conilits depuis la Seconde Guerre mondiale. Cette confrontation entre rea­

lite juridique et realite conilictuelle est l' axe central du livre et fournit ample 

matiere areflexion. Selon Roy Gutman, cheville ouvriere de ce projet et qui 

fut l'un des premiers journalistes adenoncer en Bosnie-Herzegovine Ie net­

toyage ethnique lors de l' ete 1992, « rien ne prepare les reporters afaire les 

distinctions entre les actes legaux, illegaux et criminels »1. Et de s'interroger: 

«Est-ce un crime de guerre selon Ie droit international ou une action hor­

rible, mais legale, d'assister au bombardement d'un hopital aSarajevo, de voir 

un convoi humanitaire bloque aun barrage militaire sur la frontiere entre la 

Tchetchenie et Ie Daghestan ... ? Est-ce legitime de demolir les maisons de 

terroristes presumes, ainsi que cela se produit en Israel, ou s'agit-il plutot 

d'un crime de guerre? Et est-ce respecter les conventions internationales si 

des combattants se melent ades populations civiles, comme jadis auViet 

Nam et plus recemment au Rwanda?» 

Difficile de ne pas en convenir: ces questions pesent d'un poids 

non seulement juridique, mais aussi politique. Aux journalistes avertis, elles 

permettent de nommer et de qualifier juridiquement ce qu'ils sont en 

train de voir: crimes de guerre, crimes contre l'humanite ou pas. These 

sous-jacente du livre: un journaliste de terrain capable de definir juridi­

quement les violations des droits de I'homme auxquelles il assiste, eIevera 

Ie niveau de conscience du public et interpellera diffhemment les respon­

sables de ces exactions. 11 pourra ainsi - ne serait-ce que marginalement ­

brider les actes en train d'etre commis. 

L'intention est plus que louable, mais Roy Gutman Ie sait bien, 

Ie droit meme appuye par les medias ne peut evacuer la realite des rapports 

de force. Le massacre de milliers de Musulmans en juillet 1995 dans «la 

zone de securite» de Srebrenica s'est produit sous les yeux de la commu­

naute internationale. Et chacun - Ie commandement bosno-serbe qui en 

donna l' ordre, les diplomates, les journalistes et Ie public - savait que ce 

qui etait en train de se commettre relevait au moins d'un crime de guerre, 

sinon d'un crime contre I'humanite, voire d'un genocide, comme l' etablira 

1 Traduction des citations par I'auteur de la 
presente recension. 
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un peu plus tard l'acte d' accusation du Tribunal penal international pour 

l'ex-Yougoslavie a l'encontre du general Ratko Mladic et du leader 

bosno-serbe Radovan Karadzic. De quoi temperer la foi dans la force de 

denonciation des medias et dans l'action de la justice internationale. En 

1'occurrence, ce n 'est pas le fait que des journalistes savaient qu'il s'agissait 

la d'un acte condamnable qui aurait pu freiner en quoi que ce soit le gene­

ral Mladic ou les executeurs du genocide rwandais. Dans ce ouvrage 

meme,Jonathan Randall rappelle qu'Ali Hassan Majid, cousin de Saddam 

Hussein et responsable des bombardements chimiques irakiens qui firent 

au moins 60000 victimes kurdes, s' etait exclame peu apd:s son forfait: 

«Qui va dire quelque chose de toute maniere? La communaute interna­

tionale? Qu'el1e aille se faire voir !» 

Reste qu'a l'heure ou 1'ONU s'est dotee de deuxTribunaux 

penaux internationaux et que, pour la premiere fois, un chef d 'Etat en 

exercice - le president Slobodan Milosevic - a ete mis en accusation, la 

dimension dissuasive du droit n'est pas toujours vaine et les medias peu­

vent y contribuer avec force. Ainsi, comme le rappelle cet ouvrage, des sol­

dats et des officiers israeliens ont ete juges et condamnes pour avoir voulu 

« casser des os» de Palestiniens. L'affaire avait pu etre prouvee par des 

images de television. 

Mais l'efficacite des instruments juridiques a ses limites. Ainsi, le 

haut commandement americain a reconnu que le bombardement en 1991 

de la ville de Basrah, en Irak, par des B-S2 etait generalise. Le premier 

Protocole additionnel aux Conventions de Geneve, codifie en 1977, 

condarnne les bombardements sans discriminatation de lieliX au se trouve 

une population civile. Cependant, les Etats-Unis avaient estime que cette 

attaque etait legale, car elle avait pour cible les combattants de la Garde 

republicaine irakienne. D'autres pays ne se donnent guere la peine de 

«tordre» le droit pour trouver une interpretation qui leur convienne. Dans 

Crimes cifTM:tr, l' article de Barry Renfrew sur la bataille livree a Grozny par 

l'armee russe est edifiant. 11 ressemble a un exercice de casuistique: ({ Selon 

le droit international, la volonte des Russes de prendre Grozny etait justi­

fiee, car il s'agissait de la base rebelle dotee de cibles militaires legitimes, 

qu'il y ait ou non des civils. Le fait que les Tchetchenes aient fortifie de 

larges sections de la ville en faisait des cibles legitimes en depit de la pre­

sence des civils », ecrit-il avant d'ajouter :« Cependant, si beau coup de civils 

perirent, ce n' est pas tant du fait des bombardements russes que du fait 
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qu'ils servaient de boucliers humains aux yeux des militaires tchetchenes. 

Toutefois, la destruction de toute la ville par l'annee russe etait illicite, car 

faite sans discrimination. » Que penser de tout cela, si ce n 'est rejoindre la 

conclusion de l'auteur: «Parler du droit de la guerre ades commandants 

russes et tchetchenes, particulierement ceux qui envoyaient leurs propres 

honunes au massacre jour apres jour, relevait du non-sens.» 

Dans cette perspective, Ie livre Crimes q{War n' est pas vain. n 
permet aux reporters de replacer les evenements auxquels ils assistent dans 

une perspective plus large, de les fonder juridiquement (crimes ou pas) et 

d'eviter l'effet de normalisation que toute situation, y compris de guerre, 

tend a creer. A terme, il permet sans doute, comme Ie croit Richard 

Goldstone, premier procureur des deuxTribunaux penaux internationaux, 

« de mieux conscientiser Ie public ». Reste que Ie sentiment qui prevaut a 
la lecture de l'ouvrage est celui d'un paradoxe trop bien connu: il 

demontre ala fois la necessite que les journalistes soient conscients du droit 

de la guerre et des Conventions de Geneve, mais fait aussi la demonstra­

tion de la difficulte du droit abrider la barbarie. Un travail de Sisyphe. 

PIERRE HAZAN 

journaliste aLiberation et au Temps 

Geneve 

Sylvain Vite 

les procedures internationales d'etablissement 
des faits dans la mise en reuvre du droit 
international humanitaire 
Editions Bruylant/ Editions de l'Universite de Bruxel1es, 

Bruxel1es, 1999, XXI et 485 pages 

Les faits sont ala base de toute application du droit. Toutefois, il 
arrive souvent que les parties en conflit ne peuvent se mettre d'accord sur 

une situation de fait,les allegations de l'une ace sujet etant contestees par 

l'autre. Done, pour faire respecter Ie droit, il peut se reveler indispensable 

d' etablir les faits au prealable. 
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La presente these de doctorat est la premiere etude approfondie 

sur les diverses procedures internationales d'enquete destinees apromou­

voir la mise en reuvre du droit international humanitaire. Dans ce cadre,la 

Commission internationale d'etablissement des faits (CIEF), creee selon 

l'article 90 du premier Protocole additionnel aux Conventons de Geneve 

(du 8 juin 1977),joue un rale eminent en tant que mecanisme perma­

nent de contrale du respect et de l'application des regles humanitaires. 

Mais il est aussi vrai que la Commission n'a que peu fait jurisprudence, 

pour la simple raison qu'elie n'a encore ete saisie d'aucune requete visant a 
engager une procedure formelie d' etablissement des faits. 

Cependant,la pratique internationale sur Ie plan des droits de 

I'homme et du droit international humanitaire - plus precisement celie 

des institutions de contrale du respect des droits de I'homme, celie des 

organes onusiens et celie des nombreuses organisations non gouverne­

mentales - se fonde sur des principes directeurs et sur des techniques 

eprouvees qui peuvent servir de guide utile et precieux pour Ie futur tra­

vail de la Commission. En efTet, l'un des merites de la presente monogra­

phie est d' avoir compile et evalue cette vaste son1IDe d' experience, afin de 

la mettre ala disposition de la Commission et de la communaute interna­

tionale. C'est pourquoi Ie professeur Luigi Condorelli a souligne ajuste 

titre, dans sa preface, que 1'0uvrage est tourne vers l'avenir plutat que vers 

Ie passe. 

Dans une premiere partie,l'auteur examine Ie cadre et Ie fonde­

ment de la competence, ainsi que les organes et 1'0bjet de l'etablissement 

des faits dans Ie d0111.aine du droit international humanitaire. La deuxieme 

partie est consacree al'etude du processus d'etablissement des faits. Elle 

traite surtout du declenchement du processus, de sa reglementation, de la 

recherche et de l' examen des preuves, enfin, du rapport qui doit etre pre­

sente ala fin de l' enquete. En outre, Vite traite des questions de la coordi­

nation des procedures et de la cooperation entre les divers acteurs; de 

meme, il etudie l'impact direct de I'etablissement des faits sur I'opinion 

publique internationale, sur la prevention et la cessation des violations et 

sur la reconciliation des belligerants. II conclut sur l'impact indirect pos­

sible d'une telie enquete. 

Vite presente une etude d'une remarquable profondeur, qui 

incite Ie lecteur adevelopper les idees exposees. Mon compte rendu ne 

permet cependant que quelques breiS commentaires. 
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A propos du fondement de la competence de la CIEF, l'auteur 

se prononce en faveur d'une cooperation entre les Nations Unies et la 

Commission. On sait que cette derniere n'est pas opposee a cette idee, 

malgre Ie fait qu'il s'agit d'une question fondamentale qui genere toute 

une serie de problemes. Toutefois, du point de vue pratique, une telle 

cooperation ne depend pas uniquement de la disponibilite de la 

Commission, mais bien, dans une large mesure, de la volonte des organes 

onusiens eux-memes. Or,jusqu'a present, ceux-ci n'ont pas manifeste 

beaucoup d'interet a cet egard. 

L'attitude des Nations Unies semble etroitement liee au pro­

bleme de la «politisation » des procedures relatives au droit humanitaire 

(pp. 129 et suiv.), dont l'auteur pretend qu'elle «est une realite que l'on 

peut regretter, mais dont il faut tenir compte». Par ailleurs, il est difIicile de 

suivre l'auteur dans son raisonnement, lorsqu'il dit que la responsabilite 

materielle de l'enquete «devrait rester a 1'ecart des enjeux politiques», et 

que la «seule recherche des preuves doit echapper aux pressions directes 

des gouvernements, puisqu'elle porte essentiellement sur des donnees de 

fait» (p. 132). Mais, dans la plupart des cas, les faits font partie du jeu poli­

tique. C'est donc l'independance de l'enqueteur par rapport a tout 

controle d'un organe politique qui donne la meilleure garantie d'in1.partia­

lite. Ala lumiere de 1'experience des conflits les plus recents, do nt, surtout 

ceux de l'ex-Yougoslavie, il faut admettre qu'il y a eu, a plusieurs reprises 

des manifestations de me£iance envers 1'ONU, accusee de ne pas avoir 

montre l'in1.partialite et la neutralite necessaires dans Ie domaine du droit 

humanitaire. Par consequent, une cooperation entre la CIEF et les Nations 

Unies ne serait concevable qu'i la condition que la Commission garde son 

identite distincte, son independance et son impartialite totales. 

Vite critique avec raison la distinction terminologique, dans Ie 

Statut du Tribunal international pour l'ex-Yougoslavie, entre les infractions 

graves aux Conventions de Geneve et au Protocole I, d'une part, et <des 

violations graves des lois et coutumes de la guerre», d'autre part. Une dis­

tinction qui, malheureusement d'ailleurs, a ete retenue dans Ie Statut de 

Rome. L'auteur se prononce en faveur d'un seul concept, notanm1.ent celui 

de crime de guerre (p.151).En effet,la multiplication des notions se rappor­

tant au meme concept va a l'encontre de toute regIe technique de codifica­

tion et donne lieu a la confusion. Mais la logique du legislateur international 

n'obeit pas toujours a la rigueur linguistique du legislateur nationaL 
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Pour conclure, il faut souligner que la pn':sente etude est une 

contribution importante ala theorie et ala pratique de l'etablissement des 

faits dans Ie cadre du droit international humanitaire. Eile est bien structu­

ree, sur la base d'une conception claire et nette. Eile merite en tout cas 1'at­

tention aussi bien des erudits de la theorie du droit humanitaire que des 

praticiens de la procedure de I'enquete. 

ERICH KUSSBACH 

ancien ambassadeur d'Autriche 
Membre de la Commission internationale 
d'etablissement des faits 

William G. O'Neill 

AHumanitarian Practitioner's Guide to 
International Human Rights Law 
Occasional Paper No. 34, Thomas J. Watson Institute for 

International Studies, Providence (Rhode Island), 1999, 

80 pages 

Human rights law, law of armed conflict (or international 

humanitarian law) and refugee law constitute the international legal para­

meters which are becoming ever more inlportant in today's armed con­

flicts, especially in determining political demarches, military interventions 

and humanitarian actions which the international community wishes to 

undertake in response to humanitarian crises. The latest of the publications 

of the Humanitarianism and War Project, an independent policy initiative 

supported by a number ofUN organizations, governments, NGOs and 

foundations, sets forth the content of these three bodies of international 

law and addresses some issues that are of importance to their application. 

The text is written by an internationalla\;vyer for people who 

work in the humanitarian field and is intended to serve them as a guide 

when it comes to placing humanitarian activities within the context of 

human rights laws, international humanitarian law and refi1gee law. The 

author,William G. O'Neill, has extensive field experience in various parts 
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of the world and with diverse international governmental and non­

governmental organizations. He has structured his short and very readable 

guide in two halves. 

In the first four chapters he tells the history and presents the 

content of the three bodies of international law in a simple, understandable 

fashion. The objective of this part of the Humanitarian Practitioner's Guide is 

to promote a better understanding of the legal framework in which today's 

humanitarian activities are taking place. In such a brief presentation it is 

not possible to go into all legal instruments in detail. The question is 

whether a restricted, somewhat superficial knowledge of the applicable 

law can suffice when attempting to integrate it into the operational 

approach of a humanitarian organization. Seen in this light, the descriptive 

part ofthe booklet certainly serves as a first introduction, but is not enough 

to equip a person or an organization with the essential information 

required to intervene credibly and professionally on the basis of the rele­

vant international law. It should be borne in mind not only that govern­

ments and many specialized NGOs (including local ones) have become 

well versed in international law, but also that the subjects of "human 

rights" have become highly politicized and controversial or - as the 

author himself says - are regarded by many as "political and confronta­

tional intrusions". For many years the ICRC has therefore opted to incor­

porate experts in international humanitarian law into its think tanks and 

operational teams, and to include them in consultations when opening a 

dialogue with civilian and military authorities on the dissemination of 

international humanitarian law, its application and respect for it. This 

approach has proved useful and given the organization a privileged posi­

tion as an expert on the subject. 

At the end of the presentations of each of the three particular 

bodies of laws, the author - quite rightly so - states that the main 

challenge remains the acceptance, implementation and enforcement of the 

obligations by the parties to the conflict. Except for some observations on 

international humanitarian law, he does not examine further the reasons 

for this fact. He believes that the changed nature of armed conflicts, the 

proliferation of arms and the disintegration of armed groups lead to 

non-respect for the rules applicable in armed conflict. This observation 

is undoubtedly correct. As far as refugee law and human rights laws 

are concerned, the author could have enlarged upon a tendency 
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observed among States to shy away from referring to binding international 

instruments. 

In the second part of the guide (Chapters 5 and 6) the author 

addresses many of today's important challenges and gives an interesting 

outlook on future developments of international law protecting the per­

son. He discusses for example the ongoing debate on the universality of 

human rights law, stressing that one of its core principles, namely non­

discrimination, must be upheld in all circumstances. He also addresses the 

consequences of the creation of the International Criminal Court and 

the impact it might have on respect for international law. He then draws 

the reader's attention to the dilemma which might possibly arise for a 

humanitarian organization when it has to choose between an "opera­

tional" and a "legalistic" approach. Are the two compatible? Can an orga­

nization both gain and maintain access to the victims and provide them 

with assistance and protection while sharing information on violations 

and abuse with an international court (or local court for that matter) ? Or 

shall we ·see a specialization within the community of humanitarian orga­

nizations and a redistribution of their functions? Without providing final 

answers, the author pleads in any case in favour of an effective division of 

labour. In his discussion, O'Neill does not raise the question of how far 

"justice" and "peace" are interrelated when it comes to resolving an 

armed conflict. Several experiences have shown that peace negotiations 

can hardly resolve an armed conflict that has not ended in a clear- cut 

winner/loser situation, unless amnesty is granted to some or all of the 

players involved in the conflict even though they may have committed 

serious crimes. At the same time it has been seen that lasting peace can 

ensue only when all survivors have been able to gain satisfaction in their 

clainl for justice. 

O'Neill identifies and raises many valid questions, but does not 

provide final answers. There are none for the time being. The text (espe­

cially in the second part) is full ofillustrative and recent examples. Although 

the author succinctly addresses the question of universality and indivisibil­

ity, the text seems to be primarily intended for members of international 

humanitarian organizations acting outside their own context, and not for 

local human rights NGOs. The booklet thus unfortunately does not 

directly contribute to the building ofa strong civil society that would inte­

grate the three bodies oflaw. 
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The Humanitarian Practitioner's Guide is highly relevant at our 

time, when States and other players on the international scene commonly 

conunit serious violations and abuse of international law protecting the 

individual in situations of armed conflict or internal tensions. Current 

times are also marked by a trend toward intervention in internal conflicts 

by outside armed or political forces (with or without a United Nations 

mandate), with a view to restoring respect for international human rights 

and/or hwnanitarian law.Today's ultimate challenge for the community of 

humanitarian organizations is to maintain its credibility in the perception 

of all concerned through operational independence and impartiality. The 

Humanitarian Practitioner's Guide to International Human Rights Law is a use­

ful contribution to the training ofpersonnel for humanitarian organiza­

tions, preparing them to meet that challenge more effectively. 

RETO MEISTER 

Head of Operations 
for Latin America and the Caribbean 
ICRC 
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Publications recentes - Recent publications 

Abdelwahab Biad, Droit international humanitaire, Collection {( mise au 

point », Editions ellipses, Paris, 1999, 122 pages 

Andreas v. Block-Schlesier, Zur Frage dey Akzeptanz des humanitiiren 

Volkerrechts am Ende des 20. Jahrhunderts, Nomos Verlagsgesellschaft, 

Baden-Baden, 1999, 161 pages 

Jean-Claude Favez, The Red Cross and the Holocaust, Cambridge, 1999 

Hisakazu Fujita/lsomi Suzuki/Kantaro Nagano (eds.), War and Rights if 
Individuals: Renaissance if Individual Compensation, Tokyo, 1999, 

296 pages (in Japanese and English) 

Philippe Ryfinan, La question humanitaire: Histoire, prob/ematiques, acteurs et 

enjeux de l'aide humanitaire internationale, Editions ellipses, Paris, 1999,208 

pages 

Michael N. Schmitt, Leslie C. Green (eds.), The Law ifArmed Conflict: Into 

the Next Millenium, International Law Studies,Vol. 71, N aval War College, 

N ewport, R .I., 1998,535 pages 

A collection of essays 

The International Criminal Court, The Making if the Rome Statute: Issues, 

Negotiations, Results, Roy S. Lee (ed.), Kluwer Law International, The 

Hague/London/Boston, 1999 

Proces-verbaux des seances du Comite international de la Croix-Rouge - 1863­

1914, Jean-Franc;:ois Pitteloud (ed.), Societe Henry Dunant/Comite 

international de la Croix-Rouge, Geneve, 1999,857 pages 

Respecter etJaire respecter Ie droit international hUl11anitaire, Guide pratique a 
l'usage des parlementaires, CICR et Union interparlementaire (eds.), Geneve, 

1999, 104 pages 

RespectJor International Humanitarian Law, Handbook Jor Parliamentarians, 

ICRC and Inter-Parliamentary Union (eds.), Geneva, 1999, 104 pages 
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International Committee ofthe Red Cross 
Training Seminar on International Humanitarian law for 
University Teachers 

The ICRC, assisted by a generous grant from the Hauser Foundation, will 
hold a training seminar on international hwnanitarian law for full-time uni­

versity teachers who are already teaching public international law or human 

rights and are ready to make a commitment to teaching international huma­

nitarian law at their respective universities. 

The seminar, held jointly with the Graduate Institute ofInternational 

Studies, will take place in Geneva on 7-12August 2000 (arrival 6 August, depar­

ture 13 August). 

The co-directors ofthe seminar will be ProfessorTheodor Meron ofNew 

York University Law School and of the Graduate Institute ofInternational 

Studies and MrAntoine Bouvier, Legal Adviser at the ICRC.The language of 

instruction will be English.The instructors will be academics, ICRC specia­

list~ and practitioners. The seminar will cover international humanitarian law, 

relevant aspects ofhuman rights law and international crirninallaw applicable 

in international and internal armed conflicts (including topics such as histo­

rical development, types ofconflicts, the law ofGeneva, the law oIThe Hague, 

prisoners ofwar, occupation, hurnanitarian assistance, customary law, war crin1es 

and responsibility), the place ofinternational hUll1anitarian law in general inter­

national law and teaching methods. Each participant will be provided with a 

course book to assist in his or her future teaching activities. 

The organizers will provide the participants with APEX-type airfare to 

Geneva and living expenses for their stay: 

Applications for the seminar, including full CV and list ofpublications, a 

statement explaining the candidate's interest in and plans for teaching inter­

national humanitarian law and two recommendations, must reach Mrs Isabelle 

Gerardi, Graduate Institute ofInternational Studies, 132 rue de Lausanne, P.o. 
Box 36, 1211 Geneva 21, Switzerland, by 15 February 2000. Places are limit­

ed to thirty participants. Applicants will be notified ofthe result oftheir appli­

cations by the end ofApril 2000. ICRC COMMUNICATION DIVISION 
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How Does Law Protect in War? 
Cases, Documents and Teaching Materials on 
Contemporary Practice in International 
Humanitarian Law 
by Marco Sassoli and Antoine A. Bouvier, International Committee 

of the Red Cross, Geneva, 1999, 1493 pages, 

70 Swiss Francs (USD 45) 

How Does L:!w Prated in VVczr? is the first publication to provide uni­

versity teaching staff, practitioners ofall kinds and students with the most 

updated and comprehensive selection ofdocuments on international hwnan­

itarian law. Its main purpose is to show that international hwnanitarian law is 

relevant in contemporary practice and that its provisions contain answers to 

the hwnanitarian problems ofmodem armed conflicts. 

Part I outlines the various issues arising under international human­

itarian law. 

Part II reproduces 193 cases. Each case includes extracts from judg­

ments by national or international tribunals, resolutions ofthe Se=ity Council, 

media reports, or docwnents published by the ICRC or NGOs. 

Part III outlines curricula for university staff willing to set up a spe­

cial course on international humanitarian law or to incorporate it as part of 

another course. 

Orders to be sent to: 

International Committee of the Red Cross 

Public Information Centre, 

19, avenue de la Paix 

CH- 1202 Geneva, Sw.itzerland 

e-mail: dc_co~cip.gva@icrc.org 

fax: ++ 41227332057 

mailto:dc_co~cip.gva@icrc.org


Comite international 
de la Croix-Rouge 

Organisation impartiale, neutre et indepen-
dante, Ie Comite international de la Croix-
Rouge (CICR) a la mission exclusivement 
humanitaire de proteger la vie et la dignite 
des victimes de la guerre et de la violence 
interne, et de leur porter assistance_II dirige 
et coordonne les activites internationales 
de secours du Mouvement dans les situa-
tions de con flit II s'efforce egalement de 
preven ir la souffrance par la promotion et 
Ie renforcement du droit et des principes 
humanitaires universels_Cree en 1863, Ie 
ClCR est aI'origine du Mouvement interna-
tional de la Croix-Rouge et du Croissant-
Rouge_ 

CORNELIO SOMMARUGA 
president 
President 
JAKOB KELLENBERGER 
president elu 
President-elect 
ANNE PETITPIERRE 
vice-presidente 
Vice-President 
JACQUES FORSTER 
vice-president permanent 
permanent Vice-President 
RENEE GUISAN 
PAOLO BERNASCONI 
LISELOTIE KRAUS-GURNY 
SUSY BRUSCHWEILER 

International Committee 
of the Red Cross 

The International Committee of the Red 
Cross (iCRC) is an impartial, neutral and in-
dependent organization whose exclusively 
humanitarian mission is to protect the lives 
and dignity of victims of war and internal vi-
olence and to provide them with assistance_ 
It directs and coordinates the international 
relief activities conducted by the Movement 
in situations of conflict It also endeavours 
to prevent suffering by promoting and 
strengthening international humanitarian 
law and universal humanitarian principles_ 
Established in 1863, the ICRC is at the ori-
gin of the International Red Cross and Red 
Crescent Movement 

JACQUES MOREILLON 

RODOLPHE DE HALLER 

DANIEL THURER 

jEAN-FRANC;OIS AUBERT 

GEORGES-ANDRE CUENDET 

ERIC ROETHLISBERGER 
ERNST A_ BRUGGER 

JEAN-ROGER BONVIN 

JAKOB NUESCH 

PETER ARBENZ 

ANDRE VON Moos 

OLIVIER VODOZ 

GABRIELLE NANCHEN 
JEAN DE (OURTEN 

JEAN-PHILIPPE ASSAL 



DECEMBRE 1999 DECEMBER 1999 VOLUME 81 N° 836 

Dans ce numero In this issue 

ISSN 1560-7755  


	Cover Page
	Title Page
	Table of Contents
	Editorial
	A Note from the Editor
	Même la guerre a des limites... Par CORNELIO SOMMARUGA
	Significance of the Geneva Conventions for the contemporary world. By DIETRICH SCHINDLER
	Résumé - L'importance des Conventions de Genève pour le monde moderne

	The "failed State" and international law. By DANIEL THŰRER
	Résumé - L'«Etat destructure» et le droit international

	Economic sanctions: legal and policy constraints. By ANNA SEGALL
	Résumé - Sanctions économiques: contraintes juridiques et  politiques

	Superior orders and the International Criminal Court: Justice delivered or justice denied. By CHARLES GARRAWAY
	Résumé - Ordres supérieurs et Cour pénale internationale: justice rendue ou déni de justice

	Respect du droit international humanitaire par les forces des Nations Unies. Quelques commentaires à propos de la Circulaire du Secrétaire général des Nations Unies du 6 août 1999. Par ANNE RYNIKER
	Abstract - Observance by United Nations forces of international humanitarian law: comments on the Secretary General's Bulletin of 6 August 1999

	Respect du droit international humanitaire par les forces des Nations Unies. Nations Unies, Circulaire du Secrétaire général ST/SGB/1999/13,6 août 1999
	Observance by United Nations forces of international humanitarian law. United Nations, Secretary-General's Bulletin STISGB/1999/13, 6 August 1999
	Conférence internationale de la Croix-Rouge et du Croissant-Rouge/International Conference of the Red Cross and Red Crescent 
	Conférence internationale de la Croix-Rouge et du Croissant-Rouge: un plan d'action pour l'humanitaire. Par YVES SANDOZ 
	Keynote address by LOUISE FRĒCHETTE, Deputy Secretary-General of the United Nations
	Keynote address by DR ASTRID N. HEIBERG, President of the International Federation of Red Cross and Red Crescent Societies
	Keynote address by CORNELIO SOMMARUGA, President of the International Committee of the Red Cross
	XXVIIe Conférence internationale de La Croix-Rouge et du Croissant-Rouge, Genève, 31 octobre -  6 novembre 1999. Résolutions 
	Le droit international humanitaire au seuil du troisième millénaire: bilan et perspectives. Par CORNELIO SOMMARUGA, président du Comité international de la Croix-Rouge   

	Croix-Rouge et Croissant-Rouge/Red Cross and Red Crescent
	Conseil des Délégués, Genève, 29-30 octobre 1999
	Council of Delegates, Geneva, 29-30 October 1999
	Commission permanente de la Croix-Rouge et du Croissant-Rouge

	Comité international de la Croix-Rouge/International Committee of the Red Cross
	Cornelio Sommaruga, Président du Comité international de la Croix-Rouge (1987-1999)
	Cornelio Sommaruga, President of the International Committee of the Red Cross (1987-1999)
	Cornelio Sommaruga: la force de la conviction. Par JACQUES FORSTER
	Composition du Comité international de la Croix-Rouge
	Nouveau directeur du droit international et de la communication
	New Director for International Law and Communication

	Faits et documents/Reports and documents
	Ratification des Protocoles additionnels aux Conventions de Genève du 12 août 1949 par la République du Nicaragua
	Ratification of the Protocols Additional to the Geneva Conventions of 12 August 1949 by the Republic of Nicaragua
	Déclaration du Panama selon l'article 90 du Protocole I
	Declaration of Panama in accordance with Article 90 of Protocol I
	Decision by the International Criminal Tribunal for the former Yugoslavia concerning testimony by ICRC personnel

	Livres et revues/Books and reviews
	Judith Gardam (ed.): Humanitarian Law
	Roy Gutman and David Rieff (eds): Crimes of War - What the public should know
	Sylvain Vité: Les procédures internationales d'établissement des faits dans la mise en œuvre du droit international humanitaire
	William G. O'Neill: A Humanitarian Practitioner's Guide to International Human Rights Law
	Publications récentes - Recent publications

	Divers/Miscellaneous
	International Committee of the Red Cross Training Seminar on International Humanitarian Law for University Teachers
	How Does Law Protect in War? Cases, Documents and Teaching Materials on Contemporary Practice in International Humanitarian Law




