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INTRODUCTION

THE TABLE OF AMENDMENTS is a compilation of the draft amendments
to the International Committee of the Red Cross (ICRC) draft
Additional Protocols to the Geneva Conventions of August 12, 19u48;
contains all the draft amendments that were submitted formally in
writing during the four sessions of the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts.

it

The Table of Amendments comprises volumes III and IV of the
Official Records of the Conference. Volume III, part one of the
table, contains amendments submitted to draft Protocol I and the Annex
thereto, and volume IV, part two of the table, amendments submitted to
draft Protocol II, four annexes to the Table of Amendments containing
particular amendments to the draft Additional Protocols and a number
of information documents. An introduction and a comparative table of
the titles of the articles of the draft Protocol is included in each
volume. In the first part of the comparative table, the numbers and
titles of the articles of the ICRC draft Additional Protocols are set
out against those of the corresponding articles proposed or approved
by the main Committees and of those of the articles adopted in the
Final Act, and in the second part the titles of the articles of the
Final Act are listed against those of the ICRC draft or of the proposed

new articles in which they originated.

The amendments are reproduced under the titles of the articles to
which they were submitted, either those of the articles of the draft
Additional Protocols or those of new articles proposed during the
Conference. To facilitate the use of the table, whenever articles 1in
the Final Act bear a different number or title from those first pro-
posed for them, the number or title in the Final Act is given in a

footnote.

The amendments are arranged in the chronological order in which
they were submitted. In some cases, where articles were radically
changed or replaced by new articles in the course of the Conference,
explanatory notes have been added to facilitate the identification of
the amendments and the articles to which they relate.

The names of the countries sponsoring amendments are those borne
by the countries concerned at the time the amendments were submitted.

In volume IV, the Philippines proposal for a draft code of
international crimes and procedure in violations of the Conventions and
the Protocol is reproduced as an annex (Annex I to the Table of Amend-
ments) in compliance with the request of the Philippines delegatlon

(CDDH/I/346).



Annex II to the same volume contains the amendments submitted by
the Republic of Viet-Namj Annex III contains proposed amendments to
draft Protocol I submitted by the Democratic Republic of Viet-Nam, and
Annex IV amendments to draft Protocol II as a whole submitted by
Canada. ' -

The four Annexes to the Table of Amendments have been placed in
chronological order according to the date of submission of the first
amendment in the annex (Annexes I and II) or the date when the proposal
was made (Annexes III and IV).

The Annexes are followed by a number of information documents
submitted for the attention of the Conference by various governments,
governmental and non-governmental organizations, and other bodies.

In the Russian version of the table, as in the other volumes of
the Official Records of the Diplomatic Conference, documents submitted
at the first session are reproduced in English, since Russian was not
an official working language untile the second session of the Confer-
ence, As there was no official translation into Russian of the ICRC
draft Additional Protocols, the titles of the ICRC articles also are
given in English.

An index of the titles in English of the articles in the ICRC
draft Additional Protocols and the Final Act and of the articles
proposed or adopted in the maib Committees is included in the English
version of the Table of Amendments and in volume XVII of the Official
Records of the Conference.

- vi -



I. PROTOCOL II - COMPARATIVE TABLE OF
TITLES OF ARTICLES

1. Draft Additional Protocol II

(ICRC) - Committee texts -

Final ACt . v i eeeeeneeeens ix-x11
2. Final Act - Draft Additional

Protocol ITI (ICRC)..vevennn. R111-%XV

- yvii -
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IT. AMENDMENTS TO DRAFT ADDITIONAL PROTOCOL II
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DRAFTT PROTOCOL ADDITIONAL TQ THE GENEVA CONVENTIONS

OF 12 AUGUST 1949, AND RELATING TO THE PROTECTION
OF VICTIMS OF NON-INTERNATIONAL ARMED CONFLICTS

PREAMBLE
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-fourth plenary meeting, on 7 June 1977)

No amendments were submitted to the Preamble.
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PART T - SCOPE OF THE PRESENT PROTQCOL*

CDDH/I/79 Brazil
21 March 1974
Original: French

Replace the words "PART I - SCOPE OF THE PRESENT
PROTOCOL" by the words "PART I - GENERAL PROVISIONS".

* Title in Final Act:; PART I - SCOPE OF THIS PROTOCOL.



NEW ARTICLE BEFORE ARTICLE 1

- RESPECT FOR THE PROTOCOL
(withdrawn)*

CDDH/I/37 " Canada
14 March 1974
Original: English

reading as follows:

"(a) The High Contracting Parties undertake to
respect and to ensure respect for the present Protocol in
all circumstances.

(b) Each Party to an armed conflict to which this

Protocol applies is responsible for ensuring compliance
with this Protocol by all persons subject to its control.”

(This amendment was withdrawn at the seventy-sixth meeting of
Committee I, on 17 May 1977.)

*  Provisional title proposed by the Secretariat.



ARTICLE 1 - MATERIAL FIELD OF APPLICATION
(adopted by Committee I at the second session
and by the Conference
at the forty-ninth plenary meeting, on 2 June 1977)

CDDH/I/26 Pakistan
11 March 1874
Original: English

Redraft Article 1 to read:

. The present Protocol which elaborates and
supplements Article 3 common to the four Geneva Conventions
of August 12, 1949, shall apply to all cases of armed con-
flict referred to in Article 3 occurring in the territory
of a High Contracting Party and in which:

(a) Organized armed forces engage in hostile acts
against the authorities in power and the authorities in
power employ their own armed forces in response.

(b) The hostilities are of some intensity and
continue for a reascnable period of time.

(¢) The armed forces opposing the authorities in
power occupy a part of the territory of the High Contrac-

ting Party.

(d) The armed forces opposing the authorities in
power are represented by a responsible authority and
declare their intention of observing the humanitarian rules
laid down in Article 3, common to the Geneva Conventions,
and in the present Protocol.

2. A High Contracting Party may recognize the
existence of a conflict not of an international character
in its territory before the conditions set out in para-
graph 1 are satisfied. In such an event it shall apply
rules laid down in Article 3, common to the Geneva Conven-
tions, and in the present Protocol.

3. The present Protocol shall not apply to situa-
tions of internal disturbances and tensions, inter alia
riots, isolated and sporadic acts of violence and other
acts of a similar nature.”
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Draft Protocol ITI, Article 1 (continued)

CDDH/1/30 Romania
12 March 1974
Original: French

1. Add the following clause at the end of paragraph 1:

"in cases where the State, on whose territory the
events are taking place, recognizes the existence of the
conflict, its character and its constituent elements."

2. Delete paragraph 3.

CDDH/I/32 Tndonesia
12 March 1974
Original: English

Amend paragraph 1 to read:

"l. The present Protocol shall apply to all armed
conflicts not covered by Article 2 common to the Geneva
Conventions of August 12, 1949, in which organized forces
under responsible command in the territory of a High
Contracting Party take up arms over a prolonged period
against the legitimate government and occupy a substantial
part of the territory of the High Contracting Party."”

CDDH/I/33 Spain
12 March 1974
Original: Spanish

Add the following words at the end of paragraph 1,
after the words "responsible command”.

"effectively exercised in such a way as to guarantee
its readiness and ability to observe and enforce observance
of the rules of humanitarian law in force."
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Draft Protocol II, Article 1 (continued)

CDDH/I/79 Brazil
21 March 1974
Original: French

CDDH/I/88

Redraft Article 1 as follows:

"Article 1, Scope of thegpresent Protocol

1. The present Protocol shall apply to armed con-
flicts not covered by Article 2 common to the Geneva
Conventions of August 12, 1949, relating to the protection
of victims of international armed conflicts, in which, on
the territory of a High Contracting Party:

(a) Organized armed forces or other organized armed
groups under a responsible and identifiable authority, and
clearly distinguished from the civilian population, perform
acts hostile to the established authorities to which the
latter respond by using their armed forces; and

(b) Forces hostile to the Government exert continuous
and effective control over a non-negligible part of the
territory.

2. The foregoing provisions do not modify the

conditions governing the application of Article 3 common to
the Geneva Conventions of 12 August 1949."

German Democratic Republic

11 September 1974

Original:

English
Redraft paragraph 1 as follows;

"l. The present Protocol which specifies and
supplements Article 3 common to the four Geneva Conventions
of August 12, 1949, shall apply to all armed conflicts
which in conformity with common Article 3 have not an
international character and take place between armed forces
or organized armed groups under responsible command."



CDDH/I/90 " German Democratic Republic
11 September 1974
Original: English

Delete paragraph 3,

CDDH/I/216 " Philippines
17 February 1975
Original: English

Amend the title to read:

"Article 1 - General field of application".

CDDH/TI/217 Ukrainian Soviet Socialist Republic
17 February 1875
Original: French

In paragraph 1, replace the words "in Article 2 common
to the Geneva Conventions of 12 August 1949" by the words
"in Article 1 of Protocol I additional to the Geneva
Conventions of August 12, 1949",

CDDH/I/218 Norway
17 February 1975
Original: English

Amend the Article to read:

"The present Protocol shall apply in the situations
referred to in Article 3 common to the Geneva Conventions
of 12 August 1949 for the Protection of War Victims."
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Draft Protocol II, Article 1 (concluded)

CDDH/I1/219 " Australia
18 February 1975
Original: English

In paragraph 1 insert after "... Article 2 common to
the Geneva Conventions of August 12, 19u49" the following
words: "as supplemented by Article 1 of the Additional

Protocol relating to the protection of victims of inter-
national armed conflicts."

CDDH/x/222 Lebanon
19 February 1975
Original: French

After the words "of August 12, 1949," insert the words
"or by Article 1 of Protocol I",

CDDH/I/231 " Philippines
26 February 1875

Original: English
Amend Article 1 to read:

". The present Protocol shall apply to all armed
conflicts covered by Article 3 common to the Geneva Conven-
tions of August 12, 1949, taking place between armed forces
of States Parties to the conflict, or between one armed
force against any organized group under a responsible
command.

2. The present Protocol shall not apply to situa-
tions of isolated and sporadic acts of violence and other
acts of a similar nature."

For amendment CDDH/I/7 submitted by the Republic of Viet-Nam, see
Annex II to the Table of Amendments.
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ARTICLE 2 - PERSQNAL FIELD OF APPLICATION
(adopted by Committee I at the second session
and by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/21 " Romania
11 March 1974
Original: French

1. In paragraph 1 after the words "The present Protocol
shall apply, without", insert the words "infringing the
rules of military discipline and without B

2. Delete paragraph 2,

CDDH/I/37 ‘Canada
14 March 1974
Original: English

Delete the whole Article and substitute the following:

"l. The present Protocol shall apply, without any
adverse distinction founded on race, colour, caste,
nationality, religion or faith, political opinion, sex,
social status or any other similar criteria, to all persons,
whether military or civilian, combatant or non-combazant,
affected by an armed conflict within the meaning of
Article 1.

2. Every person whose liberty has been restricted
for reasons relating to the armed conflict, shall be treated
in accordance with the provisions of Articles 8 and 10 until
released, or until convicted and all rights of appeal are
exhausted."

(This amendment was replaced by document CDDH/I/220 below.)
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Draft Protocol II, Article 2 (continued)

CDDH/I/79 " Brazil
21 March 1874
Original: French

Redraft Article 2 as follows:

"Article 2 - Beginning and end of application

1. Without prejudice to the provisions of Article 6
of the present Protocol, which shall apply at all times,
this Protocol shall apply from the beginning of any armed
conflict within the terms of Article 1, and recognized as
such both by the High Contracting Party on whose territory
the armed conflict i1s considered to exist and by the
authority to which the armed forces or groups opposed to
the Government are subject,

2. A High Contracting Party may announce its inten-
tion of applying the present Protocol, even if all the
conditions set forth in paragraph 1 of the present Article
are not fulfilled.

3. The present Protocol shall cease to apply upon
the general cessation of military operations, subject to
the provisions of Article 3, paragraph 2 of this Protocol."
(This amendment was withdrawn at the twenty-ninth meeting of
Committee I, on 17 March 1975.)

CDDH/I/216 " Philippines
17 February 1975
Original: English

Amend the title to read:

"Article 2 - Field of application as to persons"
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CDDH/1/220
18 February 1975
Original: English

Delete the whole Article and substitute the following:

"l. The present Protocol shall be applied without any
adverse distinction founded on race, colour, sex, language,
religion, political or other opinion, national or social
origin, property, birth or other status, any other similar
criteria (hereinafter referred to as 'adverse distinction'),
to all persons, whether military or non-military, combatant
or non-combatant, affected by an armed conflict within the
meaning of Article 1.

2. On conclusion of the conflict, every person whose
liberty has been restricted for reasons relating to the
conflict, as for example for having participated therein,
shall be treated in accordance with the provisions of
Articles 8 and 10 until released, or until convicted and all
rights of appeal are exhausted."

CDDH/U27 Pakistan
31 May 1977
Original: English

+ Substitute "5 and 6" for "8 and 10" in paragraph 2.
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ARTICLE 3 - LEGAL STATUS OF THE PARTIES TO THE CONFLICT
(adopted by Committee I at the second session
and rejected by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/7S " Brazil
21 March 1974
Original: French

Redraft Article 3 as follows:

" Article 3 - Personal field of application

1. The present Protocol shall apply to all persons,
whether military or civilian, combatant or non-combatant,
affected by an armed conflict within the meaning of
Article 1, without any adverse distinction based on race,
colour, religion or creed, sex, birth or fortune, or any
similar criterion.

2~ Even after the end of the armed conflict, all
persons whose liberty has been restricted for reasons
related to the armed conflict and who may not have been
released, and persons arrested for the same reasons, shall
continue to benefit from the provisions of Articles 8 and
10 until released."

(Renumber Article 3 of the ICRC draft and subsequent
Articles of draft Protocol TI). -

CDDH/I/223 Philippines
20 February 1875
Original: English

Amend Article 3 to read:

"The application of the provisions of the present
Protocol shall not affect the legal status of the Parties
to the conflict and their respective territories. Neither
shall such legal status be affected hy. any of the provisions
of the Geneva Conventions of August 12, 1949, and of the
Additional Protocol relating to the protection of victims of
international conflicts enforceable under special agreements
or by any agreements provided for in the Geneva Convenzions
and their Additional Protocols.™
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Draft Protocoel IT, Article: 3 (concluded)

CDDH/I/232 " Argentina
27 February 1975
Original: Spanish
Delete the phrase: "or that of the territories on

which they exercise authority".

CDDH/427 Pakistan
31 May 1977
Original: English

Delete this Article.
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ARTICLE 4 ~ NON-INTERVENTION *
(adopted by Committee I at the second session
and by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/23 Romania
11 March 1974
Original: French

Redraft Article 4 as follows:

"Nothing in the present Protocol shall be interpreted
in a manner to affect the sovereignty of States, or to
authorize third States to intervene in the armed conflict.'

-

1

CDDH/I/239 : " Iraq, Nigeria, Venezuela
18 March 1975
Original: English

In paragraph 2 of Article 4, delete the words "by
other States".

CDDH/I/240 " India
18 March 18765
Original: English

Add a new paragraph 3:

"3. Despite the foregoing, any external interference
in a non-international armed conflict as defined in
Article 1 of the present Protocol, shall be considered a
violation of the present Protocol, which will cease to
apply till such time as external interference is removed."

CDDH/427 Pakistan
31 May 1977
Original: English

Renumber as Article 3.

* Article 3 of the Final Act.
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ARTICLE 5 - RIGHTS AND DUTIES OF THE PARTIES TO THE CONFLICT
(adopted by Committee I at the second session
and rejected by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/35 " Australia
12 March 1974
Original: English

Delete the existing text of Article 5 and substitute
the following:

"The rights and duties which derive from the present
Protocol apply equally to all the Parties to the conflict."

CDDH/ 427 Pakistan
31 May 1977 EE—
Original: English

Delete the Article.
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PART II - HUMANE TREATMENT OF PERSONS 1IN

THE POWER OF THE PARTIES TO THE CONFLICT *

ARTICLE 6 - FUNDAMENTAL GUARANTEES **
(adopted by Committee I at the second and fourth sessions
and by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/37 Canada
14 March 1974
Original: English

1. At the end of paragraph 1, add the following phrase:
"founded on race, colour, caste, naticnality, religion or
faith, political opinion, sex, social status or any other
similar criteria".

2. ~ Make paragraph 3 a separate article entitled
"Protection of women".

CDDH/I1/92 Poland
1 October 1974
Original: French

1. Replace sub-paragraph 2(a) by sub-paragraph 2(a) of
Article 65 of draft Protocol I,

2. Add to paragraph 2 the provisions contained in sub-
paragraphs 2(b) and (c) of Article 65 of draft Protocol I.

CDDH/I/93 Finland
4 October 1974
Original: English

1. In paragraph 2 insert the following as sub-
paragraph (g): ,

"(g) measures of reprisal;".

2, Sub-paragraph 2(g) will then become sub-paragraph 2(h).

* Title in Final Act: PART IT - HUMANE TREATMENT.
**  Article 4 of the Final Act.
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Draft Protocol II, Article 6 (continued)

CDDH/I/24Y4 " Belgium
20 March 1975
Original: French

Replace paragraph 3 by the following:
"Women and children shall moreover be the object of

special respect and shall be protected, in particular
against any form of indecent assault."

CDDH/I/302 : International Committee of the Red Cross
23 April 1976 (suggested amendment)
Original: French

Proposal I

"Article 6 - Fundamental guarantees

1. (No change).

2. (No change).

3. Measures comparable with reprisals and violating

the provisions of this Protocol against the persons referred
to in paragraph 1 are prohibited.”

* Proposal TII

"Article 6 - Fundamental guarantees

1. (No change).

2. (No change).

3. Countermeasures violating the provisions of this

Protocol and taken against the persons referred to in
paragraph 1, even when intended to make the adverse Party
respect his own obligations, are prohibited."



Draft Protocol II, Article 6 (concluded)

CDDH/427 " Pakistan
31 May 1977
Original: English
1. Renumber as Article k4.
2. Add a new paragraph 3 to read:
"3. Children shall be provided with the care and aid
they require, and in particular:

(a) they shall receive an education, including
religious and moral education, in keeping with the wishes
of their parents, or in the absence of parents, of those
responsible for their care;

(b) all appropriate steps shall be taken to facili-
tate the reunion of families temporarily separated;

(¢) children below the age of fifteen years shall
neither be recruited in the armed forces or groups nor

~allowed to take part in hostilities;

(d) the special protection provided by this Article
to children below fifteen years of age shall remain applic-
able to them if they take a direct part in hostilities
despite the provisions of paragraph (c), and are captured.”
3. Delete paragraph 2(b) and renumber accordingly.

CDDH/430 Pakistan
2 June 1977 I
Original: English

Amend Article 4 (CDDH/427) as follows:

%. At the end of paragraph 1, after the full stop, add:
It shall not be ordered that there shall be no survivors."

2. Add the following as paragraph (e):

'"Measures shall be taken, if necessary, and whenever
possible with the consent of their parents or persons who by
law or custom are primarily responsible for their care, to
remove children temporarily from the area in which hos%ili—
ties are taking place to a safer area within the country and
ensure that they are accompanied by persons responsible for
their safety and well being."
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ARTICLE 6 bis - PROTECTION OF WOMEN
(adopted by Committee I at the second session
and rejected by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

See amendment CDDH/I/37 to Article 6.



ARTICLE 7 - SAFEGUARD OF AN ENEMY HORS DE COMBAT

NOTE. At the first session, it was proposed that Article 22
should become paragraph 1 of Article 7 (CDDH/I/37). Later
Committee I decided that paragraph 1 of Article 7 should be re-
drafted as new Article 22 bis (see page 69 below), and that para-
graph 2 of Article 7 should be included in Article 8 as paragraph 5
(CDDH/219/Rev.1l, para. 158). '

CDDH/I/257 United States of America
24 March 1975
Original: English

1. Revise paragraph 1 as follows:

"It is forbidden to make an adversary hors de combat
the object of attack. An adversary hors de combat is one
who no longer has any means of defence or has surrendered.
These conditions are considered to have been fulfilled, in
particular, in the case of an adversary who abstains from
any hostile acts and is not attempting to escape and who

(a) is unable to express himself, or
(b) clearly expresses an intention to surrender."
2. Move paragraph 2 to Article 8, amended as follows:

"Any Party to the conflict is free not to detain
combatants of the adversary whom it does not wish to hold,
after ensuring to the maximum extent of available means
that they are in a fit state to return to the adverse Party
without danger to their safety,”

2, Add the following new paragraph (which would replace
Article 22):

"It is forbidden to order any action in violation of
paragraph 1 of this Article, to threaten an adversary
therewith, or to conduct hostilities on such a basis."

See also amendment CDDH/I/37 to Article 22,



CDDH/I/37

ARTICLE 8 - PERSONS WHOSE LIBERTY HAS BEEN RESTRICTED *

(adopted by Committee I at the second session
and by the Conference

at the fiftieth plenary meeting, on 3 June 1977)

Canada

14 March 1974 \

Original:

%

English
Delete the whole article and substitute the following:

"1. Persons whose liberty has been restricted by
capture or otherwise for reasons relative to the armed
conflict, shall, whether they are interned or detained, be
treated humanely, in accordance with Article 6.

2. In addition, the Parties to the conflict shall
respect at least the following provisions:

(a) The wounded and sick shall be treated in
accordance with Article 12;

(b) 1If a Party to the conflict decides to send back
to the adverse Party those combatants it has captured, it
must ensure that they are able to make the journey safely.

3. The Parties to the conflict shall also respect
the following provisions within the limits of their
capabilities:

(a) The persons referred to in paragraph 1 shall be
accommodated in a manner affording reasonable safeguards as
regards health and hygiene and providing effective protec-
tion against the rigours of the climate and the dangers of

the armed conflict;

(b) They shall be provided with drinking water and
food sufficient to maintain their good health, and shall be
provided with, or permitted to obtain, adequate clothing;

(c) 1If female, they shall be accommodated separately
and shall be under the immediate supervision of women.
This does not apply te situations in which members of the
same family are in the same place of restriction;

(d) They shall be allowed to receive individual or
collective relief;

Article 5 of the Final Act.
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Draft Protocol II, Article 8 (continued)

CDDH/I/37

CDDH/I/Su4
4 October
Original:

(concluded)

(e) They shall be allowed to practise their religion
and to receive spiritual assistance from ministers of their

faith;

(£f) They shall be allowed to send and receive letters
and cards. The Parties to the conflict may limit the
number of letters and cards, if considered necessary;

(g) They shall be removed if the area of their
restriction becomes exposed to dangers arising from the
armed conflict, provided this can be accomplished in
conditions of adequate safety.

4. Measures of reprisals against the persons
referred to in paragraph 1 are prohibited.

5. Subject to temporary and exceptional measures
imposed by military necessity, the Parties to the conflict
shall facilitate visits to persons referred to in para-
graph 1 by an impartial humanitarian body such as the
International Committee of the Red Crogs."

Finland
1974
English

1. In sub-paragraph 2(b) replace the word "reasonable"
by the word "adequate”.

2. Insert the following as sub-paragraphs (d) and (e):

"(d) they shall have the benefit of periodical
medical examinations;

(e) they shall, if subjected to work, have the
benefit of adequate working conditions and safeguards in
particular as regards hours of labour and safety measures;
they shall not be employed on work of an unhealthy,
dangerous or humiliating nature;"

Sub-paragraph (d) will then become sub-paragraph (f).

3. Delete paragraph 4; paragraph 5 will then become
paragraph 4.
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Draft Protocol II, Article -8 (continued)

CDDH/I/236 " Germany, Federal Repubiic of

13 March 1975
Original: French

Amend Article 8 to read;:

1. All persons whose liberty has been restricted by
capture or arrest for reasons in relation to the armed
conflict shall, whether they are interned or detained, be
treated humanely in all circumstances, in accordance with

Article 6.

2. In addition, the Parties to the conflict shall
respect at least the following provisiorns:

(a) the wounded and sick shall be treated in
accordance with Article 12,

(b) measures of reprisals against the persons
referred to in paragraph 1 are prohibited;

(c) the persons referred to in paragraph 1 shall be
allowed to receive individual or collective relief;

(d) they shall be allowed to practise their religion;

(e) women shall be held in quarters separated from
men's quarters; they shall be under the immediate super-

vision of women. This does not apply to those cases where
members of the same family are in the same place of intern-
ment.

3. Subject to temporary and exceptional measures,

the Parties to the conflict

(a) shall allow the persons referred to in para-
graph 1 to send and receive letters and cards. The Parties
to the conflict may limit the number of such letters if they

deem in necessary;

(b) shall facilitate visits to the persons referred
to in paragraph 1 by an impartial humanitarian body such as
the International Committee of the Red Cross.

U, Within the limits of their capabilities, the
Parties to the conflict shall also respect the following
provisions:




Draft Protocol TII, Article 8 (continued)

CDDH/I/236 (concluded)

(a) the persons referred to in paragraph 1 shall be
accommodated in buildings or quarters which afford reason-
able safeguards as regards hygiene and health, and provide
efficient protection against the rigours of the climate and
the dangers of the armed conflict;

(b) they shall be provided with adequate supplies of
drinking water and with food rations sufficient to keep them
in good health; they shall be permitted to secure or to be
provided with adequate clothing;

(c) they shall be allowed to receive spiritual assis-
tance from chaplains and other persons performing similar
functions;

(d) places of internment and detention shall not be
set up close to the combat zone. The persons referred to
in paragraph 1 shall be evacuated when the places where they
are interned or detained become particularly exposed to
dangers arising out of the armed conflict, if their evacua-
tion can be carried out in adequate conditions of safety."

CDDH/I/245 Byelorussian Soviet Socialist Republic
20 March 1975 Ukrainian Soviet Socialist Republic
Original: Russian Union of Soviet Socialist Republics

CDDH/I/247

In paragraph 5, after "International Committee of the
Red Cross", add the words "or the national Red Cross
society".

" Holy See

21 March 1975

Original:

French
Replace the text of sub-paragraph 3(b) by the following:

"(b) they shall be allowed to practise their religion
and receive spiritual assistance from persons, such as
chaplains, performing religious functions."”
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Dra‘t Protocol II, Article 8 (continued)

CDDH/TI/26u " Belgium
25 March 1976
Original: French

To paragraph 4 of the amendment submitted by the
Federal Republic of Germany (CDDH/I/236), add a new sub-
paragraph (e) reading:

"(e) the Parties to the conflict shall establish and
communicate lists of persons whose liberty has been
restricted, in conformity with the provisions of Article 34

of the present Protocol.”

CDDH/427 : Pakistan
31 May 1977 —
Original: English

1. Renumber as Article 5,

2. Replace the introductory part of paragraph 1 by the
following:

"1. In addition to the provisions of Article 4, the
following provisions shall be respected as a minimum with
regard to persons deprived of their liberty for reasons
related to the armed conflict, whether they are interned or

detained:".
3. Replace sub-paragraph 1(a) by the followirg:

"(a) the wounded and the sick shall be respected,
protected and treated humanely and shall receive with the
least possible delay the medical care and attention required

by their condition;",

4. Replace the introductory part of paragraph 2 by the
following:

"2. Those who are responsible for the internment of
the liberty of the persons referred to in paragraph 1 shall
also, within the limits of their capabilities, respect the.
following provisions relating to them:".



Draft Protocol II, Article 8 (concluded)

CDDH/427 (concluded)
5. Replace sub-paragraph 2(b) by the following:

"(b) they shall be allowed to send and receive
letters and cards, the number of which may be limited by
competent authority if it deems necessary;".

6. Add sub-paragraph (e) to paragraph 2 as follows:

"(e) they shall not be subjected to any medical
procedure which is not indicated by the state of health of
the persons concerned, and which is not consistent with the
generally accepted medical standards applied to free
persons under similar medical circumstances."”

7. In paragraph 3 substitute "u4" for "6" appearing after
"Article" and substitute 4" for "5",
8. Delete paragraph 4.
9. Rénumber paragraph 5 as 4 and redraft as follows:
"y, In case it is decided to release persons deprived

of their liberty necessary measures to ensure their safety
shall be taken by those so deciding."

CDDH/432 Pakistan
2 June 1977
Original: English

Amend Article 5 (CDDH/427) as follows:
1. Reword sub-paragraph (a) as follows:

"The wounded and the sick shall be treated in accordance
with Article 8."

2. Delete sub-paragraph 2(e) and renumber the following
sub-paragraph accordingly.

For draft amendment CDDH/I/6 submitted by the Republic of Viet-Nam,
see Annex II to the Table of Amendments,
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ARTICLE 8 bis - INTERNED FAMILIES
(withdrawn)

CDDH/I/250 ’ " Canada
21 March 1875
Original: English
Add a new Article 8 bis:

"Article 8 bis - Interned families

Regardless of the provisions of Article 8, wherever
possible, interned members of the same family shall be
housed in the same premises and given separate accommodation
from other internees. Internees may request that their
children who are left at liberty without parental care shall
be interned with them and, except where compliance would be
contrary to the interests of the children concerned, it
shall be so granted.”

(This amendment was withdrawn by its sponsor. See document
CDDH/405/Rev.1, paragraph 123.)
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ARTICLE 9 ~ PRINCIPLES OF PENAL LAW
(incorporated in Article 10 by Committee I
at the third session)

CDDH/I/37 ‘Canada
14 March 1974
Original: English

Delete paragraphs 2, 3, 4 and 5.

(This amendment was withdrawn at the thirty-third meeting of
Committee I, on 20 March 1975.)

CDDH/I/89 German Democratic Republic
11 September 1974
Original: English

Amend paragraph 2 to read:

2. No one may be punished on account of any act or
omission contrary to a duty to act which was not an offence
under national or international law at the time when it was

committed."
CDDH/1/95 Poland
1 October 1974
Original: French
1. In paragraph 2 insert the words "prosecuted or" after

the words "No one may be".

2. Add the following words at the end of paragraph u:
"subject to subsequent and more favourable provisions".
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Draft Protocol II, Article 9 (concluded)

CDDH/I/248 Brazil
21 March 1975
Original: French
1. Amend the first paragraph of Article 9 to read:
"1. No one may be punished for an offence for which
he or she is not personally responsible; collective

penalties are prohibited."

2. Reword paragraph 4 of Article 9 on the lines of para-
graph 3(d) of Article 65 in Protocol I.

CDDiH/1/258 United States of America
24 March 1975
Origzinal: English

1. Begin the Article with introductory language applicable
to all its paragraphs, as follows: "With respect to
offences related to the conflict:".

2, Delete paragraph 3.

CDDH/I/262 Belgium, Netherlands, New Zealand
24 March 1875 »
Original: English/

French

Since this proposal (see amendment CDDH/I/262, page
below) to Article 10 takes up the contents of Article 9 of
the International Committee of the Red Cross draft,
Article 9 should as a consequence be deleted.

For amendments CDDH/I/4 and CDDH/I/58 submitted by the Philippines,
see Annex I to the Table of Amendments.
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ARTICLE 10 - PENAL PROSECUTIONS *
(adopted by Committee I at the third session
and by the Conference
at the fiftieth plenary meeting, on 3 June 1977)

CDDH/I/96 Poland
1l October 1974
Original: French

In paragraph 4, replace the words "shall not be
executed on pregnant women" by "shall not be pronounced or
executed on pregnant women".

CDDH/I/2u8 Brazil
21 March 1875
Original: French

At the end of paragraph 4 add the following sentence:
"No penal proceedings shall be taken and no sentence
pronounced against any person under sixteen years of age at
the time of the offence."

CDDH/I/249 India
21 March 1975
Original: English

Add the following introductory paragraph to Article 10:

"The application of this Article shall not prejudice
the right of a State to apply its national laws."

CDDH/I/251 Ttaly
21 March 1975
Original: French

Add the following sentence at the end of paragraph 6
of Article 10: '

"If no amnesty is granted, the authorities in power
shall consider, case by case, the possibility of remitting
the whole or part of the penalty inflicted during the
conflict."” ,

* Article 6 of the Final Act.
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CDDH/I/252 " Nigeria
21 March 1975
Original: English

1. ~Replace paragraph 1 by the following:

"1, No sentence shall be passed or penalty inflicted
upon a person found guilty of an offence in relation to the
armed conflict without previous judgement by a court whose

which offers the guarantees of independence and impartia-
lity which are generally recognized as essential, in
accordance with a procedure affording the accused the
necessary rights and means of defence."

2. Delete paragraph 6.
CDDH/I/259 " Canada

24 March 1975
Original: English

Replace Article 10 by the following:

"Article 10 - Penal provisions

1. No one shall be sentenced or punished for an
offence in relation to the conflict without previous judge-
ment pronounced by a court or a properly constituted tri-
bunal affording all the usual guarantees required by the
Rule of Law, which are generally recognized as essential,
including a procedure affording the accused the right to
defend himself or to be represented by counsel.

2. Representatives of the national Red Cross (Red
Crescent or Red Lion and Sun) Society, or branches thereof,
or body fulfilling the functions of such a Society and the
identification of which has been notified to and agreed by
the other party, shall have the right to attend the trial
of any accused person, unless the hearing is, as an
exceptional measure, to be held in camera.

3. A convicted person shall be advised of his rights
of appeal and petition, and of any time limits. In no
case shall he be denied any of the rights under the law

normally applicable.
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Draft Protocol II, Article 10 (continued)

CDDH/I/259 (concluded)

4, The death penalty pronounced on any person found
guilty of an offence in relation to the armed conflict shall
not be carried out until the conflict has concluded.

5. The death penalty shall not be pronounced for an
offence in relation to the armed conflict committed by
persons below / eighteen_/ / fifteen / years of age.

6. The death penalty shall not be carried out on
pregnant women or mothers of infants.

7. At the conclusion of the conflict, the authorities
in power shall endeavour to grant amnesty to as many as
possible of those who have participated in the armed con-
flict or whose liberty has been restricted for reasons
related to the armed conflict."

CDDH/I/260 Bulgaria, Byelorussian Soviet Socialist
24 March 1975 " Republic, Cuba, Czechoslovakia, Democratic
Original: English Republic of Viet-Nam, German Democratic

" Republic, Hungary, Mongolia, Poland,
Ukrainian Soviet Socialist Republic,
" Union of Soviet Socialist Republics

Add a new paragraph 7:

"7, Nothing in the present Protocol shall be invoked
to prevent the prosecution and punishment of persons charged
with crimes against humanity or who participate in the
conflict as foreign mercenaries.”

CDDH/I/261 Sweden
24 Marcn 1975 '
Original: English

1. Delete paragraphs 3 and 4 and ihsert as one paragraph:

"Tn no case of offences related to the armed conflict
shall the death penalty be imposed."”



Draft Protocol II, Article 10 (continued)

CDDH/I/261 (concluded)
2. '~ Delete paragraph 5 and insert as a new paragraph:

"No prosecution shall be carried out and no sentence
shall be passed only by reason of a person's taking part in
hostilities covered by the present Protocol, except where
the participation involved violations of the present
Protocol." '

CDDH/I/262 " Belgium, Netherlands, New Zealand
© 24 March 1975
Original: English/

French

Amend Article 10 to read:

". This Article applies to the prosecution and
punishment of criminal offences relating to the armed
conflict.

2. No sentence shall be passed or penalty executed

on a person found guilty of an offence except pursuant to a
conviction pronounced by a tribunal offering the essential
guarantees of independence and impartiality. In particular:

(a) the procedure shall afford the accused before and
during his trial the necessary rights and means of defence;

(b) no one may be punished for an offence he or she
has not personally committed; collective penalties are
prohibited;

fc) no one may be prosecuted or punished for an
offence in respect of which a final judgement, acquitting or
convicting that person, has already been given;

(d) no one may be prosecuted for an act or omission
which was not an offence under national or international law
at the time when it was committed, nor shall a heavier
penalty be imposed than the one applicable at that time,
subject to later more favourable provisions;

(e) everyone charged with an offence is presumed
innocent until proved guilty according to law.



Draft Protocol II, Article 10 (concluded)

CDDH/I/262 (concluded)

3. Paragraph 2 of the ICRC draft.

L. Anyone sentenced shall have the right to seek
pardon or commutation of the sentence, Amnesty, pardon or
commutation of the sentence of death may be granted in all
cases.

5. Paragraph 4 of the ICRC draft.

6. Paragraph 5 of the ICRC draft.

7. Paragraph 6 of the ICRC draft."

CDDH/427 Pakistan

31 May 1977
Original: English

Renumber as Article 6.

For amendments CDDH/I/4 and CDDH/I/58 submitted by the Philippines,
see Annex I to the Table of Amendments.



ARTICLE 10 bis - PROHIBITION OF REPRISALS *
(adopted by Committee I at the fourth session
and rejected by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/1/302 " International Committee of the Red Cross
23 April 1976 (Suggested amendment)
Original: French

"Article 10 bis

Failure by a Party to the conflict to observe the
provisions of this Protocol shall not entitle the adverse
Party to take countermeasures infringing the provisions of
this Protocol against persons who do not take a direct part
or who have ceased to take a part in hestilities, whether
or not their liberty has been restricted, and against
medical units and transports, even if the aim of such
countermeasures is to make the adverse Party respect his

own obligations.™

CDDH/427 Pakistan
31 May 1977
Original: English

Delete this article.

* Provisional title suggested by the Secretariat,
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PART III - WOUNDED, SICK AND SHIPWRECKED PERSONS *

CDDH/II/231 " Australia
17 February 1975
Original: English

" Amend the heading of Part III to read: "THE WOUNDED
AND SICK AND THE SHIPWRECKED".

* Title in Final Act: ©PART III - WOUNDED, SICK AND SHIPWRECKED.
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_ ARTICLE 11 - DEFINITIONS
(adopted by Committee II at the third and fourth sessions
’ and rejected by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/IT/18 Holy See
11 March 1874
Original: French

In sub-paragraph (f) ii, add the words: "and the
voluntary relief organizations'.

CDDH/II/58 Holy See
12 March 1974
Original: French

Add the following definition:

"'chaplains and other persons performing similar
functions' means:

i. army chaplains of whatever religious denomination;

ii. ministers of religion serving the people;

iii. chaplains engaged in civil defence as defined in
Article 54 and ministers of religion of the
national Red Cross (Red Crescent, Red Lion and
Sun) Societies and voluntary relief agencies."

CDDH/TI/218 ' Canada
13 February 1975
Original: English

Delete this Article.
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Draft Protocol II, Article 11 (continued)

13 February 1975

Original:

CDDH/II/224

CDDH/I1/2189 United States of America
English

Amend the Article to read:

"The terms defined in Articles 11 and 21 of the
Protocol Additional to the Geneva Conventions of
August 12, 1949 and relating to the Protection of Victims
of International Armed Conflict, shall, as far as applic-
able, have the same meaning when used in the present
Protocol."

" Australia

17 February 1975

Original:

English
Replace the existing Article by the following:
"For the purposes of this Part:

(a) 'the wounded and sick' means persons, whether
military or civilian, who, because of trauma, disease or
other physical or mental disorder or disability, are in
need of medical assistance or care and who refrain from any
act of hostility. The term shall also be construed to
cover other persons in need of medical assistance and care
who refrain from any act of hostility, including the infirm,
pregnant women and maternity cases, as well as new-born
babies;

(b) 'the shipwrecked' means persons, whether military
or civilian, who are in peril at sea or on other waters as
a result of the destruction, loss or disablement of the
vessel or aircraft in which they were and who refrain from
any act of hostility;

(c) 'medical unit' means establishments and units,
whether military or civilian, organized for medical pur-
poses, such as the search for, removal, transportation,
diagnosis or treatment of the wounded and sick as well as
the prevention of disease. The term includes, for example,
hospitals, blood transfusion centres, preventive medicine
centres and institutes, medical depots and the medical and
pharmaceutical stores of such medical units. . Medical units

may be fixed or mobile;



T

Draft Protocol II, Article 11 (continued)

CDDH/II/224 (concluded)

(d) 'medical transport' is any means of transport
assigned for the transportation by land, sea or air of the
wounded and sick and the shipwrecked, medical personnel,
equipment and supplies;

(e) 'medical personnel' means

i. the personnel of the Parties to the conflict,
whether military or civilian who are assigned
to the search for, removal, treatment or
transportation of the wounded and sick and
the shipwrecked; it includes medical trans-
port crews and personnel as well as personnel
engaged in the operation and administration
of medical units and medical transports;

ii. the civil defence personnel performing the
tasks referred to in paragraph (a) of
Article 31 and the medical and medico-social
personnel of Red Cross (Red Crescent, Red
Lion and Sun) organizations referred to in
Article 35;

(£) 'distinctive emblem' means the distinctive emblem
of the red cross (red crescent, red lion and sun) and a
white ground."

CDDH/II/270 Austria, France, Holy See, Nigeria
18 March 1975
Original: French

1. Replace sub-paragraph (g) by the following:

"1Religious personnel' means persons such as chaplains
exclusively engaged in the work of their ministry and
attached:

(a) either to military or civilian medical units;

(b) or to organized armed groups within the meaning of
Article 1 of the present Protocol; :

(c) or to organized civil defence groups."

2. Renumber the present sub-paragraph (g) ('distinctive
emblem') as sub-paragraph (h).
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Draft Protocol II, Article 11 (continued)

CDDH/TII/315 Netherlands, United Kingdom of Great
11 April 1975 Britain and Northern Ireland, United
Original: English States of America
1. Amend sub-paragraph (f) as follows:
"(f) 'medical personnel' means those persons

exclusively assigned to the search for, the collection,
transportation or treatment of the wounded and sick, or
the shipwrecked, or to the prevention of disease; and

also persons exclusively assigned to the administration
of medical units, or to the operation or administration
of medical transports. Such assignments may be either
permanent or temporary. The term shall include:

i. the medical personnel of Parties to the
conflict whether military or civilian,
including those assigned to medical tasks
of civil defence.

ii. medical personnel of Red Cross (Red
Crescent, Red Lion and Sun) organizations
and of other voluntary aid / societies /
/ organizations_/ located within the
terrltory of the High Contracting Party
/ referred to in Article 1 of the present
Protocol / recognized and authorized by
a Party to the conflict."

2. Add a new sub-paragraph (g):

"(g) 'Religious personnel' means persons such as
chaplains, whether military or civilian, exclusively engaged
in the work of their ministry and attached either to:

i. armed forces or other armed groups of the
Parties to the conflict, or to,

ii. medical units of the Parties to the
conflict."”

3. Renumber the present sub-paragraph (g) as sub-
paragraph (h).
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Draft Protocol II, Article 11 (concluded)

CDDH/127 " Pakistan
31 May 1977
Original: English

Delete the Article,

For amendment CDDH/II/91 submitted by the Republic of Viet-Nam, see
Arnex II to the Table of Amendments.
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ARTICLE 12 - PROTECTION AND CARE *
(adopted by Committee II at the second session
and by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/ 44 Romania
13 March 1974
Original: French

Add a new paragraph 5 as follows:

"5, The protection and care provided for in the
present Part shall be given for humanitarian purposes only
and may never serve as a pretext for violation of the law."

CDDH/II/218 Canada
13 February 1975
Original: English

Amend paragraph 1 toc read:

"1. The wounded, sick and the shipwrecked shall be
respected and protected.”

(This amendment was withdrawn at the twenty-fifth meeting of
Committee II, on 26 February 1975.)

CDDH/II/225 Australia
17 February 1975
Original: English

Delete the existing Article and insert:

"l. The wounded and sick and the shipwrecked shall
be respected and protected.

2. In all circumstances the wounded and sick shall
be treated humanely and shall receive, with the least
possible delay and without any discrimination the medical
care necessitated by their condition.

* Aprticle 7 of the Final Act.
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Draft Protocol IT, Article. 12 (continued)

CDDH/II/225 (concluded)

3. The physical or mental integrity of the wounded
and sick, the shipwrecked and persons whose liberty has
been restricted by capture or arrest for reasons in relation
to the armed conflict shall not be endangered by any
unjustified act or omission, Accordingly it is prohibited
to subject the persons described in this Article to any
medical procedure which is not indicated by the state of
health of the person concerned and is not consistent with
accepted medical standards which would be applied to
nationals of the Party under similar ecircumstances. In
particular it is prohibited to carry out on such persons,
even with their consent:

(a) physical mutilation;
(b) medical or scientific experiments;

(c) the removal of tissue or organs for transplanta-
tion.

b, Exceptions to the provisions of paragraph 3 may be
made only in the case of donations of blood or of skin for
grafts provided that they are given voluntarily and without
any coercion or inducement and then only under conditions
consistent with generally accepted medical standards and
controls designed for the benefit of both the donor and the

recipient."
CDDH/II/238 " Byelorussian Soviet Socialist Republic,
19 February 1975 " ’Ukrainian'Soviet Socialist Republic,
Original: English Union of Soviet Socialist Republics

Replace paragraph 2 of Article 12 of the ICRC draft and
that of amendment CDDH/II/225 by the following:

"2. The wounded and the sick belonging to any Party
to the conflict or te the neutral part of the population
shall, under all circumstances, be treated humanely and
of fered necessary medical care on equal footing. The only
criterion in determining the priority and scope in renderlng
medical assistance shall be the state of health." :
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Draft Protocol II, Article 12 (concluded)

CDDH/u427 Pakistan
31 May 1977
Original: English

" Renumber as Article 8 and redraft as follows:

"Article 8 - Protection and care

1. All the wounded, sick and shipwrecked, and whether
or not they have taken part in the armed conflict, shall be
respected and protected.

2. In all circumstances they shall be treated
humanely and shall receive, to the fullest extent practic-
able and with the least possible delay, the medical care and
attention required by their condition. There shall be no
distinction among them founded on any grounds other than
medical ones."
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ARTICLE 12 bis - PROTECTION OF PERSONS

(adopted by Committee II at the second session

and rejected by the Conference

at the fifty-first plenary meeting, on 3 June 1977)

CDDH/II/GT/24 Proposal made by the Working Group
3 March 1975

Original:

English

"Article 12 bis -~ Protection of persons

1. The physical or mental health and integrity of
persons who have fallen into the hands of the adverse Party,

or who are interned, detained or deprived of liberty, as a

result of hostilities, shall not be endangered by any
unjustified act or omission. Accordingly, it is prohibited
to subject the persons described in this Article to any
medical procedure which is not indicated by the state of
health of the person concerned and which is not consistent
with accepted medical standards which would normally be
applied within the State.

2. In particular it is prohibited to carry out on
such persons, even with their consent:

(a) physical mutilations;
(b) medical or scientific experiments;
(¢) removal of tissue or organs for transplantation.

3. Exceptions to the prohibition contained in para-
graph 2(c) of this Article may be made only in the case of
donations of blood or of skin for grafts provided that they
are given voluntarily and without any coercion or induce-
ment, and then only for therapeutic purposes, under
conditions consistent with generally accepted medical
standards and controls designed for the benefit of both the
donor and the recipient."
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Draft Protocol II, Article 12 bis (concluded)

CDDH/u427 " Pakistan
31 May 1977
Original: English
1. Renumber paragraph 1 as Article 5(f) gnd redraft

as follows:

"(f) Their physical or mental health and integrity
shall not be endangered by any unjustified act or omission.
Accordingly, it is prohibited to subject the persons
described in this Article to any medical procedure which is
not indicated by the state of health of the person concerned,
and which is not consistent with the generally accepted
medical standards applied to free persons under similar
medical circumstances."

2. Delete paragraph 2.
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ARTICLE 13 - -SEARCH AND EVACUATION *
(adopted by Committee II at the second and fourth sessions
and by the Conference as Article 8 bis
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/I1/226 Australia
17 February 1875
Original: English

Amend the Article to read:

1. At all times, and particularly after an engage-
ment, the Parties to the conflict shall, without delay,
take all possible measures to search for and collect the
wounded and sick and the shipwrecked and ensure their
adequate care.

2. Whenever circumstances permit, local arrangements
shall be concluded by the Parties to the conflict for the
removal of the wounded and sick and the shipwrecked from the
combat zone or from a besieged or encircled area."

CDDH/ 427 Pakistan -
31 May 1977 —
Original: English

‘Delete Article 13.

CDDH/431 Pakistan
2 June 1977
Original: English

In the simplified draft of Protocol II (CDDH/L27),
add a new Article 8 bis - Search.

"Whenever circumstances permit, and particularly after
an engagement, all possible measures shall be taken, without
delay, to search for the wounded, sick and shipwrecked, to
protect them against pillage and ill-treatment, to ensure.
their adequate care, and to search for the dead, prevent
their being despoiled, and decently dispose of them."

* Title in Final Act: Article 8 - Search.
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ARTICLE 14 - ROLE OF THE CIVILIAN POPULATION
(adopted by Committee II at the second and third sessions
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/II/227 Australia
17 February 1875
Original: English

Redraft Article 14 as follows:

"Article 14 - Role of the civilian population

1. The civilian population shall respect the wounded
and sick and the shipwrecked, even if they belong to the
adverse Party, and shall refrain from committing any acts
of violence against them.

2. Relief societies, such as Red Cross (Red Crescent,
Red Lion and Sun) organizations and the civilian population
shall be permitted to offer medical assistance or care to
the wounded and sick and the shipwrecked, either sponta-
neously or at the request of the Parties to the conflict.

3. No one shall be harmed, prosecuted or convicted
for having given medical assistance or care to the wounded
and sick and the shipwrecked, even if they belong to the
adverse Party.

4. Parties to the conflict may appeal to the charity
of commanders of civilian ships and crafts, vehicles and
aircraft to take aboard and care for the wounded and sick
and the shipwrecked, and to collect the dead. Ships,
craft, vehicles and aircraft responding to such appeals and
those spontaneously giving shelter to such casualties shall
be granted special protection and facilities for the dis-
charge of their mission of assistance."



- 51 -

Draft Protocol IT, Article 14 (concluded)

CDDH/427 Pakistan
31 May 1977 —
Original: English

" Renumber as Article 15 and redraft as follows:

"The civilian population and relief societies located
in the territory of the High Contracting Party, such as
Red Cross, Red Crescent, Red Lion and Sun organizations may
offer their services for performance of their traditional
functions in relation to the victims of the armed conflict."

For amendment CDDH/II/7 submitted by the Republic of Viet-Nam, see
Annex II to the Table of Amendments,



ARTICLE 15 - MEDICAL AND RELIGIOUS PERSONNEL *
(adopted by Committee II at the second and third sessions
and by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/II/?218 " Canada
13 February 1975
Original: English

Delete Article 15.

(This amendment was replaced by document CDDH/II/241 below.)

CDDH/II/228 Australia
17 February 1975
Original: English

Amend Article 15 as follows:

"Medical personnel and chaplains and other persons
performing similar functions whether military or civilian,
shall, in all circumstances, be respected and protected.
They shall be granted every assistance possible for the
discharge of their functions and shall not be compelled to
carry out tasks unrelated to their mission."

(This amendment was replaced by document CDDH/II/243 below.)

CDDH/II/233 and Austria, Belgium, France, Holy See,
Add.1 Nigeria, Switzerland

18 February 1975

Original: French

Amend Article 15 as follows:

"Medical personnel and religious personnel (such as
chaplains), whether military or civilian, ministering to
the wounded, the sick and the shipwrecked shall, in all
circumstances, be respected and protected.

They shall be granted all the aid necessary for the
discharge of their functions and shall not be compelled to
carry out tasks unrelated to their mission."

(In document CDDH/II/233/Add.l, the Holy See was added as co-sponsor.)

(This amendment was replaced by document CDDH/IT/243.)

* Title in Final Act: Article 8 - Protection of medical and
religious personnel.



Draft Protocol II, Article 15 (continued)

CDDH/II/241 " Canada
21 February 1875
Original: English

Amend Article 15 to read:

"All medical personnel, chaplains and other persons
performing similar functions, as well as civilians who care
for the wounded and sick and the shipwrecked, shall be
respected and protected at all times., They shall not be
harmed, convicted or punished for having offered to provide
or for having provided care to the wounded and sick and the
shipwrecked, or otherwise attended to their needs."”

(The first sentence of this amendment was withdrawn at the twenty-
seventh meeting of Committee II, on 28 February, 1975, in favour of
the first sentence of amendment CDDH/II/243.)

CDDH/II/243 Australia, Austria, Belgijum, France,
26 February 1975 " Holy See, Nigeria, Switzerland
Original: French

Redraft Article 15 to read:

"Medical personnel and religious personnel - such as
chaplains, whether military or civilian, ministering to the
wounded, the sick and the shipwrecked, shall in all circum-
stances be respected and protected.

They shall be granted all the aid necessary for the
discharge of their functions and shall not be compelled to
carry out tasks unrelated to their mission.”

This text is based directly on Article 15 of Protocol I,
which the Committee has just adopted.

CDDH/II/388 " Canada, United Kingdom of Great Britain
3 June 1976 and Northern Ireland, United States of
Original: English " America

‘Amend the last sentence of paragraph 1 of Article 15
to read: "They shall not be compelled to carry out tasks
which are not compatible with their humanitarian mission."
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Draft Protocol II, Article 15 (concluded)

CDDH/427 " Pakistan
31 May 1977
Original: English

Renumber as Article 9 and redraft paragraph 2 as
follows:

"2. In performance of their duties and except on
medical grounds, medical personnel should not be required
to give priority to any person."
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ARTICLE 16 - GENERAL -PROTECTION OF MEDICAL DUTIES *
(adopted by Committee II at the second session
and by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/TI/1 Belgium
27 February 1974
Original: French

Add the following to paragraph 2:

M"In particular, such persons shall not be compelled to
administer to prisoners treatment calculated to induce them
to behave in any given fashion in relation to the armed

conflict."

CDDH/43 Romania
13 March 1974
Original: French

1. In paragraph 1 add the following sentence: '"Mandatory
health regulations concerning the notification of communic-

able diseases shall be observed."

2. Delete paragraph 3.

CDDH/II/218 Canada
13 February 1975
Original: English

Delete Article 16.

(This amendment was withdrawn as regards the deletion of paragraphs 1
and 2 at the twenty-eighth meeting of Committee II, on 3 March 1975.)

CDDH/II/222 United States of America

13 February 1975
Original: English

Delete Article 16.

(This amendment was withdrawn as regards the deletion of paragraphs 1
and 2 at the twenty-eighth meeting of Committee II, on 3 March 1975.)

* Article 10 of the Final Act.



Draft Prot
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ocol IT, Article 16 (concluded)

CDDH/II/22
17 Februar
Original:

CDDH/427
31 May 197
Original:

For amendm

9 Australia
y 1975
English

Delete the existing Article and insert the following:

"i, In no circumstances shall any person be punished
for carrying out medical activities compatible with medical
ethics, regardless of the person benefiting therefrom.

2. Persons engaged in medical activities shall
neither be compelled to perform acts or carry out work
contrary to, nor to refrain from acts required by:

(a) medical ethics or rules designed for the benefit
of the wounded and sick; or

(b) the present Protocol.

3. No person engaged in medical activities may be
compelled to give to any authority adverse to that person
information concerning the sick and wounded under his care
or who have been under his care, if that information is
likely, in his judgement, to prove harmful to the persons
concerned or to their families. Regulations for the com-
pulsory notification of communicable diseases shall, how-
ever, be respected."

Pakistan
7 —_—
English

Renumber as Article 10.

ent CDDH/II/6 submitted by the Republic of Viet-Nam, see

Annex II to the Table of Amendments.



ARTICLE 17 - MEDICAL UNITS AND TRANSPORTS *
(adopted by Committee II at the second session
and by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/II/218 Canada
13 February 1975
Original: English

1. ‘Amend Article 17 to read:

"Medical personnel, chaplains and other persons
performing similar functions, medical units and medical
transports, whether military or civilian, shall be res-
pected and protected at all times."

2. Change title to read: "Medical personnel, units and
transport".

(This amendment was withdrawn at the twenty-eighth meeting of
Committee II, on 3 March 1975.)

CDDH/II/235 United States of America
18 February 1975
Original: English

*

Redraft as follows:

"1. Medical units and transports shall be respected
and protected at all times and shall not be the object of
attack.

2. The protection to which medical units are

entitled shall not cease unless they are used to commit,
outside their humanitarian function acts harmful to the
adverse Party. Protection may, however, cease only after
warning has been given setting, whenever appropriate, a
reasonable time limit, and after such warning has remained

unheeded.

3. The following shall not be considered harmful
acts:
(a) the fact that the personnel of a medical unit or

medical transport are armed for their own defence or that of
the wounded and sick in their care;

Title in Final Act: Article 11 - Protection of medical units and
transports. ’



Draft Protocol II, Article 17 (concluded)

CDDH/II/235 (concluded)

(b) the presence in medical units or medical trans-
port of small arms and ammunition taken from the wounded
and sick and not yet handed over to the proper service;

(c) the fact that medical units are guarded by armed
sentries or escorts for keeping order."

CDDH/427 Pakistan
31 May 1977
Original: English

Renumber as Article 11 and delete paragraph 3.



ARTICLE 18 - THE DISTINCTIVE EMBLEM *
(adopted by Committee II at the second session
and by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/427 Pakistan
31 May 1977 -
Original: English
1. Renumber as Article 12.
2. Redraft paragraph 1 as follows:

"Under the direction of the competent authority
concerned, the distinctive emblem shall be displayed by
medical and religious personnel and medical units, and on
medical transports. It shall be respected in all circum-
stances."

3. Delete paragraphs 2 and 3.

CDDH/4289 Pakistan
2 June 1977
Original: English

At the end of the Article add the words "and not be
used improperly".

* Article 12 of the Final Act.
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ARTICLE 19 - PROHIBITION OF REPRISALS
(deleted)

CDDH/II/230 Australia
17 February 1975
Original: English

Delete this Article,

(This amendment was withdrawn at the thirty-third meeting of
Committee II, on 10 March 1975.)

CDDH/II/232 New Zealand
17 February 1975
Original: English

Delete Article 19 and substitute the following:

"Repfisals against persons and objects protected by
this Part are prohibited."
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ARTICLES 19 bis, 19 ter, 19 quater

NOTE. See amendment CDDH/II1/92 submitted by the Republic of
Viet-Nam (Annex IT to the Table of Amendments).



ARTICLE 19'guinguies - FOREIGN STATES
(withdrawn)

CDDH/II/248 Norway
3 March 1975
Original: English

Insert the following:

"Article 19 quinquies - Foreign States

In the event of an armed conflict as defined in
Article 1 of this Protocol foreign States shall, to the
extent that they are applicable, comply with the provisions
of this Protocol (Part) in respect of (such persons pro-
tected by it) (the wounded, the sick and the shipwrecked)
who may be received or interned within their territory and
to any dead of the Parties to that conflict whom they may
find."

(This amendment was withdrawn at the thirty-fourth meeting of
Committee II, on 11 March 1975.)



PART IV - METHODS AND MEANS OF COMBAT

ARTICLE 20 - PROHIBITION OF UNNECESSARY INJURY
(adopted by Committee III at the third session
and rejected by the Conference
at the fifty-first plenary meeting, on 3 June 1977)

CDDH/III/87 German Democratic Republic
11 September 1974
Original: English

Replace Article 20 by the following:

"Article 20 - Means and methods of combat

1. The choice of means and methods of combat by the
Parties to the conflict and by the combatants is not
unlimited.

2. It is forbidden to use means and methods which
cause unnecessary suffering or other particularly cruel
means and methods.

3. It is forbidden to use means and methods which
affect military objectives and protected persons or civilian
objects indiscriminately.

b, It is forbidden to use means and methods which
destroy natural human environmental conditions.

5. In cases for which no provision is made in the
present Protocol, the principle of humanity, the rules and
principles of international law and the dictates cf the
public conscience shall continue to safeguard populations
and combatants pending the adoption of fuller regulations."
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Draft Protocol II, Article 20 (concluded)

CDDH/III/10k Finland
4 October 1974
Original: English

Replace the present title and text by the following:

"Article 20 -~ Basic rule

1. The right of Parties to the conflict to adopt
methods and means of combat is not unlimited.

2. It is forbidden to employ weapons, projectiles,
substances, or other methods and means which cause unneces-
sary suffering or superfluous injury.,"

CDDH/III/215 Brazil
19 February 1875
Original: English -

In paragraph 1, after the words "armed forces",
insert the words "... or organized armed groups M

CDDH/u427 " Pakistan
31 May 18977
Original: English

Delete this Article.



ARTICLE 20 bis - PROTECTION OF :CULTURAL OBJECTS

AND OF PLACES OF WORSHIP* .
(adopted by Committee III at the third and fourth sessions
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/III/GT/95 Afghanistan, Egypt, Ghana, Greece,
25 May 1976 Holy See, Italy, Iran, Japan, Jordan,
Original: French Spain, Yugoslavia

Add a new Article 20 bis reading as follows:

"It is forbidden to commit any acts of hostility
against historic monuments and places of worship which
constitute the national heritage of a country, and to use
them in support of the military effort."

CDDH/u27 Pakistan
31 May 1977 —
Original: English

Delete this Article.

CDDH/438 Austria, Cyprus, Greece, Holy See, Italy,
3 June 1977 Kuwait, Saudi Arabia
Original: French

1. Amend the title 'to read: "Article 20 bis - Protection

of cultural objects and of places of worship'**

2. Delete the words: "Without prejudice to the provisions
of the Hague Convention on the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 195u™".

3. Insert after the words: "historic monuments or works
of art" the words "or places of worship which constitute
the cultural and spiritual heritage of peoples".

* Aprticle 16 of the Final Act.

** At the fifty-ninth meeting, on 10 May 1977, Committee III had
adopted a draft of this article with the title "Protection of
cultural objects"™ (see CDDH/407/Rev.l, Annex).
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Draft Protocol IT, Article 20 bis (concluded)

CDDH/436/Rev.1 and Austria, Cyprus, Greece, Holy See, Italy,
Corr.1 Kuwait, Saudi Arabia
6 June 1977
Original: French
1. The title of the Article should read as follows:

"Protection of cultural objects and of places of worship".

2. Delete the words: "Without prejudice to the provisions
of the Hague Convention on the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 1954".

3. Insert after the words: '"historic monuments or works
of art" the words "or places of worship which constitute
the cultural and spiritual heritage of peoples".

(In document CDDH/436/Rev.1/Corr.l, Australia was replaced by Austria
as co-sponsor.)
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ARTICLE 21 - PROHIBITION OF PERFIDY
(adopted by Committee III at the fourth session
and rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/105 Poland
1 October 1974
Original: French

Replace the present text of the second and third
sentences of paragraph 1 by the following: "Acts inviting
the confidence of the adversary with intent to betray that
confidence and to cause him to take action in the false
belief that he is legally bound to do so, are deemed to
constitute perfidy. Such acts include the following:".

CDDH/IIT/221 Canada
24 February 1975
Original: English

Delete this Article.

CDDH/ 427 Pakistan
31 May 1977
Original: English

Delete this Article.



ARTICLE 22 - QUARTER

(adopted by Committee III at the third sessicn

and rejected by the Conference

at the fifty-second plenary meeting, on 6 June 1977)

CDDH/TI/37

Canada

14 March 197"

Criginal:

English

Transfer Article 22 to Article 7 to become paragraph 1
of that Article. The existing paragraph 1 of Article 7
will then become paragraph 2 of the new Article 7. Thus:

"Article 7 - Quarter and safeguard of an enemy hors de

combat

1. It is forbidden to order that there shall be no
survivors, to threaten an adversary therewith and to conduct
hostilities on such basis.

2. In accordance with Article 6, it i1s forbidden to
kill, injure, ill-treat or torture an adversary hors de

combat. An adversary hors de combat is one who, having

laid down his arms, no longer has any means of defence or
has surrendered. These conditions are considered to have
been fulfilled, in particular in the case of an adversary
who:

(a) is unable to express himself, or

(b) has surrendered or has clearly expressed an
intention to surrender

(c) and abstains from any hostile act and does not
attempt to escape.”

CDDH/III/221 Canada
24 February 1975

Original:

CDDH/427

English

Delete this Article.

Pakistan

31 May 1977

Original:

English

" Delete this Article.
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ARTICLE 22 bis - SAFEGUARD OF AN ENEMY HORS DE COMBAT
(adopted by Committee III at the third session
and rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1977)*

CDDH/III/350 Proposal by the Working Group

2 June 1976
Original: English

"Article 22 bis

1. A person who is recognized or should, under the
circumstances, be recognized to be, hors de combat shall
not be made the object of attack.

2. A person is hors de combat if:

(a) he is in the power of an adverse party; or

(b) he clearly expresses an intention to surrender;
or

(¢c) he has been rendered unconscious or is otherwise
incapacitated by wounds or sickness, and he is therefore
incapable of defending himself;

and in any case, provided that he abstains from any hostile
act and does not attempt to escape.”

CDDH/u427 Pakistan
31 May 1977 i
Original: English

Delete this Article.

* See also Article 7,
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ARTICLE 23 - RECOGNIZED SIGNS
(adopted by Committee III at the third session
and rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/75 Venezuela
21 March 1974
Original: Spanish

Add a paragraph 3 reading as follows:

"3. It is forbidden to make use of the emblem and
distinctive sign of the United Nations except as authorized
by that Organization."”

CDDH/III/216 Brazil
19 February 1975
Original: English

Replace paragraph 1 by the following:

"l. It is forbidden to make improper use of the
protective sign of the red cross (red crescent, red lion
and sun) and of other protective signs or emblems provided
for in the Conventions, in the Additional Protocols to the
Conventions, and in other similar international acts.”

CDDH/III/221 Canada
24 February 1975
Origindl: English

Delete this Article.

CDDH/L27 Pakistan
31 May 18977
Original: English

Delete this Article.
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PART V - CIVILIAN POPULATION *

CHAPTER I - GENERAL PROTECTICON AGAINST EFFECTS OF HOSTILITIES

ARTICLE 24 - BASIC RULES
(approved ad referendum by Committee IIT
at the first session and adopted at the second session.
Rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/IITI/12 Romania
12 March 18974
Original: French

Redraft paragraph 1 to read:

"1, In order to ensure respect for the civil popula-
tion and for civilian objects the Parties to the conflict
shall confine their military operations to the weakening of
the military resources of the adversary and shall at all
times make a clear distinetion between the civil population
and civilian objects on the one hand and combatants and
military objectives on the other.,"

CDDH/III/15 Czechoslovakia, German Democratic
12 March 1974 Republic, Poland
Original: French

Replace paragraph 1 by the following:

"1, In order to ensure respect for the civilian
population and for civilian objects, the Parties to the
confliet shall make a distinction between the civilian
population and combatants, and between civilian objects and

military objectives. The civilian population and civilian
objects shall be protected against the dangers of hostili-
ties."

*  PART IV of the Final Act.
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Draft Protocol II, Article 24 (concluded)

CDDH/ITII/23 United States of America
13 March 197t
Original: English

1. In paragraph 1, delete the words "shall confine their
operations to the destruction or weakening of the military
resources of the adversary and".

2. In paragraph 2, delete the words "when conducting
military operations" and the second sentence.

CDDH/III/106 Finland
4 October 1874
Original: English

Delete paragraph 2.

CDDH/427 Pakistan
31 May 1977 -
Original: English

Delete this Article.
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ARTICLE 25 - DEFINITION
(approved ad referendum by Committee IIT
at the first session and adopted at the second session.
Rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/12 Romania
12 March 1974
Original: French

After the words "armed forces'" insert the following:
"or of organized armed groups under a responsible command".

CDDH/III/13 and Finland, Sweden
Add.1

12 March 1974

Original: French

In paragraph 2, replace the full-stop by a comma and
add the words "whether regarded individually, in groups or

as a whole."

(In document CDDH/III/13/Add.l, Sweden was added as co-sponsor.)

CDDH/III/31 Brazil
14 March 1974
Original: English

" Replace paragraph 1 by the following:

"i. For the purposes of the present Protocol, any
person who is not a member of the armed forces or of
organized armed groups is considered to be a civilian."

CDDH/III/33 Arab Republic of Egypt
15 March 1974
Original: English

Add a new paragraph drafted as follows:

"y, In case of doubt as to whether any person is a
civilian, he or she shall be presumed to be so."



Draft Protocol II, Article 25 (concluded)

CDDH/III/3u Australia
15 March 1974
Original: English

Delete the existing text and substitute the following:

"Article 25 - Definition of the civilian population

1. The civilian population comprises all civilians.
Persons who do not form part of the armed forces, or of
organizations attached to them and who do not participate
directly in operations of a military character, are
civilians.

2. The presence, within the civilian population, of
individuals who are not civilians does not affect the pro-
tection to be afforded to the civilian population.

3. - In cases where doubt arises as to whether a
person is a civilian, he shall be presumed to be a civilian
until his status is otherwise established."

CDDH/III/36 Canada
15 March 1974
Original: English

In paragraph 1, change "of armed forces" to read "of
armed forces or of organized armed groups.”

CDDH/427 Pakistan
31 May 1977
Original: English

Delete this Article,

For amendment CDDH/III/2 submitted by the Republic of Viet-Nam, see
Annex II to the Table of Amendments. :
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ARTICLE 26 - PROTECTION OF THE CIVILIAN POPULATION *
(adopted by Committee IIT at the second and fourth sessions
and by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/12 Romania
12 March 1974
Original: French

Redraft Article 26 to read:

"1. The civil population shall at all times enjoy
general and effective protection against dangers resulting
from military operations.

2. Never and in no circumstances shall the civil
population in general or individual civilians in particular
who do not take a direct and immediate part in hostilities,
be made the object of attack in any form.

3. It is forbidden to employ means of combat or
methods which strike or affect the civil population and
combatants or civilian objects and military objectives
indiscriminately, and to attack without distinction, as a
single objective, by bombardment or any other method, a
zone containing several military objectives situated in
populated areas and at some distance from each other.

L Reprisals against the civil population or
civilians and methods designed to spread terror among the
civilian population are prohibited,"

5. (Unchanged) .

(This amendment was replaced by document CDDH/III/327.)

CDDH/III/28 Ghana
14 March 1974
Original: English

In paragraph 3(b) after the words "incidental losses",
insert the words "or cause hardship".

(This amendment was replaced by document CDDH/III/324,)

* Article 13 of the Final Act.



Draft Protocol II, Article 26 (continued)

CDDH/III/36 Canada
15 March 1974
Original: English
1. Delete paragraph 1, second sentence.
2. Delete paragraph 2 and replace by:
"Civilians shall enjoy the protection afforded by this
Chapter except when they commit hostile acts or take a
direct part in military operations',
3. Delete paragraphs 3 and 5,
CDDH/III/u42 Australia

18 March 1974

Original:

English
1. Delete paragraph 2,
2. Replace paragraph 3 by the following:

"The employment of means of combat, and any methods
which strike at or affect indiscriminately the civilian
population and combatants, or civilian objects and military
objectives, are prohibited. In particular it is forbidden:

(a) to attack without distinction, as one single
objective, by bombardment or any other method, a zone
containing several military objectives, which are situated
in populated areas and are at such a distance from each
other that they could reasonably be attacked individually;

(b) to launch attacks which may be expected to entail
incidental losses among the civilian population and to cause
the destruction of civilian objects to an extent dispropor-
tionate to the direct and substantial military advantage
anticipated.”

3. '~ Delete paragraph 4,
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Draft Protocol II, Article 26 (continued)

CDDH/IITI/uS " Sweden
18 March 1974

Original:

CDDH/IIT/u8
18 March 1874

Original:

English

Reword paragraph 3(b) as follows to form a new para-
graph 4, and renumber the subsequent paragraphs accordingly:

"y, It is forbidden to launch attacks even upon a
military objective, when such attacks may be expected to
entail losses among the civilian population or cause the
destruction of civilian objects beyond the immediate
vicinity of the military objective or, to cause such losses
or such destruction within the immediate vicinity of the
military objective, to an extent disproportionate to the
direct and substantial military advantage anticipated."

Algeria, Arab Republic of Egypt, Democratic
Yemen, Irag, Kuwait, Libyan Arab Republic,
Morocco, Sudan, Syrian Arab Republic,

English s 2
United Arab Emirates
1. In paragraph 1, replace the words "intended to" by the
word "that". .
2. In paragraph 3(b), substitute the word "or" for the

word "and".

3. Put a full-stop after the word "objects", and delete
the rest of the paragraph.

L Add a new paragraph as follows:

"The following acts against the civilian population or
individual civilians are particularly prohibited in all
circumstances;

(a) individual or mass forcible transfers, deporta-
tions or expulsions outside their own territory;

(b) torture, collective punishments, arbitrary
administrative detention, family splitting, corporal punish-
ment or any similar act of physical or mental brutality;

(¢) destruction of houses, shops or buildings, pill-
age, arbitrary expropriation or any act directed against
civilian persons or civilian objects."



Draft Protocol II, Article 26 (continued)

CDDH/III/48/Rev.l and Algeria, Arab Republic of Egypt, Democratic
Add.l and 2 Yemen, Iraqg, Kuwait, Libyan Arab Republic,
18 March 1974 Mali, Mauritania, Morocco, Sudan, Syrian

Original:

English Arab Republic, United Arab Emirates

1. In paragraph 1, delete the words "intended to" in the
second line, and replace them by the word "that".

2. In paragraph 3(b) substitute the word "or" for the
word "and" in the second line.

3. In paragraph 3(b), put a full stop after the word
"objects™ and delete the rest of the paragraph.

4. Add a new paragraph 5:

"5, The following acts against the civilian popula-
tion or individual civilians are particularly prohibited in
all circumstances:

(a) individual or mass forcible transfers, deporta-
tions or expulsions outside their own territory;

(b) torture, collective punishments, arbitrary
administrative detention, family splitting, corporal punish-
ment or any similar act of physical or mental brutality;

(c) destruction of houseé, shops or buildings, pill-
age, arbitrary expropriation or any act directed against
civilian persons or civilian objects.”

(In documents CDDH/III/48/Rev.l1/Add.l1 and Add.2, Mali and Mauritania
were added as co-sponsors.)

18 March 1974

Original:

CDDH/IITI/51 Philippines
English
1. Redraft paragraph 1 to read:

"It is prohibited to attack, or commit acts capable of
spreading terror amongst the civilian population and
individual civilians."
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Draft Protocol II, Article 26 (continued)

CDDH/ITII/51 (concluded)
2, Redraft paragraph 2 to redd:

"Civilians shall enjoy the protection afforded by this
Article except when they take a direct part in hostilities."

3. In sub-paragraph 3(b), delete the phrase "to an extent
disproportionate to the direct and substantial military
advantage anticipated.”

4. Paragraph 4 (Unchanged).

5. Paragraph 5 (Unchanged).

CDDH/III/68 Brazil
19 March 1974
Original: English

Replace paragraph 2 by the following:

"2. Civilians shall enjoy the protection afforded by
this Article provided that they do not lose their status by
taking part in the hostilities.”

CDDH/III/88 German Democratic Republic
11 September 1974
Original: English

Delete the second sentence of paragraph 1.

CDDH/III/89 German Democratic Republic
11 September 1974
Original: English

Replace paragraph 3(b) by:

"(g) to launch attacks which because of their
character affect the cleanness and balance of the natural
environment,"
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Draft Protocol II, Article 26 (continued)

CDDH/III/90 German Democratic Republic
11 September 1974
Original: English

"y, Attacks against the civilian population as such
or against civilian objects by way of reprisals or terror
attacks are prohibited.”

CDDH/III/324 Ghana
30 April 1976
Original: English

In sub-paragraph. (b) of paragraph 3, after the words
"incidental losses", insert the words "or cause hardship".

CDDH/III/327 Romania
30 April 1976
Original: French

Redraft Article 26 to read:

"l. The civil population shall at all times enjoy
general and effective protection against dangers resulting
from military operations.

2. Never and in no circumstances shall the civil
population in general or individual civilians in particular
who do not take a direct and immediate part in hostilities,
be made the object of attack in any form.

3. It is forbidden to employ means of combat or
methods which strike or affect the civil population and
combatants or civilian objects and military objectives
indiscriminately, and to attack w1thout distinction, as a
single objective, by bombardment or any other method, a zone
containing several military objectives situated in populated
areas and at some distance from each other.

b, Reprisals against the civil population or
civilians and methods designed to spread terror among the
civilian population are prohibited,"

5. (Unchanged),



Draft Protocol II, Article 26 (concluded)

CDDH/427 Pakistan

31 May 1977

Original: English
1. Renumber this article as Article 7.
2. Delete paragraphs 3 and 5.

CDDH/L433 Pakistan

2 June 1977
Original: English

In Article 7, paragraph 3, of the simplified draft of
Protocol II (CDDH/427) replace the word "Chapter" by the
word "Article™.



ARTICLE 26 bis - GENERAL PROTECTION OF CIVILIAN OBJECTS
(adopted by Committee III at the second and fourth sessions
and rejected by the Conference
at the fifty-second plenary meeting, on 6 June 1877)

CDDH/III/13 and Finland, Sweden
Add.1 '

12 March 1974

Original: French

Add a new Article as follows;

"New Article 26 bis - General protection of civilian
‘objects

1. Attacks shall be strictly limited to military
objectives, namely, to those objectives which are, by their
nature, purpose or use, recognized to be of military inter-
est and whose total or partial destruction, in the circum-
stances .prevailing at the time, offers a distinct and
substantial military advantage.

2. Consequently, objects designed for civilian use,
such as houses, dwellings, installations and means of trans-
port, and all cobjects which are not military objectives,
shall not be made the object of attack, except if they are
used mainly in support of the military effort.”

(In document CDDH/ITI/13/Add.l, Sweden was added as co-sponsor.)

CDDH/III/52 Sweden
18 March 1974
Original: English

Add the following paragraph to the new Article 26 bis:

"3, In case of doubt as to whether an object 1is
civilian, it shall be presumed to be so."

CDDH/III/62 Arab Republic of Egypt, Iraq, Syrian Arab
19 March 1974 Republic

Original: English

Insert a new Article 26 bis reproducing the text of
Article 47 of Protocol T.
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Draft Protocol II, Article 26 bis (concluded)

CDDH/III/62/Rev.1 Arab Republic of Egypt, Iraq, Mali,
and Add.1l " Syrian Arab Republic

13 March 1974

Original: English

A new Article 26 bis concerning general protection of
civilian objects reading as Article 47 of the Protocol I
will eventually be added.

(In document CDDH/III/62/Rev.l/Add.l, Mali was added as co-sponsor.)

CDDH/ 427 Pakistan
31 May 1977
Original: English

Delete this Article,
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ARTICLE 27 - PROTECTION OF OBJECTS INDISPENSABLE

TO THE SURVIVAL OF THE CIVILIAN POPULATION *

(adopted by Committee III at the third session

and by the Conference

at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/12 Romania
12 March 1974

Original:

French

Redraft Article 27 to read as follows:

"i. Civilian objects shall enjoy general and effec-
tive protection against the ravages of war; they shall not
be the object of reprisals or attacks and shall not be
damaged or destroyed, provided they are not used directly or
immediately for the conduct of military operations.

2. General and effective protection shall be enjoyed
by objects indispensable to the survival of the civil pop-
ulation, such as foodstuffs and food producing areas, crops,
livestock, drinking water supplies, irrigation works,
objects of national economic value, objects intended for the
civil population, such as houses, dwellings, installations
or means of transport, and all objects which are not
military objectives, except where such objects intended for
the civil population are mainly used as military objectives.
Any action directed against such objects, whether to starve
out civilians, or force them to move away or for any other
reason, is prohibited."

(This amendment was replaced by document CDDH/IIT/327 below.)

CDDH/ITII/13 and Finland, Sweden
Add.1

12 March 1974

Original: French

1. Delete the comma after the word "namely" and replace
that word by the words '"such as", v

2. At the end of the Article, add the following sentence:
"These objects shall not be the subject of reprisals.”

(In document CDDH/III/13/Add.l, Sweden was added as co-sponsor.)

* Article 14 of the Final Act.
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Draft Protocol II, Article 27 (continued)

CDDH/TIII/28 Ghana
i4 March 1974
Original: English

After the words "irrigation works", insert the words
"or the means of communication, such as arterial roads
essential to the supply of such indispensable objects".

(This amendment was replaced by document CDDH/III/324,)

CDDH/ITII/36 Canada
15 March 1974
Original: English

" Delete the whole Article,

CDDH/III/u7 " Australia
19 March 1974
Original: English

Reword the title and text of the Article as follows:

MArticle 27 - Production of foodstuffs and food
producing areas

It is forbidden to attack or destroy objects such as
foodstuffs and food producing areas, crops, livestock,
drinking water supplies and irrigation works so as to
prejudice the survival of the civilian population.”

CDDH/III/62 Arab Republic of Egypt, Iraq, Syrian
19 March 1974 Arab Republic
Original: English

1. Any amendments to Article 48 of Protocol I shall also
apply to Article 27 of Protocol II,

2, ~Add the following to the existing text of Article 27:
"These objects shall not be made the object of reprisals”,
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Draft Protocol II, Article 27 (continued)

CDDH/III/62/Rev.,l and Arab Republic of Egypt, Iraq, Mali,
Rev.1/Add.1 Syrian Arab Republic

19 March 1974

Original: English

The amendments proposed to Article 48 of draft
Protocol I will eventually apply to Article 27 of draft
Protocol II, the following words being added to Article 27:
"These objects shall not be made the object of reprisals.”

(In document CDDH/III/62/Rev.l1/Add.1, Mali was added as co-sponsor. )

CDDH/IITI/324 Ghana
30 April 1976
Original: English

After the words "irrigation works", insert the words
"or the means of communication, such as arterial roads
essential to the supply of such indispensable objects”.

CDDH/III/327 Romania
30 April 1976
Original: French

Redraft Article 27 to read:

"1, Civilian objects shall enjoy general and effec-
tive protection against the ravages of war; they shall not
be the object of reprisals or attacks and shall not be
damaged or destroyed, provided they are not used directly or
immediately for the conduct of military operations.

2. General and effective protection shall be enjoyed
by objects indispensable to the survival of the civil pop-
ulation, such as foodstuffs and food producing areas, crops,
livestock, drinking water supplies, irrigation works,
objects of national economic value, gbjects intended for the
civil population, such as houses, dwellings, installations
or means of transport, and all objects which are not mili-
tary objectives, except where such objects intended for the
civil population are mainly used as military objectives.
Any action directed against such objects, whether to starve
out civilians, or force them to move away or for any other
reason, is prohibited."”



-~ 87 -

Draft Protocel II, Article 27 (concluded)

CDDH/ 427 " Pakistan
31 May 1977
Original: English

Delete this Article.
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ARTICLE‘ZS - PROTECTION OF WORKS AND INSTALLATIONS

CONTAINING DANGEROUS FOQORCES *
(adopted by Committee III at the second and fourth sessions
and paragraph 1 only adopted by the Conference
at the fifty-second plenary meeting, on 6 June 1977)

CDDH/III/12 Romania
12 March 1874
Original: French
1. Redraft paragraph 1 to read:
", Works or installations containing dangerous
forces, such as dams, dykes, electric or nuclear power
stations shall at all times be protected. It is forbidden

to perpetrate any attacks, destruction, damage, reprisals
or any other harm in respect of these objects.”

2. "~ Add the following sentence at the end of paragraph 2:
"Military guard over these objects shall not serve as a
pretext for contravening the protection clauses in para-
graph 1."

(This amendment was replaced by document CDDH/III/327 below.)

CDDH/III/18 Brazil
13 March 1974
Original: French

1. In paragraph 1, delete the clause "whenever their
destruction or damage would cause grave losses among the
civilian population.”

2. At the end of paragraph 2, add the following sentence:
"Nevertheless, an armed guard may be placed over these
objects without prejudice to the prohibition laid down in
paragraph 1 above."

CDDH/III/36 Canada
15 March 1974
Original: English

Delete the whole Article.

* Apticle 15 of the Final Act.



Draft Protocol II, Article 28 (continued)

CDDH/III/37 Finland
15 March 1974
Original: French

Add to paragraph 1 the sentence "These objects shall
not be made the target of reprisals”.

CDDH/III/u6 Australia
19 March 1974
Original: English

Delete existing Article and insert:

"Aprticle 28 - Avoidance of unnecessary damage

1. Parties to the conflict shall endeavour to avoid
attacks on or the destruction of works or installations
containing potentially dangerous or destructive forces,
such as dams, dykes and nuclear generating stations,

particularly when damage to them or their destruction would

cause grave losses among the civilian population,

2. The Parties to the conflict shall endeavour to
~avoid locating any military objectives in the immediate
vicinity of objects of the kind mentioned in paragraph 1."

CDDH/III/62 Arab Republic of Egypt, Irag, Syrian

19 March 1974 Arab Republic
Original: ‘English

Amend Article 28 to bring it into line with the final
text of Article 49 of Protocol I.
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Draft Protocol II, Article 28 (concluded)

CDDH/III/62/Rev.l and Arab Republic of Egypt, Irag, Jordan, Mali,
Corr.I ampd™ Syrian Arab Republic
Rev.1/Add.1

26 March 1974

Original: English

Article 28 will be amended at the proper time to read
as Article 49 of draft Protocol I.

(In document CDDH/III/62/Rev.l/Corr.l the words "Article 293" were
amended to read "Article 49'".)

(In document CDDH/IITI/62/Rev.1/Add.l, Mali was added as co-sponsor.)

(At the twentieth meeting of Committee III, on 14 February 1975,
Jordan joined as co-sponsor.)

CDDH/III/327 ) Romania
30 April 1976
Original: French
1. Redraft paragraph 1 to read:
"1, Works or installations containing dangerous
forces, such as dams, dykes, electric or nuclear power
stations shall at all times be protected. It is forbidden

to perpetrate any attacks, destruction, damage, reprisals
or any other harm in respect of these objects.”

2., Add the following sentence at the end of paragraph 2:
"Military guard over these objects shall not serve as a
pretext for contravening the protection clauses in para-
graph 1."

CDDH/427 Pakistan
31 May 1877
Original: English

1. Renumber this Article as Article 13,

2, Delete paragraphs 2, 3 and 4,
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ARTICLE 28 bis - PROTECTION OF THE NATURAL ENVIRONMENT
(adopted by Committee III at the second session
and then included by the Drafting Committee
in Article 20, as paragraph 3)

CDDH/TIII/55 Australia
19 March 1974
Original: English

Insert a new provision as follows:

"Article 28 bis - Protection of the natural environment

It is forbidden to despoil the natural environment as a
technique of warfare."

CDDH/427 Pakistan
31 May 1977 —
Original: English

Delete this Article.

See also CDDH/III/107 under Article 28 ter,



ARTICLE 28 ter - PRECAUTIONS IN ATTACK
(rejected by Committee III at the second session)

CDDH/III/107 Finland
4 QOctober 1974
Original: English
Add a new Article as follows:

"Article 28 bis ~ Precautions 1In attack

1. Constant care shall be taken when conducting
military operations, to spare the civilian population,
civilians and civilian objects. In the planning, deciding
or launching of an attack the following precautionsg shall be
taken:

(a)  Proposal I Proposal II

Those who plan or decide upon Those who plan or
an attack shall ensure that the decide upon an attack
objectives to be attacked are duly shall take all reason-
identified as military objectives able steps to ensure

within the meaning of paragraph 1  .....
of Article 47 and may be attacked

without incidental losses in civil-

ian lives and damage to civilian

objects in their vicinity being

caused or that at all events those

losses or damage are not dispro-
portionate to the direct and

substantial military advantage
anticipated;

(b) those who launch an attack shall cancel or suspend
it if it becomes apparent that the objective is not a
military one or that incidental losses in civilian lives and
damage to civilian objects would be disproportionate to the
direct and substantial advantage anticipated;

(c) whenever circumstances so permit, advance warning
shall be given of attacks which may affect the civilian
population. Such warnings do not, however, in any way
limit the scope of the obligations laid down in the pre-
ceding paragraphs.

2. All necessary precautions shall be taken in the
choice of weapons and methods of attack so as nmot to cause
losses in civilian lives and damage to civilian objects in
the immediate vicinity of military objectives to be attacked.
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Draft Protocol IT, Article 28 ter (concluded)

CDDH/IIX/107 (concluded)

3. When a choice is possible between several
objectives, for obtaining a similar military advantage,
the objective to be selected shall be that which will
occasion the least danger to civilian lives and to civilian
objects.”

(At the twenty-second meeting, on 18 February 1975, the sponsor
stated that the new Article 28 bis proposed by him in document
CDDH/III/107 should be renumbered Article 28 ter (CDDH/III/SR.22).)
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ARTICLE 29 - PROHIBITION OF FORCED MOVEMENT OF CIVILIANS *
(adopted by Committee III at the second and fourth sessions
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/III/12 Romania
12 March 197k
Original: French

Redraft paragraph 2 to read:

"2. Any deportation of the civilian population,
individually or in groups, and any transfer of civilian
objects or installations across the frontiers of the
country of origin are strictly prohibited.”

(This amendment was replaced by document CDDH/III/327.)

CDDH/III/H4O Zimbabwe African People's Union (ZAPU)

15 March 1974 ‘
Original: English

1. TInsert the following as paragraph 2:

"2. Whether or not civilians are displaced, they
shall not be subject to forced or compulsory labour."

2. Paragraph 2 will then become paragraph 3.
CDDH/ITI/220 7 Canada

21 February 1975
Original: English

Delete Article 29.

¥ Article 17 of the Final Act.
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Draft Protocol II, Article 29 (concluded)

CDDH/IITI/327 " Romania
30 April 1976
Original: French

Redraft paragraph 2 to read:

"2. Any deportation of the civilian population,
individually or in groups, and any transfer of civilian
objects or installations across the frontiers of the
country of origin are strictly prohibited."”

CDDH/427 Pakistan

31 May 1977 —

Original: English
1. Renumber as Article 1h.
2. Delete "a Party to the conflict" whenever it appears.
3. In paragraph 2, add a full stop after "conflict" and

delete the rest of the sentence.
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CHAPTER TIT -~ CIVIL DEFENCE

ARTICLE 30 - RESPECT AND PROTECTION
(adopted by Committee II at the fourth session
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/I1/368 Denmark
11 May 1976
Original: English

1. The Article should be renumbered "Article 31",
2. ~Add a new second sentence to paragraph 1l: "It shall

not be the object of attack."
3. Add a new paragraph 3:

"3, Buildings, or part of buildings, material,
vehicles-and water craft used exclusively for civil defence
purposes shall not, except in the case of imperative mili-
tary necessity, be the object of attack or destruction."

(This amendment was withdrawn at the eighty-ninth meeting of
Committee II, on 6 May 1977.)

CDDH/IT/415 Indonesia
18 April 1977
Original: English

Delete Article 30.

CDDH/ITI/u421 Canada, France, United Kingdom of Great
18 April 1977 Britain and Northern Ireland

Original: English

Delete this Article.

(This amendment was withdrawn at the ninety-eighth meeting of
Committee II, on 13 May 1977,)
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Draft Protocol II, Article 30 (concluded)

CDDH/L27 " Pakistan
31 May 1977
Original: English

Delete Article 30.



ARTICLE 31 - DEFINITION
(deleted by Committee II at the fourth session)

CDDH/ITI/51 " Philippines
12 March 1974
Original: English

1. Insert in sub-paragraph (a) the words "interment of
the dead" after the words '"conveyance of wounded".

2. '~ Insert in sub-paragraph (c) the words "and welfare
services" after the words "sccial assistance".

3. Insert in sub-paragraph (f) the words "designation of
safe centres or settlement sites" after the words "pro-
vision of shelters". ’

CDDH/II/369 Denmark
11 May 1976
Original: English

1. This Article should be the first article in the
chapter on Civil Defence.

2. It should be worded exactly as draft Protocol I,
Article 54, will be, following the discussions at the
third Diplomatic Conference. '

3. Instead of "Definition" the heading should be
"Scope of Civil Defence.

(This amendment was withdrawn at the eighty-ninth meeting of
Committee II, on 6 May 1977.)

CDDH/II/417 Indonesia
18 April 1977
Original:; English

Delete Article 31.
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Draft Protocol II, Article 31 (concluded)

CDDH/II/420 Canada, France, United Kingdom of Great
18 April 1977 Britain and Northern Ireland, United
Original: English States of America

Delete this Article.

(The United States of America joined as co-sponsor at the eighty-
ninth meeting of Committee II, on & May 1977.)

CDDH/TITI/u422 Romania
18 April 1977 —
Original: French

1. Amend sub-paragraph (a) of the ICRC draft as follows:
"(a) rescue, first aid, conveyance of wounded;".

2. After sub-paragraph (a), insert a sub-paragraph (b)
worded as follows:

"(b) fire-fighting, flooding and other disasters;
participation in actions to prevent their effects;".

3. The present sub-paragraph (b) becomes sub-paragraph (c),
etc.

(This amendment was withdrawn at the ninetieth meeting of
Committee IT, on & May 1977.)
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ARTICLE 31 bis - IDENTIFICATION
(withdrawn)

CDDH/II/370 " Denmark
11 May 1976
Original: English
Add a new Article 31 bis:

"Article 31 bis -~ Identification

1. The international distinctive sign of civil
defence, marking the personnel, buildings, material,
vehicles and water craft engaged in civil defence tasks, is
an equilateral triangle on an orange background.

2. The distinctive sign shall be respected in all
circumstances.

3. It may not be used to protect other persons or
objects. The Parties to the conflict shall adopt special

measures for supervising its use and for preventing and
repressing any misuse of it.,"

(This amendment was withdrawn at the eighty-ninth meeting of
Committee II, on 6 May 1977.) )
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CHAPTER IIT - MEASURES IN FAVOUR OF CHILDREN

ARTICLE 32 - PRIVILEGED TREATMENT *
(adopted by Committee III at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/III/1?2 Romania
12 March 1974
Original: French

1. Redraft paragraph 1 to read:
". Children shall be the object of privileged

treatment. The Parties to the conflict shall provide them
with the care and aid their age and situation require."

2, Redraft paragraph 2 to read:
"2, To this end, the Parties to the conflict, shall,

inter alia:

(a) protect children against any form of indecent
assault;",

3. The present sub-paragraph (a) will become sub-
paragraph (b), and so forth.

(This amendment was replaced by document CDDH/III/327.)

CDDH/III/28 Ghana
14 March 1874
Original: English

In paragraph 1, for the words "their age and situation
require™, substitute the words "which they need”.

(This amendment was replaced by document CDDH/IIL/324,)

* At the fiftye-third plenary meeting, the Conference adopted the
Article and decided to include it in Article 4 as paragraph 3,
as suggested in amendment CDDH/427 below,
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Draft Protocol II, Article 32 (continued)

CDDH/I/244 Belgium
20 March 1975
Original: French
In paragraph 1, delete the words "... they shall be

especially protected against any form of indecent assault."

CDDH/III/309 and " Austria, Belgium, Egypt, Greece, Holy See,
Add.1l and 2 Nicaragua, Saudi Arabia, Uruguay

28 April 1976
Original: French

1. In draft Protocol II, Article 32, paragraph 2, insert
a new sub-paragraph (d) between existing sub-paragraphs (c)
and (d), to read:

"(d) take care that children who are orphaned or
separated from their families as a result of armed conflict
receive an education, including religious or moral educa-
tion, in keeping with the wishes of their parents, or, in
the absence of parents, of those responsible for their
care."

2. Existing sub-paragraphs (d) and (e) of the ICRC text
would become (e) and (f) in this new version.

(In documents CDDH/III/309/Add.1 and 2, Greece and Uruguay were added
as co-sponsors.)

CDDH/ITI/324 Ghana
30 April 1976
Original: English

In paragraph 1, for the words "their age and situation
require", substitute the words "which they need",



- 103 -

Draft Protocol II, Article 32 (continued)

CDDH/III/327 Romania
30 April 1976
Original: French

1. Redraft parégraph 1 to read:
", Children shall be the object of privileged
treatment. The Parties to the conflict shall provide them

with the care and aid their age and situation require.”

2., Redraft paragraph 2 to read:
2. To this end, the Parties to the conflict shall,

inter alia:

(a) protect children against any form of indecent
assault;".

3. The present sub-paragraph (a) will become sub-
paragraph (b), and so forth.

CDDH/IITI/328 Brazil
30 April 1976

Former symbol:

CDDH/I/299

2 June 1975

Original: French

In paragraph 2(e), replace the words "children under
fifteen years of age" by "persons under eighteen years of

age".
CDDH/427 Pakistan
31 May 1877
Original: English
1. Renumber as Article 4, paragraph 3,
2, Redraft as follows:
"3. Children shall be provided with the care and aid

they require, and in particular:

(a) they shall receive an education, including
religious and moral education, in keeping with the wishes of
their parents, or in the absence of parents, of those
responsible for their care;
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Draft Protocol TIT, Article 32 (concluded)

CDDH/427 (concluded)

(b) all appropriate steps shall be taken to facilitate
the reunion of families temporarily separated;

(c) children below the age of fifteen years shall
neither be recruited in the armed forces or groups nor
allowed to take part in hostilities;

(d) the special protection provided by this Article to
children below fifteen years of age shall remain applicable
to them if they take a direct. part in hostilities despite
the provisions of paragraph (c), and are captured.”
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PART VI - RELIEF

ARTICLE 33 - RELIEF ACTIONS *
(adopted by Committee II at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/II/77 Norway
19 March 1974
Original: English

1. In paragraph 3, delete the full stop and add "supplies
and personnel". '

2. In paragraph 4, add the words "supplies and personnel"
after the word "relief'".

3. Add a new paragraph 6 reading as follows:

"6. The Parties to the conflict and any High
Contracting Party should accept as International Relief Co-
ordinator the United Nations Disaster Relief Co-ordinator
(UNDRO) and the International Red Cross in co-operation with
other impartial international relief organizations."

(This amendment was withdrawn at the ninety-fifth meeting of
Committee IT, on 12 May 1977.)

CDDH/u427 Pakistan
31 May 1977
Original: English

Delete Article 33.

CDDH/435 Finland
3 June 1977
Original: English

Delete paragraphs 3, 4 and 5 of Article 33.

* Title in Final Act: Article 18 ~ Relief societies and relief
actions. ’
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Draft Protocol II, Article 33 (concluded)

CDDH/ 440 Finland
6 June 1977
Original: English

Delete in paragraph 2 of Article 33 the words "in any
territory under the control of a Party to the conflict" and
replace the words "the Party or Parties concerned" by "the
High Contracting Party concerned".

‘For amendment CDDH/II/5 submitted by the Republic of Viet-Nam, see
Annex IT to the Table of Amendments.
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ARTICLE 34 -~ RECORDING AND INFORMATION
(adopted by Committee II at the fourth session
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/II/428 Canada, Ireland, United Kingdom of Great
19 April 1977 Britain and Northern Ireland
Original: English

Amend paragraph 1 to read:

"1. Each Party to the conflict shall without delay
organize, if necessary with the co-~operation of the Inter-
national Committee of the Red Cross information bureaux to
which they shall communicate all information necessary for
the identification of persons deprived of their liberty,
wounded or killed for reasons related to the armed conflict,
together with particulars of their state of health or cause
of death."

There would be a few consequential amendments to the
second paragraph.

CDDH/427 Pakistan
31 May 1977
Original: English

Delete Article 34,
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ARTICLE 35 - NATIONAL RED CROSS AND OTHER RELIEF SOCIETIES
(deleted by Committee II as the substance of this Article
' became paragraph 1 of Article 33)

CDDH/427 Pakistan
31 May 1977
Original:; English

" Renumber as Article 15, and redraft as follows:

"The civilian population and relief societies located
in the territory of the High Contracting Party, such as Red
Cross, Red Crescent, Red Lion and Sun organizations may
offer their services for performance of their traditional
functions in relation to the victims of the armed conflict.”
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PART VII - EXECUTION OF THE PRESENT PROTOCOL

ARTICLE 36 - MEASURES FOR EXECUTION
(adopted by Committee I at the third session
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/427 Pakistan
31 May 1977 '
Original: English

Delete Article 36.
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ARTICLE 37 - DISSEMINATION *
(adopted by Committee I at the third session;
replaced by the Conference by a simplified text (CDDH/u43u)
at the fifty-third plenary meeting, on 6 June 1977

CDDH/I/319 Brazil
17 May 1976
Original: French

Replace the ICRC text by the following:

"The High Contracting Parties undertake to disseminate
the present Protocol as widely as possible, so that it may
become known to the armed forces and to the civilian pop-
ulation."

CDDH/427 Pakistan
31 May 1977
Original: English

Delete Article 37.

CDDH/43Y4 Pakistan
2 June 1877
Original: English

Add new Article 1 bis:

"This Protocol shall be disseminated as widely as
possible."
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ARTICLE 38 - SPECIAL AGREEMENTS
(adopted by Committee I at the third session
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/I/318 United Kingdom of Great Britain and
17 May 1976 Northern Ireland
Original: English

Insert "where they consider it appropriate" after
"shall".

CDDH/427 Pakistan
31 May 1977 .
Original: English

Delete Article 38,
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ARTICLE 39 - CO-OPERATION IN THE OBSERVANCE OF

THE PRESENT PROTOCOL
(adopted by Committee I at the third session
and rejected by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/427 Pakistan
31 May 1977
Original: English

Delete Article 38.
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*

PART VIIT - FINAL PROVISIONS

ARTICLE 40 - SIGNATURE **
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/427 Pakistan
31 May 1977
Original: English

Renumber as Article 16.

*  PART V of the Final Act,.
** Apticle 20 of the Final Act.
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ARTICLE 41 - RATIFICATION *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/ 427 Pakistan
31 May 1977
Original: English

Renumber as Article 17.

* Apticle 21 of the Final Act.
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ARTICLE 42 - ACCESSION *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH /427 Pakistan
31 May 1977
Original: English

Renumber as Article 18.

* Article 22 of the Final Act,
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ARTICLE 43 -~ ENTRY INTO FQRCE *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty- thlrd plenary meeting, on 6 June 1977)

CDDH/427 " Pakistan
31 May 1977
Original: English

Renumber as Article 19.

¥ Article 23 of the Final Act.
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ARTICLE 44 - AMENDMENT *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/427 Pakistan
31 May 1977
Original: English

Renumber as Article 20.

* Article 24 of the Final Act.
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ARTICLE 44 bis - DENUNCIATION *

(adopted by Committee I at the fourth session

and by the Conference

at the fifty-third plenary meeting, on 6 June 1977)

CDDH/I/350/Rev.1 Proposal by the Working Group
13 May 1977

Original:

CDDH/L427

English

It was suggested that a "Denunciation Clause" was as
necessary for Protocol II as it was for Protocol I and there
was no reason why one should not be drafted. In deference
to the wishes of the Working Group, the Chairman presented
the following draft text which was approved by consensus:

"Article 44 bis - Denunciation

1. In case a High Contracting Party should denounce
this Protocol, the denunciation shall only take effect six
months after receipt of the instrument of denunciation.
If, however, on the expiry of six months, the denouncing
Party is engaged in the situation referred to in Article 1
of this Protocecl, the denunciation shall not take effect
before the end of the armed conflict, Persons who have
been deprived of liberty, or whose liberty has been res-
tricted, for reasons related to the conflict shall neverthe-
less continue to benefit from the provisions of this
Protocol till their final release,.

2. The denunciation shall be notified in writing to
the depositary of the Conventions, which shall transmit it
to all the High Contracting Parties."

Pakistan

31 May 1977

Original:

English

Renumber as Article 21,

* Article 25 of the Final Act,
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ARTICLE 45 - NOTIFICATIONS *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/u427 " Pakistan
31 May 1977
Original: English

Renumber as Article 22.

* Apticle 26 of the Final Act.
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ARTICLE 46 - REGISTRATION *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty~third plenary meeting, on 6 June 1977)

CDDH/427 " Pakistan
31 May 1977
Original: English

Renumber as Article 23,

* Article 27 of the Final Act.
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ARTICLE 47 - AUTHENTIC TEXTS AND OFFICIAL TRANSLATIONS *
(adopted by Committee I at the fourth session
and by the Conference
at the fifty-third plenary meeting, on 6 June 1977)

CDDH/u427 Pakistan
31 May 1977
Original: English

Renumber as Article 24.

* Title in Final Act: Article 28 - Authentic texts.
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ANNEX I TO THE TABLE OF AMENDMENTS

NEW SECTION III
(This Section is annexed to the Table of Amendments as
requested by the Philippines delegation (see CDDH/I/346 below)

CDDH/I/3 Philippines
5 March 1974
Original: English

Add a new section to Part V to be known as Section III,
and incorporate the Draft Code of International Crimes and
Procedure in Violation of the Conventions and the present
Protocol (Report on the study by the XXIInd International
Conference of the Red Cross of the draft Additional Protocols
to the Geneva Conventions of August 12, 1949 (Geneva, ICRC,
January, 1974) (CDDH/6), pages 52 - 68).

(This amendment was withdrawn by document CDDH/I/10.)

CDDH/I/u Philippines
5 March 1974
Original: English

1. Incorporate Article 9 (Principles of penal law) with
the Draft Code of International Crimes and- Procedure in
Viclation of the Conventions and the present Protocols
(ICRC report, (CDDH/6), pages 52 - 68).

2. Incorporate Article 10 (Penal prosecutions) with the
same Draft Code.

(This amendment was withdrawn by document CDDH/I/10.)

CDDH/I/57 Philippines
18 March 1874
Original: English

1. Add a new sectibn to Part V to be known as Section III.

2. Incorporate the Draft Code of International Crimes and
Procedure in Violation of the Conventions and the present
Protocols (ICRC report, (CDDH/6), pages 52 - 68). '

3. Translate the Draft Code into the official languages of
the Conference.

(This amendment was replaced by document CDDH/I/333 below.)



- 126 -

Draft Protocol I, New Section TIIT (continued)

CDDH/I/58 'Philippines
18 March 1974

Original: English

1. Incorporate Article 9 (Principles of penal law) with
the Draft Code of International Crimes and Procedure in
Violation of the Conventions and the present Protocols
(ICRC report, (CDDH/6), pages 52 - 68).

2. Incbrporate Article 10 (Penal prosecutions) with the
same Draft Code.

CDDH/56/Add.1 and Philippines
Corr.1l

16 December 1974

Original: English

Add\a new section to Part V:

"NEW SECTION III - DRATFT CODE OF INTERNATIONAL CRIMES
IN VIOLATION OF THE GENEVA CONVENTIONS OF 1949 AND THE
ADDITIONAL PROTOCOLS*

PART I - CRIMES UNDER INTERNATIONAL HUMANITARTAN LAW

Article 1 - Crimes against humanity

Crimes against humanity, as defined in this Code, are
grave breaches of international law, for which the offenders
shall suffer death, imprisonment for life, or any other
penalty that an international court or tribunal may impose.

Article 2 - Classification of crimes against humanity

The following acts are crimes against humanity, among
others:

(a) Violence to life and person,’ in particular murder
of all kinds, mutilation, cruel treatment and torture which
shall include among others:

* In substantial compliance with the Draft Code adopted by the
Internationd Law Commission (27 July 1951) (see Official Records of
the General Assembly, Sixth Session, Supplement No.9 (A/1858),
pp. 10-114),
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1 and Corr.l (continued)

(1)
(i1)
(iii)
(iv)

(v)

(vi)

(vii)

()

starvation resulting in death.

beating resulting in death.

freezing resulting in death.

mass extermination resulting in death.
ruthless killing of prisoners of war by:
shooting.

decapitation.

drowning.
forced march without food or water.
marchers dropping out being shot or bayoneted.

o]0 [T e

killing without trial recaptured prisoners after
escape or for attempt to escape.

killing without trial captured members cf the
enemy armed forces.

Attempt upon the lives of the wounded or sick, or

shipwrecked members of the armed forces, or violence to their

persons.

(c)

Torture or inhuman treatment of wilfully causing

great suffering or serious injury to body or health which
shall include, among others:

(i)

(1i)

(ii1)
(iv)
(v)

(vi)

(vii)

Forcing an individual against his will to undergo
any kind of biological experiment.

maltreatment administered for the purpose of
obtaining a confession or information.

torture administered out of sheer sadism.

torture administered to 'convert' an individual
to the Occupying Power's political ideology.

measures cutting off prisoners of war or detainees
completely from the outside world and in partic-
ular from their families.

mental anguish created by the Detaining Power
(e.g. telling the prisoner of war that he will be
executed the following day).

any form of measures causing injury to the human
dignity.
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Draft Protocol T, New Section III (continued)

CDDH/56/Add.1 and Corr.l (continued)

(d) Any deliberate omission of action ordinarily
taken to preserve human life.

(e) Unlawful deportation or transfer of a protected
person.

(£) Unlawful confinement of a protected person.

(g) Compelling a protected person to serve in the

armed forces of a hostile Power.

(h) Taking of hostages.

(i) Attack on or destruction of medical ships or air-
craft, either civilian or military, which are equipped solely

with a view to assisting the wounded, sick and shipwrecked,
and to treating or transporting them,

(3) Attack on or bombardment of hospital zones.

(k) Reprisals against the wounded and sick members of
the armed forces, civilian personnel and buildings or equip-
ment protected by the Convention.

(1 Enslavement.
(m) Persecution on political, racial, religious or
cultural grounds, when such acts are committed in execution

of or in connexion with other offences defined in this Code.

(n) Plunder of populations in occupied countries by
the Occupying Power.

(o) Any form of aircraft hijacking, bomb threat or
bomb explosion caused to aircraft in time of peace.

Article 3 - Violation of the laws and customs of war

Any authority or individual of & ‘State who commits any
act in violation of the laws and customs of war or any
provision of a treaty or convention related thereto, shall
suffer death, imprisonment for life, or any other penalty as
an international court or tribunal may impose.
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Draft Protoccl I, New Section III (continued)

CDDH/56/Add.1 and Corr.l (continued)

Article 4 - Classification of crimes against the laws
and customs of war

The following acts are grave breaches, among others,
punishable under the preceding Article,

(a) Any act perpetrated against, and causing bodily
harm to, women, children, the sick, and the aged.

(b) Any act of omission for the protection of diplo-
matic representatives and staff of neutral Powers in
belligerent territory.

(¢) The use of incendiary weapons.

(d) The use of asphyxiating gases.

(e) The use of projectiles,

(f) The use of blast and fragmentation weapons.

(g) The use of expanding bullets.

(h) The use of perfidious weapons.\

(i) The discharge of projectiles from balloons.

(j) The use of the hydrogen bomb.

(k) The use of the napalm bomb.

(1) The destruction or seizure of the enemy's
property, unless its destruction or seizure be imperatively
demanded by the necessities of war,

(m) The destruction of edifices devoted to religion,
art, science, and charity, historical monuments, hospitals,
and places where the sick and wounded are collected, pro-

vided they are not used at the same time for military
purposes.

(n) Pillage of any town or place.

(o) Confiscation of private property.

(p) Forcible requisitions in kind or services from
localities or inhabitants except for the needs of the army
of occupation,
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Draft Protocol I, New Section TIII (continued)

CDDH/56/Add.1 and Corr.l (continued)

(g) Any violation of the rules of usufruct by the
Occupying State on the use of public buildings, immovable
property, forests and agricultural undertakings belonging
to the Occupied State.

(r) Killing or wounding treacherously individuals of
the enemy nation or armed forces.

(s) Wounding or killing an enemy who, having laid down
his arms, or having no longer means of defence, has surren-
dered voluntarily.

(t) Declaring that no quarter will be given.

(u) Any criminal or inhuman act perpetrated against
the prisoners of war not otherwise mentioned in any of the
preceding Articles of this Code.

Article 5 - Conspiracy

Any authority or individual of a State who conspires
with another or others to commit any of the offences defined
in this Code shall suffer death, life imprisonment, or any
other penalty that an international court or tribunal may
impose, taking into account the gravity of the offence.

Article 6 - Inciting to commit war crimes

Any authority or individual of a State who directly
incites another or others to commit any of the offences
defined in this Code shall suffer death, life imprisonment
or any other penalty that an international court or tribunal
may impose, taking into account the gravity of the offence.

Article 7 - Accomplice

Any authority or individual of a!State who 1is an
accomplice in the commission of any of the offences defined
in this Code shall suffer life imprisonment or any lesser
penalty that an international court or tribunal may impose.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1 and Corr.l (continued)

Article 8 - Attempt to commit war crimes

Any authority or individual of a State who attempts to
commit any of the crimes defined in this Code shall suffer
imprisonment or any lesser penalty that an international
court or tribunal may impose.

Article 9 - All other violations not mentioned in this
Code

Although not mentioned in this Code, all other viola-
tions of the laws of war and international humanitarian law,
and omissions amounting to criminal acts, shall be taken
cognizance of by an international court according to the
nature and degree of the violation or omission, and punished
at the discretion of such court.

Article 10 - Command responsibility

The fact that an individual acted as Head of State or
as responsible government official, or superior officer of
the armed forces, does not relieve him from command respon-
sibility for committing any of the offences defined in this

Code.

Article 11 - Responsibility of subordinate

_ The fact that an individual charged with an offence
defined in this Code acted pursuant to a superior's order
and that he had no alternative but to comply, does not
relieve him from responsibility; however, such act with
which he is charged may be considered in mitigation of the

sentence.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1 and Corr.l (continued)

" PART II - INTERNATIONAL CRIMINAL COURT OR TRIBUNAL *

Article 12 - Purpose of the Court

There is established an International Criminal Court or
Tribunal to try persons accused of grave breaches of or
crimes under international law, or the law of war, as may be
provided in conventions or special agreements among States
Parties to the present Convention,

Article 13 - Law to be applied by the Court

The Court shall apply international law, covering the
various crimes defined in Part I of this Code and the
various existing treaties, conventions, and assurances on

the law of war.

Article 14 - Permanent nature of the Court

The Court shall be a permanent body. Sessions shall
be called only when matters before it require consideration,
and shall be held in any territory taking into consideration
all conveniences and practicalities.

Article 15 - Qualifications of Judges

The Court shall be composed of a body of independent
judges, either civilian or military in the active or
inactive status, elected regardless of their nationality
from-among persons of high moral character, who possesss the
qualifications required in their respective countries for
appointment to the highest judicial offices, and are of
recognized competence in international law, especially in
international criminal law.

" Article 16 - Number of Judges

The Court shall consist of nine Judges.

* In substantial compliance with the draft approved by the United
Nations Committee on International Criminal Jurisdiction,
August 31, 1951. (See Qfficial Records of the General Assembly,
" Seventh Session, Supplement No.1ll (A/2136), pp. 21-25),.
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Article 17 - Nomination of candidates

1. Judges shall be elected from a list of candidates
nominated by the States Parties to the Geneva Conventions
of 1949 and the additional Protocols.

2. Each State may submit the names of not more than
four candidates.

Article 18 - Election of Judges

1. Judges shall be elected at meetings of represen-
tatives of the States Parties to the Conventions by an
absolute majority of those present and voting. A Secretary-

General shall be appointed by the Parties to the Conventions
who, after due notice to each of such States, shall convene
these meetings. He shall hold office at any place as
decided by the Parties.

2. In the event of more than one national of the same
State obtaining a sufficient number of votes for election,
the one who obtains the greatest number of votes shall be
considered as elected and if the votes aré equally divided
the elder or eldest candidate shall be considered as

elected.
Article 19 -~ Terms of office
v 1. Judges shall be elected for nine years only with
no reelection. They shall hold office or hear cases at

such place as they see fit.

2. - In case of vacancy during the nine-year term due
to resignation, death, or any incapacity, the nominee or
nominees obtaining the next highest votes at the first
election shall take over depending upon the number of
existing vacancies, subject to the provision of Article 18
(2) of this Code,
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Article 20 - Rules of Court

1. The Court shall adopt rules for carrying out its
functions. In particular, it shall prescribe rules of
procedure and such general principles governing the admission
of evidence as the Court may deem necessary.

2. These rules and any amendments thereto shall be
published without delay and shall not be altered so as to
affect pending proceedings.

Article 21 - Jurisdiction as to persons

The Court shall be competent to try natural persons
only of Parties to the conflict, including persons who have
acted as Head of State or agent of government.

Article 22 - Jurisdiction as to offences

1. The Court shall take cognizance only of grave
breaches of or crimes under international law.

2. Grave breaches are those involving any of the
following acts, if committed against persons or property
protected by the Conventions: wilful killing, torture or
inhuman treatment, including biological experiments, wilfully
causing great suffering or serious injury to body or health,
and extensive destruction and appropriation of property, not
justified by military necessity and carried out unlawfully
and wantonly which crimes are sufficiently enumerated in
Articles 4 and 7 of this Code.

Article 23 - Crimes less grave in nature

Each High Contracting Party shall refer for trial by
its own national court any case or cases endorsed to it by
the Investigating Panel created within the framework of the
International Criminal Court or Tribunal pursuant to
Article 30 of this Code, Such case or cases shall be
endorsed to the High Contracting Party concerned only, if in
the findings of the Investigating Panel, the offences
involved are less grave in nature.
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Article 24 - Cognizance of jurisdiction

Jurisdiction over any of the offences or crimes as
defined in Part I of this Code shall be taken cognizance of
by the Court where the Parties to the conflict are signa-
tories to the Geneva Conventions of 1949 and the Additional
Protocols provided that any State or States not Parties to
the Conventions may confer upon the Court by special agree-
ment or by unilateral declaration Jjurisdiction to try cases
in violation of any provision of Part I of this Code;
provided, however, that where the Parties to the conflict
are not signatories to the foregoing Conventions and the
Additional Protocols but members of the United Nations, they
may avail themselves of the power of the Court to try their
respective cases if they confer jurisdiction upon the Court
with the approval of the General Assembly of the United
Nations.

Article 25 - Access to the Court

Proceedings before the Court may be instituted only by:

(a) The Parties to the conflict which are signatories
to the Geneva Conventions and the Additional Protocols or by
the General Assembly of the United Nations, as the case may
be, pursuant to the proviso to Article 24 of this Code.

(b) Any organization of States so authorized by the
General Assembly of the United Nations, as the case may be,
pursuant to the proviso to Article 24 of this Code.

Article 26 - Challenge

1. The jurisdiction of the Court may be challenged
only by the Parties to any proceeding.

2. The grounds for challenge shall be as specified by
the Court, Such challenge shall be made prior to the
arraignment.,

3. Challenge, however, may be made at any stage of

the trial and shall be considered by the Court at such time
das the Court thinks fit but not after the closing arguments
of counsel are made.
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Article 27 - Assistance of States

1. The Court may request national authorities
concerned to assist it in the performance of its duties.

2. A State shall be obliged to render such assistance

only in conformity with any convention or other instrument
in which the State has accepted such obligation.

Article 28 - Penalties

The Court shall impose upon an accused, upon conviction,
such penalty as the Court may determine, subject to the
limitations prescribed in Part I of this Code.

Article 29 - Principles of international humanitarian
*

law

1. No one may be punished for an offence which he or
she has not personally committed.

2. Collective penalties are prohibited.

3. No one may be punished for any act or omission
contrary to a duty to act which was not an offence at the
time it was committed.

b. No one shall be liable to be prosecuted or punished
for an offence for which he has already been finally
acquitted or convicted.

5. No one shall be held guilty of an offence except
under those provisions of law which were in force at the
time when the offence was committed.

6. Everyone charged with an offence is presumed
innocent until proved guilty accordihg to law.

7. The death penalty pronounced on any person found
guilty of an offence in relation to the armed conflict shall
not be carried out until the hostilities have ceased.

* In substantial compliance with Articles 9 and 10 of draft
Additional Protocol II.
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8. The death penalty shall not be pronounced for an
offence in relation to the armed conflict committed by
persons below eighteen years of age and shall not be carried
out on pregnant women.

Article 30 - Investigation Panel or Committing
Authority
1. There shall be established within the framework of

the International Criminal Court or Tribunal a fact-finding
body which shall be called Investigation Panel or Committing

Authority composed of as many persons as may be needed,
elected in the same manner at the same time, on the same
terms, and possessing similar qualifications as the judges.

2. The function of the Panel shall be to examine the
evidence offered by the complainant to support the complaint.

3. The complainant shall designate an agent or agents
who shall present the evidence before the Panel.

4, If the Panel is satisfied that the evidence is
sufficient to support the complaint, it shall so certify to
the Court and the complainant if the offence or offences are
grave; otherwise, i1f the Panel finds that the offence or
offences are less grave in nature, it shall endorse the case
or charges to the Contracting Party having jurisdiction over
the person of the accused, for trial by its own national
court.

5. Before issuing any such certificate, the Panel
shall give the accused reasonable opportunity to be heard
and to adduce such evidence as he may desire.

6. The Panel shall adopt its own rules of procedure.

Article 31 - Prosecuting Attorney or Trial Counsel

1. The States Parties to the Conventions, at the
meetings and in the manner provided for in Article 18, shall
elect a panel of as many persons as may be needed whose duty
it shall be, whenever a certificate for trial is issued by
the Investigation Panel, to elect forthwith a Prosecuting
Attorney herein referred to also as Trial Counsel who shall
possess the same or similar qualifications as a member of the

Court.
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2. The Prosecuting Attorney or Trial Counsel shall
file with the Court an indictment of the accused based on
the findings certified by the Committing Authority and shall
be responsible for conducting the prosecution before the

Court.

PART III - PROCEDURE *

Article 32 - Indictment or charge

1. The indictment or charge shall contain a concise
statement of the facts which constitute each alleged offence
and a specific reference to the law and Article of this Code

under which the agcused is charged.

2. - The Court may authorize amendment of the indict-
ment or charge.

Article 33 - Notice of the indictment or charge

1. The Court shall notify the State of which the
accused is alleged to be a national, of the indictment or
charge, and the State in which the crime is alleged to have

been committed.

2. The Court shall not proceed with the trial unless
satisfied that the accused has had the indictment or any
amendment thereof, as the case may be, served upon him and
has sufficient time to prepare his defence.

* TIn substantial compliance with the report of the United Nations
Committee on International Criminal Jurisdiction (see Official
Records of the General Agssembly, Seventh Session, Supplement No.ll
(A/2136), pp. 24 and 25.)
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Article 34 - Rights of the accused

1. The accused shall be presumed innocent until
proved guilty.

2. The accused shall have a fair trial and, in
particular:

(a) The right to be present at all stages of the
proceedings;

(b) The right to conduct his own defence or to be
defended by counsel of his own choice, and to have his
counsel present at all stages of the proceedings;

(¢) The right to have the proceedings of the Court,
including documentary evidence, translated into his own
language;

(d) The right to interrogate, in person or by his
counsel, any witness and to inspect any document or other
evidence introduced during the trial;

(e) The right to adduce oral and other evidence in
his defence; and

(f) The right to the assistance of the Court in
obtaining access to material which the Court believes to
be relevant to the issues before the Court.

3. The accused shall have the right to be heard by
the Court but shall not be compelled to speak. His refusal
to speak shall not be relevant to the determination of his
guilt. Should he elect to speak, he shall be liable to
questioning by the Court and by counsel.

Article 35 - Publicity of hearings

1. The Court shall be open to the public unless there
are exceptional circumstances in which the Court finds that
the presence of the public might prejudice the interests of
justice.

2. The deliberations of the Court shall take place in
private and shall not be disclosed.
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" Article 36 -~ Warrants of arrest

The Court shall have power to issue warrants of arrest
related to crimes over which the Court has jurisdiction.

Article 37 - Provisional liberty of accused

The Court shall decide whether the accused shall remain
in custody during the trial or be provisionally set at
liberty, and the conditions under which such provisional
liberty shall be granted,

Article 38 - Powers of the court

The Court shall have the powers necessary to the proper
conduct of the trial, including the power to require the
attendance of witnesses, require production of documents and
other evidentiary material, rule out irrelevant issues,
evidence and statements, and maintain order at the trial.

Article 39 - Dismissal of case

The Court may dismiss at any stage of the proceedings
any case 1n which the Court is satisfied that no fair trial
can then be had. In the event of such dismissal, the Court
shall discharge the accused and may also acquit him,

Article 40 - Withdrawal of prosecution

A prosecution may be withdrawn only with the approval
of the Court. In the event of such approval, the Court
shall discharge the accused and may also acgqguit him.

Article %41l - Quorum ’

The participation of seven judges shall suffice to
constitute the Court,
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Article 42 - Required votes

1. The death penalty shall require a unanimous vote
of the judges participating in the trial, otherwise life
imprisonment shall be imposed.

2. All other final judgements and sentences of the
Court shall require a majority vote of the judges parti-
cipating in the trial.

3. The same requirement shall apply to other deci-
sions of the Court, provided that, in the event of an
equality of votes, the vote of the presiding judge shall be

decisive.
Article 43 - Contents and signature of judgement
1. The judgement shall state, in relation to each

accused, the reasons upon which it is based.

2. The judgement shall contain the names of the
judges who have taken part in the decision. It shall be
signed by the President and the Registrar of the Court.

Article 44 - Separate opinions

If the judgement of the Court dces not represent the
unanimous opinion of the judges, any judge shall be entitled
to deliver a separate opinion.

Article 45 - Announcement of sentence

The sentence shall be read in open Court.

Article 46 - Revision of judgement

1. An accused who has been found guilty may apply to
the Court for revision of judgement.

2. An application for revision shall not be enter-
tained unless the Court is satisfied:
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(a) That a fact was discovered of such a nature as to
be a decisive factor; and

(b) That that fact was, when the judgement was given,
unknown to the Court and the accused,

3. Revision proceedings shall be opened by a judge-
ment of the Court expressly recording the existence of the
new fact and recognizing that it has such a character as to
lay the case open to revision.

Article 47 - Subsequent trial

No person who has been tried and acquitted or convicted
before the Court shall be subsequently tried for the same
offence in any court within the jurisdiction of any State
which has conferred jurisdiction upon the Court with respect
to such offence.

Article W48 - Execution of sentence

Sentences shall be executed in accordance with conven-
tions relating to the matter, In the absence of such
conventions, arrangements for the execution may be made with
the State concerned upon motion of the Court, by the
Secretary-General, pursuant to the proviso to Article 24 of
this Code.

Article 49 - Board of Clemency

1. A Board of Clemency consisting of five members
shall be established by the States Parties to the present
Convention.

2. The Board shall have the powers of pardon and
parole and of suspension, reduction and other alteratiocn of

a sentence of the Court.

3. The Board shall adopt its own rules of procedure.
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Article 50 - Special tribunals

Nothing in the present Convention shall be taken to
prejudice the right of two or more States Parties thereto
jointly to set up special tribunals to try the perpetrators
of crimes over which each of such States has jurisdiction
according to the general rules of international law.

Article 51 - Extradition

1. The States Parties to the Conventions shall pledge
themselves to grant extradition in respect of any violation
of the Code, particularly of the offences or crimes as
defined in Part I.

2. Nothing can prejudice, however, the right of any
State not a Party to the Conventions to avail itself of the
jurisdiction of the Court and to grant extradition in res-
pect of the trial of its own nationals outside its own

territory."

(In document CDDH/56/Add.l/Corr.l, the Title of Part I was changed to
read "Crimes under International Humanitarian Law"; Articles 1, 2
and 5 were deleted and the remaining Articles were renumbered accord-

ingly.)

CDDH/I/333 Philippines
14 September 1976

Original: English

Add a new section to draft Protocol I, Part V, to be
known as Section III and incorporate the Draft Code of
International Crimes in Violation of the Geneva Conventions
of 1949 and the draft Additional Protocols (see docu-
ment CDDH/56/Add.l/Rev.l).
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Amendments to the Draft Code of International Crimes in
Violation of the Geneva Conventions of 1949 and the draft
additional Protocols (CDDH/56/Add.1):

"PART T

CRIMES UNDER INTERNATIONAL LAW

Article 1

Crimes against international humanitarian law

Acts described in this Code as breaches in violation of the
Geneva Conventions and the present Protocols are crimes against
international humanitarian law.for which the offenders shall
suffer death, imprisonment for 1life, or any other penalty that
an international Court or Tribunal may impose, depending upon
the gravity of the offence or offences committed.

Article 2

Classification of crimes against

international humanitarian law

The following grave breaches are crimes agalnst international
humanltarlan law, among others: .

(a) Grave breaches as defined or mentloned in the
Geneva Conventlons of 1949;

(b) Grave breaches as defined or mentioned in Article T4
of Protocol I which supplements the Geneva:Conventions ‘of 1949;

(c) Any form of unlawful seizure of aircraft such as
hlJacklng, and any form of criminal interference with civil
aviation such as unlawful attacks against aircraft in time

of peace; and

(d) Any form of terrorist activities causing violence to
person and destruction to property committed in time of peace.
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Article 3

Violation of the laws and customs of war

Any authority or individual of a State who commits any .act
in violation of the laws and customs of war or any provision of
a treaty or convention related thereto shall suffer death,
inprisonment for life, or any other penalty that an international

court or tribunal may impose.

Article U

Classification of crimes against the laws and customs of war

1. The following acts are grave breaches, among others,
punishable under the preceding article:

(a) Any act perpetrated against, and causing bodily
harm to women, children, the sick and the aged.

(b) The use-of bullets inflieting wounds. of useless
cruelty, such as explosive bullets, and in general
all kinds of bullets which exceed the 1limit necessary
for placing a man hors de combat.

(c) The use of asphyxiating, poisonous or other gases
and analogous liquids, materials or devices, and those
weapons that violate the traditional principles of
international law and humanitarian rules such as
biological weapons, blast and fragmentation weapons.

Article 5

Conspiracy

1. Any authority or individual of a State who conspires
with another or others to commit any of the offences defined
in this Code shall suffer death, life imprisonment, or any
other penalty that an international court or tribunal may impose,
taking into account the gravity of the offence.

2. A conspiracy exists when two or more persons come to.an
agreement concerning the commission of a crime and decide to

commit it.
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Article 6

Inciting to commit war crimes

1. Any authority or individual of a State who directly
incites another or others to commit any of the offences defined
in this Code shall suffer death, life imprisonment or any other
penalty that an international court or tribunal may impose,
taking into account the gravity of the offence.

2. There is incitement when the person who has decided
to commit a crime proposes its execution to some other person
or persons.

Article 7

Accomplices

1. Any authority or individual of a State who is an
accomplice in the commission of any of the offences defined
in this Code shall suffer life imprisonment or any lesser
penalty that an international Court or Tribunal may impose.

2. An accomplice is any person who, although he does
not take a direct part in the execution of any offence defined
herein, does not directly force or induce others to commit it,
or does not co-operate in the commission of the offence by
another act without which it would not have been accomplished,
co-operates, however, in the execution of the offence by
previous or simultaneous acts.

Article 8

Attempt to commit war crimes

1. Any authority or individual of a State,who attempts to
commit any of the crimes defined in this Code shall suffer
imprisonment or any lesser penalty that an international Court
or Tribunal may impose. .

2. There is an attempt when the offender commences the
commission of a crime directly by overt acts, and does not
- perform all the acts of execution which produce the crime by
reason of some cause or accident other than his own spontaneous
desistance.
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Article 3

A1l other violabions not mentioned in this Code

Though not mentioned in this Code, all other violations
of the laws of war and of international humanitarian law, and
omissions amounting to criminal acts, shall be taken cognizance
of by an international court according to the nature and degree
of the violation or omission, and punished at the discretion
of such Court.

Article 10

Command responsibility

The fact that an individual acted as Head of State or as
responsible Government official, or superior officer of the
armed forces, does not relieve him from command responsibility
for any of the offences committed bJ any one under him, as
defined in this Code.

Article 11

Resbonsibility of éubordinates

The fact that an individual charged with an offence
defined in this Codec acted pursuant to a superior's order and
that he hau no alternative but to comply, does not relieve
him from responsibility; however, such act with which he
is charged may be considered in mitigation of the sentence.
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PART II

INTERNATIONAL CRIMINAL COURT OR TRIBUNAL

Article 12

Purpose of the Court

There are established as many International Criminal Courts
or Tribunals as are necessary to try persons accused of grave
breaches or crimes under international law, or the law of war,
as may be provided in conventions or special agreements among
States Parties to the present Convention.

Article 13

Appointing Authority

1. There shall ve established a body within the framework
of the Contracting Parties which shall be known as the Appointing
Authority. This body shall be composed of seven duly credited
representatives, each from the following:

Western Group
Eastern Group

Arab Group

Asian Group
Latin-American Group
African Group

Swiss Confederation

PN N NN PN N
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2. The powers of the Appointing Authority, among others,
are as follows:

(a) The power to appoint any Court or Trlbunal which shall
try cases assigned to it.

(b) The power to approve the sentence of the Court or Tribunal
which shall include the power to approve or disapprove a
finding and to approve only so much of a finding of guilty

of a particular offencs as involves a finding of guilty of

a lesser included offence when, in the opinion of ‘the
Appointing Authority, the evidence of record requires a
finding of only the lesser degree of guilt.
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Article 13 (continued)

(¢) The power.to approve or disapprove the whole or
any part of the sentence,

(g) The power to remand a case for rehearing.

Article 14

Law to-be applied by the Court
Each Court created or established shall apply international

law, covering the various crimes defined in Part I of this Code
and the various existing treaties, conventions, and assurances

of the law of war,

Article 15

Nature of the Court

Each Court created or established shall be a temporary
body. Sessions shall be called only when matters before it
require consideration, and shall be held in any territory
taking into consideration all conveniences and practicalities.

Article 16

Qualification of Judges

Each Court established shall be composed of a body of
independent Judges, either civilian or military in the active
or inactive status, elected regardless of their nationality
from among persons of high moral character, who possess the
qualifications required ‘in their respective countries for
appointment to the highest judicial offices, and of recognized
competence in international law, especially in international

criminal law.

Article 17

Number of Jddges

Each Court estabiished shall consist of seven Judges, one
of whom will be the presiding Judge to be selected in accordance

with Article 19, paragraph 2.
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Article 18

Nomination of candidates

1. Judges shall be elected from a list of candidates
nominated by the States Parties to the Geneva Conventions of 1949
and the additional Protocols.

2. Each State may submit the names of its candidates.

Article 19

Election of Judges

1. The judges shall be elected at meetings of representatives
of the States Parties to the Conventions by an absolute majority
of those present and voting. A Secretary-General shall be
appointed by the parties to the Conventions who, after due notice
to each of such States, shall convene these meetings. He shall
hold office at any place as decided by the Parties.

2. In the event of more than one national of the same
State obtaining a sufficient number of votes for election; the
one who obtains the greatest number of votes shall be considered
as elected and if the votes are equally divided the elder or
eldest candidate shall be considered as elected.

Article 20

Term of office

1. The Judges shall serve as long as there are cases assigned
to their respective Courts for trial. They shall hold office or
hear cases at such place as they see fit. :

2. In case of vacancy during their tenure.of office due to
resignation, death, or any incapacity, the nominee or nominees
obtaining the next highest votes at the first election shall.
take over depending upon the number of existing vacancies, '~
subject to the provision of paragraph 2, Article 19, of this
Code.
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Article 21

Rules of Court

1. The Appointing Authority shall adopt rules for carrying
out the functions of the Courts. In particular, it shall prescribe
rules of procedure and such general principles governing the g
admission of evidence as the Courts may deem necessary.

2. These rules and any amendments thereto shall be published
without delay and shall not be altered so as to affect pending
proceedings.

Article 22

Jurisdiction as to persons

Each Court shall be competent to try natural persons only
of parties to the conflict, including persons who have acted
as Head of State or agent of Government.

Article 23

Jurisdiction as to offences

1. Each Court shall take cognizance only of grave breaches
or crimes under international law.

2. Grave breaches are those involving any of the acts
mentioned in Articles 2 and 4 of this Code.

“Article 24

Crimes less grave in nature

Each High Contracting Party shall refer for trial by its own
national Court any case or cases endorsed to it by the Investlgatlng
Panel created by the “Appuinting Authority within the framework
of the Inteérnational Criminal Coutrts or Tribunals. Such case
or cases shall be endorsed to the High Contracting Party concerned
only, if in the findings of the Investigating Panel, the offences
involved are less grave in nature.
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Article 25

Cognizance of jurisdiction

Jurisdiction over any of the offences or crimes as defined in
Part I of this Code shall be taken cognizance of by each Court
where the parties to the conflict are signatories to the Geneva
Conventions of 1949 and the Additional Protocols provided that
any State or States not parties to the Convention, may confer
upon the Court by special agreement or by unilateral declaration
jurisdietion to try cases in violation of any provision of Part I
of this Code; provided, however, that where the parties to the
conflict are not signatories to the foregoing Conventions and
the additional Protocols but members of the United Nations,
they may avail themselves of the power of the Court to try their
respective cases if they confer jurisdiction upon the Court with
the approval of the General Assembly of the United Nations.

Article 26

Access to the Court

Proceedings before the Court may be instituted only by:

(g) The parties to the conflict which are signatories to
the Geneva Conventions and the Additional Protocols or by
the General Assembly of the United Nations, as the case
may be, pursuant to the proviso to Article 25 of this Code.

(b) Any organization of States so authorized by the
General Assembly of the United Nations, as the case may be,
pursuant to the proviso to Article 25 of this Code.

Article 27

Challenge

1. The jurisdiction of the Court may be challenged only by
the parties to any proceeding.

2. The grounds for challenge shall be as specified by the
adopted rules of procedure. Such challenge shall be made prior
to the arraignment.

3. Any ground for challenge, however, may be made at any
stage of the trial and shall be considered by the Court at such
time as the Court thinks fit but not after the closing arguments
of counsel are made.
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Article 28

Assistance;ofﬂsgg?eg

1, The Court may request the national authorities concerned
to assist it in the performance of its duties.

2. A Stateé shall be leiged to render such assistance ohly
in conformity with any convention or other instrument in which
the State has accepted such obligation.
Article 29
Penalties
The Court shall impose upon an accused, upon conviction;. _
such penalty as the Court may determine, subject to the limitations
prescribed in Part I of this Code.

Article 30

Investigation Panel or Committing Authority

1, The Appointing Authority shall establish within the
framework of the International Criminal Courts or Tribunals a
fact-finding body which shall be called Investigation Panel or
Committing Authority composed of as many persons as may be
needed, elected in the same manner at the same time, on the
same terms, -and posse551ng similar qualifications as the Judges.

2. - The functlon of the Panel shall be to examine the
evidence offered by the complainant to support the complaint.

3, The complainant shall designate an agent or agents who
shall present the evidence before the Panel.

4, If the Panel is satisfied that the evidence is sufficient
to support the complaint, it shall so certify to the Court and the
complainant if the offence or offences are grave; otherwise, if
the Panel finds that the offence or offences are less grave.in
nature, it shall endorse the case or charges to the High .
Contracting Party having jurisdiction over the person of the
accused, for trial by its own national Court.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add,1/Rev.l (continued)

Article 30 (continued)

5. Before issuing any such certificate, the Panel shall give
the accused reasonable opportunity to be heard and to adduce such
evidence as he may desire.

6. The Panel shall adopt its own rules of procedure.

Article 31

Prosecuting Attorney or Trial Counsel

1. The States Parties to the Conventions, at the meetings and
in the manner provided for in Article 19, shall elect a panel .of
as many persons as may be needed whose duty it shall be, whenever
a certificate for trial is issued by the Investigation Panel, to
elect forthwith a Prosecuting Attorney herein referred to also as
Trial Counsel who shall possess the same or similar qualifications
as a member of the Court.

2. The Prosecuting Attorney or Trial Counsel shall file with
the Court an indictment of the accused based on the findings
certified by the Committing Authority and shall be responsible
for conducting the prosecution before the Court.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add,1/Rev,1l (continued)

PART III

- PROCEDURE

Article 32

Indictment or charge

1. The indictment or charge shall contain a concise statement
of the facts which constitute each alleged offence and a specific
reference to the law and Article of this Code under_which the

accused is charged.

2. The Court may authorize amendment to the indictment 6r
charge. : :

Article 33

Notice of the indictment or charge

1. The Court shall notify the State of which the accused is
alleged to be a national, of the indictment or charge, and the.
State in which the crime is alleged to have been committed.-

2. The Court shall not proceed with the trial unless

satisfied that the accused has had the indictment or any amendment
thereof, as the case may be, served upon him and has sufficient

time to prepare his defence.

Article 34

Rights of the accused

1. The accused shall be presumed innocent until proved guilty.
2. The accused shall have a fair trial and, in particular:
(a) The right to be present at all stages of the proceedings;

(b) The right to conduct his own defence or to be defended
by counsel of his own choice, and to have his counsel present
at all stages of the proceedings;
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Draft Protocol I, New Section III Ccontinued)

CDDH/56/Add.1/Rev.l (continued)

Article 34 (continued)

(c) The right to have the proceedings of the Court, including
documentary evidence, translated into his own language;

(d) The right to interrogate, in person or by his counsel,
any witness and to inspect any document or other evidence
introduced during the trial;

(e) The right to adduce oral and other evidence in his
defence; and

(f) The right to the assistance of the Court in obtaining
access to material which the Court believes to be relevant
to the issues before the Court.

'3, The aecused shall have the right to be heard by the
Court but shall not be compelled to speak. His refusal to speak
shall not be relevant to the determination of his guilt. Should
he elect to speak, he shall be liable to questioning by the
Court and by counsel,

Article 35

Publicity of hearings

l. The Couft shall be open to the public unless there are
exceptional circumstances in which the Court finds that the
presence of the public might prejudice the interest of justice.

2. The deliberations of the Court shall take place in
private and shall not be disclosed.

Article 36

Warrants of arrest

The Court shall have power to issue warrants of arrest related
to erimes over which the Court has jurisdiction.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1/Rev.1l (continued)

Article 37

Provisional liberty of accused

The Court shall decide whether the accused shall remain in
custody during the trial or be provisionally set at liberty, and
the conditions under which such provisional liberty shall be
granted. ‘

Article 38

Powers of the Court

The Court shall have the powers necessary to the proper
conduct of the trial, including the power to require the attendance
of witnesses, irequire production of documents and othér evidentiary
material, rule out irrelevant issues, evidence and sStatements, and -
maintain order at the trial.

Article 39

Dismissal of case

The Court may dismiss at any stage of the proceedings any
case in which the Court is satisfied that no fair trial can then
be had.  In the event of such dlsmlssal the Court shall’ dlscharge
the accused and may also aequit him. h

Article 40 -

Withdrawal of prosecution

A prosecution may be withdrawn only with the approval of the
Court. In the event of such approval, the Court shall discharge

the accused and may also acquit him,
Article 41
Quorum

The participation of five Judges shall suffice to constitute
the Court,
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Draft Protocol I, New Section IIT (continued)

CDDH/56/Add,.1/Rev,1l (continued)

Article 42

Required votes. . . . ...

1. The death penalty shall require a unanimous vote of -the
Judges participating in the trial otherwise life imprisonment
shall be imposed.

2, All other final judgements and sentences of the Court
shall require a majority vote of the Judges participating in
the trial. '

3. The same requirement shall apply to other decisions
of the Court, provided that, in the event of an equality of
votes, the vote of the presiding Judge shall be decisive.

Article 43

Contents and signature of judgement

1. The judgement shall state, in relation to each accused,
the reasons upon which it is based.

2. The judgement shall contain the names of the Judges who
have taken part in the decision. It shall be signed by the
presiding Judge and the Registrar of the Court.

Article 44

Separate opinions

If the judgement of the Court déés not represent the unanimous
opinion of the Judges, any Judge shall be entitled to deliver a
separate opinion. '

Article 45

Announcement of sentence

The sentence shall be read in open Court.
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Draft Protocecl I, New Section ITI (continued)

CDDH/56/Add.1/Rev.l (continued)

Article M6

Revision of Judgement

1. An accused who has been found gullty may apply to the
Court for revision of Judgement,

2. "An application for revision shall not be entertained
unless the Court is satisfied:

(a) That a fact was discovered of such a nature as to
be a decisive factor; and

(b) That that fact was, when the judgement was glven,
unknown to the Court and the accused.

3. Revision proceedings shall be opened by a judgement of
the Court expressly recording the existence of the new fact and

recognizing that it has such a character as to lay the case open
to revision.

Article 47

Subsequent trial

No person who has been tried and acquitted or convicted before’
the Court shall be subsequently tried for the same offence in any
Court within the jurisdiction of any State which has conferred
jurisdiction upon the Court with respect to such offence.

érticlevﬁ8

Executilon of sentence

No sentence shall be executed unless approved or confirmed
by the Appointing Authority.

Article 49

Board of Clemency

1. A Board of Clemency consisting of five members shall be
established by the States Parties to the present Convention.

2. The Board shall have the powers of pardon and parole.

3. The Board shall adopt its own rules of procedure.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1/Rev.1l (continued)

Article 50

Special Tribunals

Nothing in the present Convention shall be taken to prejudice
the right of two or more States Parties thereto jointly to set up
special tribunals to try the perpetrators of crimes over which each
of such States has jurisdiction according to the general rules of
international law.

Article 51

Extradition

1. The States Parties to the Conventions shall pledge
themselves to grant extradition in respect to any violation
of the Code, particularly of the offences or crimes as defined
in Part I.

2, ©Nothing can prejudice, however, the right of any State
not a party to the Conventions to avail itself of the jurisdiction
of the Court created under this Code, and to grant extradition in
respect to the trial of its own nationals outside its own territory.
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Draft Protocol I, New Section III (continued)

CDDH/56/Add.1/Rev.1l (concluded)

PART 1V

ADMINISTRATIVE MATTERS

“Article 52

Records of trials

Each Court shall keep a separate record of its proceedings
in the trial of each case brought before it. Such record shall
be authenticated by the signature of the presiding Judge and the
Trial Counsel. However, if the record cannot be authenticated
by the presiding Judge and the Trial Counsel, by reason of the
death, disability, or absence of either or both of them, it ,
shall be signed by a member in lieu of the presiding Judge and
by an assistant Trial Counsel,; if there be one, in lieu of the
Trial Counsel; otherwise by another member of the Court.

Article 53

Depositary of records

The records of trials of all cases brought before each Court
established pursuant to this Code shall be deposited with the
Swiss Confederation, depositary of the Conventions and the
Additional Protocols.

Article 54

Financial Considerations

1. Salaries, allowances and other expenses related to the
functions of the Appointing Authority, Judges, Investigating
Panel, Trial Counsel and Assistant Trial Counsel shall be borne
by their respective governments.

2., No salaries, allowances, or other expenses shall accrue
to the benefit of the persons mentioned in the preceding paragraph
in the event that there are no cases assigned to each Court for
trial.
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Draft Protocol I, New Section III (concluded)

CDDH/I/333 Philippines
14 September 1976

Original: English

Add a new section to draft Protocol I, Part V, to be
known as Section III and incorporate the Draft Code
of International Crimes in Violation of the Ceneva
Conventions of 1949 and the draft Additional
Protocols (see document CDDH/56/Add.1/Rev.1).

CDDH/1/3u6 Philigpines
2 May 1977
Original: English.

1. In view of the lack of time, this Diplomatic
Conference being directed to finish its work at this
session, and in a true spirit of co-operation, the
Philippines delegation is willing not to proceed further
with the deliberation of its proposal in CDDH/56/Add.l/Rev.l
for the creation of a code of international crimes in
violation of the Geneva Conventions of 1949 and the
Additional Protocols.

2. It is, however, the wish of the Philippines
delegation to have CDDH/56/Add.l/Rev.l incorporated into
the instruments of the Conference as an Annex.

3. The Philippines delegation hereby proposes, there-
fore, that CDDH/56/Add.1/Rev.l be no longer discussed;
however, it is further proposed that it be incorporated as
an Annex to the instruments of the Diplomatic Conference on
the Reaffirmation and Development of International Humani-
tarian Law Applicable in Armed Conflict for future reference

and consideration.
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ANNEX II TO THE TABLE OF AMENDMENTS

(Amendments to draft Additional Protocols I and II
submitted by the Republic of Viet Nam at the first
and second sessions of the Conference)

PROTOCOL I

CDDH/I/9 Article 5
11 March 1974
Original: French

Amend paragraph 3 to read:

"If, despite the foregoing, no Protecting Power is
appointed, the Parties to the conflict shall accept the
offer made by the International Committee of the Red Cross,
if it deems it necessary, to act as a substitute within the
meaning of Article 2(e)."

CDDH/II/87 Article 8
21 September 1974
Original: French

1. Complete the title of draft Protocol I, Part II, as
follows: "WOUNDED, SICK, SHIPWRECKED AND MISSING PERSONS",

2. Add a sub-paragraph (b) (bis) drafted as follows:

"(b) bis 'missing' means military personnel who have
failed to rejoin their units after a military operation and
civilians who have failed to return to their domicile owing
to circumstances connected with hostilities."

CDDH/II/88 Article 18
21 September 1874
Original: French

Amend paragraph 3 to read:

"3, No person engaged in the medical activities
mentioned in paragraph 1 above, may be compelled ...".



- 166 -

Draft Protocol I (continued)

CDDH/II/89 Article 17
21 September 1874
Original: French

Amend paragraph 3 to read:

"3. No one shall be molested, prosecuted or convicted
for having given shelter, care or assistance to sick or
wounded persons even if they belong to the adverse Party, on
the sole condition that the fact is reported to the local
authorities."”

CDDH/II/257 * New Section I bis
10 March 1975
Original: French

Add a supplementary article as follows to the new
section proposed in document CDDH/II/2uk:

"The Parties to the conflict shall agree to set up
committees to arrange for the repatriation of persons
reported missing who have been found and to whom the pro-
visions of the Conventions cannot be applied.”

CDDH/II/S0 Articles 32 bis, ter, guater
21 September 1974
Original: French

Add a new Section III to draft Protocol I, Part II
reading as follows:

"SECTION III - THE MISSING' AND DEAD

Article 32 bis

The Parties to the conflict shall endeavour to assist
one another in collecting information concerning military
personnel and civilians belonging to each Party who are
reported missing., They shall set up and keep files on such
persons for this purpose."

* This document was circulated on 28 February 1975 under
symbol CDDH/II/244/Add.1.
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Draft Protocol I (continued)

CDDH/II/90 (concluded)

"Article 32 ter

Each Party to the conflict shall, as far as possible,
mark the site and maintain the graves of the dead of the
other Party who are buried within the territory it controls.
Each Party shall set up and keep files for the identifica-

tion of these graves.

To the same end, burial shall be carried out indivi-
dually and the dead interred in individual graves."

"Article 32 quater

At the close of hostilities, the Parties to the conflict
shall agree to set up commissions for the purpose of seeking
the missing and finding the graves of the dead.

They shall facilitate the repatriation of the missing
who have been found; mortal remains; and personal effects

of a sentimental value.

They shall also facilitate visits to graves by the
families of the dead, social organizations and representa-
tives of the Party concerned."

CDDH/III/6 Article 35
11 March 1974
Original: French

In paragraph 2, delete the words "are lawful" and
substitute the words "are not considered as acts of perfidy".

CDDH/III/5 Article 42
11 March 1974
Original: French

In paragraph 1, fifth line, after the words "and
provided that", delete the words "such movements fulfil the
following conditions” and substitute the following "such
'government' or authority is fighting on behalf of a people
against a foreign occupying force, the conditions of
Article 4 of the Third Convention being applicable in their
entirety."
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Draft Protocol I (continued)

CDDH/III/5/Rev.1 " Article 42
10 February 1975
Original: French

Amend the Article to read:

"l. In addition to the perscns mentioned in Article U4
of the Third Convention, members of organized resistance
movements who have fallen into the hands of the enemy are
prisoners of war provided such movements belong to a Party
to the conflict, even if that Party is represented by a
government or an authority not recognized by the Detaining
Power and provided that such movements are engaged in the
situations referred to in Article 1, paragraph 2, and fulfil
the following conditions:

(a) that they are under a command responsible to a
Party to the conflict for its subordinates;

(b) that they distinguish themselves from the civilian
population in military operations by openly carrying weapons
and by wearing a fixed distinctive emblem recognizable at a
distance;

(¢) that they conduct their military operations in
accordance with the Conventions and the present Protocol."

CDDH/III/& Article 49
11 March 1974
Original: French

In paragraph 2, first line, replace the words "The
Parties to the conflict shall endeavour to avoid locating"
by the words "It is forbidden to locate',.
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Draft Protocol I (continued)

CDDH/III/3 " Article 50
11 March 1974

Original:

CDDH/II/S

French
1. Amend paragraph 1l(a) to read:

"(a) those who plan or decide upon an attack shall
ensure that the objectives to be attacked are duly identified’
as military objectives within the meaning of paragraph 1 of
Article 47 and may be attacked without incidental losses in
civilian lives and damage to civilian objects in their
vicinity being caused or that at all events such loss or
damage is not disproportionate to the direct and substantial
military advantage anticipated;".

2. In paragraph 1(b), first line, replace the words
"cancel or suspend" by the words "endeavour to avoid".

Article 58

11 March 1974

Original:

CDDH/II/S8

French
Amend paragraph 4 to read:
"y, The international distinctive sign of civil

defence 1s an equilateral 1light blue triangle on a light
orange background.”

Article 62

11 March 1974

Original:

French

In paragraph 2, second line, replace the word "when" by
the words "after having verified that those.



- 170 -

Draft Protocol I (coneluded)

CDDH/TI/8

Article 77

11 March 1974

Original:

French
1. Change the title to read "Orders and instructions”.
2. In paragraph 1, delete the existing text and substitute

the following:

"The civilian and military authorities of the High
Contracting Parties shall issue to their subordinates,
through official channels, orders and instructions to
ensure observance of the provisions of the Conventions and
the present Protocol and shall supervise their execution.”

3. In paragraph 2, last line, replace the words "refusing
to obey" by the words "not carrying out'.
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PROTOCOL IT

CDDH/I/7 Article 1
11 March 1974
Original: French

In paragraph 1, last line, delete the words "or other
organized armed groups". '

CDDH/I/86 Article 8
8 March 1874
Original: French

In paragraph 5, second line, after the word "endeavour",
insert the words "in accordance with Article 5 of the present
Protocol, to furnish a list of the places of detention and".

CDDH/II/91 PART IIT, Article 11

21 September 13974
Original: French

PART TIII

Complete the title of draft Protocol II, Part III, as
follows: "WOUNDED, SICK, SHIPWRECKED AND MISSING PERSONSY,

Article 11
Add a sub-paragraph (b) bis drafted as follows:

"(b) bis 'missing' means military personnel who have
failed to rejoin their units after a military operation and
civilians who have failed to return to their domicile owing
to circumstances connected with hostilities."”

CDDH/II/7 : Article 14
8 March 13974
Original: French

At the end of paragraph 3, replace the full stop by a
comma and add the following clause: '"provided they so

inform the authorities in power".
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Draft Protocol II (continued)

CDDH/ITI/®6

" Article 16

8 March 1974

Original:

CDDH/IT/Q2

French

In paragraph 3, first line, replace the words "medical
activities” by the words "medical activities as referred to

in paragraph 1 above',

Articles 19 bis, ter, quater

21 September 1974

Original:

French
Add the following new articles:

"Article 19 bis

The Parties to the conflict shall endeavour to assist
one another in collecting information concerning military
personnel and civilians belonging to each Party who are
reported missing. They shall set up and keep files on such
persons for this purpose.”

"Article 19 ter

Fach Party to the conflict shall, as far as possible,
mark the site of and maintain the graves of the dead of the
other Party who are buried within the territory it controls.
Each Party shall set up and keep files for the identification
of these graves.

To the same end, burial shall be carried out indivi-
dually and the dead interred in individual graves."

"Article 19 guater

At the close of hostilities the Parties to the conflict
shall agree to set up commissions for' the purpose of seeking
the missing and finding the graves of the dead.

They shall facilitate the repatriation of the missing
who have been found; mortal remains; and personal effects
of a sentimental value.

They shall also facilitate visits to graves by the
families of the dead, social organizations and representa-
tives of the Party concerned."
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Draft Protocol II (concluded)

CDDH/III/2 Article 25
8 March 1974
Original: French

1. Change the title to read: "Definition of the civilian
population and civilian objects".

2. In paragraph 1, after the words "armed forces" insert
the words "and who does not directly or indirectly partici-
pate in hostilities".

3. Add a new paragraph 4 to read:

"y, Objects which, by their character or use, are
intended for the civilian population are considered to be
civilian objects, except when they are occupied by armed
forces or used for the purpose of hostilities.”

CDDH/II/5 Article 33

8 March 1974
Original: French

1. In paragraph 1, third line, delete the words "to the
fullest possible extent",

2. 1In paragraph 2, second line, delete the word "when" and
substitute the words: "after having verified that such”.

3, In paragraph 4, second line, after the word "super-

vision", insert the words "of a protecting Power or".
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A NNEJX III

(Draft amendments to draft Additional Protocol I
submitted by the Democratic Republic of Viet-Nam)

CDDH/41 Democratic Republic of Viet-Nam

12 March 1874
Original: French

Part One

BASTIC CONSIDERATIONS

-~ Humanity and equality based on justice.

- The effective protection df unarmed or insufficiently
armed persons in the context of new conditions of warfare.

I. The concept of humanity as set out in the Geneva Conventions
consists merely in bindinz up war wounds without condemning war
crimes and has proved to be inadequate. This watertight separation
between jus ad bellum and jus in bello was possible within the
framework of the law of The Hague of 1899 and 1907, under which
‘war was regarded as admissible in internaticnal relations, but

it has become a flagrant anomaly now that the war of aggression

is deemed to be "the ultimate international crime®, since under
modern international law the only permissible wars are those of
legitimate self-defence as established by the United Nations

Charter.

In view of contemporary realities, the absence of any
reference to international legislation on war crimes and other
international crimes related to armed conflicts in the
four Geneva Conventions is out of keeping with the true spirit
of humanity, which must be based on justice. Justice demands
that a clear distinction be made between what is humane and what
is inhumane, 1t requires us to oppose inhumane acts and support

the humane.

In order to satisfy the requirements of man's conscience,
the new humanitarian law has to contribute to the fullest extent
possible - that is, by strict moral condemnation of all
international crimes related to armed conflicts - to the prevention
of new war crimes, such as those perpetrated in Viet-Nam by
American imperialism and in Guinea-Bissau, southern Africa,
Mozambique, Angola, and elsewhere by the original colonialists,
the neo~colonialists and racist regimes.

Where humanitarian treatment is concerned the spirit of the
Geneva Conventions 1s essentially based on the outdated concept
of the equal rights of the parties to a conflict. In modern terms,
this 1s the concept of the impartiality of humanitarianism in

times of war.
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CDDH/41 (continued)

Here again., the absence of a concevnt of justice at the root
of this concept of equality or impartiality has led the Geneva
Conventions into gross injustices, from which the peonles
fighting against imperialist aggression had occasion to suffer.

The humanitarian provisions of the four Conventions put war
criminals and their victims on an equal footing. i#oreover, in
certain cases they afford the guilty more privileged treatment
than their victims.

It is right that there shculd be equality of humanitarian
treatment between war criminals of the opposing parties, between
war victims and between combatants of the opposing parties. But
justice requires that there should be no possibility of equal
treatment for war criminals and for their victims. This is a
question of ordinary human common sense.

If this were not so, the result would be to encourage war
criminals ~ an unexpected effect which the Geneva law certainly
did not knowingly anticipate. Yet the realities of our times
place a heavy responsibility towards mankind on the Geneva law.

As a consequence of the abserice of justice at the root of
the concept of equality, the four Conventions. when they do
establish distinctions, as., for example, between victims Parties
and non-Parties to the Conventions (article 2, common to the
four instruments)., create the unfair situation in which Parties
to the Conventions which violate those ‘instruments are protected
while those who. althouzh not Parties to the Conventions have not
committed any acts contrary tc their provisions are thwarted.
This incongruity has been prejudical to the strict application
of the Conventions, which are fairly widely regarded as having
been concluded only to be violated.

If the concept of the equality or impartiality of the
humanitarian spirit of the four Conventions is viewed in the
context of the realities of our times., the following conclusion
is inescapable, unjust equality is inequality and unjust
impartiality is partiality, and that to the advantage of war
criminals, not of their victims.

Equality or impartiality must be based on justice if it
is to serve as the criterion for humanitarian treatment.

II. The essence and purpose of humanitarian law 1s to protect
the overall physical and moral well-beinz of human beings and

to create all the leral cenditions necessary to enable them fully
to develop their personality., even under the difficult conditions
of war, when weapons are being used to destroy them.
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CDDH/41 (continued)

It 1s precisely because the four Geneva Conventions have
basically attained this end that they have their place in
history. But wartime conditions evolve over the centuries.
Where human protection is concerned., the four Conventlons were
to a large extent applicable to the wars between industrial
countries waged during the period between the two World Wars.
This implied a certain balance from the outset, each side _
possessed a deterrent force, that is to say. the power to apply
the law of retaliation. As a result. a certain respect for
the laws and customs of war was preserved, even in the heat of
the battle.

Since the signature of the four Geneva Conventions of 1949,
the structure of colonial and neo-colonial wars of aggression
has been transformed., culminating in the Viet-Nam war.

American imperialism and other imperialist countries
under its sway seek out their prey on its own ground, in the
under-developed countries, and profit by their absolute
superiority in weapons to break down the patriotism of civilian
population by terror, by constant massacres which represent
total genocide.

In the face of the increasingly fervent national and democratic
awakening of weak and dependent peoples, in the face of the
solidarity of whole peoples which keep the conventional machinery
of war at bay, the only strategy open to imperialist aggression,
as in Viet~-Nam, is total war waged to the bitter end by one side,
the side of the aggressor, an over-industrialized country equipped
with the most modern and terrible military methods. and free
from any fear of being punished on 1ts own soil through
retaliation” by the adversary, an under-developed and
inadequately armed sm2ll peoble.

It is more than probable that in the coming decades it will
be wars of this kind that will break out, more than any others.
Although all mankind is constantly struggling to prevent such
wars, they continue to represent a grave threat to mankind.

Owing to the scientific and technical advances in warfare
made by American imperialism and a small group of imperialist
countries under its sway, almost half the ‘human race, under-
developed and insufficiently armed, is exposed to their colossal
war machine which is ready to mount an operation of total
genocide, that is,. the destruction of those peoples - civilians,
women and children - who refuse to give in.
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CDDH/u41 (continued)

What should be the position of humanitarian law in face of
these new war conditions which set unarmed or inadequately armed
men and under-develored” and ill-equipped peoples against
imperialism's modern war machine? In our opinion, humanitarian
law should:

First, effectively protect human beings against the war
machine of aggression; promote and develop their capacity to
use all their courage and intelligence to defend themselves
against the weapons used by the imperialist agzressor;

Secondly, take all p0551ble measures to prevent the use
of the war machine of aggression by morally condemning it as a
war crime. It should be pointed out here that moral condemnation
is the sole deterrent of an instigator of war who does not fear
retaliation on his own soil.

The effective and vigorous protection of mankind against the
war machine therefore calls for the exclusion of any rules
which require guerrilla fighters to wear distinctive emblems,
since these would only serve to make them the target of the
imperialist aggressor's fire, or which restrict the ruses of war
~ the courage and intelligence of the inadequately armed man -
and represent them as acts of perfidy.

In severely condemning the war machine of aggression as
criminal, the rules prohibiting means and-methods of criminal
combat should be as complete and detailed as possible. Similarly,
the inadeqguate and dangerous concepts of "unnecessary injury”
"unnecessary suffering”, "due proportion" and "military necessity"
should be excluded.
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CDDH/u41 (continued)

DRAFT AMSNDMENTS TC THT
ICRC DRART ADDITIONAL PROTOCOLS

On the basis of these funiamental considerations, we are
submitting the following:

(1) An amendment to the preamble to draft Protocol I of the ICRC.

(2) A number of nroposals for new articles desisned either to
replace certain articles of 3iraft Protocol I of the ICRC or to
surplement that draft.

I. Our amendment to the nreamble reflects the above fundamental
considerations. which should serve hoth as a basis for the drafting
of specific provisions of the Protocol and as a ~uide for the
future apnlication of the final Protocol.

Amendment to the preamble to draft Protocol I