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PREFACE M

In April 1949, judgment was rendered in the last of the series
of 12 Nuernberg war crimes trials which had begun in October.
1946 and were held pursuant to Allied Control Council Law No. 10.
Far from being of concern solely to lawyers, these trials are of
especial interest to soldiers, historians, students of international
affairs, and others. The defendants in these proceedings, charged
with war crimes and other offenses against international penal
law, were prominent figures in Hitler’s Germany and included
such outstanding diplomats and politicians as the State Secretary
of the Foreign Office, von Weizsaecker, and cabinet ministers
von Krosigk and Lammers ; military leaders such as Field Marshals
von Leeb, List, and von Kuechler; SS leaders such as Ohlendorf,
Pohl, and Hildebrandt; industrialists such as Flick, Alfried Krupp,
and the directors of I. G. Farben; and leading professional men
such as the famous physician, Gerhard Rose, and the jurist and
Acting Minister of Justice, Schlegelberger.

In view of the weight of the accusations and the far-flung activ-
ities of the defendants, and the extraordinary amount of official
contemporaneous German documents introduced in evidence, the
records of these trials constitute a major source of historical
material covering many events of the fateful years 1933 (and
even earlier) to 1945, in Germany and elsewhere in Europe. The
procedure and practice developed during the trial of these 12 cases
under international law afford an important basis of reference in
the future development of international jurisprudence.

The proceedings in these trials were conducted throughout in
the German and English languages, and were recorded in full by
stenographic notes and by electrical sound recording of all oral
proceedings. The 12 cases required over 1,200 days of court pro-
ceedings, and the transeript of these proceedings exceeds 330,000
pages, exclusive of hundreds of document books, briefs, ete.
Publication of all of this material, accordingly, was quite un-
feasible. This series, however, does contain important portions
of the records of the 12 cases and the basic jurisdictional enact-
ments and administrative documents common to all the trials. The
first 14 volumes of this 15-volume sé¢ries are devoted mainly to the
trial of the individual cases, arranged by subject units for publi-
cation as indicated on page 6. These first 14 volumes of the
series contain the indietments, judgments, and extensive selections
from the evidence and argument in the respective trials. For the
most part these volumes are not concerned with the general
procedure or administration of the trials. Volume XV, on the
ii el




other hand, has been entitled ‘“Procedure, Practice, and Adminis-
tration.” This last volume of the series contains many materials
common to all the trials as well as selections from the record of
each of the individual frials which bear directly upon the develop-
ment of procedure, trial practice, the rules of evidence, and similar
matters.

This 15-volume series was planned and published by the Depart-
ment of the Army under the general direction of Col. Edward H.
Young, Chief, War Crimes Division, Office of The Judge Advocate
General.,
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INTRODUCTION

The Nuernberg trials of war criminals are a landmark in the
development of the procedure and practice of international law,
quite apart from their role in the development of substantive
international law. Thirteen trials were held in Nuernberg between
November 1945 and April 1949. These trials brought into one
forum lawyers of many nationalities, who were schooled in the
legal practice of many different countries. The procedure and
practice adopted necessarily drew upon both the Anglo-Saxon
adversary system and the Continental accusatorial system of law.

The first Nuernberg trial was held before the International
Military Tribunal (commonly referred to as the IMT). The judges
and prosecutors in the IMT case were drawn from the legal
profession of four great Powers, the United States of America,
Great Britain, France, and the Union of Soviet Socialist Republics.
Various liaison officers to the trial and a number of attorneys
assisting the various prosecution staffs were lawyers from still
other countries. The defense counsel and the defendants were all
Germans. The IMT derived its direct authority to try war erimi-
nals from the London Agreement of 8 August 1945, and the
Charter of the IMT annexed to that Agreement (sec. I). The Rules
of Procedure adopted by the IMT before the beginning of the
trial have been reproduced at the end of the first section of the
volume (sec. I D). The official publication on the IMT case—Trial
of the Major War Criminals, volumes I-XLII, Nuremberg, 1947-—
does not contain a separate volume on procedure, but most of the
relevant materials can be found by reference to the exhaustive and
excellent subject index in volume XXIII of the official English
edition (see, for example, *“Applications and Motions,” pp. 115
122 ; “Procedure,” pp. 572-575; “Tribunal Rulings,” pp. 686-690;
and the various cross-references made under those subject
headings).

- The military tribunals which tried the 12 cases following the
IMT trial derived their direct authority from Allied Control Coun-
cil Law No. 10 and Ordinance No. 7 of the American Military
Government for Germany (sec. ITI). The IMT trial greatly influ-
enced the procedural law in the later 12 trials, partly because the
entire judicial apparatus set up for the trial of German war crim-
inals. was intended to give the IMT case great force and effect
in subsequent trials. This volume is basically devoted to the 12
trials before military tribunals established by order of the Military
Governor of the American Zone of Occupation of Germany. How-
ever, the close relationship between the IMT trial and the later
trials has affected considerably both the organization and the con-
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tents of this volume. Various materials pertinent to the IMT case
in the first instance have been reproduced herein, and the intro-
ductions to the individual sections of this volume, more frequently
than not, make reference to the IMT case. .

It should be emphasized that these trials were conducted before
military tribunals established especially for the trial of policy
makers and their chief assistants, that the crimes tried for the
most part had no single geographical location, and that the author-
ity and jurisdiction of these tribunals derived directly from inter-
national agreement. Hence, the Nuernberg military tribunals are
to be distinguished from the military commissions or courts-mar-
tial of many nations which tried war criminals after the conclusion
of World War II. These military commissions or courts-martial
were established pursuant to national authority; they tried of-
fenses which for the most part had a single geographical location;
and they tended to follow the procedures and practice of the
military courts of the respective nations which established them.

The task of selecting important procedural materials from the
records of the 12 trials which followed the IMT case has imposed
many difficult problems, as a summary of the bulk of the source
materials will demonstrate. The principal records of these 12
trials (exclusive of the documentary exhibits and the briefs)
total approximately 350,000 legal size pages. The records, main-
tained by the Court Archives Section of the Central Secretariat
of the Tribunals, have been bound into 837 volumes. The volumes
entitled “Official Court Files” have been particularly important
in preparing the manuscript of this*volume, since they contain
the written motions and applications, the answers to these motions
and applications, and official copies of the court orders thereon.
These “Official Court Files” for the 12 cases alone run to more
than 17,000 pages bound in 61 volumes. A very great deal of the
pertinent procedural matters, however, is widely scattered through-
out the transeript of the daily proceedings, a transcript, which for
all cases, totals more than 330,000 pages. It has therefore been a
most trying task to bring within the covers of one volume both the
materials common to all of the trials and representative materials
from the records of individual cases. Footnotes have been
employed freely to indicate the volume and page of the ‘“Official
Court File” or the transcript for the items taken from those
sources. In many instances where related materials have been
omitted, footnotes or brackets in the text indicate the source and
sometimes the nature of the materials omitted. For those who
wish to go beyond the materials reproduced here, the organization
of the official archives is graphically described in the ‘“Court
Archives History” and in the Introduction of the“Over-all Index”
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to the Official Record, both of which are reproduced hereinafter in
full (sec. VIII H). The official records are in the custody of the
Departmental Records Branch, Office of The Adjutant General,
Department of the Army, Washington, D. C. A report concerning
the location of various records of the Nuernberg trials is contained
in appendix C.

The “Contents” of this volume indicates the general organiza-
tion of the materials reproduced herein. After reproducing the
basic jurisdictional enactments of both the IMT and the later
Military Tribunals (secs. I and I1), it seemed appropriate to show
the evolution of Uniform Rules of Procedures (secs. ITII-V). To do
this it was necessary to begin with the rules adopted by Military
Tribunal I in the Medical case. Next, there appear summary state-
ments from the judgments of each of the Tribunals and from the
concurring and dissenting opinions, concerning procedure, prac-
tice, and evidence (sec. VI). These statements give an over-all
view of the general practice followed during the trials, which
facilitates the study and understanding of the later sections on
particular topics. An early section has also been devoted to the
handling of the ever-present language problem and the novel sys-
tem of simultaneous interpretation of the bilingual or multi-
lingual proceedings (sec. VII), which has since been adopted by
the United Nations Organization. Because of the unusual and
novel problems of judicial administration an early section has been
devoted to the “Central Secretariat of the Nuernberg Military
Tribunals” (sec. VIII). This section includes a number of official
reports made at the end or near the end of the trials which have
not been published elsewhere,

Most of the remaining sections are devoted to topics relating to
the subject matter of a particular article of Ordinance No. 7, or a
subdivision thereof. However, the dichotomy is often imperfect
because of the interrelated or overlapping nature of the materials,
and because trials just do not develop in a way which makes it
easy to select parts of the trial records for purposes of a com-
pedium, such as this, on procedure and practice. This is one
reason why it has been necessary to resort to narrative explanation
and frequent cross-references in the introductions to the individual
sections,

The number of items reproduced herein from some of the cases
exceeds substantially the number included from others—a result
attributable to a number of factors. For example, it was impera-
tive to include a mathematically disproportionate number of items
from the Medical case because it was the first trial before a
tribunal established pursuant to Ordinance No. 7. Then the mere
size of the cases affected the selection process. In the Medical,
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Farben, and Ministries there were over 20 defendants, and sessions
were held in each of these cases on more than 140 different days.
On the other hand, in the Milch case there was but one defendant,
and sessions were held on only 39 different days. Moreover, some
of the cases were not at all affected by some of the principal topics
treated hereinafter. For example, no evidence was taken on com-
- mission in six of the cases, and mistrials for inability to stand
trial arose in only four cases. In some of the cases the tribunals
devoted comparatively less time to procedural matters than did
others. This came about for a number of reasons. The tribunals
in some instances, for example, made it clear at an early stage that -
they intended to follow closely the rulings of tribunals in earlier
cases, and in some trials counsel did not choose to raise proeedural
questions to the same extent as in others. In some instances earlier
rulings have not been reproduced where the arguments, prior to a
ruling in a later case, summarize the prior practice on the same or
related questions. Still another factor has affected the selection of
these materials—the limited staff and time which has been avail-
able for the task of compilation. It has been impossible to cull
every part of the voluminous record on every point in each of the
trials, particularly because the summaries and indices, previously
made of the trials, emphasized substantive developments rather
than adjective law. However, it is believed that the materials
reproduced herein, particularly when read and viewed as a whole,
are generally representative of the development of Nuernberg
procedure and practice, and that all major features of this develop-
ment have at least been illustrated.

The special difficulties attending the conduct of these trials—
such as the language problems, the creation of a ‘“Defense Center”
to assist defense counsel with their many problems, and the diffi-
culties inherent in maintaining the elaborate machinery needed to
sustain the trials as a going concern—created administrative tasks
greater than, or at least different from, those involved in domestic
trials. Consequently, materials concerning the general administra-
tion of the trials have been included herein, and indeed such ma-
terials could not realistically be separated from matters of pro-
cedure and practice under all the circumstances. Extensive ma-
terials on the review of sentences by the Military Governor and
the United States High Commissioner for Germany have also been
included herein, though in a limited sense these matters are not
inherently a part of trial procedure and practice. However, the
same ordinance which prescribed the procedures of the trial pro-
vided for review of sentence. Further, in editing this series, it was
not feasible to reproduce these materials in the earlier volumes
of this series.
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Special reference should be made to two publications which have
been particularly helpful in assisting the editors in the selection of
materials for this volume: “Report of Robert H. Jackson, United
States Representative to the International Conference on Military
Trials,” London, 1945, Department of State Publication 3080, U. S.
Government Printing Office, Washington, D. C. (1949) and “Law
Reports of Trials of War Criminals, Selected and Prepared by the
United Nations War Crimes Commission” (published in 15 vols.
for the United Nations War Crimes Commission by His Majesty’s
Stationery Office, London, 1947-49). Parts of Mr. Justice Jack-
son’s report are reproduced hereinafter with respect to the history
leading up to certain of the procedural provisions of the Charter
of the IMT. The “Law Reports” mentioned above often contain
brief “Notes on the Case” which deal with matters of procedure
and evidence. Volume XV of the “Law Reports,” entitled “Digest
of Laws and Cases,” contains a short section on “The Procedure of
the Courts.” Reference should also be made to three mimeographed
compilations on procedure, not generally available, which have
been of substantial assistance in the selection of the materials in
this volume: the digest on the procedure of the IMT case compiled
by Lieutenant Roy A. Steyer, USNR, a member of Mr. Justice
Jackson’s staff during the IMT trial; a preliminary index of the
rulings of the IMT made by Major Alfred G. Wurmser, in charge
of documentation for the British prosecution staff during the IMT
trial, and who later had charge of the final indexing of the 42-
volume English edition of “Trial of the Major War Criminals”;
and the digests on procedure, both of the IMT case and of several
of the later trials, worked out by Walter J. Rockler, a member of
the prosecution staff throughout the later trials.

Selection and arrangement of the materials in this volume were
accomplished by Drexel A. Sprecher, formerly Deputy Chief
Counsel and Director of Publications, Office U. S. Chief of Counsel
for War Crimes, with the assistance of James M. Fitzpatrick, a
Washington lawyer who was on the prosecution staff for over 2
yvears; Norbert G. Barr, research analyst; and Mrs. Erna E.
Uiberall, administrative assistant and research analyst.

Final compilation and editing of the manuscript for printing
was accomplished under the general supervision of Col. Edward H.
Young, JAGC, Chief of the War Crimes Division in the Office of
The Judge Advocate General, Department of the Army, with
Amelia D. Rivers as Editor in Chief, and Ruth A. Phillips and
John P. Banach as coeditors.
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I. JURISDICTIONAL BASIS OF THE FIRST WAR
"CRIMES TRIAL AT NUERNBERG BEFORE THE
INTERNATIONAL MILITARY TRIBUNAL —RULES
OF PROCEDURE ADOPTED BY THE IMT

A. Introduction

The first trial of major war criminals before any international
tribunal was conducted in Nuernberg, Germany, before the Inter-
national Military Tribunal (hereinafter frequently referred to as
the IMT). This first Nuernberg trial influenced substantially the
procedure and practice of the twelve later Nuernberg trials. The
London Agreement and the Charter of the IMT (subsecs. B and
C), provided the immediate jurisdictional basis for this first trial.
Before the beginning of the IMT trial, the IMT adopted Rules of
Procedure (subsec. D) which elaborated upon and supplemented
the procedural provisions of the Charter of the IMT. The 12 later
trials of war criminals in Nuernberg were held under Allied Con-
trol Council Law No. 10 before Military Tribunals established
pursuant to Ordinance No. 7 of Military Government for Germany,
United States Zone. Control Council Law No. 10 and Ordinance
No. 7 are reproduced in section II.



B. London Agreement, 8 August 1945
LONDON AGREEMENT OF 8 AUGUST 1945

AGREEMENT by the Government of the UNITED STATES OF AMER-
ICA, the Provisional Government of the FRENCH REPUBLIC, the
Government of the UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND and the Government of the UNION oF SOVIET
SocIALIST REPUBLICS for the Prosecution and Punishment of the
MAJOR WAR CRIMINALS of the EUROPEAN AXIS
WHEREAS the United Nations have from time to time made

declarations of their intention that War Criminals shall be brought

to justice;

AND WHEREAS the Moscow Declaration of the 30th October 1943
on German atrocities in Occupied Europe stated that those German
Officers and men and members of the Nazi Party who have been
responsible for or have taken a consenting part in atrocities and
crimes will be sent back to the countries in which their abominable
deeds were done in order that they may be judged and punished
according to the laws of these liberated countries and of the free
Governments that will be created therein;

AND WHEREAS this Declaration was stated to be without preju-
dice to the case of major criminals whose offenses have no particu-
lar geographical location and who will be punished by the joint
decision of the Governments of the Allies;

Now THEREFORE the Government of the United States of Amer-
ica, the Provisional Government of the French Republic, the Gov-
ernment of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Union of Soviet Socialist
Republics (hereinafter called “the Signatories”) acting in the
interests of all the United Nations and by their representatives
duly authorized thereto have concluded this Agreement.

Article 1. There shall be established after consultation with the
Control Council for Germany an International Military Tribunal
for the trial of war eriminals whose offenses have no particular
geographical location whether they be accused individually or in
their capacity as members of organizations or groups or in both
capacities.

Article 2. The constitution, jurisdiction and functions of the In-
ternational Military Tribunal shall be those set out in the Charter
annexed to this Agreement, which Charter shall form an integral
part of this Agreement.*

*The Charter of the IMT is reproduced in section I C:
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Article 3. Each of the Signatories shall take the necessary steps
to make available for the investigation of the charges and trial the
major war criminals detained by them who are to be tried by the
International Military Tribunal. The Signatories shall also use
their best endeavors to make available for investigation of the
charges against and the trial before the International Military
Tribunal such of the major war criminals as are not in the terri-
tories of any of the Signatories.

Article 4. Nothing in this Agreement shall prejudice the pro-
visions established by the Moscow Declaration concerning the
return of war criminals to the countries where they committed
their crimes.

Article 5. Any Government of the United Nations may adhere to
this Agreement by notice given through the diplomatic channel to
the Government of the United Kingdom, who shall inform the
other signatory and adhering Governments of each such adherence.

Article 6. Nothing in this Agreement shall prejudice the juris-
diction or the powers of any national or occupation court estab-
lished or to be established in any allied territory or in Germany for
the trial of war criminals.

Article 7. This Agreement shall come into force on the day of
signature and shall remain in force for the period of one year and
shall continue thereafter, subject to the rikht of any Signatory to
give, through the diplomatic channel, one month’s notice of inten-
tion to terminate it. Such termination shall not prejudice any
proceedings already taken or any findings already made in pur-
suanee of this Agreement.

IN WITNESS WHEREOF the Undersigned have signed the present

Agreement.

DoONE in quadruplicate in London this 8th day of August 1945
each in English, French and Russian, and each text to have equal
authenticity.

For the Government of the United States of America
RoBERT H. JACKSON
For the Provisional Government of the French Republic
ROBERT FALGO
For the Government of the United Kingdom of Great
Britain and Northern Ireland
, JowITT, C.
For the Government of the Union of Soviet Socialist
Republics
I, NIXITCHENKO
A. TRAININ

999889—53—8




C. Charter of the International Military Tribunal,
Annexed to the London Agreement’

CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
l. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day
of August 1945 by the Government of the United States of
America, the Provisional Government of the French Republie, the
Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Union of Soviet Socialist Repub-
lics,? there shall be established an International Military Tribunal
(hereinafter called “the Tribunal”) for the just and prompt trial
and punishment of the major war eriminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with
an alternate. One member and one alternate shall be appointed by
each of the Signatories. The alternates shall, so far as they are
able, be pregent at all sessions of the Tribunal. In case of illness
of any member of the Tribunal or his incapacity for some other
reason to fulfill his functions, his alternate shall take his place.
Article 3. Neither the Tribunal, jts members nor their alternates
can be challenged by the prosecution, or by the Defendants or their
Counsel. Each Signatory may replace its member of the Tribunal
or his alternate for reasons of health or for other good reasons,
except that no replacement may take place during a Trial, other
than by an alternate.

Article 4.

(a) The presence of all four members of the Tribunal or the
alternate for any absent member shall be necessary to constitute
the quorum. ’

(b) The members of the Tribunal shall, before any trial begins,
agree among themselves upon the selection from their number of a
President, and the President shall hold office during that trial, or
as may otherwise be agreed by a vote of not less than three mem-
bers. The principle of rotation of presidency for successive trials
is agreed. If, however, a session of the Tribunal takes place on the
territory of one of the four Signatories, the representative of that
Signatory on the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a
majority vote and in case the votes are evenly divided, the vote of

1 For purposes of comparison and reference, the Cherter of the International Military Tribunal
for the Far East js reproduced herein as appendix A.
2 The London Agreement is reproduced in section 1 B.

10



the President shall be decisive: provided always that convictions
and sentences shall only be imposed by affirmative votes of at least
three members of the Tribunal.

Article 5. In case of need and depending on the number of the
matters to be tried, other Tribunals may be set up; and the estab-
lishment, functions, and procedure of each Tribunal shall be
identical, and shall be governed by this Charter.

Il. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred
to in Article 1 hereof for the trial and punishment of the major
war criminals of the European Axis countries shall have the power
to try and punish persons who, acting in the interests of the
European Axis countries, whether as individuals or as members of
organizations, committed any of the following crimes.

The following acts, or any of them, are crimes coming within
the jurisdiction of the Tribunal for which there shall be indiv-
idual responsibility :

(¢) CRIMES AGAINST PEACE: namely, planning, prepara-
tion, initiation or waging of a war of aggression, or a war in
violation of international treaties, agreements or assurances,
or participation in a common plan or conspiracy for the ac-
complishment of any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs
of war. Such violations shall include, but not be limited to,
murder, ill-treatment or deportation to slave labor or for any
other purpose of civilian population of or in occupied terri-
tory, murder or ill-treatment of prisoners of war or persons
on the seas, killing of hostages, plunder of public or private
property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(¢) CRIMES AGAINST HUMANITY: namely, murder, exter-
mination, enslavement, deportation, and other inhumane acts
committed against any civilian population, before or during
the war; or persecutions on political, racial or religious
grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal whether or not in vio-
lation of the domestic law of the country where perpetrated.*

Leaders, organizers, instigators and accomplices participating
in the formulation or execution of a common plan or conspiracy

*See protacol, page 17, for correction to this paragraph.
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to commit any of the foregoing crimes are responsible for all acts
performed by any persons in execution of such plan.

Article 7. The official position of defendants, whether as Heads
of State or responsible officials in Government Departments, shall
not be considered as freeing them from responsibility or mitigat-
ing punishment.

Article 8. The fact that the Defendant acted pursuant to order
of his Government or of a superior shall not free him from respon-
sibility, but may be considered in mitigation of punishment, if the
Tribunal determines that justice so requires.’

Article 9. At the trial of any individual member of any group or
organization the Tribunal may declare (in connection with any act
of which the individual may be convicted) that the group or organ-
ization of which the individual was a member was a criminal or-
ganization.

After receipt of the Indictment the Tribunal shall give such

notice as it thinks fit that the prosecution intends to ask the Tri-
bunal to make such declaration and any member of the organiza-
tion will be entitled to apply to the Tribunal for leave to be heard
by the Tribunal upon the question of the criminal character of
the organization. The Tribunal shall have power to allow or reject
the application. If the application is allowed, the Tribunal may
direct in what manner the applicanfs shall be represented and
heard.
Article 10. In cases where a group or organization is declared
criminal by the Tribunal, the competent national authority of any
Signatory shall have the right to bring individuals to trial for
membership therein before national, military or occupation courts.
In any such case the criminal nature of the group or organization
is considered proved and shall not be questioned.

Article 11. Any person convicted by the Tribunal may be
charged before a national, military or occupation court, referred
to in Article 10 of this Charter, with a erime other than of mem-
bership in a criminal group or organization and such court may,
after convicting him, impose upon him punishment independent
of and additional to the punishment imposed by the Tribunal for
participation in the criminal activites of such group or organ-
ization.

Article 12, The Tribunal shall have the right to take proceedings
against a person charged with crimes set out in Article 6 of this
Charter in his absence, if he has not been found or if the Tribunal,
for any reason, finds it necessary, in the interests of justice, to
conduct the hearing in his absence.
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Article 13. The Tribunal shall draw up rules for its procedure.
These rules shall not be inconsistent with the provisions of this
Charter.*

. COMMITTEE FOR THE INVESTICATION AND
PROSECUTION OF MAJOR WAR CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for
the investigation of the charges against the prosecution of major
war criminals.

The Chief Prosecutors shall act as a committee for the following
purposes:

(a) to agree upon a plan of the individual work of each of the
Chief Prosecutors and his staff,

(b) to settle the final designation of major war criminals to be
tried by the Tribunal,

(¢) to approve the Indictment and the documents to be submitted
therewith,

(d) to lodge the Indictment and the accompanying documents
with the Tribunal,

(¢) to draw up and recommend to the Tribunal for its approval
draft rules of procedure, contemplated by Article 13 of this
Charter. The Tribunal shall have power to accept, with or
without amendments, or to reject, the rules so recommended.

The Committee shall act in all the above matters by a majority
vote and shall appoint a Chairman as may be convenient and in
accordance with the principle of rotation: provided that if there
is an equal division of vote concerning the designation of a De-
fendant to be tried by the Tribunal, or the crimes with which he
shall be charged, that proposal will be adopted which was made by
the party which proposed that the particular Defendant be tried,
or the particular charges be preferred against him.

‘Article 15. The Chief Prosecutors shall individually, and acting in
collaboration with one another, also undertake the following
duties:
(a) investigation, collection, and production before or at the Trial
of all necessary evidence,
(b) the preparation of the Indictment for approval by the Com-
mittee in accordance with paragraph (¢) of Article 14 hereof,
(¢) the preliminary examination of all necessary witnesses and of
the Defendants,

*The basic Rules of Procedure of the IMT were adopted on 29 October 1945, and contain
eleven separately numbered rules. These rules are reproduced in section I D. The Rules of
Procedure of the International Military Tribunal of the Far East are reproduced in appendix B.
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(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be
assigned to them,

(f) to undertake such other matters as may appear necessary to '
them for the purposes of the preparation for and conduct of
the Trial.

It is understood that no witness or Defendant detained by any

Signatory shall be taken out of the possession of that Signatory

without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the

following procedure shall be followed:

(¢) The Indictment shall include full particulars specifying in
detail the charges against the Defendants. A copy of the In-
dictment and of all the documents lodged with the Indictment,
translated into a language which he understands, shall be
furnished to the Defendant at a reasonable time before the
Trial.

(b) During any preliminary examination or trial of a Defendant
he shall have the right to give any explanation relevant to the
charges made against him.

(¢) A preliminary examination of a Defendant and his Trial shall
be conducted in, or translated into, a language which the De-
fendant understands.

(d) A Defendant shall have the right to conduct his own defense
before the Tribunal or to have the assistance of Counsel.

(e) A Defendant shall have the right through himself or through
his Counsel to present evidence at the Trial in support of his
defense, and to cross-examine any witness called by the
Prosecution.

V. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attend-
ance and testimony and to put questions to them,

(b) to interrogate any Defendant,

(¢) to require the production of documents and other evidentiary
material,

(d) to administer oaths to witnesses,

(e¢) to appoint officers for the carrying out of any task designated
by the Tribunal including the power to have evidence taken on
commission.
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Article 18. The Tribunal shall

(o) confine the Trial strictly to an expeditious hearing of the
issues raised by the charges,

(b) take strict measures to prevent any action which will cause
unreasonable delay, and rule out irrelevant issues and state-
ments of any kind whatsoever,

(¢) deal summarily with any contumacy, imposing appropriate
punishment, including exclusion of any Defendant ,or his
Counsel from some or all further proceedings, but without
prejudice to the determination of the charges.

Article 19. The Tribunal shall not be bound by technical rules of
evidence. It shall adopt and apply to the greatest possible extent
expeditious and non-technical procedure,* and shall admit any
evidence which it deems to have probative value.

Article 20. The Tribunal may require to be informed of the nature
of any evidence before it is offered so that it may rule upon the
relevance thereof.

Article 21. The Tribunal shall not require proof of facts of com-
mon knowledge but shall take judicial notice thereof. It shall also
take judicial notice of official governmental documents and reports
of the United Nations, including the acts and documents of the
committees set up in the various allied countries for the investiga-
tion of war crimes, and the records and findings of military or
other Tribunals of any of the United Nations.

Article 22. The permanent seat of the Tribunal shall be in Berlin.
The first meetings of the members of the Tribunal and of the Chief
Prosecutors shall be held at Berlin in a place to be designated by
the Control Council for Germany. The first trial shall be held at
Nuremberg, and any subsequent trials shall be held at such places
as the Tribunal may decide.

Article 23. One or more of the Chief Prosecutors may take part in
the prosecution at each Trial. The function of any Chief Prose-
cutor may be discharged by him personally, or by any person or
Persons authorized by him.

The function of Counsel for a Defendant may be discharged at
the Defendant’s request by any Counsel professionally qualified
to conduct cases before the Courts of his own country, or by any
other person who may be specially authorized thereto by the
Tribunal.

Article 24. The proceedings at the Trial shall take the following
course:

. ————

_'The Rules of Procedure, adopted by the International Military Tribunal on 29 October 1946
Pursuant to this article of the Charter, are reproduced in section I D.
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(a) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads
“guilty” or “not guilty.”

(¢) The Prosecution shall make-an opening statement. :

(d) The.Tribunal shall ask the Prosecution and the Defense what
evidence (if any) they wish to submit to the Tribunal, and the
Tribunal shall rule upon the admissibility of any such
exidence.

(e) The witnesses for the Prosecution shall be examined and after
that the witnesses for the Defense. Thereafter such rebutting
evidence as may be held by the Tribunal to be admissible shall
be called by either the Prosecution or the Defense.

(f) The Tribunal may put any question to any witness and to any
Defendant, at any time.

(9) The Prosecution and the Defense shall interrogate and may
cross-examine any witnesses and any Defendant who gives
testimony.

() The Defense shall address the court.

. (i) The Prosecution shall address the court.

(/) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sentence.

Article 25. All official documents shall be produced, and all court
proceedings conducted, in English, French and Russian, and in the
language of the Defendant. So much of the record and of the pro-
ceedings may also be translated into the language of any country
in which the Tribunal is sitting, as the Tribunal considers desir-
able in the interests of justice and public opinion.

VI. JUDGMENT AND SENTENCE

Article 26. The judgment of the Tribunal as to the guilt or the
innocence of any Defendant shall give the reasons on which it is
based, and shall be final and not subject to review.

Article 27. The Tribunal shall have the right to impose upon a
Defendant, on conviction, death or such other punishment as shall
be determined by it to be just.

Article 28. In addition to any punishment imposed by it, the
Tribunal shall have the right to deprive the convicted person of
any stolen property and order its delivery to the Control Council
for Germany.

Article 29. In case of guilt, sentences shall be earried out in ac-
cordance with the orders of the Control Council for Germany,
which. may at any time reduce or otherwise alter the sentences,
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but may not inerease the severity thereof. If the Control Counecil
for Germany, after any Defendant has been convieted and sen-
tenced, discovers fresh evidence which, in its opinion, would found
a fresh charge against him, the Council shall report aceordingly
to the Committee established under Article 14 hereof, for such
action as they may consider proper, having regard to the interests
of justice.

Vil. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall
be charged by the Signatories against the funds allotted for main-
tenance of the Control Council for Germany.

PROTOCOL

Whereas an Agreement and Charter regarding the Prosecution
of War Criminals was signed in London on the 8th August 1945, in
the English, French, and Russian languages.

And whereas a discrepaney has been found to exist between the
originals of Article 6, paragraph (¢), of the Charter in the Rus-
sian language, on the one hand, and the originals in the English.
and French languages, on the other, to wit, the semi-colon in
Article 6, paragraph (¢), of the Charter between the words “war”
and “or,” as carried in the English and French texts, is a comma
in the Russian text,

And whereas it is desired to rectify this discrepancy:

Now, -THEREFORE, the undersigned, signatories of the said
Agreement on behalf of their respective Governments, duly auth-
orized thereto, have agreed that Article 6, paragraph (¢), of the
Charter in the Russian text is correet, and that the meaning and
intention of the Agreement and Charter require that the said
semi-colon in the English text should be changed to a comma, and
that the French text should be amended to read as follows:

(¢) LeEs CRIMES CONTRE I’HUMANITE: c’est & dire ’assassinat,
Iextermination, la réduction en esclavage, la déportation, et
tout autre acte inhumain commis contre toutes populations
civiles, avant ou pendant la guerre, ou bien les persécutions
pour des motifs politiques, raciaux, ou réligieux, lorsque ces
actes ou persécutions, qu’ils aient constitué ou non une viola-
tion du droit interne du pays ol ils ont été perpétrés, ont,
été commis 2 la suite de tout crime rentrant dans la compé-
tence du Tribunal, ou en liaison avee ce crime.

IN WITNESS WHEREOF the Undersigned have signed the present
Protocol.

DoONE in quadruplicate in Berlin this 6th day of October, 1945,
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each in English, French, and Russian, and each text to have equal
authenticity.
For the Government of the United States of

America
ROBERT H. JACKSON

For the Provisional Government of the French
Republic
FRANGOIS DE MENTON

For the Government of the United Kingdom of
Great Britain and Northern Ireland

HARTLEY SHAWCROSS
For the Government of the Union of Soviet
Socialist Republics
R. RUDENKO

D. Rules of Procedure of the International Military
Tribunal (Adopted 29 October 1945)*

Rule 1. Authority to Promulgate Rules

The present Rules of Procedure of the International Military
Tribunal for the trial of the major war criminals (hereinafter
called “the Tribunal”) as established by the Charter of the
Tribunal dated 8 August 1945 (hereinafter called “the Charter”)
are hereby promulgated by the Tribunal in accordance with the
provisions of Article 13 of the Charter.

Rule 2. Notice to Defendants and Right to Assistance of Counsel

(a) Each individual defendant in custody shall receive not less
than 30 days before trial a copy, translated into a language which
he understands, (1) of the indictment, (2) of the Charter, (8) of
any other documents lodged with the indictment, and (4) of a
statement of his right to the assistance of counsel as set forth in
(d) of this Rule, together with a list of counsel. He shall also
receive copies of such Rules of Procedure as may be adopted by
the Tribunal from time to time.

(b) Any individual defendant not in custody shall be informed
of the indictment against him and of his right to receive the docu-
ments specified in (o) above, by notice in such form and manner
as the Tribunal may prescribe.

*Trinl of the Major War Criminals, op. cit., volume I, pages 19-23. The Rules of Procedure
for the International Military Tribunal of the Far East are reproduced in appendix B.

18




(¢) With respect to any group or organization as to which the
prosecution indicates its intention to request a finding of crimin-
ality by the Tribunal, notice shall be given by publication in such
form and manner as the Tribunal may prescribe and such publica-
tion shall include a declaration by the Tribunal that all members
- of the named groups or organizations are entitled to apply to the
Tribunal for leave to be heard in accordance with the provisions
of Article 9 of the Charter. Nothing herein contained shall be
construed to confer immunity of any kind upon such members of
gaid groups or organizations as may appear in answer to the
gaid declaration.

(d) Each defendant has the right to conduct his own defense or
to have the assistance of counsel. Application for particular
counsel shall be filed at once with the General Secretary of the
Tribunal at the Palace of Justice, Nuernberg, Germany. The Tri-
bunal will designate counsel for any defendant who fails to apply
for particular counsel or, where particular counsel requested is
not within 10 days to be found or available, unless the defendant
elects in writing to conduct his own defense. If a defendant has
requested particular counsel who is not immediately to be found
or available, such counsel or a counsel of substitute choice may, if
found and available before trial, be associated with or substituted
for counsel designated by the Tribunal, provided that (1) only one
counsel shall be permitted to appear at the trial for any defendant,
unless by special permission of the Tribunal, and (2) no delay of
trial will be allowed for making such substitution or association.

Rule 8. Service of Additional Documents

If, before the trial, the chief prosecutors offer amendments or
additions to the indictment, such amendments or additions, includ-
ing any accompanying documents shall be lodged with the Tri-
bunal and copies of the same, translated into a language which
they each understand, shall be furnished to the defendants in
custody as soon as practicable and notice given in accordance with
Rule 2 (b) to those pot in custody.

Rule 4. Production of Evidence for the Defense

(a) The defense may apply to the Tribunal for the production
of witnesses or of documents by written application to the Gen-
eral Secretary of the Tribunal. The application shall state where
the witness or document is thought to be located, together with a
statement of their last known location. It shall also state the facts
Proposed to be proved by the witness or the document and the
reasons why such facts are relevant to the defense.

(b) If the witness or the document is not within the area con-
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trolled by the occupation authorities, the Tribunal may request
the Signatory and adhering Governments to arrange for the pro-
duction, if possible, of any such witnesses and any such documents

as the Tribunal may deem necessary to proper presentation of.

the defense.

(¢) If the witness or the document is within the area controlled
by the occupation authorities, the General Secretary shall, if the
Tribunal is not in session, communicate the application to the chief
prosecutors and, if they make no objection, the General Secretary
shall issue a summons for the attendance of such witness or the
production of such documents, informing the Tribunal of the
action taken. If any chief prosecutor objects to the issuance of a
summons, or if the Tribunal is in session, the General Secretary

shall submit the application to the Tribunal, which shall decide

whether or not the summons shall issue.

(d) A summons shall be served in such manner as may be pro-
vided by the appropriate occupation authority to ensure its en-
forcement and the General Secretary shall inform the Tribunal of
the steps taken.

(e) Upon application to the General Secretary of the Tribunal,
a defendant shall be furnished with a copy, translated into a lan-
guage which he understands, of all documents referred to in the
indictment so far as they may be made available by the chief
prosecutors and shall be allowed to inspect copies of any such
documents as are not so available.

Rule 5. Order at the Trial

In conformity with the provisions of Article 18 of the Charter,
and the disciplinary powers therein set out, the Tribunal, acting
through its President, shall provide for the maintenance of order
at the trial. Any defendant or any other person may be excluded
from open sessions of the Tribunal for failure to observe and
respect the directives and dignity of the Tribunal.

Rule 6. Oaths; Witnesses
(a) Before testifying before the Tribunal, each witness shall
make such oath or declaration as is customary in his own country.
(b) Witnesses while not giving evidence shall not be present
in court. The president of the Tribunal shall direct, as circum-
stances demand, that witnesses shall not confer among themselves
before giving evidence.

Rule 7. Applications and Motions before Trial and Rulings during
the Trial

(a) All motions, applications, or other requests addressed to the
Tribunal prior to the commencement of trial shall be made in
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writing and filed with the General Secretary of the Tribunal at
the Palace of Justice, Nuernberg, Germany.

(b) Any such motion, application, or other request shall be
communicated by the General Secretary of the Tribunal to the
chief prosecutors and, if they make no objection, the President of
the Tribunal may make the appropriate order on behalf of the
Tribunal. If any chief prosecutor objects, the President may call
a gpecial session of the Tribunal for the determination of the
question raised.

(¢) The Tribunal, acting through its President, will rule in
court upon all questions arising during the trial, such as questions
as to admissibility of evidence offered during the trial, recesses,
and motions; and before so ruling the Tribunal may, when neces-
gary, order the closing or clearing of the Tribunal or take any
other steps which to the Tribunal seem just.

Rule 8. Secretariat of the Tribunal

(a) The Secretariat of the Tribunal shall be composed of a
General Secretary, four secretaries and their assistants. The Tri-
bunal shall appoint the General Secretary and each member shall
appoint one secretary. The General Secretary shall appoint such
clerks, interpreters, stenographers, ushers, and all such other
persons as may be authorized by the Tribunal and each secretary
may appoint such assistants as may be authorized by the member
of the Tribunal by whom he was appointed.

(b) The General Secretary, in consultation with the secretaries,
shall organize and direct the work of the Secretariat, subject to
the approval of the Tribunal in the event of a disagreement by
any secretary.

(¢) The Secretariat shall receive all documents addressed to
the Tribunal, maintain the records of the Tribunal, provide neces-
sary clerical services to the Tribunal and its members, and per-
form such other duties as may be designated by the Tribunal.

(d) Communications addressed to the Tribunal shall be deliv-
ered to the General Secretary.

Rule 9. Record, Exhibits, and Documents

(a) A stenographic record shall be maintained of all oral pro-
ceedings. Exhibits will be suitably identified and marked with
- Consecutive numbers. All exhibits and transcripts of the proceed-
Ings and all documents lodged with and produced to the Tribunal
will be filed with the General Secretary of the Tribunal and will
constitute part of the record.

(b) The term “official documents” as used in Article 25 of the
Charter includes the indictment, rules, written motions, orders
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that are reduced to writing, findings, and judgments of the Tri-
bunal. These shall be in the English, French, Russian, and Ger-
man languages. Documentary evidence or exhibits may be
received in the language of the document, but a translation thereof
into German shall be made available to the defendants.

(¢) All exhibits and transcripts of proceedings, all documents
lodged with and produced to the Tribunal and all official acts and
documents of the Tribunal may be certified by the General Secre-
tary of the Tribunal, to any government or to any other tribunal
or wherever it is appropriate that copies of such documents or
representations as to such acts should be supplied upon a proper
request, '

Rule 10. Withdrawal of Exhibits and Documents

In cases where original documents are submitted by the prose-
cution or the defense as evidence, and upon a showing (a) that
because of historical interest or for any other reason one of the
governments signatory to the Four Power Agreement of 8 August
1945, or any other government having received the consent of
said four Signatory Powers, desires to withdraw from the records
of the Tribunal and preserve any particular original documents
and (b) that no substantial injustice will result, the Tribunal shali
permit photostatic copies of said original documents, certified by
the General Secretary of the Tribunal, to be substituted for the
originals in the records of the court and shall deliver said original
documents to the applicants.

Rule 11. Effective Date and Powers of Amendment and Addition

These rules shall take effect upon their approval by the Tribunal.
Nothing herein contained shall be construed to prevent the Tri-
bunal from, at any time, in the interest of fair and expeditious
trials, departing from, amending, or adding to these Rules, either
by general rules or special orders for particular cases, in such
form and upon such notice as may appear just to the Tribunal.
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[l. JURISDICTIONAL BASIS OF THE TWELVE SUB-
SEQUENT WAR CRIMES TRIALS AT NUERNBERG

A. Introduction

Twelve war crimes trials were held in Nuernberg, subsequent
to the trial before the International Military Tribunal. These
trials were held under the authority of Allied Control Council Law
No. 10 (subsec. B), which stated in its preamble that its purpose
was “to give effect to the terms of the Moscow Declaration of 30
October 1943 and the London Agreement of 8 August 1945, and
the Charter issued pursuant thereto, and in order to establish a
uniform legal basis in Germany for the prosecution of war crim-
inals and other similar offenders, other than those dealt with by
the International Military Tribunal.” Control Council Law No. 10
further provided that “Each occupying authority, within its Zone
of occupation” should have the right to arrest and bring to trial
persons suspected of having committed a crime, and that “The
tribunal by which persons charged with offenses hereunder shall
be tried and the rules of procedure thereof shall be determined or
designated by each Zone Commander for his respective Zone.”

In the United States Zone of Occupation, the Military Governor
made provisions for the further trials of war criminals by Ordin-
ance No. 7 of Military Government for Germany, United States
Zone (subsec. C), and it was this ordinance which determined the
basic procedure of the 12 Nuernberg trials under Control Council
Law No. 10. Ordinance No. 7 was issued on 18 October 1946.
Several of its articles were amended on 17 February 1947 by
Ordinance No. 11 (subsec. D).

B. Allied Control Council Law No. 10,
20 December 1945

CONTROL COUNCIL LAW No. 10

PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES,
CRIMES AGAINST PEACE AND AGAINST HUMANITY

In order to give effect to the terms of the Moscow Declaration of
30 October 1943 and the London Agreement of 8 August 1945,
and the Charter issued pursuant thereto? and in order to establish
& uniform legal basis in Germany for the prosecution of war
criminals and other similar offenders, other than those dealt

——————
! Reproduced in section I B.
? Reproduced in section I C.
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with by the International Military Tribunal, the Control Council
enacts as follows:
Article X

The Moscow Declaration of 30 October 1943 “Concerning Re-
sponsibility of Hitlerites for Committed Atrocities” and the Lon-
don Agreement of 8 August 1945 “Concerning Prosecution and
Punishment of Major War Criminals of the European Axis” are
made integral parts of this Law. Adherence to the provisions of
the London Agreement by any of the United Nations, as provided
for in Article V of that Agreement, shall not entitle such Nation
to participate or interfere in the operation of this Law within the
Control Council area of authority in Germany.

Article IT

1. Each of the following acts is recognized as a crime:

(a) Crimes against Peace. Initiation of invasions of other
countries and wars of aggression in violation of international laws
and treaties, including but not limited to planning, preparation,
initiation or waging a war of aggression, or a war of violation of
international treaties, agreements or assurances, or participation
in a common plan or conspiracy for the accomplishment of any of
the foregoing.

(b) War Crimes. Atrocities or offences against persons or
property, constituting violations of the laws or customs of war,
including but not limited to, murder, ill treatment or deportation
to slave labour or for any other purpose, of civilian population
from occupied territory, murder or ill treatment of prisoners of
war or persons on the seas, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or villages,
or devagtation not justified by military necessity.

(c) Crimes against Humanity. Atrocities and offences, includ-
ing but not limited to murder, extermination, enslavement, depor-
tation, imprisonment, torture, rape, or other inhumane acts com-
mitted against any civilian population, or persecutions on political,
racial or religious grounds whether or not in violation of the
domestic laws of the country where perpetrated.

(d) Membership in categories of a criminal group or organiza-
tion declared eriminal by the International Military Tribunal.

2. Any person without regard to nationality or the capacity in
which he acted, is deemed to have committed a crime as defined
in paragraph 1 of this Article, if he was (a) a principal or (b)
was an accessory to the commission of any such crime or ordered
or abetted the same or (¢) took a consenting part therein or (d)
was connected with plans or enterprises involving its commigssion
or (¢) was a member of any organization or group connected with
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the commission of any such crime or (f) with reference to para-
graph 1 (a), if he held a high political, civil or military (including
General Staff) position in Germany or in one of its Allies, co-
pelligerents or satellites or held high position in the financial,
industrial or economic life of any such country.

3. Any person found guilty of any of the Crimes above men-
tioned may upon convietion be punished as shall be determined by
the tribunal to be just. Such punishment may consist of one or
more of the following:

(a) Death.

(b) Imprisonment for life or a term of years, with or without
hard labour.

(¢) Fine, and imprisonment with or without hard labour, in
lieu thereof.

(d) Forfeiture of property.

(¢) Restitution of property wrongfully acquired.

(f) Deprivation of some or all civil rights.

Any property declared to be forfeited or the restitution of which
is ordered by the Tribunal shall be delivered to the Control Council
for Germany, which shall decide on its disposal.

4. (a) The official position of any person, whether as Head of
State or as a responsible official in a Government Department, does
not free him from responsibility for a crime or entitle him to miti-
gation of punishment.

(b) The fact that any person acted pursuant to the order of
his Government or of a superior does not free him from respon-
sibility for a crime, but may be considered in mitigation.

5. In any trial or prosecution for a crime herein referred to, the
accused shall not be entitled to the benefits of any statute of limi-
tation in respect of the period from 30 January 1933 to 1 July 1945,
nor shall any immunity, pardon or amnesty granted under the
Nazi regime be admitted as a bar to trial or punishment.

Article III
1. Each occupying authority, within its Zone of occupation,

(@) shall have the right to cause persons within such Zones sus-
Dected of having committed a crime, including those charged with
crime by one of the United Nations, to be arrested and shall take
under control the property, real and personal, owned or controlled
by the said persons, pending decisions as to its eventual dis-
position.

(b) shall report to the Legal Directorate the names of all sus-
'pected criminals, the reasons for and the places of their detention,
If they are detained, and the names and location of witnesses.

(¢) shall take appropriate measures to see that witnesses and

evidence will be available when required.
999389-—53——4
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(d) shall have the right to cause all persons so arrested and
charged, and not delivered to another authority as herein provided,
or released, to be brought to trial before an appropriate tribunal.
Such tribunal may, in the case of crimes committed by persons of
German citizenship or nationality against other persons of Ger-
man citizenship or nationality, or stateless persons, be a German
Court, if authorized by the occupying authorities.

2. The tribunal by which persons charged with offenses here-
under shall be tried and the rules and procedure thereof shall be
determined or designated by each Zone Commander for his re-
spective Zone. Nothing herein is intended to, or shall impair or
limit the jurisdiction or power of any court or tribunal now or here-
after established in any Zone by the Commander thereof, or of
the International Military Tribunal established by the London
Agreement of 8 August 1945.

3. Persons wanted for trial by an International Military Tri-
bunal will not be tried without the consent of the Committee of
Chief Prosecutors. Each Zone Commander will deliver such per-
sons who are within his Zone to that committee upon request and
will make witnesses and evidence available to it.

4. Persons known to be wanted for trial in another Zone or
outside Germany will not be tried prior to decision under Article
IV unless the fact of their apprehension has been reported in ac-
cordance with Section 1 (b) of this Article, three months have
elapsed thereafter, and no request for delivery of the type con-
templated by Article IV has been received by the Zone Commander
concerned.

5. The execution of death sentences may be deferred by not to
exceed one month after the sentence has become final when the
Zone Commander concerned has reason to believe that the testi-
mony of those under sentence would be of value in the investiga-
tion and trial of erimes within or without his Zone.

6. Each Zone Commander will cause such effect to be given to
the judgments of courts of competent jurisdiction, with respect to
the property taken under his control pursuant hereto, as he may
deem proper in the interest of justice.

Article IV

1. When any person in a Zone in Germany is alleged to have
committed a erime, as defined in Article I1, in a country other than
Germany or in another Zone, the government of that natidn or the
Commander of the latter Zone, as the case may be, may request
the Commander of the Zone in which the person is located for his
arrest and delivery for trial to the country or Zone in which the
crime was committed. Such request for delivery shall be granted
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by the Commander receiving it unless he believes such person is
wanted for trial or as a witness by an International Military Tri-
punal, or in Germany, or in a nation other than the one making
the request, or the Commander is not satisfied that delivery should
be made, in any of which cases he shall have the right to forward
the said request to the Legal Directorate of the Allied Control
Authority. A similar procedure shall apply to witnesses, material
exhibits and other forms of evidence.

2. The Legal Directorate shall consider all requests referred to
it, and shall determine the same in accordance with the following
principles, its determination to be communicated to the Zone
.Commander.

(¢) A person wanted for trial or as a witness by an Interna-
tional Military Tribunal shall not be delivered for trial or required
to give evidence outside Germany, as the case may be, except upon
approval of the Committee of Chief Prosecutors acting under the
London Agreement of 8 August 1945.

(b) A person wanted for trial by several authorities (other
than an International Military Tribunal) shall be disposed of in
aceordance with the following priorities:

(1) If wanted for trial in the Zone in which he is, he should not
be delivered unless arrangements are made for his return after
trial elsewhere ;

(2) If wanted for trial in a Zone other than that in which he is,
he should be delivered to that Zone in preference to delivery out-
side Germany unless arrangements are made for his return to that -
Zone after trial elsewhere;

(8) If wanted for trial outside Germany by two or more of the
United Nations, of one of which he is a citizen, that one should
have priority ;

(4) If wanted for trial outside Germany by several countries,
hot all of which are United Nations, United Nations should have
priority ;

(5) If wanted for trial outside Germany by two or more of the
United Nations, then, subject to Article IV 2 (b) (3) above, that
which has the most serious charges against him, which are more-
over supported by evidence, should have priority.

Article V
. The delivery, under Article IV of this Law, of persons for trial
shall be made on demands of the Governments or Zone Com-
Manders in such a manner that the delivery of criminals to one
Jurisdiction will not become the means of defeating or unneces-
a}'ﬂ}' delaying the carrying out of justice in another place. If
Within six months the delivered person has not been convicted by
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the Court of the zone or country to which he has been delivered,
then such person shall be returned upon demand of the Com-
mander of the Zone where the person was located prior to delivery.
Done at Berlin, 20 December 1945.
JosEPH T. MCNARNEY
General
B. L. MONTGOMERY
Field Marshal
L. KoEL12
Général de Corps d’Armée
for P. KOENIG
Général &’ Armée
G. ZHUKOV
Marshal of the Soviet Union

C. Military Government-Germany, United States Zone,
Ordinance No. 7, 18 October 1946

MILITARY GOVERNMENT— GERMANY
UNITED STATES ZONE
ORDINANCE No. 7*

ORGANIZATION AND POWERS OF CERTAIN MILITARY
TRIBUNALS
Article I
The purpose of this Ordinance is to provide for the establish-
ment of military tribunals which shall have power to try and pun-
ish persons charged with offenses recognized as crimes in Article
IT of Control Council Law No. 10,2 including conspiracies to com-
mit any such crimes. Nothing herein shall prejudice the jurisdic-
tion or the powers of other courts established or which may be
established for the trial of any such offenses.
Article IT
() Pursuant to the powers of the Military Governor for the
United States Zone of Occupation within Germany and further
pursuant to the powers conferred upon the Zone Commander by
Control Council Law No. 10 and Articles 10 and 11 of the Charter
of the International Military Tribunal annexed to the London
Agreement of 8 August 19453 certain tribunals to be known as
“Military Tribunals” shall be established hereunder.
(b) Each such tribunal shall consist of three or more members

1 For amendments to this ordinance, see Ordinance No. 11, reproduced in section II D,
1 Reproduced in section II B.
8 Reproduced in section I B.
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to be degignated by the Military Governor. One alternate member
may be designated to any tribunal if deemed advisable by the
Military Governor. Except as provided in subsection (¢) of this
article, all members and alternates shall be lawyers who have been
admitted to practice, for at least five years, in the highest courts
of one of the United States or its territories or of the District of
Columbia, or who have been admitted to practice in the United
States Supreme Court.

(¢) The Military Governor may in his discretion enter into an
agreement with one or more other zone commanders of the mem-
ber nations of the Allied Control Authority providing for the
joint trial of any case or cases. In such cases the tribunals shall
consist of three or more members as may be provided in the agree-
ment. In such cases the tribunals may include properly qualified
lawyers designated by the other member nations.

(d) The military Governor shall designate one of the members
of the tribunal to serve as the presiding judge.

(¢) Neither the tribunals nor the members of the tribunals or
the alternates may be challenged by the prosecution or by the de-
fendants or their counsel.

() In case of illness of any member of a tribunal or his inca-
pacity for some other reason, the alternate, if one has been desig-
nated, shall take his place as a member in the pending trial. Mem-
bers may be replaced for reasons of health or for other good
reasons, except that no replacement of a member may take place,
during a trial, other than by the alternate. If no alternate has been
designated, the trial shall be continued to conclusion by the re-
maining members.

(9) The presence of three members of the tribunal or of two
members when authorized pursuant to subsection (f) suprae shall
be necessary to constitute a quorum. In the case of tribunals desig-
nated under (¢) above the agreement shall determine the require-
ments for a quorum.

(k) Decisions and judgments, including convictions and sen-
tences shall be by majority vote of the members. If the votes of
the members are equally divided the presiding member shall de-
clare a mistrial.

Article III
(a) Charges against persons to be tried in the tribunals estab-
lished hereunder shall originate in the Office of the Chief of Coun-
sel for War. Crimes, appointed by the Military Governor pursuant
to paragraph 3 of the Executive Order Numbered 9679 of the
_President of the United States dated 16 January 1946. The Chief
of Counsel for War Crimes shall determine the persons to be tried
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by the Tribunals and he or his designated representative shall file
the indictments with the Secretary General of the Tribunals (see
Article XIV, infra) and shall conduct the prosecution.

(b) The Chief of Counsel for War Crimes, when in his judg-
ment it is advisable, may invite one or more United Nations to
designate representatives to participate in the prosecution of any
case.

Article IV

In order to ensure fair trial for the defendants, the following
procedure shall be followed:

(a) A defendant shall be furnished, at a reasonable time before
his trial, a copy of the indictment and of all documents lodged with
the indictment, translated into a language which he understands.
The indictment shall state the charges plainly, concisely and with
sufficient particulars to inform defendant of the offenses charged.

(b) The trial shall be conducted in, or translated into, a lan-
guage which the defendant understands.

(c¢) A defendant shall have the right to be represented by coun-
sel of his own selection, provided such counsel shall be a person
qualified under existing regulations to conduct cases before the
courts of the defendant’s country, or any other person who may
be specially authorized by the tribunal. The tribunal shall appoint
qualified counsel to represent a defendant who is not represented
by counsel of his own selection. _

(d) Every defendant shall be entitled to be present at his trial
except that a defendant may be proceeded against during tem-
porary absences if in the opinion of the tribunal defendant’s
interests will not thereby be impaired, and except further as pro-
vided in Article VI (¢). The tribunal may also proceed in the
absence of any defendant who has applied for and has been
granted permission to be absent.

(¢) A defendant shall have the right through his counsel to
present evidence at the trial in support of his defense, and to cross-
examine any witness called by the prosecution.

(f) A defendant may apply in writing to the tribunal for the
production of witnesses or of documents. The application shall
state where the witness or document is thought to be located and
shall also state the facts to be proved by the witness or the docu-
ment and the relevaney of such facts to the defense. If the tribunal
grants the application, the defendant shall be given such aid in
obtaining production of evidence as the tribunal may order.

Article V

The Tribunals shall have the power

(@) to summon witnesses to the trial, to require their attend-
ance and testimony and to put questions to them;
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(b) to interrogate any defendant who takes the stand to testify
in his own behalf, or who is called to testify regarding another
defendant;

(¢) to require the production of documents and other eviden-
tiary material;

(d) to administer oaths;

(e) to appoint officers for the carrying out of any task desig-
nated by the tribunals including the taking of evidence on com-
mission ;

(f) to adopt rules of procedure not inconsistent with this
Ordinance. Such rules shall be adopted, and from time to time as
necessary, revised by the members of the tribunal or by the com-
mittee of presiding judges as provided in Article XIII.*

Article VI

The tribunals shall

(a) confine the trial strictly to an expeditious hearing of the
issues raised by the charges;

(b) take strict measures to prevent any action which will cause
unreasonable delay, and rule out irrelevant issues and statements
of any kind whatsoever ;

(¢) deal summarily with any contumacy, imposing appropriate
punishment, including the exclusion of any defendant or his coun-
sel from some or all further proceedings, but without prejudice to
the determination of the charges.

Article VII

The tribunals shall not be bound by technical rules of evidence.
They shall adopt and apply to the greatest possible extent expedi-
tious and nontechnical procedure, and shall admit any evidence
which they deem to have probative value. Without limiting the
foregoing general rules, the following shall be deemed admissible
if they appear to the tribunal to contain information of probative
value relating to the charges: affidavits, depositions, interroga-
tions, and other statements, diaries, letters, the records, findings,
statements and judgments of the military tribunals and the re-
viewing and confirming authorities of any of the United Nations,
and copies of any document or other secondary evidence of the
contents of any document, if the original is not readily available
or cannot be produced without delay. The tribunal shall afford the
opposing party such opportunity to question the authenticity or
DProbative value of such evidence as in the opinion of the tribunal
the ends of justice require.
———

*By amendments contained in Ordinanee No. 11 (sec. II D), a new subdivision, designated

“(8),” was added to Article V, and an entirely new article, designated “Article V B,” was
&lso added.
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Article VIII
The tribunals may require that they be informed of the nature
of any evidence before it is offered so that they may rule upon the
relevance thereof.
Article IX
The tribunals shall not require proof of facts of common knowl-
edge but shall take judieial notice thereof. They shall also take
judicial notice of official governmental documents and reports of
any of the United Nations, including the acts and documents of the
committees set up in the various Allied countries for the investi-
gation of war crimes, and the records and finding of military or
other tribunals of any of the United Nations.

Article X

The determinations of the International Military Tribunal in
the judgments in Case No. 1 that invasions, aggressive acts, ag-
gressive wars, crimes, atrocities or inhumane acts were planned or
occurred, shall be binding on the tribunals established hereunder
and shall not be questioned except insofar as the participation
therein or knowledge thereof by any particular person may be
concerned. Statements of the International Military Tribunal in
the judgment in Case No. 1 constitute proof of the facts stated, in
the absence of substantial new evidence to the contrary.

Article XI

The proceedings at the trial shall take the following course:

(a) the tribunal shall inquire of each defendant whether he has
received and had an opportunity to read the indictment against
him and whether he pleads “guilty” or “not guilty.”

(b) The prosecution may make an opening statement.

(¢) The prosecution shall produce its evidence subJect to the
cross-examination of its witnesses.

(d) The defense may make an opening statement.

(e) The defense shall produce its evidence subject to the cross-
examination of its witnesses.

(f) Such rebutting evidence as may be held by the Tribunal to
be material may be produced by either the prosecution or the
defense.

(g9) The defense shall address the court.

(h) The prosecution shall address the court.*

(t) Each defendant may make a statement to the tribunal.

(7) The tribunal shall deliver judgment and pronounce
gsentence.

*Subdivisions (g) and (k) of Article XI were amended by Article II1 of Ordinance No. 11
(sec. II D) 8o as to make the order in which the prosecution and the defense addressed the court
discretionary with the Tribunal.
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Article XII
A Central Secretariat to assist the tribunals to be appointed
hereunder shall be established as soon as practicable. The main
office of the Secretariat shall be located in Nuernberg. The Sec-
retariat shall consist of a Secretary General and such assistant
secretaries, military officers, clerks, interpreters and other per-
sonnel as may be necessary.

Article XIII
The Secretary General shall be appointed by the Military Gov-
ernor and shall organize and direct the work of the Secretariat.
He shall be subject to the supervision of the members of the tri-
bunals, except that when at least three tribunals shall be function-
ing, the presiding judges of the several tribunals may form the
supervisory committee.

Article XIV

The Secretariat shall:

(¢) Be responsible for the administrative and supply needs of
the Secretariat and of the several tribunals.

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not
inconsistent with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be
needed for the approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense
counsel. ,

(f) Arrange for aid to be given defendants and the prosecution
in obtaining production of witnesses or evidence as authorized by
the tribunals.

(9) Be responsible for the preparation of the records of the
proceedings before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative
services to the tribunals and its members, and perform such other
duties as may be required for the efficient conduct of the pro-
ceedings before the tribunals, or as may be requested by any of
the tribunals,

Article XV
- The judgments of the tribunals as to the guilt or the innocence
of any defendant shall give the reasons on which they are based
‘and shall be final and not subject to review. The sentences im-
posed may be subject to review as provided in Article XVII, infra.

Article XVI
The tribunal shall have the right to impose upon the defendant,
upon conviction, such punishment as shall be determined by the
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tribunal to be just, which may congist of one or more of the
penalties provided in Article I, Section 3 of Control Council Law
No. 10.

Article XVII

(a) Except as provided in (b) infra, the record of each case
shall be forwarded to the Military Governor who shall have the
power to mitigate, reduce or otherwise alter the sentence imposed
by the tribunal, but may not increase the severity thereof.*

(b) In cases tried before tribunals authorized by Article II
(¢), the sentence shall be reviewed jointly by the zone commanders
of the nations involved, who may mitigate, reduce or otherwise
alter the sentence by majority vote, but may not increase the
severity thereof. If only two nations are represented, the sen-
tence may be altered only by the consent of both zone commanders.

Article XVIII

No sentence of death shall be carried into execution unless and
until confirmed in writing by the Military Governor. In accord-
ance with Article III, Section 5 of Law No. 10, execution of the
death sentence may be deferred by not to exceed one month after
such confirmation if there is reason to believe that the testimony
of the eonvicted person may be of value in the investigation and
trial of other crimes.

Article XIX
Upon the pronouncement of a death sentence by a tribunal
established thereunder and pending confirmation thereof, the con-
demned will be remanded to the prison or place where he was con-
fined and there be segregated from the other inmates, or be trans-
ferred to a more appropriate place of confinement.

Article XX
Upon the confirmation of a sentence of death the Military Gov-
ernor will issue the necessary orders for carrying out the
execution.
Article XXI
Where sentence of confinement for a term of years has been
imposed the condemned shall be confined in the manney directed
by the tribunal imposing sentence. The place of confinement may
be changed from time to time by the Military Governor.

Article XXII
Any property declared to be forfeited or the restitution of which

*See Regulation No. 1 under Ordinance No. 7, issued by the Office of Military Government for
Germany (US), 11 April 1947, for detailed procedures later established in tion with this
provisian reproduced in section XXV D.
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is ordered by a tribunal shall be delivered to the Military Gov-
ernor, for disposal in accordance with Control Council Law No.
10, Article IT (3).
Article XXIII

Any of the duties and functions of the Military Governor pro-
vided for herein may be delegated to the Deputy Military Gover-
nor. Any of the duties and functions of the Zone Commander
provided for herein may be exercised by and in the name of the
Military Governor and may be delegated to the Deputy Military
Governor.
This Ordinance becomes effective 18 October 1946.

BY ORDER OF MILITARY GOVERNMENT

D. Military Government-Germany, United States Zone,
Ordinance No. I, 17 February 1947

MILITARY GOVERNMENT—GERMANY
ORDINANCE No. 11

AMENDING MILITARY GOVERNMENT ORDINANCE NO.
7 OF 18 OCTOBER 1946, ENTITLED “ORGANIZATION
AND POWERS OF CERTAIN MILITARY TRIBUNALS”

Article I

Article V of Ordinance No. 7 is amended by adding thereto a
new subdivision to be designated ‘“(g),” reading as follows:

“(g) The presiding judges, and, when established, the super-
visory committee of presiding judges provided in Article XIII
shall assign the cases brought by the Chief of Counsel for War
Crimes to the various Military Tribunals for trial.”

’ Article II

Ordinance No. 7 is amended by adding thereto a new article
following Article V to be designated Article V-B, reading as
follows ;

“(a) A joint session of the Military Tribunals may be called by
any of the presiding judges thereof or upon motion, addressed to
each of the Tribunals, of the Chief of Counsel for War Crimes or
of counsel for any defendant whose interests are affected, to hear
argument upon and to review any interlocutory ruling by any of
the Military Tribunals on a fundamental or important legal ques-
tion either substantive or procedural, which ruling is in conflict
with or is inconsistent with a prior ruling of another of the Mili-

tary Tribunals.

—_——————
*Reproduced in section II C.



“(b) A joint session of the Military Tribunals may be called
in the same manner as provided in subsection (a) of this Article
to hear argument upon and to review conflicting or inconsistent
final rulings contained in the decisions or judgments of any of the
Military Tribunals on a fundamental or important legal question,
either substantive or procedural. ‘Any motion with respect to
such final ruling shall be filed within ten (10) days following the
issuance of decision or judgment.

“(e¢) Decisions by joint sessions of the Military Tribunals,
unless thereafter altered in another joint session, shall be binding
upon all the Military Tribunals. In'the case of the review of final
rulings by joint sessions, the judgments reviewed may be con-
firmed or remanded for action consistent with the joint decision.

“(d) The presence of a majority of the members of each Mili-
tary Tribunal then constituted is required to constitute a quorum.

“(e) The members of the Military Tribunals shall, before any
joint session begins, agree among themselves upon the selection
from their number of a member to preside over the joint session.

“(f) Decisions shall be by majority vote of the members. If the
votes of the members are equally divided, the vote of the member
presiding over the session shall be decisive.”

Article III

Subdivisions (g) and (%) of Article XI of Ordinance No. 7 are
deleted ; subdivision (¢) is relettered “(h)”; subdivision (4) is
relettered “(7)”; and a new subdivision to be designated “(g),” is
added, reading as follows:

“(g) The prosecution and defense shall address the court in
such order as the Tribunal may determine.”

This Ordinance becomes effective 17 February 1947.

BY ORDER OF THE MILITARY GOVERNMENT

36




[Il. RULES OF PROCEDURE ADOPTED BY MILITARY
TRIBUNAL | IN THE TRIAL OF THE MEDICAL
CASE (Case 1)

A. Introduction

The determination of the Rules of Procedures for the conduct
of trials under Control Council Law No. 10 (sec. II B) was a
function of the zone commander establishing tribunals for such
trials in his respective zone of occupation. This was expressly
stated in Article III, section 2, of Control Council Law No. 10. In
the United States zone of occupation the general procedures to be
followed in these trials were set forth in Ordinance No. 7 of Mili-
tary Government for Germany, United States Zone (sec. II C),
the ordinance dealing with organization and powers of the Nuern-
perg Military Tribunals. This ordinance, in Article V (f), stated
that “The tribunals shall have the power * * * toadopt rules
of procedure not inconsistent with this Ordinance.” By a further
provision, Article V (f) anticipated the importance of maintain-
ing uniform rules of procedure after several tribunals were hold-
ing sessions, and of allowing appropriate revisions of the rules
based upon trial experience: “Such rules shall be adopted, and
from time to time as necessary, revised by the members of the
tribunal or by the committee of presiding judges * * * .)”
Article VII, in dealing with the general nature of the rules of
evidence and procedure, provided: “The tribunals shall not be
bound by techniecal rules of evidence. They shall adopt and apply
to the greatest possible extent expeditious and nontechnical pro-
cedure, and shall admit any evidence which they deem to have
probative value * * *”

This section contains the Rules of Procedure adopted and revised
from time to time by Military Tribunal I in the trial of the
Medical case (U. S. vs. Karl Brandt, et al.). This was the first trial
‘held under Control Council Law No. 10 by a military tribunal
established pursuant to Ordinance No. 7. The initial “Rules of
Procedure for Military Tribunal I,” adopted on 2 November 1946
(subsec. B), became the keystone in the development of the rules
of procedural law in the Nuernberg trials held subsequent to the
trial before the IMT. Many of these first Rules of Procedure of

Military Tribunal I announced supplementary Rules of Procedure
adopted by the IMT on 29 October 1945, for the first Nuernberg
trial (sec. I D).

Military Tribunal I announced supplementary Rules of Proce-
- dure on 9 December 1946 (subsec. C) and later this Tribunal made
two principal amendments to its rules (subsecs. D and E). These
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various rules of procedure of Tribunal I in the Medical case, as
thus adopted, supplemented, and revised, were then codified, re-
numbered as Rules 1 to 25 inclusive, and reissued on 18 February
1947 as “Rules of Procedure for Military Tribunal I’ (subsec. F').

By the time Military Tribunal I codified and renumbered its
rules of procedure on 18 February 1947, two other military
tribunals (Tribunals II and III) had been established; and on
17 February 1947, these three Tribunals had organized the Com-
mittee of Presiding Judges (sec. XXIII). The next section of this
volume, section IV, is devoted to the action of Military Tribunals
II and III in adopting the same rules of procedure as Military
Tribunal I, and to the later development of uniform rules of
procedure after still other tribunals had been established to try
further cases.

B. Rules of Procedure for Military Tribunal |,
2 November 1946

MINUTES OF MEETING OF MILITARY TRIBUNAL I *
HELD AT THE PALACE OF JUSTICE, NUERNBERG,
GERMANY
2 NOVEMBER 1946, AT 10:00 A.M.

Present:
Walter B. Beals, Presiding Judge
Harold L. Sebring, Judge
Johnson T. Crawford, Judge
Victor C. Swearingen, Alternate Judge
Charles E. Sands, Acting Secretary General

The following proceedings were had:

It was ordered that Military Tribunal I approve and adopt
certain Rules of Procedure, not inconsistent with Ordinance No. 7,
and that a certified copy of said Rules of Procedure be incorporated
in the Order and Judgment Book of the Tribunal.

Whereupon Military Tribunal I recess until the further order of
the Tribunal.

« [Signed] WALTER B. BEALS
Presiding Judge
ATTEST:

[Signed] CHARLES E. SANDS
Acting Secretary General

*Official Record, Tribunal Records, volume I, page 9.
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RULES OF PROCEDURE FOR MILITARY TRIBUNAL I

Rule 1. Awuthority to Promulgate Rules

The present rules of procedure of the Military Tribunal consti-
tuted by General Order No. 68 of the Office of Military Government
for Germany (US) (hereinafter called “Military Tribunal I”
or “the Tribunal”) are hereby promulgated by the Tribunal in
accordance with the provisions of Article V (f) of Military Gov-
ernment Ordinance No. 7 issued pursuant to the powers conferred
by Control Council Law No. 10.

Rule 2. Languages tn Which Pleadings, Documents, and Rules
Shall Be Transcribed

When any rule of procedure adopted by Military Tribunal I
directs or requires that a defendant in any prosecution before the
Tribunal shall be furnished with a copy of any pleading, document,
rule, or other instrument in writing, such rule shall be understood
to mean that such defendant shall receive a true and correct copy
of such pleading, document, rule, or other instrument, written in
the English language, and also a written translation thereof in a
language which the defendant understands.

Rule 3. Notice to Defendants

(a) The Marshal of Military Tribunals, or his duly authorized
deputy, shall make service of the indietment upon a defendant in
any prosecution before the Tribunal by delivering to and leaving
with him (1) a true and correct copy of the indictment and of all
documents lodged with the indictment, (2) a copy of Military
Government Ordinance No. 7, (3) a copy of Control Council Law
No. 10, and (4) a copy of these Rules of Procedure.

(b) When such service has been made as aforesaid, the Marshal
shall make a written certificate of such fact, showing the day and
place of service, and shall file the same with the Secretary General
of Military Tribunals.

(¢) The certificate, when filed with the Secretary General, shall
constitute a part of the record of the cause.

Bule 4. Time Intervening Between Service and Trial

A period of not less than 30 days shall intervene between the
Service of the indictment upon a defendant and the day of his trial
Pursuant to the indictment.

Rule 5. Notice of Amendments or Additions to Original
Indictment

__(a) If before the trial of any defendant the Chief of Counsel for
ar Crimes offers amendments or additions to the indictment,
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such amendments or additions, including any accompanying docu-
ments, shall be filed with the Secretary General of Military
Tribunals and served upon such defendant in like manner as the
original indictment.

Rule 6. Defendant to Receive Certain Additional Documents on
Request

(a) A defendant shall receive a copy of such Rules of Procedure,
or amendments thereto as may be adopted by the Tribunal from
time to time.

(b) Upon written application by a defendant or his counsel,
lodged with the Secretary General for a copy of (1) the Charter of
the International Military Tribunal annexed to the London Agree-
ment of 8 August 1945, or (2) the judgment of the International
Military Tribunal of 30 September and 1 October 1945, the same
shall be furnished to such defendant, without delay.

Rule 7. Right to Representation by Counsel

(a) A defendant shall have the right to conduct his own defense,
or to be represented by counsel of his own selection, provided such
counsel is a person qualified under existing regulations to conduct
cases before the courts of defendant’s country, or is specially
. authorized by the Tribunal.

(b) Application for particular counsel shall be filed with the
Secretary General promptly after service of the indietment upon
the defendant.

(¢) The Tribunal will designate counsel for any defendant who
fails to apply for particular counsel, unless the defendant elects in
writing to conduct his own defense.

(d) Where particular counsel is requested by a defendant but is
not available or cannot be found within 10 days after application
therefor has been filed with the Secretary General, the Tribunal
will designate counsel for such defendant, unless the defendant
elects in writing to conduct his own defense. If thereafter, before
trial, such particular counsel is found and is available, or if in the
meanwhile a defendant selects a substitute counsel who is found
to be available, such particular counsel, or substitute, may be
associated with or substituted for counsel designated by the
Tribunal ; provided that (1) only one counsel shall be permitted to
appear at the trial for any defendant, except by special permission
of the Tribunal, and (2) no delay will be allowed for making such
substitution or association.

Rule 8. Order at the Trial
In conformity with and pursuant to the provisions of Articles IV
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and VI of Military Government Ordinance No. 7, the Tribunal will
provide for maintenance of order at the trial.

Rule 9. Oath; Witnesses

(a) Before testifying before the Tribunal each witness shall
take such oath or affirmation or make such declaration as is
customary and lawful in his own country.

(b) When not testifying, the witnesses shall be excluded from
the courtroom. During the course of any trial, witnesses shall not
confer among themselves before or after testifying.

Rule 10. Applications and Motions, Before Trial *

(a) All motions, applications, or other requests addressed to the
Tribunal shall be made in writing and filed, together with a copy
thereof, with the Secretary General of Military Tribunals, at the
Palace of Justice, Nuernberg, Germany.

(b) When any motion, application, or other request has been
filed, the Secretary General shall deliver a copy thereof to the
adverse party and note the fact of delivery, specifying date and
place, upon the original. The adverse party shall have 2 days after
delivery within which to file with the Secretary General his objee-
tions to the granting of such motion, application, or other request.
If no objection is filed within the time allowed, the presiding judge
of the Tribunal will make the appropriate order on behalf of the
Tribunal. If objections are filed the Tribunal will consider the
objections and determine the questions raised.

(¢) Delivery of a copy of any such motion, application, or other
request to counsel of record for the adverse party, shall constitute
delivery to such adverse party.

Rule 11. Rulings During the Trial

The Tribunal will rule upon all questions arising during the
course of the trial. If such course is deemed expedient, the
Tribunal will order the clearing or closing of the courtroom while
considering such questions.

Rule 12. Production of Evidence for a Defendant

(a) A defendant may apply to the Tribunal for the production
of witnesses, or of documents on his behalf, by filing his application
therefor with the Secretary General of Military Tribunals. Such
application shall state where the witness or document is thought
to be located, together with a statement of the last known location
. *Concerning the amendment of Rule 10 by the Committee of Presiding Judges on 2 December

1847, gea section 1V E.
999389—63—F5
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thereof.* Such application shall also state the general nature of
the evidence sought to be adduced thereby, and the reason such
evidence is deemed relevant to the defendant’s case.

(b) The Secretary General shall promptly submit any such
application to the Tribunal, and the Tribunal will determine
whether or not the application shall be granted.

(¢) If the application is granted by the Tribunal, the Secretary
General shall promptly issue a summons for the attendance of
such witness or the production of such documents, and inform the
Tribunal of the action taken. Such summons shall be served in
such manner as may be provided by the appropriate occupation
authorities to ensure its enforcement, and the Secretary General
shall inform the Tribunal of the steps taken.

(d) If the witness or the document is not within the area con-
trolled by the United States Office of Military Government for
Germany, the Tribunal will request through proper channels that
the Allied Control Council arrange for the production of any such
witness or document as the Tribunal may deem necessary to the
proper presentation of the defense.

Rule 18. Records, Exhibits, and Documents

(a) An accurate stenographic record of all oral proceedings
shall be maintained. Exhibits shall be suitably identified and
marked as the Tribunal may direct. All exhibits and transcripts
of the proceedings, and such other material as the Tribunal may
direct, shall be filed with the Secretary General and shall constitute
a part of the record of the cause.

(b) Documentary evidence or exhibits may be received in the
language of the document, but a translation thereof into a language
understood by the adverse party shall be furnished to such party.

(¢) Upon proper request, and approval by the Tribunal, copies
of all exhibits and transcripts of proceedings, and such other
matter as the Tribunal may direct to be filed with the Secretary
General, and all official acts and documents of the Tribunal, may
be certified by said Secretary General to any government, to any
other tribunal, or to any agency or person as to whom it is appro-
priate that copies of such documents or representations as to such
acts be supplied.

*The second sentence of this rule was omitted from Rule 12 as adopted by Military Tribunals
1, IIT, and II on 18, 19, and 24 February 1947 respectively (sees. IIL F and IV B), but was
jncluded again in the Uniform Rules of Procedure as subsequently publisbed by the Secretary
General of the Tribunals (see. V).
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Rule 14. Withdrawal of Exhibits and Documents, and Substitution
of Photostatic Copies Therefor

If it be made to appear to the Tribunal by written application
that one of the government signatories to the Four Power Agree-
ment of 8 August 1945, or any other government having received
the consent of the said four Signatory Powers, desires to withdraw
from the records of any cause, and preserve, any original document
of file with the Tribunal, and that no substantial injury will result
thereby, the Tribunal may order any such original document to be
delivered to the applicant, and a photostatic copy thereof, certified
by the Secretary General, to be substituted in the record therefor.

Rule 15. Effective Date and Powers of Amendment and Addition?

These rules shall take effect upon their approval by the Tribunal.
Nothing herein contained shall be construed to prevent the Tri-
bunal at any time in the interest of fair and expeditious procedure,
from departing from, amending, or adding to these rules, either by
general rules or special orders for particular cases, in such form
and on such notice as the Tribunal may prescribe,

Promulgated and adopted by Military Tribunal I, this 2d day of
November, A.D. 1946, at the Palace of Justice, Nuernberg,
Germany.

[Signed] WALTER B. BEALS, Presiding Judge
[Signed] HARoOLD L. SEBRING, Judge

[Signed] JoHNsON T. CRAWFORD, Judge

[Signed] VIcTOR C. SWEARINGEN, Alternate Judge

ATTEST: [Signed] CHARLES E. SANDS
Acting Secretary General for
Military Tribunals

C. Supplemental Rules of Trial Procedure Announced
by the Tribunal on 9 December 1946°

PrRESIDING JUDGE BEALS: I have a statement which I desire
to make for the benefit of the prosecution, defendants, and all con-
cerned: Before opening the trial of Case 1, the United States of
America against Karl Brandt, et al., there are certain matters

L Rule 15 was renumbered Rule 24 in the rules adopted by Military Tribunals I, ITI, and II on
18, 19, and 24 February 19417 respectively (secs. 1II F and IV B).

2 Extract from mimeographed transcript, Case 1, U.S. vs. Karl Brandt, et al., pages 9-11.
- The rules herein numbered 1 through 6, were renumbered 16 through 20 in the rules adopted
by Military Tribunals I, III, and II on 18, 19 and 24 February 1947 respectively (secs. III ¥
and IV B).
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which the Tribunal desires to call to the attention of the counsel
for the prosecution and the counsel for the defendants.

1. The prosecution may be allowed, for the purpose of makilqig
the opening statement in this case, time not to exceed one frial
day. This time may be allocated by the chief prosecutor, between
himself and any of his assistants, as he desires.

2., When the prosecution has rested its case, defense counsel
will be allowed two trial days in which to make their opening
statements, and which will comprehend the entire theory of their
respective defenses. The time allocated will be divided between the
different defense counsel, as they may themselves agree. In the
event the defense counsel cannot agree, the Tribunal will allocate
the time, not to exceed 30 minutes to each defendant.

3. The prosecution shall, not less than 24 hours, before it desires
to offer any record or document or writing in evidence as part of
its case in chief, file with the Defense Information Center not less
than one copy of such record, document, or writing for each of the
counsel for defendants, such copies to be in the German language.
The prosecution shall also deliver to the Defense Information
Center at least four copies thereof in the English language.

4. When the prosecution or any defendant offers a record, docu-
ment, or any other wrifing or a copy thereof in evidence, there
shall be delivered to the Secretary General, in addition to the
original document or other instrument in writing so offered for
admission in evidence, six copies of the document. If the document
is written or printed in a language other than English, there shall
also be filed with the copies of the document above referred to, six
copies of an English translation of the document. If such docu-
ment is offered by any defendant, suitable facilities for procuring
English translations of that document shall be made available.

5. At least 24 hours before a witness is called to the stand either
by the prosecution or by any defendant, the party who desired to
interrogate the witness shall deliver to the Secretary General an
original and six copies of 2 memorandum which shall disclose: (a)
the name of the witness; (b) his nationality; (¢) his residence or
station; (d) his official rank or position; (¢) whether he is called
as an expert witness or as a witness to testify to facts and, if the
latter, a prepared statement of the subject matter on which the
witness will be interrogated.

When the prosecution prepares such a statement in connection
with the witness whom it desires to call, at the time of the filing of
this statement, two additional copies thereof shall be delivered to
the Defense Information Center. When a defendant prepares such
2 statement concerning a witness whom it desires to call, the
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defendant shall, at the same time the copies are filed with the
Secretary General, deliver one additional copy to the prosecution.

6. When either the prosecution or a defendant desires the Tri-
punal to take judicial notice of any official government documents
or reports of the United Nations, including any action, ruling, or
regulation of any committee, board, or counsel, heretofore estab-
lished by or in the Allied Nations for the investigation of war
crimes or any record made by, or the findings of, any military or
other tribunal, this Tribunal may refuse to take judicial notice of
such documents, rules, or regulations unless the party proposing
to ask this Tribunal to judicially notice such documents, rules, or
regulations, places a copy thereof in writing before the Tribunal.*

This Tribunal has learned with satisfaction of the procedure
adopted by the prosecution with the intention to furnish to the
defense counsel information concerning the writings or documents
which the prosecution expects to offer in evidence for the purpose
of affording the defense counsel information to help them prepare
their respective defense to the indictments. The desire of the Tri-
bunal is that this be made available to the defendants so as to aid
them in the presentation of their respective defense.

The United States of America having established this Military
Tribunal I, pursuant to law, through properly empowered military
authorities, and the defendants having been brought before Mili-
tary Tribunal I, pursuant to indictments filed 25 October 1946 in
the Office of the Secretary General of the Military Tribunal at
Nuernberg, Germany, by an officer of the United States Army,
regularly designated as Chief of Counsel for War Crimes, acting
on behalf of the United States of America, pursuant to appropriate
military authority, and the indictments having been served upon
each defendant for more than 30 days prior to this date, and a
copy of the indictments in the German language having been
furnished to each defendant, and having been in his possession
more than 30 days, and each defendant having had ample oppor-
tunity to read the indictments, and having regularly entered his
blea of not guilty to the indictments, the Tribunal is ready to pro-
ceed with the trial.

This Tribunal will conduct the trial in accordance with control-
ling laws, rules, and regulations, and with due regard to appro-
Driate precedence in a sincere endeavor to ensure both to the
Prosecution and to each and every defendant an opportunity to
bresent all evidence of an appropriate value bearing upon the
- *Here ended rule 6. These six rules were zlso adopted in written form by Tribunal T as

“Rules of Trial Procedure Announced by the Tribunal in Open Session, 9 December 134" and
were then filed with the Secretary General on the same day.
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issues before the Tribunal ; to this end, that under law and pending
regulations impartial justice may be accomplished.

The trial, of course, will be a public trial, not one behind closed
doors; but because of limited facilities available the Tribunal must
insist that the number of spectators be limited to the seating
capacity of the courtroom. Passes will therefore be issued by the
appropriate authorities to those who may enter the courtroom.
The Tribunal will insist that good order be at all times maintained,
and appropriate measures will be taken to see that this rule is
strictly enforced.

D. Amendment of Rule Concerning Requirements for
Written Statements by Defense Witnesses "In Lieu

of Oath," 9 January 1947

STATEMENT BY PRESIDING JUDGE BEALS AT SESSION
OF 9 JANUARY 1947*

PRESIDING JUDGE BEALS: In the matter of the need for an estab-
lished procedure for obtaining written statements from persons
having knowledge of facts deemed by the defendants to be material
and of probative value to their respective defenses having been
called to the attention of the Tribunal, and the members of the
Tribunal having met with representatives of the prosecution and
with a committee of defense counsel, and thereafter the represen-
tatives of both the prosecution and counsel for the defendants hav-
ing presented to the Tribunal a written and signed outline of a
method mutually satisfactory to the prosecution and to the defen- -
dants’ counsel, whereby written statements signed and witnessed
may, if of probative value and otherwise in proper form, be offered
in evidence before the Tribunal and received in evidence if in the
judgment of the Tribunal they should be so received, notwithstand-
ing the fact that such statements may be signed by the person
making the same without having been sworn to before an officer
or any person having by virtue of an office lawful authority to
administer an oath in due form of law.

The Tribunal has considered the written stipulation signed by
representatives of the prosecution’s staff and by representatives of
counsel for the defendants and desires the following order in
connection with the subject matter thereof: First, it is ordered by
Military Tribunal I that the rule heretofore promulgated and
adopted by the Tribunal concerning the requirements to be ob-
served by the defendants in the preparation of written statements

*Extract from mimeographed transcript, Case 1, U.S. vs. Karl Brandt, ef al., pages 1333-1336.
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by defense witnesses “in lieu of oath” be and the same is hereby
rescinded. Second, it is further ordered by Military Tribunal I
that the following rule concerning the subject matter above re-
ferred to shall be and the same is hereby adopted and “promul-
gated by the Tribunal for the information of all concerned.”

a. Statements of witnesses made “in lien of an oath” may be
admitted in evidence if otherwise competent and admissible and
containing statements having probative value if the following con-
ditions are met:!

(1) The witness shall have signed the statement before defense
counsel, or gne of them, and defense counsel shall have certified
thereto; or

(2) The witness shall have signed the statement before a
notary, and the notary shall have certified thereto; or

(8) The witness shall have signed the statement before a
Buergermeister and the Buergermeister shall have certified
thereto, in case neither defense counsel nor a notary is readily
available without great inconvenience; or

(4) The witness shall have signed the statement before a com-
petent prison camp authority, and such authority shall have cer-
tified thereto in case the witness is incarcerated in a prison camp.

(5) The statement “in lieu of an oath” shall contain a preamble
which shall state, “I, (name and address of the witness), after
having first been warned that I will be liable for punishment for
making a false statement in lieu of an oath, state and declare
that my statement is true in lieu of an oath, and that my state-
ment is made for submission as evidence before Military Tribunal
I, Palace of Justice, Nuernberg, Germany, the following:”

(6) The signature of the witness shall be followed by a cer-
tificate stating: “The above signature of (stating the name and
address of the witness) identified by (state the name of the iden-
tifying person or officer) is hereby certified and witnessed by me.
(To be followed by the date and place of the execution of the state-
ment and the signature and witness of the person or officer
certifying the same.)

b. If special circumstances make compliance with any one of the
above conditions impossible or unduly burdensome, then defense
counsel may make application to the Tribunal for a special order
Providing for the taking of the statement of a desired witness
concerning conditions to be complied with in that specific instance.?

' Part (a) of this rule was redesignated Rule 21 in the rules adopted by Military Tribunals I,
. IIL, and I on 18, 19 and 24 February 1947 respectively (secs. III F and IV B).

2Part (b) of this rule was redesignated Rule 22 in the rules adopted by Military Tribunals I,
I, and IT on 18, 19, and 24 February 1947 respectively (sec. III F and IV B).
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Finally, it is further ordered by Military Tribunal I that the
foregoing rule as adopted and announced by the Tribunal be in-
corporated in the minute book and in the journal of Military
Tribunal I, and that copies thereof, together with correct transla-
tions thereof into the German language, properly certified by the
Secretary General, be delivered to each of the defendants or their
respective council.?

E. Amendment to Rules of Procedure Concerning
Interrogation of Persons Detained in Nuernberg Jail
Who Have Been Approved as Defense Witnesses,
10 February 1947

AMENDMENT TO RULES OF PROCEDURE FOR MILITARY
TRIBUNALS

Adopted at a Meeting of Tribunal I
10 February 19472

In all cases where persons are detained in the Nuernberg jail
and who have been approved by a Military Tribunal as a witness
for the defense, it is hereby ordered that, after the date of such
approval by a Military Tribunal, the following procedure shall be
followed in the interviewing or interrogation of such witness or
witnesses by either counsel for the prosecution or defense:

(1) Counsel desiring to interview such witness shall petition
the Tribunal in writing, stating in general the scope and subject
matter of such interview.

(2) The Tribunal shall thereupon appoint an impartial com-
missioner to represent the Tribunal at such interview, to the end
that it shall be orderly, proper and judicial in character, and
within the scope of the petition filed, and to the further end that
there shall be no attempt to harass, intimidate, or improperly
influence the witness in giving his answers.

(8) Whenever such a witness is being interviewed or interro-
gated in the presence of such commissioner by counsel for either
side, counsel for the other side shall not be entitled to be present.

1The provisions of this paragraph directing the delivery of copies of the rules to the
defendants or their counsel were subsequently adopted in altered form as Rule 25 by Military
Trihunals I, III, and II on 18, 19, and 24 February 1947 respectively (sec. III F and IV B).

2 U.S. va. Karl Brandt, et al., Case 1, Official Record, volume 84, pages 964-965.

This rule was redesignated Rule 23 in the rules adopted by Military Tribunals I, III and II on
18, 19 and 24 February 1947 respectively (secs. III F and IV B). Rule 23 was amended as to
content on 8 June 1947 by &n Executive meeting of Military Tribunals I, II, IIT and IV (sec.
IV D), and it was again amended by the Committee of Presiding Judges on 8 January 1948
(sec. IV F).
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(4) If in the course of such interview it shall appear to such
commissioner that the proper scope of such interview as set forth
in the petition therefor is being exceeded by the counsel conduct-
ing such interview or that it is in any other manner being improp-
erly conducted, said commissioner shall on behalf of the Tribunal
stop said interview.

(5) In such event, said commissioner shall report in writing to
the Tribunal the substantial and significant facts in relation to
such interview and his reasons for having stopped the same.

(6) Counsel conducting such interview may, if he so desires,
promptly bring before the Tribunal in writing, after giving notice
to opposing counsel, his objections, if any, to the action of the com-
missioner, whereupon the presiding judge of such Tribunal shall
either confirm the action of the commissioner or direct the inter-
view of the witness to proceed, with such directions or limitations
as he may order.

(7) In any appeal to the Tribunal from such act of a commis-
sioner, counsel so appealing shall state the name of the witness,
the name of the defendant whom he represents, and the title of the
cause in which he is acting as counsel.

(8) The above procedure shall not be interpreted as in effect in
cases (a) where the witness or prospective witness has been pro-
cured by the prosecution but has not been approved by the Tribunal
as a witness for the defense, or (b) where the witness for the
defense has been procured as such by the defense [and voluntarily
appears without being confined in the Nuernberg jail].!

[Stamp] Filed 10 February 1947
[Signed] WALTER B. BEALS
Presiding Judge, Tribunal I
[Signed] HAROLD L. SEBRING
Judge
[Signed] J.T. CRAWFORD
[Signed] VICTOR C. SWEARINGEN

F. Rules of Procedure for Military Tribunal I,
as Codified on 18 February 1947

RULES OF PROCEDURE FOR MILITARY TRIBUNAL I2

Rule 1. Awuthority to Promulgate Rules
The present rules of procedure of the Military Tribunal consti-

1The portion of this rule appearing in brackets was deleted by Military Tribunal I on 13

February 1947.
. 2 Official Record, Tribunal Records, volume I, pages 85-94. These same rules of procedure were
Wdapted by Military Tribunals II and ITI within the next few days. See sections IV A and IV B.
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tuted by General Order No. 68 of the Office of Military Government
for Germany (U.S.) (hereinafter called “Military Tribunal »”
or ‘“the Tribunal”) are hereby promulgated by the Tribunal in
accordance with the provisions of Article V (f) of Military Gov-
ernment Ordinance No. 7 issued pursuant to the powers conferred
by Control Council Law No. 10.

Rule 2. Languages in Which Pleadings, Documents, and Rules
Shall Be Transcribed

When any rule of procedure adopted by Military Tribunal I
directs or requires that a defendant in any prosecution before the
Tribunal shall be furnished with a copy of any pleading, document,
rule, or other instrument in writing, such rule shall be understood
to mean that such defendant shall receive a true and correct copy
of such pleading, document, rule, or other instrument, written in
the English language, and also a written translation thereof in a
language which the defendant understands.

Rule 8. Notice to Defendants

() The Marshal of Military Tribunals, or his duly authorized
deputy, shall make service of the indictment upon a defendant in
any prosecution before the Tribunal by delivering to and leaving
with him (1) a true and correct copy of the indictment and of all
documents lodged with the indictment, (2) a copy of Military
Government Ordinance No. 7, (3) a copy of Control Council Law
No. 10, and (4) a copy of these Rules of Procedure.

(b) When such service has been made as aforesaid, the Marshal
shall make a written certificate of such fact, showing the day and
place of service, and shall file the same with the Secretary General
of Military Tribunals.

(¢) The certificate, when filed with the Secretary General, shall
constitute a part of the record of the cause. .

Rule 4. Time Intervening between Service and Trial

A period of not less than 30 days shall intervene between the
service of the indictment upon a defendant and the day of his trial
pursuant to the indictment.

Rule 5. Notice of Amendments or Additions to Original
Indictment
If before the trial of any defendant the Chief of Counsel for War
Crimes offers amendments or additions to the indictment, such

amendments or additions, including any accompanying documents,
shall be filed with the Secretary General of Military Tribunals
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and served upon such defendant in like manner as the original
indictment,

Rule 6. Defendant to Receive Certain Additional Documents on
Request

(¢) A defendant shall receive a copy of such Rules of Pro-
cedure, or amendments thereto, as may be adopted by the Tribunal
from time to time.

(b) Upon written application by a defendant or his counsel,
lodged with the Secretary General, for a copy of (1) the Charter
of the International Military Tribunal annexed to the London
Agreement of 8 August 1945, or (2) the judgment of the Inter-
national Military Tribunal of 30 September and 1 October 19486,
the same shall be furnjshed to such defendant, without delay.

Rule 7. Right to Representation by Counsel

(¢) A defendant shall have the right to conduct his own defense,
or to be represented by counsel of his own selection, provided such
counsel is a person qualified under existing regulations to conduct
cases before the courts of defendant’s country, or is specially
authorized by the Tribunal.

(b) Application for particular counsel shall be filed with the
Secretary General promptly after service of the indictment upon
the defendant,

(¢) The Tribunal will designate counsel for any defendant who
fails to apply for particular counsel unless the defendant elects in
writing to conduct his own defense.

(d) Where particular counsel is requested by a defendant but is
not available or cannot be found within 10 days after application
therefor has been filed with the Secretary General, the Tribunal
will designate counsel for such defendant unless the defendant
elects in writing to conduct his own defense. If thereafter, before
trial, such particular counsel is found and is available, or if in the
meanwhile a defendant selects a substitute counsel who is found to
be available, such particular counsel, or substitute, may be asso-
ciated with or substituted for counsel designated by the Tribunal;
provided that (1) only one counsel shall be permitted to appear at
the trial for any defendant, except by special permission of the
Tribunal, and (2) no delay will be allowed for making such substi-
tution or association.

Rule 8. Order at the Trial

In conformity with and pursuant to the provisions of Articles
IV and VI of Military Government Ordinance No. 7, the Tribunal
will provide for maintenance of order at the trial.
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Rule 9. Oath; Witnesses

(a) Before testifying before the Tribunal each witness shall
take such oath or affirmation or make such declaration as is
customary and lawful in his own country. '

(b) When not testifying, the witnesses shall be excluded from
the courtroom. During the course of any trial, witnesses shall not
confer among themselves before or after testifying.

Rule 10. Applications and Motions Before Trial

(¢) All motions, applications, or other requests addressed to
the Tribunal shall be made in writing and filed, together with a
copy thereof, with the Secretary General of Military Tribunals, at
the Palace of Justice, Nuernberg, Germany.

(b) When any motion, application, or other request has been
filed, the Secretary General shall deliver a copy thereof to the
adverse party and note the fact of delivery, specifying date and
place, upon the original. The adverse party shall have 2 days after
delivery within which to file with the Secretary General his objec-
tions to the granting of such motion, application, or other request.
If no objection is filed within the time allowed, the presiding judge
of the Tribunal will make the appropriate order on behalf of the
Tribunal. If objections are filed the Tribunal will consider the
objections and determine the questions raised.

(¢) Delivery of a copy of any such motion, application, or other
request to counsel of record for the adverse party, shall constitute
delivery to such adverse party.

Rule 11. Rulings During the Trial

The Tribunal will rule upon all questions arising during the
course of the trial. If such course is deemed expedient, the Tribunal
will order the clearing or closing of the courtroom while consider-
ing such questions.

Rule 12. Production of Evidence for a Defendant

(a¢) A defendant may apply to the Tribunal for the production
of witnesses, or of documents on his behalf, by filing his application
therefor with the Secretary General of Military Tribunals. Such
application shall also state the general nature of the evidence
sought to be adduced thereby, and the reason such evidence is
deemed relevant to the defendant’s case.

(b) The Secretary General shall promptly submit any such
application to the Tribunal, and the Tribunal will determine
whether or not the application shall be granted.

(¢) If the application is granted by the Tribunal, the Secretary
General shall promptly issue a summons for the attendance of -
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such witness or the production of such documents, and inform the
Tribunal of the action taken. Such summons shall be served in
such manner as may be provided by the appropriate occupation
guthorities to insure its enforcement, and the Secretary General
shall inform the Tribunal of the steps taken.

(d) If the witness or the document is not within the area con-
trolled by the United States Office of Military Government for
Germany, the Tribunal will request through proper channels that
the Allied Control Council arrange for the production of any such
witness or document as the Tribunal may deem necessary to the
proper presentation of the defense.

Rule 13. Records, Exhibits, and Documents

(a) An accurate stenographic record of all oral proceedings
shall be maintained. Exhibits shall be suitably identified and
marked as the Tribunal may direct. All exhibits and transcripts
of the proceedings, and such other material as the Tribunal may
direct, shall be filed with the Secretary General and shall con-
stitute a part of the record of the cause.

(b) Documentary evidence or exhibits may be received in the
language of the document, but a translation thereof into a lan-
guage understood by the adverse party shall be furnished to such
party.

(¢) Upon proper request, and approval by the Tribunal, copies
of all exhibits and transcripts of proceedings, and such other
matter as the Tribunal may direct to be filed with the Secretary
General, and all official acts and documents of the Tribunal, may
be certified by said Secretary General to any government, to any
other tribunal, or to any agency or person as to whom it is appro-
priate that copies of such documents or representations as to such
acts be supplied.

Rule 14. Withdrawal of Exhibits and Documents, and Substitu-
tion of Photostatic Copies Therefor

If it be made to appear to the Tribunal by written application
that one of the government signatories to the Four Power Agree-
ment of 8§ August 1945, or any other government having received
the consent of the said four Signatory Powers, desires to withdraw
from the records of any cause, and preserve, any original docu-
ment on file with the Tribunal, and that no substantial injury will
result thereby, the Tribunal may order any such original docu-
. ment to be delivered to the applicant, and a photostatic copy
thereof, certified by the Secretary General, to be substituted in the
record therefor.
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Rule 15. Opening Statement for Prosecution

The prosecution may be allowed, for the purpose of making the
opening statement, time not to exceed one trial day. The chief.
prosecutor may allocate this time between himself and any of his
assistants as he may wish.

Rule 16. Opening Statement for Defense

When the prosecution rests its case, defense counsel will be
allotted two trial days within which to make their opening state-
ment, which will comprehend the entire theory of their respective
defenses. The time allotted will be divided between defense
counsel as they may themselves agree. In the event that defense
counsel cannot agree, the Tribunal will allot the time not to exceed
30 minutes to each defendant.

Rule 17. Prosecution to File Copies of Exhibits—Time for Filing

The prosecution, not less than 24 hours before it desires to offer
any record, document, or other writing in evidence as part of its
case in chief, shall file with the Defendants’ Information Center
not less than one copy of each record, document, or writing for
each of the counsel for defendants, such copy to be in the German
language. The prosecution shall also deliver to defendants’ Infor-
mation Center at least four copies thereof in the English language.

Rule 18. Copies of All Exhibits To Be Filed With Secretary
General

When the prosecution or any defendant offers a record, docu-
ment, or other writing or a copy thereof in evidence, there shall be
delivered to the Secretary General, in addition to the original of
the document or other instrument in writing so offered for admis-
sion in evidence, six copies of the document. If the document is
written or printed in a language other than the English language,
there shall also be filed with the copies of the document above
referred to, six copies of an English translation of the document.
If such document is offered by any defendant, suitable facilities
for procuring English translations of that document shall be made
available to the defendant.

Rule 19. Notice to Secretary General Concerning Witnesses

At least 24 hours before a witness is called to the stand either
by the prosecution or by any defendant, the party who desires the
testimony of the witness shall deliver to the Secretary General an
original and six copies of a memorandum which shall disclose (a)
the name of the witness; (b) his nationality; (¢) his residence or
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station; (d) his official rank or position; (¢) whether he is called
as an expert witness or as a witness to testify to the facts, and if
the latter, a brief statement of the subject matter concerning
which the witness will be interrogated.

When the prosecution prepares such a statement in connection
with a witness whom it desires to call, at the time of the filing of
the foregoing statement two additional copies thereof shall be
delivered to the Defendants’ Information Center. When a defen-
dant prepares the foregoing statement concerning a witness whom
he desires to call, the defendant shall, at the same time the copies
are filed with the Secretary General, deliver one additional copy to
the prosecution.

Rule 20. Judicial Notice

When either the prosecution or a defendant desires the Tribunal
to take judicial notice of any official government document or
report to the United Nations, including any act, ruling, or regula-
tion of any committee, board, or council heretofore established by
or in the Allied nations for the investigation of war crimes, or any
record made by, or finding of, any military or other tribunal of any
of the United Nations, this Tribunal may refuse to take judicial
notice of such document, rule, or regulation unless the party pro-
posing to ask this Tribunal to judicially notice such a document,
rule, or regulation places a copy thereof in writing before the
Tribunal,

Rule 21. Procedure for Obtaining Written Statements

Statements of witnesses made “in lieu of an oath” may be
admitted in evidence if otherwise competent and admissible and
confaining statements having probative value if the following
conditions are met:

(1) The witness shall have signed the statement before defense
.counsel, or one of them, and defense counsel shall have certified
thereof ; or

(2) The witness shall have signed the statement before a
notary, and the notary shall have certified thereto; or

(8) The witness shall have signed the statement before a
Buergermeister and the Buergermeister shall have certified
thereto, in case neither defense counsel nor a notary is readily
‘available without great inconvenience; or

(4) The witness shall have signed the statement before a com-
Petent prison camp authority, and such authority shall have certi-
fied thereto in case the witness is incarcerated in a prison camp.

(5) The statement “in lieu of an oath” shall contain a preamble
Which shall state, “I, (name and address of the witness), after
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having first been warned that I will be liable for punishment for
making a false statement in lieu of an oath, state and declare that
my statement is true in lieu of an oath, and that my statement is
made for submission as evidence before Military Tribunal
Palace of Justice, Nuernberg, Germany, the following:”

(6) The signature of the witness shall be followed. by a certifi-
cate stating: “The above signature of (stating the name and
address of the witness) identified by (state the name of the identi-
fying person or officer) is hereby certified and witnessed by me.”
(To be followed by the date and place of the execution of the
statement and the signature and witness of the person or officer
certifying the same.)

i

Rule 22. Special Circumstances

If special circumstances make compliance with any one of the
above conditions impossible or unduly burdensome, then defense
counsel may make application to the Tribunal for a special order
providing for the taking of the statement of desired witness con-
cerning conditions to be complied with in that specific instance.

Rule 28. In Re: Commissioners

In all cases where persons are detained in the Nuernberg jail
and who have been approved by a Military Tribunal as a witness
for the defense, it is hereby ordered that, after the date of such
approval by a Military Tribunal, the following procedure shall be
followed in the interviewing or interrogation of such witness or
witnesses by either counsel for the prosecution or defense:

(1) Counsgel desiring to interview such witness shall petition
the Tribunal in writing, stating in general the scope and subject
matter of such interview.

(2) The Tribunal shall thereupon appoint an impartial commis-
gioner to represent the Tribunal at such interview, to the end that
it shall be orderly, proper, and judicial in character and within the
scope of the petition filed, and to the further end that there shall be
no attempt to harass, intimidate, or improperly influence the wit-
ness in giving his answers.

(8) Whenever such a witness is being interviewed or interro-
gated in the presence of such commissioner by counsel for either
side, counsel for the other side shall not be entitled to be present.

(4) If, in the course of such interview, it shall appear to such
commissioner that the proper scope of such interview as set forth
in the petition therefor is being exceeded by the counsel conduec-
ting such interview or that it is in any other manner being improp-
erly econducted, said commissioner shall, on behalf of the Tribunal,
stop said interview.
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(5) In such event, said commissionér shall report in writing to
the Tribunal the substantial and significant facts in relation to
sueh interview and his reasons for having stopped the same.

(6) Counsel conducting such interview may, if he so desires,
promptly bring before the Tribunal in writing, after giving notice
to opposing counsel, his objections, if any, to the action of the
commissioner, whereupon the presiding judge of such Tribunal
shall either confirm the action of the commissioner or direct the
interview of the witness to proceed, with such directions or limita-
tions as he may order.

(7) In any appeal to the Tribunal from such act of a commis-
sioner, counsel so appealing shall state the name of the witness,
the name of the defendant whom he represents, and the title of
the cause in which he is acting as counsel.

(8) The above procedure shall not be interpreted as in effect in
cases (@) where the witness or prospective witness has been pro-
cured by the prosecution but has not been approved by the Tri-
bunal as a witness for the defense, or (b) where the witness for
the defense has been procured as such by the defense.

Rule 24. Effective Date and Powers of Amendment and Addition

These Rules shall take effect upon their approval by the Tri-
bunal. Nothing herein contained shall be construed to prevent the
Tribunal at any time in the interest of fair and expeditious pro-
cedure from departing from, amending, or adding to these rules,
either by general rules or special orders for particular cases, in
such form and on such notice as the Tribunal may prescribe.

Rule 25.

It is ordered that the foregoing rules be entered in the journal
of this Tribunal and that mimeographed copies be prepared suffi-
cient in number for the use of the Tribunal and counsel.

[Signed] WALTER B. BEALS
[Signed] HAROLD L. SEBRING
[Signed] J.T.CRAWFORD
[Signed] ViIcTOR C. SWEARINGEN
[Stamp] Filed: 18 February 1947
ATTEST: [Signed] CHARLES E. SANDS
Secretary General for
Military Tribunals
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IV. DEVELOPMENT OF UNIFORM RULES OF PRO-
CEDURE—ACTION BY INDIVIDUAL TRIBUNALS,
EXECUTIVE SESSIONS OF SEVERAL TRIBUNALS,.
AND THE COMMITTEE OF PRESIDING JUDGES

A. Introduction

That Ordinance No. 7 intended the development of Uniform
Rules of Procedure after several tribunals were active in the trial
of cases is indicated by provisions from three of its various articles.
Article V, dealing with the powers of the Tribunals, provides in
subdivision (f) that the Tribunals shall have the power “to adopt
Rules of Procedure not inconsistent with this ordinance. Such
rules shall be adopted, and from time to time as necessary, revised
by the members of the Tribunal or by the committee of presiding
judges as provided in Article XIII.”

Article XIII, after stating that the Secretary General shall
organize and direct the work of the Central Secretariat of the Tri-
bunals, provides that this Secretary General “shall be subject to
the supervision of the members of the tribunals, except that when
at least three tribunals shall be functioning, the presiding judges
of the several tribunals may form the supervisory committee.”

Article XIV (¢) provides that the Secretariat shall “prepare
and recommend uniform rules of procedure, not inconsistent with
the provisions of this Ordinance.”

The Committee of Presiding Judges (sec. XXIII) was organized
on 17 February 1947, when three Military Tribunals were engaged
in the trial of three different cases. The three Tribunals and the
cases they were assigned to try are shown by the following table:

Mititary Popular Name Cuse

Tribunal of Case No.
I Medical 1
1I Mileh 2
111 Justice - 3

The minutes of the organizational meeting of the Committee of
Presiding Judges (sec. XXIII C) make no mention of any formal
consideration of the rules of procedure. However, on the next day,
18 February 1947, Military Tribunal I issued codified and renum-
bered “Rules of Procedure for Military Tribunal I” (sec. III F),
and on 18 and 24 February 1947, Military Tribunals III and II
respectively, issued rules of procedure which were identical in sub-
stance with those adopted by Tribunal I (sec. IV B). Although
these rules were not yet specifically called “uniform rules,” the
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effect of uniform rules was achieved by this parallel action of the
first three Tribunals in adopting the same rules. As Military Tri-
bunal III stated in a note on the cover sheet of the rules it adopted-
on 19 February 1947:

“The following Rules are in substance the same as those
promulgated by Tribunal I. For convenience of Court and
Counsel the rules adopted by Tribunal I on 2 November 1946,
9 December 1946, 9 January 1947, and 10 February 1947
have been codified and are renumbered herein as rules 1 to
25 inclusive.” -

The next two amendments in the rules of procedure of the
Nuernberg Military Tribunals were accomplished by executive
sessions of the members and alternate judges of all the Tribunals
constituted at the time in question. On 25 March 1947, Rule 26—
a new rule—was adopted at an executive session of all the mem-
bers and alternate members, 12 judges in all, of Military Tribunals
I, II, and III. The minutes of the executive session record that the
meeting adopted an “amendment to the Rules of Procedure of the
Military Tribunals,” thus further treating the rules of procedure
as uniform rules of common practice in all the trials. The minutes
of this executive meeting are reproduced in subsection C. A few
days later, on 1 April 1947, the Secretary General of the Tribunals
issued a mimeographed compilation of Rules 1 to 26 inclusive,
entitled “Uniform Rules of Procedure, Military Tribunals, Nuern-
berg, Revised to 1 April 1947.” This is, so far as is known, the
first use of the words “uniform rules” in the official papers of the
Nuernberg trials apart from their use in Article XIV (¢) of Ordin-
ance No. 7.

The next amendment to the uniform rules of procedure was
a revision of Rule 28 on 8 June 1947. It was accomplished at an
executive session of four military tribunals, Tribunal IV having
- been established in the meantime and assigned the trial of the
Flick case (Case 5). Altogether, 11 members and four alternate
members of the four tribunals participated in the executive session
which adopted this amendment. Judge Marshall of Tribunal III
was absent due to illness. The minutes of this executive meeting
are reproduced in subsection D. On this same date the Secretary
General issued and circulated a second mimeographed edition of
‘the uniform rules of procedure, entitled “Uniform Rules of Pro-
cedure, Military Tribunals, Nuernberg, Revised to 8 June 1947.”

The last two changes in the uniform rules of procedure were
accomplished by action of the Committee of Presiding Judges.
Rule 10 was amended on 2 December 1947. The relevant extract
from the Minutes of the Conference of Presiding Judges on that
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date is reproduced in subsection E. At that time there were seven
military tribunals engaged in as many cases, which were at various
stages of trial. The seven Military Tribunals and the cases then
being tried are shown by the following table: ’

Military Popular Name Case

Tribunal of Case No.
I __ Justice
v Flick 5
VI Farben 6
A’ Hostage 7
I RuSHA 8
II Einsatzgruppen . 9
IIT A Krupp 10

Rule 23 was revised on 8 January 1948 by the Committee of Pre-
siding Judges. The relevant extract from the minutes of the Con-.
ference of Presiding Judges is reproduced in subsection F. Since
the last previous amendment to the uniform rules, judgments had
been rendered in the Justice and Flick cases, and tribunals had
been assigned to try the two last cases heard in Nuernberg, the
Ministries and High Command cases (Case 11 and Case 12 respec-
tively). Hence seven Tribunals were again represented on the
Committee of Presiding Judges which effected the last change in
the uniform rules of procedure. The third and last edition of the
uniform rules was then published and circulated by the Secretary
under the title “Uniform Rules of Procedure, Military Tribunals,
Nuernberg, Revised to 8 January 1948.” This last edition of the
uniform rules is reproduced in section V. On 5 February 1948 the
Committee of Presiding Judges adopted by order the uniform rules
as revised to 8 January 1948, and recommended that the several
tribunals likewise adopt and approve them. This order is repro-
duced in subsec. G. Between 6 February and 10 February 1948,
each of the seven Tribunals adopted these uniform rules subsec. H.

Materials in this section have been grouped to show the history
of the general rules of procedure developed by concerted action of
the Tribunals. Materials in a number of the later sections will deal
with the application and further development of many of these
general rules in the day-to-day practice before the individual
tribunals.

B. Adoption of Codified Rules of Procedure by Military
Tribunals 1, 1I, and Ill, 18-24 February 1947

I. INTRODUCTION

The “Rules of Procedure for Military Tribunal I,” as codified,
numbered into 25 separate rules, and adopted on 18 February
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1947, are reproduced in section III F. On the next day, 19 Febru-
ary 1947, Military Tribunal IIT adopted the same 25 rules of pro-
cedure as “Rules of Procedure for Military Tribunal I”’ (2 below).
Several days later, on 24 February 1947, Military Tribunal II
followed the example of Military Tribunal III in adopting these
same 25 rules of procedure.

2. RULES OF PROCEDURE FOR MILITARY TRIBUNAL i,
19 FEBRUARY 1947

MILITARY GOVERNMENT FOR GERMANY (US)*
MILITARY TRIBUNAL III

[Stamp} Filed: 19 February 1947

United States of America
vs.
Josef Altstoetter, et al.,
Defendants

Note—The following Rules are in substance the same as those
promulgated by Tribunal I. For convenience of Court and
Counsel the rules adopted by Tribunal I on 2 November
1948, 9 December 1946, 9 January 1947, and 10 February
1947 have been codified and are renumbered herein as rules
1 to 25 inclusive.

RULES OF PROCEDURE FOR MILITARY TRIBUNAL III

[Here follows the text of rules 1 to 25 inclusive, which is identical
with the text of the Rules of Procedure for Military Tribunal I, as
codified on 18 February 1947 and as reproduced in section III F]

[Signed] CARRINGTON T. MARSHALL
Presiding Judge

[Signed] JAMEs T. BRAND
Judge

[Signed] MALLORY B. BLAIR
Judge

[Signed] JUSTIN W. HARDING
Alternate Judge

- ATTEST: [Signed] CHARLES E. SANDS
Secretary General for
Military Tribunals

RULES OF PROCEDURE

\—
*Official Record, Tribunal Records, volume 4, pages 18-28.
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C. Adoption of Rule 26 by Executive Session of Military
Tribunals 1, Il, and lll, 256 March 1947, Concerning
"Defense Cousel: Representing Multiple Defendants;

Maximum Compensation"
MINUTES OF EXECUTIVE MEETING OF MILITARY
TRIBUNALS I, 11, and_III
PALACE OF JUSTICE, NUERNBERG, GERMANY*
25 MARCH 1947
Present: Judge Walter B. Beals
Judge Harold L. Sebring
Judge Johnson T. Crawford
Judge Victor C. Swearingen
Judge Robert M. Toms
Judge Fitzroy D. Phillips
Judge Michael A. Musmanno
Judge John J. Speight
Judge Carrington T. Marshall
Judge James T. Brand
Judge Mallory B. Blair
Judge Justin W. Harding
Presiding: Judge Walter B. Beals
Secretary of the Meeting: Judge Robert M. Toms .
It was moved, supported, and unanimously adopted that the fol-
lowing amendment to the Rules of Procedure of the Military Tri-

bunals be declared effective as of 25 March 1947:

“26. Defense Counsel:  Representing Multiple Defendants;
Maximum Compensation

At no time shall defense counsel represent defendants, who
have pleaded to the indictments, in more than two cases which
are being tried concurrently in separate tribunals. It is permis-
sible, however, for one counsel to represent two or more defen-
dants in the same case. '

No adjournment or delay shall be granted any defendant upon
the ground that his counsel is engaged in the trial of another
cause before a separate tribunal.

In no event shall a defense attorney receive as compensation
for his services in one or more cases an amount in excess of
seven thousand (7,000) reichsmarks per month.”

[Signed] RoOBERT M. ToMs
Secretary of the Meeting

*Official Record, Tribunal Records, volume 1, page 96. _
Rule 26 and the 25 rules previously adopted by Military Tribunals I, IT and III in February 1947
(secs. III F and IV B) were published in mimeographed form by the Secretary General on
1 April 1947 as “Uniform Rules of Procedure, Military Tribunals, Nuernberg, revised to
1 April 19417.”
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D. Amendment of Rule 23 by Executive Session of
Military Tribunals I, II, 1ll, and 1V, 3 June 1947,
Concerning "Interviewing of Defense Witnesses"
MINUTES OF EXECUTIVE MEETING OF MILITARY

TRIBUNALS I, II, III, AND IV
PALACE OF JUSTICE, NUERNBERG, GERMANY*
3 JUNE 1947
Present: Judge Walter B. Beals
Judge Harold L. Sebring
Judge Johnson T. Crawford
Judge Vietor C. Swearingen
Judge Robert M. Toms
Judge Fitzroy D. Phillips
Judge Michael A. Musmanno
Judge John J. Speight
Judge James T. Brand
Judge Mallory B. Blair
Judge Justin W. Harding
Judge Charles B. Sears
Judge Frank N. Richman
Judge William C. Christianson
Judge Richard D. Dixon

Absent: Judge Carrington T. Marshall

Presiding: Judge Walter B. Beals

Secretary of the Meeting: Judge Robert M. Toms

It was moved, supported, and adopted that Rule 23 of the Uni-
form Rules of Procedure of the Military Tribunals as Revised to
1 April 1947 be amended to read as follows:

“Rule 23. Interviewing of Defense Witnesses

In all cases where persons are detained in the Nuernberg
jail either as witnesses or prospective witnesses for the defense,
and counsel for the prosecution or the defense wish to interview
or interrogate such witnesses, the following procedure shall be
followed :

(1) Counsel desiring such interview or interrogation shall
give at least forty-eight (48) hours’ notice in writing to the
opposite counsel, stating the title of the case, the name of the
witness and the date and hour of the proposed interview or in-

terrogation.
\—
*Official Record, Tribunel Records, volume 1, pages 98 and 99.

63



(2) In case the prosecution wishes to interview or inter-
rogate such witness, counsel for the defendant or defendants
involved shall have the right to be present. In case a defense
counsel wishes to interview or interrogate such a witness, a rep-’
resentative of the prosecution shall be entitled to be present.

(3) Defense Information Center shall have the right to make
rules or regulations not inconsistent herewith for the purpose
of facilitating the operation of this rule. Written copies of such
rules or regulations shall be served on the prosecution and
posted in Defense Information Center.

(4) Any provisions of Rule 23 which are inconsistent with
this amendment are hereby repealed, including all provisions
therein concerning commissioners.

(5) This amendment shall be effective on and after the 3d:
day of June 1947.”

Judge Beals, presiding, declared the motion carried by a vote of
10 to 2.
[Signed] ROBERT M. ToMs
Secretary of the Meeting

E. Amendment of Rule 10 by Committee of Presiding
Judges of Military Tribunals I, I, I, 1lI-A, IV, V,
and VI, 2 December 1947, concerning "Motions and
Applications (except for Witnesses and Documents) "

OFFICE OF MILITARY GOVERNMENT (U.S.)*
SECRETARIAT FOR MILITARY TRIBUNALS

No. 2 Palace of Justice
Nuernberg
CONFERENCE OF COMMITTEE OF PRESIDING JUDGES
2 December 1947 ) 1635
Judge Curtis G. Shake, Executive Presiding [Tribunal VI]

Members of the Committee Present:
Judge Charles B. Sears, Tribunal IV
Judge Hu Anderson, Tribunal ITII-A
Judge Michael A. Musmanno, Tribunal II
Judge Lee B. Wyatt, Tribunal I
Judge James T. Brand, Tribunal ITI
Judge Edward F. Carter, Tribunal V (sitting for Judge
Wennerstrum)
Colonel John E. Ray, Secretary General

*Official Record, Tribunal Records, volume b, pages 136 and 136a.
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1. Revision of Rule 10:

It was agreed that Rule 10 of the Uniform Rules of Procedure,
Military Tribunals, Nuernberg, be revised to read as follows:

“Rule 10. Motions and Applications (except for witnesses
and documents)

(a) All motions, applications (except applications for wit-
nesses and documents) and other requests addressed to the Tri-
bunal shall be filed with the Secretary General of Military Tri-
bunals, at the Palace of Justice, Nuernberg, Germany.

(b) When any such motion, application, or other request is
filed by the prosecution there shall be filed therewith five copies
in English and two copies in German; when filed by the defense
there shall be filed therewith one copy in German to which shall
be added by the Secretary General eight copies in English.

(¢) The Secretary General shall deliver a translated copy of
such motion, application, or other request to the adverse party
and note the fact of delivery, specifying the date, hour, and
place, upon the original. The adverse party shall have 72 hours
after delivery to file with the Secretary General his objections to
the granting of such motion, application, or other request. If no
objection is filed, the presiding judge of the Tribunal will make
the appropriate order on behalf of the Tribunal. If objections
are filed, the Tribunal will consider the objections and deter-
mine the questions raised.

(d) Delivery of a copy of any such motion, application, or
other request to counsel of record for the adverse party shall
constitute delivery to such adverse party.”

* * * * *® » *

The meeting adjourned at 1720.
[Signed] JouN E. Ray
Colonel FA
Secretary General

Betty M. Low
Recorder
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F. Amendment of Rule 23 by Commlﬂ'ee of Presiding
Judges of Military Trlbunals l, [, v, Vv, V—A

and VI, 8 January 1948, Concerning "Interviewing
of Witnesses"

OFFICE OF MILITARY GOVERNMENT (U.S.)*
SECRETARIAT FOR MILITARY TRIBUNALS

Office of the Secretary General

No. 4 Palace of Justice
Nuernberg

CONFERENCE OF COMMITTEE OF PRESIDING JUDGES

8 January 1948 1635

Judge Curtis G. Shake, Executive Presiding [Tribunal VI]
Members of the Committee Present:

Judge Lee B. Wyatt, Tribunal 1

Judge Michael A. Musmanno, Tribunal I

Judge Hu C. Anderson, Tribunal III

Judge William C. Christianson, Tribunal IV -

Judge Charles F. Wennerstrum, Tribunal V

Judge Justin W. Harding, Tribunal V-A (sitting for

Judge Young)
Colonel John E. Ray, Secretary General
* * * * * * %

2. Interviewing of Prisoners:
Colonel Ray read a revision of Rule 23 of the Rules of Procedure.
Rule 23 was revised to read as follows:

“Rule 23. Interviewing of Witnesses

“In all cases where persons are detained in the Nuernberg
jail either as witnesses or prospective witnesses, and counsel for
the prosecution or the defense wish to interview or interrogate
such witnesses, the following procedure shall be followed :

(1) Counsel desiring such interview or interrogation shall
give at least forty-eight (48) hours’ notice in writing to the
opposite side, stating the title of the case, the name of the wit-
ness, and the date and hour of the proposed interview or inter-
rogation, and no more. The proposed interview shall not involve
compensation for overtime. Prosecution shall give notice by
filing such notice with the Defense Center. Defense counsel
shall file such notice with Defense Center which shall give notice
to the division of the prosecution concerned.

*Ibid., pages 138, 139.
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(2) In case the prosecution wishes to interview or interro-
gate such witness, counsel for the defendant or defendants
involved shall have the right to be present. In case a defense
counsel wishes to interview or interrogate such a witness, a
representative of the prosecution shall be entitled to be present,
but if the prosecution does not eleet to be present at the time
requested then the defense counsel may interview the witness
without the presence of a representative of the prosecution.

(3) Defense Information Center shall have the right to make
rules or regulations not inconsistent herewith for the purpose of
facilitating the operation of this rule. Written copies of such
rules or regulations shall be served on the prosecution and
posted in Defense Information Center.

(4) Original Rule 23 and Rule 23 as amended on 3 June 1947
are superseded hereby.

(5) This Rule shall be effective on and after the 14tk day of
January 1948.”

% * * * * * *x
[Signed] JoHN E. RAY
Colonel FA

Secretary General
Betty M. Low
Recorder
Meeting adjourned at 1725

G. Order of Committee of Presiding Judges, 5 Feb-
ruary 1948, Adopting "Uniform Rules of Procedure,
Military Tribunals, Nuernberg, Revised to 8 January
1948" and Recommending Adoption by Seven Tri-
bunals Currently Sitting in Trials

UNITED STATES MILITARY TRIBUNALS
SITTING IN THE PALACE OF JUSTICE,
NUERNBERG, GERMANY
AT A SESSION HELD 5 FEBRUARY 1948, IN CHAMBERS

In the Matter of the Adoption of Uniform Rules of Practice ané
Procedure for the United States Military Tribunals

ORDER*

By virtue of authority granted by Article V (f) of Military Gov-
ernment Ordinance No. 7, the Committee of Presiding Judges of the
United States Military Tribunals (Nuernberg), hereby approves

*Official Record, Tribunal Records, volume 4, page 77.
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and adopts the annexed and attached “Uniform Rules of Procedure,
Military Tribunals, Nuernberg,” dated 8 January 1948, which are
made a part hereof by reference.l
The Committee further recommends that said rules of practice -
and procedure be also approved and adopted by the several Tri-
bunals presently econstituting said United States Military
Tribunals.?
[Signed] CURTIS G. SHAKE
Executive Presiding Judge

[Signed] LEE B. WYATT

Presiding Judge, Tribunal I
[Signed] M. A. MUSMANNO

Presiding Judge, Tribunal II
[Signed] Hu C. ANDERSON

Presiding Judge, Tribunal 111
[Signed] WIiLLIAM C. CHRISTIANSON

Presiding Judge, Tribunal IV
[Signed] CHARLES F. WENNERSTRUM

Presiding Judge, Tribunal V
[Signed] JouN C. YouNe

Presiding Judge, Tribunal V-A

H. Adoption by Last Seven Military Tribunals Sitting
in Nuernberg of "Uniform Rules of Procedure, Mili-
tary Tribunals, Revised to 8 January 1948"

I. INTRODUCTION

When on 5 February 1948 the Committee of Presiding Judges
made its order recommending that the several Tribunals approve
and adopt the Uniform Rules of Procedure as revised to 8 January
1948 (sec. IV G), there were seven Tribunals assigned to try the
last seven war crimes cases held in Nuernberg. Within 1 week
these Tribunals issued orders approving and adopting the uniform
rules as recommended. The first Tribunal to act was Military Tri-

1 Since these uniform rules were the last revision of the uniform rules published in Nuernberg,
and were adopted by each of the seven last Tribunals sitting in Nuernberg war erimes trials,
they are reproduced separately in section V.

2 This order followed a decision taken by the Committee of Presiding Judges at a session on
4 February 1948. Concerning this matter the minutes of this meeting state: “3. Adoption of
Rules of Procedure: It was moved by Judge Anderson, seconded by Judge Wyatt, and unani-
mously adopted, that the Committee of Presiding Judges ratify and approve the Rules of
Procedure and Practice for the Tribunals distributed by the Secretary General’s Office on 8
January 1948; and that the committee recommend to the members of the several Tribunals that
said rules be likewise approved and adopted by the geven Tribunals currently sitting and the
members thereof.”
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punal VI, then engaged in the trial of the I.G. Farben case. The
order of Tribunal VI, dated 6 February 1948, is reproduced
immediately below. The remaining six Tribunals, using substan-
tially the same language as Tribunal VI, approved and adopted
these revised uniform rules as indicated in the following table:

Date of Order

Military Case Popular Name Approving and

Tribunal No. of Case Adopting
Vo 7 Southeast or Hostage__.. 8 February 1948
v o 11 Ministries ... — 8 February 1948
) 8 RuSHA 9 February 1948
V-A 12 High Command ... 9 February 1948
Im o - 9 Einsatzgruppen ... 10 February 1948
m_ 10 Krupp e —- 10 February 1948

2. ORDER OF MILITARY TRIBUNAL VI IN THE I. G. FARBEN
CASE, 6 FEBRUARY 1948, APPROVING AND ADOPTING
THE UNIFORM RULES OF PROCEDURE AS REVISED TO
8 JANUARY 1948

UNITED STATES MILITARY TRIBUNAL VI
SITTING IN THE PALACE OF JUSTICE,
NUERNBERG, GERMANY
6 FEBRUARY 1948
United States of America
V8.
Carl Krauch, et al., CASE 6

Defendants

ORDER!

United States Military Tribunal VI and the judges constituting
said Tribunal, pursuant to Military Government Ordinance No. 7,
Article V (f), hereby approves and adopts the attached “Uniform
Rules of Procedure, Military Tribunals, Nuernberg,” dated 8 Jan-
uary 1948, which said rules of practice and procedure are made a
" part of this order by reference.?

[Signed] CURTIS G. SHAKE
Presiding Judge

[Signed] JAMES MORRIS
Judge

[Signed] PAUL M. HEBERT
Judge

[Signed] CLARENCE F. MERRELL
Alternate Judge

Dated this 6th day of February 1948,

1 Official Record, Tribunal Records, volume 4, page 18.
? The rules of procedure here referred to are reproduced in full in section V.
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Y. UNIFORM RULES OF PROCEDURE, MILITARY
TRIBUNALS, NUERNBERG, REVISED TO 8 JAN
UARY 1948

OFFICE OF MILITARY GOVERNMENT (US)

Uniform Rules of Procedure
Military Tribunals
Nuernberg
Revised to 8 January 19482
[Stamp] Filed: 22 January 1948

RULES OF PROCEDURE FOR MILITARY TRIBUNAL

Rule 1. Authority to Promulgate Rules

The present Rules of Procedure of the Military Tribunal consti-
tuted by General Order No. 68 of the Office of Military Govern-
ment for Germany (US) hereinafter called “Military Tribunal
—_” or “the Tribunal” are hereby promulgated by the Tri-
bunal in accordance with the provision of Article V (f) of Military
Government Ordinance No, 7 issued pursuant to the powers con-
ferred by Control Council Law No. 10.

Rule 2. Languages in which Pleadings, Documents, and Rules
Shall be Transeribed

When any rule of procedure adopted by Military Tribunal
directs or requires that a defendant in any position before
the Tribunal shall be furnished with a copy of any pleading, docu-
ment, rule, or other instrument in writing, such rule shall be
understood to mean that such defendant shall receive a true and
correct copy of such pleading, document, rule, or other instrument,
written in the English language, and also a written translation
thereof in a language which the defendant understands.

Rule 8. Notice to Defendants

(a¢) The Marshal of Military Tribunals, or his duly authorized
deputy, shall make service of the indictment upon a defendant in
any prosecution before the Tribunal by delivering to and leaving

1 Official Record, Tribunal Records, volume 4, pages 66-76.

20n three different occasions the Secretary General of the Military Tribunals published and
circulated, in mimeographed form, “Uniform Rules of Procedure’ (see sec. IV A). The first
edition, entitled “Uniform Rules of Procedure, Military Tribunals, Nuernberg, revised to 1 April
1947 was identical in text with the “Rules of Procedure for Military Tribunal J,” as codifled
on 18 February 1947 (sec. III F'), except that it likewise included Rule 26 (sec. IV C). The
second edition, entitled “Uniform Rules of Procedure, Military Tribunals, Nuernberg, Revised
8 June 1947,” was the same as the first edition except that it incorporated Rule 23 as revised
by an executive session of Military Tribunals I, II, IIT, and IV on 3 June 1947 (sec. IV D).
The third edition, reproduced here, was the same as the second edition, except that it incor-
porated a revision of Rule 10 and a further revision of Rule 23 which meanwhile had heen
adopted by the Committee of Presiding Judges (see secs. IV E and IV F respectively).
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with him, (1) a true and correct copy of the indictment and of all
documents lodged with the indictment, (2) a copy of Military
Government Ordinance No. 7, (3) a copy of Control Council Law
No. 10, and (4) a copy of these Rules of Procedure.

(b) When such service has been made as aforesaid, the Mar-
shal shall make a written certificate of such fact, showing the day
and place of service, and shall file the same with the Secretary
General of Military Tribunals.

(¢) The certificate, when filed with the Secretary General, shall
constitute a part of the record of the cause.

Rule 4. Time Intervening between Service and Trial

A period of not less than thirty days shall intervene between
the service of the indictment upon a defendant and the day of his
trial pursuant to the indictment.

Rule 5. Notice of Amendments or Additions to Original
Indictment

(a) If before the trial of any defendant the Chief of Counsel
for War Crimes offers amendments or additions to the indictment,
such amendments or additions, including any accompanying docu-
ments, shall be filed with the Secretary General of Military Tri-
bunals and served upon such defendant in like manner as the
original indictment. '

Rule 6. Defendant to Receive Certain Additional Documents on
Request

(a) A defendant shall receive a copy of such Rules of Procedure
or amendments thereto as may be adopted by the Tribunal from
time to time.

(b) Upon written application by a defendant or his counsel,
lodged with the Secretary General for a copy of (1) the Charter
‘of the International Military Tribunal annexed to the London
Agreement of 8 August 1945, or (2) the judgment of the Inter-
national Military Tribunal of 80 September and 1 October 1946,
the same shall be furnished to such defendant, without delay.

Rule 7. Right to Representation by Counsel

(2¢) A defendant shall have the right to conduct his own
defense, or to be represented by counsel of his own selection, pro-
vided such ‘counsel is a person qualified under existing regulations
to conduct cases before the courts of defendant’s country, or is
- 8pecially authorized by the Tribunal.

(b) Application for particular counsel shall be filed with the
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Secretary General promptly after service of the indictment upon
the defendant.

(¢) The Tribunal will designate counsel for any defendant who
fails to apply for particular counsel, unless the defendant elects in.
writing to conduct his own defense.

(d) Where particular counsel is requested by a defendant but
is not available or cannot be found within fen days after applica-
tion therefor has been filed with the Secretary General, the Tri-
bunal will designate counsel for such defendant, unless the defen-
dant elects in writing to conduct his own defense. If thereafter,
before trial, such particular counsel is found and is available, or if
in the meanwhile a defendant selects a substitute counsel who is
found to be available, such particular counsel, or substitute, may
be associated with or substituted for counsel designated by the
Tribunal; provided that (1) only one counsel shall be permitted to
appear at the trial for any defendant, except by special permission
of the Tribunal, and (2) no delay will be allowed for making such
substitution or association.

Rule 8. Order at the Trial

In conformity with and pursuant to the provisions of Articles
IV and VI of Military Government Ordinance No. 7, the Tribunal
will provide for maintenance of order at the trial.

Rule 9. Oath; Witnesses

(a) Before testifying before the Tribunal each witness shall
take such oath or affirmation or make such declaration as is cus-
tomary and lawful in his own country.

(b) When not testifying, the witness shall be excluded from the
courtroom. During the course of any trial, witnesses shall not
confer among themselves before or after testifying.

Rule 10. Motions and Applications (except for witnesses and
documents)

(a) All motions, applications (except applications for witnesses
and documents), and other requests addressed to the Tribunal
shall be filed with the Secretary General of Military Tribunals, at
the Palace of Justice, Nuernberg, Germany.

(b) When any such motion, application or other request is filed
by the prosecution there shall be filed therewith five copies in
English and two copies in German ; when filed by the defense there
shall be filed therewith one copy in German to which shall be added
by the Secretary General eight copies in English.

(c) The Secretary General shall deliver a translated copy of -
such motion, application or other request to the adverse party and
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note the fact of delivery, specifying the date, hour and place, upon
the original. The adverse party shall have 72 hours after delivery
to file with the Secretary General his objections to the granting of
such motion, application or other request. If no objection is filed,
the Presiding Judge of the Tribunal will make the appropriate
order on behalf of the Tribunal. If objections are filed, the Tri-
punal will consider the objections and determine the questions
raised.

(d) Delivery of a eopy of any such motion, application or other
request to counsel of record for the adverse party shall constitute
delivery to such adverse party.

Rule 11. Rulings during the Trial

The Tribunal will rule upon all questions arising during the
course of the trial. If such course is deemed expedient, the Tri-
bunal will order the clearing or closing of the courtroom while con-
sidering such questions.

Rule 12. Production of Evidence for a Defendant

(a) A defendant may apply to the Tribunal for the production
of witnesses or of documents on his behalf, by filing his applica-
tion therefor with the Secretary General of Military Tribunals.
Such application shall state where the witness or document is
thought to be lotated, together with the last known location
thereof. Such application shall also state the general nature of the
evidence sought to be adduced thereby, and the reason such evi-
dence is deemed relevant to the defendant’s case.

(b) The Secretary General shall promptly submit any such
application to the Tribunal, and the Tribunal will determine
whether or not the application shall be granted.

(¢) If the application is granted by the Tribunal, the Secretary
General shall promptly issue a summons for the attendance of such
witness or the production of such documents, and inform the Tri-
bunal of the action taken. Such summons shall be served in such
manner as may be provided by the appropriate occupation authori-
ties to insure its enforcement, and the Secretary General shall -
inform the Tribunal of the steps taken.

(d) If the witness or the document is not within the area con-
frolled by the United States Office of Military Government for
Germany, the Tribunal will request through proper channels that
the Allied Control Council arrange for the production of any such
‘Wwitness or document as the Tribunal may deem necessary to the
broper presentation of the defense.

999389—53——7
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Rule 18. Records, Exhibits, and Documents

(a¢) An accurate stenographic record of all oral proceedings
shall be maintained. Exhibits shall be suitably identified and
marked as the Tribunal may direct. All exhibits and transcripts of
the proceedings, and such other material as the Tribunal may
direct, shall be filed with the Secretary General and shall consti-
tute a part of the record of the cause. .

(b) Documentary evidence or exhibits may be received in the
language of the document, but a translation thereof into a lan-
guage understood by the adverse party shall be furnished to such
party.

(e) Upon proper request, and approval by the Tribunal, copies
of all exhibits and transcripts of proceedings, and such other
matter as the Tribunal may direct to be filed with the Secretary
General, and all official acts and documents of the Tribunal, may
be certified by said Secretary General to any government, to any
other tribunal, or to any agency or person as to whom it is appro-
priate that copies of such documents or representations as to such
acts be supplied.

Rule 14. Withdrawal of Exhibits and Documents, and Substitu-
tion of Photostatic Copies Therefor

If it be made to appear to the Tribunal by written application
that one of the government signatories to the Four Power Agree-
ment of 8 August 1945, or any other government having received
the consent of the said four Signatory Powers, desires to withdraw
from the records of any cause, and preserve, any original docu-
ment on file with the Tribunal, and that no substantial injury will
result thereby, the Tribunal may order any such original docu-
ment to be delivered to the applicant, and a photostatic copy
thereof, certified by the Secretary General, to be substituted in
the record therefor.

Rule 15. Ovpening Statement for Prosecution

The prosecution may be allowed, for the purpose of making the
opening statement, time not to exceed one trial day. The Chief
Prosecutor may allocate this time between himself and any of his
assistants as he may wish.

Rule 16. Opening Statement for Defense

When the prosecution rests its case, defense counsel will be
allotted two trial days within which to make their opening state-
ment which will comprehend the entire theory of their respective
defenses. The time allotted will be divided between defense counsel
as they may themselves agree. In the event that defense counsel
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cannot agree, the Tribunal will allot the time not to exceed 30
minutes to each defendant.

Rule 17. Prosecution to Fiile Copies of Exhibits—Time for Filing

The prosecution, not less than 24 hours before it desires to offer
any record, document, or other writing in evidence as part of its
case in chief, shall file with the Defendants’ Information Center
not less than one copy of each record, document, or writing for
each of the counsel for defendants, such copy to be in the German
language. The prosecution shall also deliver to Defendants’ Infor-
mation Center at least four copies thereof in the English language.

Rule 18. Copies of all Exhibits to be Filed With Secretary General

When the prosecution or any defendant offers a record, docu-
ment, or other writing or a copy thereof in evidence, there shall be
delivered to the Secretary General, in addition to the original of
the document or other instrument in writing so offered for admis-
sion in evidence, six copies of the document. If the document is
written or printed in a language other than the English language, ”
there shall also be filed with the copies of the document above
referred to, six copies of an English translation of the document.
If such document is offered by any defendant, suitable facilities for
procuring English translations of that document shall be made
available to the defendant.

Rule 19. Notice to Secretary General Concerning Witnesses

At least 24 hours before a witness is called to the stand either
by the prosecution or by any defendant, the party who desires the
testimony of the witness shall deliver to the Secretary General an
original and six copies of a memorandum which shall disclose: ()
the name of the witness; (b) his nationality; (¢) his residence or
station; (d) his official rank or position; (e) whether he is called
a3 an expert witness or as witness to testify to the faets, and if
the latter, a brief statement of the subject matter concerning
which the witness will be interrogated. When the prosecution
Prepares such a statement in connection with a witness whom it
desires to call, at the time of the filing of the foregoing statement
two additional copies thereof shall be delivered to the Defendants’
Information Center. When a defendant prepares the foregoing
statement concerning a witness whom he desires to call, the defen-
dant shall, at the same time the copies are filed with the Secretary
General, deliver one additional copy to the prosecution.

Rule 20.  Judicial Notice

 When either the prosecution or a defendant desires the Tribunal
to take judicial notice of any official government document or
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report to the United Nations, including any act, ruling, or regula-
tion of any committee, board, or council heretofore established by
or in the Allied nations for the investigation of war crimes, or any
record made by, or finding of, any military or other Tribunal of
any of the United Nations, this Tribunal may refuse to take
judicial notice of such document, rule, or regulation unless the
party proposing to ask this Tribunal to judicially notice such a
document, rule, or regulation, places a copy thereof in writing
before the Tribunal.

Rule 21. Procedure for Obtaining Written Statements

Statements of witnesses made “in lieu of an oath” may be
admitted in evidence if otherwise competent and admissible and
containing statements having probative value if the following
conditions are met:

(1) The witness shall have signed the statement before defense
counsel, or one of them, and defense counsel shall have certified
thereof; or

(2) The witness shall have signed the statement before a
notary, and the notary shall have certified thereto; or

(3) The witness shall have sighed the statement before a
buergermeister, and the buergermeister shall have certified
thereto, in case neither defense counsel nor 2 notary is readily
available without great inconvenience; or

(4) The witness shall have signed the statement before a com-
petent prison camp authority, and such authority shall have certi-
fied thereto in case the witness is incarcerated in a prison camp.

(5) The statement “in lieu of an oath” shall contain a preamble
which shall state, “I, (name and address of the witness) after hav-
ing first been warned that I will be liable for punishment for mak-
ing a false statement in lieu of an oath, state and declare that my
statement is true in lieu of an oath, and that my statement is made
for submission as evidence before Military Tribunal
Palace of Justice, Nuernberg, Germany, the following:”

(6) The signature of the witness shall be followed by a certifi-
cate stating: “The above signature of (stating the name and
address of the witness) identified by (state the name of the identi-
fying person or officer) is hereby certified and witnessed by me.
(To be followed by the date and place of the execution of the state-
ment and the signature and witness of the person or officer certify-
ing the same.)”

?

Rule 22. Special Circumstances

If special circumstances make compliance with any one of the
above conditions impossible or unduly burdensome, then defense
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counsel may make application to the Tribunal for a special order
providing for the taking of the statement of desired witness con-
cerning conditions to be complied with in that specific instance.

Rule 23. Interviewing of Witnesses

In all cases where persons are detained in the Nuernberg jail
cither as witnesses or prospective witnesses, and counsel for the
prosecution or the defense wish to interview or interrogate such
witnesses, the following procedure shall be followed :

(1) Counsel desiring such interview or interrogation shall give
at least 48 hours’ notice in writing to the opposite side, stating the
title of the case, the name of the witness, and the date and hour of
the proposed interview or interrogation and no more. The pro-
posed interview shall not involve compensation for overtime.
Prosecution shall give notice by filing such notice with the Defense
Center. Defense counsel shall file such notice with Defense Center
which shall give notice to the division of the prosecution concerned.

(2) In case the prosecution wishes to interview or interrogate
such witness, counsel for the defendant or defendants involved
shall have the right to be present. In case a defense counsel wishes
to interview or interrogate such a witness, a representative of the
prosecution shall be entitled to be present, but if the prosecution
does not elect to be present at the time requested then the defense
counsel may interview the witness without the presence of a repre-
sentative of the prosecution.

(3) Defense Information Center shall have the right to make
rules or regulations not inconsistent herewith for the purpose of
facilitating the operations of this rule. Written copies of such
rules or regulations shall be served on the prosecution and posted
in Defense Information Center.

(4) Original Rule 23 and Rule 238 as amended on 3 June 1947
are superseded hereby.

(5) This rule shall be effective on and after the 14th day of
January 1948.

Rule 24. Effective Date and Powers of Amendment and Addition

These Rules shall take effect upon their approval by the Tri-
bunal. Nothing herein contained shall be construed to prevent the
Tribunal at any time in the interest of fair and expeditious pro-
cedure, from departing from, amending or adding to these rules,
either by general rules or special orders for particular cases, in
Such form and on such notice as the Tribunal may prescribe.

_Rule 25,

It is ordered that the foregoing rules be entered in the journal
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of this Tribunal and that mimeographed copies be prepared suf-
ficient in number for the use of the Tribunal and counsel.

Rule 26. Defense Counsel: Representing Multiple Defendants;
Maximum Compensation

At no time shall defense counsel represent defendants, who have
pleaded to the indictments, in more than two cases which are being
tried concurrently in separate Tribunals. It is permissible, how-
ever, for the counsel to represent two or more defendants in the
same case.

No adjournment or delay shall be granted any defendant upon
the ground that his counsel is engaged in the trial of another case
before a separate Tribunal.

In no event shall a defense attorney receive as compensation
for his services in one or more cases an amount in excess of 7,000
reichsmarks per month.
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VI. SUMMARY STATEMENTS FROM THE JUDG-
MENTS OF THE TRIBUNALS, OR FROM CON-
CURRING OR DISSENTING OPINIONS ON PRO-
CEDURE, PRACTICE, AND EVIDENCE

A. Introduction

This section begins with a number of paragraphs from the early
part of the judgment of the International Military Tribunal con-
cerning procedure, practice, and evidence in the IMT Trial (sub-
sec. B). A further statement of the International Military Tri-
bunal concerning the nature of the IMT Trial, which was made at
the opening of the case, is reproduced in section XIII J 3. The
full text of the judgments in each of the 12 later trials before the
Military Tribunals established pursuant.to Ordinance No. 7 have
been reproduced in the earlier volumes of this series which are
devoted to the individual cases. Any concurring or dissenting
opinions likewise have been reproduced in the earlier volumes,
It is not the purpose of this section to reproduce once again any
large part of these materials. However, most of the judgments
contain summary statements on various general matters of pro-
cedure, practice, and evidence, and the collection of such material
from the various cases at this point affords an easily used com-
pendium which should make more understandable some of the
detail reproduced in later sections of this volume.

These summary statements cover such matters as the length of
the case in chief of the prosecution and the defense; the general
nature and total volume of the evidence taken; and the principles
applied with respect to the burden of proof and the presumption
of innocence. In addition to statements from each of the final
judgments, statements have been included from the concurring
opinion by Judge Phillips in the Milch case (subsec. D 2); the
‘Tribunal opinion and two concurring opinions in the Krupp case,
concerning the dismissal of the aggressive war charges after the
conclusion of the prosecution’s case in chief, on the ground that the
Prosecution had not made out a prima facie case (subsees. L 1,
L2, and L 3); the dissenting opinion of Judge Powers in the
Ministries case (subsec. M 2) ; and the general order made by the
Tribunal in the Ministries case, after judgment upon defense
ﬁotions alleging errors of fact and law in the judgment (subsec.

3).

In making these selections it has sometimes been difficult to
draw the line between summary statements and relatively more
lengthy statements, or between summary statements on general
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practice and detailed statements on a special topic. In some in-
stances statements reproduced here could perhaps as well have
been reproduced in whole or in part in later sections and, con-
versely, some of the statements which have been reproduced in
later sections could perhaps as well have been included in the
present section.

B. IMT Case—Statement from the Judgment*

In Berlin, on 18 October 1945, in accordance with Article 14 of
the Charter, an indictment was lodged against the defendants
named in the caption, who had been designated by the Committee
of the Chief Prosecutors of the Signatory Powers as major war
criminals,

A copy of the indictment in the German language was served
upon each defendant in custody, at least 30 days before the trial
opened.

This indictment charges the defendants with crimes against
peace by the planning, preparation, initiation, and waging of wars
of aggression, which were also wars in violation of international
treaties, agreements, and assurances; with war crimes; and with
crimes against humanity. The defendants are also charged with
participating in the formulation or execution of a common plan or
conspiracy to commit all these crimes. The Tribunal was further
asked by the prosecution to declare all the named groups or organ-
izations to be criminal within the meaning of the Charter.

The defendant Robert Ley committed suicide in prison on 25
October 1945. On 15 November 1945 the Tribunal decided that
the defendant Gustav Krupp von Bohlen und Halbach could not
then be tried because of his physical and mental condition, but that
the charges against him in the indictment should be retained for
trial thereafter, if the physical and mental condition of the de-
fendant should permit. On 17 November 1945 the Tribunal
decided to try the defendant Bormann in his absence under the
provisions of Article 12 of the Charter. After argument, and con-
sideration of full medical reports, and a statement from the de-
fendant himself, the Tribunal decided on 1 December 1945 that
no grounds existed for a postponement of the trial against the
defendant Hess because of his mental condition. A similar decision
was made in the case of the defendant Streicher.

In accordance with Articles 16 and 23 of the Charter, counsel
were either chosen by the defendants in custody themselves, or at
their request were appointed by the Tribunal. In his absence the

*Trial of the Major War Criminals, op. ¢it., volume I, pages 171-173.
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Tribunal appointed counsel for the defendant Bormann, and also
assigned counsel to represent the named groups or organizations.

The Trial, which was conducted in four languages — English,
Russian, French, and German — began on 20 November 1945, and
pleas of “Not Guilty” were made by all the defendants except
Bormann.

The hearing of evidence and the speeches of counsel concluded
on 31 August 1946,

Four hundred and three open sessions of the Tribunal have been
held. Thirty-three witnesses gave evidence orally for the prosecu-
tion against the individual defendants, and 61 witnesses, in addi-
tion to 19 of the defendants, gave evidence for the defense.

A further 143 witnesses gave evidence for the defense by means
of written answers to interrogatories.

The Tribunal appointed commissioners to hear evidence re-
lating to the organizations, and 101 witnesses were heard for the
defense before the commissioners, and 1,809 affidavits from other
witnesses were submitted. Six reports were also submitted, sum-
marizing the contents of a great number of further affidavits.

Thirty-eight thousand affidavits, signed by 155,000 people, were
submitted on behalf of the Political Leaders, 136,213 on behalf of
the SS, 10,000 on behalf of the SA, 7,000 on behalf of the SD,
3,000 on behalf of the General Staff and OKW, and 2,000 on behalf
of the Gestapo.

The Tribunal itself heard 22 witnesses for the organizations.
The documents tendered in evidence for the prosecution of the
individual defendants and the organizations numbered several
thousands. A complete stenographic record of everything said in
court has been made, as well as an electrical recording of all the
proceedings.

Copies of all the documents put in evidence by the prosecution
have been supplied to the defense in the German language. The
applications made by the defendants for the production of wit-

“nesses and documents raised serious problems in some instances,
on account of the unsettled state of the country. It was also
necessary to limit the number of witnesses to be called, in order to
have an expeditious hearing, in accordance with Article 18 (¢) of
the Charter. The Tribunal, after examination, granted all those
applications which in its opinion were relevant to the defense of
any defendant or named group or organization, and were not
cumulative. Facilities were provided for obtaining those wit-
hesses and documents granted through the office of the General
Secretary established by the Tribunal.

Much of the evidence presented to the Tribunal on behalf of the
Prosecution was documentary evidence, captured by the Allied
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armies in German army headquarters, government buildings, and
elsewhere. Some of the documents were found in salt mines,
buried in the ground, hidden behind false walls, and in other
places thought to be secure from discovery. The case, therefore,
against the defendants rests in a large measure on documents of
their own making, the authenticity of which has not been chal-
lenged except in one or two cases.

C. Medical Case—Statements from the Judgment*

PRESIDING JUDGE BEALS: The presentation of evidence to sus-
tain the charges contained in the indictment was begun by the
prosecution on 9 December 1946. At the conclusion of the prose-
cution’s case in chief the defendants began the presentation of
their evidence. All evidence in the case was concluded on 3 July
1947. During the week beginning 14 July 1947 the Tribunal heard
arguments by counsel for the prosecution and defense. The per-
sonal statements of the defendants were heard on 19 July 1947
on which date the case was finally concluded.

The trial was conducted in two languages — English and Ger-
man. It consumed 139 trial days, including 6 days allocated for
final arguments and the personal statements of the defendants.
During the 133 trial days used for the presentation of evidence 32
witnesses gave oral evidence for the prosecution and 53 witnesses,
including the 23 defendants, gave oral evidence for the defense.
In addition, the prosecution put in evidence as exhibits 3 total of
570 affidavits, reports, and documents; the defense put in a total
number of 901 — making a grand total of 1,471 documents re-
ceived in evidence.

Copies of all exhibits tendered by the prosecution in their case
in chief were furnished in the German language to the defendants
prior to the time of the reception of the exhibits in evidence.

Each defendant was represented at the arraignment and trial
by counsel of his own selection.

Whenever possible, all applications by defense counsel for the
procuring of the personal attendance of persons who made affi-
davits in behalf of the prosecution were granted and the persons
brought to Nuernberg for interrogation or cross-examination by
defense counsel, Throughout the trial great latitude in presenting
evidence was allowed defense counsel, even to the point at times
of receiving in evidence certain matters of but scant probative
value.

*U.S. »s. Karl Brandt, et al., Case 1, volume II, this series, pages 171 and 172, 183 and 184.
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All of these steps were taken by the Tribunal in order to allow
each defendant to present his defense completely, in accordance
with the spirit and intent of Military Government Ordinance No. 7*
which provides that a defendant shall have the right to be repre-
sented by counsel, to cross-examine prosecution witnesses, and to
offer in the case all evidence deemed to have probative value.

The evidence has now been submitted, final arguments of counsel
have been concluded, and the Tribunal has heard personal state-
ments from each of the defendants. All that remains to be accom-
plished in the case is the rendition of judgment and the imposition
of sentence.

* * * * * * *

JUDGE SEBRING: Whether any of the defendants in the dock are
guilty of these atroeities is, of course, another question.

Under the Anglo-Saxon system of jurisprudence every defend-
ant in a eriminal case is presumed to be innocent of an offense
charged until the prosecution, by competent, credible proof, has
shown his guilt to the exclusion of- every reasonable doubt. And
this presumption abides with a defendant through each stage of
his trial until such degree of proof has been adduced. A “reason-
able doubt” as the name implies is one conformable to reason —
a doubt which a reasonable man would entertain. Stated differ-
ently, it is that state of a case which, after a full and complete
comparison and consideration of all the evidence, would leave an
unbiased, unprejudiced, reflective person, charged with the respon-
sibility for decision, in the state of mind that he could not say that
he felt an abiding conviction amounting to a moral certainty of
the truth of the charge.

If any of the defendants are to be found guilty under counts
two or three of the indictment it must be because the evidence
has shown beyond a reasonable doubt that such defendant, without
Tegard to nationality or the capacity in which he acted, partici-
bated as a principal in, accessory to, ordered, abetted, took a con-
senting part in, or was connected with plans or enterprises involv-
ing the commission of at least some of the medical experiments
and other atrocities which are the subject matter of these counts.
Under no other circumstances may he be convicted.

C—
*Reproduced in section II C.
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D. Milch Case—Statement from the Judgment and
Statements from the Concurring Opinion of Judge
Phillips

I. STATEMENT FROM THE JUDGMENT*

PRESIDING JUDGE ToMs: It must be constantly borne in mind
that this is an American court of justice, applying the ancient and
fundamental concepts of Anglo-Saxon jurisprudence which have
sunk their roots into the English common law and have been;
stoutly defended in the United States since its birth. One of the
principal purposes of these trials is to inculcate into the thinking
of the German people an appreciation of, and respect for, the
principles of law which have become the backbone of the demo-
cratic process. We must bend every effort toward suggesting to
the people of every nation that laws must be used for the protec-
tion of people and that every citizen shall forever have the right
to a fair hearing before an impartial tribunal, before which all
men stand equal. We must never falter in maintaining, by prac-
tice as well as by preachment, the sanctity of what we have come
to know as due process of law, civil and criminal, municipal and
international. If the level of civilization is to be raised through-
out the world, this must be the first step. Any other road leads but
to tyranny and chaos. This Tribunal, before all others, must act
in recognition of these self-evident principles. If it fails, its
whole purpose is frustrated and this trial becomes a mockery. At
the very foundation of these juridical concepts lie two important
postulates (1) every person accused of crime is presumed to be
innocent, and (2) that presumption abides with him until guilt
has been established by proof beyond a reasonable doubt.

Unless the court which hears the proof is convinced of guilt to
the point of moral certainty, the presumption of innocence must
continue to protect the accused. If the facts as drawn from the
evidence are equally consistent with guilt and innocence, they
must be resolved on the side of innocence. Under American law
neither life nor liberty is to be lightly taken away and, unless at
the conclusion of the proof there is an abiding conviction of guilt
in the mind of the court which sits in judgment, the accused may
not be damnified.

Paying reverent attention to these sacred principles, it is the
judgment of the Tribunal that the defendant is not guilty of the
charges embraced in count two of the indictment.

*U. 8. va. Erhard Milch, et al., Case 2, volume II, this series, pages 778 and 779.
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2. STATEMENTS FROM THE CONCURRING OPINION
OF JUDGE PHILLIPS*

The trial was conducted in two languages in the main, English
and German, and in English, German, and French when French
witnesses were testifying.

The hearing of evidence and the arguments of counsel concluded
on 25 March 1947.

The prosecution offered three witnesses who gave evidence
orally and 161 written exhibits, several exhibits containing many
documents. The defense offered 27 witnesses who gave evidence
orally and the defendant also testified in his own behalf, and in
addition to oral evidence the defendant offered 51 written exhibits.
The exhibits as offered by both the prosecution and defense con-
tained documents, photographs, affidavits, interrogatories, letters,
maps, charts, and other written evidence.

A complete stenographie record of everything said and done in
court has been made as well as an electrical recording of all the
proceedings. '

Copies of all the documents and written evidence offered by the
prosecution have been supplied to the defense in the German
language. The applications made by the defendant for the pro-
duction of witnesses and documents were passed upon by the
Tribunal and orders made in pursuance thereof. The Tribunal,
after examination, granted all of the defense applications which in
their opinion were relevant to the defense of the defendant and
denied a few that the Tribunal found not to be relevant. Facilities
were provided for obtaining those witnesses and documents
granted through the Office of the Secretary General of the
Tribunal.

Much of the evidence presented to the Tribunal on behalf of the
prosecution was documentary evidence captured by the Allied
armies in German army headquarters, government buildings, and

“elsewhere, and some of said documents were captured in the
brivate files of the defendant himself. The case therefore against
the defendant rests in a large measure on the documents thus
obtained. The documents offered against the defendant on the
part of the prosecution were in a large measure of his own making
or those that were made in the organizations of which he was a
Mmember and largely under his control, and the authenticity of
which has not been challenged except in a few cases and in those
he challenged them mainly on the correctness of the transcript
and not upon the subject matter as a whole. The evidence, oral
*Ibid., pages 861, 862 and 877.
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and written, together with exhibits and documents contain ap-
proximately 3,000 pages which constitutes the record in this case.

The trial was conducted generally along the lines as are usually
followed in trial courts of the United States except as to the rules
of evidence, and as to those the Tribunal was not bound by tech-
nical rules of evidence and admitted any and all evidence which
it deemed to have probative value and in strict compliance with
the provisions of Article VII of Ordinance No. 7.

The Tribunal has kept in mind throughout the entire trial that
this was a Tribunal established for the purpose of trying major
war criminals and in this particular case a fallen military field
marshal of a conquered nation, and that he was entitled to the
Anglo-Saxon and English common law presumption that he was
innocent until his guilt was established beyond a reasonable doubt.

® & * * EJ * *

Under the American concept of liberty, as brought to us by our
Anglo-Saxon heritage and the English Common Law, every person
accused of crime is presumed to be innocent until proof of his
guilt is established by the evidence and beyond a reasonable doubt.
This presumption follows him throughout the trial and until he
is found guilty beyond a reasonable doubt. In applying this God-
given principle of liberty, one eminent American jurist uttered
the following words:

“After considering and weighing all of the evidence you then
find that your minds are disturbed, your convictions tempest-
tossed, and your judgment, like the dove of the deluge, finds
no place to rest; the law says you must acquit.”

The defendant was given the full benefit of these great and
lasting rules of law and has received at the hands of the Tribunal
a fair and impartial trial in full accord with the American con-
cepts of justice under the law.

E. Justice Case—Statements from the Judgment*

PRESIDING JUDGE BRAND: The presentation of evidence in
support of the charges was commenced on 6 March 1947 and was
followed by evidence for the defendants. The taking of evidence
was concluded on 13 October 1947. Copies of the exhibits tendered
by the prosecution were furnished in the German language to the
defendants prior to the time of the reception of the exhibits in
evidence. The Tribunal has heard the oral testimony of 138
witnesges. In addition it has received 641 documentary exhibits

*U.S. vs. Josef Altstoetter, et al., Case 3, volume III, this series, pages 954, 9556 and 984.
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for the prosecution and 1,452 for defendants, many of them of
considerable length. Some affidavits have been presented by the
prosecution, but they are few in comparison with the hundreds
offered by the defense.

Whenever possible, and in substantially all cases, applications
of defense counsel for the production in open court of persons who
had made affidavits in support of the prosecution have been
granted and the affiants have appeared for cross-examination.
Affiants for the defense were cross-examined orally by the
prosecution in comparatively few cases.

The defendant Carl Westphal died before the commencement
of the trial. On 22 August 1947, the Tribunal entered an order
declaring a mistrial as to the defendant Karl Engert, who has
been able to attend court for only two days since 5 March 1947.
The action was rendered necessary under the provisions of Article
IV (d) of Military Governnient Ordinance No. 7, and by reason of
the serious and continuing illness of said defendant.

The trial was conducted in two languages with simultaneous
translations of German into English and English into German
throughout the proceedings.

* * * * * bod *

The evidence has been submitted, final arguments of counsel have
been concluded, and the Tribunal has heard a personal statement
from each defendant who desired to address it.

In rendering this judgment it should be said that the case
against the defendants is chiefly based upon captured German
documents, the authenticity of which is unchallenged.

* * % L * * »

JUDGE BLAIR: Frank recognition of the following faets is
essential. The jurisdictional enactments of the Control Council,
the form of the indictment, and the judicial procedure prescribed
for this Tribunal are not governed by the familiar rules of
American criminal law and procedure. This Tribunal, although
composed of American judges schooled in the system and rules of
the common law, is sitting by virtue of international authority and
tan carry with it only the broad principles of justice and fair play
“which underlie all civilized concepts of law and procedure.?

\‘

* Control Council Lew No. 10, reproduced in section II B.

*The next following statements from the judgment concern the general nature of the
- chargeg of eriminal eonduct, and these statements are reproduced in section IX K, *“Require-
ents as to the Contents of the Charges.”
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F. Pohl Case—Statements from the Judgment®

JUDGE PHILLIPS: On 8 April 1947, the prosecution began its
presentation of evidence. At the conclusion of the prosecution’s:
case in chief the defendants began the presentation of their
evidence. The submission of evidence and the arguments of
counsel were concluded on 20 September 1947. The personal
statements of all of the defendants were heard on 22 September
1947 .

During the trial of the case, the Tribunal sat for 101 sessions
(on 101 different dates, including date of arraignment; also,
including one-half day joint session with all Tribunals en banc) .2

During the trial the prosecution offered 21 witnesses, the Tri-
bunal itself called one witness, and the defendants offered 45
witnesses, including the 18 defendants themselves, a total of 67
witnesses.

In addition, the prosecution put in evidence as exhibits, a total
of 742 documents; the defendants put in evidence as exhibits a
total of 614 documents, making a grand total of 1,356 documents
received in evidence. The entire record of the case consists of
more than 9,000 pages.

Copies of all exhibits offered in evidence by the prosecution in
its case in chief were furnished in the German language to the
defendants before the same were offered in evidence.

During the entire proceedings each defendant was present in
Court, except when a defendant was absent for a short time upon
. his own motion, owing to illness or other reasons.

Counsel for the defendants made numerous applications to the
Tribunal for the purpose of procuring the personal attendance of
persons who had made affidavits on behalf of the prosecution.
If at all possible, the Tribunal granted such applications and
procured the personal attendance of such persons in order that
they could be interrogated or cross-esxamined by defense counsel.

The trial was conducted generally along the lines usually fol-
lowed by the trial courts of the various States of the United States,
except as to the rules of evidence. In compliance with the pro-
visions of Article VII of Ordinance No. 7, great latitude in
presenting evidence was allowed prosecution and defense counsel,
even to the extent at times of receiving in evidence certain matters
of but scant probative value.

The trial was conducted in English and German with an ade-
quate sound system for conveying either language to all partici-

1U.8. va. Oswald Pohl, et al., Cese 4, volume 'V, this series, pages 959, 960 and 965.
? See section XXIV, “Joint Sesgions of the Military Tribunals.”
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pants and listeners. All proceedings on the trial were reduced to
writing in English and German, and an electrical recording of all
proceedings was also made.

The Tribunal was most diligent in its efforts to allow each
defendant to present his defense completely, in accordance with
the spirit and intent of Military Government Ordinance No. 7.
Counsel for each defendant was permitted to cross-examine wit-
nesses of the prosecution and other defense witnesses and to offer
in evidence all matters deemed of probative value.

* * * % * * *

Under the American concept of liberty, and under the Anglo-
Saxon system of jurisprudence, every defendant in a criminal
case is presumed to be innocent until the prosecution by competent
and credible proof has shown his guilt to the exclusion of every
reasonable doubt. This presumption of innocence follows him
throughout the trial until such degree of proof has been adduced.
Beyond a reasonable doubt, does not mean -beyond a vain, imagin-
ary, or fanciful doubt, but means that the defendant’s guilt must
be fully proved to a moral certainty, before he is condemned.
Stated differently, it is such a doubt as, after full consideration
of all the evidence, would leave an unbiased, reflective person
charged with the responsibility of decision, in such a state of mind
that he could not say that he felt an abiding conviction amounting
to a moral certainty of the truth of the charge.

If any defendant is to be found guilty under counts two or three
of the indictment, it must only be because the evidence in the case
has clearly shown beyond a reasonable doubt that such defendant
barticipated as a principal in, accessory to, ordered, abetted, took
a consenting part in, or was connected with plans or enterprises
involving the commission of at least some of the war crimes and

-crimes against humanity with which the defendants are charged
in the indictment. Only under such circumstances may he be
convicted.

If any defendant is to be found guilty under count four of the
indictment, it must be because the evidence has shown beyond a
reasonable doubt that such defendant was a member of an organ-
-1zation or group subsequent to 1 September 1939, declared to be
criminal by the International Military Tribunal, as contained in
the judgment of said Tribunal.*

L —

2.55‘"The Accused Organizations,” Trial of the Major War Criminals, op. cit., volume I, Dages
«06~2179,

999389—53— 8
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G. Flick Case—Statements from the Judgment*

PRESIDING JUDGE SEARS: Before proceeding with our decision
and judgment the Tribunal wishes to put on record its appreciation
of the services rendered by counsel for both the prosecution and
the defense in this case. In our American system of forensic
jurisprudence counsel are officers of the Court representing their
clients, of course, but also assisting the Court in finding the truth
and upholding the integrity of the law. We have so considered
the counsel one and all who have appeared before us here. The
counsel for prosecution and defense have all performed their
professional duties with earnestness, diligence, and ability. They
have been of great service to the Tribunal and in no instance has
any one of them failed in the loyalest duty or overstepped the:
limits of honorable service. For the help they have rendered the
Tribunal, they have our thanks.

I will now read the decision on the motions.

At the close of the proceedings on 8 November, the defendants
jointly and severally made a series of motions, among other things
attacking the jurisdiction of this Tribunal, and asking for the
dismissal of the various counts of the indictment as to the defend-
ants charged therein, and seeking to strike from the record
hearsay testimony and affidavits on various grounds, and on 12
November defendant Flick moved to strike documents offered by
prosecution on rebuttal, and on 14 November defendant
Steinbrinck made a further motion.

We have examined all of these motions with care and hereby
deny them all except the motion to dismiss the third count which
we will determine in that part of the judgment itself which relates
to that count. We find the motions otherwise fully and conclu-
sively answered in the brief interposed by the prosecution in
objection to the motion.

In order to avoid any misunderstanding, however, we make
these summary statements.

Ag to the Tribunal, its nature and competence: The Tribunal
is not a court of the United States as that term is used in the
Constitution of the United States. It is not a court-martial. It
is not a military commission. It is an international tribunal
established by the International Control Council, the high legis-
lative branch of the Four Allied Powers now controlling Germany.
(Control Council Law No. 10 of 20 December 1945.) The judges
were legally appointed by the Military Governor and the later act
of the President of the United States in respect to this was nothing

*See judgment in the case of U.S. vs. Friedrieh Flick, et al.,, Case B, volume VI, this seriea.
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more than a confirmation of the appointments by the Military
Governor. The Tribunal administers international law. It is
not bound by the general statutes of the United States or even by
those parts of its Constitution which relate to courts of the United
States.

Some safeguards written in the Constitution and statutes of the
United States as to persons charged with crime, among others
such as the presumption of innocence, the rule that conviction is
dependent upon proof of the crime charged beyond a reasonable
doubt, and the right of the accused to be advised and defended by
counsel, are recognized as binding on the Tribunal, as they were
recognized by the International Military Tribunal (IMT). This
is not because of their inclusion in the Constitution and statutes
of the United States but because they are deeply ingrained in our
Anglo-American system of jurisprudence as principles of a fair
trial. In committing to the occupying authorities of the various
zones the duty to try war criminals, it is im=licit therein that
persons charged with erime are to be given a fair trial according
to the jurisprudence prevalent in the courts of the power
conducting the trials.

As to hearsay evidence and affidavits: A fair trial does not
necessarily exclude hearsay testimony and ex parte affidavits, and
exclusion and acceptance of such matters relate to procedure and
procedure is regulated for the Tribunal by Article VII of Ordin-
ance No. 7 issued by order of the Military Government and
effective 18 October 1946. By this article, the Tribunal is freed
from the restraints of the common law rules of evidence and given
wide power to receive relevant hearsay and ex parte affidavits as
such evidence was received by IMT. The Tribunal has followed
that practice here.

As to counsel and witnesses: The defendants have not been
denied the right to be advised and defended by counsel of their

- own choice. Defendants have not been denied the right to call
any witness to give relevant testimony nor has the produection of
any available relevant document been denied by the Court.

As to the law administered: The Tribunal is giving no ex post
facto application to Control Council Law No. 10. It is administer-
ing that law as a statement of international law which previously
was at least partly uncodified. Codification is not essential to the
validity of law in our Anglo-American system. No act is adjudged
criminal by the Tribunal which was not criminal under inter-
national law as it existed when the act was committed.

Now, I will read the opinion and judgment as to Case 5.
Facing this Tribunal are private citizens of a conquered state
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being tried for alleged international crimes. Their judges are
citizens of one of the victor states selected by its War Department.
There may well be misgivings as to the fairness of such a trial.
These considerations have made the judges of the Tribunal keenly
aware of their grave responsibility and of the danger to the cause
of justice if the conduct of the trial and the conclusions reached
should even seem to justify these misgivings. To err is human but
if error must occur it is right that the error must not be preju-
dicial to the defendants. That, we think, is the spirit of the law
of civilized nations. It finds expression in the following principles
well known to students of Anglo-American criminal law:

One: There can be no conviction without proof of personal guilt.

Two: Such guilt must be proved beyond a reasonable doubt.

Three: The presumption of innocence follows each defendant
throughout the trial. )

Four: The burden of proof is at all times upon the prosecution.

Five: If from credible evidence two reasonable inferences may
be drawn, one of guilt and the other of innocence, the latter must
be taken.

We cannot imagine that German law contains concepts more
favorable to defendants. Any less favorable, we, as American
judges trained in Anglo-American criminal jurisprudence, would
be reluctant to apply even though this is not an American court but
a special Tribunal constituted pursuant to a four-power agreement
administering public international law.

[The next paragraph of the judgment concerns the effect to be given to
certain determinations in the judgment of the IMT and judgments of co-
ordinate tribunals. It is reproduced in section XV, “Effect of Certain Findings

and Statements in the Judgment of the International Military Tribunal Upon
Later Nuernberg Trials Before the Military Tribunals Established Pursuant

to Ordinance No. 7.”]

* L d * ® * * *

The record comprises 10,343 pages. Not included therein are
those portions of documents which were admitted without reading.
The Court sat five days a week for six full months exclusive of
recesses. Objection to evidence was rare until the prosecution was
engaged in rebuttal. It is not too much to say that practically all
the substantial evidence was received without objection.

Few of the legal questions in this case were suggested, much
less argued and briefed, until the evidence had all been received.
Arguments occupied the whole of the last week of November.
Only since then has the Tribunal been able to obtain a comprehen-
sive view of the evidence in the light of the legal principles sought
to be applied by counsel. In reaching its conclusions, therefore,
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the Tribunal has been compelled to rely upon authority presented
in the argument and briefs supplemented by such independent
research as is possible with very inadequate library facilities. All
of these Tribunals, no doubt, have suffered from the same handi-
cap. This recital will serve to explain, if not to excuse, the lack of
cited authority and the general summarization of the evidence.

H. Farben Case—Statements from the Judgment*

JUDGE HEBERT: The trial opened 27 August 1947, and the
evidence was closed on 12 May 1948. The case was prosecuted
by a staff of 12 American attorneys, headed by the Chief of
Counsel for War Crimes. Each defendant was represented by an
approved chief counsel and assistant counsel of his own choice, all
of whom were recognized and competent members of the German
bar. In addition, the defendants, as a group, had the services of
a specialist of their own selection in the field of international law,
several expert accountants, and an administrative assistant to
their chief counsel. The proceedings were conducted by simul-
taneous translation into the English and German languages and
were electrically recorded and also stenographically reported.
Daily transcripts, including copies of exhibits, in the appropriate
language were provided for the use of the Tribunal and counsel.
The following tabulation indicates the magnitude of the record:

Prosecution Defense Total

Documents submitted (including affidavits) .. 2,282 4,102 6,384
Affidavits submitted 419 2,394 2,818
Witnesses called (including those heard by

commissioners) 87 102 189
Pages of the transcript (not including the judgment) .. 15,638
Trial days consumed (not including hearings before commissioners)._. 152

Between 2 and 11 June 1948, the prosecution consumed 1 day
and the defense 614 days in oral argument. Each defendant was
. allotted 10 minutes in which to address the Court in his own
behalf free of the obligation of an oath, and fourteen availed them-
selves of this privilege. Exhaustive briefs were submitted on
behalf of both sides.

* * * & *® # *

" PRESIDING JUDGE SHAKE: In weighing the evidence and in
_determining the ultimate facts of guilt or innocence with respect
to each defendant, we have sought to apply these fundamental
principles of Anglo-American criminal law:

- 1. There can be no conviction without proof of personal guilt.

. \
: *See judgment in the ease of U.S. »s. Cail Krauch, et al., volume VIII, this geries.
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2. Guilt must be proved beyond a reasonable doubt.

3. Each defendant is presumed to be innocent, and that pre-
sumption abides with him throughout the trial.

4. The burden of proof is, at all times, upon the prosecution.

5. If from credible evidence two reasonable inferences may be
drawn, one of guilt and the other of innocence, the latter must
prevail. (U. 8. »s. Friedrich Flick, et al.,, Case 5, American
Military Tribunal IV, Nuernberg, Germany.)

In considering the many conflicts in the evidence and the multi-
tude of circumstances from which inferences may be drawn, as
disclosed by the voluminous record before us, we have endeavored
to avoid the danger of viewing the conduet of the defendants
wholly in retrospect. On the contrary, we have sought to deter-
mine their knowledge, their state of mind, and their motives from
the situation as it appeared, or should have appeared, to them at
the time.

|. Hostage Case—Statements from the Judgment*

JUDGE CARTER: That the acts charged as crimes in the indict-
ment occurred is amply established by the evidence. In fact, it is
evident that they constitute only a portion of the large number
of such acts which took place as a part of a general plan for sub-
duing the countries of Yugoslavia and Greece. The guilt of the
German occupation forces is not only proved beyond a reasonable
doubt but it casts a pall of shame upon a once highly respected
nation and its people. The defendants themselves recognize this
gituation when they deery the policies of Hitler and assert that
they continually protested against orders of superiors issued in
conformity with the plan of terrorism and intimidation.

It is the determination of the connection of the defendants with
the acts charged and the responsibility which attaches to them
therefor, rather than the commission of the aects, that poses the
chief issue to be here decided. _

Objection has been made that the documents offered in evidence
by the prosecution are not the original instruments but photostatic
copies only. No objection of this character was made at the time
the exhibits were offered and received in evidence. In view of the
fact that this objection was not timely made, it-cannot receive
the consideration of the Tribunal.

The record is replete with testimony and exhibits which have
been offered and received in evidence without foundation as to

*11.8. vs. Wilhelm List, et al.,, Case 7, volume XI, this series, pages 1257-12569, 1261, and 1318.
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their authenticity and, in many cases where it is secondary in
character, without proof of the usual conditions precedent to the
admission of such evidence. This is in accordance with the pro-
visions of Article VII, Ordinance No. 7, Military Government,
Germany, which provides:

“The Tribunals shall not be bound by technical rules of evi-
dence. They shall adopt and apply to the greatest possible
extent expeditious and nontechnical procedure, and shall admit
any evidence which they deem to have probative value. Without
limiting the foregoing general rules, the following shall be
deemed admissible if they appear to the Tribunal to contain
information of probative value relating to the charges: affida-
vits, depositions, interrogations, and other statements, diaries,
letters, the records, findings, statements, and judgments
of the Military Tribunals and the reviewing and confirming
authorities of any of the United Nations, and copies of any
document or other secondary evidence of the contents of any
document, if the original is not readily available or cannot be
produced without delay. The Tribunal shall afford the opposing
party such opportunity to question the authenticity or probative
value of such evidence as in the opinion of the Tribunal the ends
of justice require.”

This Tribunal is of the opinion that this rule applies to the
competency of evidence only, and does not have the effect of giving
weight and credibility to such evidence as a matter of law. It is
still within the province of the Tribunal to test it by the usual
rules of law governing the evaluation of evidence. Any other
interpretation would seriously affect the right of the defendants
to a fair and impartial trial. The interpretation thus given and
consistently announced throughout the trial by this Tribunal is
not an idle gesture to be announced as a theory and ignored in
practice; it is a substantive right composing one of the essential
.€lements of a fair and impartial adjudication.

The trial was conducted in two languages, English and German,
and consumed 117 trial days. The prosecution offered 678 exhibits
and the defendants 1,025 that were received in evidence. The
transcript of the evidence taken consists of 9,556 pages. A careful
consideration of this mass of evidence and its subsequent reduc-
tion into concise conclusions of fact is one of the major tasks of
the Tribunal.

The prosecution has produced oral and documentary evidence
to sustain the charges of the indictment. The documents consist

. mostly of orders, reports, and war diaries which were captured
by the Allied armies at the time of the German collapse. Some
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of it is fragmentary and consequently not complete. Where
excerpts of such documents were received in evidence, we have
consistently required the production of the whole document when-
ever the defense so demanded. The Tribunal and its administra-
tive officials have made every effort to secure all known and
available evidence. The prosecution has repeatedly assured the
Tribunal that all available evidence, whether favorable or other-
wise, has been produced pursuant to the Tribunal’s orders.

The reports offered consist generally of those made or received
by the defendants and unit commanders in their chain of com-
mand. By the general term “orders’” is meant primarily the
orders, directives, and instructions received by them or sent by
them by virtue of their position. By war diaries is meant the
records of events of the various units which were commanded by
these defendants, such war diaries being kept by the commanding
officer or under his direction. This evidence, together with the
oral testimony of witnesses appearing at the trial, provides the
basis of the prosecution’s case.

The defense produced much oral testimony including that of
the defendants themselves. Hundreds of affidavits were received
under the rules of the Tribunal. All affidavits were received
subject to a motion to strike if the affiants were not produced for
cross-examination in open court upon demand of the opposite
party made in open court.

* % * | * * % *

In determining the guilt or innocence of these defendants, we
shall require proof of a causative, overt act or omission from
which a guilty intent can be inferred before a verdict of guilty
will be pronounced. Unless this be true, a crime could not be said
to have been committed unlawfully, willfully, and knowingly as
charged in the indictment.

In making our findings of fact, we shall give effect to these
general statements except where a contrary application is speci-
fically pointed out. We shall impose upon the prosecution the
burden of proving its case beyond a reasonable doubt. We shall
also adhere to the rule that the defendants will be presumed
innocent until proven guilty by the required quantum of competent
evidence. With these general statements in mind, we shall turn to
a consideration of the charges against the individual defendants.

* * ¥ * * * *

PRESIDING JUDGE WENNERSTRUM : It has been suggested in the
course of the trial that an element of unfairness exists from the
inherent nature of the organizational character of the Tribunal.
It is true, of course, that the defendants are required to submit
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their case to a panel of judges from a victor nation. It is un-
fortunate that the nations of the world have taken no steps to
remove the basis of this criticism. The lethargy of the world’s
statesmen in dealing with this matter, and many other problems of
international relations, is well known. It is a reproach upon the
initiative and intelligence of the civilized nations of the world that
international law remains in many respects primitive in character.
But it is a matter with which this Tribunal cannot deal, other than
in justifying the confidence reposed in its members by insuring to
the defendants a fair, dispassionate, and impartial determination
of the law and the facts. A tribunal of this character should
through its deliberations and judgment disclose that it represents
all mankind in an effort to make contribution to a system of inter-
national law and procedure, devoid of nationalistic prejudices.
This we have endeavored to do. To some this may not appear to
be sufficient protection against bias and prejudice. Any improve-
ment, however, is dependent upon affirmative action by the nations
of the world. It does not rest within the scope of the functions of
this Tribunal.

J. RuSHA Case—Statement from the Judgment®

PRESIDING JUDGE WYATT: This Tribunal has convened at this
time for the presentation of its opinion and judgment. The
original will be filed in the office of the Secretary General. If
there is any variation from this original in the reading of this
opinion or in the mimeographed copies, the original shall constitute
the official record of this Tribunal. (Tr. p. 5278.)

We shall now proceed with the reading of the judgment.

The constitution, powers, jurisdiction, and functions of this
Tribunal are fully stated in the judgment of the International
Military Tribunal? and the following subsequent cases: U, S. vs.
- Brandt, et al., Case 1;3 U. S. vs. Altstoetter, et al., Case 3;* and
U. S. vs. Pohl, et al., Case 4.5 We deem it sufficient to say that
this case was submitted to this Tribunal and the trial conducted,
in accordance with the laws and rules of procedure applicable to
the Tribunal.

When it is considered that the oral and documentary evidence
_ in this case consists of approximately 10,000 pages, it becomes

readily apparent that any effort to even summarize the evidence
—_——

1U.8. va. Ulrich Greifelt, et al,, Case 8, volume V, this series, page 88.

3 Trial of the Major War Criminals, op ¢it., volume I, pages 171-341.

BUS. vs. Karl Brandt, et al., Case 1, volume II, this series, pages 171-297.

4108, vs. Josef Altstoetter, et al., Case 3, volume III, this series, pages 954-1199.
5U.8. va. Oswald Pohl, et al., Case 4, volume V, this series, pages 958-1062.
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would be impracticable. We shall, in the main, therefore, record
here our findings. Those interested in the details of evidence must
be referred to the record.

During the course of the trial several witnesses, including some
defendants who made affidavits that were offered as evidence by
the prosecution, testified that they were threatened; and that
duress of a very improper nature was practiced by an interro-
gator. The affidavits referred to were excluded from the evidence
and have not been considered by the Tribunal.

K. Einsatzgruppen Case—Statement from
the Judgment*

PRESIDING JUDGE MUSMANNO: Under international law the
defendants are entitled to a fair and impartial trial, which the
Tribunal has endeavored throughout the long proceedings to
guarantee to them in every way. The precept that every man is
presumed innocent until proved guilty has held and holds true as
to each and every defendant. The other equally sanctified rule
that the prosecution has the burden of proof and must prove the
guilt of the accused beyond a reasonable doubt has been, and is,
assured.

This trial opened on 15 September 1947, and the taking of evi-
dence began on 29 September. The prosecution required but two
days to present its case in chief because its evidence was entirely
documentary. It introduced in all 253 documents. One hundred
and thirty-six days transpired in the presentation of evidence in
behalf of the defendants, and they introduced, in addition to oral
testimony, 731 documents. The trial itself was conducted in both
English and German and was recorded stenographically and in
both languages. The transcript of the oral testimony consists of
more than 6,500 pages. An electric recording of all proceedings
was also made. Copies of documents introduced by the prose-
cution in evidence were served on the defendants in the German
language.

*U.S. vs. Otto Ohlendorf, et al., Case 9, volume 1V, this series, pages 454 and 455.
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L. Krupp Case—Statements from the Opinion and
Concurring Opinions Concerning the Dismissal during
Trial of the Charges of Crimes against Peace and
Statements from the Judgment Which Found De-
fendants Guilty under the Charges of Spoliation
and Slave Labor

|. STATEMENT FROM THE OPINION OF THE TRIBUNAL
CONCERNING ITS DISMISSAL OF THE CHARGES OF
CRIMES AGAINST PEACE’

A detailed review in this opinion of all the evidence offered by
the prosecution upon these two counts [counts one and four] is
not deemed essential. Agsuming that all of the evidence so pre-
sented is considered as creditable, it was upon 5 April 19482 and
is now, our considered opinion that the requirements for a finding
of the defendants guilty upon these two counts have not been met.
We do not hold that industrialists, as such, could not under any
circumstances be found guilty upon such charges. Herein we
state what we construe to be the necessary elements of proof for
conviction upon these two counts, and have concluded that evi-
dence of the same has not been submitted. This conclusion having
been reached on 5 April 1948, it then appeared to us that it was
our duty to state it immediately, and not require the defendants to
offer further evidence upon these two counts. The obvious result
of not having taken this course would have been to put the de-
fendants, who otherwise would not know the views of the Tri-
bunal, in the position of exposing themselves to a situation which
we do not deem consistent with the rights of every defendant,
namely, the right to have a fair trial. One of the requirements
is that the prosecution shall sustain the burden of proving each
defendant guilty beyond a reasonable doubt. The Tribunal having
determined that the prosecution had failed to prove each defendant
guilty beyond a reasonable doubt upon the two counts in question
entertained the thought that the only possible effect of having the
defendants present evidence upon these two counts would be that
In doing so proof of facts required for conviction might then pos-

Ce—

1U.S. vs. Alfried Krupp von Bohlen und Halbach, et al., Case 10, volume IX, this series,
' bage 393.

On 5 April 1948, just efter the beginning of the defense case, the Tribunal issued an order
acquitting the defendants under eounts one and four of the indictment (Ibid., page 890.)

The opinion of the Tribunal concerning this dismissal is reproduced in volume I1X, pages
390-400. Statements from the respective concurring opinions of Presiding Judge Anderson and
Judge Wilkins are reproduced immediately below.

I,)e;REfel'ence is made to the order of the Tribunal dismissing the charges of crimes ageinst
ce.
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sibly be produced to the advantage of the prosecution. It is our
opinion that such a course would not be in keeping with our ideas
of justice. It was because of this that we announced our con-
clusion in the manner in which we did in open court on 5 April -
1948.

2. STATEMENT FROM THE CONCURRING OPINION OF
PRESIDING JUDGE ANDERSON ON THE DISMISSAL OF
THE CHARGE OF CRIMES AGAINST PEACE *

There are certain matters of general application which must
be stated in the outset of this investigation. They must be borne
in mind throughout the discussion. The first is that this Tribunal
was created to administer the law. It is not a manifestation of
the political power of the victorious belligerents which is quite a
different thing. The second is that the fact that the defendants
are alien enemies is to be resolutely kept out of mind. The third
is that considerations of policy are not to influence a disposition
of the questions presented. Of these there are but two; (¢) what
was the law at the time in question, and (b) does the evidence
show prima facie that the defendants or any of them violated it.
The fourth is that the defendants throughout are presumed to be
innocent and before they can be put to their defense, the prosecu-
tion must make out a prima facie case of guilt by competent and
relevant evidence. It is true that the procedural ordinance of the
Military Government for Germany (US) provides that ‘“‘they
(the Tribunals) shall adopt and apply to the greatest possible
extent* * * nontechnical procedure.” But neither the members
of this Tribunal nor the people of the nation prosecuting this
case regard the presumption of innocence as nothing more than a
technical rule of procedure. Nor do they, or we, think it a mere
rhetorical abstraction to which lip service will suffice. Upon the
contrary, in addition to its procedural consequences, it is a sub-
stantive right which stands as a witness for every defendant from
the beginning to the end of his trial. The fifth is that Gustav
Krupp von Bohlen is not on trial in this case. He is alleged to
have been a co-conspirator with the defendants but his declara-
tions, acts, and conduct are not binding on the defendants unless
and until the existence of the ecriminal conspiracy charged in the
indictment has been prima facie proved aliunde and then only
insofar as they can be regarded as having been in furtherance
of the alleged criminal purpose. The sixth is that it is a funda-
mental principle of eriminal justice that criminal statutes are to

*U.S. vs. Alfried Kropp von Bohlen und Halbach, et al., Case 10, volume IX, this peries,
pages 404-406.
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be interpreted restrictively; that eriminal responsibility is an in-
dividual matter; that criminal guilt must be personal. The
seventh is that the application of ex post facto laws in criminal
cases constitutes a denial of justice under intermational law.*
Hence, if it be conceded that Control Council Law No. 10 is binding
on the Tribunal, it nevertheless must be construed and applied
to the facts in a way which will not conflict with this view.

*Quincy Wright: “The Law of the Nurnberg Trial,” American Journal of
International Law, January 1947, volume 41, page 53,

This is also the position of the prosecution, for General Telford
Taylor, Chief of Counsel for War Crimes; in his recent report to
the Secretary of the Army on Nuernberg Trials, among other
things, said this: :

“No one has been indicted before the Nuernberg Military
Tribunals unless, in my judgment, there appeared to be sub-
stantial evidence of criminal conduct under accepted principles
of international penal law.”1

3. STATEMENTS FROM THE SPECIAL CONCURRING
OPINION OF JUDGE WILKINS ON THE DISMISSAL OF
THE CHARGES OF CRIMES AGAINST PEACE*®

The principles of criminal liability applicable with respect to
the crime against peace are the same elementary and basic prin-
ciples applicable generally with respect to other crimes. The basic
principle is that criminal guilt requires two essential elements,
namely, action constituting participation in the crime, and crim-
inal intent. To establish the requisite participation there must be
not merely nominal, but substantial participation in and responsi-
bility for activities vital to building up the power of a country
to wage war. To establish the requisite criminal intent, it seems
necessary to show knowledge that the military power would be
used in a manner which, in the words of the Kellogg [Briand]
Pact, includes war as an “instrument of policy.”

® ® * * & * x

As to most of these defendants, it is true that the evidence with
respect to both their knowledge and participation is far from
unsubstantial ; as to several of them it is well-nigh compelling.

1 Telford Taylor: “Final Report to the Secretary of the Army on the Nuremberg War Crimes
Trials Under Control Council Law No. 10” (U.S. Government Printing Office, Washington, D. C.,

16 Augnst 1949), page 114.
47.S. va. Alfried Krupp von Bohlen und Halbach, et al., Case 10, volume IX, pages 455, 466,

and 466.
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4, STATEMENTS FROM THE JUDGMENT WHICH FOUND
DEFENDANTS GUILTY UNDER THE CHARGES OF SPOLIA-
TION AND SLAVE LABOR*

JUDGE DALY: A copy of the indictment in the German language
was served upon each defendant on 18 August 1947. The defen-
dants were arraigned on 17 November 1947, each defendant enter-
ing a plea of “not guilty” to all charges preferred against him.
Thirty-four German counsels selected by the 12 defendants were
approved and have represented the respective defendants. One
defendant was represented by an American attorney, selected by
him, in addition to German counsel.

The presentation of evidence by the prosecution in support of
the charges was commenced on 9 December 1947, and was followed
by evidence offered by the defendants. The taking of evidence was
concluded on 9 June 1948. The Tribunal has heard the oral testi-
mony of 117 witnesses presented by the prosecution and the defen-
dants and 134 witnesses have been examined before commissioners
appointed under the authority of Ordinance No. 7 of Military
Government for Germany (US) establishing the procedure for
these trials. One thousand four hundred and seventy-one docu-
ments offered by the prosecution have been admitted in evidence as
exhibits, One hundred and forty-five documents offered by the
prosecution have been marked for identification. Two thousand
eight hundred and twenty-nine documents offered by the defen-
dants have been admitted in evidence as exhibits and 318
documents offered by the defendants have been marked for identi-
fication. No document marked for identification has been consid-
ered unless it was one the contents of which justified us in taking
judicial notice thereof.

Ordinance No. 7, referred to above, provides that affidavits shall
be deemed admissible. Exercising its right to construe this ordin-
ance, this Tribunal announced at the beginning of the trial that it
would not consider any affidavit unless the affiant was made avail-
able for cross-examination or unless the presentation of the affiant
for cross-examination had been waived, and this ruling has been
strictly adhered to.

The Tribunal ruled to the effect that the contents of affidavits
made by defendants would only be congidered as evidence against
the respective affiants and not as against any other defendant
unless such affiant or affiants took the witness stand and became
subject to cross-examination by the other defendants or their coun-
sel. None of the defendants took the stand to testify upon the

*Ibid., pages 1327, 1328, 1381, 1332, and 1448.
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issues in this case, and hence such affidavits have only been con-
sidered in accordance with the ruling made.

The trial was conducted in two languages with simultaneous
interpretations of German into English and English into German
throughout the proceedings.

Final arguments of counsel have been concluded and briefs have
been filed. Each defendant was given an opportunity to make a
statement to the Tribunal in accordance with the provisions of
Article XI of Ordinance No. 7 of the Military Government for
Germany (US). Two of the defendants availed themselves of it,
one in behalf of himself and the other in behalf of himself and the
other ten defendants, and their statements were heard by the Tri-
bunal. The briefs and final pleas of defense counsel consist of
more than 1,500 pages, and counsel for the defendants consumed
5 days in final arguments. The briefs and arguments covered
every conceivable question of law and fact connected with the case.
The closing arguments were made on 30 June 1948, and the case
was then taken under consideration.

% L] L] % %k %k *

The Tribunals authorized by Ordinance [No.] 7 are dependent
upon the substantive jurisdictional provisions of Control Council
Law No. 10 and administer international law as it finds expression
in that enactment and the London Charter which is made an
integral part thereof. They are not bound by the general statutes
of the United States or by those parts of its Constitution which
relate to the courts of the United States.

This Tribunal has recognized and does recognize as binding
upon it certain safeguards for persons charged with crime. These
were recognized by the International Military Tribunal (IMT).
This is not so because of their inclusion in the Constitution and
statutes of the United States, but because they are understood as
principles of a fair trial. These include the presumption of inno-
-cence, the rule that conviction is dependent upon proof of the crime
charged beyond a reasonable doubt and the right of the accused to
be advised and defended by counsel.

The Tribunal has not given and does not give any ex post facto
application to Control Council Law No. 10. It is administered as
a statement of international law which previously was at least
partly uncodified. This Tribunal adjudges no act criminal which
Wwas not eriminal under international law as it existed when the
act was committed.

The original of this opinion and the judgment will be filed in

. the Office of the Secretary General, If there is any variation from
the original in the reading of this opinion or in the mimeographed
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copies, the original shall constitute the official record of the opinion
and judgment.

In examining the evidence in this case and in reaching our con-
clusions stated herein we have done so realizing that there can be
no conviction without proof of personal guilt.

Our conclusions are based, in the main, upon written documents.
It appears from the evidence that a great volume of documents
from the files of the Krupp firm were burned by order of the defen-
dant von Buelow and other Krupp officials, shortly before the entry
of the Allied troops into Essen. The significance of the burning
of these documents is not to be overlooked.

* - * * * x *

Law as to Individual Responsibility

PRESIDING JUDGE ANDERSON: As already said, we hold that
guilt must be personal. The mere fact, without more, that a defen-
dant was a member of the Krupp Directorate or an official of the
firm is not sufficient. The rule which we adopt and apply is stated
in an authoritative American text as follows:

“Officers, directors, or agents of a corporation participating
in a violation of law in the conduct of the company’s business
may be held criminally liable individually therefor. So, although
they are ordinarily not criminally liable for corporate acts per-
formed by other officers or agents, and at least where the crime
charged involves guilty knowledge or criminal intent, it is essen-
tial to criminal liability on his part that he actually and per-
sonally do the acts which constitute the offense or that they be
done by his direction or permission. He is liable where his
scienter or authority is established, or where he is the actual
present and efficient actor. When the corporation itself is for-
bidden to do an act, the prohibition extends to the board of
directors and to each director, separately and individually.”*

*Corpus Juris Secundum (American Law Book Co., Brooklyn, N. Y., 1940),
volume 19, pages 368 and 364.

Under the circumstances as to the set-up of the Krupp enter-
prise after it became a private firm in December 1948, the same
principle applies. Moreover, the egsential facts may be shown by
circumstantial as well as direct evidence, if sufficiently strong in
probative value to convince the tribunal beyond a reasonable
doubt and to the exclusion of every other reasonable hypothesis.
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M. Ministries Case—Statements from the Judgment;
Statement from the Dissenting Opinion of Judge
Powers; and the General Order of the Tribunal on
Defense Motions Filed after Judgment

I. STATEMENTS FROM THE JUDGMENT"

PRESIDING JUDGE CHRISTIANSON: Throughout the trial of this
case, all of the defendants were represented by German counsel
of their own choice. One defendant requested that he also be
allowed to retain American counsel to represent him. The request
was granted.

The presentation of evidence in the case was commenced on
7 January 1948. Final arguments before the Tribunal were con-
cluded on 18 November 1948. The transcript record of the case
consists of 28,085 pages. In addition thereto, the prosecution and
the defense together introduced in evidence 9,067 documentary
exhibits, totaling over 39,000 pages. Generally accepted technical
rules of evidence were not adhered to during the trial, and any
evidence that, in the opinion of the Tribunal, had probative value,
was admitted when offered by either the prosecution or the
defense. This practice was in accord with that followed by the
International Military Tribunal, and as subsequently thereto pro-
vided in Article VII of the hereinbefore referred to Military Gov-
ernment Ordinance No. 7. In the interest of expedition the Tri-
bunal, following the practice adopted by the International Military
Tribunal, appointed court commissioners to assist in taking both
oral and documentary evidence,2 but many of the principal wit-
nesses and all of the defendants who testified were heard before
the Tribunal itself,

In order that any relevant documentary defense evidence of
which the defendants had knowledge, or which they believed

_existed, might be made available to the defense, the Tribunal, in
response to various defense motions, uniformly ordered that the
persons or agencies having possession or custody of such evidence
make same available to the defense. This was even true with
respect to documentary evidence in possession of the prosecution.
Moreover, at the request of a number of the defendants, the Tri-
bunal appointed a German research analyst, of the defendants’
-choice, for the purpose of making a search of files of the former
Reich government, located in the Documentary Center in Berlin,

1See judgment in the case of U.S. va. Ernst von Weizsaecker, et al.,, Case 11, section XV,

. volume X1V, this series.
? See section X VII, “Taking of Evid on Cc

999389—53——9
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under Allied control. Such research analyst spent many months
in Berlin in this search for defense evidence. The same research
expert was further authorized by this Tribunal to visit London for
the purposes of research, in behalf of the defendants, and was, in
fact, so engaged for a number of weeks with the cooperation of
British authorities. Other representatives were likewise auth-
orized to make search of former Reich government files in Berlin.*

In arriving at the conclusions hereinafter reached, with respect
to the charges against the defendants, as contained in the indict-
ment, the Tribunal has undeviatingly adhered to the proposition
that a defendant is presumed innocent until proven guilty beyond
a reasonable doubt.

* * * * * * x*

The record, including briefs of counsel, all of which the Court
has considered and examined, amounts to approximately 79,000
pages. The evidence of this case presents a factual story of prac-
tically every phase of activity of the Nazi Party and of the Third
Reich, whether political, economic, industrial, financial, or
military.

Hundreds of captured official documents were offered, received,
and considered, which were unavailable at the trial before the
International Military Tribunal (sometimes herein referred to as
the IMT), and which were not offered in any of the previous cases
before United States Military Tribunals, and the record here pre-
sents, more fully and completely than in any other case, the story
of the rise of the Nazi regime, its programs, and its acts.

The Tribunal has had the aid of, and here desires to express its

appreciation and gratitude for, the skill, learning, and meticulous
care with which counsel for the prosecution and defense have pre-
sented their case.
[The next paragraph from the judgment is reproduced in section XV F 11,
“Effect of certain Findings and Statements in the Judgment of the Inter-
national Military Tribunal upon Later Nuernberg Trials before the Military
Tribunals Established Pursuant to Ordinance No. 7’—Ministries case:]

Before considering the questions of law and fact which are here
involved, we deem it proper to state the nature of these trials, the
basis on which they rest, and the standards by which these defen-
dants should be judged.

These Tribunals were not organized and do not sit for the pur-
pose of wreaking vengeance upon the conquered. Were such the
purpose, the power existed to use the firing squad, the scaffold, or
the prison camp, without taking the time and putting forth labor
which have been so freely expended on them, and the Allied Powers

*See section XIIT L, “Production of Documents for the Defense.”
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would have copied the methods which were too often used during
the Third Reich. We may not, in justice, apply to these defen-
dants, because they are Germans, standards of duty and respon-
gibility which are not equally applicable to the officials of the
Allied Powers and to those of all nations. Nor should Germans be
convicted for acts or conduets which, if committed by Americans,
British, French, or Russians would not subject them to legal trial
and conviction: Both care and caution must be exercised not to
prescribe or apply a yardstick to these defendants which cannot
and should not be applied to others, irrespective of whether they
are nationals of the victor or of the vanquished.

The defendants here are charged with violation of international
law, and our task is: First, to ascertain and determine what it is,
and second, whether the defendants have infringed these
principles.

2. STATEMENT FROM THE DISSENTING OPINION OF
JUDGE POWERS*

It is a matter of deep regret to me that I am unable to agree with
my associates in all that is determined in the Opinion and Judg-
ment filed herein. That was indicated when I signed it with reser-
vations. One who disassociates himself from a substantial part of
an Opinion and Judgment is under some obligation, it seems to me,
to state the reasons. That is my present purpose.

The limited time available does not permit me to indulge in
elaboration, or to mention all the points of difference with the
opinion. I must be content, therefore, in indicating in broad out-
line those differences of view which seem to me to be of major
importance. Some preliminary observations by way of back-
ground for such discussion may be helpful.

The evidence in this case is not in substantial conflict, so far as
" it relates to the vital evidentiary facts. For the most part, in spite
of some difference in coloration, the evidence for the defense
rounds out and supplements the picture given by the prosecution.
The divergence of opinion of the Tribunal arises chiefly from a
difference of view as to the interpretation of the evidence, and
particularly as to what inferences may properly be drawn there-
from and as to what facts must necessarily be shown to constitute

———————

*U.S. vs. Ernst von Weizsaecker, et al., Case 11, section XVI, volume XIV, this series.

At the end of his dissenting opinion, Judge Powers stated that he expressed “no dissenting
Views as to the decision of the Tribunal concerning counts two, four, seven and eight.” The
Tribunal dismissed counts two and four as to ell defendants charged. The only convictions,
therefore, in which Judge Powers concurred were those under counts seven and eight.
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guilt of a particular crime, and the degree of proof with which it
must be established.

These matters will not be treated separately, or in order, but my
position, with reference to all of them, will be expressed or illus--
trated in the course of this separate opinion.

It seems to me important also that we should refresh our recol-
lection as to some of the rights of an accused and some dangers
which must be guarded against to insure a just verdict, and that
will be discussed also. '

Beginning with the judgment of the International Military Tri-
bunal decided under the London Charter, and running through all
the decisions of subsequent tribunals at Nuernberg, which were
decided under Control Law No. 10, of which the London Charter is
made a part, the following propositions are clearly discernible:

1. That guilt is personal and individual and must be based on the
personal acts of the individual charged and is not constructive or
collective so that the criminal acts of some may be charged to
others who had no part in their commission and no control over
those who did commit them.

2. That to establish personal guilt it must appear that the indi-
vidual defendant must have performed some act which has a causal
connection with the crime charged, and must have performed it
with the intention of committing a crime. Such act may be an act
of omigsion where there is a duty to act and power to prevent.
Crimes, generally speaking, are intentional wrongs, the intentional
results of action or nonaction. They are committed willfully and
knowingly as the indictment charges. They are not the result of
accident or of circumstances over which the actor had no control
and no reason to anticipate.

8. All the elements necessary to establish the personal guilt of
the individual charged must be proven beyond a reasonable doubt.

This last proposition means that the burden is on the prosecu-
tion to establish the guilt of the defendant, in accordance with the
preceding propositions, by proof beyond a reasonable doubt. It
means that in the meantime he is presumed to be innocent, and
that such presumption stands as a witness for him throughout the
trial. It means that all the material evidence must be considered
and if from the credible evidence two inferences may be drawn,
one of guilt and one of innocence, the latter must prevail. It means
that where circumstances are relied upon to establish guilt, the
circumstances must be so complete as to exclude any other reason-
able hypothesis.

These propositions are not a mere collection of words to be
repeated, given lip service, and then ignored. They are basie.
The ideas they represent must be constantly kept in mind if the
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rights of the accused are to be properly safeguarded and the con-
viction of those who may not have actually committed the crime
charged avoided. To ignore them and what they require of the
Tribunal in the way of mental attitude at any stage of the proceed-
ings is to open the door to error and injustice. There is a vast
difference between evidence which proves a crime and that which
confirms a suspicion.

Unfortunately the prosecution’s case was, for the most part, not
presented either in the evidence or in argument in harmony with
these propositions and the concept which they represent. For
example, evidence as to all the crimes committed by the Third
Reich, and they were many and horrible, has been introduced
before us in all their gory details, including movies of conditions in
some concentration camps taken after Allied troops occupied the
territory, although it is not charged that any defendant in this
dock had any direct connection with or responsibility for such
conditions. It is argued that the defendants are guilty of all these
crimes of which they received knowledge, actual or constructive.
Much of the time of the trial was taken up with an effort to prove
such knowledge, frequently by means of documents which are
shown to have reached their office. The theory is that if a defen-
dant knew of a crime anywhere in the government and remained
at his post of duty, he thereby approved the crime and became
guilty of it. Of course, the same result would follow if a defen-
dant by some document or otherwise took cognizance of the fact
that a crime had been committed, unless he openly and vigorously
protested against it.

Other statements of the prosecution are more frank and realis-
tic. Witness the following from a prosecution brief:

“Unless we subscribe to the preposterous proposition that a
crime should not be atoned for if it was committed by a state,
those must atone for a nation’s crimes who held prominent posi-
tions in agencies involved in their planning or execution.”

This may explain many things in this case, including the fact
that the men who seem to have actually committed war crimes by
their own testimony appear in this case, not in the dock, but as
witnesses for the prosecution.

These attitudes reflect impatience with the idea that these
defendants, as individuals, must be shown to have personally com-
mitted crimes according to the usual and customary standards or
tests. They may also indicate a realization that the evidence in
many instances is insufficient to establish guilt by such standards.
. They represent a concept of mass or collective guilt, under which
Men should be found guilty of a crime even though they knew
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nothing about it when it occurred, and it was committed by people
over whom they had no responsibility or control. The theory
seems to be that this concept applies with special emphasis when
the defendants held prominent positions in the government of Ger-
many when the crimes were committed.

There are other arguments advanced to sustain convictions on a
mass scale, which, in my judgment, are even more unsound on legal
grounds and more vicious in their consequences. But since the
opinion does not mention them, or reveal the part they played in
the decision, I shall not attempt to discuss them. It is sufficient to
say that I reject them all. Since conspiracy is out of this case, no
sort of legal legerdemain can substitute for proof that the defen-
dant as an individual committed some act either of omission or
commission with the intent thereby to bring about a result which
is a crime charged in the indictment, and which accomplished its
purpose. If the evidence is insufficient to establish guilt beyond a
reascnable doubt on the basis of such individual responsibility, as
distinguished from group responsibility, this Tribunal has no other
alternative than to acquit.

All of these arguments and contentions in behalf of the prosecu-
tion lead by somewhat different routes to a very simple formula
for determining guilt as follows: The government of the Third
Reich committed many crimes; the defendants held prominent
positions in that government, and knew of some of these crimes;
therefore, they are guilty. It smacks more of something else than
a proceeding to fix the legal responsibility for crime.

It is strange doctrine and reasoning to be advanced by lawyers
representing American justice, and the American concept of
crime. One excuse for it is that Control Law No. 10 contains a pro-
vision that those are guilty of a crime, “who took a consenting part
therein.”

The phrase is interpreted to mean that by giving consent to the
crime after it was committed was to take a consenting part, and
that failure to either openly protest or go on a sit-down strike in
time of war, after receiving knowledge that somebody somewhere
in the government committed a crime, was to consent to the crime
and thereby become guilty of it. It makes proof easy and guilt
almost universal.

Frankly, it is incredible to me that such a contention should be
advanced, and more incredible that it should receive serious con-
gideration. It is wholly unrealistic. It has neither reason nor a
rudimentary conception of justice to support it. It does not even
give proper effect to the language used in Control Law No. 10, and
has no support so far as I have been able to ascertain in any of the
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decisions here at Nuernberg. Properly construed, this phrase
simply means that one who “took a consenting part,” must be one
who took a part in the crime and the consent must play a part in
the crime. This is the language of the statute. Consent after the
crime, if such a thing is possible, could not play a part in the crime.
A failure to openly object to a crime after it has been committed,
where there is no right of objection, because of absence of juris-
diction in the matter, and where such objection would, therefore,
accomplish nothing, cannot properly be called “consent” at all, and
even if failure to resign under such circumstances after hearing
about a crime can properly be called “consent” it could not play a
part in the crime. The phrase “take a consenting part” properly
construed is not inconsistent with the idea of individual responsi-
bility for erimes. It is not inconsistent with the idea that to con-
stitute a crime there must be, on the part of the person charged,
some action or omission of duty having a causal connection with
the crime charged and undertaken, with the intention of commit-
ting a crime. Any person who can order a crime committed can
consent to its commission with equal effect and with equal
responsibility. To take a consenting part means no more than that.

This is the only interpretation which makes sense. It is the only
interpretation which is consistent with the allegations of the
indictment that defendants committed crimes “knowingly and
willfully.” It is the only interpretation which is consistent with a
presumption of innocence, and that personal and individual guilt
must be established beyond a reasonable doubt.

Moreover, Control Council Law No. 10 does not provide that
remaining in office after receiving knowledge that someone in the
government has committed a crime is in itself a crime, and the
indictment makes no such charge. It is not a crime and it does not
in itself prove any other crime. Nor can it properly be allowed to
sustain a conviction, or motivate a conviction on some other
- ground.

In order to comply with the letter and spirit of what has been
heretofore stated, we must put out of mind entirely the fact that
these defendants were recently members of a regime which we
thoroughly disliked and with which we were recently at war, and
that some of them have uttered offensive sentiments against our
. country, its leaders, and its troops. We must put out of mind
entirely all the crimes of their compatriots in which they took no
part. We must disregard all the evidence of such crimes and the
horrible details and pictures presented here in connection there-
with, all of which are inflammatory in character and likely to
arouse passion and prejudice. The men in this dock must be tried
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and judged on what they did, and not on what somebody else did.
They must be tried solely on the evidence relating to the particular
crimes charged against them. They must be judged on fair and
impartial consideration of all the evidence relating to their guilt,
and not on the personal beliefs of members of the Tribunal, which
are not established by the evidence beyond a reasonable doubt.
There must be no assumption on the part of the Tribunal that it
knows more about the faets than is thus established by the evi-
dence. Such detachment from all of these irrelevant and inflam-
matory matters, and such devotion to the essentials of a fair and
proper trial must be achieved, if justice is to be done.

If there be those who regard such an approach with disfavor, let
them take comfort in the fact that it represents not only the law
applicable to the Tribunals, but the ideals of justice of the people
of the nation which sponsors these trials, and that a vast majority
of those people would feel betrayed if convictions were based on
any lesser standard.

Moreover, they should reflect on the fact that if these trials have
a reason for existence, it is to encourage respect for the rules
applicable to warfare. Such encouragement comes quite as much
in freeing from punishment those who are not shown to have will-
fully, knowingly, and with criminal intent violated these rules as
it does in punishing those who have so violated them. Any sug-
gestion of constructive or collective guilt, no matter how disguised,
would, of course, punish those who did not individually and
personally violate the rules equally with those who did, and thus
destroy not only respect for the rules but also the whole legitimate
purpose of the trials.

Any other approach to these trials or purpose in pursuing them
could not have respect for law and justice as its object.

It has seemed to me not only proper but necessary to refer in
this separate opinion to the arguments and contentions in behalf
of conviction hereinabove discussed because of the light they may
cast on many of the convictions contained in the Tribunal’s judg-
ment. Many of these convictions are incomprehensible to me
except as viewed in the light of such arguments and similar lines
of reasoning. Unfortunately the opinion, long as it is, reveals little
of the process of legal reasoning which sustains the conclusion.
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3. GENERAL ORDER OF THE TRIBUNAL ON DEFENSE
MOTIONS FILED AFTER THE JUDGMENT*

MILITARY TRIBUNALS
TRIBUNAL IV

United States of America
V8. ORDER
Ernst von Weizsaecker, et al.
GENERAL

The defendants von Weizsaecker, Steengracht von Moyland,
Keppler, Woermann, Ritter, Veesenmayer, Lammers, Stuckart,
Darré, Dietrich, Berger, Schellenberg, Schwerin von Krosigk,
Puhl, Koerner, Pleiger, Kehrl, and Rasche have filed individual
motions for correction of alleged errors of law and fact contained
in the Tribunal’s judgment. The defendant Bohle filed but has
since abandoned a like motion.

In dealing with these motions, the Tribunal has had constantly
in mind the diversity of the charges of criminality included in the
indictment, the number of defendants involved, the numerous and
intricate questions of law and fact necessarily to be considered and
determined, the length of the record to be considered, and the
absence of any appellate procedure.

It felt that notwithstanding any diligence which it might exer-
cise, the possibility of error was present. To the end that justice
shall be done and errors of fact and law corrected, it entered an
order permitting the defendants to file motions calling attention to
any alleged errors in its judgment.

The defendants have availed themselves of the right thus
accorded them, and it becomes necessary for the Court to consider
motions (which in the aggregate cover several hundred pages),
which represent most of the contentions which were presented by
their original briefs. We have painstakingly considered them and
have re-addressed ourselves to the record to determine whether
and where the Tribunal may have erred. In limine certain general
observations should be made. It is not the function or within the
power or jurisdiction of these Tribunals to consider political con-
siderations or exercise either pardoning power or executive clem-
ency. Its jurisdiction is to find the facts and apply the law as it

" conceives it to be. In proper cases where conviction becomes
necessary extenuating circumstances may be considered in deter-
mining the sentence to be passed. Should it proceed otherwise,

*U.8. vs. Ernst von Weizsaecker, et al, Case 11, section XVIII C, volume XIV, this series.
. Concerning the provision of the Tribunal in the Ministries case for post-trial motions alleging
errors of fact and law in the judgment of the Tribunal, see section XXVIIL.

113



the Tribunal would exceed its jurisdiction and invade fields which
belong exclusively to the executive branch of the military
government.

In considering the defense motions which have been interposed, -
the Tribunal makes no claim to infallibility, either as to past or
present determinations. Of necessity, it must be content, when
after a careful consideration of the questions involved, it arrives at
maturely considered conclusions. Many of the errors asserted
depend upon the evaluation of disputed testimony and the accept-
ance or rejection of testimony, either documentary or oral. This,
however, is not a novel situation. In all litigation, criminal or
civil, the triers of facts, whether juries or judges, do not act in
vacuo. They do not and should not count witnesses but weigh
evidence. Evidence is judged by its inherent probabilities or
improbabilities, the bearing, demeanor, frankness of witnesses,
contradictory evidence, together with other indicia of truth or
falsity.

There are no mathematical, mechanical, or scientific formulae
which can be applied in determining where the truth lies, Where
the determination of fact affects, as it does here, the liberty or
reputation of a defendant, the responsibility of decision is a heavy
one, but neither difficulty of determination nor possibility of error
relieves the triers of fact of the duty of declaring the truth as
they see it. In exercising these funections, we do not, as judges,
abandon our experience and knowledge as men, and we apply the
same tests which as practical men we would in reaching con-
clusions upon which we would be willing to base a decision in our
own most serious affairs of life. There is not and never has been
a formula of precision. Proof of guilt beyond a reasonable doubt
does not involve mathematical demonstration nor proof beyond
fanciful or factious doubt. It is proof to a moral but not a mathe-
matical certainty.

The judgment of the Tribunal made no pretense of quoting or
referring to all evidence regarding a particular point, and the
failure to discuss the testimony of any witness or witnesses or par-
ticular exhibits does not indicate that such evidence has been

disregarded.

In determining these motions we have examined, not only the
briefs and arguments offered in support thereof, but the testimony
relating to the defendants’ participation in the matters involved
and the testimony offered in defense. The orders which we have
entered represent conclusions and determinations arrived at only
after meticulous consideration of the issues. Neither in the orders
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nor the memoranda is it possible to cite all the evidence relied on
for conviction or offered in defense.

We have made gpecific orders disposing of each of these motions,
and what is said in this order is by reference made a part of the
crders and memoranda concerning each of these motions.!

Dated this 12th day of December 1949

[Signed] WiLLIAM C. CHRISTIANSON
Presiding Judge

[Signed] ROBERT F. MAGUIRE
Judge

N. High Command—Statements from the Judgment®

PRESIDING JUDGE YOUNG: The trial began 5 February 1948, and
the prosecution’s case was substantially completed on 5 March, at
which time a recess was taken until 12 April 1948 to enable coun-
sel to prepare their defense, then resumed and completed on 13
August 1948. Each defendant has been represented by German
lawyers of his own selection who have conducted the defense with
great ability, energy, and zeal.

A huge mass of evidence has been submitted in behalf of the
prosecution and defense. The trial was conducted in two lan-
guages—English and German—and all documents submitted were
duly translated and given counsel. The defense was also furnished
with photostat copies of the original captured documents.

The prosecution’s case, including those introduced on cross-
examination and rebuttal, was made in part by the introduction of
1,778 documents, the vast majority of which were taken from Ger-
man records and documents captured by the Allied armies. The
defendants complained that the context of many of these docu-
ments was necessary to their proper understanding and evaluation
" and that other documents would tend to explain or refute any
inference of eriminality that might be drawn from the documents
relied upon by the proseeution. The defendants requested that
they be supplied with additional material for their defense speci-
fied by them in their application. To this end the Tribunal ordered
the Secretary General to procure such thereof as it was possible to
. procure, and as a result of this order there were procured from
Washington 1,503 document folders which filled 37 footlockers.

1 The individual orders and memorandums are reproduced in section XVIII D, volume XIV,
this series.

2U.S. 8. Wilhelm von Leeb, et al., Case 12, volume XI, this series, pages 466, 467, 480, 483,
and 484.
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These the defense counsel and the defendants were permitted to
examine and they have used such thereof as they deemed necessary
in the presentation of their case either as new evidence or to sup-
plement and explain the documents introduced by the prosecution.

The material used for such purpose by the defendants was taken
from 259 different document folders and comprised 2,058 pages
which were photostated and used as exhibits in the case. Such
material was received at different times. The first shipment from
Washington was received on 10 April and the last on 27 May 1948,
The case was not closed for the taking of testimony until 6 August
1948. In addition the defense counsel and the defendants were
allowed access to all of the captured records and documents not
yet sent over to the United States and still stored in the Court
Archives in Nuernberg for the purpose of using such portions
thereof as they might deem material. The defendants introduced
a total of 2,130 documents and affidavits as exhibits in the presen-
tation of their defense. The transcript of the record contains
10,000 pages.

Insofar as lay within its power, the Tribunal directed and aided
in procuring all the witnesses that defense counsel requested, that
their testimony might be heard in open court.

One hundred sixty-five witnesses were ordered summoned for
the defendants. One hundred five of those summoned it was pos-
sible to procure, and they were brought to Nuernberg and were
available for the defendants to call to the witness stand. Of these,
only 80 in fact were called by the defendants. That so many of
those requested were in fact procured is a tribute to the efficiency
and to the cooperation that the administrative officers of the court
have rendered in this trial.

% * *® * * * *

JUDGE HARDING: There is no doubt of the criminality of the
acts with which the defendants are charged. They are based on
violations of international law well recognized and existing at the
time of their commission. True, no court had been set up for the
trial of violations of international law. A state having enacted a
criminal law may set up one or any number of courts and vest
each with jurisdiction to try an offender against its internal laws.
Even after the crime is charged to have been committed we know
of no principle of justice that would give the defendant a vested
right to a trial only in an existing forum. In the exercise of its
sovereignty the state has the right to set up a tribunal at any time
it sees fit and confer jurisdiction on it to try violators of its erim-
inal laws. The only obligation a sovereign state owes to the violator
of one of its laws is to give him a fair trial in a forum where he
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may have counsel to represent him-—where he may produce wit-
nesses in his behalf, and where he may speak in his own defense.
Similarly, a defendant charged with a violation of international
law is in no sense done an injustice if he is accorded the same
rights and privileges. The defendants in this case have been ac-
corded those rights and privileges.

* * * * * » *

Controlling Principles in Trial

JUDGE HARDING: The proper attitude to be observed in ap-
proaching a case of the character of the one before the Tribunal
is so well stated by Judge Anderson in his concurring opinion in
Case No. 10, the United States vs. Alfried Krupp, et al., that we
set it forth, omitting only such portions as had particular applica-
tion to that case, as a statement of the principles that we deem
controlling in the approach to the instant case. Therein he said:
[At this point the judgment quoted most of the statement from Presiding
Judge Anderson’s concurring opinion in the Krupp case which is reproduced
in section VI L 2.]

To the above we add that the burden rests upon the prosecution
to present evidence that satisfies the Tribunal of the guilt of the
defendants beyond a reasonable doubt. This rule also we have
adhered to in arriving at our judgment. Where there was
ambiguity in the testimony or uncertainty as to the defendants’
connection with the transactions relied upon to establish their
guilt, we have followed the well-recognized principle of criminal
law and have accorded to the defendants the benefit of the doubt.
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VIl. HANDLING OF LANGUAGE PROBLEMS ARIS-
ING BECAUSE OF THE BILINGUAL OR MULTI-
LINGUAL NATURE OF THE NUERNBERG TRIALS

A. Introduction

In all 18 Nuernberg trials it was mandatory that the proceed-.
ings be conducted in a language understood by the defendants and
their counsel, as well as in the language of the members of the
tribunal and of the prosecution staff. Occasionally witnesses tes-
tified in still other languages. Thus, from the beginning, the
Nuernberg trials involved formidable problems of translation as
well as the concurrent reproduction for the record of materials in
two or more languages. Since such language problems touch
upon or overlap nearly every aspect of the trials, this topic is
treated at this early point in a section containing general illustra-
tive materials. The problem, however, will recur throughout
many of the later sections.

The Multilingual Nature of the IMT Trial

The proceedings of the IMT trial were conducted in four lan-
guages: English, French, Russian, and German (see Article 25,
Charter of the IMT, reproduced in section I C, and the judgment
of the IMT, Trial of the Major War Criminals, op.cit., vol. I, p.
172). When a witness testified in a language other than the four
basic languages, his testimony was simultaneously translated into
each of the four basic languages. How diserepancies in the text of
basic documents were corrected in connection with the IMT trial
is indicated by the “Protocol Rectifying Discrepancy in text of
Charter” of 6 OQOctober 1945 (p. 17); and by the “Motion of
the Prosecution for Correcting Discrepancies in the Indictment”
which was granted by the IMT on 7 June 1946 (see Trial of the
Major War Criminals, op.cit., vol. I, p. 93).

The daily court sessions before the IMT were conducted by
means of simultaneous interpretation of the proceedings and a
complex electrical sound system by which any participant in the
sessions could adjust his earphones to a particular “channel” so as
to hear the proceedings in any one of the four languages or so as
to hear the original language spoken. The original language was
heard on channel 1, technically called the “verbatim channel,”
which was connected with the microphones placed on the bench,
at the podium from which counsel spoke, and before the witness
box. With the use of an electrical sound recording instrument
attached to channel 1 the original language spoken in the court-
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room was recorded on disks or records which could later be played
back in the same manner as a phonograph record. This provided
a means for checking the accuracy of the translation by the inter-
preters as well as for settling any disputes as to what transpired
in open session. The entire sound system was operated by pers-
onnel of the United States Army Signal Corps. As a whole, this
system of simultaneous interpretation and sound recording of the
IMT proceedings worked remarkably well. The same general
system was later adopted by the United Nations Organization.

One of the greatest translation problems in the IMT trial was
afforded by the mass of captured German documents upon which
the prosecution sought to rely. The available translation staff was.
not ample so that all these documents could be translated in
advance of the court sessions and certified translations made avail-
able in English, French, and Russian. The IMT met this problem
by ruling that either certified translations had to be offered at the
time a document was offered as an exhibit or else counsel wishing
to rely upon the document had to read the portions relied upon into
the record in open court, translation then being accomplished by
means of the simultaneous interpretation system. TUnder this
second alternative the judges heard in their respective languages
the parts of documents upon which counsel sought to rely, and
the official daily transeript in the four languages recorded these
parts as a permanent record. Defense counsel, having access to
copies of the entire German document, could later refer to parts
not quoted by the prosecution. Thus the official transcript of the
daily proceedings in the English, French, and Russian languages
contained translations of much of the documentary evidence which
would have ordinarily appeared in document books containing
translations of the documentary exhibits. Many of the most basic
documents were, however, translated in full into the three other
basic languages of the trial, in which event there was no require-
- ment that the relevant contents be read in open session. With
respect to documents put in evidence, the IMT stated in its judg-
ment: “Copies of all the documents put in evidence by the prose-
cution have been supplied to the defense in the German language.”
(Trial of the Major War Criminals, op. cit., vol. I, p. 172.)

The Bilingual Nature of the Last Twelve Trials

The language problem in the twelve Nuernberg trials subse-
quent to the IMT trial was much less troublesome, since these pro-
ceedings had only to be conducted in two languages instead of
four., Dr. Howard H. Russell, the last Secretary General of the
Tribunals, stated the following in his “Interim Report” to the
United States High Commissioner for Germany (sec. VIII E) :
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“The judges and the prosecution were Americans; the defen-
dants were Germans; and the defense counsel were both Ger-
mans and Americans, the Germans far outnumbering the
Americans. The courts were bilingual, with a system of com-
munication whereby interpreters provided immediate transla-
tions in court. Thus all persons in the courtroom could listen,
by means of earphones, to either the English or the German
version of anything which was being said in either language.
Daily court transcripts were prepared in mimeographed form,
as taken by court reporters in both the English and German
languages.”

As in the IMT case, the original language of the proceedings was
recorded on disks and later, on special tapes. A special section
(Sound-Reviewing Section, Interpreters Branch) checked the
initial stenographic record against the sound records. Any cor-
rections noted were thereafter incorporated in the official trans-
cript before it was published in mimeographed form.

Document Books

“Document books” were as much the stock in trade of the
Nuernberg trials as the daily transeript of the proceedings. The
numbers of exhibits introduced in the various trials ran from
several hundred to several thousand. Reference to the documen-
tary evidence was facilitated immensely by the use of bound
mimeographed copies of the documents in both English and Ger-
man. Since most of the documents and affidavits were in the Ger-
man language, the German document books were overwhelmingly
made up of copies of German documents, whereas the English
document books for the most part contained translations. Where
the original language of the document was English, the situation
was reversed. Where the document was in a different language
than English or German, a translation appeared in both the
English and the German document books. Counsel for the prose-
cution or the defense, as the case may be, determined the order of
the documents in the respective document books and were allowed
to make a self-serving “index” to each document book which iden-
tified each document, stated counsel’s purpose in offering it, or
otherwise described its contents in summary form. The docu-
ments in the document book were later assigned exhibit numbers
in open court as the individual exhibits were offered. Copies of
documents introduced during cross-examination or which were
not processed in time for inclusion in the appropriate document
book were circulated separately and generally referred to as “loose
documents” or supplements to particular document books.
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A later subdivision of this volume on “Court Archives” (seec.
VIII H) deals in considerable detail with the maintenance of
official records of all kinds. The present section contains the fol-
lowing materials: the applicable provisions of Ordinance No. 7
on the conduet of the trial in a language understood by the defen-
dant (subsec. B) ; the applicable provisions of the Uniform Rules
of Procedure of the Nuernberg Military Tribunals as revised to
8 January 1948 (subsec. C) ; two affidavits by officials concerned
with the processing of captured German documents which were
used in the trials (subsec. D) ; a statement from the beginning of
the case in chief of the prosecution in the Medical case as to the
authentication of documents, the use of document books, and
related matters (subsec. E) ; representative certificates of transla-
tion for individual documents or for whole document books (sub-
sec. F) ; and various representative extracts from the record of
several of the trials, such as motions, answers, stipulations, and
orders of the Tribunals, which treat of the correction of transla-
tion errors (subsec. G).

The English-German dictionaries available at the time of the
trials were not always adequate to assure a uniform and accurate
translation of many words, terms, and titles, particularly because
many terms and titles were newly created during the Nazi regime
and therefore had not found their way into standard reference
works. For this and other reasons a number of glossaries were
drawn up on the spot in Nuernberg and published in mimegraphed
form for staff use. See, for example, the “Glossary—Some Ger-
man Terms and Expressions used in Connection with Case 11” in
the “Basic Information” in the Ministries case, reproduced in sec-
tion IV B, volume XII, this series. The editor of the International
Military Tribunal Record, Mr. Lawrence Deems Egbert, after his
Nuernberg experiences, published a law dictionary in English,
Spanish, French, and German, entitled “Law Dictionary: English
—LEspafiol —Francais—Deutsch” (Falon, New York, 1949). This
is the first law dictionary of its kind and it was not available at
the time of the Nuernberg trials.

B. Provisions of Article IV (a) and (b), Ordinance

No. 7

Article IV
In order to ensure fair trial for the defendants, the following
Procedure shall be followed :
_(a) A defendant shall be furnished, at a reasonable time before
hig trial, a copy of the indictment and of all documents lodged with
999389—53——10
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' the indietment, translated into a language which he understands.
The indictment shall state the charges plainly, concisely and with
sufficient particulars to inform defendant of the offenses charged.
(b) The trial shall be econducted in, or translated into, a lan-
guage which the defendant understands.
Comparable provisions of the Charter of the IMT are the
following:

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the

following procedure shall be followed:

(a) The Indictment shall include full particulars specifying in
detail the charges against the Defendants. A copy of the
Indietment and of all the documents lodged with the Indict-
ment, translated into a language which he understands, shall
be furnished to the Defendant at a reasonable time before the
Trial.

* * * * L L L
V. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL
* * * * * * *

Article 25. All official documents shall be produced, and all court
proceedings conducted, in English, French and Russian, and in
the language of the defendant. So much of the record and of the
proceedings may also be translated into the language of any
country in which the Tribunal is sitting, as the Tribunal considers
desirable in the interests of justice and public opinion.

C. Applicab|e Provisions of Rules 2, 10, |3.' 17, and
I8 of the Uniform Rules of Procedure as Revised to
8 January 1948%

Rule 2. Languages in which Pleadings, Documents, and Rules
shall be Transcribed

When any Rule of Procedure adopted by Military Tribunal
directs or requires that a defendant in any position before
the Tribunal shall be furnished with-a copy of any pleading, docu-
ment, rule, or other instrument in writing, such rule shall be
understood to mean that such defendant shall receive a true and
correct copy of such pleading, document, rule, or other instru-
ment, written in the English language, and also a written transla-
tion thereof in a language which the defendant understands.

*The full text of the Uniform Rules of Procedure, revised to 8 January 1948, is reproduced
in section V.
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Rule 10. Motions and Applications (except for witnesses and
documents)

* * » » » * *

(b) When any such motion, application or other request is filed
by the prosecution there shall be filed therewith five copies in
English and two copies in German; when filed by the defense there
shall be filed therewith one copy in German to which shall be added
by the Secretary General eight copies in English.

(¢) The Secretary General shall deliver a translated copy of
such motion, application, or other request to the adverse party
and note the fact of delivery, specifying the date, hour, and place,
upon the original.

* * % * ® ® *

Rule 18. Records, Exhibits, and Documents

* * * * * * *

(b) Documentary evidence or exhibits may be received in the
language of the document, but a translation thereof into a lan-
guage understood by the adverse party shall be furnished to such
party.

* * % * * * *

Rule 17. Prosecution to File Copies of Exhibits — Time for
Filing

The prosecution, not less than 24 hours before it desires to offer
any record, document, or other writing in evidence as part of its
case in chief, shall file with the Defendants’ Information Center
not less than one copy of each record, document, or writing for
each of the counsel for defendants, such copy to be in the German
language. The prosecution shall also deliver to Defendants’ Infor-
mation Center at least four copies thereof in the English language.

Rule 18. Copies of All Exhibits to be Filed with Secretary General

When the prosecution or any defendant offers a record, docu-
ment, or other writing or a copy thereof in evidence, there shall be
.delivered to the Secretary General, in addition to the original of
ﬂ.le document or other instrument in writing so offered for admis-
Slon in evidence, six copies of the document. If the document is
Written or printed in a language other than the English language,
there shall also be filed with the copies of the document abave
.referred to, six copies of an English translation of the document.
If such document is offered by any defendant, suitable facilities
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for procuring English translations of that document shall be made
available to the defendant.

D. Captured German Documents—Discovery, Regis-‘
tration, Reproduction of Copies, Safekeeping

I. THE "COOGAN AFFIDAVIT"

Affidavit of Major William H. Coogan, Chief of the Documenta-
tion Division, Office of the United States Chief of Counsel, 19
November 1945 ; concerning the Procurement, Analysis, Preserva-
tion, Reproduction, and Translation of German Documents Cap-
tured in the American and British Zones of Occupation*

19 November 1945

I, Major Wiliam H. Coogan, 0—455814, QMC., a commissioned
officer of the Army of the United States of America, do hereby
certify as follows:

1. The United States Chief of Counsel in July 1945 charged the
Field Branch of the Documentation Division with the responsi-
bility of collecting, evaluating and assembling documentary evi-
dence in the European Theater for use in the prosecution of the
major Axis war criminals before the International Military Tri-
bunal. I was appointed Chief of the Field Branch on 20 July 1945.
I am now the Chief of the Documentation Division, Office of United
States Chief of Counsel.

2. I have served in the United States Army for more than four
years and am a practicing attorney by profession. Based upon
my experience as an attorney and as a United States Army officer,
I am familiar with the operation of the United States Army in
connection with seizing and processing captured enemy documents.
In my capacity as Chief of the Documentation Division, Office of
the United States Chief of Counsel, I am familiar with and have
supervised the processing, filing, translation, and photostating of
all documentary evidence for the United States Chief of Counsel.

3. Ag the Army overran German occupied territory and then
Germany itself, certain specialized personnel seized enemy docu-
ments, books, and records for information of strategic and tactical
value. During the early stages such documents were handled in
bulk and assembled at temporary centers. However, after the
surrender of Germany, they were transported to the various docu-

*This affidavit was introduced in evidence as Exhibit WSA-1 in the IMT trial and as
a separate exhibit in each of the later Nuernberg trials.
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ment centers established by Army Headquarters in the United
States Zone of Occupation. In addition to the documents actually
assembled at such document centers, Army personnel maintained
and secured considerable documents in situ at or near the places of
discovery. When such documents were located and assembled they
were cataloged by Army personnel into collections, and records
were maintained which disclosed the source and such other infor-
mation available concerning the place and general circumstances
surrounding the acquisition of the documents.

4. The Field Branch of the Documentation Division was staffed
by personnel thoroughly conversant with the German language.
Their task was to search for and select captured enemy documents
in the European Theater which disclosed information relating to
the prosecution of the major Axis war criminals. Officers under
my command were placed on duty at various document centers
and also dispatched on individual missions to obtain original docu-
ments, When documents were located, my representatives made
a record of the circumstances under which they were found and
all information available concerning their authenticity was
recorded. Such documents were further identified by Field Branch
pre-trial serial numbers, assigned by my representatives who -
would then periodically dispatch the original documents by courier
to the Office of the United States Chief of Counsel.

5. Upon receipt of these documents they were duly recorded and
indexed. After this operation, they were delivered to the Screen-
ing and Analysis Branch of the Documentation Division of the
Office of the United States Chief of Counsel, which Branch
re-examined such documents in order to finally determine whether
or not they should be retained as evidence for the prosecutors.
This final screening was done by German-speaking analysts on the
staff of the United States Chief of Counsel. When the document
passed the screeners, it was then transmitted to the document
room of the Office of United States Chief of Counsel, with a cover-
ing sheet prepared by the screeners showing the title or nature of
the document, the personalities involved, and its importance. In
the document room, a trial identification number was given to each
document or to each group of documents, in cases where it was
desirable for the sake of clarity to file several documents together.

6. United States documents were given trial identification num-
bers in one of five series designated by the letters: “PS,” “L,”
‘R,” “C,” and “EC,” indicating the means of acquisition of the
documents. Within each series documents were listed numerically.

7. After a document was so numbered, it was then sent to a
German-speaking analyst who prepared a summary of the docu-
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ment with appropriate references to personalities involved, index
headings, information as to the source of the document as indi-
cated by the Field Branch, and the importance of the document to
a particular phase of the case. Next, the original document wag
returned to the document room and then checked out to the photo-
stating department, where photostatic copies were made. Upon
return from photostating, it was placed in an envelope in one of
several fireproof safes in the rear of the document room. One of
the photostatic copies of the document was sent to the translators;
thereafter leaving the original itself in the safe. A commissioned
officer has been, and is, responsible for the security of the docu-
ments in the safe. At all times when he is not present the safe ig
locked and a military guard is on duty outside the only door. If
the officers preparing the certified translation, or one of the officers
working on the briefs, found it necessary to examine the original
document, this was done within the document room in the sections
set aside for that purpose. The only exception to this strict rule
has been where it has been occasionally necessary to present the
original document to the defendants for examination. In this case,
the document was entrusted to a responsible officer of the prosecu-
tion staff.

8. All original documents are now located in safes in the docu-
ment room, where they will be secured until they are presented by
the prosecution to the court during the progress of the trial.

9. Some of the documents which will be offered in evidence by
the United States Chief of Counsel were seized and processed by
the British Army. Also, personnel from the Office of the United
States Chief of Counsel and the British War Crimes Executive
have acted jointly in locating, seizing, and processing such
documents.

10. Substantially the same system of acquiring documentary
evidence was utilized by the British Army and the British War
Crimes Executive as that hereinabove set forth with respect to the
United States Army and the Office of the United States Chief of
Counsel.,

11. Therefore, I certify in my official capacity as hereinabove
stated, to the best of my knowledge and belief, that the documents
captured in the British Zone of Operations and Occupation, which
will be offered in evidence by the United States Chief of Counsel,
have been authenticated, translated, and processed in substantially
the same manner as hereinabove set forth with respect to the
operations of the United States Chief of Counsel.

12. Finally, 1 certify, that all documentary evidence offered by
the United States Chief of Counsel, including those documents
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from British Army sources, are in the same condition as captured
by the United States and British Armies; that they have been
translated by competent and qualified translators; that all photo-
static copies are true and correct copies of the originals and that
they have been correctly filed, numbered, and processed as above
outlined.
[Signed] WIiLLIAM H. CO0GAN
Major, QMC
0-455814

2. THE "NIEBERGALL AFFIDAVIT" *

Affidavit of Fred Niebergall, Chief of the Document Control
Branch, Evidence Division, Office United States Chief of Counsel
for War Crimes, concerning further procedures adopted after the
IMT trial in the Procurement, Analysis, Preservation, Reproduc-
tion, and Translation of Captured German Documents.

3 December 1946

I, Fred Niebergall, A.G.0. D-150636, of the Office of Chief of
Counsel for War Crimes, do hereby certify as follows:

1. I was appointed Chief of the Document Control Branch, Evi-
dence Division, Office of Chief of Counsel for War Crimes, (herein-
after referred to as “OCC”) on 2 October 1944,

2. I have served in the United States Army for more than 5
years, being discharged as a 1st Lieutenant, Infantry, on 29
October 1946. I am now a reserve officer with the rank of 1st
Lieutenant in the Army of the United States of America. Based
upon my experience as a United States Army Officer, I am familiar
with the operation of the United States Army in connection with
seizing and processing captured enemy documents. I served as
Chief of Translations for OCC from 29 July 1945 until December
1945, when I was appointed liaison officer between Defense Coun-
sel and Translation Division of OCC and assistant to the executive
officer of the Translation Division. In my capacity as Chief of the
Document Control Branch, Evidence Division, OCC, I am familiar
with the processing, filing, translation, and photostating of docu-
mentary evidence for the United States Chief of Counsel.

3. As the Army overran German occupied territory and then
‘Germany itself, certain specialized personnel seized enemy docu-
ents, records, and archives. Such documents were assembled in
temporary centers. Later fixed document centers were established
in Germany and Austria where these documents were assembled

—_—_
- “This affidavit was introduced as an exhibit in each of the 12 Nuernberg trials subsequent to
the IMT trial,
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and the slow process of indexing and cataloging was begun. Cer-
tain of these document centers have since been closed and the
documents assembled there sent to other document centers.

4. In preparing for the trial before the International Military-
Tribunal (hereinafter referred to as “IMT”) a great number of
original documents, photostats, and microfilms were collected at
Nuernberg, Germany. Major Coogan’s affidavit of 19 November
1945 describes the procedures followed. Upon my appointment as
Chief of the Document Control Branch, Evidence Division, OCC,
I received custody, in the course of official business, of all these
documents except the ones which were introduced into evidence in
the IMT trial and are now in the IMT Document Room in Nuern-
berg. Some have been screened, processed, and registered in
accordance with Major Coogan’s affidavit. The unregistered
documents remaining have been screened, processed, and regis-
tered for use in trials before Military Tribunals substantially in
the same way as described below.

5. In preparing for trials subsequent to the IMT trial personnel
thoroughly conversant with the German language were given the
task of searching for and selecting captured enemy documents
which disclosed information relating to the prosecuticn of Axis
war criminals. Lawyers and research analysts were placed on
duty at various document centers and also dispatehed on individual
missions to obtain original documents or certified photostats
thereof. The documents were screened by German-speaking
analysts to determine whether or not they might be valuable as
evidence. Photostatic copies were then made of the original docu-
ments and the original documents returned to the files in the docu-
ment centers. These photostatic copies were certified by the
analysts to be true and correct copies of the original documents.
German-speaking analysts either at the document center or in
Nuernberg, then prepared a summary of the document with appro-
priate references to personalities involved, index headings, infor-
mation as to the source of the document, and the importance of the
documents to a particular division of OCC.*

6. Next, the original document or certified photostatic copy was
forwarded to the Document Control Branch, Evidence Division,
OCC. Upon receipt of these documents, they were duly recorded
and indexed and given identification numbers in one of six series
designated by the letters: “NO,” “NL” “NM,” “NOKW,” “NG,”

*Concerning the division into which the Office, United States Chief of Counsel was organized,
see “Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials Under
Control Council Law No. 10” by Telford Taylor, Brigadier General, U.S.A., Chief of Counsel for
War Crimes (U.S. Government Printing Office, Washington 25, D. C., 15 August 1949).
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and “NP,” indicating the particular Division of OCC which might
be most interested in the individual documents. Within each series
documents were listed numerically.

7. In the case of the receipt of original documents, photostatic
copies were made. Upon return from the photostat room, the
original documents were placed in envelopes in fireproof safes in
the document room. In the case of the receipt of certified photo-
static copies of documents, the certified photostatic copies were
treated in the same manner as original documents.

8. All original documents or certified photostatic copies treated
as originals are now located in safes in the document room, where
they will be secured until they are presented by the prosecution to
a court during the progress of a trial.

9. Therefore, I certify in my official capacity as hereinabove
stated, that all documentary evidence relied upon by OCC is in
the same condition as when captured by military forces under the
command of the Supreme Commander, Allied Expeditionary
Forces; that they have been translated by competent, gualified
translators; that all photostatic copies are true and correct copies
of the originals, and that they have been correctly filed, numbered,
and processed as above outlined.

[Signed] FRED NIEBERGALL
Chief of Document Control Branch
Evidence Division, OCC

E. Practice in the Presentation and Offer of Documents
—Statement of the Prosecution in the Medical Case

Statement by the Prosecution in the Medical case, 10 December

1946, Concerning the Procurement and Processing of Captured

_German Documents and the Proposed Method of the Presentation
and Offer of Documents by the Prosecution!

Official Transcript of the American Military Tribunal in the matter of the
United States of America against Kar] Brandt, et ol., defendants, sitting at
Nuernberg, Germany, on 10 December 1946, 0930-1430, Justice Beals,
presiding,?

THE MARSHAL: The honorable judges of Military Tribunal L.
‘Military Tribunal I is now in session. God save the United States

1 This statement was made by the prosecution at the beginning of its case in chief, i.e., just
following its opening statement and just before it began the introduction of evidence, Similar
ttatements were made by the prosecution in the other trials. This statement is an extract from
the mimeographed transcript, U.S. vs. Karl Brandt, et al.,, Case 1, pages 75-83.

20n the first page of transcript for each daily session a caption such as this appeared.
Ordinarily such formal matters will be omitted from extracts from the transcript which are
reproduced bereinafter.
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of America and this Honorable Tribunal. There will be order in
the courtroom.

PRESIDING JUDGE BEALs: Will the Marshal ascertain if the
defendants are all present. '

THE MARSHAL: May it please Your Honor, all defendants are
present in the courtroom.

PRESIDING JUDGE BEALS: Secretary General, will you note for
the record the presence of the defendants in the courtroom.

The prosecution may proceed.

MR. MCHANEY: May it please the Tribunal:

Before any evidence is presented, it is my purpose to show the
process whereby documents have been procured and processed in
order to be presented in evidence by the United States. I shall also
describe and illustrate the plan of presenting documents to be fol-
lowed by the prosecution in this case.

When the United States Army entered German territory it had
specialized military personnel whose duties were to capture and
preserve enemy documents, records, and archives.

Such documents were assembled in temporary document cen-
ters. Later each Army established fixed document centers in the
United States Zone of Occupation where these documents were
assembled and the slow process of indexing and cataloging was
begun. Certain of these document centers in the United States
Zone of Occupation have since been closed and the documents as-
sembled there sent to other document centers.

When the International Military Tribunal was set up, field
teams under the direction of Major William H. Coogan were or-
ganized and sent out to the various document centers. Great
masses of German documents and records were screened and ex-
amined. Those selected were sent to Nuernberg to be processed.
These original documents were then given trial identification num-
bers in one of five series designated by the letters: “PS,” “L,”.
“R,” “C,” and “EC,” indicating the means of acquisition of the
documents. Within each series, documents were listed numer-
ically.

The prosecution in this case shall have occasion to introduce in
evidence documents processed under the direction of Major Coo-
gan. Some of these documents were introduced in evidence before
the IMT and some were not. As to those which were, this Tribunal
is required by Article IX of Ordinance No. 7 to take judicial no-
tice thereof. However, in order to simplify the procedure, we will
introduce photostatic copies of documents used in Case 1 before
the IMT to which will be attached a certificate by Mr. Fred Nie-
bergall, the Chief of our Document Control Branch, certifying
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that such document was introduced in evidence before the IMT
and that it is a true and correct copy thereof. Such documents have
peen and will be made available to defendants just as in the case
of any other document.

As to those documents under the direction of Major Coogan
which were not used in the case before the IMT, they are authenti-
cated by the affidavit of Major Coogan, dated 19 November 1945.
This affidavit served as the basis of authentication of substantially
all documents used by the Office of Chief of Counsel before the
IMT. It was introduced in that trial as Exhibit USA-1.
Since we will use certain documents processed for the IMT
trial, I would now like to introduce as Prosecution Exhibit 1
the Coogan affidavit,* in order to authenticate such documents. This
affidavit explains the manner in and means by which captured
German documents were processed for use in war crimes trials.
I shall not burden the court with reading it as it is substantially
the same as the affidavit of Mr. Niebergall to which I shall come
in a moment.

I have thus far explained the manner of authenticating docu-
ments to be used in this case which were processed under the di-
rection of Major Coogan. I now come to the authentication of doc-
uments processed not for the IMT trial, but for subsequent trials
such as this one. These documents are authenticated by the affi-
davit of Mr. Niebergall which I offer in evidence as Prosecution
Exhibit 2. Since this affidavit explains the procedure of process-
ing documents by the Office of Chief Counsel for war crimes, I
ghall read it in full:

[Here Mr. McHaney read the “Niebergall affidavit,” reproduced in full in
seetion VII D 2.]

The Niebergall affidavit is in substance the same as the Coogan
affidavit which was accepted by the International Military Tri-
bunal as sufficient authentication of documents used in Case 1.
However, in addition to these affidavits, the prosecution in this
case will attach to each document submitted in evidence, other
than self-proving documents such as affidavits signed by the de-
fendants, a certificate signed by an employee of the Evidence
Division of the Office of Chief of Counsel for War Crimes, reading,
for example, as follows:

“I, Donald Spencer, of the Evidence Division of the Office of
Chief of Counsel for War Crimes, hereby certify that the at-
tached document, consisting of one photostated page and en-

_ titled, ‘Letter from John Doe to Richard Roe, dated 19 June

*Reproduced in section VII D 1.
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1943, is the original of a document which was delivered to me in
my above capacity, in the usual course of official business, as a
true copy of a document found in German archives, records, and
files captured by military forces under the command of the
Supreme Commander, Allied Expeditionary Forces.

“To the best of my knowledge, information, and belief, the
original document is at the Berlin Document Center.”

So much for the authentication of documents to be presented
in this trial. I turn now briefly to the distribution of documents
which we will use. The prosecution made available to the Defend-
ants’ Information Center,* approximately a week ago, three photo-
static copies of the great bulk of the documents which will be
used in our case in chief. These documents are of course in Ger-
man. In addition, the prosecution has prepared document books in
both German and English which contain, for the most part,
mimeographed copies of the documents, arranged substantially in
the order in which they will be presented in this court. Each docu-
ment book contains an index giving document number, descrip-
tion, and page number. A space is also provided for writing in
the exhibit number.

Twelve official copies of the German document books will be filed
in the Defendants’ Information Center at least 24 hours prior to
the time that particular material will be introduced in court. In
addition, defense counsel will receive seven so-called unofficial
German document books, which will contain mimeographed copies
prepared primarily for the German press. Five official copies of
the German document books will be presented to the Tribunal —
that part should read six, Your Honor — one for each of the
Justices on the bench and one for the Secretary General. Two of
such document books will contain photostatic copies in order that
the Tribunal may from time to time refer to the original. Docu-
ment books will also be made available to the German interpreters
and court reporters.

The English document books will contain certified translations
of the documents in the German document books. The documents
will be numbered and indexed identically in both the English and
German versions. The Defendants’ Information Center will
receive four copies of the English document books at the same
time the corresponding German document book is delivered. A
representative group of the defense attorneys have agreed that
four of the English document books are sufficient to meet their
needs.

*For 8 summary of the activities of the Defendants’ Information Center, later called the
Defense Center, see “Final Report of the Defense Center,” seetion VIII G 1.
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The Tribunal will receive six English document books and suf-
ficient copies will also be made available to the interpreters and
court reporters. Copies of all documents introduced in evidence
will thereafter be made available to the press.

The prosecution will sometimes have occasion to use documents
which have just been discovered and are not in document books.
In such cases we will try to have copies in the Defendants’ Infor-
mation Center a reasonable time in advance of their use in court.
Now, I must point out to Your Honors, and I do so without any
embarrassment, that there will surely be some instances during
the course of this trial when the prosecution fails to comply with
one or the other of the court’s rulings in view of the fact that few
of our personnel were here to obtain experience and training in
the technicalities in the course of the case before the International
Military Tribunal, but be that as it may, we shall constantly
endeavor to present our case as fairly, as clearly, and as expe-
ditiously as is humanly possible.

The prosecution, when presenting a document in court, will
physically hand the original, or the certified photostatic copy
serving as the original, to the clerk of the Tribunal, and give the
document a prosecution exhibit number.

In the IMT trial, the usual practice, to which there were many
exceptions, was that only those documents or portions of docu-
ments which had been read aloud in court were considered to be
in evidence and part of the record. Now this was due to the fact
that the IMT trial was conducted in four languages and only
through that method were translations in all four languages
ordinarily available. However, the IMT Tribunal ruled several
times; for example, on 17 December 1945, (Trial of the Major
War Criminals, op. ¢it., volume IV, page 2) that documents which
had been translated into all four languages and made available
to defense counsel in the Defendants’ Information Center were
admissible in evidence without being read in full.

The prosecution believes that, under the circumstances of this
trial, which will be conducted in German and English only, and
with all the prosecution’s documents translated into German, it
Will be both expeditious and fair to dispense with the reading in
full of all documents or portions of documents. The prosecution
will read some documents in full, particularly in the early stages
of the trial, but will endeavor to expedite matters by summarizing
documents when possible, or otherwise calling the attention of the
Tribunal to such passages therein as are deemed important and
relevant,
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F. Certificates of Translation

I. EXAMPLE OF HEADING AND CERTIFICATE OF
TRANSLATION OF DOCUMENTS

TRANSLATION OF DOCUMENT NO — 2503
OFFICE OF CHIEF OF COUNSEL FOR WAR CRIMES

[This document was a letter from defendant Pohl to Heinrich Himmler,
dated 29 October 1948, enclosing “a report about the measures taken up to
now, with regard to the demolition of the ghetto in Warsaw.” The mimeo-
graphed translation shows that the transmittal letter was stamped by the
receiving office, Himmler’s personal staff, and that it contained “(initials
illegible) ” at the top. It was later determined that the “illegible’ part contained
the comment “good” followed by the initials “H.H.” for Heinrich Himmler,
Photographs of the four pages of this document are reproduced in volume V,
this series, pages 635-638, and the translation, with the addition of “[Hand-
written] good [Initials] H.H. [Heinrich Himmler],” appears on pages
628-630, volume V.]

CERTIFICATE OF TRANSLATION.

I, E. M. Redelstein, No. X-046289, hereby certify that I am
thoroughly conversant with the English and German languages,
and that the above is a true and correct translation of Document
NO-2503, 11 April 1947.

E. M. REDELSTEIN
No. X-046289

2. EXAMPLE OF CERTIFICATE OF TRANSLATION BY
SEVERAL TRANSLATORS OF A DOCUMENT BOOK CON-
TAINING TRANSLATIONS OF NUMEROUS DOCUMENTS

AMERICAN MILITARY TRIBUNAL
Case 11
DOCUMENT BOOK IV FOR DR. WOERMANN#*
Presented by: Dr. Alfred Schilf
[Defense Counsel]
Nuernberg

[Here follows the iranslation of an index, written by defense counsel,
identifying and describing the purpose of the offer of each document. Then
follows the translations of the individual documents.]

Document Book IV Woermann
CERTIFICATE OF TRANSLATION
23 June 1948
We, Brigitte Turk ETO No. 35130

*Ernst Woermann, a leading official of the German Foreign Office, was a defendant in the
Ministries Case, See volumes XII-XIV, this series.
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Eugene R. Kun
Patricia E. C. Wood
Julius J. Steuer
Anne Martin

Beryl C. Beswick
Alfred Rabl

Leonard J. Lawrence

nereby certify that we are duly appointed

AGO No.
ETO No.
AGO No.
ETO No.
ETO No.
AGO No.
ETO No.

D-429798
20139
A-442654
20144
20183
B-398081
20138

translators for the

German and English languages and that the above is a true and
correct translation of the Document Book IV Woermann.

Brigitte Turk

ETO No. 35130
Pages 1-7, 56, 57
Patricia E. C. Wood
ETO No. 20139
Pages 24-30, 45-49
Anne Martin

ETO No. 20144
Pages 38-44

Alfred Rabl

AGO No. B-398031
Pages 16-23

Eugene R. Kun

AGO No. D-429798
Pages 8-15, 58-61
Julius J. Steuer

AGO No. A-442654
Pages 31, 32, 35-37
Beryl C. Beswick
ETO No. 20183
Pages 50, 50a, 50b, 54
Leonard J. Lawrence
ETO No. 20138
Pages I-VII

G. Correction of Translations

|.HANDLING OF COMMUNICATION OF 9 FEBRUARY 1947,
BY COUNSEL FOR DEFENDANT HANDLOSER IN THE
MEDICAL CASE ALLEGING A TRANSLATION ERROR

a. COMMUNICATION FROM DEFENSE COUNSEL,
9 FEBRUARY 1947*

[Stamp] Filed:

To the Prosecution
Military Tribunal No. I
Nuernberg

9 February 1947
17 February 1947

Subject: Proceedings against Karl Brandt, et al.
Defense of Siegfried Handloser
During the proceedings of 28 January, Mr. McHaney made the

following statement.
2054 :

—_,———

I quote from the official transcript, page

*U.8. vs. Karl Brandt, et al., Case 1, Official Record, volume 3¢, page 1028.
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“December 1940.

“Protective vaccinations: Typhus, dysentery, combined vac-

cination.

“I would like to remark parenthetically that as early as Decem--

ber of 1940 they were interested in typhus vaccinations and the

Tribunal will recall that the so-called Commission on Typhus

met in December of 1941 and set up the experimental series,

which were carried during the following four years at Buchen-
wald.”

A comparison with the original text of the German book from
which the two first lines of the quotation are taken shows that not
the vaccination against typhus but against typhoid fever is
mentioned.

That means that the following parenthetical remarks of Mr.
McHaney are based again on the erroneous translation of the
German word “Typhus,” which in English means “typhoid fever,”
and has nothing whatever to do with the disease typhus, the
German name of which is “Fleckfieber.”

The conclusion drawn by Mr. McHaney “that they were inter-
ested as early as 1940 in typhus vacecinations” has no foundation
in the document to which the remark refers.

[Signed] DR. NELTE
Defense Counsel

b. COMMUNICATION OF PROSECUTION, 14 FEBRUARY
1947, AGREEING THAT TRANSLATION ERROR HAD
OCCURRED

Memorandum to: Mr. John R. Niesley, Legal Adviser,
Secretary General, Room 278
From: James M. McHaney, Room 208
Subject: Communication of Dr. Nelte, defense counsel for
Handloser, dated 9 February 1947*

14 February 1947

1. I have today received a copy of the above communication
delivered to the Secretary General, a copy of which is attached.

2. I have checked the original German text and it appears that
Dr. Nelte is quite correct. The German word “Typhus” was in-
correctly translated to read “Typhus,” whereas in fact it should
read “typhoid fever.”

*Ibid., page 1021.
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3. Dr. Nelte may have this correction noted in the record with
the approval of the prosecution.
[Signed] JAMES M. McCHANEY
Director
S8 Division

c. TRANSMITTAL BY SECRETARY GENERAL OF COMMUNI-
CATION CONCERNING TRANSLATION ERROR TO
MILITARY TRIBUNAL |, 17 FEBRUARY |947*

OFFICE OF MILITARY GOVERNMENT FOR
GERMANY (US)
Secretariat for Military Tribunals
Office of the Secretary General

17 February 1947
Memorandum to: Tribunal I
From: Secretary General
Subject : Transmittal of Defense Request — Case 1

1, Attached is a request by defense counsel for correction of the
transcript of the proceedings for 28 January 1947.

2. The prosecution agrees that defense counsel is correct, and
has no objection to the correction of the record.

3. For Tribunal approval.

For the Secretary General: [Initials] MSC

M. S. Celis
Asst, Chief, Administration

d. HANDWRITTEN MEMORANDUM OF MILITARY TRIBUNAL
|, DIRECTING CORRECTION OF RECORD

17 February 1947

Request of counsel for defendant Handloser is granted, the
prosecution having in writing agreed that Dr. Nelte is correect.
Let the record be corrected accordingly.

[Stamp]
Filed: 17 February 1947
[Signed] WALTER B. BEALS
Presiding Judge
Prosecution and Defense notified 17 February 1947.
[Initials] MSC

———
*Ibid., page 1020.
895889 53— 11
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2. STATEMENT BY PRESIDING JUDGE SHAKE OF TRIBUNAL
VI IN THE I. 6. FARBEN CASE, || FEBRUARY 1948,
CONCERNING CORRECTIONS OF TRANSLATION RAISED
BY COUNSEL DURING DIRECT EXAMINATION OF A
DEFENDANT!

THE MARSHAL: The Tribunal is again in session.

PrESIDING JUDGE SHAKE: Dr. Berndt (counsel for defendant
ter Meer), may I interrupt you for a moment to make an observa-
tion? It has come to our attention that there are a good many
corrections of translations being made.2 That does not call for
any hard and fast rule. Purely technical and incidental mis-
translations will be taken care of on the record automatically
anyway.? However, if there is a substantial error as to something
that is calculated to mislead the Tribunal, it would hot be proper
to deny counsel an opportunity to call it to our attention. We
think that this is a matter that calls for the exercise of sound
discretion and that perhaps a little more of it has been indulged
in than is warranted in the interests of time. TUnless counsel
feels that the error is one that is of serious importance and cal-
culated to convey a wrong impression to the Tribunal, we think
that you had better content yourself with seeing that the correction
is made on the record in the transeript. Ordinarily those things
are made automatically by the translation staff where there is
just a slip of a translation. I just mention that and ask your
cooperation in seeing that too much of our time is not taken up
in correcting these errors.

3. STATEMENT OF DEFENSE COUNSEL AND ORDER OF
TRIBUNAL VI IN THE I. G. FARBEN CASE, 3 MAY 1948,
CONCERNING JOINT MOTION OF THE PROSECUTION
AND DEFENSE TO CORRECT THE ENGLISH TRANSCRIPT *

THE MARSHAL: The Tribunal is again in session.
Dr. Dix (counsel for defendant Schmitz and general spokes-

1 Extract from mimeographed transcript, U.S. ve. Carl Kraueh, et al., Case 6§, page 6808.

2 This statement occurred during the direct examination of defendant ter Meer after Dr.
Berndt had interposed questions to the defendant ter Meer on several occagions to correct alleged
errors of interpretation of the testimony. The prosecution had made no comment to any of
these questions, but apparently a representative of the interpreters’ branch had objected in
chambers to this procedure, whereby members of the interpreting staff were not heard as to
alleged mistakes in the work of the interpreting staff.

8 Reference is made to the work of the Sound-Reviewing Section, Interpreters’ Branch, in
checking the stenographic record of the proceedings against recordings of the original language
spoken to ascertain errors of translation (sec. VII A). Concerning the further hendling of
corrections to the transcript in the I. G. Farben case by joint motiona of prosecution and
defense, see the order of Tribunal VI, immediately following. )

4 Extract from mimeographed transeript, U.S. vs. Carl Krauch, et al., Case 6, page 18, 189.
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man for defense counsel) : Mr. President, a very brief statement
I have to make. A few weeks ago I presented the corrections for
the transcript and the Tribunal recommended that I study it
through with Mr, Sprecher [Chief, I.G. Farben trial team]. That
was done and the Secretary General received a copy, signed by
both Mr. Sprecher and myself, and I herewith want to introduce
these stipulations for the record.?

Mr. President, one more thing. We shall have to submit further
corrections but I already talked about this to Mr. Sprecher and
that will not be possible by the 12th of May. However, I believe
that there won’t be any objections on your part that Mr. Sprecher
and I will be permitted to submit these after the 12th of May.

PRESIDING JUDGE SHAKE: That will be entirely satisfactory,
Gentlemen, and we do appreciate your cooperation in saving time
with respect to making these corrections on the record. May I
suggest that you mark one copy of these corrections so as to indi-
cate that the corrections are agreed upon by counsel for prosecu-
tion and defense, and hand it to the Secretary General for the
record. You could just endorse on it on the outside or some place
so that it will show, .

DR. Dix: That has already been done. We both of usg signed it
and I shall now sign another copy.

PRESIDING JUDGE SHAKE: Very well. Then the record may
show that the agreed corrections of the record, joined in by counsel
for prosecution and defense, is now filed and made a part of the
record in this case.

4. HANDLING OF DEFENSE MOTION IN THE MINISTRIES
CASE CONCERNING DISCREPANCIES BETWEEN ENGLISH
AND GERMAN DOCUMENT BOOKS AND TRANSLATION

ERRORS

a. DEFENSE MOTION, 9 FEBRUARY 1948 *

Nuernberg, 9 February 1948
To the Honourable
Military Tribunal IV
¢/o0 the Secretary General

1What counsel refers to as a stipulation was actually the “First Joint Motion of the
Prosecution and Defense to Correct the English Transcript,” dated 30 April 1948 (U.S. »s. Carl
Krauch, et al., Case 6, Official Record, volume 650, pages 1849-2004). Ultimately six such joint
motions were filed and approved in the I. G. Farben case covering several thousand corrections
of translation, typographical errors, grammatical mistakes, and similar matters. With very few
‘exeeptions all corrections to the record in the I. G. Farben case were made in this manner.

2U.S. ve. Ernst von Weizsaecker, et al., Case 11, Official Record, volume 70, pages 960-962.
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Subject: Motion of defense counsel concerning discrepancies
between English and German Document Books;

Case 111 A
The undersigned defense counsels hereby respectfully draw the
attention of the Tribunal to the fact that there are numerous
discrepancies between the text of the English and the German
document books. Some of them are of vital importance, Words,
sentences and sometimes even quite a number of pages contained
in the German book are omitted in the English book and viceversa.

In addition many translations contained in the English books
are erroneous. Partly the English expressions have a meaning
which differs essentially from the meaning the German word has.
The undersigned are fully aware that the task of the translators
is particularly difficult in this case as many expressions are to be
rendered in English which cannot be found in the best dictionary,
because they came into fashion only quite recently and there
meaning is unknown even to the average German unless he is
thoroughly acquainted with the institutions where they are used.
To ensure a fair trial, the defendants and there counsels must be
able to rely on the absolute conformity of the German and the
English text as far as the difference of the languages and insti-
tutions permits. Here the case as it is presented by the prosecu-
tion to the Tribunal bears quite a different aspect from the
evidence as it appears to the defense, but neither of the two is
aware of it. The Tribunal may draw from a certain document
as it is presented in the English book an unfavourable comelusion
“since there was no defense in this respect” not knowing that
there. could be no defense because the defense counsel was not
cognizant of the document in this form.

Ag a test, the defense has checked document books 31 A and B
and submits a list? of the discrepancies which is far from being
complete to the Tribunal. It is a particularly striking feature in
this survey that for the same German expression which means a
definite institution quite a number of different English expressions
is used so that the American reader is naturally led to the opinion
that the different English words also mean different German in-
stitutions. TFor the German word “Reichsverteidigungsreferent”
(the official chiefly concerned with preparing the work in matters
of the Reichs defense according to instructions given to him by

1 This motion was filed in the English language. Dr. von Zwehl, one of the defense counsel
signing the motion, was counsel for defendant Stuckart in the Ministrles case. He often
addressed the Tribunal jn English (see sec. XIII-I, volume XIV, this series, “Extracts from
Closing Statement for the Defendant Stuckart’’). Accordingly, the expressions, spelling, and
punctuation in this motion have not been edited.

2 The list of alleged errors attached to this motion is not reproduced herein.
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his superior who later reviews his drafts and submits the result
to the responsible Minister for signature) no less than 11 different
translations are used in one volume, for “Kriegsleistungsgesetz”
(War Performance Law) 4 a. s. f. for “Generalbevollmaechtigter”
“plenipotentiary” about half a duzen of different translations.

The defense wants to emphasize that it is immaterial if one
or the other of these discrepancies are irrelevant in an individual
case. It is counsel’s duty examine the evidence and to find out
what of it may be material and what not. In order to do that he
must know it in total such as it is presented to the Tribunal.

In order to ensure that evidence is brought before the Tribunal
in absolute conformity with the evidence as known to the defense
the latter now moves:

may it please the Tribunal to issue the following order:

(1) The prosecution and the defense, each represented by
appropriate delegates are directed to check the English and the
German document books and the photostats and to establish a
perfect conformity between them as to their contents.

(2) Translations which are obviously erroneous should be
corrected in the same way.

(8) In order to meet the problems of the more difficult trans-
lations, one or two experienced translators are to be put at the
disposal of the defense who under the control of an appropriate
delegate for the defense are to attempt a solution in agreement
with the translators of the prosecution and its delegate.

(4) Whenever an agreement is reached about the translation
of a frequently used technical term this is to be entered into the
catalogue already offered before Document Book 1.*

(5) The translation section is directed to use for words listed
in this catalogue exclusively the translation given therein.

(6) If the parties should fail to come to an agreement on a
translation of vital importance they may raise the question in
Court and submit a neutral expert’s opinion if necessary.

(7) The catalogue of translations should also be given to the
interpreters’ section for use in court.

[Signed] DR. HANS FRITZ VON ZWEHL
[Signed] STEFAN FRITSCH

e ————
*Reference is apparently made to a glossary of terms which the progecution submitted in a
“Basic Information” at the beginning of the trial. See section IV B, volume XII, this series.
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b. DISCUSSION OF THE DEFENSE MOTION IN OPEN
COURT, 16 FEBRUARY 1948’

JUDGE POWERS, PRESIDING: Just a minute. It is suggested that
I call attention to a motion that is here with reference to
translation.?

DR. vON ZWEHL (counsel for defendant Stuckart): Yes, Your
Honors.

JUDGE POWERS, PRESIDING: The Tribunal, of course, is anxious
that these differences in translation be composed so far as possible.

DR. VON ZWEHL: Yes.

JUDGE POWERS, PRESIDING: Dr. Kempner, have you seen the
motion? . P i

MR. KEMPNER (deputy chief counsel) : Yes. I had occasion to
see the motion, and I think I know what it is about. It is about
various technical words that were not translated properly. That
was the contention, and I will see that Mr. Landis, who is handling
the Stuckart case, will come together with defense counsel for
Stuckart in order to straighten it out.

JUDGE POWERS, PRESIDING: Well, I suppose you are going to
need, in addition to counsel, some expert who is familiar with the
languages to compose some of these differences.

. MR. KEMPNER: I might be able myself to straighten it out. I
saw that some of these contentions are —

JUDGE POWERS, PRESIDING: Well, the Tribunal suggests that
you people get together and see if you can’t work out these
differences in translation. If you can, of course, it will be un-
necessary to do anything further about it. If you ecan’t, I suppose
we will have to take some action, either permit you to call wit-
nesses on each side which will take a lot of time, or appoint some
disinterested expert on languages to give a report on the matter.
Our suggestion is that you try and work it out.

Mr. KEMPNER: Yes.

JUDGE POWERS, PRESIDING: And if you can’t, why you can bring
the matter again to our attention.

MRr. KEMPNER: I assume we can reach certain stipulations in
this matter.

JUDGE POWERS, PRESIDING: Well, the Tribunal then will just
simply hold up the motion until we hear from you people further
and subject to your trying to work the thing out.

1 Extract from mimeographed transcript, U.S. #s. Ernst von Weizsaeckex, et al., Case 11,

pages 1864-1865.
2 Defense motion of 9 February 1948, reproduced immediately above.
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c. PROSECUTION'S ANSWER TO DEFENSE MOTION,
|17 FEBRUARY 1948

ANSWER TO THE MOTION OF DEFENSE COUNSEL
CONCERNING DISCREPANCIES BETWEEN ENGLISH
AND GERMAN DOCUMENT BOOKS!

The prosecution is in answer to the motion of defense counsel
concerning discrepancies between English and German document
books.

1. With reference to this motion the prosecution suggests that
the motion in behalf of defense counsel is not sound; however,
variations in form may occur in translated material. In order to
insure that these variations will not lead to confusion, the
Language Division has employed various methods, such as the use
of specially prepared glossaries, reviewing sections, ete. This
prevailing procedure has been employed for 10 cases before these
Tribunals and thus far has been perfectly satisfactory.

2. We desire to point out that the prosecution has submitted
a basic information brief which contains a glossary of terms to be
employed by translators, court reporters, and interpreters. In
addition, the Language Division has extensive glossaries of “Nazi-
Deutseh,” glossaries of terms used by the Dresdner Bank, etc.
The prosecution suggests that whenever defense counsel encounter
variations in translations they notify the prosecution who will
endeavor to reach an agreement with the defense. When neces-
sary the prosecution will issue errata sheets to be distributed to
all concerned. If the possibility exists that the prosecution and
defense should fail to come to an agreement on a translation of
vital importance, only then should the matter be referred to the
Tribunal. The prosecution herewith designates Mr. Wolfgang
von Eckardt (Room 122) as the representative of the prosecution
to discuss these variations with defense counsel concerned.

3. Accordingly, the prosecution respectfully requests that the
motion as stated be denied but that the suggestions as outlined
herein be followed to dispose of the matters referred to in the
defense motion.?

Respectfully,
By: [Signed]
Nuernberg ALEXANDER G. HARDY
17 February 1948 Associate Trial Counsel

1U.8. va. Ernst von Weizsaecker, et al., Case 11, Official Record, volume 70, pages 958 and 959.

2No record has been found of any further tribunal action expressly directed to this defense
Mmotion other than the comments of Judge Powers, reproduced in the subsection immediately
above. In practice these matters of variation and disagreement about trenslations were almost
always worked out by stipulation.
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d. DEFENSE REPLY TO THE PROSECUTION'S ANSWER,
19 FEBRUARY 1948’

Nuernberg, 19 February 1948
Defense Counsel
Dr. von Zwehl

To the Honourable Military Tribunal IV

Reply re Motion of Defense Counsel concerning discrepancies
between English and German Document Books

Case 11

It is understood that, as it was agreed in Court,? the prosecution
and the defense will check the English and the German document
books in order to eliminate the existing variations and apply to
the Tribunal again only in case of persistent disagreement. It
must be stressed, however, that these variations are due, not only
to inaceuracies of translation, but also to a number of omissions
of words, parts of documents, or whole documents sometimes in
the German, sometimes in the English book and even to the fact
that in the English and the German book different documents are
filed at the same place.

[Signed] DR. VON ZWEHL

5. CORRECTION OF A MISTRANSLATION NOTED DURING
THE OFFER OF DOCUMENTS BY THE PROSECUTION IN
THE MINISTRIES CASE®

Mgr. KEMPNER (deputy chief counsel): I am now going to
proceed with the affidavit of the defendant Wilhelm Keppler,
NG-1640, and we are emphasizing the point, looking to page 24
of Document Book No. 1, and I am going to stress the point under
number 8 that Keppler was Economic Deputy to the Fuehrer in
the Reich Chancellery from 1933 to 1936, and furthermore, that
he was a Reich Deputy for Austria from March 1938 to May 1938
and to the fact that he was a State Secretary for Special Assign-
ments in the Foreign Office in the time from March 1938 until the
end of the war. I offer NG-1640 as Exhibit 6.

PRESIDING JUDGE CHRISTIANSON: Now just a moment, Mr.
Kempner. This may be a matter of translation, but under number

17.8. vs. Ernst von Weizanecker, et al,, Case 11, Official Record, volume 70, page 957.

3 See discussion of the defense motion in open court on 16 February 1948, reproduced in
section VIIG 4 b.

8 Wixtract from mimeographed trenseript, U.S. vs. Ernst von Weizsaecker, ¢t al., Case 11,
7 January 1948, pages 170 and 171.
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9 it states on page 4, “State Secretary for Special Decrees in the
Foreign Office.”

MR. KEMPNER: I would like to make it very clear that the word
“decree’” is an absolute mistranslation.

PRESIDING JUDGE CHRISTIANSON : Mistranslation?

Mr. KEMPNER: A mistranslation, and if I don’t receive any
objection, I would say it should read — “State Secretary for
Special Assignments in the Foreign Office.”

PRESIDING JUDGE CHRISTIANSON: Oh, you have the original
there, the German affidavit.

MR. KEMPNER: I have the original here, and the original under
point number 9 says in German: “Staatssekretaer zur besonderen
Verfuegung in Auswaertigen Amt.” I can only read it as it is‘in
the German document.

PRESIDING JUDGE CHRISTIANSON: Is that agreeable to the de-
fense counsel, that interpretation?

MR. KEMPNER: I understand it is agreeable to defense counsel
and to the defendant Keppler that if I say point number 9 should
read, “State Secretary for Special Assignments” and not “for
Special Decrees.”

PRESIDING JUDGE CHRISTIANSON: All right. That will be noted,
and you have offered that as Prosecution Exhibit 6.

6. ORDER OF TRIBUNAL IV IN THE MINISTRIES CASE, 10
JANUARY 1949, DIRECTING CORRECTIONS OF TRANS-
LATION IN A CLOSING BRIEF OF THE PROSECUTION,
WHICH ERRORS WERE ALLEGED BY DEFENSE COUNSEL
AND CHECKED AND AGREED TO BY THE CHIEF OF
COURT INTERPRETERS AND BY PROSECUTION COUNSEL

MILITARY TRIBUNALS
TRIBUNAL IV, CASE 11
United States of America
against
Ernst von Weizsaecker, et al.
[Stamp] Filed: 11 January 1949

ORDER*

On 13 December 1948, Dr. Kar] Arndt submitted a memorandum
regarding erroneous translations in the prosecution final brief
on the alleged resistance of defendant Ernst von Weizsaecker,

*U.S. ve. Ernat von Weizsaecker, et al.,, Case 11, Official Record, volume 80, page 5104.
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with the request that these errors be officially checked and cor-
rected. On 10 January 1949, Mr. Ramler, Chief of the Court
Interpreting System, recommended that the corrections be made,
as suggested by Dr. Arndt, to which Dr. Kempner, for the -
prosecution has agreed.

NOW THEREFORE, IT 1S ORDERED that the Secretary General be,
and he is hereby, authorized and directed to file said correspon-
dence and to make the said corrections in the prosecution brief
on the alleged resistance of defendant Ernst von Weizsaecker.

Nuernberg, Germany

10 January 1949
[Signed] WriLLiAM C. CHRISTIANSON
Presiding Judge
Tribunal IV

7. ORDER OF TRIBUNAL IV IN THE MINISTRIES CASE, 14
JANUARY 1949, DIRECTING CORRECTIONS IN THE
DEFENSE REPLY BRIEF TO A PROSECUTION CLOSING
BRIEF, THE CORRECTIONS HAVING BEEN RAISED BY A
DEFENSE MEMORANDUM AND NO ANSWER HAVING
BEEN INTERPOSED BY THE PROSECUTION

[Stamp] Filed: 18 January 1949

MILITARY TRIBUNALS
TRIBUNAL 1V, CASE 11

United States of America
against
Ernst von Weiszaecker, et al.

ORDER!

On 7 January 1949, defense counsel for defendant Schwerin von
Krosigk filed a memorandum? regarding corrections to be made
in the English reply brief [of the defense] fo the prosecution
closing brief of 19 October 1948 for the defendant Schwerin von
Krosigk.

Now Therefore, IT IS ORDERED that the Secretary General
be, and he is hereby, authorized and directed to file said memor-
andum and to make the said corrections in the English reply brief

1Tbid., page 5161,
2 The prosecution filed no answer to this memorandum,
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to the prosecution closing brief of 19 October 1948 for the defend-
ant Schwerin von Krosigk.
Nuernberg, Germany
Pregiding Judge
Tribunal IV
[Signed] WiLLIAM C. CHRISTIANSON

14 January 1949

H. Statement from the Judgment in the Farben Case
Concerning a Disputed Translation*

PRESIDING JUDGE SHAKE: The facts and circumstances prin-
cipally relied upon by the prosecution to establish guilty knowledge
on the part of said defendants in connection with ‘“Medical
Experiments” may be summarized as follows: (1) criminal
experiments were admittedly conducted by SS physicians on
concentration-camp inmates; (2) said experiments were per-
formed for the specific purpose of testing Farben products; (3)
some of said experiments were conducted by physicians to whom
Farben had entrusted the responsibility of testing the efficacy of
its drugs; (4) the reports made by said physicians were calcu-
lated to indicate that illegal experiments had been conducted ; and
(6) drugs were shipped by Farben directly to concentration
camps in such quantities as to indicate that these were to be used
for illegitimate purposes.

Without going into detail to justify a negative factual conclu-
sion, we may say that the evidence falls short of establishing the
guilt of said defendants on this issue beyond a reasonable doubt.
The inference that the defendants connived with SS doctors in
their criminal practices is dispelled by the fact that Farben dis-
continued forwarding drugs to these physicians as soon as their

-improper conduct was suspected. We find nothing culpable in
the circumstances under which quantities of vaccines were shipped
by Farben to concentration camps, since it was reasonable to
suppose that there was a legitimate need for such drugs in these
institutions. The question as to whether the reports submitted
to Farben by its testing physicians disclosed that illegal uses were
being made of such drugs revolves around a controversy as to the
Proper translation of the German word “Versuch” found in such
reports and in the documents pertaining thereto. The prosecution
says that “Versuch” means “experiment” and that the use of this

—_—

*Extract from mimeographed transcript, U.S. vs. Carl Krauch, et al, Case 6, 29 July 1948,
pages 15776-16778,
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word in said reports was notice to the defendants that testing
physicians were indulging in unlawful practices with such drugs.
The defendants contend, however, that “Versuch,” as used in the
context, means “test” and that the testing of new drugs on sick -
persons under the reasonable precautions that Farben exercised
was not only permisgible but proper. Applying the rule that
where from credible evidence two reasonable inferences may be
drawn, one of guilt and the other innocence, the latter must pre-
vail, we must conclude that the prosecution has failed to establish -
that part of the charge here under consideration.

I. Statement from the Judgment in the High Command
Case Concerning the Handling of Alleged Trans-
lation Errors*

PRESIDING JUDGE YOUNG: At many times during the progress
of the case, counsel for the defendants insisted there were many
and damaging errors made in the translations of the many docu-
ments offered in evidence by the prosecution. The Tribunal
repeatedly advised counsel that if any errors had been made and
were called to the Tribunal’s attention, all efforts would be made
to obtain a correet translation.

In the closing statement Dr. Surholt, counsel for the defendant
General Reinecke, said:

“The documents must be properly translated, that is, the
American translation must convey to the Tribunal the sense of
the German text correctly and without omissions. This cannot
be said of any of the document books. The English text in the
hands of the Tribunal contains such a vast number of mistakes
that to correct even the essential points is a task the defense is
unable to cope with.

“The reviewing of the document books arranged by the
defense went as far as document books 1-9Q, which is about
half of the material. The number of mistakes so far established
amounts to 1,936.”

And then he gave a few examples of the supposed erroneous
translations.

Before the trial ended, the Tribunal again pointed out to counsel
the advisability of submitting lists of the translations questioned.
Dr. Frohwein, representing the defendant General Reinhardt, sub-
mitted a list consisting of thirty-one documents in which there
were claimed errors of translation. This list was handed over to

*7.S. 28 Wilhelm von Leeb, et al., Case 12, volume XJ, this series, pages 467 and 468.
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the prosecution which agreed to all of the contentions with the
exception of three which were left to the decision of the Tribunal.
Dr. Mueller-Torgow, for the defendant Hoth, submitted to the Tri-
pbunal a list of eighteen documents containing erroneous transla-
tions. All were agreed to by the prosecution.

Dr. Leverkuehn, representing the defendant Warlimont, sub-
mitted one item which was agreed to by the prosecution. Dr. von
Keller, representing the defendant Dr. Lehmann, submitted a list
congisting of twelve documents containing alleged errors, all of
which were corrected by agreement with the prosecution.

These were the only corrections submitted by any of the counsel
and many were of minor, if any, importance. For instance, we
notice in one spot there were deleted the words: ‘“These prisoners
were shot on the spot after short interrogation.”” And there was
substituted: “These prisoners are shot on the scene of action after
short interrogation.” At other points, the word “partisan” is
deleted and the word “franc-tireur” substituted. In other places,
the word “officials” was deleted and the word “functionaries” sub-
stituted in lieu thereof. Other criticisms were of more importance
but this shows that many were more captious than material.

Such errors and ambiguities as were material and were not
cleared up by agreement of counsel were noted and in aceordance
with proper rules of criminal procedure, any doubts and ambigui-
ties are resolved in favor of the defendants.
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VIll. CENTRAL SECRETARIAT OF THE NUERNBERG
MILITARY TRIBUNALS—THE SECRETARY GENERAL

A. Introduction

The Central Secretariat of the Nuernberg Military Tribunals
was the principal administrative arm of the military tribunals, the
custodian of the official records, the official liaison between prose-
cution and defense, the agency charged by the tribunals with vari-
ous duties calculated to insure a fair trial for the defendants, and
the permanent agency on the judicial side of the war crimes estab-
lishment which generally serviced the successive tribunals and
helped to maintain uniformity in judicial administration, The
Central Secretariat was under the direction of a Secretary General
appointed by the Military Governor. The Secretariat frequently
was called the Office of the Secretary General.

Since the history of the Secretariat covers nearly every aspect
of the actual administration of the Nuernberg war crimes trials,
this section on the Secretariat with its various divisions has been
placed well toward the beginning of this volume even though some
of the materials included in this section intrude upon topies to
which later sections are devoted. It is believed that this arrange-
ment gives a unity or at least a correlation to the later sections
which otherwise would not have been possible.

It has been particularly difficult in this section to draw the line
between the inclusion of necessary detail and detail of interest to
too few persons to deserve reproduction here. However, this see-
tion as much as any other section of this volume shows the prac-
tical difficulties encountered by officials faced with day-to-day
questions of administration, many of them novel, arising in trials
of an international character. Consequently, materials have been
included which otherwise might have been rejected, simply because
these materials reflect how detailed problems were met in these 12
related international trials. In any event the materials have been
so arranged that the reader can pretty much pick and choose his
way among these voluminous materials, passing over those of
little interest to him.

This section includes the relevant provisions of Ordinance No. 7
dealing with the Central Secretariat and the Secretary General
(subsec. B) ; the order of Military Government establishing the
Secretariat (subsec. C); an official statement to the presiding
judges on the policies and procedures of the Office of the Secretary
General (subsec. D) ; the detailed report on the operations of the
Secretariat (subsec. E) made after the hearing of evidence had
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been concluded in the last case (some of the appendices to this
report are reproduced in later subsections for purposes of clarity) ;
the history of the Marshal’s Office (subsec. F) ; the history of the
Defense Center, together with an “Index of Defense Center Organ-
izational Procedures” (subseec. G) ; and several basic items on the
maintenance and organization of official records and the Court
Archives (subsec. H).

B. Provisions of Article XII, Xlil, and XIV,
Ordinance No. 7

Article XII

A Central Secretariat to assist the tribunals to be appointed
hereunder shall be established as soon as practicable. The main
office of the Secretariat shall be located in Nurnberg. The Secre-
tariat shall consist of a Secretary General and such assistant sec-
retaries, military officers, clerks, interpreters and other personnel
as may be necessary.

Article XIII

The Secretary General shall be appointed by the Military Gover-
nor and shall organize and direct the work of the Secretariat. He
shall be subject to the supervision of the members of the tribunals,
except that when at least three tribunals shall be functioning, the
presiding judges of the several tribunals may form the supervisory
committee,

Article XIV

The Secretariat shall :

(a) Be responsible for the administrative and supply needs of
the Secretariat and of the several tribunals.

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not
. inconsistent with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be needed
for the approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense
counsel.

(f) Arrange for aid to be given defendants and the prosecution
in obtaining production of witnesses or evidence as authorized by
the tribunals.

(g9) Be responsible for the preparation of the records of the
proceedings before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative
services to the tribunals and its members, and perform such other
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dufies as may be required for the efficient conduct of the proceed-
ings before the tribunals, or as may be requested by any of the
tribunals.

C. Order of Military Government, 25 October 1946,
Establishing the Secretariat for Military Tribunals
and Related Matters*

OFFICE OF MILITARY GOVERNMENT FOR
GERMANY (US)
APO 742
General Orders)
No. 67 )
25 October 1946

I. ESTABLISHMENT OF SECRETARIAT FOR CERTAIN
MILITARY TRIBUNALS

Pursuant to Military Government Ordinance No. 7, promulgated
24 October 1946, entitled “Organization and Powers of Certain
Military Tribunals,” there is established, effective this date, a
Secretariat for Military Tribunals.

II. ORGANIZATION AND LOCATION OF SECRETARIAT
FOR MILITARY TRIBUNALS

The Secretariat shall consist of a Secretary General, and such
assistant secretaries, consultants, military officers, clerks, inter-
preters, and other personnel as may be necessary. The Secretary
General shall organize and direct the work of the secretariat, sub-
ject to the supervision of the members of the Tribunals or of a
committee composed of the presiding judges of the several Tri-
bunals. The Headquarters of the Secretariat shall be in Nuern-
berg, Germany.

III. DUTIES OF THE SECRETARIAT FOR
MILITARY TRIBUNALS

The Secretariat shall:

a. Be responsible for the administrative and supply needs of the
Secretariat and of the several Military Tribunals.

b. Receive all documents addressed to the Tribunals.

¢. Prepare, and recommend to the committee of presiding
judges of the Tribunals, uniform rules of procedure, not incon-
sistent with the provisions of Military Government Ordinance
No. 7.

*Official Record, Over-all Index, pages 115 and 116.
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d. Secure such information for the Tribunals as may be needed
for the approval or appointment of defense counsel.

e. Serve as liaison between the prosecution and defense counsel.

f. Arrange for aid to be given defendants in obtaining produc-
tion of witnesses or evidence authorized by the Tribunals.

¢. Be responsible for the preparation of the records of the pro-
ceedings before the Tribunals.

k. Provide the necessary clerical, reporting, and interpretative
services to the Tribunals and its members, and perform such other
duties as may be required for the efficient conduct of the proceed-
ings before the Tribunals, or as may be requested by any of the
Tribunals.

i. Report to the Deputy Military Governor in connection with
all responsibilities set forth in this order.

IV. ANNOUNCEMENT OF ASSIGNMENT

Effective this date, Charles E. Sands is announced as Acting
Secretary General for Military Tribunals.

BY COMMAND OF LIEUTENANT GENERAL CLAY:

C. K. GAILEY

Brigadier General, USA
Chief of Staff

OFFICIAL:

G. H. GARDE

Lieutenant Colonel, AGD
Adjutant General
DISTRIBUTION : “B” plus

2-AG MRU USFET

D. Minutes of the Conference of the Committee of
Presiding Judges, 20 November 1947, Containing a
Statement on the "'Policies and Procedures of the
Office of the Secretary General"

OFFICE OF MILITARY GOVERNMENT (US)*
SECRETARIAT FOR MILITARY TRIBUNALS
Palace of Justice
: Nurnberg
No. 1
Conference of Committee of Presiding Judges
20 November 1947 1685
Judge Curtis G. Shake, Executive Presiding

*Official Record, Tribunal Records, volume 5, pages 134 and 135.
999389—53——12
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Members of the Committee Present:

Judge Michael A. Musmanno, Tribunal IT

Judge Frank N. Richman, Tribunal IV (sitting for Judge

Sears)

Judge Charles F. Wennerstrum, Tribunal V

Colonel John E. Ray, Secretariat for Military Tribunalg
Members of the Committee Absent:

Judge James T. Brand, Tribunal III

Judge Lee B. Wyatt, Tribunal I

Judge Hu C. Anderson, Tribunal ITTA

* * L * #* *® *

5. Policies and Administrative Procedures in the Office of the
Secretary General:

Colonel Ray, the Secretary General, made the following state-
ment: “I desire to make clear some of the administrative proced-
ures in the Office of the Secretariat to the Presiding Judges. We
have three subsidiary departments in the Secretariat:

1. The Office of the Marshal
2. The Defense Information Center
3. The Archives

“The Marshal’s Office is responsible for order in the Court; for
the appearances of witnesses before the Tribunal after they are
procured either by the prosecution or the defense; the procurement
of court witnesses; for the procurement of office space and sup-
plies for the judges. In addition the Marshal’s Office maintains a
department to advise and assist the judges as to their personal
needs (travel, recreation, billeting, commissary and household
supplies, ete.). The Assistant Marshal assigned to your Court is
always available and is your agent.

“The Defense Information Center procures defense counsel and
administers their activities (office space and supplies, payment of
counsel, official travel, processing of applications and motions,
legal advice as to procedure, etc.).

“The Archives Section maintains all records of the individual
Tribunals. )

“An assistant to the Secretary General is assigned to each Tri-
bunal. In addition to acting as a clerk of the Tribunals and being
responsible to the Chief of the Archives Section for the record
of his Tribunal, he is the personal representative of the Secretary
General in his Tribunal. He should be required to act as the agent
of the Tribunal in all matters not specifically assigned to the Office
of the Marshal,

154



“We have an allotment of seven Legal Consultants. They are
assigned as directed by this committee. At the moment one (Mr.
Fried) is the General Consultant to all Tribunals, primarily on
international law, and six are assigned to individual Tribunals:
one to Tribunal I, two to Tribunal III, one to Tribunal IV, and two
to Tribunal VI,

“We have a great deal of difficulty from counsel bypassing the
regular procedure of the Defense Information Center and deliver-
ing applications and motions directly to the judges. Please refuse
these and require counsel to submit same to the Defense Informa-
tion Center for processing in the normal manner.

“Translation and mimeographing of defense documents, briefs,
final statements, etc., takes time. Please require your Assistant
Secretary General to contact the Defense Information Center as to
what deadlines the Tribunal must announce for the submission of
the above if copies are to be available for the Tribunal when
required and delays and confusion avoided.”

* * * * * x »

[Signed] JoHN E. RAy
Colonel FA
Secretary General

E. Interim Report on The Secretariat for the Military
Tribunals, 30 September 1949, Submitted by the
Secretary General of the Military Tribunals to the
United States High Commissioner for Germany

INTERIM REPORT
to
U.S. HIGH COMMISSIONER FOR GERMANY
on
THE SECRETARIAT FOR UNITED STATES MILITARY
TRIBUNALS AT NUERNBERG, GERMANY
UNDER MILITARY GOVERNMENT ORDINANCE NO. 7

Submitted by
Howard H. Russell
Secretary General

for
Military Tribunals

-30 September 1949
Nuernberg, Germany
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30 September 1949
INTERIM REPORT
SECRETARIAT FOR MILITARY TRIBUNALS
NUERNBERG, GERMANY

Introduction

The United States Military Tribunals were established, pur-
suant to Control Council Law No. 10, for the purpose of trying a
limited number of German nationals accused of war crimes.

The legal principles applied by the Tribunals were those of
international eriminal law as set forth in the Mosecow Declaration
of 30 October 1943, the London Agreement of 8 August 1945, and
the Charter issued pursuant thereto, Control Council Law No. 10
dated 20 December 1945, and the basic principles of criminal law
of all civilized nations.

The judges and the prosecution were Americans; the defendants
were Germans; and the defense counsel were both Germans and
Americans, the Germans far outnumbering the Americans. The

*Not reproduced herein.
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Courts were bilingual, with a system of communication whereby
interpreters provided immediate translations in court. Thus all
persons in the courtroom could listen, by means of earphones, to
either the English or the German version of anything which was
being said in either language. Daily court transcripts were pre-
pared in mimeographed form, as taken by court reporters in both
the English and German languages.

Twelve cases were tried before the United States Military Tri-
bunals in Nuernberg. The prosecution of these cases was handled
by the Office of Chief of Counsel for War Crimes.

All administrative and housekeeping functions for the Nuern-
berg United States War Crimes Trials were performed by or
secured by administrative personnel employed by and under the
supervision of the Chief of Counsel for War Crimes. These ser-
vices included assurance of all facilities necessary for conducting
the trials, such as translation, mimeographing, photostating, space
allocation, billeting, messing, communications, transportation, fiscal
office, personnel office, library service, dispensary, ete. These ser-
vices were performed by OCCWC for the United States Military
Tribunals, the Secretariat and the defense counsel. It is under-
stood that the Final Report to the Secretary of the Army by the
Chief of Counsel for War Crimes includes a full description of the
administrative organization.!

The trials have closed and the defendants sentenced have been
committed to Landsberg Prison, Germany, with one exception.
The last convicted defendant of the United States War Crimes
Trials still in Nuernberg is Walter Schellenberg of Case 11 [the
Ministries case], confined to the Nuernberg City Hospital. In 11
of the cases, the sentences have been acted on by the Military Gov-
ernor. In Case 1 [the Medical case], the death sentences have
been executed on order of the Military Governor. In Case 4 [the
Pohl case], and Case 9 [the Einsatzgruppen case], death sentences
wait orders of execution. In the last case to be tried, Case 11,
United States vs. Ernst von Weizsaecker, Tribunal IV (IV-A),
whose members are now back in the States, is considering the
Defense Memoranda re Alleged Errors of Fact in the Judgment,
the Prosecution Answer and the Defense Replies thereto. It is
-expected that the awaited Tribunal decision on these Defense Mem-
oranda will end Case 11,2 after which review of the case will be

1Telford Taylor, “Final report to the Secretary of the Army on the Nuernberg War Crimes
Trials under Control Couneil Law No. 10,” op. cit.
. 38ee *“Orders and Memoranda on the Motions of Individual Defendants for the Correction of
Alleged Errors of Fact and Law in the Judgment, 12 Decemher 1949,” U.S. va. Ermat von
Weizsaecker, et al., Case 11, volume XIV, this series, seetion XVIII D,
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completed by the Legal Division, and the appropriate authority
will take action on the sentences already pronounced.

Authority and Establishment of the Secretariat

1. The Secretariat for Military Tribunals, Nuernberg, was
authorized by Military Government Ordinance No. 7, entitled
“Organization and Powers of Certain Military Tribunals,” which
ordinance became effective 18 October 1946, ‘““to provide for the
establishment of military tribunals which shall have the power to
try and punish persons charged with offenses recognized as crimes
in Artiele II of Control Council Law No. 10.”

2. The Secretariat for Military Tribunals, Nuernberg, was
established by OMGUS General Order No. 67,' dated 25 October
1946, pursuant to Military Government Ordinance No. 7. In said
general order it was set forth that the Secretariat shall report to
the Deputy Military Governor in connection with its
responsibilities.

3. Appointment of a Secretary General to organize and direct
the work of the Secretariat subject to the supervision of the mem-
bers of the Tribunals or the presiding judges thereof, was auth-
orized in Military Government Ordinance No. 7.

General Functions and Responsibilities of the Secretariat

1. The functions and responsibilities of the Secretariat for
Military Tribunals were contained in Articles XII, XIII, XIV, and
XVII of Military Government Ordinance No. 7, and in Regulation
No. 1 under Military Government Ordinance No. 7.2

2. The functions as outlined stated that the Secretariat shall:

(a) Be responsible for the administrative and supply needs of
the Secretariat and of the several Tribunals,

(b) Receive all documents addressed to Tribunals.

(¢) Prepare and recommend uniform rules of procedure, not
inconsistent with the provisions of this ordinance.

(d) Secure such information for the Tribunals as may be
needed for the approval or appointment of defense
counsel.

(e) Serve as liaison between the prosecution and defense
counsel,

(f) Arrange for aid to be given defendants and the prosecution
in obtaining production of witnesses or evidence as auth-
orized by the Tribunals.

1 Reproduced in section VIII C,
2 This regulation, reproduced in section XXV D, deals with petitions for review of sentences,
the forwarding to the Military Governor of reecords of trials, and related matters.
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(9) Be responsible for the preparation of the records of the
proceedings before the Tribunals,

(h) Provide the necessary clerical, reporting, and interpreta-
tive services to the Tribunals and its members, and per-
form such other duties as may be required for the
efficient conduct of the proceedings before the Tribunals,
or as may be requested by any of the Tribunals.

(i) Prepare and forward copy of the record of each case to
the Military Governor for his review.

(7) Receive, process, and forward to the Military Governor
defendants’ petitions for clemency.

Adwministrative Chart

UNITED STATES MILITARY TRIBUNALS

Trib. Trib, Trib, Trib. Trib, Trib. Trib. Trib. Trib. Trib. Trib.
I IReconst’d. II 1I-A III III-A IV IV-A V V-A VI
SECRETARIAT
Secretary General
Deputy Sec. Gen'l. Executive for Sec. Gen’l.
Administrative Officer

MARSHAL’S DEFENSE| COURT | ASSISTANT | LEGAL CONSULT-
OFFICE CENTER |ARCHIVES|SECRETARIES| ANTS, EXECUTIVE
Faasoes | GENERAL [AID TO TRIBUNALS

Operational functions

1. Military Tribunals

A total of 11 United States Military Tribunals functioned in the
Nuernberg War Crimes trials. Each Tribunal consisted of a pre-
siding judge and two member judges, with occasionally an alter-
nate member.*

The judges were designated to serve on the respective Tribunals
by OMGUS or EUCOM General Order, and were appointed by
Executive Order of the President of the United States. The

—_—

'Cdncerning alternate members, see section XXII.
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judges’ qualifications were set forth in Article IT (b) of Military
Government Ordinance No. 7.

Each judge was furnished secretarial and office help as required,
and the Tribunals were assigned legal consultants or advisers as
required.

The presiding judges of the various Tribunals functioning at
any one time formed the Committee of Presiding Judges, which
committee held regular meetings to discuss and consider various
matters of interest to all the Tribunals. One member of the com-
mittee was elected to serve as chairman, known as the Executive
Presiding Judge. The duties of the Executive Presiding Judge, in
addition to presiding at the conferences of the Committee of Pre-
siding Judges, included making decisions and issuing orders.on
matters not having to do with a specific tribunal, as for instance,
on defense applications for counsel or for witnesses in a case not
yet assigned to a tribunal. The three judges who held the post of
Executive Presiding Judge, in the order as named, were:

Judge Robert M. Toms
Judge Curtis G. Shake
Judge William C. Christianson

Since the Committee of Presiding Judges did not file a report,
information regarding its activities will be found only in the
minutes of the conferences of the Committee of Presiding Judges.
These minutes are being bound with the Tribunal Records of the
Court Archives, and will be shipped to the States in November
1949, where they will be available in the AGO Departmental
Records Branch.*

Below is a comprehensive list of the Tribunals and the members
thereof :

Tribunal 1 Judges
Constituted by OMGUS General Order 68 ‘gg‘:‘_’g‘;’féﬁf
dated 26 Oct. 46, effective 25 Oct. 46. No. Date
Walter B, Beals, Presiding Judge 9813 20 Dec. 46
Harold L. Sebring, Judge 9813 20 Dec. 46
Johnson Tal Crawford, Judge 9813 20 Dec. 46
Victor C. Swearingen, Alternate Judge 9813 20 Dec. 46

Tribunal I (reconstituted)
Reconstituted by EUCOM General Order 110

dated 8 Oct. 47, effective 80 Sep. 47.

Lee B. Wyatt, Presiding Judge 9917 31 Dee. 47
Daniel T, O’Connell, Judge 9917 31 Dee. 47
Johnson T. Crawford, Judge 9813 20 Dec. 46

*Reference is to report concerning the location of various records of the Nuernberg trials as
contained in appendix O,
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Tribunal 11

Constituted by OMGUS General Order No. 86

dated 16 Dec. 46, effective 14 Dec. 46.

Robert Morrell Toms, Presiding Judge

Fitzroy Donald Phillips, Judge

Michael A. Musmanno, Judge

John Joshua Speight, Alternate Judge
Tribunal II (II-A)

Constituted by EUCOM General Order No. 100

dated 12 Sep. 47, effective 10 Sep. 47.

Michael A, Musmanno, Presiding Judge

Johr J. Speight, Judge

Richard D. Dixon, Judge

Tribunal 11T
Constituted by OMGUS General Order No. 11
dated 14 Feb. 47, effective 13 Feb. 417.
Carrington T. Marshall, Presiding Judge
(relieved because of illness 19 Jun. 47)
James T. Brand, Judge

(appointed Presiding Judge by EUCOM General
Order 69 dated 27 Jun. 47, effective 19 Jun. 47)

Mallory B. Blair, Judge
Justin Woodward Harding, Alternate Judge

(appointed Judge by EUCOM General Order 69)

-

Tribunal 111 (11I-A)
Congstituted by EUCOM General Order No. 126
dated 21 Nov. 47, effective 12 Nov. 47.

Hu C. Anderson, Presiding Judge

Edward J. Daly, Judge

William J. Wilkins, Judge

Tribunal IV
Constituted by EUCOM General Order No. 21

dated 12 Apr. 47, effective 12 Apr. 47.

Charles B. Sears, Presiding Judge

William C. Christianson, Judge

Frank N, Richman, Judge

Richard D. Dixon, Alternate Judge
(assigned to Tribunal II-A 10 Sep. 47)

Tribunal IV (IV-A)

Constituted by EUCOM General Order No. 134

dated 17 Dec. 47, effective 11 Dec. 47.

William C. Christianson, Presiding Judge

Leon W, Powers, Judge

- Robert F. Maguire, Judge

Tribunal V
Constituted by EUCOM General Order No. 70
dated 28 June 47, effective 28 June 47.
Charles F. Wennerstrum, Presiding Judge
Edward F. Carter, Judge
George J. Burke, Judge

9819

9819
9819
9819

9819
9819
9868

9827

9827

9827
9827

9917
9917
9917

9858
9868
9868
9858

98568
9917
9917

9852
9868
9882

Judges

Appointed by
Exec. Order

10 Jan.
10 Jan.

47
47

31 May 47

21 Feb.

21 Feb.

21 Feb,
21 Feb.

31 Dec.
31 Dee.
31 Deec.

47

47

47
47

47
47
47

81 May 47
81 May 47
31 May 47
31 May 47

31 May 47

81 Deec.
81 Deec.

47
47

15 May 47

24 Jun.

a7

7 Aug. 47
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Tribunal V (V-4) Judges

Constituted by EUCOM General Order No. 187 Appointefé by

dated 24 Dec. 47, effective 28 Dec. 47. No.Ea:ec. %-a::

John C. Young, Presiding Judge 9917 31 Dec. 47

Winfield B. Hale, Judge 9917 81 Dec. 47

Justin W. Harding, Judge 9827 21 Feb. 47
Tribunal VI

Constituted by EUCOM General Order No. 87
dated 9 Aug. 47, effective 8 Aug. 47.

Curtis Grover Shake, Presiding Judge 9868 24 Jun. 47
James Morris, Judge 9882 7 Aug. 47
Paul M. Hebert, Judge 9882 7T Aug. 47
Clarence F. Merrell, Alternate Judge 9917 31 Dec. 47

2. Marshal’s Office

The Marshal’s Office was charged with the responsibility for the
requisitioning and arranging for courtrooms, judges’ chambers
and necessary equipment and furnishing thereof. The Marshal
acted as liaison officer between the Tribunals and the Office of
Secretary General. The Marshal served indictments on accused,
and notices of their arraignment. He ascertained what witnesses
were to be called and verified the fact that they were ready to pro-
ceed without loss of time. The deputy marshals opened and closed
sessions of court. They maintained order and decorum in the
courtroom, In addition, they saw that courtroom furniture was
properly placed, that the communication system was in order, that
prosecution and defense counsel were present, that the defendants
were in the dock, court reporters present, and that water, pads,
and pencils were properly distributed. The Marshal’s Office also
furnished necessary pages and messengers in court, issued perm-
anent passes for the main floor of all Tribunals, and kept the
necegsary records therefor, and furnished list of prosecution and
defense witnesses, recording the date and time witnesses appeared
before the Tribunals.

Below is a list of officers who held the post of Marshal of the
United States Military Tribunals in the order named:

Col. Charles W. Mays, appointed 4 November 1946
Col. Samuel L. Metcalfe, appointed 7 September 1947
Capt. Kenyon S. Jenckes, appointed 30 August 1948
Capt. Gerald B. Sterling, appointed 2 April 1949

(For more complete information, see attached history of the
Marshal’s Office, appendix 6.) *

3. Defense Center

The Defense Center served as the liaison for the defense with

*Reproduced in section VIII F.
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the Tribunals and with the prosecution. Every means was taken
to insure a fair treatment of the defense. The Defense Center
assisted the accused in the procurement of defense counsel, wit-
nesses, and documents. Defense motions, document books, briefs,
clemency petitions, etc., were filed with and processed through the
Defense Center. This branch was also charged with the respon-
sibility for assuring the provision of offices, equipment, billeting,
messing, and transportation for defense counsel, billeting, mess-
ing, and transportation for defense witnesses, and for issuing free
cigarette rations to defense counsel. An American legal consul-
tant was available for consultation in the Defense Center through-
out the period of the trials. A detailed listing of the extent of the
facilities provided to the defense is included in attached history of
Defense Center, appendix 7.1
Defense counsel were authorized pay of 3,500 marks per month
per client, this pay not to exceed a total of 7,000 marks per month
for any one defense counsel. Only the main counsel for each
defendant was on the payroll, he having to meet the expenses of
any assistant counsel approved for him by the Tribunal, as well
as secretarial or clerical help. Pay of defense counsel was an
occupation cost.
The accommodations, messing, and medical care of the defend-
ants, as well as of defense and prosecution witnesses called to
Nuernberg for the purpose of testifying or interrogations, were a
Nuernberg Military Post responsibility, with liaison functions
performed by the Office of Chief of Counsel for War Crimes. The
operation of the Prison and the Witness House is included in the
Final Report to the Seeretary of the Army by the Chief of Counsel
for War Crimes.2
Listed below are the persons who were in charge of Defense
Center administration in the order as named:
Lt. George N. Garrett, placed in charge of Defendants’
Information Center in October 1946

Lambertus Wartena, appointed Defense Administrator, 3 March
1947

Lt. Col. Herbert M. Holsten, appointed Chief of Defense Center
in addition to his other duties, 17 September 1947

Major Robert G. Schaefer, appointed Chief of Defense Center
20 October 1947

Capt. Lowell O. Rice, appointed Chief of Defense Center in
February 1949

ReDroduced in sectlon VI G.
2 Telford Taylor, *‘Final Report to the Secretary of the Army on the Nuernberg War Cnmes
rials Under Control Council Law No. 10,” op. cit., “War Crimes Suspects and Witnesses,”
pages 50-62.
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Barbara Skinner Mandellaub, appointed Chief of Defense Center
in addition to her other duties, 29 June 1949.

(For more complete information, see attached:

History of Defense Center including Organizational Procedures,
appendix 71
Biographical list of Defense Counsel, appendix 82

Support Letter of U. S. Military Tribunals, appendix 118

Headquarters United States Forces Letter re Cigarettes to
Defense Counsel, appendix 12.%) '

4. Court Archives

The primary function of the Court Archives was to maintain a
complete official court record of each case before the United States
Military Tribunals, Nuernberg. Linked with this was the funetion
of a reference service for the judges, for defense counsel, for
prosecution counsel, and for the OMGUS Legal Division.

The Court Archives, in its capacity as an administrative part of
the United States Military Tribunals, also prepared the progress
docket for each case. Finally, the archives assembled and main-
tained the duplicate record of each case for forwarding to the
Military Governor to be utilized in his review.

The Court Archives were organized and directed by Barbara
Skinner Mandellaub, who was appointed Chief of Archives on
21 February 1947 and given custody of the official seal of the
United States Military Tribunals.

The official records maintained by the Court Archives are now
being bound for permanent storage, and indexed. The records of
eight cases have been shipped to The Adjutant General’s Office in
Washington as of date of this report: Cases 1, 2, 8, 4, 5, 7, 8, 9.
The records of Cases 6, 10, 11, and 12 are expected to be ready for
shipment to Washington in November 1949, at which time a final
report will be made to the High Commissioner attaching copy of
the Over-all Index of the official record of the 12 United States
war crimes trials.

Disposition of the duplicate set of the court record of each case,
which has been returned to this office by the Legal Division upon
completion of review, is awaiting policy decision of the High Com-
missioner for Germany. Letter requesting such policy decision
was submitted to the General Counsel on 1 September 1949.

(For more complete information, see the attached History of
Court Archives, dated 6 July 1948, appendix 9,5 which will be

1 Reproduced in section VIII G.

2 Not reproduced herein.

3 Reproduced at the end of this report.
4 Not reproduced herein.

& Reproduced in section VIII H 2.
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prought up to date in the Final Report of the Office of Secretary
General mentioned in cover letter hereto.)

5. Assistant Secretaries General

An Assistant Secretary General was assigned to each of the
United States Military Tribunals. In addition to acting as a clerk
of the Tribunal, and being responsible to the Chief of Archives for
the record of his Tribunal, he was the personal representative of
the Secretary General in his Tribunal and acted as an agent of the
Tribunal in all matters not specifically assigned to the Office of the
Marshal.

It was the responsibility of each Assistant Secretary General to
record the daily court happenings, documents offered in evidence
and witnesses presented by prosecution or defense, and to main-
tain 2 Minute Book of the proceedings before his Tribunal. At the
end of each court session, the Assistant Secretary General deliv-
ered to the Court Archives all original documents or exhibits
offered in evidence. The Assistant Secretary General ascertained
and reported to his Tribunal the names of any persons attending
the court sessions whose public or other service was of such a
nature as to merit official consideration and attention of the
Tribunal. He assisted the Secretary General and the Tribunal in
the execution of administrative rules of procedure, Tribunal rules
and directives, ete. He cooperated with all branches and sections
of the Seeretariat for Military Tribunals in matters concerning
administration and personnel. During the court sessions he
cooperated with the Marshal of the court insofar as the require-
ment of the court reporting and court interpreting staffs were
concerned.

(For more complete information, see attached, Duties of Assist-
ant Secretaries General, appendix 10.)*

The following list indicates the Assistant Secretaries General
who were assigned to the respective Tribunals. It is pointed out

“that only one Assistant Secretary General served a Tribunal at
any one time.

Tribunal I—21 Nov. 46-1 Sep. 47

Dehull N. Travis

Mills C. Hatfield

M. A. Royce
Tribunal I—10 Oct. 47-24 Mar. 48
(reconstituted)

M. A. Royce

*Not reproduced herein. See the “Minutes of the Conference of the Committee of Presiding
Judges, 20 November 1947,” reproduced in section VIII D.
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Maurice' De Vinna

Tribunal II—20 Dec. 46-17 Nov. 47
*Richard D. Dixon
Mills C. Hatfield
J. C. Knapp

*(Richard D. Dixon’s title was Deputy Secretary General, On 12 Apr. 47
he was appointed a Judge.)
Tribunal I1 (II-A)—15 Sep. 47-24 Apr. 48
J. C. Knapp
Maurice De Vinna

Tribunal I1I—17 Feb. 47-18 Dec. 47
Arthur P. Nesbit
C. G. Willsie
Tribunal ITT (III-A)—17 Nov. 47-14 Aug. 48
C. G. Willsie
Carl 1. Dietz
John L. Stone

Tribunal IV—15 Mar. 47-5 Jan. 48
Richard D. Dixon
Carl I. Dietz

Tribunal IV (IV=-A)—20 Dec. 47-28 Apr. 49
Carl 1. Dietz
John L. Stone
Evert C. Way
J. Knight
Maurice De Vinna
J. C. Knapp
Howard H. Russell, Jr.
Elizabeth Dinning

Tribunal V—8 Jul. 47-5 Mar. 48
Mills C. Hatfield
John L. Stone
M. A. Royce
Evert C. Way

Tribunal V (V—-A)—80 Dec. 47-12 Nov. 48
Evert C. Way
John L. Stone
C. G. Willsie
J. C. Knapp

Tribunal VI—14 Aug. 47-14 Aug. 48
John L. Stone
Letta Hedblom
Maurice de Vinna
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6. Legal Consultants and Ezxecutive Aid to Tribunals

This personnel was operationally responsible to the Tribunals
and was under the Secretariat for administrative control only.

The legal consultants advised the judges on various aspects of
international law, and rendered advice on constitutional, penal
and other branches of the laws of countries occupied by Germany
during the war. Some of these consultants were also appointed by
the Tribunals to serve as commissioners, to preside at hearings, to
hear testimony of witnesses, and to receive documents, for consid-
eration of the Tribunals.*

The Executive Aid supervised and directed the administrative
details of the individual members of the Tribunals and their staffs.
He acted as liaison officer between Tribunals and Secretariat per-
sonnel, directed the coordination of requests for equipment and
supplies through the Secretariat administration, supervised and
directed arrangements for transportation and billeting for mem-
bers of the Tribunals and for official guests of the Tribunals, and
acted as personal aid to each individual judge for personal needs.

7. Office of the Secretary General

In order to accomplish its functions, the Secretariat was organ-
ized into offices, branches, and sections as hereinbefore briefly
summarized. The Office of Secretary General was composed of
the following personnel engaged in carrying out the responsi-
bilities outlined elsewhere:

Secretary General
Deputy Secretary General
Executive for the Secretary General

In addition, an Administrative Section served the purely local
needs of the organization and was responsible for the Secretariat
Message Center, Supply Section, and Personnel Section.

Below are listed the officials of the Office of Secretary General
for Military Tribunals:

Secretary General
25 Oct. 46 to 17 Nov. 46 Charles E. Sands
18 Nov. 46 to 23 Jan. 47 George M. Read
24 Jan. 47 to 18 Apr. 47 Charles E. Sands
19 Apr. 47to 9 May 48 Col. John E. Ray
10 May 48 to 30 Sep. 49 Dr. Howard H. Russell

Deputy and Executive Secretary General
18 Nov. 46 to 23 Jan. 47 Charles E. Sands (Deputy)
25 Nov. 46 to 5 Mar. 47 Richard D. Dixon (Deputy)

*Concerning the taking of evid by isai , Bee section XVII.
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6 Mar. 47 to 9 May 47 Henry A. Hendry (Deputy)

3 Mar. 47 to b5 Oct. 47 Homer B. Millard (Executive Sec-
retary General)

6 Oct. 47 to 23 Apr. 49 Lt. Col. Herbert N. Holsten (Exec-
utive Secretary General)

9 May 49 to 2 Jul. 49 Capt. Lowell O. Rice (Deputy)

Work still to be Done
1. Court Archives .

As described under section 4, above, the official archives records
are being bound for permanent storage, and an over-all index of
the complete court record is being prepared. The records of eight
cases have been shipped to The Adjutant General’s Office in Wash-
ington. The status of the remaining records, as of date of this re-
port, is as follows:

Case 10 Record packed for shipment.

Case 12 Record packed for shipment.

Case 6 In process of being bound, indexed, and
packed.

Case 11 Still to be bound, indexed, and packed.

Tribunal Records Still to be bound, indexed, and packed.

Archives Miscellaneous Still to be packed.
and Office Files

Duplicate set of records Being coordinated with over-all index
of official record of each case. Still
to be packed. Awaiting decision of
High Commissioner regarding dis-
position. See copy of the letter to
the High Commissioner dated 1
September 1949 requesting policy
decision on disposition of duplicate
set of records, appendix 13.*

2. Final Report

The continuing residual functions of the Coﬁrt Archives and of
the Defense Center are expected to be completed by 15 November
1949, at which time a final report will bé submitted attaching copy
of the over-all index of the complete official court record of the
Nuernberg United States War Crimes Trials.

If time is granted, Barbara Skinner Mandellaub, Chief of
Court Archives and Chief of Defense Center, is prepared to sub-
mit a full final report on the operation of the Secretariat for
Military Tribunals. If no additional time for preparing a full

*Not reproduced herein.
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report is allowed, the final report will cover only'the residual
operations performed between now and 15 November 1949.

8. Completion of Case 11

As deseribed in the Introduction, page 156, a Tribunal
decision is awaited on Defense Memoranda re Alleged Errors in
the Judgment in Case 11. The material being considered by the
judges of Tribunal IV in the States, consists of the following:
Defense Memoranda, forwarded to the judges 10 June 1949;
Prosecution Reply, forwarded to the judges on 6 June 1949;
Defense Rejoinders to Prosecution Reply, forwarded to the judges
on 14 July 1949. It is pointed out that as of date of this report
there has been no word to indicate the time when the Tribunal
decision will be rendered. Upon receipt of said Tribunal decision,
it will be necessary that someone be designated to insure trans-
lation into German; mimeographing of the English and the
German versions; forwarding of English and German copies to
the defense counsel, to Legal Divigsion and to Prosecution, and
forwarding of the signed original to the [Historical Records
Section] Departmental Records Branch, AGO, [Department of
the Army] in Washington for inclusion in the official record of
the case. This should complete Case 11, as it is not expected that
the Tribunal will allow the filing of any further motions or
petitions in the case.

Upon completion of review by the Legal Division, and upon
action having been taken on the sentences by the appropriate
authority, it will be necessary that someone be designated to
insure photostating of the Orders with Respect to Sentences;
forwarding certified photostatic copies to Landsberg Prison;
forwarding copies to the defense counsel of the convicted defend-
ants in Case 11; and forwarding the signed originals of said
Orders re Sentences to the Historical Records Section, Depart-
mental Records Branch, AGO, Department of the Army for in-
clusion in the official record of the case.

Appendiz 1

Control Council Law No. 10, Punishment of Persons Guilty of
War Crimes, Crimes Against Peace, and Crimes Against
Humanity.

[This law is reproduced in section II B.]
Appendixz 2

Military Government-Germany, Ordinance No. 7, Organization
- and Powers of Certain Military Tribunals.

[This ordinance is reproduced in section II C.]
999389—58——13
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Appendiz 3

Military Government-Germany, Ordinance No. 11, Amending
Military Government Ordinance No. 7 of 18 October 1946 -
Entitled “Organization and Powers of Certain Military
Tribunals.”

[This ordinance is reproduced in section II D.]

Appendixz 4
Regulation No. 1 under Military Government Ordinance No. 7
as Amended by Military Government Ordinance No. 11.

[This regulation, dealing entirely with procedures to be followed in connection
with the Military Governor’s review of sentences of the Military Tribunals,
is reproduced in section XXV.]

Appengix 5

[This appendix is a large table showing as to each of the 12 trials at
Nuernberg under Control Council Law No. 10 the following: the case number,
the Tribunal number, the short title of the case, the dates on which the
indictment was filed and served, the leading representatives of the prosecution
conducting the case, the judges, the date of arraignment, the opening date of
trial, the date of sentence, and the nature of the sentences. Since this chart
would be difficult to produce and since these materials appear elsewhere in the
earlier volumes of this series, this table is not reproduced here.]
Appendiz 6
History of the Marshal’s Office.

[Reproduced in section VIII F.]

Appendix 7
Final Report of the Defense Center, United States Military
Tribunals, Nuernberg, Germany.
[Reproduced in section VIII G.]

Appendix 8
Biographical List of Defense Counsel.

[Not reproduced herein. The earlier volumes of this series, in the preliminary
parts devoted to each of the cases, contain lists of defense counsel in the
individual cases. An alphabetical list of defense counsel in all cases, together
with certain information as to each defense counsel listed, is included as
appendix Q in “Final Report to the Secretary of the Army on the Nuernberg
War Crimes Trials under Control Council Law No. 10,” by Telford Taylor,
op. ¢it.]

Appendiz 9

Court Archives History.
[Reproduced in seetion VIIT H 2.]
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Appendix 10
Duties of Assistant Secretaries General.

[Not reproduced herein. Concerning the duties of the Assistant Secretaries
General, see section VIII D, which contains “Minutes of the Conference of the
Committee of Presiding Judges” on the “Policies and Procedures of the Office
of the Secretary General.”]

Appendix 11

Order of Headquarters, United States Forces, European Theater,
26 February 1947, concerning “Support of United States
Military, Tri