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PREFACE

In April 1949, judgment was rendered in the last of the series
of 12 Nuernberg war crimes trials which had begun in October
1946, and were held pursuant to Allied Control Council Law No.
10. Far from being of concern solely to lawyers, these trials are of
especial interest to soldiers, historians, students of international
affairs, and others. The defendants in these proceedings, charged
with war crimes and other offenses against international penal
law, were prominent figures in Hitler’s Germany and included
such outstanding diplomats and politicians as the State Secre-
tary of the Foreign Office, von Weizsaecker, and cabinet ministers
von Krosigk and Lammers; military leaders such as Field Mar-
shals von Leeb, List, and von Kuechler; SS leaders such as Ohlen-
dorf, Pohl, and Hildebrandt; industrialists such as Flick, Alfried
Krupp, and the directors of 1. G. Farben; and leading professional
men such as the famous physician Gerhard Rose, and the jurist
and Acting Minister of Justice, Schlegelberger.

In view of the weight of the accusations and the far-flung ac-
tivities of the defendants, and the extraordinary amount of official
contemporaneous German documents introduced in evidence, the
records of these trials constitute a major source of historical
material covering many events of the fateful years 1933 (and even
earlier) to 1945, in Germany and elsewhere in Europe.

The Nuernberg trials under Law No. 10 were carried out under
the direct authority of the Allied Control Council, as manifested
in that law, which authorized the establishment of the Tribunals.
The judicial machinery for the trials, including the Military Tri-
bunals and the Office, Chief of Counsel for War Crimes, was pre-
sceribed by Military Government Ordinance No. 7 and was part of
the oceupation administration for the American zone, the Office
of Military Government (OMGUS). Law No. 10, Ordinance No. 7,
and other basic jurisdictional or administrative documents are
brinted in full hereinafter.

The proceedings in these trials were conducted throughout in
the German and English languages, and were recorded in full by
stenographic notes, and by electrical sound recording of all oral
proceedings. The 12 cases required over 1,200 days of court pro-
ceedings and the transcript of these proceedings exceeds 330,000
bages, exclusive of hundreds of documents books, briefs, etc. Pub-
lication of all of this material, accordingly, was quite unfeasible.
This series, however, contains the indictments, judgments, and
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other important portions of the record of the 12 cases, and it is
believed that these materials give a fair picture of the trials, and
as full and illuminating a picture as is possible within the space
available. Copies of the entire record of the trials are available in
the Library of Congress, the National Archives, and elsewhere.

In some cases, due to time limitations, errors of one sort or an-
other have crept into the translations which were available to the
Tribunal. In other cases the same document appears in different
trials, or even at different parts of the same trial, with variations
in translation. For the most part these inconsistencies have been
allowed to remain and only such errors as might cause misunder-
standing have been corrected.

Volume III of this series is dedicated to the case United States
of America vs. Josef Altstoetter, et al. (Case 3). This trial has
become known as the Justice Case, because all of the defendants
held positions in the Reich system of justice, as officials of the
Reich Ministry of Justice or as judges or prosecutors of the Spe-
cial Courts and the People’s Courts. :

Deos
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DECLARATION ON GERMAN ATROCITIES
[Moscow Declaration]
Released November 1, 1943

THE UNITED KINGDOM, the United States and the Soviet Union have re-
ceived from many quarters evidence of atrocities, massacres and cold-blooded
mass executions which are being perpetrated by the Hitlerite forces in the
many countries they have overrun and from which they are now being
steadily expelled. The brutalities of Hitlerite domination are no new thing
and all the peoples or territories in their grip have suffered from the worst
form of government by terror. What is new is that many of these territories
are now being redeemed by the advancing armies of the liberating Powers
and that in their desperation, the recoiling Hitlerite Huns are redoubling
their ruthless cruelties. This is now evidenced with particular clearness by
monstrous crimes of the Hitlerites on the territory of the Soviet Union which
is being liberated from the Hitlerites, and on French and Italian territory.

Accordingly, the aforesaid three allied Powers, speaking in the interests of
the thirty-two [thirty-three]l United Nations, hereby solemnly declare and
give full warning of their declaration as follows:

At -the time of the granting of any armistice to any government which may
be set up in Germany, those German officers and men and members of the
Nazi party who have been responsible for, or have taken a consenting part in
the above atrocities, massacres, and executions, will be sent back to the
countries in which their abominable deeds were done in order that they may
be judged and punished according to the laws of these liberated countries and
of the free governments which will be created therein. Lists will be compiled
in all possible detail from all these countries having regard especially to the
invaded parts of the Soviet Union, to Poland and Czechoslovakia, to Yugo-
slavia and Greece, including Crete and other islands, to Norway, Denmark,
the Netherlands, Belgium, Luxemburg, France and Italy.

Thus, the Germans who take part in wholesale shootings of Italian officers
or in the execution of French, Dutch, Belgian, or Norwegian hostages or of
Cretan peasants, or who have shared in the slaughters inflicted on the people
of Poland or in territories of the Soviet Union which are now being swept
clear of the enemy, will know that they will be brought back to the scene of
their erimes and judged on the spot by the peoples whom they have outraged.
Let those who have hitherto not imbrued their hands with innocent blood
beware lest they join the ranks of the guilty, for most assuredly the three
allied Powers will pursue them to the uttermost ends of the earth and will
deliver them to their accusers in order that justice may be done.

The above declaration is without prejudice to the case of the major erimi-
nals, whose offences have no particular geographical localisation and who will
be punished by the joint decision of the Governments of the Allies.

[Signed]
Roosevelt
Churchill
Stalin

EXECUTIVE ORDER 9547

PROVIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES



By virtue of the authority vested in me as President and as Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. Associate Justice Robert H. Jackson is hereby designated to act as the
Representative of the United States and as its Chief of Counsel in preparing
and prosecuting charges of atrocities and war crimes against such of the
leaders of the European Axis powers and their prinecipal agents and acces-
sories as the United States may agree with any of the United Nations to
bring to trial before an international military tribunal. He shall serve with-
out additional compensation but shall receive such allowance for expenses as
may be authorized by the President.

2. The Representative named herein is authorized to select and recommend
to the President or to the head of any executive department, independent
establishment, or other federal agency necessary personnel to assist in the
performance of his duties hereunder. The head of each executive department,
independent establishment, and other federal agency is hereby authorized to
assist the Representative named herein in the performance of his duties
hereunder and to employ such personnel and make such expenditures, within
the limits of appropriations now or hereafter available for the purpose, as
the Representative named herein may deem necessary to accomplish the
purposes of this order, and may make available, assign, or detail for duty
with the Representative named herein such members of the armed forces
and other personnel as may be requested for such purposes.

3. The Representative named herein is authorized to cooperate with, and
receive the assistance of, any foreign Government to the extent deemed
necessary by him to accomplish the purposes of this order.

HarrY S. TRUMAN

THE WHITE HOUSE,

May 2, 1945
(F. R. Doc. 45-7256; Filed, May 3, 1945; 10:57 a. m.)

LONDON AGREEMENT OF 8 AUGUST 1945

AGREEMENT by the Government of the UNITED STATES OF AMERICA, the
Provisional Government of the FRENCH REPUBLIC, the Government of the
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND and the

. Government of the UNION OF SOVIET SOCIALIST REPUBLICS for the Prosecu-
tion and Punishment of the MAJOR WAR CRIMINALS of the EUROPEAN AXIS
WHEREAS the United Nations have from time to time made declarations of

their intention that War Criminals shall be brought to justice;

AND WHEREAS the Moscow Declaration of the 30th October 1943 on German
atrocities in Occupied Europe stated that those German Officers and men and
members of the Nazi Party who have been responsible for or have taken a
consenting part in atrocities and crimes will be sent back to the countries in
which their abominable deeds were done in order that they may be judged
and punished according to the laws of these liberated countries and of the
free Governments that will be created therein;

AND WHEREAS this Declaration was stated to be without prejudice to the
case of major criminals whose offenses have no particular geographical
location and who will be punished by the joint decision of the Governments
of the Allies;
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Now rHEREFORE the Government of the United States of America, the
Provisional Government of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government
of the Union of Soviet Socialist Republics (hereinafter called “the Signa-
tories”) acting in the interests of all the United Nations and by their
representatives duly authorized thereto have concluded this Agreement.

Article 1. There shall be established after consultation with the Control
Council for Germany an International Military Tribunal for the trial of war
criminals whose offenses have no particular geographical location whether
they be accused individually or in their capacity as members of organizations
or groups or in both capacities.

Article 2. The constitution, jurisdiction and functions-of the International
Military Tribunal shall be those set out in the Charter annexed to this
Agreement, which Charter shall form an integral part of this Agreement.

Article 3. Each of the Signatories shall take the necessary steps to make
available for the investigation of the charges and trial the major war crimi-
nals detained by them who are to be tried by the International Military
Tribunal. The Signatories shall also use their best endeavors to make avail-
able for investigation of the charges against and the trial before the Inter-
national Military Tribunal such of the major war criminals as are not in
the territories of any of the Signatories.

Article 4. Nothing in this Agreement shall prejudice the provisions estab-
lished by the Moscow Declaration concerning the return of war eriminals to
the countries where they committed their ecrimes.

Article 5. Any Government of the United Nations may adhere to this
Agreement by notice given through the diplomatic channel to the Govern-
ment- of the United Kingdom, who shall inform the other signatory and
adhering Governments of each such adherence.

Article 6. Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be established
in any allied territory or in Germany for the trial of war criminals.

Article 7. This agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue thereafter,
subject to the right of any Signatory to give, through the diplomatic channel,
one month’s notice of intention te terminate it. Such termination shall not
prejudice any proceedings already taken or any findings already made in
pursuance of this Agreement.

IN wITNESS WHEREOF the Undersigned have signed the present Agreement.

DoNE in quadruplicate in London this 8th day of August 1945 each in
English, French and Russian, and each text to have equal authenticity.

For the Government of the United States of America
RoBERT H. JACKSON

For the Provisional Government of the French Republie
RoBerT FaLCO

For the Government of the United Kingdom of Great
Britain and Northern Ireland
Jowirt, C.

For the Government of the Union of Soviet Socialist
Republics
I. NIKITCHENKO
A. TRAININ
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CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
1. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day of August
1945 by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the Union of
Soviet Socialist Republics, there shall be established an International Military
Tribunal (hereinafter called ‘“‘the Tribunal”) for the just and prompt trial
and punishment of the major war criminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with an alter-
nate. One member and one alternate shall be appointed by each of the
Signatories. The alternates shall, so far as they are able, be present at all
sessions of the Tribunal. In case of illness of any member of the Tribunal
or his incapacity for some other reason to fulfill his functions, his alternate
shall take his place.

Article 3. Neither the Tribunal, its members nor their alternates can be
challenged by the prosecution, or by the Defendants or their Counsel. Each
Signatory may replace its member of the Tribunal or his alternate for
reasons of health or for other good reasons, except that no replacement may
take place during a Trial, other than by an alternate.

Article 4.

(a) The presence of all four members of the Tribunal or the alternate for
any absent member shall be necessary to constitute the quorum.

(b) The members of the Tribunal shall, before any trial begins, agree
among themselves upon the selection from their number of a President, and
the President shall hold office during that trial, or as may otherwise be
agreed by a vote of not less than three members. The principle of rotation of
presidency for successive trials is agreed. If, however, a session of the Tri-
bunal takes place on the territory of one of the four Signatories, the repre-
sentative of that Signatory on the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a majority vote
and in case the votes are evenly divided, the vote of the President shall be
decisive: provided always that convictions and sentences shall only be
imposed by affirmative votes of at least three members of the Tribunal.

Article 5. In case of need and depending on the number of the matters to be
tried, other Tribunals may be set up; and the establishment, functions, and
Procedure of each Tribunal shall be identical, and shall be governed by this
Charter.

I1. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred to in Article

1 hereof for the trial and punishment of the major war criminals of the

European Axis countries shall have the power to try and punish persons

who, acting in the interests of the European Axis countries, whether as

individuals or as members of organizations, committed any of the following

Crimes.

The following acts, or any of them, are crimes coming within the jurisdie-
tion of the Tribunal for which there shall be individual responsibility:

() CRIMES AGAINST PEACE: namely, planning, preparation, initiation
or waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common plan
or conspiracy for the accomplishment of any of the foregoing;
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(b) WAR CRIMES: namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment or
deportation to slave labor or for any other purpose of civilian popula-
tion of or in occupied territory, murder or ill-treatment of prisoners @f
war or persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(¢) CRIMES AGAINST HUMANITY: namely, murder, extermination, en-
slavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war; or persecutions on politi-
cal, racial or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated.*

Leaders, organizers, instigators and accomplices participating in the
formulation or execution of a common plan or conspiracy to commit any of
the foregoing crimes are responsible for all acts performed by any persons
in execution of such plan.

Article 7. The official position of defendants, whether as Heads of State or
responsible officials in Government Departments, shall not be considered as
freeing them from responsibility or mitigating punishment.

Article 8. The fact that the Defendant acted pursuant to order of his Gov-
ernment or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that
justice so requires.

Article 9. At the trial of any individual member of any group or organiza-
tion the Tribunal may declare (in connection with any act of which the
individual may be convicted) that the group or organization of which the
individual was a member was a criminal organization.

After receipt of the Indictment the Tribunal shall give such notice as it
thinks fit that the prosecution intends to ask the Tribunal to make such
declaration and any member of the organization will be entitled to apply to
the Tribunal for leave to be heard by the Tribunal upon the question of the
eriminal character of the organization. The Tribunal shall have power to
allow or reject the application. If the application is allowed, the Tribunal
may direet in what manner the applicants shall be represented and heard.

Article 10. In cases where a group or organization is declared criminal by
the Tribunal, the competent national authority of any Signatory shall have
the right to bring individuals to trial for membership therein before national,
military or occupation courts. In any such case the criminal nature of the
group or organization is considered proved and shall not be questioned.

Article 11. Any person convicted by the Tribunal may be charged before a
national, military or occupation court, referred to in Article 10 of this
Charter, with a crime other than of membership in a eriminal group or
organization and such court may, after convicting him, impose upon him
punishment independent of and additional to the punishment imposed by the
Tribunal for participation in the criminal activities of such group or
organization.

Article 12. The Tribunal shall have the right to take proceedings against a
person charged with crimes set out in Article 6 of this Charter in his absence,
if he has not been found or if the Tribunal, for any reason, finds it necessary,
in the interests of justice, to conduct the hearing in his absence.

* See protocol p. XVIII for correction of this paragraph.
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Article 13. The Tribunal shall draw up rules for its procedure, These rules
shall not be inconsistent with the provisions of this Charter.

III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF
MAJOR WAR CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for the in-
vestigation of the charges against and the prosecution of major war
eriminals,

The Chief Prosecutors shall aet as a committee for the following purposes:
(a¢) to agree upon a plan of the individual work of each of the Chief Prosecu-

tors and his staff,

(b) to settle the final designation of major war criminals to be tried by the
Tribunal,

(c) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompanying documents with the
Tribunal,

(é) to draw up and recommend to the Tribunal for its approval draft rules
of procedure, contemplated by Article 18 of this Charter. The Tribunal
shall have power to accept, with or without amendments, or to reject,
the rules so recommended.

The Committee shall act in all the above matters by a majority vote and
shall appoint a Chairman as may be convenient and in accordance with the
principle of rotation: provided that if there is an equal division of vote
concerning the designation of a Defendant to be tried by the Tribunal, or
the erimes with which he shall be charged, that proposal will be adopted
which was made by the party which proposed that the particular Defendant
be tried, or the particular charges be preferred against him.,

Article 15. The Chief Prosecutors shall individually, and acting in collabora-

tion with one another, also undertake the following duties:

(a) investigation, collection, and production before or at the Trial of all
necessary evidence,

(b) the preparation of the Indictment for approval by the Committee in
aceordance with paragraph (¢) of Article 14 hereof,

(¢) the preliminary examination of all necessary witnesses and of the
Defendants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned to
them,

() to undertake such other matters as may appear necessary to them for
the purposes of the preparation for and conduct of the Trial.

It is understood that no witness or Defendant detained by any Signatory
shall be taken out of the possession of that Signatory without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the following

procedure shall be followed:

(¢) The Indictment shall include full particulars specifying in detail the
charges against the Defendants. A copy of the Indiectment and of all the
documents lodged with the Indietment, translated into a language which
he understands, shall be furnished to the Defendant at a reasonable
time before the Trial.

'(b) During any preliminary examination or trial of a Defendant he shall
have the right to give any explanation relevant to the charges made
against him.
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(¢) A preliminary examination of a Defendant and his Trial shall be con-
ducted in, or translated into, a language which the Defendant under-
stands.

(d) A defendant shall have the right to conduet his own defense before the
Tribunal or to have the assistance of Counsel. .

(e) A defendant shall have the right through himself or through his Counsel
to present evidence at the Trial in support of his defense, and to cross-
examine any witness called by the Prosecution.

V. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attendance and
testimony and to put questions to them,

(b) to interrogate any Defendant, .

(¢) to require the production of documents and other evidentiary material, *

(d) to administer oaths to witnesses,

(e) to appoint officers for the carrying out of any task designated by the
Tribunal including the power to have evidence taken on commission.

Article 18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the issues raised
by the charges,

(b) take strict measures to prevent any action which will cause unreasonable
delay, and rule out irrelevant issues and statements of any kind what-
soever,

(¢) deal summarily with any contumacy, imposing appropriate punishment,
including exelusion of any Defendant or his Counsel from some or all
further proceedings, but without prejudice to the determination of the
charges. .

Article 19. The Tribunal shall not be bound by technical rules of evidence.

It shall adopt and apply to the greatest possible extent expeditious and non-

technical procedure, and shall admit any evidence which it deems to have

probative value.

Article 20. The Tribunal may require to be informed of the nature of any
evidence before it is offered so that it may rule upon the relevance thereof.

Article 21. The Tribunal shall not require proof of facts of common knowl-
edge but shall take judicial notice thereof. It shall also take judicial notice
of official governmental documents and reports of the United Nations, in-
cluding the acts and documents of the committees set up in the various allied
countries for the investigation of war erimes, and the records and ﬁndﬂ'ngs
of military or other Tribunals of any of the United Nations.

Article 22. The permanent seat of the Tribunal shall be in Berlin. The first
meetings of the members of the Tribunal and of the Chief Prosecutors shall
be held at Berlin in a place to be designated by the Control Council for
Germany. The first trial shall be held at Nuremberg, and any subsequent
trials shall be held at such places as the Tribunal may decide. ’

Article 23. One or more of the Chief Prosecutors may take part in the
prosecution at each Trial. The function of any Chief Prosecutor may be dis-
charged by him personally, or by any person or persons authorized by him.

The funection of Counsel for a Defendant may be discharged at the De-
fendant’s request by any Counsel professionally qualified to conduct cases
before the Courts of his own country, or by any other person who may be
specially authorized thereto by the Tribunal.
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Article 24. The proceedings at the Trial shall take the following course:

(¢) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads “guilty” or
“not guilty”.

(¢) The Prosecution shall make an opening statement.

(d) The Tribunal shall ask the Prosecution and the Defense what evidence
(if any) they wish to submit to the Tribunal, and the Tribunal shall
rule upon the admissibility of any such evidence.

(e) The witnesses for the Prosecution shall be examined and after that the
witnesses for the Defense. Thereafter such rebutting evidence as may be
held by the Tribunal to be admissible shall be called by either the
Prosecution or the Defense.

(f) The Tribunal may put any question to any witness and to any De-
fendant, at any time.

(¢9) The Prosecution and the Defense shall interrogate and may cross-
examine any witnesses and any Dgfendant who gives testimony.

(h) The Defense shall address the cour{.

(i) The Prosecution shall address the court.

(/) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sentence.

Article 25, All official documents shall be produced, and all court proceed-
ings conducted, in English, French and Russian, and in the language of the
Defendant. So much of the record and of the proceedings may also be trans-
lated into the language of any country in which the Tribunal is sitting, as
the Tribunal considers desirable in the interests of justice and public opinion.

VI. JUDGMENT AND SENTENCE

Article 26. The judgment of the Tribunal as to the guilt or the innocence of
any Defendant shall give the reasons on which it is based, and shall be final
and not subject to review.

Article 27. The Tribunal shall have the right to impose upon a Defendant,
on conviction, death or such other punishment as shall be determined by it to
be just.

Article 28. In addition to any punishment imposed by it, the Tribunal shall
have the right to deprive the convicted person of.any stolen property and
order its delivery to the Control Council for Germany.

Article 29. In case of guilt, sentences shall be carried out in accordance with
the orders of the Control Couneil for Germany, which may at any time reduce
or otherwise alter the sentences, but may not increase the severity thereof.
If the Control Council for Germany, after any Defendant has been convicted
and sentenced, discovers fresh evidence which, in its opinion, would found a
fresh charge against him, the Council shall report accordingly to the Com-
mittee established under Article 14 hereof, for such action as they may
consider proper, having regard to the interests of justice.

VII. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall be charged
by the Signatories against the funds allotted for maintenance of the Control
Couneil for Germany.
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PROTOCOL

Whereas an Agreement and Charter regarding the Prosecution of War
Criminals was signed in London on the 8th August 1945, in the English,
French, and Russian languages.

And whereas a discrepancy has been found to exist between the originals
of Article 6, paragraph (e¢), of the Charter in the Russian language, on the
one hand, and the originals in the English and French languages, on the
other, to wit, the semi-colon in Article 6, paragraph (c), of the Charter
between the words “war” and “or”, as carried in the English and French
texts, is a comma in the Russian text,

And whereas it is desired to rectify this diserepancy:

Now, THEREFORE, the undersigned, signatories of the said Agreement on
behalf of their respective Governments, duly authorized thereto, have agreed
that Article 6, paragraph (c¢), of the Charter in the Russian text is correct,
and that the meaning and intention of the Agreement and Charter require
that the said semi-colon in the English text should be changed to 2 comma,
and that the French text should be amended to read as follows:

(¢) LEs CRIMES CONTRE L’HUMANITE: c’est 4 dire I'assassinat, ’extermina-
tion, la réduction en esclavage, la déportation, et tout autre acte
inhumain commis contre toutes populations civiles, avant ou pendant
la guerre, ou bien les persécutions pour des motifs politiques, raciaux,
ou réligieux, lorsque ces actes ou persécutions, qu’ils aient constitué
ou non une violation du droit interne du pays ou ils ont été perpétrés,
ont été commis & la suite de tout crime rentrant dans la compétence du
Tribunal, ou en liaison avec ce crime.

IN WITNESS WHEREOF the Undersigned have signed the present Protocol.

DONE in quadruplicate in Berlin this 6th day of October, 1945, each in
English, French, and Russian, and each text to have equal authenticity.

For the Government of the United States of America

RoBERT H. JACKSON

For the Provisional Government of the French Republic
FRANCOIS DE MENTHON

For the Government of the United Kingdom of Great

Britain and Northern Ireland
HARTLEY SHAWCROSS

For the Government of the Union of Soviet Socialist

Republies
R. RUDENKO

CONTROL COUNCIL LAW NO. 10

PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES, CRIMES
AGAINST PEACE AND AGAINST HUMANITY

In order to give effect to the terms of the Moscow Declaration of 830 October
1943 and the London Agreement of 8 August 1945, and the Charter issued
pursuant thereto and in order to establish a uniform legal basis in Germany
for the prosecution of war criminals and other similar offenders, other than
those dealt with by the International Military Tribunal, the Control Council

enacts as follows:
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Article Y

The Mosecow Declaration of 30 October 1943 “Concerning Responsibility of
Hitlerites for Committed Atrocities” and the London Agreement of 8 August
1945 “Concerning Prosecution and Punishment of Major War Criminals of
the European Axis” are made integral parts of this Law. Adherence to the
provisions of the London Agreement by any of the United Nations, as pro-
vided for in Article V of that Agreement, shall not entitle such Nation to
participate or interfere in the operation of this Law within the Control
Council area of authority in Germany.

Article II

1. Each of the following acts is recognized as a crime:

(a) Crimes against Peace. Initiation of invasions of other countries and
wars of aggression in violation of international laws and treaties, including
but not limited to planning, preparation, initiation or waging a war of
aggression, or a war of violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accom-
plishment of any of the foregoing.

(b) War Crimes. Atrocities or offences against persons or property con-
stituting violations of the laws or customs of war, including but not limited
to, murder, ill treatment or deportation to slave labour or for any other
purpose, of civilian population from occupied territory, murder or ill treat-
ment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages,
or devastation not justified by military necessity.

(¢) Crimes against Humanity. Atrocities and offences, including but not
limited to murder, extermination, enslavement, deportation, imprisonment,
torture, rape, or other inhumane acts committed against any civilian popula-
tion, or persecutions on political, racial or religious grounds whether or not
in violation of the domestic laws of the country where perpetrated.

(d) Membership in categories of a criminal group or organization declared
criminal by the International Military Tribunal.

2. Any person without regard to nationality or the capacity in which he
acted, is deemed to have committed a crime as defined in paragraph 1 of this
Article, if he was (a) a principal or (b) was an accessory to the commission
of any such crime or ordered or abetted the same or (¢) took a consenting
part therein or (d) was connected with plans or enterprises involving its
commission or (¢) was a member of any organization or group connected
with the commission of any such erime or (f) with reference to paragraph 1
(a), if he held a high political, civil or military (including General Staff)
position in Germany or in one of its Allies, co-belligerents or satellites or held
high position in the financial, industrial or economic life of any such country.

3. Any person found guilty of any of the Crimes above mentioned may
upon conviction be punished as shall be determined by the tribunal to be just.
Such punishment may consist of one or more of the following:

(a) Death.

(b) Imprisonment for life or a term of years, with or without hard labour.

(¢) Fine, and imprisonment with or without hard labeur, in lieu thereof.

(d) Forfeiture of property. :

(e) Restitution of property wrongfully acquired.

(f) Deprivation of some or all civil rights.
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Any property declared to be forfeited or the restitution of which is ordered
by the Tribunal shall be delivered to the Control Council for Germany, which
shall decide on its disposal.

4. (a) The official position of any person, whether as Head of State or as
a responsible official in a Government Department, does not free him from
responsibility for a crime or entitle him to mitigation of punishment.

(b) The fact that any person acted pursuant to the order of his Govern-
ment or of a superior does not free him from responsibility for a crime, but
may be considered in mitigation.

5. In any trial or prosecution for a crime herein referred to, the accused
shall not be entitled to the benefits of any statute of limitation in respect of
the period from 30 January 1933 to 1 July 1945, nor shall any immunity,
pardon or amnesty granted under the Nazi regime be admitted as a bar to
trial or punishment.

Article III

1. Each occupying authority, within its Zone of occupation,

(a) shall have the right to cause persons within such Zone suspected of
having committed a crime, including those charged with crime by one of the
United Nations, to be arrested and shall take under control the property, real
and personal, owned or controlled by the said persons, pending decisions as
to its eventual disposition.

(b) shall report to the Legal Directorate the names of all suspected
criminals, the reasons for and the places of their detention, if they are
detained, and the names and locations of witnesses.

(¢) shall take appropriate measures to see that witnesses and evidence
will be available when required.

(d) shall have the right to cause all persons so arrested and charged, and
not delivered to another authority as herein provided, or released, to be
brought to trial before an appropriate tribunal. Such tribunal may, in the
case of crimes committed by persons of German citizenship or nationality
against other persons of German citizenship or nationality, or stateless
persons, be a German Court, if authorized by the occupying authorities.

2. The tribunal by which persons charged with offenses hereunder shall be
tried and the rules and procedure thereof shall be determined or designated
by each Zone Commander for his respective Zone. Nothing herein is intended
to, or shall impair or limit the jurisdiction or power of any court or tribunal
now or hereafter established in any Zone by the Commander thereof, or of
the International Military Tribunal established by the London Agreement of
8 August 1945.

3. Persons wanted for trial by an International Military Tribunal will not
be tried without the consent of the Committee of Chief Prosecutors. Each
Zone Commander will deliver such persons who are within his Zone to that
committee upon request and will make witnesses and evidence available to it.

4. Persons known to be wanted for trial in another Zone or outside Ger-
many will not be tried prior to decision under Article IV unless the fact of
their apprehension has been reported in accordance with Section 1 (b) of
this Article, three months have elapsed thereafter, and no request for delivery
of the type contemplated by Article IV has been received by the Zone Com-
mander concerned.

5. The execution of death sentences may be deferred by not to exceed one
month after the sentence has become final when the Zone Commander con-
cerned has reason to believe that the testimony of those under sentence
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would-be of value in the investigation and trial of crimes within or without
his Zone.

6. Each Zone Commander will cause such effect to be given to the judg-
ments of courts of competent jurisdiction, with respect to the property taken
under his control pursuant hereto, as he may deem proper in the interest
of justice.

Article IV

1. When any person in a Zone in Germany is alleged to have committed a
crime, as defined in Article II, in a country other than Germany or in another
Zone, the government of that nation or the Commander of the latter Zone, as
the case may be, may request the Commander of the Zone in which the person
is located for his arrest and delivery for trial to the country or Zone in which
the crime was committed. Such request for delivery shall be granted by the
Commander receiving it unless he believes such person is wanted for trial or
as 4 witness by an International Military Tribunal, or in Germany, or in a
nation other than the one making the request, or the Commander is not
satisfied that delivery should be made, in any of which cases he shall have
the right to forward the said request to the Legal Directorate of the Allied
Control Authority. A similar procedure shall apply to witnesses, material
exhibits and other forms of evidence.

2. The Legal Directorate shall consider all requests referred to it, and shall
determine the same in accordance with the following principles, its determina-
tion to be communicated to the Zone Commander.

(a) A person wanted for trial or as a witness by an International Military
Tribunal shall not be delivered for trial or required to give evidence outside
Germany, as the case may be, except upon approval of the Committee of
Chief Prosecutors acting under the London Agreement of 8 August 1945.

(b) A person wanted for trial by several authorities (other than an Inter-
national Military Tribunal) shall be disposed of in accordance with the fol-
lowing priorities:

(1) If wanted for trial in the Zone in which he is, he should not be
delivered unless arrangements are made for his return after trial elsewhere;

(2) If wanted for trial in a Zone other than that in which he is, he should
be delivered to that Zone in preference to delivery outside Germany unless
arrangements are made for his return to that Zone after trial elsewhere;

(3) If wanted for trial outside Germany by two or more of the United
Nations, of one of which he is a citizen, that one should have priority;

(4) If wanted for trial outside Germany by several countries, not all of
which are United Nations, United Nations should have priority;

(5) If wanted for trial outside Germany by two or more of the United
Nations, then, subject to Article IV 2 (b) (3) above, that which has the most
serious charges against him, which are moreover supported by evidence,
should have priority.

Article V

The delivery, under Article IV of this Law, of persons for trial shall be
made on demands of the Governments or Zone Commanders in such a manner
that the delivery of criminals to one jurisdietion will not become the means
of defeating or unnecessarily delaying the carrying out of justice in another
Place. If within six months the delivered person has not been convicted by
the Court of the zone or country to which he has been delivered, then such
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person shall be returned upon demand of the Commander of the Zone where
the person was located prior to delivery.

Done at Berlin, 20 December 1945,

JOSEPH T. MCNARNEY
General

B. L. MONTGOMERY
Field Marshal

L. KoELTZ
Général de Corps d’Armée
for P. KOENIG
Général d’Armée

G. ZHUKOV
Marshal of the Soviet Union

EXECUTIVE ORDER 9679

AMENDMENT OF EXFCUTIVE ORDER No. 9647 oF MAY 2, 1945, ENTITLED “PRO-
VIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES”

By virtue of the authority vested in me as President and Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. In addition to the authority vested in the Representative of the United
States and its Chief of Counsel by Paragraph 1 of Executive Order No. 9547
of May 2, 1945, to prepare and prosecute charges of atrocities and war crimes
against such of thz leaders of the European Axis powers and their acces-
sories as the United States may agree with any of the United Nations to
bring to trial before an international military tribunal, such Representative
and Chief of Counsel shall have the authority to proceed before United States
military or occupation tribunals, in proper cases, against other Axis adher-
ents, including but not limited to cases against members of groups and
organizations declared criminal by the said international military tribunal.

2. The present Representative and Chief of Counsel is authorized to desig-
nate a Deputy Chief of Counsel, to whom he may assign responsibility for
organizing and planning the prosecution of charges of atrocities and war
crimes, other than those now being prosecuted as Case No. 1 in the inter-
national military tribunal, and, as he may be directed by the Chief of
Counsel, for conducting the prosecution of such charges of atrocities and
war crimes.

3. Upon vacation of office by the present Representative and Chief of
Counsel, the functions, duties, and powers of the Representative of the
United States and its Chief of Counsel, as specified in the said Executive
Order No. 9547 of May 2, 1945, as amended by this order, shall be vested in
a Chief of Counsel for War Crimes to be appointed by the United States
Military Governor for Germany or by his successor.
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4. The said Executive Order No. 9547 of May 2, 1945, is amended ac-
cordingly.
HAarry S. TRUMAN

THE WHITE HOUSE,
January 16, 1946.

(F. R. Doc. 46-893; Filed, Jan. 17, 1946; 11:08 a. m.)

HEADQUARTERS
US FORCES, EUROPEAN THEATER
GENERAL ORDERS 24 OCTOBER 1946
No. 301
Office of Chief of Counsel for War Crimes .......c.coseciieeaniionsnenraroaianiroaesas I

Chief ProSecutor ...........veeensesnassans " bt dieteieanaareaseiraneaaniann
Announcement of ASSIENMERNLS .. ...iiiitiiiiiatttiiasiiiiiiar i e aaa s

I....OFFICE OF CHIEF OF COUNSEL FOR WAR CRIMES. Effective
this date, the Office of Chief of Counsel for War Crimes is transferred to the
Office of Military Government for Germany (US). The Chief of Counsel for
War Crimes will report directly to the Deputy Military Governor and will
work in close liaison with the Legal Adviser of the Office of Military Govern-
ment for Germany and with the Theater Judge Advocate.

II....CHIEF PROSECUTOR. Effective this date, the Chief of Counsel
for War Crimes will also serve as Chief Prosecutor under the Charter of
the International Military Tribunal, established by the Agreement of
8 August 1945.

III.... ANNOUNCEMENT OF ASSIGNMENTS. Effective this date,
Brigadier General Telford Taylor, USA, is announced as Chief of Counsel
for War Crimes, in which capacity he will also serve as Chief Prosecutor for
the United States uunder the Charter of the International Military Tribunal,
established by the Agreement of 8 August 1946.

By coMmMAND 6F GENERAL McNARNEY:

C. R. HUEBNER
Major General, GSC
Chief of Staff
OFFICIAL:
GEORGE F. HERBERT
Colonel, AGD
Adjutant General

DistriuTION: D

MILITARY GOVERNMENT—GERMANY
UNITED STATES ZONE
ORDINANCE NO. 7

ORGANIZATION AND POWERS OF CERTAIN MILITARY TRIBUNALS

Article I
The purpose of this Ordinance is to provide for the establishment of mili-
tary tribunals which shall have power to try and punish persons charged with
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offenses recognized as crimes in Article II of Control Council Law No. 10,
including conspiracies to commit any such crimes. Nothing herein shall
prejudice the jurisdiction or the powers of other courts established or which
may be established for the trial of any such offenses.

Article 11

(a) Pursuant to the powers of the Military Governor for the United
States Zone of Occupation within Germany and further pursuant to the
powers conferred upon the Zone Commander by Control Council Law No. 10
and Articles 10 and 11 of the Charter of the International Military Tribunal
annexed to the London Agreement of 8 August 1945 certain tribunals to be
known as “Military Tribunals” shall be established hereunder.

(b) Each such tribunal shall consist of three or more members to be
designated by the Military Governor. One alternate member may be desig-
nated to any tribunal if deemed advisable by the Military Governor. Except
as provided in subsection (¢) of this Article, all members and alternates shall
be lawyers who have been admitted to practice, for at least five years, in the
highest courts of one of the United States or its territories or of the District
of Columbia, or who have been admitted to practice in the United States
Supreme Court.

(¢) The Military Governor may in his discretion enter into an agreement
with one or more other zone commanders of the member nations of the
Allied Control Authority providing for the joint trial of any case or cases.
In such cases the tribunals shall consist of three or more members as may
be provided in the agreement. In such cases the tribunals may include prop-
erly qualified lawyers designated by the other member nations.

(d) The Military Governor shall designate one of the members of the
tribunal to serve as the presiding judge.

(e) Neither the tribunals nor the members of the tribunals or the alter-
nates may be challenged by the prosecution or by the defendants or their
counsel.

(f) In case of illness of any member of a tribunal or his incapacity for
some other reason, the alternate, if one has been designated, shall take his
place as a member in the pending trial. Members may be replaced for reasons
of health or for other good reasons, except that no replacement of a member
may take place, during a trial, other than by the alternate. If no alternate
has been designated, the trial shall be continued to conclusion by the remain-
ing members.

(g9) The presence of three members of the tribunal or of two members
when authorized pursuant to subsection (f) supra shall be necessary to
constitute a quorum. In the case of tribunals designated under (¢) above the
agreement shall determine the requirements for a quorum.

(k) Decisions and judgments, including convietions and sentences, shall be
by majority vote of the members. If the votes of the members are equally
divided, the presiding member shall declare a mistrial.

Article III

(a) Charges against persons to be tried in the tribunals established here-
under shall originate in the Office of the Chief of Counsel for War Crimes,
appointed by the Military Governor pursuant to paragraph 3 of the Executive
Order Numbered 9679 of the President of the United States dated 16 January
1946. The Chief of Counsel for War Crimes shall determine the persons to be
tried by the tribunals and he or his designated representative shall file the
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indictments with the Secretary General of the tribunals (see Article XIV,
infre) and shall conduct the prosecution.

(b) The Chief of Counsel for War Crimes, when in his judgment it is
advisable, may invite one or more United Nations to designate representatives
to participate in the prosecution of any case.

Article IV

In order to ensure fair trial for the defendants, the following procedure
shall be followed:

(a) A defendant shall be furnished, at a reasonable time before his trial,
a copy of the indictment and of all documents lodged with the indictment,
translated into a language which he understands. The indictment shall state
the charges plainly, concisely and with sufficient particulars to inform de-
fendant of the offenses charged.

(b) The trial shall be conducted in, or translated into, a language which
the defendant understands.

(¢) A defendant shall have the right to be represented by counsel of his
own selection, provided such counsel shall be a person qualified under existing
regulations to conduct cases before the courts of defendant’s country, or any
other person who may be specially authorized by the tribunal. The tribunal
shall appoint qualified counsel to represent a defendant who is not repre-
sented by counsel of his own selection.

(d) Every defendant shall be entitled to be present at his trial except that
a defendant may be proceeded against during temporary absences if in the
opinion of the tribunal defendant’s interests will not thereby be impaired, and
except further as provided in Article VI (¢). The tribunal may also proceed
in the absence of any defendant who has applied for and has been granted
permission to be absent.

(e) A defendant shall have the right through his counsel to present
evidence at the trial in support of his defense, and to cross-examine any
witness called by the prosecution.

(f) A defendant may apply in writing to the tribunal for the production
of witnesses or of documents. The application shall state where the witness
or document is thought to be located and shall also state the facts to be
proved by the witness or the document and the relevancy of such facts to
the defense. If the tribunal grants the application, the defendant shall be
given such aid in obtaining production of evidence as the tribunal may order.

Article V

The tribunals shall have the power

(@) to summon witnesses to the trial, to require their attendance and
testimony and to put questions to them;

(b) to interrogate any defendant who takes the stand to testify in his own
behalf, or who is called to testify regarding any other defendant;

(¢) to require the production of documents and other evidentiary material;

(d) to administer oaths;

(e) to appoint officers for the carrying out of any task designated by the
tribunals including the taking of evidence on commission;

(f) to adopt rules of procedure not inconsistent with this Ordinance. Such
rules shall be adopted, and from time to time as necessary, revised by the

fnembers of the tribunal or by the committee of presiding judges as provided
in Article XIII,
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Article VI

* The tribunals shall

(@) confine the trial strietly to an expeditious hearing of the issues raised
by the charges;

(b) take striet measures to prevent any action which will cause unreason-
able delay, and rule out irrelevant issues and statements of any kind
whatsoever;

(¢) deal summarily with any contumaey, imposing appropriate punish-
ment, including the exclusion of any defendant or his counsel from some or
all further proceedings, but without prejudice to the determination of the
charges.

Article VII

The tribunals shall not be bound by technical rules of evidence. They shall
adopt and apply to the greatest possible extent expeditious and nontechnical
procedure, and shall admit any evidence which they deem to have probative
value. Without limiting the foregoing general rules, the following shall be
deemed admissible if they appear to the tribunal to contain information of
probative value relating to the charges: affidavits, depositions, interrogations,
and other statements, diaries, letters, the records, findings, statements and
judgments of the military tribunals and the reviewing and confirming
authorities of any of the United Nations, and copies of any document or
other secondary evidence of the contents of any document, if the original is
not readily available or cannot be produced without delay. The tribunal shall
afford the opposing party such opportunity to question the authenticity or
probative value of such evidence as in the opinion of the tribunal the ends
of justice require.

Article VIII

The tribunals may require that they be informed of the nature of any
evidence before it is offered so that they may rule upon the relevance thereof.

Article IX

The tribunals shall not require proof of facts of common knowledge but
shall take judicial rotice thereof. They shall also take judicial notice of
official governmental documents and reports of any of the United Nations,
including the acts and documents of the committees set up in the various
Allied countries for the investigation of war crimes, and the records and
findings of military or other tribunals of any of the United Nations.

Article X

The determinations of the International Military Tribunal in the judg-
ment in Case No. 1 that invasions, aggressive acts, aggressive wars, crimes,
atrocities or inhumane acts were planned or occurred, shall be binding on
the tribunals established hereunder and shall not be questioned except insofar
as the participation therein or knowledge thereof by any particular person
may be concerned. Statements of the International Military Tribunal in the
judgment in Case No. 1 constitute proof of the facts stated, in the absence
of substantial new evidence to the contrary.

Article XI

The proceedings at the trial shall take the following course:
(a¢) The tribunal shall inquire of each defendant whether he has received
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and had an opportunity to read the indictment against him and whether he
pleads “guilty” or “not guilty.”

(b) The prosecution may make an opening statement.

(¢) The prosecution shall produce its evidence subject to the cross exam-
ination of its witnesses.

(d) The defense may make an opening statement.

(e¢) The defense shall produce its evidence subject to the cross examination
of its witnesses.

(f) Such rebutting evidence as may be held by the tribunal to be material
may be produced by either the prosecution or the defense.

(¢) The defense shall address the court.

(k) The prosecution shall address the court,

(i) Each defendant may make a statement to the tribunal.

(7) The tribunal shall deliver judgment and pronounce sentence.

Article XII

A Central Secretariat to assist the tribunals to be appointed hereunder
shall be established as soon as practicable. The main office of the Secretariat
shall be located in Nurnberg. The Secretariat shall consist of a Secretary
General and such assistant secretaries, military officers, clerks, interpreters
and other personnel as may be necessary.

Article XIII

The Secretary General shall be appointed by the Military Governor and
shall organize and direct the work of the Secretariat. He shall be subject to
the supervision of the members of the tribunals, except that when at least
three tribunals shall be functioning, the presiding judges of the several
tribunals may form the supervisory committee.

Article XIV

The Secretariat shall:

(a) Be responsible for the administrative and supply needs of the Secre-
tariat and of the several tribunals,

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not inconsistent
with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be needed for the
approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense counsel.

(f) Arrange for aid to be given defendants and the prosecution in obtain-
ing production of witnesses or evidence as authorized by the tribunals.

(g) Be responsible for the preparation of the records of the proceedings
before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative services
to the tribunals and its members, and perform such other duties as may be
required for the efficient conduet of the proceedings before the tribunals, or
as may be requested by any of the tribunals.

Article XV

The judgments of the tribunals as to the guilt or the innocence of any
defendant shall give the reasons on which they are based and shall be final
and not subjeet to review. The sentences imposed may be subject to review
ag provided in Article XVII, infra.
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Article XVI

The tribunal shall have the right to impose upon the defendant, upon con-
viction, such punishment as shall be determined by the tribunal to be just,
which may consist of one or more of the penalties provided in Article II,
Section 3 of Control Council Law No. 10.

Article XVII

(a) Except as provided in (b) infra, the record of each case shall be
forwarded to the Military Governor who shall have the power to mitigate,
reduce or otherwise alter the sentence imposed by the tribunal, but may not
increase the severity thereof.

(b) In cases tried before tribunals authorized by Article II (c), the sen-
tence shall be reviewed jointly by the zone commanders of the nations
involved, who may mitigate, reduce or otherwise alter the sentence by majority
vote, but may not increase the severity thereof. If only two nations are repre-
sented, the sentence may be altered only by the consent of both zone
commanders.

Article XVIII

No sentence of death shall be carried into execution unless and until con-
firmed in writing by the Military Governor. In accordance with Article III,
Section 5 of Law No. 10, execution of the death sentence may be deferred
by not to exceed one month after such confirmation if there is reason to
believe that the testimony of the conviected person may be of value in the
investigation and trial of other erimes.

Article XIX

Upon the pronouncement of a death sentence by a tribunal established
thereunder and pending confirmation thereof, the condemned will be remanded
to the prison or place where he was confined and there be segregated from
the other inmates, or be transferred to a more appropriate place of
confinement. -

Article XX

Upon the confirmation of a sentence of death the Military Governor will
issue the necessary orders for carrying out the execution.

Article XXI

Where sentence of confinement for a term of years has been imposed the
condemned shall be confined in the manner directed by the tribunal imposing
sentence. The place of confinement may be changed from time to time by
the Military Governor.

Article XXII

Any property declared to be forfeited or the restitution of which is ordered
by a tribunal shall be delivered to the Military Governor, for disposal in
accordance with Control Council Law No. 10, Article IT (3).

Article XXIII

Any of the duties and funections of the Military Governor provided for
herein may be delegated to the Deputy Military Governor. Any of the duties
and functions of the Zone Commander provided for herein may be exercised
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by and in the name of the Military Governor and may be delegated to the
Deputy Military Governor.

This Ordinance becomes effective 18 October 1946,

BY ORDER OF MILITARY GOVERNMENT:

MILITARY GOYERNMENT—GERMANY
ORDINANCE NO. 1

AMENDING MILITARY GOVERNMENT ORDINANCE NO. 7 OF 18
OCTOBER 1946, ENTITLED “ORGANIZATION AND POWERS OF
CERTAIN MILITARY TRIBUNALS”

Article I

Article V of Ordinance No. 7 is amended by adding thereto a new sub-
division to be designated “(g)”, reading as follows:

“(g) The presiding judges, and, when established, the supervisory com-
mittee of presiding judges provided in Article XIII shall assign the cases
brought by the Chief of Counsel for War Crimes to the various Military
Tribunals for trial.”

Article II

Ordinance No. 7 is amended by adding thereto a new article following
Article V to be designated Article V-B, reading as follows:

“{a) A joint session of the Military Tribunals may be called by any of
the presiding judges thereof or upon motion, addressed to each of the Tri-
bunals, of the Chief of Counsel for War Crimes or of counsel for any defend-
ant whose interests are affected, to hear argument upon and to review any
interlocutory ruling by any of the Military Tribunals on a fundamental or
important legal question either substantive or procedural, which ruling is in
confliet with or is inconsistent with a prior ruling of another of the Military
Tribunals.

“(b) A joint session of the Military Tribunals may be called in the same
manner as provided in subsection (@) of this Article to hear argument upon
and to review conflicting or inconsistent final rulings contained in the
decisions or judgments of any of the Military Tribunals on a fundamental
or important legal question, either substantive or procedural. Any motion
with respect to such final ruling shall be filed within ten (10) days following
the issuance of decision or judgment.

“(¢) Decisions by joint sessions of the Military Tribunals, unless there-
after altered in another joint session, shall be binding upon all the Military
Tribunals. In the case of the review of final rulings by joint sessions, the
judgments reviewed may be confirmed or remanded for action consistent with
the joint decision.

“(d) The presence of a majority of the members of each Military Tribunal
then constituted is required to constitute a quorum.

“(e) The members of the Military Tribunals shall, before any joint session
bea‘ins, agree among themselves upon the selection from their number of a
member to preside over the joint session.

“(f) Decisions shall be by majority vote of the members. If the votes of
the members are equally divided, the vote of the member presiding over the
Session shall be decisive.”
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Article III

Subdivisions (g) and (k) of Article XI of Ordinance No. 7 are deleted;
subdivision () is relettered “(h)”; subdivision (j) is relettered “(:)”; and
a new subdivision, to be designated “(g)”, is added, reading as follows:

“(g) The prosecution and defense shall address the court in such order as
the Tribunal may determine.”

This Ordinance becomes effective 17 February 1947.

BY ORDER OF THE MILITARY GOVERNMENT:
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OFFICIALS OF THE OFFICE OF THE SECRETARY GENERAL

Secretaries General
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“The Justice Case”
Military Tribunal 1li
Case 3
THE UNITED STATES OF AMERICA
—against— ‘

JOSEF ALTSTOETTER, WILHELM VON AMMON, PAUL BARNICKEL,
HERMANN CUHORST, KARL ENGERT, GUENTHER JOEL, HERBERT
KLEMM, ERNST LAUTZ, WOLFGANG METTGENBERG, GUENTHER
NEBELUNG, RUDOLF QESCHEY, HANS PETERSEN, OSWALD ROT-
HAUG, CURT ROTHENBERGER, FRANZ SCHLEGELBERGER, and CARL
WESTPHAL, Defendants
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INTRODUCTION

The “Justice Case” was officially designated United States of
America vs. Josef Altstoetter, et al. (Case 3). Of the sixteen de-
fendants indicted, nine were officials in the Reich Ministry of
Justice. The two persons who held the position of Reich Minister
of Justice during the Hitler regime, Franz Guertner and Georg
Thierack, were both dead before the indictment was filed. Between
| Guertner’s death in January 1941 and Thierack’s appointment in
- August 1942, the defendant Schlegelberger served as Acting Reich
Minister of Justice. The defendants Schlegelberger, Rothenberger,
and Klemm each had held the position of Under Secretary
(“Staatssekretaer”, also translated as State Secretary) in the
Reich Ministry of Justice. Two other officials of this Ministry
were indicted but not tried: the defendant Westphal committed
suicide in Nuernberg jail after indictment and before the opening
of the trial; a mistrial was declared as to the defendant Engert,
whose physical condition prevented his presence in court for most
of the trial. The defendants who were not officials of the Reich
Ministry of Justice included the chief public prosecutor of the
People’s Court and several prosecutors and judges of both the
Special Courts and the People’s Courts. Both the Special and the
People’s Courts were established as important parts of the ad-
ministration of justice during the Nazi regime.

All sixteen defendants named in the indictment were charged
with criminal responsibility under the first three counts of the
'indictment. Count one charged participation in a conspiracy to
'commit war erimes and crimes against humanity; count two al-
leged the commission of war crimes against civilians of territories
occupied by Germany and against members of the armed forces
of nations at war with Germany after September 1939; count
three charged the commission of crimes against humanity, includ-
ing offenses against both German civilians and the nationals of
occupied countries, after the outbreak of World War II. The spe-
cific offenses charged included murder, persecution on political,
racial, and religious grounds, deportation and enslavement, plun-
der of private property, torture and other atrocities. Count four
charged seven of the defendants with membership in the SS, the
SD, or the Leadership Corps of the Nazi Party, all organizations
declared to be criminal. by the International Military Tribunal.



During the course of the trial the Tribunal ruled with respect
to count one “that neither the Charter of the International Mili-
tary Tribunal nor Control Council Law No. 10 has defined con-
spiracy to commit a war crime or crime against humanity as a
separate substantive crime; therefore, this Tribunal has no juris-
diction to try any defendant upon a charge of conspiracy consid-
ered as a separate substantive offense.” However, the Tribunal
ruled further that count one “also alleges unlawful participation
in the formulation and execution of plans to commit war crimes
and crimes against humanity which actually involved the com-
mission of such crimes. We therefore cannot properly strike the
whole of count one from the indictment, but, insofar as count one
charges the commission of the alleged crime of conspiracy as a
separate substantive offense, distinet from any war crime or crime
against humanity, the Tribunal will disregard that charge.” Judge
Blair, in a separate opinion filed at the time of judgment, dis-
sented from this ruling, declaring that the Tribunal should have
declared that the military tribunals created under Ordinance No. 7
had jurisdiction over “conspiracy to commit” any and all crimes
defined in Article II of Control Council Law No. 10.

Of the 14 defendants who stood trial to the end, ten were con-
victed on one or more counts, and four were acquitted on all
counts.

The Justice Case was tried at the Palace of Justice in Nuern-
berg before Military Tribunal II1. Early in June 1947, the presid-
ing judge became ill, and for this reason the sessions of the Tri-
bunal had to be temporarily suspended. Thereupon the Tribunal
designated the other two members and the alternate member as
commissioners of the Tribunal to hear the testimony of a number
of available witnesses whose affidavits had been introduced in evi-
dence by the prosecution and who had been requested for cross-
examination by the defense. Accordingly, the commissioners held
hearings to take the further testimony of 18 prosecution affiants
on 3, 4, and 5 June 1947. The presiding judge still remained in-
capacitated due to severe illness. Consequently, on 19 June 1947,
shortly before the beginning of the defense case, the Tribunal
was reconstituted pursuant to Article II of Military Government
Ordinance No. 7, and the alternate judge, who had been present
throughout the sessions of the trial, replaced the incapacitated
member. Hearings before the Tribunal or the commissioners of
the Tribunal were held on 129 separate days. The trial, from in-
dictment to judgment, lasted 11 months. The course of the trial
and subsequent related proceedings is shown in the following
table:
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Indictment filed ............ ... 4 January 1947

Arraignment ......... .. .. it 17 February 1947
Prosecution opening statement .............. 5 March 1947
Defense opening statements ................ 23 June 1947
Prosecution closing statement ............ 13-14 October 1947
Defense closing statements .............. 14-18 October 1947
Prosecution rebuttal closing ................ 18 October 1947
Final statements of defendants ............. 18 October 1947
Judgment ........ .t i i i 3—4 December 1947
T A=) 0 (611 4 December 1947

Affirmation of sentences by the Military
Governor of the United States Zone of

Occupation 18 January 1949
Order of the Supreme Court of the United
States denying Writs of Habeas Corpus. 2 May 1949

The English transcript of the Court proceedings, including the
judgment, the separate opinion of Judge Blair, and the sentences,
runs to 10,964 mimeographed pages. The prosecution introduced
into evidence 641 written exhibits (some of which contained sev-
eral documents), and the defense 1,452 written exhibits. The ex-
hibits offered by the prosecution and the defense contained
documents, photographs, affidavits, interrogatories, letters, charts,
and other written evidence. Approximately 600 of these written
exhibits were affidavits, more than 500 of which were introduced
by the defense. The Tribunal and the members thereof sitting as
commissioners heard the testimony of approximately 140 wit-
nesses, including that of twelve of the defendants who elected to
testify. Each of the defendants who testified was subject to exami-
nation on behalf of the other defendants. Many of the witnesses
heard by the Tribunal itself, and all of the witnesses whose testi-
mony was taken in the commission, were prosecution affiants who
were called for cross-examination by the defense.

The case-in-chief of the prosecution began on 5 March 1947 and
ended on 5 June 1947, subject to the understanding that several
brosecution affiants requested for cross-examination by the de-
fense and not immediately available for cross-examination, could
be cross-examined by the defense during the defense case. The
Tribunal was in recess between 28 May 1947 and 23 June 1947,
during which period the commissioners of the Tribunals held
hearings on three successive days. The defense case began on 23
June 1947 and ended on 26 September 1947. The Tribunal was in
recess between 26 September 1947 and 13 October 1947, to give
both the prosecution and the defense additional time to prepare
the closing statements.



The members of the Tribunal and prosecution and defense
counsel are listed on the ensuing pages. Prosecution counsel were
assisted in preparing the case by Walter Rapp (Chief of the
Evidence Division), Fred Niebergall (Chief of the Document
Branch), Peter Beauvais, interrogator, and Arnold Buchtal and
Henry Einstein, research and documentary analysts.

&

Selection and arrangement of the Justice Case material pub-
lished herein was accomplished principally by Robert D. King,
working under the general supervision of Drexel A. Sprecher,
Deputy Chief Counsel and Director of Publications, Office U.S.
Chief of Counsel for War Crimes. Arnold Buchtal, Paul H. Gantt,
Gertrude Ferencz, Wolfgang Hildesheimer, Julia Kerr, and Walter
Schonfeld assisted in selecting, compiling, editing, and indexing
the numerous papers.

John H. E. Fried, Special Legal Consultant to the Tribunals,
reviewed and approved the selection and arrangement of the
material as the designated representative of the Nuernberg
Tribunals.

Final compilation and editing of the manuscript for printing
was administered by the War Crimes Division, Office of the Judge
Advocate General, under the supervision of Richard A. Olbeter,
Chief, Special Projects Branch, with Evelyn A. Goldblatt and
Robert F. Phelps as editors and Harry Jacobs and John W. Mosen-
thal as research analysts.



ORDERS CONSTITUTING THE TRIBUNAL

OFFICE OF MILITARY GOVERNMENT FOR GERMANY (U.8.)
APO 472

14 February 1947

GENERAL ORDERS
No. 11

Pursuant to Military Government Ordinance No. ?

1. Effective as of 13 February 1947, pursuant to Military Government
Ordinance No. 7, 24 October 1946, entitled “Organization and Powers of
Certain Military Tribunals,” there is hereby constituted, Military Tribunal
III.

2. The following are designated as members of Military Tribunal III:

CARRINGTON T. MARSHALL Presiding Judge
JaMes T. BRAND Judge
MAaLLORY B. BLAIR Judge
JUSTIN WiILLIAM HARDING* Alternate Judge

3. The Tribunal shall convene at Nurnberg, Germany, to hear such cases as
may be filed by the Chief of Counsel for War Crimes or by his duly designated
representative.

BY COMMAND OF LIEUTENANT GENERAL CLAY:

C. K. GAILEY
Brigadier General, GSC
Chief of Staff

OFFICIAL:

A. D. VAN ORSDEL

Lieutenant Colonel, AGD

Acting Adjutant General

SEAL: :
Office of Military Government for Germany (US)
Official

DISTRIBUTION: “B” plus

2—AG MRU, USFET

* Judge Harding’s middle name was correctly used as “Woodward” in General Orders No. 52,
OMGUS, 21 June 1947. See section VII, opinion and judgment.
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HEADQUARTERS, EUROPEAN COMMAND

GENERAL ORDERS l
No. 69 § 27 June 1947

Pursuant to Military Government Ordinance No. 7

1. Confirming verbal order Commander-in-Chief, European Command,
19 June 1947, and pursuant to Military Government Ordinance No. 7, 24
October 1946, entitled “Organization and Powers of Certain Military Tri-
bunals”, JAMES T. BRAND is appointed Presiding Judge of Military Tribunal
III vice CARRINGTON T. MARSHALL, relieved because of illness,

2. Confirming verbal order Commander-in-Chief, European Command,
19 June 1947, JusTIN WILLIAM HARDING,* Alternate Judge, is appointed
Judge for Military Tribunal III,

BY COMMAND OF GENERAL CLAY:

C. R. HUEBNER
Lieutenant General, GSC
Chief of Staff

OFFICIAL;
GEORGE E. NoRTON, JR.
Lieutenant Colonel, AGD
Asst. Adjutant General

Seal: Official Headquarters
Eunropean Command
DISTRIBUTION: “B” plus
2—AG, MRU, EUCOM
2—The Adjutant General
War Department
Attn: Operations Branch AG AQ-I
1—OPO Reports Section
800—Hq EUCOM

* Id.
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M. Lalolleltte, Depily Chicf Counsel at the reading of the indictinent.
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MEMBERS OF THE TRIBUNAL*

JUDGE CARRINGTON T. MARSHALL, Presiding Judge (to 19 June 1947).
Formerly Chief Justice of the Supreme Court of the State of Ohio.

Junce JAMES T. BRAND, Member (to 19 June 1947), and Presiding Judge
(from 19 June 1947).
Justice of the Supreme Court of the State of Oregon.

JUDGE MALLORY B. BLAIR, Member.
Associate Justice of the Court of Civil Appeals for the Third Distriet of
the State of Texas.

JupGE JUSTIN W. HARDING, Alternate Member (to 19 June 1947), and
Member (from 19 June 1947).
Formerly Assistant Attorney General of the State of Ohio and District
Judge of the First Division of the Territory of Alaska.

ASSISTANT SECRETARIES GENERAL

ARTHUR P. NESBIT.....otvsnnannann From 6 March 1947 to 6 May 1947.
C. G. WILLSIE. .« e e tsivnveansnnnnns From 9 May 1947 to 4 December 1947.

* The order constituting the Tribunal and designating the judges, General Orders No. 11,
14 February 1947, is reproduced on page 7. Because of illness, Judge Marshall was obliged
to retire from the case after the trial was under way. Thereupon, Judge Brand succeeded
Judge Marshall as Presiding Judge and, pursuant to Article II, paragraphs (b) and (f) of
Military Government Ordinance No. 7, Judge Harding became a full member of the Tribunal.
The text of General Order No. 52, OMGUS, 21 June 1947, is quoted in the opinion and judg-
ment, (see. VII). The final order of the Military Governor providing for these changes in the
constitution of the Tribunal is reproduced on page 8.
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PROSECUTION COUNSEL

Chief of Counsel:

BRIGADIER GENERAL TELFORD TAYLOR

Deputy Chief Counsel:

CHARLES M. LAFOLLETTE

Associate Counsel:
ROBERT D. KING

ALFRED M. WOOLEYHAN

Assistant Counsel:
SApIE B. ARBUTHNOT

DEFENDANTS AND DEFENSE COUNSEL

Defendant

ALTSTOETTER, JOSEF
VoN AMMON, WILHELM
BARNICKEL, PAuUL
CUHORST, HERMANN
ENGERT, KARL

JoeL, GUNTHER

KLEMM, HERBERT

LaAuTz, ERNST
METTGENBERG, WOLFGANG
NEBELUNG, GUENTHER
QESCHEY, RUDOLF
PETERSEN, HANS
RoTHAUG, OSWALD
ROTHENBERGER, CURT
SCHLEGELBERGER, FRANZ
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Defense Counsel

DR.
Dr.
Dr.
Dr.
DR,

HERMANN ORTH
EgoN KUBUSCHOX
EpmuND TipP
RICHARD BRIEGER
HANNS MARx

(to 31 July 1947)

Dr.

HEINRICH LINK

(from 31 July 1947)

. CARL HAENSEL

ALFRED SCHILF
HEINRICE GRUBE
ALFRED SCHILF

. KanvL DoGTzER

. WERNER SCHUBERT

. RUDOLF ASCHENAUER

. RupoLF KoESSL

. ErRICH WANDSCHNEIDER

Econ KuUBUSCHOK

Asgsistant Defense Counsel

DRr. LUpPWIG ALTSTOETTER
DR. HUBERTUS JANICKI
RUDOLF SCHMIDT

KARL HASSFUERTHER

HERBERT THIELE-FREDERSDORF
DRr. ERHARD HEINKE

DR. EREARD HEINKE
GERDA. DOETZER

DR. KarL PRIBILLA

DR. OTFRIED SCHWARZ
ApoLF HUETTL

Dr, HELMUT BOTHE
Dr. HUBERTUS JANICKI



I. INDICTMENT

The United States of America, by the undersigned Telford
Taylor, Chief of Counsel for War Crimes, duly appoinied to rep-
resent said Government in the prosecution of war criminals,
charges that the defendants herein participated in a common
design or conspiracy to commit and did commit war crimes and
crimes against humanity, as defined in Control Council Law No.
10, duly enacted by the Allied Control Council on 20 December
1945. These crimes included murders, brutalities, cruelties, tor-
tures, atrocities, plunder of private property, and other inhumane
acts, as set forth in counts one, two, and three of this indictment.
Certain defendants are further charged with membership in crim-
inal organizations, as set forth in count four of this indictment.

The persons accused as guilty of these crimes and accordingly
named as defendants in this case are:

JOSEF ALTSTOETTER—Chief (Ministerialdirektor) of the Civil
Law and Procedure Division (Abteilung VI) of the Reich Ministry
of Justice; and Oberfuehrer in the SS.

WILHELM VON AMMON—DMinisterial Counsellor (Ministerialrat)
of the Criminal Legislation and Administration Division (Abtei-
lung IV) of the Reich Ministry of Justice and coordinator of pro-
ceedings against foreigners for offenses against Reich occupational
forces abroad.

PAUL BARNICKEL—Senior Public Prosecutor (Reichsanwalt) of
the People’s Court (Volksgerichtshof) ; Sturmfuehrer in the SA.

HERMANN CUHORST—Chief Justice (Senatspraesident) of the
Special Court (Sondergericht) in Stuttgart; Chief Justice of the
First Criminal Senate of the District Court (Landgericht) in
Stuttgart; member of the Leadership Corps of the Nazi Party at
Gau executive level; sponsoring member (Foerderndes Mitglied)
of the SS.

KARL ENGERT—Chief (Ministerialdirektor) of the Penal Ad-
Mministration Division (Abteilung V) and of the secret Prison
Inmate Transfer Division (Abteilung XV) of the Reich Ministry
of Justice; Oberfuehrer in the SS; Vice President of the People’s
Court (Volksgerichtshof) ; Ortsgruppenleiter in the NSDAP Lea-
dership Corps.

. GUENTHER JOEL—Legal Adviser (Referent) to the Reich Min-
ister of Justice concerning criminal prosecutions; Chief Public
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Prosecutor (Generalstaatsanwalt) of Westphalia at Hamm;
Obersturmbannfuehrer in the SS; Untersturmbannfeuhrer [sic]
in the SD.

HERBERT KLEMM—State Secretary (Staatssekretaer)* of the
Reich Ministry of Justice; Director (Ministerialdirektor) of the
Legal Education and Training Division (Abteilung II) in the Min-
istry of Justice; Deputy Director of the National Socialist Law-
yers League (NS Rechtswahrerbund) ; Obergruppenfuehrer in the
SA.

ERNST LAUTZ—Chief Public Prosecutor (Oberreichsanwalt) of
the People’s Court.

WOLFGANG METTGENBERG—Representative of the Chief (Mini-
sterialdirigent) of the Criminal Legislation and Administration
Division (Abteilung IV) of the Reich Ministry of Justice, particu-
larly supervising criminal offenses against German occupational
forces in occupied territories.

GUENTHER NEBELUNG—Chief Justice of the Fourth Senate of
the People’s Court; Sturmfuehrer in the SA; Ortsgruppenleiter
in the NSDAP Leadership Corps.

RuUpoLF OrsCHEY—Judge (Landgerichtsrat) of the Special
Court in Nuernberg and successor to the defendant Rothaug as
Chief Justice (Landgerichtsdirektor) of the same court; member
of the Leadership Corps of the Nazi Party at Gau executive level
(Gauhauptstellenleiter) ; an executive (Kommissarischer Leiter)
of the National Socialist Lawyers League.

HANS PETERSEN—Lay Judge of the First Senate of the People’s
Court; Lay Judge of the Special Senate (Besonderer Senat) of the
People’s Court; Obergruppenfuehrer in the SA.

OswALD ROTHAUG—Senior Public Prosecutor (Reichsanwalt)
of the People’s Court; formerly Chief Justice of the Special Court
in Nuernberg; member of the Leadership Corps of the Nazi Party
at Gau executive level.

CURT ROTHENBERGER—State Secretary (Staatssekretaer) of the
Reich Ministry of Justice; deputy president of the Academy of
German Law (Akademie fuer deutsches Recht) ; Gaufuehrer of
the National Socialist Lawyers League.

FRANZ SCHLEGELBERGER—State Secretary; Acting Reich Min-
ister of Justice.

CARL WESTPHAL—Ministerial Counsellor (Ministerialrat) of
the Criminal Legislation and Administration Division (Abteilung

* A '‘Staatssekretaer” is approximately the equivalent of an under secretary in one of the
executive departments of the United States Government. During the trial ‘“‘Staatssekretaer’”
was translated synonymously as State Secretary or Under Secretary.
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IV) of the Reich Ministry of Justice, and officially responsible for
questions of criminal procedure and penal execution within the
Reich ; Ministry coordinator for nullity pleas against adjudicated
sentences.

COUNT ONE—THE COMMON DESIGN AND CONSPIRACY

1. Between January 1933 and April 1945 all of the defendants
herein, acting pursuant to a common design, unlawfully, willfully,
and knowingly did conspire and agree together and with each
other and with divers other persons, to commit war erimes and
crimes against humanity, as defined in Control Council Law No.
10, Article I1.

2. Throughout the period covered by this indictment all of the
defendants herein, acting in concert with each other and with
others, unlawfully, willfully, and knowingly were principals in,
accessories to, ordered, abetted, took a consenting part in, and
were connected with plans and enterprises involving, the com-
mission of war crimes and crimes against humanity.

3. All of the defendants herein, acting in concert with each
other and with others, unlawfully, willfully, and knowingly par-
ticipated as leaders, organizers, instigators, and accomplices in
the formulation and execution of the said common design, con-
spiracy, plans, and enterprises to commit, and which involved
the commission of, war crimes and crimes against humanity, and
accordingly are individually responsible for their own acts and for
all acts performed by any person or persons in execution of the
said common design, conspiracy, plans, and enterprises.

4. The said common design, conspiracy, plans, and enterprises
embraced the commission of war crimes and crimes against hu-
Mmanity, as set forth in counts two and three of this indictment,
in that the defendants unlawfully, willfully, and knowingly en-
couraged, aided, abetted, and participated in the commission of
atrocities and offenses against persons and property, including
plunder of private property, murder, extermination, enslavement,
deportation, unlawful imprisonment, torture, persecutions on po-
litical, racial, and religious grounds, and ill-treatment of, and
other inhumane acts against, thousands of persons, including Ger-
man civilians, nationals of other countries, and prisoners of war.

8. It was a part of the said common design, conspiracy, plans,
and enterprises to enact, issue, enforce, and give effect to certain
purported statutes, decrees, and orders, which were criminal both
in inception and execution, and to work with the Gestapo, SS, SD,
SIPQ, and RSHA for criminal purposes, in the course of which
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the defendants, by distortion and denial of judicial and penal
process, committed the murders, brutalities, cruelties, tortures,
atrocities, and other inhumane acts, more fully described in counts
two and three of this indictment.

6. The said common design, conspiracy, plans, and enterprises
embraced the assumption by the Reich Ministry of Justice of total
control of the administration of justice, including preparation of
legislation concerning all branches of law, and control of the
courts and prisons. The supreme administration of justice in all
German states was transferred to the Reich Ministry of Justice
in 1934. Thereupon, certain extraordinary courts of a predomi-
nantly political nature, with wide and arbitrary criminal jurisdic-
tion, were superimposed upon the existing ordinary court system.
The People’s Court (Volksgerichtshof) became the court of origi-
nal and final jurisdiction in cases of “high treason” and “treason.”
This court itself had jurisdiction over the investigation and prose-
cution of all cases before it, and there was no appeal from its
decision. The court’s territorial jurisdiction was extended not only
to all annexed countries of the Reich but also to the “Protectorate”
(Bohemia and Moravia) in 1939. Beginning in 1983, Special
Courts (Sondergerichte) also were superimposed upon the ordi-
nary court system under the Reich Ministry of Justice. These
Special Courts were of a character which had been outlawed until
the NSDAP seizure of power. Jurisdiction of these Special Courts
extended to all “political” cases, as well as to all acts deemed
inimical to either the Party, the government, or continued prose-
cution of the war. At least one Special Court was attached to
every court of appeal (Oberlandesgericht); public prosecutors
could arbitrarily refer thereto any case from the local courts
(Amtsgerichte) or from the criminal division of the district courts
(Landgerichte). Despite guaranties in the Weimar Constitution
and the German Judicature Act, that no one may be deprived of
his competent judge, and prohibitions against irregular tribunals,
these courts were imposed upon Germany, as well as upon the
“Protectorate” and the occupied countries.

7. The said common design, conspiracy, plans, and enterprises
embraced the use of the judicial process as a powerful weapon
for the persecution and extermination of all opponents of the
Nazi regime regardless of nationality and for the persecution and
extermination of “races.” The special political tribunals mentioned
above visited cruel punishment and death upon political opponents
and members of certain “racial” and national groups. The People’s
Court was presided over by a minority of trusted Nazi lawyers,
and a majority of equally trusted laymen appointed by Hitler from
the Elite Guard and Party hierarchy. The People’s Court in col-
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laboration with the Gestapo became a terror court, notorious for
the severity of punishment, secrecy of proceedings, and denial to
the accused of all semblance of judicial process. Punishment was
meted out by Special Courts to victims under a law which con-
demned all who offended the “healthy sentiment of the people.”
Independence of the judiciary was destroyed. Judges were re-
moved from the bench for political and “racial” reasons. Periodic
“letters” were sent by the Ministry of Justice to all Reich judges
and public prosecutors, instructing them as to the results they
must accomplish. Both the bench and bar were continually spied
upon by the Gestapo and SD, and were directed to keep disposition
of their cases politically acceptable. Judges, prosecutors and, in
many cases, defense counsel were reduced in effect to an adminis-
trative arm of the Nazi Party.

COUNT TWO—WAR CRIMES

8. Between September 1939 and April 1945 all of the defend-
ants herein unlawfully, willfully, and knowingly committed war
crimes, as defined by Control Council Law No. 10, in that they
were principals in, accessories to, ordered, abetted, took a con-
senting part in, and were connected with plans and enterprises
involving the commission of atrocities and offenses against per-
sons and property, including, but not limited to, plunder of private
property, murder, torture, and illegal imprisonment of, and bru-
talities, atrocities, and other inhumane acts against thousands of
persons. These crimes included, but were not limited to, the facts
set out in paragraphs 9 to 19, inclusive, of this indictment, and
were committed against civilians of occupied territories and mem-
bers of the armed forces of nations then at war with the German
Reich and who were in the custody of the German Reich in the
exercise of belligerent control.

9. Extraordinary irregular courts, superimposed upon the regu-
lar court system, were used by all of the defendants for the
burpose of and in fact creating a reign of terror to suppress
bolitical opposition to the Nazi regime. This was accomplished
Principally through the People’s Court (Volksgerichtshof) and
Yarious Special Courts (Sondergerichte), which subjected civil-
lans of the occupied countries to criminal abuse of judicial and
benal process including repeated trials on the same charges, crimi-
hal abuse of discretion, unwarranted imposition of the death
Penalty, prearrangement of sentences between judges and prose-
cutors, discriminatory trial processes, and other criminal practices,
all of which resulted in murders, cruelties, tortures, atrocities,
Plunder of private property, and other inhumane acts.
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10. Special Courts subjected Jews of all nationalities, Poles,
Ukrainians, Russians, and other nationals of the Occupied Eastern
Territories, indisecriminately classed as “gypsies”, to discrimina-
tory and special penal laws and trials, and denied them all sem-
blance of judicial process. These persons who had been arbitrarily
designated ‘“asocial” by conspiracy and agreement between the
Ministry of Justice and the SS were turned over by the Ministry
of Justice, both during and after service of prison sentences, to
the SS to be worked to death. Many such persons were given a
summary travesty of trial before extraordinary courts, and after
serving the sentences imposed upon them, were turned over to the
Gestapo for “protective custody” in concentration camps. Jews
discharged from prison were turned over to the Gestapo for final
detention in Auschwitz, Lublin, and other concentration camps.
The above-described proceedings resulted in the murder, torture,
and ill-treatment of thousands of such persons. The defendants
von Ammon, Engert, Klemm, Schlegelberger, Mettgenberg, Roth-
enberger, and Westphal are charged with special responsibility
for and participation in these crimes.

11. The German criminal laws, through a series of expansions
and perversions by the Ministry of Justice, finally embraced pas-
sive defeatism, petty misdemeanors and trivial private utterances
as treasonable for the purpose of exterminating Jews or other
nationals of the occupied countries. Indictments, trials and con-
victions were transparent devices for a system of murderous ex-
termination, and death became the routine penalty. Jurisdiction
of the German criminal code was extended to the entire world,
to cover acts of non-Germans as well as Germans living outside
the Reich. Non-German nationals were convicted of and executed
for “high treason” allegedly committed against the Reich. The
above-described proceedings resulted in the murder, torture, un-
lawful imprisonment, and ill-treatment of thousands of persons.
The defendants Barnickel, Cuhorst, Klemm, Lautz, Mettgenberg,
Nebelung, Oeschey, Petersen, Rothaug, Rothenberger, Schlegel-
berger, and Westphal are charged with special responsibility for
and participation in these crimes.

12. The Justice Ministry aided and implemented the unlawful
annexation and occupation of Czechoslovakia, Poland, and France.
Special Courts were created to facilitate the extermination of
Poles and Jews and the suppression of political opposition gen-
erally by the employment of summary procedures and the enforce-
ment of Draconic penal laws. Sentences were limited to death or
transfer to the SS for extermination. The People’s Court and
Special Courts were projected into these countries, irregular
prejudicial regulations and procedures were invoked without no-
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tice (even in violation of the Reich Criminal Code as unlawfully
extended to other occupied territories), sentences were prear-
ranged, and trial and execution followed service of the indictment
within a few hours. The above-described proceedings resulted in
the murder, ill-treatment, and unlawful imprisonment of thou-
sands of persons. The defendants Klemm, Lautz, Mettgenberg,
Schlegelberger, and Westphal are charged with special responsi-
bility for and participation in these crimes.

13. The Ministry of Justice participated with the OKW and the
Gestapo in the execution of Hitler’s decree of ‘“Night and Fog”
(Nacht und Nebel) whereby civilians of occupied territories who
had been accused of crimes of resistance against occupying forces
were spirited away for secret trial by certain Special Courts of the
Justice Ministry within the Reich, in the course of which the
victims’ whereabouts, trial, and subsequent disposition were kept
completely secret, thus serving the dual purpose of terrorizing
the victims’ relatives and associates and barring recourse to any
evidence, witnesses, or counsel for defense. The accused was not
informed of the disposition of his case, and in almost every in-
stance those who were acquitted or who had served their sentences
were handed over by the Justice Ministry to the Gestapo for
“protective custody” for the duration of the war. In the course of
the above-described proceedings, thousands of persons were mur-
dered, tortured, ill-treated, and illegally imprisoned. The defend-
ants Altstoetter, von Ammon, Engert, Joel, Klemm, Mettgenberg,
and Schlegelberger are charged with special responsibility for and
participation in these crimes.

14. Hundreds of non-German nationals imprisoned in penal in-
stitutions operated by the Reich Ministry of Justice were unlaw-
fully executed and murdered. Death sentences were executed in
the absence of the necessary official orders, and while clemency
pleas were pending. Many who were not sentenced to death were
executed. In the face of Allied military advances so-called “in-
ferior” or ‘“asocial” prison inmates were, by Ministry order,
executed regardless of sentences under which they served. In many
instances these penal institutions were operated in a manner
indistinguishable from -concentration camps. The defendants
Engert, Joel, Klemm, Lautz, Mettgenberg, Rothenberger, and
Westphal are charged with special responsibility for and partici-
pation in these crimes.

15. '-I‘he Ministry of Justice participated in the Nazi program
of racial purity pursuant to which sterilization and castration
laws were perverted for the extermination of. Jews, “asocials”,
and certain nationals of the occupied territories. In the course
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of the program thousands of Jews were sterilized. Insane, aged,
and sick nationals of occupied territories, the so-called “useless
eaters,” were systematically murdered. In the course of the above-
described proceedings thousands of persons were murdered and
ill-treated. The defendants Lautz, Schlegelberger, and Westphal
are charged with special responsibility for and participation in
these crimes.

16. The Ministry of Justice granted immunity to and amnesty
following prosecutions and convictions of Nazi Party members
for major crimes committed against civilians of occupied terri-
tories. Pardons were granted to members of the Party who had
been sentenced for proved offenses. On the other hand, discrimina-
tory measures against Jews, Poles, “gypsies,” and other designated
“asocials” resulted in harsh penal measures and death sentences,
deprivation of rights to file private suits and rights of appeal,
denial of right to receive amnesty and to file clemency pleas, denial
of right of counsel, imposition of special criminal laws permitting
the death penalty for all crimes and misdemeanors, and finally, in
the transfer to the Gestapo for “special treatment” of all cases
in which Jews were involved. The defendants von Ammon, Joel,
Klemm, Rothenberger, and Schlegelberger are charged with spe-
cial responsibility for and participation in these crimes.

17. By decrees signed by the Reich Minister of Justice and
others, the citizenship of all Jews in Bohemia and Moravia was
forfeited upon their change of residence by deportation or other-
wise; and upon their loss of citizenship their properties were
automatically confiscated by the Reich. There were discriminatory
changes in the family and inheritance laws by which Jewish prop-
erty was forfeited at death to the Reich with no compensation to
the Jewish heirs. The defendants Altstoetter and Schlegelberger
are charged with special responsibility for and participation in
these crimes.

18. The Ministry of Justice through suspension and quashing
of criminal process, participated in Hitler’s program of inciting
the German civilian population to murder Allied airmen forced
down within the Reich. The defendants Klemm and Lautz are
charged with special responsibility for and participation in these
crimes.

19. The said war crimes constitute violations of international
conventions, particularly of Articles 4-7, 23, 43, 45, 46, and 50 of
the Hague Regulations, 1907, and of articles 2, 3, and 4 of the
Prisoner of War Convention (Geneva, 1929), the laws and cus-
toms of war, the general principles of criminal law as derived
from the criminal laws of all civilized nations, the internal penal
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laws of the countries in which such crimes were committed, and
of Article II of Control Council Law No. 10.

COUNT THREE—CRIMES AGAINST HUMANITY

20. Between September 1939 and April 1945 all of the defend-
ants herein unlawfully, willfully, and knowingly committed crimes
against humanity as defined by Control Council Law No. 10, in
that they were principals in, accessories to, ordered, abetted, took
a consenting part in, and were connected with plans and enter-
prises involving the commission of atrocities and offenses, includ-
ing but not limited to murder, extermination, enslavement, depor-
tation, illegal imprisonment, torture, persecution on political,
racial and religious grounds, and ill-treatment of and other inhu-
mane acts against German civilians and nationals of occupied
countries.

21. Extraordinary irregular courts were used by all of the
defendants in creating a reign of terror to suppress political
opposition to the German Reich, in the course of which German
civilians and nationals of occupied countries were subjected to
criminal abuses of judicial and penal process, resulting in mur-
ders, brutalities, cruelties, tortures, atrocities, plunder of private
property, and other inhumane acts. These crimes are further
particularized in paragraph 9 of this indictment, which is incor-
porated herein by reference.

22. Special Courts subjected certain German civilians, and na-
tionals of occupied countries to discriminatory and special penal
laws and trials, and denied them all semblance of judicial process.
Convicted German civilians and nationals of other countries who
were deemed to be political prisoners and criminals designated
as “asocial,” were turned over to the Reich Security Main Office
(RSHA) for extermination in concentration camps. These crimes
are further particularized in paragraph 10 of this indictment,
which is incorporated herein by reference. The defendants von
Ammon, Engert, Joel, Klemm, Lautz, Mettgenberg, and Rothen-
berger are charged with special responsibility for and participa-
tion in these crimes.

23. The German criminal laws, through a series of additions,
expangions, and perversions by the defendants became a powerful
weapon for the subjugation of the German people and for the
extermination of certain nationals of the occupied countries. This
Program resulted in the mu‘rder, torture, illegal imprisonment,
and ill-treatment of thousands of Germans and nationals of occu-
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pied countries. These crimes are further particularized in para-
graph 11 of this indictment, which is incorporated herein by
reference. The defendants Barnickel, Cuhorst, Klemm, Lautz,
Mettgenberg, Nebelung, Oeschey, Petersen, Rothaug, Rothen-
berger, Schlegelberger, and Westphal are charged with special
responsibility for and participation in these crimes.

24. The Ministry of Justice, through the People’s Court and
certain Special Courts, aided and implemented the unlawful an-
nexation and occupation of Czechoslovakia, Poland, and France.
These crimes are further particularized in paragraph 12 of this
indictment, which is incorporated herein by reference. The de-
fendants Klemm, Lautz, Mettgenberg, Schlegelberger, and West-
phal are charged with special responsibility for and participation
in these crimes.

25. The Ministry of Justice participated in the decree of “Night
and Fog’ whereby certain persons who committed offenses against
the Reich or the German forces in occupied territories were taken
secretly by the Gestapo to Germany and handed over to the Special
Courts for trial and punishment. This program resulted in the
murder, torture, illegal imprisonment, and ill-treatment of thou-
sands of persons. These crimes are further particularized in para-
graph 13 of this indictment, which is incorporated herein by
reference. The defendants Altstoetter, von Ammon, Engert, Joel,
Klemm, Mettgenberg, and Schlegelberger are charged with special
responsibility for and participation in these crimes.

26. In penal institutions operated by the Reich Ministry of
Justice, hundreds of German civilians and nationals of other
countries were subjected to murders, brutalities, cruelties, tor-
tures, atrocities, and other inhumane acts. The particulars con-
cerning these crimes are set forth in paragraph 14 of this
indictment. The defendants Engert, Joel, Klemm, Lautz, Mettgen-
berg, Rothenberger, and Westphal are charged with special re-
sponsibility for and participation in these crimes.

27. Special health courts (Erbgesundheitgerichte) perverted
eugenic and sterilization laws or policies regarding German ci-
vilians and nationals of other countries which resulted in the
systematic murder and ill-treatment of thousands of persons.
Thousands of German civilians and nationals of other countries
committed to institutions for the insane, were systematically mur-
dered. These crimes are further particularized in paragraph 15 of
count two of this indictment, which is incorporated herein by ref-
erence. The defendants Lautz, Schlegelberger, and Westphal are
charged with special responsibility for and participation in these
crimes.
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28. The Ministry of Justice granted immunity to and amnesty
following prosecutions and convictions of Party members for
major crimes committed against civilians of oceupied territories.
Pardons were granted to members of the Party who had been
sentenced for proved offenses. On the other hand, discriminatory
judicial proceedings were imposed against so-called “asocial” Ger-
man nationals and civilians of the occupied countries. These
crimes are further particularized in paragraph 16 of count two
of this indictment and are incorporated herein by reference. The
defendants von Ammon, Joel, Klemm, Mettgenberg, Rothenberger,
and Schlegelberger are charged with special responsibility for and
participation in these crimes.

29. Discriminatory changes made in the German family and
inheritance laws for the sole purpose of confiscating Jewish prop-
erties, were enforced by the Justice Ministry. All Jewish proper-
ties were forfeited at death to the Reich. Jews and Poles, both in
Germany and in the occupied countries, were deprived of their
citizenship, their property was seized and confiscated, and they
were deprived of means of earning a livelihood, by the State, by
Party organizations, and by individual members of the Party.
These crimes are further particularized in paragraph 17 of this
indictment, which is incorporated herein by reference. The de-
fendants Altstoetter and Schlegelberger are charged with special
responsibility for and participation in these crimes.

30. The Ministry of Justice through suspension and quashing
of criminal process, participated in Hitler’s program of inciting
the German civilian population to murder Allied airmen forced
down within the Reich. This program resulted in the murder,
torture, and ill-treatment of many persons. These crimes are
further particularized in paragraph 18 of this indietment, which
is incorporated herein by reference. The defendants Klemm and
Lautz are charged with special responsibility for and participa-
tion in these crimes.

31. The said erimes against humanity constitute violations of
international conventions, including article 46 of the Hague Regu-
lations, 1907, the laws and customs of war, the general principles
of criminal law as derived from the eriminal laws of all civilized
nations, the internal penal laws of the countries in which such
crimes were committed, and of article IT of Control Council Law
No. 10.

COUNT FOUR
MEMBERSHIP IN CRIMINAL ORGANIZATIONS

32. The defendants Altstoetter, Cuhorst, Engert, and Joel are
guilty of membership in an organization declared to be criminal
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by the International Military Tribunal in Case 1, in that each of
the said defendants was a member of DIE SCHUTZSTAFFELN
DER NATIONAL SOZIALISTISCHEN DEUTSCHEN ARBEI-
TERPARTEI (commonly known as the “SS”) after 1 September
1939.

33. The defendants Cuhorst, Oeschey, Nebelung, and Rothaug
are guilty of membership in an organization declared to be crimi-
nal by the International Military Tribunal in Case 1, in that
Cuhorst, Oeschey, and Rothaug were members of the Leadership
Corps of the Nazi Party at Gau level after 1 September 1939, and
in that Nebelung was an Ortsgruppenleiter of the Leadership
Corps of the Nazi Party after 1 September 1939.

34. The defendant Joel is guilty of membership in an organiza-
tion declared to be criminal by the International Military Tribunal
in Case 1, in that the said defendant was a member of DER
SICHERHEITSDIENST DES REICHSFUEHRER SS (com-
monly known as the “SD”) after 1 September 1939.

Such memberships are in violation of paragraph 1 (d), article
IT of Control Council Law No. 10.

Wherefore, this indictment is filed with the Secretary General
of the Military Tribunals and the charges herein made against the
above-named defendants are hereby presented to the Military
Tribunals.

Acting on Behalf of the United States of America

TELFORD TAYLOR

Brigadier General, U. S. Army
Chief of Counsel for War Crimes

Nuernberg, 4 January 1947
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ll. ARRAIGNMENT

Extracts from the official transeript of Military Tribunal III in the matter
of the United States of America vs. Josef Altstoetter, et al., defendants,
sitting at Nuernberg, Germany, on 17 February 1947, 0930, Justice Carrington
T. Marshall, presiding.t

THE MARSHAL: Persons in the courtroom will please find their
seats.

The Honorable, the Judges of Military Tribunal III.

Military Tribunal III is now in session. God save the United
States of America and this Honorable Tribunal.

There will be order in the courtroom.

PRESIDING JUDGE MARSHALL: The Tribunal will now proceed
with the arraignment of the defendants in Case 3 pending before
this Tribunal.

The Secretary General will call the names of the defendants.

THE SECRETARY GENERAL: Josef Altstoetter, Wilhelm von Am-
mon, Paul Barnickel, Hermann Cuhorst, Karl Engert, Guenther
Joel, Herbert Klemm, Ernst Lautz, Wolfgang Mettgenberg, Guen-
ther Nebelung, Rudolf Oeschey, Hans Petersen, Oswald Rothaug,
Curt Rothenberger, Franz Schlegelberger.

MR. LAFOLLETTE: May it please your Honor, all the defendants
are present. I wish to advise the members of this Tribunal that
subsequent to the filing of the indictment in this case the defend-
ant therein named Carl Westphal died, and he died while in the
custody of the Marshal which may be confirmed by the Tribunal.?

PRESIDING JUDGE MARSHALL: It will be so entered in the record.
Counsel for the prosecution will proceed with the arraignments
of the defendants.
[Here Mr. LaFollette read the indictment. See pp. 15-26.]

sk * * * * * *®

PRESIDING JUDGE MARSHALL: The microphone will now be
placed in front of the defendant Josef Altstoetter.

I shall now call upon all defendants to plead guilty or not guilty
to ‘the. charges against them. Each defendant, as his name is
called, will stand and speak clearly into the microphone.

* This caption, with the necessary factual changes, appeared at the top of the first page of
the transcript for each day of the proceedings. Hereinafter it will be omitted from all extracts
from the transeript.

?The defendant Westphal committed suicide in the Nuernberg prison adjacent to the Palace
of Justice where the triale were held.
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At this time there will be no arguments, speeches, or discussions
of any kind. Each defendant will simply plead guilty or not guilty
to the offenses with which he is charged by this indictment.

Josef Altstoetter, are you represented by counsel before this
Tribunal ?

DEFENDANT ALTSTOETTER: I do not consider myself guilty.

PRESIDING JUDGE MARSHALL: The question is, are you repre-
sented by counsel before this Tribunal?

DEFENDANT ALTSTOETTER: Yes, I am represented by counsel.

PRrESIDING JUDGE MARSHALL: How do you plead to the charges
and specifications and each thereof set forth in the indictment
against you, guilty or not guilty?

DEFENDANT ALTSTOETTER: I consider myself not guilty.

PRESIDING JUDGE MARSHALL: You may be seated.
[At this point the other defendants were asked similar questions.
Each defendant indicated that he was represented by counsel,
and each pleaded “Not guilty” to the charges of the indictment
against him.]

* # * * * * *

PRESIDING JUDGE MARSHALL: The pleas of the defendants will
be entered by the Secretary General in the records of the Tribunal.

Military Tribunal will be at recess until Wednesday, 5 March
1947, at 9:30 o’clock a.m., at which time the trial of Case 3 will
begin.

THE MARSHAL: Military Tribunal III will be at recess until
Wednesday, 5 March 1947, at 9:30 o’clock.

Dgr. ScHILF: I wish to make a request. I wish to ask the prose-
cution, in due time before the opening of the trial, to make their
document books available to the defendants and to their counsel.

We make the following objections against the indictment : Ordi-
nance No. 7, by the Military Government, says, in article IV under
paragraph (e), that the indictment is to set forth the counts
simply, distinctly, and in sufficient detail, and that the defendants
should be instructed on the details of the charges made against
them.

The defendants, or rather the two clients I represent, failed to
find certain details in the indictment. With the exception of pos-
sibly the charge in regard to the Night and Fog Decree, no legal
decree is referred to which could possibly be considered illegal.

In that manner the preparation by the defendants is frustrated
because the indictment, according to our opinion, is conceived
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much too generally, and the requirements of article IV of Ordi-
nance No. 7 just referred to by me are not fulfilled. This could be
remedied in that the prosecution, in due time, before the opening
of the trial, makes the document books available to the defense
counsel.

That is what I should like to ask for on behalf of my two clients.

PRESIDING JUDGE MARSHALL: Does the prosecution desire to
make any comment at this time upon the point raised?

MR. LAFOLLETTE: Unfortunately, and it is no fault of the de-
fendants’ counsel, I didn’t hear what was coming through the
phones. As I understand two points were raised—the fact that no
documents were filed with defendants’ counsel in their room.
Those will be furnished. Secondly, with reference to the objection
raised to the indictment, I believe the rules require the objections
should be reduced to writing. In any event I think it would serve
the purpose if the objection to the indictment was reduced to
writing, and then Your Honors would pick such time as you see
fit to dispose of the motion, and we can argue it at that time more
intelligently than we could at this moment. I do not desire to take
advantage of technicalities, but I hope the record will note that
defense counsel have duly raised the objection, and at such time
as it is to be disposed of it will be reduced to writing before it is
disposed of. I think it only reasonable that it be reduced to writing.

PRESIDING JUDGE MARSHALL: The defendants’ counsel will be
required to reduce certain matters to writing, as requested by the
prosecution, and it is possible that we will want to dispose of that
matter between now and 5 March if it is agreeable to counsel on
both sides.

Dr. KoEssL: I have already submitted the same request in
writing.

MR. LAFOLLETTE: If that has been submitted in writing I think
Your Honors have indicated we may, within a reasonable time
after you have seen it, wish to dispose of that prior to 5 March,
or on 5 March, whichever Your Honors shall see fit. That will be
satisfactory to us.

PRrRESIDING JUDGE MARSHALL: I suggest, in that connection,
after you have seen the written matter that you advise the Tri-
bunal when we are not in session as to your wishes.

MR. LAFOLLETTE: I shall be glad to do that, Judge. I assume
we will wait and take not only the objections on behalf of the
defendant Rothaug, but also any objections which have been filed
by counsel on behalf of any other defendants. After they have been
submitted and I have had an opportunity to see them, I will confer
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with defense counsel, and perhaps after that we will have time to
confer with the Court as to the time of disposition.

PRESIDING JUDGE MARSHALL: Are there any other counsel rep-
resenting defendants who desire to present any matters at this
time? If not, the order for recess will stand.

(The Tribunal adjourned until 0930 hours, 5 March 1947.)
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[Il. OPENING STATEMENTS
A. Opening Statement for the Prosecution*

BRIGADIER GENERAL TAYLOR: This case is unusual in that the
defendants are charged with crimes committed in the name of
the law. These men, together with their deceased or fugitive col-
leagues, were the embodiment of what passed for justice in the
Third Reich. ,

Most of the defendants have served, at various times, as judges,
as state prosecutors, and as officials of the Reich Ministry of Jus-
tice. All but one are professional jurists; they are well accustomed
to courts and courtrooms, though their present role may be new
to them.

But a court is far more than a courtroom; it is a process and a
spirit. It is the house of law. This the defendants know, or must
have known in times past. I doubt that they ever forgot it. Indeed,
the root of the accusation here is that those men, leaders of the
German judicial system, consciously and deliberately suppressed
the law, engaged in an unholy masquerade of brutish tyranny dis-
guised as justice, and converted the German judicial system to an
engine of despotism, conquest, pillage, and slaughter.

The methods by which these crimes were committed may be
novel in some respects, but the crimes themselves are not. They
are as old as mankind, and their names are murder, torture, plun-
der, and others equally familiar. The victims of these crimes are
countless, and include nationals of practically every country in
Europe. : ‘

But because these crimes were committed in the guise of legal
process, it is important at the outset to set forth certain things
that are not, here and now, charged as crimes.

The defendants and their colleagues distorted, perverted, and
finally accomplished the complete overthrow of justice and law in
Germany. They made the system of courts an integral part of
dictatorship. They established and operated special tribunals
obedient only to the political dictates of the Hitler regime. They
abolished all semblance of judicial independence. They brow-beat,
bullied, and denied fundamental rights to those who came before
the courts. The “trials” they conducted became horrible farces,
with vestigial remnants of legal procedure which only served to
mock the hapless victims.

* Tr. pp. 34-1387, 5 March 1947,
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This conduct was dishonor to their profession. Many of these
misdeeds may well be crimes. But, in and of themselves, they are
not charged as crimes in this indictment. The evidence which
proves this course of conduct will, indeed, be laid before the Court,
as it constitutes an important part of the proof of the crimes
which are charged. But the defendants are not now called to ac-
count for violating constitutional guaranties or withholding due
process of law.

On the contrary, the defendants are accused of participation in
and responsibility for the killings, tortures, and other atrocities
which resulted from, and which the defendants know were an
inevitable consequence of, the conduct of their offices as judges,
prosecutors, and ministry officials. These men share with all the
leaders of the Third Reich—diplomats, generals, party officials,
industrialists, and others—responsibility for the holocaust of
death and misery which the Third Reich visited on the world and
on Germany herself. In this responsibility, the share of the Ger-
man men of law is not the least. They can no more escape that
responsibility by virtue of their judicial robes than the general
by his uniform.

One other word of clarification. Some of the evidence in this
case will relate to acts which occurred before the outbreak of war
in 1939. These acts will be proved in order to show that the de-
fendants were part of a conspiracy and plan to commit the crimes
charged to have been committed after the outbreak of war, and
to show that the defendants fully understood and intended the
criminal consequences of their acts during the war. But none of
these acts is charged as an independent offense in this particular
indictment.

The charges in the indictment have been so limited for purposes
of clarity and simplicity. There is no need to test in this case
delicate questions concerning the criminality per se of judicial
misconduct since the accusation and the evidence cut much deeper.
The defendants are charged with using their offices and exercising
their powers with the knowledge and intent that their official acts
would result in the killing, torture, and imprisonment of thousands
of persons in violation of international law as declared in Control
Council Law No. 10. Nor is there any need to inquire here into
what acts comrhitted before the war are cognizable as crimes
against humanity under Law No. 10, since the bulk of the proof
relates to acts which occurred during the war.

In summary, the defendants are charged with judicial murder
and other atrocities which they committed by destroying law and
justice in Germany, and by then utilizing the emptied forms of
legal process for persecution, enslavement, and extermination on
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a vast scale. It is the purpose of this proceeding to hear these
charges and to render judgment according to the evidence under
law.

The true purposes of this proceeding, therefore, are broader
than the mere visiting of retribution on a few men for the death
and suffering of many thousands. I have said that the defendants
know, or should know, that a court is the house of law. But it is,
I fear, many years since any of the defendants have dwelt therein.
Great as was their crime against those who died or suffered at
their hands, their crime against Germany was even more shame-
ful. They defiled the German temple of justice, and delivered Ger-
many into the dictatorship of the Third Reich, “with all its
methods of terror, and its cynical and open denial of the rule of
law,”?

The temple must be reconsecrated. This cannot be done in the
twinkling of an eye or by any mere ritual. It cannot be done in
any single proceeding or at any one place. It certainly cannot be
done at Nuernberg alone. But we have here, I think, a special
opportunity and grave responsibility to help achieve this goal. We
have here the men who played a leading part in the destruection -
of law in Germany. They are about to be judged in accordance
with the law. It.is more than fitting that these men be judged
under that which they, as jurists, denied to others. Judgment
under law is the only just fate for the defendants; the prosecution
asks no other.

THE GERMAN JUDICIAL SYSTEM

There are fifteen defendants in the box, all of whom held high
judicial office, and all but one of whom are trained lawyers. To
understand this case, it is necessary to understand the general
structure of the German judicial system and the places occupied
by the several defendants within that system.

To assist the Court in this regard, the prosecution has prepared
a short expository brief which is already in the hands of the
Court and which has been made available to defense counsel in
German and English. The brief includes a glossary of the more
frequent German words or expressions which will occur during
the trial-—most of them from the vocabulary of governmental and
judicial affairs. It includes a table of equivalent ranks between the
American Army and the German Army and SS, and a table of the
civilian ranks used in the German judicial system. It also includes
two charts, showing respectively the structure of the Reich Min-
istry of Justice, and the hierarchy of German courts.? Finally, it

1Trial of the Major War Criminals, Nuremberg, 1947, volume I, page 181.
* These two charts are reproduced below in section IV C 2.
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includes a copy of the composite chart now displayed on the wall
of the courtroom, which shows the positions occupied by the de-
fendants in the general scheme of things. This chart has been
certified by the defendant Schlegelberger, and will be introduced
as an exhibit in this case when Mr. LaFollette commences the
presentation of evidence. It is being displayed at this time as a
convenient guide to the Court and to defense counsel, to enable
them more easily to follow the opening statement.

JUDICIAL ORGANIZATION PRIOR TO 1933

Because Germany was divided into a multitude of states and
provinces until modern times, German law is not the product of a
continuous or uniform development. However, while some ele-
ments of old Germanic law have survived, German law has for
many centuries been based primarily on the principles of Roman
law. As is the case in most continental nations, German law today
is enacted to a substantial degree in the form of codes.

Even at the present time, the principal source of German crimi-
nal law is the Criminal Code of 1871. Amendments have been fre-
quent, but it has never been completely overhauled. For our
present purpose, it is sufficient to note the code’s threefold division
of criminal offenses. Serious crimes, punishable with death or im-
prisonment for more than 5 years, are called “crimes” (Ver-
brechen) ; lesser offenses, punishable with imprisonment or sub-
stantial fines, are called “deliets” (Vergehen); and minor offenses
are called “contraventions” (Uebertretungen).

Questions of eriminal procedure are regulated by the Code of
Criminal Procedure of February, 1877; matters of jurisdiction
and of court organization are preseribed in the General Judicature
Act of January, 1877.

Under both the German Empire and the Weimar Republic, the
authority to appoint judges and prosecutors and the power to exe-
cute sentences were jealously guarded prerogatives of the indi-
vidual German states. The Reich Ministry of Justice, therefore,
remained predominantly a ministry of federal legislation. The
anomaly of a highly unified federal law, as contrasted with a court
system administered by the individual states, endured until after
the advent of Hitler.

In spite of the fact that the authority for supervision and ap-
pointment of judges rested with the numerous states, the German
court system was well organized and highly unified before Hitler
came to power. The basis of the court system was the local courts
(Amtsgerichte), of which there were over 2,000, which had origi-
nal jurisdiction over minor civil suits and over the less serious
criminal offenses (“delicts” and “contraventions”). Original juris-
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diction in the more important civil and criminal cases was exer-
cised by the district courts (Landgerichte), of which there were
some 180.

The principal appellate courts in Germany were called the dis-
trict courts of appeal (Oberlandesgerichte). Of those there were
26, or generally one to each state and province.* The district courts
of appeal entertained civil appeals from all decisions of the local
and district courts, and second criminal appeals from cases origi-
nally heard in the local courts. The president of the district court
of appeals (Oberlandesgerichtspraesident) was also the adminis-
trative head of all the courts in his district.

The Supreme Court of the Reich (Reichsgericht) in Leipzig
formed the apex of the judicial pyramid. It determined important
legal questions involving the interpretation of Reich laws, and
entertained appeals from the decisions of the distriet courts of
appeal and from criminal cases originally heard in the distriet
courts. It was also the court of first and last instance for im-
portant treason cases. ‘

The judges of the Reich Supreme Court were appointed by the
President of the Reich. The judges of the lower courts were ap-
pointed by the respective state governments. Before the advent of
national socialism, a judge could not be removed by the govern-
ment, but only by formal action before a disciplinary court com-
posed of his peers. This security of tenure was guaranteed by
articles 102 and 104 of the Weimar constitution.

JUDICIAL ORGANIZATION OF THE THIRD REICH

The impact of Hitler’s seizure of power on the German judicial
system was swift and drastic. The Enabling Law of 24 March
1933 authorized the executive to issue decrees with the force of
law and provided that these ‘“decree laws” could deviate from the
Weimar constitution, the civil rights provision of which had al-
ready been suspended by a decree of 28 February 1933. For prac-
tical purposes, therefore, legislative and executive powers were
merged in Hitler’s cabinet, and the constitution was robbed of all
bractical effect.

In 1984, the administration of justice was taken entirely out of
the hands of the German states and was concentrated exclusively
in the government of the Reich. The first law for the transfer of
the administration of justice to the Reich was proclaimed 16 Feb-
ruary 1934 ; it provided that thereafter all courts should pronounce
judgment in the name of the German people, vested in the Presi-
dent of the Reich all clemency powers formerly held by the states,

* Later nine more were formed in Austrin, Danzig, Poland, Sudetenland, and Bohemis,
making 35 in all.
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and authorized the Reich Minister of Justice to issue regulations
for the transfer of the administration of justice to the Reich.
This general directive was put into execution by the second and
third laws for the transfer of the administration of justice to the
Reich, promulgated in December 1984 and January 1935, respec-
tively. The Justice Ministries of the several states were thereby
abolished, and all their functions and powers were concentrated
in the Reich Ministry of Justice, which became the supreme judi-
cial authority, under Hitler, in the Reich. Hitler had already
" proclaimed himself the ‘“Supreme Law Lord of the German peo-
ple” in his speech to the Reichstag defending the killings which
occurred during the suppression of the Roehm putsch.*

1. The Reich Ministry of Justice (Reichsjustizministerium)—
The centralization of the German administration of justice
brought about, of course, a great increase in the scope and func-
tions of the Reich Ministry of Justice. Its more important divisions
are shown in the composite chart on the wall of the courtroom; a
more detailed chart of the Ministry alone is included in the ex-
pository brief. ’

For the first 8 years of the Hitler regime, the Minister of Jus-
tice was Franz Guertner, who had taken this office under the von
Papen cabinet and retained it until his death in January 1941.
Under Guertner, the two principal officials were the defendant
Schlegelberger and Roland Freisler, each with the title of under
secretary. Schlegelberger took charge of the Ministry from Guert-
ner’s death until August 1942, but throughout that period he was
“Acting Minister” and was never officially given cabinet rank. In
August 1942, Dr. Georg Thierack, then president of the People’s
Court, was appointed Reich Minister and Schlegelberger was
retired. Freisler succeeded Thierack as president of the People’s
Court.

Under Thierack, there was only one under secretary. Thierack
first appointed the defendant Rothenberger, but in January 1944
Rothenberger was put on the retired list and replaced by the
defendant Klemm.

Besides the defendants Schlegelberger, Rothenberger, and
Klemm, four of the other defendants held high office in the Min-
istry of Justice, and still others served in the Ministry at various
times during their careers. The defendant Klemm, as well as
being the under secretary, headed Division II of the Ministry,
which concerned itself with legal education and training. The de-
fendants von Ammon and Mettgenberg, as well as the deceased
Westphal, were officials of Divisions III and IV, which were ulti-
mately merged, and which governed virtually all questions of

* Hitler’s speech to the Reichstag 18 July 1934, Voelkischer Beobachter, 16 July 1934.
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criminal legislation and procedure, and prosecutions. The defend-
ant Altstoetter headed Division VI, which dealt with civil law
and procedure. The defendant Engert, after having served on the
People’s Court, became the head of Division V, Penal Institutions,
and of Division XV, first created in 1942 and dissolved in 1944.
Division XV concerned itself with the secret transfer of certain
classes of persons from ordinary prisons to the Gestapo. The
Ministry of Justice controlled a variety of other judicial institu-
tions, including various Special Courts and the examining office
for candidates for admission and qualification of judges and law-
yers. It controlled the Academy for German Law and various
other associations of attorneys, as well as a special training camp
for the Nazi indoctrination of young attorneys. Most important
of all, it supervised and administered the entire court system from
the Reich Supreme Court clear down to the loeal eourts. This func-
tion included the assignment, transfer, and promotion of all
judges.

2. The Hierarchy of regular courts—The centralization of judi-
cial administration in the Reich Ministry of Justice did not at
first have any pronounced effect upon the structure of the regular
court system. The established hierarchy of courts—local courts,
district courts, district courts of appeal, and the Reich Supreme
Court—continued in effect. The most important development in
the early years of the Third Reich was the creation of extraordi-
nary and special courts, which increasingly cut into the jurisdie-
tion of the regular courts.

Under the impact of war, however, the system of regular courts
was substantially altered, although its general outlines remained
the same. These alterations were intended for economy and expe-
dition, and to reduce the number of judicial personnel. This was
accomplished chiefly in two ways: by reduection in the number of
judges required to hear particular kinds of cases, and by drastic
curtailment of the right of appeal.

Many of these changes were made at the outbreak of war in
1939. Thereafter, all cases in the local courts and all civil cases
in the district courts were heard by one judge only; criminal cases
in the district courts were heard by three judges, but the president
of the court could hear such cases alone if the issues were simple.
Criminal cases heard by the local courts could be appealed only
a8 far as the district courts; civil cases heard in the local courts
could be appealed directly to the distriet court of appeals, by-
passing the distriet court.

Further drastic curtailments of the right of appeal ocecurred in
1944 and 1945. In general, appeals could only be taken by permis-
sion of the court which heard the case, and permission was

907802—51——b6
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granted only to settle legal questions of fundamental importance.
The judicial functions of the district courts of appeal were almost,
if not entirely, eliminated, although their supervisory administra-
tive functions continued.

3. Extraordinary courts—The most crucial and radical change
in the judicial system under the Third Reich, however, was the
establishment of various extraordinary courts. These irregular
tribunals permeated the entire judicial structure, and eventually
took over all judicial business which touched political issues or
related to the war.

Within a matter of weeks after the seizure of power, by a decree
of 21 March 19383, “Special Courts” (Sondergerichte) were estab-
lished. One Special Court was set up within the district of each
district court of appeal. Each court was composed of three judges
drawn from the judges of the particular district. They were given
jurisdiction over offenses described in the emergency decree of 28
February 1933, which included inciting to disobedience of govern-
ment orders, crimes in the nature of sabotage, and acts “contrary
to the public welfare.” There were drastic provisions for the ex-
pedition of proceedings before the special courts, and no appeal
whatsoever lay from their decisions.

A few weeks later, special military courts, which had been
abolished by the Weimar constitution, were reestablished and
given jurisdiction over all offenses committed by members of the
armed forces. In July 1933, special “Hereditary Health Courts”
more generally known as “Sterilization Courts” were established
at the seats of the local courts, with special appellate “Hereditary
Health Courts” above them.

But the most notorious Nazi judicial innovation was the so-
called ‘“People’s Court” (Volksgerichtshof), established by the
decree of 24 April 1934, after the Reich Supreme Court’s acquittal
of the defendants in the Reichstag fire trial. The People’s Court
replaced the Supreme Court as the court of first and last instance
for most treason cases.

The People’s Court sat in divisions, or “senates,” of five mem-
bers each. Two of the five had to be qualified judges; the other
three were trusted Nazi laymen selected from high ranking offi-
cers of the Wehrmacht (armed forces) and SS, or from the Party
hierarchy. They were appointed for 5-year terms by Hitler, on
the recommendation of the Minister of Justice. Six “senates” were
established, each of which heard cases from a particular geo-
graphical section of Germany. In 1940 a “special senate” was
established to retry cases where, in the judgment of the chief
public prosecutor of the Reich, an inadequate punishment had been
imposed. '
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Ag time went on, the concept of “treason” was much enlarged
by a variety of Nazi decrees, and both the Special Courts and the
People’s Court were given jurisdiction to try a great variety of
offenses. In 19386, for example, the smuggling of property out of
Germany was proclaimed an offense against the national economy,
and the People’s Court was given jurisdiction over such cases.
In 1940, 2 new decree defined the jurisdiction of the Special Courts
and People’s Court, and all sorts of offenses, such as evasion of
conscription and listening to foreign broadcasting stations, were
brought within their purview.

Toward the end of the war, by a decree of February 1945, emer-
gency civil courts martial (Standgerichte) were set up in areas
“menaced by the approaching enemy.” Each consisted of three
members appointed by the Reich Defense Commissar, usually the
Gauleiter (regional leader) of the district; the president was a
professional judge, who sat with one associate judge from the
Nazi Party, and one from the Wehrmacht or SS. These courts
martial could only condemn the accused to death, acquit him, or
transfer the case to a regular tribunal.

Thierack was president of the People’s Court prior to his ap-
pointment as Reich Minister of Justice. He was then succeeded
by Freisler, the former under secretary of the Ministry of Justice,
who remained as president until nearly the end of the war, when
he was killed in an air raid. The defendant Engert was vice presi-
dent of the People’s Court prior to his transfer to the Ministry of
Justice in 1942. The defendant Nebelung was president of the
Fourth Senate of the People’s Court. The defendant Petersen,
the only nonlawyer in the dock, was an SA Obergruppenfuehrer
(lieutenant general) who sat as a lay judge on many occasions
in the First and Special Senates of the People’s Court.

Three of the defendants were judges of the Special Courts. The
defendant Cuhorst was president of the Special Court in Stuttgart,
and the defendant Rothaug was president of the Special Court in
Nuernberg. The defendant Oeschey also sat on the Special Court
in Nuernberg and succeeded Rothaug as its president when the
latter became a public prosecutor. Oeschey was also president of
the emergency civil court martial at Nuernberg.

4. Public prosecutors—The prosecution of criminal offenses,
under the Third Reich, was handled by a special group of state
attorneys (Staatsanwaltschaft) directed by the Ministry of Jus-
tice. Increasingly under the Third Reich there was interchange
of personnel among judges and prosecutors.

The defendant Rothaug, for example, left the bench of the
Special Court at Nuernberg to become a senior public prosecutor
of the Reich (Reichsanwalt). The defendant Barnickel also held
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this title. The defendant Joel, in 1943, left the Ministry of Justice
and became the public prosecutor of the district ecourt of appeals
for Westphalia, at Hamm.

The most important prosecutor among these defendants, how-
ever, was Ernst Lautz, Chief Public Prosecutor of the Reich
(Oberreichsanwalt). In this capacity, Lautz prosecuted many im-
portant cases before the People’s Court.

COUNT ONE
THE DESTRUCTION OF LAW AND JUSTICE IN GERMANY

I turn now to an examination of the means by which the de-
fendants and their colleagues seized control of Germany’s judicial
machinery and turned it into a fearsome weapon for the commis-
sion of the crimes charged in the indictment.

The destruction of law in Germany was, of course, part and
parcel of the establishment of the Third Reich dictatorship.
Initially, the dictatorship arose out of the decrees in the early
part of 1933 which suspended the constitutional guaranties of
freedom and vested Hitler’s cabinet with legislative power, un-
restrained by constitutional limitations. These early decrees put
an end to law as we know it in a democracy.

But much more had to be accomplished in order to achieve a
dictatorship of the proportions envisaged by the authors of the
Third Reich. Freedom of the ballot had to be suppressed so that
a false veneer of electoral approval could be spread over the Nazi
edifice. The civil service had to be purged of dissident officials.
An ubiquitous and ruthless police system had to be created. A
multitude of other measures were necessary. But, above all, law
and justice had to be utterly stamped out.

At first blush, the reason for this may not appear. The Nazi
cabinet could decree any law it wanted to with the flourish of a
pen. The courts, unless they were bold enough to deny the very
basis of Hitler’s authority, which they did not do, were bound to
punish violations of these laws, Was this not enough for .even
Hitler’s purposes?

The answer is twofold. Particularly in the early years of the
Third Reich, Hitler’s government pursued aims and employed
methods which it did not, at that time, see fit to authorize by
formal, public legislation. The regime was not yet strong enough,
externally or internally, to face the storm of disapproval which
such legislation would have encountered. The Nazi government
thought it wise to pursue these aims and employ these methods
outside of, and often in violation of, the letter and spirit of the
law. And it did not wish to be embarrassed or obstructed by an
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independent judiciary respectful only to the law. The outcome of
the Reichstag fire trial, for example, was highly embarrassing
and promptly bore sinister fruit in the creation of the People’s
Court.

But there was another and much more fundamental reason.
The ideology of the Third Reich was totally incompatible with the
spirit of the law. It could not live under law, and the law could
not live under it. To take but one example: even under stringent
anti-Jewish legislation, there were bound to be situations where
an overgreedy German in a civil suit or an overzealous police offi-
cial in a criminal case had erroneously haled a Jew into court.
In other words, even under Nazi legislation, there were bound to
be cases when the Jew was legally right. Yet, it was unthinkable
that a German court should exalt the Jew and discredit the Ger-
man with a decision in favor of the Jew. Such perplexing prob-
lems could be dealt with only by courts which were not true courts
at all, and which could be trusted to suppress the law and to
render an ideological judgment or, as was done later, to declare
the Jew to be an animal beyond the judicial pale entirely, who
could not, any more than a wrongfully beaten dog, ask judicial
intervention or protection.

This sort of problem was far more delicate in the case of the
Poles, whom the Nazis chose to regard as less than human but
more than Jewish. Later on in this case, we will, I think, derive
some macabre humor from the documentary spectacle which some
of these defendants made of themselves in vainly wrestling with
the insoluble problem of how to achieve a certain amount of legal
order and stability in occupied Poland, without at the same time
giving the Poles any true law on which they could rely.

In short, the very idea of “law’ was inimical to the ideology
of the Third Reich, and it is not surprising that its principal
authors recognized this fact at a very early date. In 1930, Hitler
himself declared with reference to a court decision against certain
Nazis—

“We can assure the judges that, if national socialism assumes
power, they will be fired without any pension.”

Joseph Goebbels expressed the same thought even more b]untly
in 1934 after the Nazis were in power—

“We were not legal in order to be legal, but in order to rise
to power. We rose to power legally in order to gain the possi-
bility of acting illegally.” 2
Later on in this case, the Tribunal will have offered to it docu-

ments which speak at length about the creation of a new, National

1 Voelkischer Beobachter, 27 August 1930.
2 Deutsche Alligemaine Zeitung, 28 November 1934.
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Socialist system of law. By then, it will be apparent, I believe, that
a ‘“National Socialist system of law” is a preposterous contradic-
tion in terms. It never was an objective of the Third Reich to
create any system of law. On the contrary, it was its fundamental
purpose to tear down every vestige of law in Germany, and to
replace it with a mere bureaucracy which would mete out reward
and punishment in accordance with the tyrannical ideology and
tactical necessities of the dictatorship. The one-time sage of Nazi
jurisprudence, the late Dr. Hans Frank, summed this up aptly
in 1935 (NG-777, Pros. Ex. 19)—

“National socialism is the point of departure, the content,
and the goal of the legal policies of the Third Reich.”*

And the defendant Schlegelberger expressed the same thought in
1936 (NG-538, Pros. Exz. 21)—

“Accordingly there can be no doubt that now the moral order
and ideology [Weltanschauung], as recognized in the Party
program, has to be taken into consideration in the interpreta-
tion and application of every norm of the existing law.” 2
We may now retrace some of the steps which the law lords

of the Third Reich took to turn the judicial system into a subser-
vient but effective agent of the regime. Some of these we have
already noted. The centralization of the administration of justice
in the Reich government, the vesting of over-all authority in the
Reich Ministry of Justice, and the creation of extraordinary courts
were essential .steps in the process. Standing alone, these acts
might have been unobjectionable, though the creation of special
courts was expressly prohibited by article 105 of the Weimar con-
stitution. But these first moves were but the prelude to a series of
deadly thrusts at the vitals of the judicial system. The early his-
tory of this organized attack on the fundamentals of law is sum-
marized in the decision of the International Military Tribunal—

“Similarly, the judiciary was subjected to control. Judges
were removed from the bench for political or racial reasons.
They were spied upon and made subject to the strongest pres-
sure to join the Nazi Party as an alternative to being dismissed.
When the Supreme Court acquitted three of the four defendants
charged with complicity in the Reichstag fire, its jurisdiction
in cases of treason was thereafter taken over and given to a
newly established ‘People’s Court’ consisting of two judges and
five officials of the Party. Special Courts were set up to try
political crimes and only Party members were appointed as
judges. Persons were arrested by the SS for political reasons,
and detained in prisons and concentration camps; and the

1 Speech before the NSDAP congress, 14 September 1935; Dokumente der Deutschen Politik,

volume 3, page 315.
2 A Nation Beholds Its Rightful Law, lecture at the University of Rostock, 13 February 1936.
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judges were without power to intervene in any way. Pardons
were granted to members of the Party who had been sentenced
by the judges for proved offenses. In 1985, several officials of
the Hohenstein concentration camp were convicted of inflicting
brutal treatment upon the inmates. High Nazi officials tried to
influence the court, and after the officials had been convicted,
Hitler pardoned them all. In 1942, ‘judges’ letters’ were sent
out to all German judges by the government, instructing them
as to the ‘general lines’ that they must follow.” *

The destruction of the judicial process continued throughout
the era of the Third Reich. The period from the beginning of the
new regime in 1933 until the outbreak of the war was character-
ized by the rise of special tribunals, and the steady decrease of
procedural guaranties. After 1939, the war accelerated the con-
version of criminal justice into dictatorial administrative pro-
cedure until, at the end of the war, all resemblance to legal process
had vanished. We turn now to an examination of the particular
steps in the process.

a. 1933—1939

Immediately after the seizure of power, the Nazis struck hard
at the independence and integrity of the judiciary by dismissing
or demoting politically unreliable judges and officials of the
Ministry of Justice. The temporary decree of 7 April 1933, under
which this was done, provided that—

“Officials, whose former political activity does not offer a
guarantee that they, at all times without reservation, act in the
interest of the national state, can be dismissed from service.
For a period of 8 months after dismissal, they are accorded
their former salary. From this time on, they receive three-
fourths of their pension and corresponding survivor’s benefits.” 2
In 1987 similar language was embodied in permanent legislation

in the Civil Service Act.®? The result of these measures was the
elimination of all Jews and part-Jews, Social Democrats, and other
opponents of the Nazi regime, from the bench and from the staff
of the Ministry of Justice.

Substantive criminal law during this period was radically
affected by the introduction of the authoritarian ideology of the
Third Reich, and the concept of the criminal as the enemy of the
nation. The prime purpose of the new criminal provisions was to
make the new holders of power secure against all competition or

1 Trial of the Major War Criminals, op. ¢it., page 179.

21933 Reichsgesetzblatt I, 176. This decree is one of over 40 laws and decrees collected by
the prosecution and introduced as Document NG—715, Prosecution Exhibit 112. Most of these
are reproduced chronologically in section IV B below. See footnote 1, page 160.

826 January 1937, Reichsgesetzblatt I, 39, 71.
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attack. The decree for the protection of the German people® in-
itiated a never-ending stream of legislation intended to protect
the persons, institutions, and symbols of the Third Reich against
all attacks of political enemies. The field for the application of
treason and high treason was vastly enlarged by investing the
most preparatory and auxiliary acts with the character of treason.
The range of application of the death penalty, in the past re-
stricted to murder and some cases of homicide, was greatly
widened. Hand in hand with the sharpening of penalties and
the extension of the scope of punishable atrocities went the at-
tempt to widen the scope of German criminal jurisdiction beyond
its territorial limits. The new “race defilement” prohibitions for
example were made applicable to offenses committed abroad.?

Examples of such draconic and tyrannical decrees are legion.
The decree of 24 April 1934 provided that the death penalty, or
hard labor for life, or hard labor for 2 years or more, should be
inflicted—

“]. If the act aimed at establishing or maintaining an or-
ganized combination for the preparation of high treason; or

“2. If the act was directed toward making the armed forces
or police unfit for the execution of their duty to protect the
stability of the German Reich from internal or external attacks;
or

“3. If the act was directed toward influencing the masses
by making or distributing writings, recordings, and pictures,
or by the ingtallation of wireless, telegraph, or telephone; or

“4, If the act was committed abroad or was committed in
such a manner that the perpetrator undertook to import writ-
ings, recordings, or pictures from abroad for the purpose of
distribution within the country.”

By August 1938, this tendency had progressed to a point where
the following acts were all made punishable by death:

‘“l. Whoever openly solicits or incites others to evade the
fulfillment of compulsory military service in the German or an
allied armed force, or otherwise openly seeks to paralyze or
undermine the will of the German people or an allied nation
to self-assertion by bearing arms;

“2. Whoever undertakes to induce a soldier or conscriptee in
the reserves to disobedience, opposition, or violence against a
superior, or to desertion or illegal absence or otherwise to un-
dermine the discipline of the German or an allied military
force; and

1 Decree of the Reich President for Protection against Insidious Attacks on the Government

of the Nationalist Movement of 21 March 1933, Reichsgesetzblatt I, *"page 135,
215 September 1935; Reichsgesetzblatt I, page 1146. .
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“3. Whoever undertakes to cause himself or another to avoid
the fulfillment of military service entirely, or to a limited ex-
tent, or temporarily, by means of self-mutilation, or by means
designed to deceive or by other methods.” *

But the Nazi jurists were not content to sharpen the letter of
the penal laws; they subverted the spirit and method of interpre-
tation of the criminal law in order to enable the courts to impose
punishment, outside the law, in accordance withethe political
ideology of the regime. Thus, in June 1985, article 2 of the penal
code was amended to read as follows:

“Whoever commits an act which the law declares as punish-
able or which deserves punishment according to the funda-
mental idea of a penal law or the sound sentiment of the people,
shall be punished. If no specific penal law can be directly applied
to this act, then it shall be punished according to the law whose
underlying spirit can be most readily applied to the act.” 2

At the same time, the following articles were added to the code
of criminal procedure:

“Article 170a—If an act deserves punishment according to
the sound sentiment of the people, but is not declared punish-
able in the code, the prosecution must investigate whether the
underlying principle of a penal law can be applied to the act
and whether justice ecan be helped to triumph by the proper
application of this penal law.

“Article 267a—If the main proceedings show that the defend-
ant committed an act which deserves punishment according to
the sound sentiment of the people, but which is not declared
punishable by the law, then the court must investigate whether
the underlying principle of a penal law applies to this act and
whether justice can be helped to triumph by the proper applica-
tion of this penal law.” s

And, simultaneously, the Reich Supreme Court was ordered to
set aside its prior decisions in order to bring the law into con-
formance with the ideology of the Third Reich. The decree is as
follows:

“The Reich Supreme Court, as the highest German tribunal,
must consider it.its duty to effect an interpretation of the law
which takes into account the change of ideology and of legal

. concepts which the new State has brought about. In order to
be able to accomplish this task without having to show consid-
eration for the decisions of the past brought about by other
ideology and other legal concepts, it is ruled as follows:

" 17 August 1938; 1939 Reichsgesetzblatt I, page 1456.

228 June 1935; 1936 Reichsgesetzblatt I, page 839.
828 June 1935; 1935 Reichsgesetzblatt I, page 844.
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“When a decision is made about a legal question, the Reich
Supreme Court can deviate from a decision laid down before
this law went into effect.”

This tyrannical doctrine of “punishment by analogy” was given
a sugar coating by Dr. Hans Frank (NG-777, Pros. Ex. 19):

“In the future, criminal behavior, even if it does not fall
under formal penal precepts, will receive the deserved punish-
ment if such behavior is considered punishable according to
the sound Sentiment of the people.” *

But once again, Josef Goebbels was shameless enough to state
the doctrine with complete frankness (NG-417, Pros. Ex. 23) :

“While making his decisions the judge is to proceed less from
the law than from the basic idea that the offender is to be
eliminated from the community. During a war it is not so much
a matter of whether a judgment is just or unjust, but only the
decision is expedient. The State must protect itself in the most
efficient way and wipe them out entirely * * *. One must
not proceed from the law, but from the resolution that the man
must be wiped out.” 2
On the administrative side, the prewar years were characterized

by ever closer collaboration between Himmler’s Gestapo and the
Reich Ministry of Justice. In February 1937, Himmler directed
that all Gestapo matters be made available to the district public
prosecutors. The next month, the Reich Minister of Justice
(Guertner) addressed a letter to all the distriet publie prosecutors,
calling attention to Himmler’s directive and stating (NG-323.
Pros. Ez. 32) :

“In order to have this decree fulfill its purpose and in the
interest of the closest possible collaboration between the office
of the public prosecutor and the authorities of the Gestapo, I
hereby issue this supplementary order that in future, public
prosecutors routinely address all requests for investigations to
be conducted on the basis of reports of political nature received
by them directly, to the local and district police authorities via
the competent state police offices. When in cases based on such
reports, the necessary interrogations of the accused or the wit-
nesses are procured by the court itself or by the expert of the
prosecution, and the police authorities are not at all involved
in the proceedings, I request that the state police offices be in-
formed of the proceedings as soon as possible.” 2
The German jurists, who collaborated so closely with Himmler’s

minions, were equally willing to protect “overzealous Nazis”
against the penal consequences of their worst excesses. Late in

1 Speech before the NSDAP Congress, op. cit., page 315,
2 Speech before members of People’s Court, 22 July 1942; reproduced below in section V C 2a.

8 Reproduced below in section V C 1la.
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1933 a group of “Storm Troopers” (SA) committed vicious as-
saults and tortures on some political prisoners who had been
confined in the concentration camp of Kemna, near Wuppertal in
the Ruhr. The description of this outrage by the Reich Minister of
Justice reads as follows:

“In the camp, some of the prisoners were exposed to the
severest mishandling.

“In most cases, shortly after their shipment had come in,
and when they were being interrogated, they would be beaten,
partly upon their bare bodies, with rubber cudgels, horsewhips,
sticks, ox lashes, and other objects. In many cases they had to
lie down over a special caning bench, or were forced down onto
it by guards, and their mouths were kept shut or they were
gagged with balls of paper, pieces of cloth, bags, or similar
things, in order to prevent them from screaming. Other mem-
bers of the guard in the meantime would begin to beat them up.
Prisoners who fainted were kicked back to consciousness or had
water thrown over them to wake them up and make them stand
up again. After this, prisoners who were mistreated were fre-
quently locked up in a small space under the stairway or in an
elevator without being given any medical attention or food and
drink. In some cases, the injuries the prisoners received from
their beatings made it necessary to transfer them to hospitals.

“Several prisoners also were forced to eat unwashed herrings
from the barrel, which had also been sprinkled with salt
* * * When they had finished the herrings, the prisoners,
who were naturally suffering from tormenting thirst, were not
allowed to have water brought them.”

Proceedings against the storm troop leaders in a disciplinary
tribunal of the Nazi Party ended in a mere reprimand and depri-
vation of the right to hold public office for 1 year. The files of the
Ministry of Justice concerning this atrocious episode contain the
recommendations of various officials, including the defendant Joel,
that criminal proceedings against the perpetrators should be can-
celled. This recommendation was adopted and forwarded to Hitler
by Minister Guertner, who, for justification, pointed to the cir-
cumstances that the culprits were not experienced concentration
camp guards, that the majority of the victims were Communists,
that, in some cases, the victims had been obstinate and insubordi-
nate, and that communism had an especially strong hold in the
Wuppertal area.

b. 1939—1945

Before the outbreak of war, the main objective of Nazi penal
innovations was to suppress internal opposition to the new regime,
and to render life intolerable for the Jews. During the early years
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of the war, the Nazi jurists were largely concerned with legal
problems incident to the occupation of Poland, France, and the
other nations overrun by the Wehrmacht. The extension of Ger-
man law to the occupied areas, and the outrages committed there-
under, constituted war crimes and crimes against humanity on a
grand scale, which will be described in due course. German crimi-
nal law was also applied extensively to acts committed outside
the Reich, even when committed by foreigners.! Acts committed
by a foreigner outside the Reich could even constitute treason
against the Reich.

But the war also brought a mass of new criminal legislation
within Germany. This new legislation was influenced by the neces-
gities of war, but also contained matured concepts of National
Socialist criminal policy. The principal aim was to guarantee the
security of the Nazi regime, and bolster the economic and military
strength of Germany, through extremely harsh criminal punish-
ments. The chief weapon was the unsparing and almost indiscrimi-
nate use of capital punishment.

Later on, as Germany’s military situation worsened, the death
penalty became an ordinary sentence for a great variety of
offenses. The increased severity of air raids resulted in capital
punishment or long prison sentences for crimes committed during
black-outs, even very minor looting. Economic hardship and
shortages of materials were accompanied by laws prescribing
penal servitude, or even death, for anyone who destroyed or re-
moved food or other supplies. Toward the end of the war, a desper-
ate attempt was made to cope with the growing defeatism by
imposing the death penalty for spreading rumors, listening to
foreign broadcasts and even for the most minor derogatory re-
marks about the Hitler regime or pessimism concerning Ger-
many’s chances of military success.

The war brought new and extraordinary procedures, as well as
new crimes. Despite all that had been done in prewar years, the
courts were still handing down some sentences which, in the eyes
of Berlin, were too mild, and once such a final judgment had been
given, nothing could be done about it. The whole idea of the
finality of judgments had long been a thorn in the flesh of the
Nazi jurists. Accordingly, 2 weeks after the ocutbreak of war,
a decree? was promulgated which provided that, if the Chief Reich
Prosecutor had “serious misgivings” concerning the justice of a
sentence, he could, within 1 year thereafter, file an extraordinary
appeal and secure a second trial of the case. The officials of the
Reich Ministry of Justice, who controlled the public prosecutors,

16 May 1940, Reichsgesetzblatt I, page 754.
216 September 1939, Reichsgesetzblatt I, page 1841.
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reviewed the criminal decisions and directed the chief prosecutor
to file appeals in cases where they deemed the punishment insuffi-
cient. If the first decision had been rendered by the regular courts,
the second trial was held by the Special Penal Senate of the Reich
Supreme Court. If the first decision had been made by the Peo-
ple’s Court, on the other hand, the second trial.was held by the
Special Senate of the People’s Court.

In 1940, an analogous procedure was authorized® under which
the Chief Public Prosecutor of the Reich could lodge with the Su-
preme Court a petition for “nullification” against final judgments
of the regular criminal courts or the Special Courts ““if the judg-
ment is not justified because of an erroneous application of law
on the established facts.” The Supreme Court was authorized
either to render a new judgment or to send the case back to a
lower court for a new trial under binding instructions as to the
legal principles which should govern. Not content with this elabo-
rate system for punitive double jeopardy, the right of the Chief
Public Prosecutor to attack final judgments by means of the nulli-
fication procedure was again enlarged in 1942, by extension to
questions of law and to the adequacy of the punishment.? This
new regulation provided the prosecution, but not the defense,
with an unlimited right to ask for a new trial within one year
after the decision had been rendered.

On the day of the attack on Poland, a new assault on the
tenure and independence of the judiciary was made.® By this new
decree, judges were obliged to take any assignment whatsoever,
as judge, prosecutor, or administrative official, and on any regular
or Special Court, according to the orders of the Reich Minister of
Justice. Similar powers were given to the presidents of the dis-
trict courts of appeal within their respective districts.

It might have been thought that, after the purge of Jewish
and politically dissident judges in 1933, the permanent subjection
of the judiciary to dismissal for political reasons in 1937, and
their complete subordination to the Reich Ministry of Justice in
1939, Hitler would have at last obtained a suitable judiciary for
his most extreme purposes. Apparently, however, pre-Hitler legal
training sometimes had the unfortunate effect that even trusted
Nazi judges failed in their decisions to measure up to the ideology
and expectations of the Third Reich. At all events, something like
a crisis in the German judicial system occurred in 1942,

On 26 April 1942 Hitler made a speech before the Reichstag in
which he reviewed the effects of the hard winter of 1941-1942
and exhorted the German people to even greater saerifices in order
ml February 1940, Reichsgesetzblatt I, page 407.

2 Decree of 13 August 1942, Reichsgesetzblatt I, page 508.
8 Decree of 1 September 1939, Reichsgesetzblatt, page 1658,
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to achieve victory. In the course of this speech, Hitler made cer-
tain remarks about the German legal profession and the admin-
istration of justice which had an immediate and pronounced effect.
Hitler said (NG-752, Pros. Ex. 24):

“I do expect one thing: that the nation gives me the right to
intervene immediately and to take action myself wherever a
person has failed to render unqualified obedience and service
in the performance of the greater task which is a matter of to
be or not to be. The front and the homeland, the transport sys-
tem, administration, and justice must obey only one idea, that
of achieving victory. In times like the present, no one can in-
sist on his established rights, but everyone must know that
today there are only duties.

“I therefore ask the German Reichstag to confirm expressly
that I have the legal right to keep everybody to his duty and
to cashier or remove from office or position, without regard for
his person or his established rights, whoever, in my view and
according to my considered opinion, has failed to do his duty.

“Furthermore, I expect the German legal profession to un-
derstand that the nation is not here for them, but that they are
here for the nation; that is, the world, which includes Germany,
must not decline in order that formal law may live, but that
Germany must live, irrespective of the contradictions of formal
justice. To quote one example, I fail to understand why a crimi-
nal who married in 1937, ill-treated his wife until she became
insane and finally died as a result of the last act of ill-treatment,
should be sentenced to 5 years in a penitentiary at a moment
when tens of thousands of honorable German men must die to
save the homeland from annihilation at the hands of bolshe-
vism.

“From now on, I shall intervene in these cases and remove
from office those judges who evidently do not understand the
demand of the hour.” *

Immediately after Hitler’s speech, the Reichstag adopted the
following resolutions:

“There can be no doubt in this present state of war, when
the German nation wages its fight for its very existence, that
the Fuehrer must exercise the right, which he claims, to do
everything which serves or helps to achieve victory. Therefore,
the Fuehrer, by his authority as the leader of the nation, su-
preme commander of the armed forces, head of the government,
and in supreme possession of all executive power, as supreme

* Extracted from Voelkischer Beobachter, 27 April 1942; reproduced below in section V C 2a.
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law lord, and as leader of the Party, has to be in a position to
enforce, with all means which he may consider suitable, every
German’s duties, whether he might be a common soldier or an
officer, a subordinate or high civil servant or a judge, a leading
or subordinate functionary of the Party, a worker or an em-
ployee. In case of violations of duties, he has the right to impose
the proper penance, after a conscientious examination of the
case. This can be done without consideration for the so-called
civil service rights. In particular, he may remove anyone from
his office, rank and his position, without resort to the established
procedures.”’ ?

This menacing blast from the Fuehrer, and the resolution of the
Reichstag, wiped away the last remains of judicial independence
in Germany. Furthermore, within a few months a complete re-
organization of the upper levels of the Ministry of Justice took
place. Schlegelberger, who had seen the storm coming and made
desperate efforts to meet Hitler’s wishes, was nevertheless retired
and replaced by Thierack. A special Hitler decree in August 1942
gave the new Reich Minister sweeping powers to bring the admin-
istration of justice into conformity with the needs of the regime;
it read:

“A strong administration of justice is necessary for the ful-
fillment of the tasks of the Greater German Reich. Therefore, 1
commission and empower the Reich Minister of Justice to es-
tablish a National Socialist Administration of Justice, and to
take all necessary measures in accordance with the Reich Min-
ister and Chief of the Reich Chancellery and the Leader of the
Party Chancellery. He can hereby deviate from any existing
law.” 2

At the same time, Roland Freisler left the Justice Ministry to
become president of the People’s Court, and the defendant Rothen-
berger took Freisler’s old job as under secretary. Earlier in the
yvear, Rothenberger, previously president of the distriet court of
appeals at Hamburg, had attracted the Fuehrer’s attention by
submitting to him a long thesis on “judicial reform.” This thesis
ig a curious document; it speaks at length of the honor and dignity
of the judges’ function and of the need for justice as the founda-
tion of the Third Reich, but the reason it won the Fuehrer’s
approval can perhaps be more clearly inferred from the two fol-
lowing quotations (NG-075, Pros. Ex. 27):

“The present crisis in the administration of justice today is
close to such a climax. A totally new conception of the admin-
istration of justice must be created, particularly a National

1 Resolution of the Greater German Reichstag, 26 April 1942, “Deutsche Justiz,” 1942, page 283.
220 August 1942, 1942 Reichsgesetzblatt, page 535.
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Socialist judiciary, and for this the druggist’s salve is not suffi-
cient; only the knife of the surgeon, as will later be shown, can
bring about the solution.

“The criterion, however, for the functions of justice, and
particularly of the judge in the National Socialist Reich, must
be a justice which meets the demands of national socialism.

“He who is striding gigantically toward a new world order
cannot move in the limitation of an orderly administration of
justice. To accomplish such a far-reaching revolution in do-
mestic and foreign policy is only possible if, on the one hand,
all outmoded institutions, concepts, and habits have been done
away with—if need be, in a brutal manner—and if, on the other
hand, institutions that are in themselves necessary but are not
directly instrumental in the achievement of a great goal and
which, in fact, impede it, are temporarily thrust to the back-
ground. All clamor about lawlessness, despotism, injustice, etc.,
is at present nothing but a lack of insight into the political
situation * * *”

At the time he was appointed Minister, Thierack also became
the president of the German Academy of Law, and of the National
Socialist Association of Jurists. The temper of the new adminis-
tration of justice was reflected in Thierack’s announcement to the
German Academy of Law as follows: '

“The formulation of law is not a matter of science and a goal
in itself, but rather a matter of political leadership and organi-
zation, Therefore, the activities of the Academy relating to the
formulation of law must be coordinated with the aims of politi-
cal leadership.” *

At the time of their appointments, Thierack and Rothenberger
envisaged an ambitious program for simplifying the hierarchy
of German courts, drastically reducing the number of judges, and
“modernizing” the education and training of judges in accordance
with prevailing political thought. Much of this program was never
realized, but Thierack and Rothenberger did succeed in develop-
ing new devices for direct control of judicial decisions by the
government. This has been also foreshadowed in Rothenberger’s
thesis submitted to Hitler:

“* * * g5 judge who is in direct relation of fealty to the
Fuehrer must judge ‘like the Fuehrer.” In order to guarantee
this, a direct liaison officer without any intermediate agency
must be established betweéen the Fuehrer and the German judge,
that is, also in the form of a judge, the supreme judge in Ger-
many, the ‘Judge of the Fuehrer.” He is to convey to the German
judge the will of the Fuehrer by authentic explanation of the

* Periodical of Academy for German Law, 1 September 1942, page 44.
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laws and regulations. At the same time he must, upon the re-
quest of the judge, give binding information in. current trials
concerning fundamental political, economic, or legal problems
which cannot be surveyed by the individual judge.”

In part, this executive control was accomplished by conferences
between the prosecutors and the judges, in which the prosecutor
advised the judge what measure of sentence the Ministry of Jus-
tice thought fitting in a particular case. But an even more effective
device was a series of confidential circulars to the judges known
as Judges’ Letters (Richterbriefe) which Thierack dispatched,
under his own signature as Minister of Justice, to the judges and
prosecutors throughout the German judicial system. Thierack
announced this forthecoming series in September 1942 in the fol-
lowing letter:

“To aid the judge in fulfilling his high duty in the life of our
people, I decided to publish the Judges’ Letters. They shall be
distributed to all German judges and prosecutors. These Judges’
Letters will contain decisions that seem to be especially worth-
while mentioning, on account of result or argumentation. On
these decisions, I will show how a better decision might or
should have been found; on the other hand, good, and for the
national community, important decisions shall be cited as ex-
amples.

“The Judges’ Letters are not meant to create a new casuistry,
which would lead to a further ossification of the administration
of justice and to a guardianship over the judges. They will
rather tell how judicial authorities think National Socialist
justice should be applied and thereby give the judge the inner
security and freedom to come to the right decision.

“The contents of these letters are confidential; the chief of
an office shall keep them, and let every judge and prosecutor
take notice of them against receipt.

“For the publication of the Judges’ Letters, the collaboration
of all the judges and prosecutors is needed. I expect that suit-
able decisions from all branches of justice will be presented to
me. On publication, neither the judge nor the deciding court will
be named.

“I am convinced that the Judges’ Letters will help to influence
the administration of justice uniformly according to National
-Socialist doctrines.”

The first letter was published on 1 October 1942. In a sort of
hortatory prelude, many thoughts and ideas from the Rothen-
berger thesis were embodied. Thereafter, a number of criminal
cases and the sentences therein imposed were set forth and com-
mented upon.
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Four cases dealing with crimes committed during black-outs
were described; those decisions in which the death penalty had
been imposed were approved, the others were all criticized for
being too mild. Six cases dealing with sex offenses followed; the
sentences in five of them were condemned as utterly inadequate.
No case was cited where the sentence was thought too severe.

At the end of the letter, three cases dealing with Jews were
discussed in great detail. One of these dealt with the racial law
which required all Jews to adopt the surname “Sarah” or “Israel”
according to their sex. A Jewish woman had neglected to apply
to the telephone company to change her listing by the addition of
the name “Sarah.” The distriet court sentenced her to a fine of
thirty reichsmarks, or 19 days in prison. The court set forth in
its opinion that certain other courts had construed the law as not
requiring an application to change a telephone listing, and that
the Jewess might have relied on these decisions. Thierack’s letter
described the Jewess’ action as “typical Jewish camouflage in her
business dealings” and stated that the lack of uniformity in the
decisions in no way justified leniency in the punishment.

In the second case, a special coffee ration had been distributed
in a ecertain town, in the autumn of 1940. A large number of Jews
had applied to receive the ration. However, since Jews were auto-
matically excluded from the distribution, they did not receive any
coffee. The following year, the food authorities imposed a fine on
the Jews for the offense of having applied for the coffee; there-
upon several hundred Jews sought relief against the fine in the
district court. The judge rescinded the fine on the basis of the
statute of limitations and for other legal reasons, and expressed
the opinion that the Jews had not committed any punishable act
in merely applying for the coffee. On this decision, the Reich
Minister’s letter commented as follows (NG—298, Pros. Ex. 81) :

“The ruling of the local court, in form and content, borders
on embarrassing a German administrative authority to the
advantage of Jewry. The judge should have asked himself the
question: What is the reaction of the Jew to this 20-page-long
ruling, which certifies that he and the 500 other Jews are right
and that he won over a German authority, and does not devote
one word to the reaction of our own people to this insolent and
arrogant conduct of the Jews. Even if the judge was convinced
that the food office had arrived at a wrong judgment of the legal
position, and if he could not make up his mind to wait with his
decision until the question, if necessary, was clarified by the
hig