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· Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. s. Army 

' Board,of Review 

MTO 6427 

UNITED STATES ) 
) 

v. ) 
) 

Chief Mate MORRIS I. LEIBY ) 
{Z 336 044), Boatswain VERNON ) 
A. FISHER (Z91 383), Purser . ) 
FREDERICK VANDER BUNT ) 
(Z 438 178), and Carpenter ) 
EARNEST RICHARD GOETZ ) 
(ZZ37 742), all Merchant Marines, ) 
steamship Horace Williams. ) 

) 
) 
) 
) 
) 
) 
) 
) 

APO 512 , U. S. A:rrrry, 
12 May 1945. 

XV AIR FORCE SERVICE COMMAND 

Trial by G.C.M., convened at Bari, 
Italy, 8 March 1945. 
LEIBY: Fine of $5,000.00, con­
finement for five years, and to be 
further confined until said fine 
is so paid, but not for more than 
two years, in addition to the five 

·· years already adjudged. · 
FISHER: Confinement for five years. 
VANDER BUNT:. Fine of $J,ooo.oo, 
confinement for four years, and to 
be further confined until said fine 

. is so paid, but not for more than 
one year, in addition to the four 
years already adjudged. 
GOETZ: Confinement f o_r three years. 
u. S. Penitentiary, Lewisburg, 
Pennsylvania. 

---·---· 
HOLDING by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advocates. 

-----------
· 1. ThE' record of trial in the case of the persons named above has 

been examined by the Board of Review. 

2. Accused were jointly tried upon the following Charges and Specifi­
cations: 

CHARGE I: Violation of the 93d Article of War. 

'Specification: In that Chief Mate Morris I. Leiby, Purser 
Frederick vander Bunt, Boatswain Vernon A. Fisher and 



(i) 
Carpenter Earnest Richard Goetz, :Merchant Marines, 
serving with the Annies of the United States in the 
field on board an Arrrry Transport vessel, the S.S. 
Horace Williams, acting jointly and in pursuance of a 
common intent, did, on or about 21 January 1945 while 
on the high seas en route from Port of New York to 
Algiers, Algeria, feloniously take, ste"al and carry 

· away 1100 pairs of Ladies Rayon panties of a value of 
about $110.00, 36 bolts of white cotton material of a 
value of about $72.00; 30 pairs of Ladies shoes of a 
value of about $60.00; 30 pairs of Men's shoes of a 
value of about $58.50; and 40 Men's suits of a value 
of about $516.00, all of an aggregate value of about 
$816.50, the property of.the United States. 

CHAP.GE II: Violation of the 96th Article of War. 

Specification 1: In that Chief Mate Morris I. Leiby, Purser 
Frederick vander Bunt, Boatswain Vernon A. Fisher, and 
Carpenter Earnest Richard Goetz, Merchant Marines, '. 
serving with the Annies of the United States in the· fie~d, 
on board an Army Transport vessel, the S.S. Horace 
Williams, acting jointly and in pursuance of a common 
intent, did, on or about 7 February 1945, while in the 
Port of Algiers, Algeria, knowingly, wrongfully and unlaw­
fully. attempt to sell 1100 pairs of Ladies rayon panties 
of a value of about $110.00, 36 bolts of white cotton 
material of a value of about $72.00; 30 pairs of Ladies 

.. shoes of a value of about $60.00; 30 pairs of Men's shoes 
of a value of about $58.50; and 40 Men's suits of a value 
of about $516.00, all of an aggregate value of about. 

·$816.50, the property of the United States, the said 
Morris I. Leiby, Frederick vander Buri.t, Vernon A. Fisher. 
and Earnest Richard Goetz, not having the lawful right 
to sell the same. 

Specification 2: In that Chief Mate Morris I. Leiby, Purser 
Frederick vander Bunt, Boatswain Vernon A. Fisher and 
Carpenter Earnest Richard Goetz, Merchant Marines, 
serving with the .A:rmies of the United States in the field 
on board an Army Transport vessel, the s •. s. Horace 
Williams, acting jointly and in pursuance of a common 
intent, did, between the date of January 171 1945 and 
February 8, 1945, while on the high seas en route from 
the_ Port of New York to Algiers, Algeria, wrongfully, 
unlaw.f'ully,.fraudulently and in violation of Section 88 
Title 18 United States Code; conspire to defraud the 
United States of 1100 pairs of Ladies rayon panties of 
a value of about $110.00, 36.bolts of white cotton material 
of a value· of about $72.00; 30 pairs of Ladies shoes of a 
value of about $60.00; 30 pairs of Men's shoes of a value 



of about $58.$0; and 40 Men• s suits' of a value of · 
about $516.oo, all of an aggregate val.ue of about 
$816.50, the property of the United States. 

(J) 

Each accused pleaded not guilty to and·was found guilty of the Charges,and 
Sp~cifications. Leiby was sentenced to pay to the United States a .fine of 
$5,000.00, to be confined at hard labor, at such place as the reviewing 
authority may direct,· for five years, and to be further confined at hard . 
labor until said fine is so paid, but not for more·than two years, in addi­
tion to the five years he~einbefore adjudged; Fisher was sentenced to be 
confined at hard labor for five years; vander Bunt was sentenced to pay to 
the United States a fine of $J,OOO.OO, to be confined at hard labor for four 
years, and to be further confined at hard labor until such fine is so paid, 
but not for more than one year, in addition to the four years hereinbefore 
adjudged; and Goetz was sentenced to be confined at hard labor for three 
years. The reviewing authority, as to each accused, approved only so much 
of the finding of guilty of the Specification, Charge I, as involves finding 
that the accused acting jointly and in pursuance of a common intent did, at 
the time and place alleged, feloniously take, steal and. carry avray 250 pairs 
of ladies• rayon panties of a value of about $25.00, tfiree. bolts of white 
cotton material of a value of about $6.oo, 20 pairs of men's shoes of a value 
of about $J9.00, and 30 men's ·suits of a value of about $J87.00, ill of an 
aggregate value of about.$457.00, the property of the United States; only so 
much of the finding of guilty of Specification 1, Charge II, as involves a 
findine that the accused acting jointly and in pursuance of a common intent 
did, at the time and place alle~ed, wronefully and unlawfully attempt to sell 
~50 pairs of ladies• rayon panties of a value of about $25.oo, three bolts 
of white cotton material of a value of about $6.00, 20 pairs of men's shoes 
of a value of about $39.00, and JO men's suits of a value of about $387.00, 
all of an,aggregate value of about.$457.00, the property of the United States, 
the said Morris I. Leiby, Frederick vander Bunt, Vernon A. Fisher, and 
Earnest Richard Goetz, not having the lawful right to sell the same,;' and 
only so much o'f the finding of guilty of Specification 2, Charge II, as 
involves a finding that the accused acting jointly and in pursuance of a 
common intent did, at the time and place alleged, wrongfully, unlawfully, 
fraudulently and in violation of Section 88, Title 13, United States Code, 1 

conspire to defraud the Unit~d States of 250 pairs of ladies' rayon panties 
of a value of about $25.00, three bolts of white cotton material of a value 
of about $6.oo, 20 pairs of men's shoes of a value of about $J9.00, ·and JO 
men's suits of a value of about $387.00, all of an aggregate value of about 
$457.00, the property of the United States; designated the U. s. Penitentiary, 
Lewisburg, Pennsylvania, as the place of confinement of each accused, and 
forwarded the record of trial for action under Article of War 50-~. 

3. Because· of the position which must be taken by the Board of Review 
with respect to the jurisdiction of the court to try.the four accused, only 
pertinent portions of the evidence are sunnnarized and discussed, and no 
question, aside from that of jurisdiction, will be considered. 

. . 
.,. 4. The evidence shows that the.accused Leiby, vander Bunt, Fisher and 
Goetz were members of.the United States Maritime Service (R. 7J,74), .and 
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,,) 
signed ship'~ articles of the Steamship Horace Williams, in the capacities· 
respectively, of .Chief' Mate on 16 January 194.5, Purser-Pharmacist Mate on 4 
·January 194.5, Boatswain on 4 January 194.5 and Carpenter on 10 January 1~4.5 
(R. 7.5). The Horace Williams· was a Liberty cargo ship owned by the War 

.Shipping Administration, an agency of the United States Govenl1!1ent, and 
operated. by Prudential Steamship Company-, general agent (R, 72,82,83). The 
vessel was loaded in the Port of' New York prior to 17 January 1945 "With a 
general lend-lease cargo of coimllercial nature (R. 72) by American Export 
Lines, Incorporated, agents for the War Shipping Administration (R, 83,84). 
The initial cargo was purchased by the United States Treasury, shipped ey 

·the War Shipping Administrator for account of the Foreign' Ec.onomics Adminis-
trator, and consi~ed to the French Committee for National Liberation (R. 72, 
79,83; Elcs. 11-23}. Captain JaclC Hollrock, Master of the vessel .(R,· 72,10.$, : 
120,139,141); ·testified that the cargo consisted of . · . . : . . . . 

"i'ihat is called a general cargo. French lend lease cargo 
·.consisting of !arm machinery, .bolts o.t' cloth, electrical 
equipment, men' s, women's and children 1 s clothing, aui ts, 
dresses, skirts, clothing, and women•s.panties was one 
item" (R. 72). 

. . 
Copies of part Qf the ship's mani:f'est and bills of lading, admitted over 

. , . objection by the defense (R. 79,86,87; Exs, 13-23) showed that the cargo 
included specifically 

"Ship Horace Williams, kind of mercha.n'dise, 70 Cartons 
Women's Panties, Gross Weight 4900 lbs, $94.50; *** 
kind o:! merchandis~ 123 Bales Bleached Sheeting 72", 
27697 lbs, $16934, *** Kind o.t' Merchandise, 47S cartons 
Women's shoes, 1425'0 lbs, $2.3378, ff* Kind of' Merchandise . 

·19 cases Men's low Leather shoes, 703 lbs, 34 cases of 
Men's 2 Pc suits 6800 lbs; *** 1309 bundles of paper 
bags" (R. 79; Exs. 13-18)~ · 

No cargo other than French lend-lease goods was aboard (R. 81). 

The ship's canpany consisted of two ·French passengers, a. crew of 42 · 
officers:and m~rchant seamen including accused, and a United States Navy gun 
crew of 12, consisting of one.officer, two communications men and nine · 
gunners (R. 73,139). No. army' personnel, munitions or arms were aboard. 
Upon ·being asked if he knew of his own personal knowledge the cargo of the 
other vessels in the co~voy, Captain Hollrock testi:f'ieda 

"In convoy routing orders it just states whether. they · 
have general cargo, oil, explosives or what, that is 
gi.ven in case o:! attack, so that we know which sliips 
are carrying explosives, etc" (R. 81), • . 

. ' ' 

The Vessel lra.s armed with two "3.5'0 millim~ter, one 311 and ei~ht ,SO mille­
meter ma.chine guns" (R. 73,124). The gun crew was assigned to defend the­
vessel against surface, submarine and air attacks (R. 139). At the wheel­
house was a covez:ed space available :for storage, The l~~~: _r~~ ,~ the· bow . 

-. 4 ,- ·. ' 
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of the ship, that is the !orepeak, consisted of two floors and was used for 
storage and was also used by the carpenter in the perfonnance of his duties. 

' (R. 80) Neither the wheelhouse nor forepeak were customarily used for 
storage of cargo (R. '81). . 

The Steamship Horace Williams sailed from New York on 17 January 1945 
bound for Algiers, Algeria (R. 72,112,139). Upon leaving the Port of New 
York, the ship formed a part of the New York section of a convoy of ten or 
twelve vessels which were accompanied by two United States destroyers. A 
rendezvous .was made with the Norfolk or main section of the convoy and the 
ships, about 50 in number,.proceeded, accompanied by one American destroyer 
as senior escort and four other destroyer escorts. (R. 73,139) When the 
convoy reached Gibraltar the Steamship Horace Willia.ms proceeded independently 
to Algiers (R. 139) where it docked about 3 February (R. 134) and discharged · 
most of its cargo (R. 73). About 8 or.9 February the ship sailed to La 
Goullette, Tunisia, and then to Tunis where it discharged the balance of its 
cargo. The vessel then sailed to Kourba, to Augusta, Sicily and then to ·Bari, 
Italy. (R. 73,80,134,139) It was about 309 miles.from Algiers to Tunis 
(R. 134). 

While in Algiers,. Captain Hollrock was notified that the ship "was going 
to be turned over to the United States Army to make a shuttle run from Tunis 
to Bari"(~. 80). At Tunis on an undisclosed date he received.a letter from 
a Lieutenant Freeman who was in Tunis, in which it was stated that Captain 
Hollrock was "assigned to the Army". At this time the ship was assigned to 
the shuttle run. It was not stipulated on the ship's articles or manifest 
that the vessel was a membez: of the Army Transport Service. ~No l~tters were 
given Captain Hollrock in New York about the Bari-Tunis shuttle run, "they 
didn't know about it in New York". (R. 82) At Tunis rock crushers, 75 
tractors, two cranes and steel landing mats were put on the vessel and carried 
to Bari (R. 80). 

Jose Sanchoyarto, able bodied seaman aboard the Steamship Horace Williams 
(R. 93), testified that he joined the ship on 6 January and talked with Chief 
Mate Leiby on 8 January (R. 96), Therea!ter witness purchased for approxi­
mately $500 a considerable quantity of' women's panties, stockings, lipstick, 
men's su1 ts and watches, which he stored in his quarters aboard ship (R. 97, 
104). A few days later Leiby told Sanchoyarto that he (Leiby) had 11a thousand 

. one hundred ladies pants ff* material, suits, and shoes, ladie 1s dresses, 
girl's dresses" (R. 98), About four or five days after sailing from New York, 
witness was relieved at the wheel by Leiby and instructed to carry six 
packages wrapped in dark colored paper, from the deck compartment to the 
wheelhouse. Witness did so. (R. 98,99) Two or three days la~er, pursuant 
to instructions by Leiby, witness carried about 20 more similar packages from 
the deck compartment to the wheelhouse (R. 99,100). That evening Sanchoyarto 
attended a meeting of accused Leiby, Fisher and Goetz, and "Angelo" (Angelo 
Sarli). Witness could not recall if vander Bunt was present. Leiby told 
qarli to "keep quiet about anyone having been in the holds *** to keep his 
mouth shut, and that if he wanted something or other, it was to be found in 
the holds". (R. 100) After the meeting Sanchoyarto was told by Leiby not 

. to be afraid because Sarli "wouldn't talk",, and that "there was a lot of' 

_,_ 



(6) ' 
money in the wheel house and fore peak" which would be disposed of in 
Algiers (R. 101). • 

Able Bodied Seaman Angelo Sarli, a member of the crew, testified that 
on 27January1945 he purchased a pair of shoes from accused Fisher for $7.00 
and wore them abov,t two days. Sarli then returned the shoes to Fisher and 
asked him if they were stolen. Fisher admitted that they were, asked Sarli 
to say nothing about it and returned the $7.00. (R. l05,lo6) On 29 January 
Sarli noticed that Leiby was at the wheel and saw Sanchoyarto leave the 
wheelhouse and remove bags from the number one hatch to the wheelhouse. Sarli 
relieved Leiby at the wheel at 1700 hours. (R~ 106) Because of an odor of 
·camphor or clothing preservative, Sarli had previously noticed bags of the 
same type under Sanchoyarto•s bed in a room occupied by Sarli, Sanchoyarto 
and.Ordinary Seaman John Zatkotvich, complained to Leiby and asked him to 
have them removed (R. 107,109,111). 

On 29 January Leiby told Seaman First Class Eugene Tafrate, Jr., a 
member of the naval gun crew, that "if everything went all right" he would 
give Tafrate 2500 francs if he said nothing about Sanchoyarto storing under 
the wheelhouse "suits and things" which Sanchoyarto had bought ashore (R. 124). 
The day the vessel arrived in Algiers Leiby told Tafrate that his liberty 
would not cost him anything (R. 125). About 29 January Leiby told Seaman . 
First Class Gi"lbert w. Hensch, Unit'ed States Navy, that Sanchoyarto "had 
bought stuff ashore" and was going to put it under the wheelhouse. .A few 

' days later Leiby told Hensch that if the latter said nothing, Hensch' s shore 
leave would cost him nothing. Hensch saw Sanchoyarto putting several paper 
bags under the wheelhouse. (R. 131,132) 

. On 3 February Sarli engaged in an argument .with Leiby- in the wheelhouse, 
as a result or which a meeting occurred that night (R. 107,108) attended by 

. Sanchoyarto, Sarli, Zatkotvich and accused Leiby-, F±sher and Goetz. Sarli· 
and Zatkotvich were asked not to say- anything. (R. 1071108,112) The dis­
cussion concerned ~argo "stolen and put under the wheel house" (R. 109). · 
"The whole platform for the Chief Mate was to keep your mouth. shut" (R~ 108). 
Leiby said that there was plenty- of cargo in the hold, asked the men. (Sarli 
and Zatkotvich) why they didn't help themselves and store it under the wheel-

" house (R. 107,113). When Sarli suggested "they put all t~ stuff back and · 
make a clean'slate of itn accused Goetz said to "leave it go as it is and 
forget about i t 11 (R. 113). After the meeting accused Fisher entered the mess 
hall where Sarli was seated. Fisher, who had been drinking, threw a marlin . 
spike on the mess table and said to Sarli "you are a pretty big fellow but · 
this will take care of you". (R. 108,109) Zatkotv:i.ch had also seen . 
Sanchoyarto carrying bags and putting them under the wheelhouse late at night 
on two different occasions (R. ·113). . . 

· Sanchoyarto testified further that about two days (7 February} after ' 
the Steamship Ho:ac? Williams arrived in Alg~ers on 3 .Febrliary (R. 101,134), 
he was called to Leiby's stateroom. Two civilians were present who, Leiby 
said, llwere to buy all the stuff that was on board"• Leiby told Sanchoyarto 
to bring a package from the ~heelhouse to Lei by' s room. Leiby further said · 
that "he had spoken to two other seamen about it" and that the three m~n 

:.. 6 -



(7)~ 

should be on bo~d that night about 1930 hours "to help get the stuff off of 
the ship". Leiby said that he would take the Captain ashore "to get him off 
tte ship 11

• (R. 101,102) About 1930 hours Sanchoyarto went to the forepeak 
and met Fisher, vander Bunt and two seamen who were moving about f:IJ packages 
from the second to the first f1.oor of the forepeak. The packages were 
similar to those Sanchoyarto had moved to the wheelhouse. The two seamen 
began to move packages from the wheelhouse to the forepeak. As the forepeak· 
was full some of the packages were left on the deck. (R. 102) Sanchoyarto 
ran when the chief engineer passed by and later took the remaining packages' 

_in the wheelhouse and threw them in hold number four. Later that night 
Fisher told him to put any packages remaining on' the deck in hold number four. 
The next day Leiby told Sanchoyarto not to say anything if anyone talked 
about it "because he (Leiby) had spent a lot of money and nothing was going 
to be said". After the ship left Algiers, "somewhere between Tunis and 
another little portn, Sanchoyarto looked in the hold but the packages were 
not there. Leiby told him that Fisher finally had t:r.rown the bags into the 
sea. (R. 103) ' \ · . 

A day or two (7 February) before the ship left Algiers (R. 122) on 9 
· February. (R. · 134), accused Le;iby and accused Fisher asked Able Bodied Seaman 

Enholm (R. 115,119), and accused Fisher asked Able Bodied Seaman Dziadzio 
· (R. 120), both membe~s or the·crew,.to move some gra:y paper bags, for which 

work Enholm and Dziadzio were to receive $200.00 each (R. 115,120) •. Together 
with Sancho;rarto they moved about 30 or 40 (R. 117) paper bags, about two or 
tw~ and a hal.t',1'eet long by,two feet around, ·rrom under the wheelhoU:Se and 
from the lower 1'orepeak to· the deck, and from there to the nwnber one hold 
(R. 116-119,1.21). Enholm and Dziadzi!) <iid not know what was in the bags or 
whether.they ?rere ship's.cargo (R. ·117,122), but Dziadzio thereafter saw 
similar bags piled on the hatch (R. 122). Enholm saw the chief engineer rip 
open one of five or six 01' th~ bags and noticed that the contents were a roll. 
o.t' white cloth (R. 118,119). · 

. Third Mate Heney Edward Stoiber testified that .he was on watch in the. 
chart room about 1930 hours, 7 February, while the Steamship Horace Williams 

. was in the harbor o.t' Algiers.- Hearing .footsteps on the f1.ight deck, he , · 
investigated.and saw Seaman Dziadzio. Investigating further he saw about 

r 25 paper bags on the deck and saw Seaman Enholm taking more from under the 
wheelhouse. (R. 134) Later Stoiber saw Dziadzio carrying paper bags about 
three feet long, seven inches high and almost two feet wide, forward 01' the 
port anchor, and saw other similar bags on the port side o.t' the boat deck. 
In the presence o.t' an ordinary seaman Stoiber opened one o.t' the bags laid 
down· by Dziadzio and round it to contain white p~lo shirts (R. 135,138), 
similar to shirts he had previously seen in damaged packages o.t'. the cargo.· 
Stoiber also· met the chief engineer and they in turn eaw accused vahder Bunt 
and Goetz, and later accused Fisher, ~dships on the starboard side o.t''the 
vessel. (R. l3S) The chief engineer opened one or the bags in Stoiber1s. 
presence, and it contained ladies• pink underclothing, similar in appearance 
to rayon slips. (R. 138). Stoiber .. testified t · . . . · • 

"Mr. Fisher came up and said something about putting this . 
'.cargo back in the hold and forgetting everything. I said 

-·1 -



(S) 
it is too late for.that now, and he said ·r will go to see 
the Chief Engineer, Mr. Schnath and see that nothing is said 
or done" (R. 135). 

"Around ~bout 10 o'clock that evening I was sitting in the 
saloon, '*** Mr. Fisher crone in and i.'*11- said list7n· we ·are 
going to dump this stuff and i.~ any sone-o.f-a-:-bi tch, who 
tries to stop us throwing the stuff over-the side will be 
thrown over the side too, and specified the Chief Engineer, 
especially, and he repeated the same thing, because he had 
some drinks on then." 

"he told me to keep my nose out of it, said something may 
hanpen to you. He then said well I am going to dump that. 
st~f, I said you better not, leave it where it is, so he 
left. Then at about 4:30 I was sent for to come to the 
number 1 hatch, I went to the number one hatch and when 
I got there, I saw that all these bags I had seen on the 
boat deck and then on the forepeak had been put back in 
number one hold. n (R. 136). · · 

Being put in fear by Fisher's statement, Stoiber did not report the incident 
, to the captain the next day (R. 137). He further testified that at 0430 hours 

in the morning there.were about 60 of the bags, all the same size, in number 
one hold, but that at 0800 hours when he looked again, the bags were not there 
(R. 136)., . . 

Chief Engineer Charles W. Schnath testified that about 2000 hours 7 
February 1945 while the Steamship Horace Williams was in the harbor of 
Algiers, he investigated a connnotion outside his quarters and saw Sanchoyarto 
and Enholm carrying forward sacks or bags ·a foot or 16 inches in diameter, 
about 30 inches high and weighing between 35 and 50 pounds. When Schnath 
called to Sanchoyarto, the latter dropped the bags"and.'ran aft.' Sclmath went 
forward, saw Stoiber, observed.about four or five bags near the "of.f-bitt11 

and about three dozen sacks in the boatswain's locker. He also. noticed a. 
"bun-boat", with motor dead, being prope]J.ed ·by oars toward the ship. It 
was tied up under the. bow of the vessel and two men left it and went ashore. 
(R. 141-143) Schnath further testified: 

"All right, then I went uP to my room, just as I was about 
.to enter the room I met the Purser (vander Bunt) and I 
asked him what was going on or he asked me what was going 
on, arrl he says, well-it doesn't amount to much, and as 

. much as to say let it go it will get to the black market 
any how.· I said I couldn't see it that way and went into 
the room, and in a few moments the Boatswain (Fisher) · · 
approached me and wanted to know what to do with it or 
what should be done 1l'i. th it, I said, let it lay .ls is, 
leave it lay where it is. He said, well you know they are 
all in on this, he said even. the WSA, all the big shots, 
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he said do you want to see a couple of us go to jail, what 
kind of principles have you got. I said,· by God, if you 
call that principles you certainly haven't got any. A 
little later on he advised putting it back in the hold, 
which I objected to, I said leave it where it is. Then 
Mr. vander Bunt, he was very anxious to see it put back in 
the_hold, which I objected to. So, I kept mi eyes on it, 
until about an hour later, that is around 11 o'clock, it 
was still there when I retired, I got up about-6:30 or 
quarter of 7.o'clock and come up on the boat deck and the 
bags were gone. I then went through all the holds and I 
couldn't find any of it, it was all gone.n (R. 143) 

11 I opened three bags forward, whicJ: contained muslin or 
cambric, I opened another bag in the Purser's presence 
outside of my room, which contained silk or women's 
apparel, lingerie or something .of that kind, kimonas.~ 
(R. 143) '. 

On the ship during the voyage over to Italy (R. 16,27), Leiby twice 

(9) 

asked to see Major Farley L. Bennan, Headquarters, Eastern Town Connnand, 
Mediterranean Base Section, who was appointed to investigate an alleged theft 
of the cargo. Later, Major Berman warned Leiby of his rights under the 24th - , 
Article of War, told him that he need not make any statement which would tend 
to incriminate or degrade him, and that any statement he made could be used 
against him. Leiby replied that he "understood that from previous explana­
tions". (R. 16) Leiby orally stated to· Major Berman in substance that after 
leaving New York he inspected the cargo in the hold and found scattered about 
in the hold.some loose cargo from boxes which had been broken by the stevedores 
while tl;ley were loading the ship. Leiby was "talked into" putting this loose 
cargo into large paper bags an~ disposing of it in Algeria. The men who 
persuaded him weret- the other three accused. About 30 paper bags were filled 
.by the four accused. The loose cargo consisted of 11Ladie 1s pants, Men's suits, 
Men's and Boy's shoes, and bolts of white sheeting"._ The-four accused then 
moved the bags to the forepeak. Later Leiby got two seamen to assist him.in 
moving the bags from the forepeak to beneath the covered wheelhouse and, after 
th~ir arrival in Algiers, from there to the boat deck. The four accused 
hoped to sell these loose bags of cargo in·Algiers for between $16,000 and 
$20,000. They planned to buy money orders and express checks with part of 
the money, and to turn another part of it into money exchanges in New York 
at a discount of about 50 percent. · They had two prospective buyers, one of 
whom came aboard the ship to see samples of the merchandise and offered $8,000 
for the loose cargo they had stored in the bags. The deal "fell through" 

· because the chief engineer discovered the bags on the ship the night de]-i very 
was to be made. (R. 24-28) 

On 4 or 5 March Major Berman visited Leiby at the stockade in Bari, Italy, 
again warned ~ of his rights under Article of War 24 (R. 17) and told him . 
that any statement he made coUld be used against him (R. 19). Leiby then 
made a statement (Ex. 3) which was, in substance,.that the large paper bags 
containing, to .the best of his belief, "between 250 and 500 pairs of ladies 

' 
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1 
panties, about JO mens suits and about 20 pairs of men and boys shoes t?geth~r 
with about l6bolts of white cloth•, were finally delivered to the French 
warehouse in Al.gie?>s. Leiby did not personally see or know of any of these 
large paper bags going over the side of the ship into the water. 

On 21 February 1945 Major Berman interviewed accused Fisher to whom he 
, gave a similar· warning as to his rights as' in the case of Leiby. Fisher then 

made a statement (Ex. 4) which was admitted in evidence (R. 30-35) • In sub- .. 
stance Fisher stated that at Leiby's suggestion Fisher, vander Bunt and Goetz 
agreed to take part of the cargo and resell it at the next port. While Fisher 
cut the wire bands of the boxes and bales, the other three accused piled the 
contents iii paper bags. From number one hold they took J6 small bolts of 
white cotton cloth and llOO "ladies pants", 'and from number. four·holdthey 
took JO pairs of ladies' black shoes, JO pairs of men's low cut shoes and 40 , 
men's suits. They put the bags in the forepeak which Goetz and Fisher used · ... 
for their "ship equipment. The night before the ship left Algiers the bags -
were moved from the forepeak to the deck by vander Bunt, Fisher, Sanchoyarto, 
Dziadzio and one Ame. This was done because vander Bunt and Leiby_ told them 
that arrangements had been made with. two civilians 'Who had been on· the ship -
that day, and who were to pick up the .bags that night. The· following morning 
the 50 bags,. less the ones which had b'een taken and stored under the wheelhouse 
by Leiby and Sanchoyarto, and 1Vhi.ch. had been piled·"by us" on the deck were, 

--· to the best of Fisher's knowledge, r~turned to the proper_ authorities. 
. . . 

· , ·In Tunis, Tunisia,. Major Berman interviewed accused Goetz and similarly 
··Tamed him of hf.s rights (R. SO). He obtained a written statement from Goetz 
· dated 21 Febl_'UarY, which was -admitted in evidence (~. 60; Ex. 8). Goetz 

stated in substance that he had read Fisher's statements dated 21 February . . ' 
and th.at both statements were substantially.true and correct·(one of Fisher's 
two statements was-actually dated 20 1February and was not admitted in evidence 

· - Ex. 6 for identification only (R. 38-46)). Goetz' part :tn removing the 
merchandise about 28 January consisted in standing watch and taking the bags 
which were passed up to him. Although he did.not know "exactly" what. was in 
the bags .he saw some white sheeting, men's low shoes, "ladies pantie~", and 
some men's wool s~ts in. the bags. The bags were removed to the .forepeak. 

· Goetz always 1.inderstood vander Bunt was to make the necessary contacts in 
.Algiers to dispose o.f the merchandise. ·Either vander Bunt or Leiby told him 
it.was possible to get about $200 for one X'Oll of white cloth and $3 for one 
pair of "ladies pants". The day they sailed from Algiers, about 8 February, 
Fisher told Goetz that the chief engineez:o had discovered the bags the night 
before and that Fisher had thrown the bigs back into number one hold. :aoetz 

.went up· on deck and saw the bags piled up near number one_hold and tied up 
in a rope net. Goetz had never received any money as a share in the sale of 
the merchandise "~r as a price to .keep from talld.ng". · . 
. .; ; . 

. On 19 Februilry, ;U'ter having"b9en w~rned of hi~ rights by First Lieutenant 
John C.· Worster, l92d Military· Police Companyj accused vander·Bunt made a · 

· statem~nt which was admitted. in evidence (R. · 9, 61-69; Ex. 9). 'While at sea 
en route. to Italy. vander Bunt, arter being warned a~ to his rights~ made 
anoth,er statement to Major Berman dated 26 February, which was also admitted 

. in.evid&nce (R. 47,48; Ex. 7). The substance of the two statements was as 
i'ollowsa . · . 

I · • .r ' 
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About one week after they le .rt New York Leiby showed him some "panties" 

and said that Fisher and Goetz, while.securing the holds, had found some 
broken cases of "panties", shoes, suits and linen. He asked vander Bunt to 
"act as agent" and at first vander Bunt declined. However, after "remembering 
what eve~ one said about part of the cargo going into the black market any­
way", he accepted. That 'night the four accused filled about JO large paper 

·bags f'rom broken cartons .and carried them to the forepeak. If the "deal had 
·gone through", the four accused planned to get the proceeds back to the United 
States by sending home money orders, having part of the money exchanged by 
a foreign office in New York and keeping the rest in francs until the end of 

.·the war. After arrival in Algiers vander Bunt made an appointment to meet a 
man w.i.th reference to the sale of the merchandise but the man did not keep 
the appointment. The next day Leiby told vander Bunt that he (Leiby) "had . 
made a contact and that everything was arranged" except the price. At.Leiby's 
request that he "go along to straighten it out" vander Bunt met "Messrs Rita 
& Albert (who frequent the Pijirale #2 Rue de Gueydon)". As there was some 
difficulty about the price Rita and Albert came aboard, inspected the mer-

. cbandise and an agreement was made for a price of $8ooo. Although Rita and 
.Albert were to come :the next night with a car, they did not appear and that 
night the.chief engineer discovered the cargo on deck. Fisher suggested that 

· the bags be dumped back into the hold but Leiby refused. Later that night·. 
Fisher told vander Bunt that all the bags were d'Wllped into the hold. The 
following moming.vander Bunt saw bags "going over the side and into the wars-
house. That is the last I saw. of it11 • - -

For the defense, Captain Hollrock testified that accused·vander Bunt was 
an "excellent purse:r:ft and that accused Fisher was a "good Boatswain" (R. 149). 

~The four accused elected to remain silent (R. 148). 

5·. The· question presented for consideration is whether the accused were 
within the jurisdiction of the court. The test of the jurisdiction of this 
court-martial to try accused depends upon whether the ·evidence supports the 
allegations in the Specifications that accused were "serving with the Armies 
of the United Stat.es in the field on board an Army T.ransport vessel, the s. s. 
Horace Williams". It may be noted that the reviewing authority irt his action 
approved only so much of the findings of guilty of each Specification nas 
involves a finding that the accused acting jointly and in-pursuance of a 
common intent did, at the time and place' alleged", commit the various offenses 
described in the approved findings of guilty. It may be argued that the 
reviewing authority literally disapproved the findings of guilty insofar as 
they related to the allegation that accused were serving with the Armies of • 
the United States in the field on board an Army transport vessel, the Steam­
ship Ho'race Williams. However, from an examination of the whole record 
together with the staff judge advocate•s review concerning the jurisdiction 

-of the court to try accused, and his recommendations tO the reviewing authority, 
it is evident that the reviewing authority intended to approve the court's 
findings in this regard. Therefore the Board of Review is of the opinion 
that inquiry as to whether accused were· in fact serving with the Armies of the 
United States in the field as alleged, is necessary. 
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It is provided in Article of War 2 that: 

"The following persons are subject to these articles 
and shall .be understood as included in the term •any 
person subject to military law,• or •persons·subject to 
military law,• whenever used.in these articles: . 
-~~"* 
( d) ·All retainers to the camp and all re rsons 
accompanying or serving with the armies of the United 
States without the territorial jurisdiction of the 
United States, and in time of war all such retainers 
and persons accompanying or serving with the armies 
of the United States in the field, both within and 
without the territorial jurisdiction of the United 
States, though not otherwise subject to these articles". 

Accused cleru:;ly were not "retainers to the ca!np 11 • Examples of persons 
who acco~~ the.Armies in the field are Red Cross workers ar.d war corres­
pondents g. Op. JAG., 1912-40, sec. 359 (14); Bull, JM, September 1942, 
sec. 359 (8a)). It was not alleged that the four accused were accompanying 
the Armies of the United States in the field, and from an examination of the 
evidence with reference to.the status of accused, it may. reasoncrbly be con­
cluded that the·failure to so allege was not only intentional but justified. 
The basis of possible jl.µ"isdiction is therefore narrowed to .the possibility 
that accused were serving with the Armies of the United States in the field 
:within the meaning of ArtiC'!eof'War 2 ·(d). · 

. ~ 

Charge I and ·its J!ecification and Specification 2 Charge II. Accused 
were tried for-:oie-COssion of two'"'01fenses while on~e high seas en route 
to Algeria,. namely,· the theft of certain Government property in violation of 
Article of War 93 (Charge I and its Specification) and conspiring to defraud 
the United States of the same property in violation of Article of War 96 
(Spec±fication 2, Charge II). The Steamship Horace Williams was' a Liberty 
cargo ship owned by the War· Shipping Administration, an agency of the United 
States Govennnent, and ·operated by the Prudential Steamship Company, general 
agent. Its cargo comprised French lend-lease goods only, consisting of 
fann machinery, electrical equipment, bolts of cloth and men's, women's and 
children's clothing. Insofar as appears none of the cargo was intended for 
the mill tary service of the United States or of any of its allies. The 
persons aboal;d were two French passengers, a crew of Merchant Marine officers 
and seamen including the four accused, and.·a United States Navy gun crew. 
The vessel was armed for defense against air, surface and submarine attack. 
The ship travelled in a convoy as far as Gibraltar arid the convoy was escorted 
by American Navy destroyers. After reaching Gibraltar .the vesseli:iroceeded 
al 

. . . . . one. 

There was no evidence whatsoever that the Steamship Horace Williams was 
an A:rrny transport vessel as alleged while on its way to Algiers, or that it 
was an Army ship of any description. No Army persormel, munitions, arms or 
military cargo of any nature were aboard. By virtue of Executive Order 
Number 9054, 7 February 1942, as amended by Executive Order Number 9244, 16 
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September 1942 (Note, 50 u.s.c. App. sec. 1295), the War Shipping Adminis­
trator is empowered to allocate vessels under the .flag or control of the 
United States for use by the Army, Navy, other Federal departments or agencies, 
and the governments of the United Nations, but there is no evidence in the 
record of trial that the War Shipping .Administrator had alloc~ted the Steam-. 
ship Horace Williams for the use of" the Army. In View of the nature of the 
cargo, th~ contr~ry is apparent.· 

. ; The status of merchant seamen has required frequent consideration. It 
1 
has been ~h_eld unifornily that. crew members of. a vessel 011I1ed-and operated by the 
Army, such as Army transports, tugs, mine planters and similar vessels, are 
persons subject to military jurisdiction lti.thin the meaning of. Article of War 
2 (d) (Dig. Op. JAG., 1912-40, sec. 359 (ll).; Dig. Op. Jag., 1912-30, secs. 
1322,1334; Bull. JAG., December 1942, sec. 359 (ll); Bull.-. ·JAG., ·April 1943, 
sec. 35,9 (ll); Bull. JAG.,. January 1945, sec. 359 (13d)). A13 far as sea 
travel is concerned, in no instance does it appear to have been held that a 
crew member is serving with the Armie.s in the field where, as here, he was on 
a vessel not o'Vl?led by or allocated tO the Army, not under Army control, and , 
not carrying mill tary personnel or military cargo of any description. · The 
instant case is readily distinguishable i"rom NATO 1626, Harris. In that case 
accused was a Merchant Marine seaman and a member of the crew of a ship olfiled 
by the War Shipping Administration and operated· by an American steamship .. 
company.· There was·evidence that at the time.of the commission of the offense 
alleged the vessel, .flying the American .flag, was d.Ocked at Brindisi, Italy. 
She had been engaged in transporting "war materials" from North.·Africa to -
Bari, Italy. There was also testimony that 1the vessel had been chartered to: 
carry British !:!l supplies to the Mediterranean ·.front. At the time, American 
and British fo_rces were in joint· occupation of Southern Italy and were engaged 
in a uni,!ied arxl coordinated o!fensi ve against the enemy. The American .forces 
so engaged included British and .British Dominion units, and· the lines of .. 
communication were.-maintained in common by .Amerlcan and British forces. The 
Board of Review properly held that under such circumstances aqcused was 
serving with the Armies of th~ United_ state~ in.the fiel~. 

A civilian' is presumed not to b~ a person subject to military law and 
the. burden of proof is on the party asserting military jurisdiction (McCune . 
v. Kilpatrick, 53 F. Supp. 80 as digested in 10 u.s.c. sec. 1473; See also · · 
Winthrop's, reprint, p. 100). An examination of the authorities with respect 
to civilians serving with or accomp~g the Annies in the field shows that · 
one standard has been applied. . Their employment or presence must be directly 
related to the A:rmy itself, such as the employee of a.Ii aircraft company who 
worked on British planes at an overseas aircraft depot, which wa.S a wholly · 
military installation,in former enemy territory, the depot being occup;i.e.rl by 
Allied forces, and under the supervision of United States Army officers (In 
re Di Bartolo, 50 F~ Supp~ p. 929 as digested in 10 u.s.c. sec.· 1473; Bull. 
JAG., September 1943; sec. 359 (12)); crew members of an Arrrry transport or_ 
other vessels owned by the Army, or of a vessel carrying Army' troops or 
supplies (see authorities supra). No such di~ct relation appears in the 

. case· under consideration. 

Neither can it be said that· because •the Ve~s.el Wa.s traveling :in a 
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convoy escorted by United States· Navy destr()yers, accused were serving with the 
Armies in the field. There was no evidence from which it could reasonably 
be inferred that the other vessels were Army transports or Army vessels of any.' 
nature, or that they carried military persormel or military supplies• When 
asked if he knew of his own personal knowledge the cargo of the other vessels 
in the convoy in question Captain Hollrock testified: · 

"In routing orders it just states whether they have general 
.cargo, oil, explosives or.what, that is given in case of 
attack, so that we know.which ships are carrying explosives, 
etc. 11 

The answer to the question was clearly not responsi~. It might have referred. 
only to standard operating procedure w.:!..th respect to convoys in general and 
not. to this particular convoy. Even if :ft. .. did, the answer does not establish 
that the other vessels in this particular c0nvoy were Army ships or under 

. Army control, whether they carried military personnel, and ,wh:ther the s~lies 
referred to were mill tarz supplies. Without expressing an opinion as to . 
whether the. mere presence of tne ship~c;arrying accused in a convoy <?Ontai.ning 
vessels 1'i th Army .cargo a,nd personnel wOuJ.d bring accused within the category 
of those serving 'With the Armies. in the field, there is no showing that the 
Steamship Horace.Williams formed a part of the convoy because of reasons 
other than that of mere protection thereby afforded the vessel itself. There -
is no evidence that 'its presenc'e in the convoy was related in any way to the . . . 
prosecution of the war 'bY: the Army. · · . . - · . · . · 

It may ~-onceivably be argued truit because accused were' crew members on 
. a vessel carryihg French lend-lease goods, they were serving w.:!.. th the Armies , 
in the fiel~ in..:tha~the furnishing o! such goods to French civilians in the 
area concerned would contribute. to their wel!are, would partly tend ·to relieve 
the J:r:Tey' of the .burden .of clothing these civilians, and, therefore, would· . 
enable the. Arm1 to devote. more ot its attention to the prosecution· of the.war 
itself. There may be a tenuous connection between the furnishing or lend~. 
lease goods to 'French civilians·and a consequential benefit to the Arrrry in . 
terms .of time, e.tfort and personnel, . but the connection is too remote -to· be 
considered a legal reality and too remote to furnish a basis for detennining 
that accused were· serving w.:!.. th t~ Armies in the field w1. thin ~he meaning of 

. the. Articles of Wa~. 1 · · ·· ' 

. Specification. !.z. Charge II. .What has ·been s.aid above is eqUally .· . 
applicable tO consideration oflhi-s Specification which alleged a wrongful 
and unlawful attempt to sell Government property. The various acts of accused 
with reference to the. offense alleged appear to.have occurred after the ship 
reached Algiers about 3,. February. .The vessel sailed from Algiers about 8 or 9 
February. Appa,rently contact with the prospective buyers was made before 7 
February, and on 7 February the packages were gathered on the ship for· deli very 
to the, buyers. The evidence shows that while in Algiers Captain !hllrock was · ' 

- notified that the ship "was go:i'.ng to be turned over to the United States Army 
to make a shuttle ·run from Tunis to Bari." It must be concluded that the 

, . notice did not consti tut_e an actual allocation but referred only to a future · 
~ocatio~. . 'The ship was in Tunis when the captain was informed_ that he was 
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11assigned to the Anny", and it was there that the vessel was assigned to the 
shuttle run and to Arrrry service. At Tunis the ship was loaded with Army 
cargo which was carried to Bari, Italy. ·Although it may well be that accused 
began to serve with_the Armies in the field when the vessel was actually 
allocated to the Army in Tunis, it cannot be said that they were serving with 
the Armies at the time of the attempted disposal of the merchandise in 
Algiers. 

The instant case is readily 'distinguishable from that of In re Berue in 
which, prior to tt9 commission of the offense alleged the vessel was assigned 
by the War Shipping Administration to the Army by letter of allocation without 
the knowledge of accused,·a merchant seaman. Accused boarded the vessel at 
an Army Port of Elnbarkation and served as messman. The vessel took on an 
exclusively Army cargo. Accused later committed the offense alleged while on 
the high seas (54 F. Supp. 252 as digested in 10 u.s.c. sec. 1473; Bull. JAG., 
April 1944, sec. 359 (12)). The case is .also readily distinguishable from 
that of Perlstein v. U.S. (57 F. Supp. p. 123 as digested in 10 u.s.c. sec. 
1473; Bull. JAG., October 1944, sec. 359 (13d)) in which accused worked·under 
contract for a corporation which, in tuzn, under an A:rrrry contract, was engaged 
in salvage operations in a foreign port in Eritrea. Accused's own contract 
provided that his employment should terminate if the Army officer in charge 
should so direct, and that if he was disct.arged the conpany was .to pay his 
transportation and subsistence back to the United States. Accused was dis­
charged by the Army officer in charge and, V!"hile awaiting transportation home 
in Eritrea; committed the offenses alleged. Upon a writ of habeas corpus to 
_obtain ·release from peni tentiaxy confinement under sentence of an Army court­
niartial for the commission of such offenses, it was held,that ac~~sed was 
accompanying the Anny of the United States in the field in time of war, that 
such accompaniment continued while he was still in Africa and, by virtue of 
his contract, did not cease when employment ceased. 

The fact that at the time of the cormnission of the offense alleged in 
Specification 1, Charge II, accused were in Algiers during a period in which 
that city was a supply base within an active theater of operations, and on 
the lines of communication of the Allied forces then engaged in a coordinated 
campaign against a common enemy in Northern Italy, is not material. The mere 
presence of a civilian in a place where an Arrrry unit is situated in an active 
theater of war, does not constitute serving with the Armies in the field • . 

The question remains as to whether.the allocation of the vessel to the 
Army in Tunis and accused's subsequent service with the Army acted retro­
actively as to court-martial jurisdiction with reference to the offenses · 
committed before the vessel was so allocated. The question must'be answered 
in the ne"'ative. It has been held that:· · 0 •. 

"Cases arising under A. w. 81 (relieving, corresponding "I'd.th, 
or aiding the enemy) or under A. W. 82 (spies) may be tried 
by courts-martial, regardless of whether the offenders were 
subject to military law at the time the offenses were com­
mitted. .And under A. W. 54 a soldier may be tried for 
frauduient enlistment, though the act was committed prior 
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to his induction into the military serv-lce. Dut in the 
absence of stat,ut.e the general rule a"."1~lies tTiat a cOii"rt­
martial has no juriScliction of an offense co;;nrfted r)rior -
to the effivof the offender into the mill tarv serv:L;e" 
CDiG• O~). J:~a-:; l912-4o, sec. ""3b9 ffl) (Under;corin~ 
supplied), 

a!ld see the Manual for Courts-iiartial, 1928, paragraph 10. Certai;ily no 
broader milit~ry jurisdiction is claimable abainst civilians tha~ may be asserted 
a0ainst soldiers•' · · 

6. It was not alle3ed or proved that accused were by the -law of war 
subject to trial by military _tribunals (JM 12). Assuming that acts of accused 
t'.) the detriment of the success of militar:r operations would violate the h:ll( 
of war (Hammond v. Squier 51 F. Supp. 227 as digested in 10 u.s.c.A.. 1473), 
it is clear to the Board of Review that the detriment must be palpable and 
of such direct influence upon the rn:i.litary operations as to become a reali.ty. 
A. remote and conjectural detriment, the most that. could be argued in this 
case, is not enough. 

7. The Board of Review is of the opLruon that under the circu.~stances 
of this p~rticular case, the court-martial had no jurisdiction to try the four 
accused. 

8. F'or the reasons stated the Board of Review holds that the record of 
trlal is legally insufficient to support the findings and sentence as to each 
accused. 

HTO 61+27 1st Ind. 
Branch Office·bt The Judg:;e Advocate General, l\ITOUSA, APO 512, u. S. Arrrry, 
12 May 1945. 

TO: Commanding General, XV Air Force Service Command, APO 520, u. s. Army. 

1. In the caue of Chief Mate Morris I. Leiby (Z 336 044), Boatswain 
Vernon A. Fisher (Z91 383), Purser Frederick vander Bunt (Z 438 178), and 
Carpenter 'Earnest Richard Goetz (Z 237 742), all Merchant Marines, Steamship 
Horace Williams, I concur in the foregoing holding by the Board o!' Review 
tr.at the record o!' trial is legally insuffic~ent to support the findings 
and sentence as to each accused, and for the reasons therein stated recommend 
that the findings of guilty and_ the sentences be vacated. 

.• 
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MTO 6427, 1st Ind. 
12 May 1945 (Continued). 

2. After publication of the general ~ou~t-martial order in the case, 
12 copies thereof should be forwarded to this office with the foregoing 
holdine and this indorsement. For convenience of reference ana'to facili­
tate attaching copies of the published order to the record in this case, 
please place the file number of the reco-rd in parenthesis at the end of the 
published order, as follows: 

O.ITO 6427). 

H'JBERT D. HOOVER 
Colonel, J.A.G.D. 

Assistant Judge Advocate.General 

1 Incl - Record of trial and duplicate. 
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Branch Office of The Judge Advocate General 
with the 

· Mediterranean Theater of Q?erations, U. s. Army 

• APO $12, U. S. Army, 
J..4 April 1945. 

Board of Review 

MTO 6436 

U N I T E D S T .A T E S 

v. 

. Private WILLIE MASON 
(38 080 473), -Company D, 
98th Engineer General 
Service Regiment. 

) 
) 
) ' 

) 
) 
) 
) 
) 

PENINS!JT...J.R BASE ~F.CTION 

Trial by G.C.M., convened at 
Leghorn, Italy, 2 March 1945 • 
Dishonorable discharge and 
confinement for life. 
U. s. Penitentiary, Lewisbure, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advocates. 

l. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private Willie-Mason, Company D, 
98th·Engineer General Service Regiment, did, at Borgo 
a Mozzano, Italy, on o~ about 17 October 1944, forcibly 
and feloniously; against her will, have carnal knowledge 
of Angela Pracchia. 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
Evidence was introduced of one previous conviction by summary court-~artial 
for violating curfew regulations in violation of Article of War 96. He was 
sentenced to dishonorable discharge, forfeiture of ?11 pay and allowances due 
or to become due, and confinement.at hard labor for the term of his natural 
life, all members of the court present concurring. The reviewing authority 
appro:ved the sentence, designated the "United States" Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement,. and forwarded the record of trial 
for action under Article of War 50-}. 



'2o) 
3. The evidence for the prosecution shows that about 1800 hours on 

17 October 1944, A,...1gela Fracchia, a married woman of Campolatures.i, Bergo a 
Mozzano Italy, Hiss Rosi Plesente and one Florio Flosi, both also of Borgo 
a Mozz~o were on their way home from Lucca (R. lO,ll,18,20). -,As they 
went towa~d "the lfouse" they were stopped by an .American colored soldier 
who wore a· helmet and a field jacket with sergeant's stripes and carried a 
carbine. The soldier fired a shot into the ground (R. 11,12,20-23). Rosi 
testified that the soldier had been drinking (R. 24). fJhen they told him 
that they were.going home he pushed them into a barracks where there were 
several Brazilians. He threatened the Brazilians and "wanted to" (R. 12) 
kill them all because "he thought they were Germans" (R. 21). Angela, who 
did not understand English, asked the Brazilians for aid but they replied 
"'No talk, he (the colored soldier) understands a lot of Italian'" (R. 16). 
About five or ten minutes later the soldier, who still had his weapon, pushed 
the three people, Angela and her companions, out of the barracks. They asked 
the Brazilians to accompany them and two of them did so. (R. 12,16,21,25) 
Rosi testified that as they le~ the building the colored soldier fired 
another shot into the gr.ound (R. 21) but Angela apparently did not hear the 
shot (R. 15). He said something in English and one of the Brazilians trans­
lated "'He is going .to take you to your house' 11 (R. 12). Although Angela, 
Rosi and Florio wanted to turn to the right to go home the colored soldier 
threatened them with hi:, rifle· and made them go straight ahead. He kept· 
pushing them along (R. 12,21,25) and was "pointing the ·ri.:f'le up" (R. 25). 
When they reached the.railway crossing about 50 meters from the Brazilian 
barracks, the soldier pulled Angela by the arm to a place which was·· a. few 
steps avray from Rosi, _norio and the two Brazilians (R. 12,.13,17,21,?2). 

Angela testified that she did not want to go, and that she was' saying 
"'no, no, no•~. The colored soldier kept saying '"Yes'" and was slapping 
her on the head with his hand (R. 13). She was calling to Rosi to come and 
free her but neither Rosi nor Florio did so (R. 13,18). The colored soldier 
asked her to lie down but she insisted that she did not wish to do so. He 
held her by the arm with one hand, attempted llith his other to take off his 
jacket, and said '"I will put a jacket therein·. Angela was saying "'I won't 
put myself d01'?110 • At first he.put his weapon on the ground and· then he 
slung it on his shoulder. (R. 14,17) He·seized· her by the hair,, took her 
by one hand and tore off her "pants"~ ··She kept saying ~no, no,· non and he 
replied "'A little bit, a little bit• 11 • He lifted up her dress, took out 
his penis and said n1Just a little, just a little"'· He then inserted his 
penis in her vagina and penetrated.her person 11Two or three centimeters". 
He and Angela 11ere in a standing position (R. 14) at that time. He had one 

. hand across her l!!hOulders and around her back, and used the other hand to 
insert his penis. After his penis remained in her person for four or five 
minutes, he left her .and went away. •(R. 15) She did not hel:p him in the · · 

. ac~ of intercourse.· During the act he did not speak. (R. 18) The soldier, 
-_who spoke ~ little Italian, did not offer her money. She did not suffer . 

8rr:f p~ical damage or contract 8rr:f disease as the result of the incident. 
CR .• 17,,19) Angela !urther testified that the soldier was T/ery dark, had · 
bi~ lips and 11'8.S about five feet .six inches in height (R~ 15). · She would 
not be able· to identify him it she ~aw him ~gain (R. 16). · 
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Rosi testified that after the soldier took Ange~a a few steps away (R. 
22), witness remained with the Brazilians and Florio (R. 23). One Brazilian 
said that he was going to send for "aid, automobile". The Brazilian "was 
saying when is that machine going to come".· He also said not to talk.because 
the colored soldier understood Italian. (R. 23) Rosi could he:ar several 

·slaps but ·did not hear the colored soldier say anything. Angela, who was 
crying, was saying "'Will you look at what he is doing to me••. (R. 22,23) • 
Rosi was frightened and asked a Brazilian if he "could possibly go over and 

' free her" (R. 24). The Brazilians approached the- soldier but he pushed them 
away (R •. 25). · It was so dark that .Rosi could not see what was actually · 
happening but she could see Angela and -the colored soldier standing close· 
together (R. 22). The soldier's back was toward the 'Witness (R. 25). Angela 
an.d the so1dier remained close together for five or ten minutes (R: 22) and · 

. then Angela returned crying (R. 27). The soldier departed with the two 

. Brazilians and Angela, /witness and Florio went home. On the way Angela told 
Rosi •all about it". (R. 23) Rosi further testifi~d that the colored 
soldier was of medium height and very darlc, had lips which "were a bit l.B.rge• 
and a "somewhat large" face. She would not be able to identify him if she 
saw him again. (R. 25,26) · · 

, Staff' Sergeant Charlie B. Burch of accused's organization, Cbmpany D, 
98th Engineer General Service Regiment, testified that on 17 October:19L4 the 
organization was statione,d outside of Ardenza, Italy (R. 27). · On that ~ 
witness took a detail, including accused, to the vicinity o.f' Borgo a Mozzano~ 
&?).d that· night they bivouacked about a quarter of a mile from the village (R. 
28,30)~ When the men came in .from.work that evening accused was wat and· had 

.. a· cold. Witness gave hi.Di his {witness•) field jacket "to keep him from 
catching pneumonia11 • The. jacket bore the stripes of· a sta.f'f'.sergeant.- Burch 
saw accused .leave camp that night about 1800 hours, carrying a carbine and 

· wearing the field jacket. (R. 28,29) He· next saw accused between 2000-2100 
hours when two Brazilians came ·outside witness 1 tent and said that· an .American 
staff' sergeant was in trouble. When Burch "got out the door he (accused) 
was calling .from the door". Accused was then wearing witness 1 field jacket 
and carrying a carbine. (R. 29) · . . . · . 

On 24 October 19L4 .Agent Alfred L. Galler, Criminal Investigations · 
Division, Office of the Provost Marshall, received a complaint about an 
all~ged rape which occurred about 17 October at Borgo a Mozzano, and investi­
gated the incident (R. 31,32). He interrogated accused on 9 November 1944. 
He "referred to the 24th Article o! War11 , advised accused that· he need not . 
say anything that would incriminate or tend to incriminate him, and informed 

.him that he would not be compelled to answer a:rry questions which would tend 
to degrade him~ Accused replied that' he· understood.. · On .12 January wi tn~ss 
again interviewed accilsed, gave him the same advice·as he did on 9 November 
(R. 32,33) and told him that "anything he did sa.Y could b~ used against him 
in any future' court actiontt (R~ 34). ·Accused then made a statement and 
signed it in 'Witness' presence~ 4t'the·trial Galler identified the document 
as •the second. statement made". (R. 32,33r The statement 'W'as admitted in · 
evidence, the defense stating there was no objection thereto (R. 34), and 
was as follows: 

-3-
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nan 17.0ctober 1944, I was with a group of twelve men 
from my company in a detail in charge of Sergeant BURCH. 
We were stationed near a small village about twenty miles . 
above Lucca, Italy. Our camp was just south of town. 
About 1830 hours of that date, I le.ft camp and met·a 
Brasilian Sergeant, whose name and organization I do not 
know but who was standing on the main road not far from 
my camp. ·TogethGr we went and got two (2) bottles of vino 
at a house on a hill in rear of where the camp was. We 
then went down from the house where we got the vino to 
the junction where the main road is. There we stood in 
front.:of the Brasilian barracks. I noticed two girls and 
an. It·aJ.ian man and a Brasilian with them coming towards 
us from the village; When we all met, the Brasilian 
with me started a conversation with the Brasill"an who 
was with the two girls and the Italian. Then this Brasil­
ian who was with me asked me if I wanted a girl and 
·pointed to the· smaller. of the two girls. The Brasilian 
with me and I then started walking south on the miin 
road. The two girls, the Italian man, .and the other 
Brasillan, were walking together ahead of·us. I had 
wwed about fifteen (J.5) to twenty (20) yards when I 
fired one round from my carbine into the air while the 
others were in front of me. We continued walking until 
v;e arrived at a railroad crossing on the south end of 
town. There the two groups stopped and I went up to the. 
girl that was pointed out to me. I pointed to some cane 
bushes near a picket fence and gestured for her to come 
with me. I did not grab hold of her, she came along with 
me after I asked her once. When we reached the spot .to 
which I had pointed.I asked her to lie down but she pointed 
to the ground and said 'aqua'. I asked her where and she 
replied 'aqui' • She did not say that she didn't want to 
~ down but said again 'aqui' • I then started to have_ · 
intercourse with her while standing up. I asked her to 
insert my penis to which she said something that. I didn't 

. understand. I took out my penis from my· trousers and she 
took hold of it and then inserted it in her vagina. I 
do not remember tearing her drawers. We had intercourse 
for ~bout ten (10) minutes when she asked me if I was 
'fini to' and I answered 'si' • I figured I was not able 
to 1come 1 and decided I couldn.' t do any good so I just 
quit. Then while I was buttoning up my· trousers in front 
she walked back and re-joined her group. She did not 
talk during the act and the only thing she said during 

· the time were the three words 'aqua, aqui, fini to 1 • She 
spread her legs during the act when she found it difficult 
to insert my penis and even partly raised her right leg 
off the ground. When I came back to the crossing I found 
the girls and their party had already gone w_hile the Brasilian 
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sergeant who was with me was still there waiting for 
me. He accompanied me to "1!13" camp and enroute I fired 
a second shot from the carbine I was carrying, this 
shot was also fired into the air. I returned immediately 
to rrry tent after shaking hands with the Brasilian sergeant. 
I then went to bed. Sometime later, Sergeant BURCH woke 
me and asked me if I had tried to rape a:ny- girl while I 

. was gOI?S from the area. I replied in the negative after 
which two British Offi.c~rs who were with Sergeant BURCH­
then said that I •was not the soldier'. I agains fell 
asleep. Another short time later Sergeant BURCH-again 
woke me and asked me what had happened. I told him that 
nothing happened and added that 'ii' you don't believe me 
I .lti.11 show you where I was' • I then accompanied Sergeant. 
BURCH, T. J. PATTERSON, and DAVID HUBBARD, to the spot 
where I had been 1li th the girl1

• .After Sergeant BURCH 
looked around a bit we then started back to camp when we 
met HUBBARD and PATTEP.SON who had been following us. All 
four of us then came back to cariip. I had previous'.cy" 
placed the cubine I was carrying that night among others 
in the tent. I did not enter the Brasilian barracks at 
acytime that night. I was naring Sergeant BURCH'S field 
jacket that night and 1 t bad Staff Sergeant stripes on 
it. On 11 January 1945# I accompanied Sergeant· BURCH, T. 
J. PATTERSON, and Agents Galler and O'Leary, to Borgo a· 
Mozzano, Italy, and there in the presence of the others 
I identified the railroad crossing referred to as the 
crossing· where I bad been with the girl" (Ex. No. 1). 

After Jl1aldng the statement accus'ed took Gall~r and ~h to Borgo a 
Mozzano and showed them where the incident occurred. ·It was at a railroad 
crossing and within view of a Brazilian barracks. (R .. 29,30,34,35) Asked 
if that was -the place where he was with "the girl", accused replied in the 
affimative and stated that he had intercourse with her (R. 35). On 11 
January accused was in a line up 111 th five other soldiers in the presence 
of Angela and RosL Rosi pointed to one of the soldiers,· not accused, and 
said that she thought he was the man who had been with them on the evening 
concerned but she was not certain of the fact. (R~. )5) because "it was too 
dark" (R. 36). 

No evidence was presented by the defense and accused elected to remain 
silent (R. 36) • 

. 4. ·It thus appears from the evidence that at the place arxl -time 
alleged accused had unlaw:f'ul cam.al knowledge of Angela Pracchia, the 1rOmail 

named in the Specification, by force anq. :without her consent. Neither the 
victim nor her companion Rosi identified accused as the assailant, except . 
that they described him as a colored American soldier. However, it is 
abundant'.cy" clear from the evidence, including accused1-s pre-trial statement, 
that he was in fact the perpetrator of the offense alleged. Both testified 

' 
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that he wore a jacket and Angela testified that he wore sergeant's stripes 
thereon. Angela testified that he was anned with a musket or rifie and Rosi 
testified that he was anned with a carbine or small rifie. ·Accused was 
wearing a borrowed field jacket bearing the stripes of a stafi' sergeant and 
was ca.rryirig a carbine, both when he le.ft camp that evening and when he 
returned. Except for the question of consent and the violence used., the ,!!-

circumstances of the assault as described by the witnesses for the prosecu­
tion, including the time and 'Place thereof, were substantially similar to 
those described by accused in his pre-trial statement. It is apparent that 
the place subsequently pointed out to Galler and Burch by accused as the 
scene where the act occurred, was the same place described by the witnesses 
for the prosecution (MTO 6411, Steedley et al). · 

Accused,· who apparently had been drinking, met Angela.and her two 
companions who were on their way home. H~ fired a shot into the ground with 
his carbine, forced them into a. Brazilian barracks. where he threatened the 
Brazilians and wanted to kill them. He then pushed Angela and her two ·. 
compan:j.ons out o! the building. Two Brazilians accompanied Angela and her 
friends at their request. Accused fired another shot into the ground, 
threatened the people with his weapon, ~d forced Angela and her friends to 
walk straight ahead when they desired to turn to the right to go. to their 

· home. He kept pushing them along and was "pointing the rifle up 11 • • There is 
evidence that when they reached a railroad.crossing accused took Angela 'by 
the arm and pulled her a. !evr steps away from the others. She objected and 
called !or help. Accused kept slapping her on the head with his hand and". 
~old her to lie dOllll but she reflised to do so. He then seized her by tpe hair 
and tore o!! her updervrear. Rosi, who was standing a !f!'i'r steps away heard 
several slaps and heard Angela's cries and remonstrances. The two Brazilians 
approached accused but he pushed them away. Accused lifted up Angela' s 
dress, took __ out his penis, penetrated her person and indulged in intercourse 
with helf i'or i'o_ur'or five minutes while both '!"ere in a etanding position. 
When the woman returned' to Rosi ehe was cryirig. . . · · 

. I 

Accu!ed .in his pre-trial statement, admitted that he penetrated· the 
woman's person and. that he indulged in s.exual intercourse with her, but 
stated that she consented· to the act. The question of consent was solely 
one o! fact for determination by the court which decided this issue against , 
accused. Penetration having been· accomplished, the fact that accused may 
not have had an ~ssion is.immaterial with respect.to his guilt (MCM, 1928, 
par. l48b). · 

The eviden~e shows that the,act of intercourse was accomplished while 
· both accused and his. victim were in a standing position. The woman testified 
·that she repeatedly-remonstrated with accused before the· act was committed 
and that she did' not assist accused in the act itself. She did not expres~ly 
testify that she resisted him to the extent oi' her ability, .that her resis­
tance was overcome br force or prevented b;r fear, or that she did not consent· 
to the actual act of intercourse. The position of the persons indicates 
lack of resistance and even submission. Howev'!r, the. evidence shows that 
accused was am~d "with a carbine, that he. previously twice !ired the weapon, 

J 
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continually threatened Angela and her companions with it, and that he had 
the carbine in his possession during the commission of the act. These facts 
together with the other acts of violence visited upon the victim by accused, 
justify the inference that she did not in fact consent, and that any lack of 
or cessation of resistance was attributable to her fear of great bodily 

~;. injury or death. It is rape, though a female may yield through fear. Such 
being the facts, rape was committed (Bull. JAG, December 1942, sec. 450 (9),· 
pp. 363-364; NATO· 3940, Maxey et al). The court properly found accused guilty 
of rape as charged. · · 

5. The charge sheet shows that accused is 26 years of age and was 
inducted 13 January 1942. He had no prior service. 

6. The· court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
.Board of Review is of the opinion that the record of trial is legally 
sufi'icient to support the findings and the,sentence. A sentence to death 
or imprisonment for life is mandatory upon a court-martial upon conviction 
of rape under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense of a 
civil nature and so punishable by penitentiary confinement for more than one 
year by Section 2801, Title 22, Code of the District of Columbia. 
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Branch Office o:f The Judge Advocate General 
. with the 

Mediterranean Theater of 'Operations, U. S. Army 

Board o:f Review 

MTO 6478 

· UN l T ED S T AT E s· ) 
) 

v. ) 
) 

Private HOLBROOK DUNCAN ) 
(34 556 585), Company I, and . · . ) 
Private First Class JOSEPH ) 

. JONES (7 06o 543), Company K, )-
botq o:f 37oth Infantry Regiment •. )· 

APO 512, u. s. Army, 
23 April 1945. • 

· 92D IlW.ANTRY DIVISION. 

Trial by G.C.M., convened at 
Rear Echelon, 92d Infantry . 
Division, 5 March 1945. . 
As.to each: Dishonorable dis.:. 
charge and confinement :for life • 
u. s. Penitentiacy, Lewisburg, 
Pennsylvania. · 

REVIEW by the BOARD OF REvmY . , 

Sargent, Irion and Remick, Judge Advocates. 

I . • . 

1. ~he record o:f trial in the case o:f the soldiers named above has 
been examined by the .Board of Review.· 

2 •. Accused.were jointly'tried, on rehearing, upon the .following 
separate Charges and Spec~fications:. 

PUNG~_. 
. .. 

·.CHARGE: Violation o:f the·92d Article of War. 

·._ .... Spe'qi:fication:. In that Private Holbrook Duncan, Company "I"~ 

JONF.S 

· .37oth'Infantry Regiment, and Private First Class Joseph 
Jones, Company "K11 , 370th Infantry Regiment, acting jointly, 
and in pursuance of. a corrunon intent, did, at Frati, Italy, · 
·on or about 24 January 1945, forcibly and :feloniously,· · 
against her will, have carnal knowledge of Teresa Brunini. 

\ 

. CHARGE: Violation of .the, 92d Article of .War • 

. :;86583 
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Specification: In that Privat~ First Class Joseph Jones, 
Company "K", 370th Infantry Regiment, B:Ild Pr;!. vate Hol~rook 
Duncan, Company "I", 370th Infantry Regiment, act~ng Jointly, 
and in pursuance.of a common intent,. did,· at Fr~ti, Italy, 
on or abQut 24 January 1945, forcibly and feloniously;, 
against her will, have carnal ~owledge of Tere,sa Brunini. 

Each accused pleaded "To the specification of the charge: Not Guilty. 'To 
the charl!e: Not Guilty". Each accused was found 110f the specification of 
the charge: Guilty. Of the charge: Guil ty11 • No evidence of previous . 
convictions was introduced~ Each was sentenced to be hanged by the neck until 
dead all members of the court present concurring. -The reviewing authority. 
appr~ved "the sentencen and ,forwarded the record of t~al for action under 
Article of War 48. The confirming authority,. the Commanding General, M:edi.ter­
rane~ Theater of Operations, confirmed th~ sentence as. to each accused but. 
commuted it to dishonorable discnarge, forfeiture of all pay and allo1vances 
due or to become due and confinement at hard labor for the term of his natural 
life, designated the "United States" Penitentiary; Lewisburg, Pennsylvania, ·· 
as the place of confinement for each accused and forwarded the record of trial 
for action under Article. of War .50-i. · · 

3. · For the prosecution Teresa Brunini testified that she lived at 
Camaiore, Frati (Italy)(R. 8) •. ·she identified each accused at the trial (R. 
9), and identified accused Duncan as the stouter of the two men (R. 12). · She 
further testifi~d that about 1730 hours 24 January 194.5 both accused appeared 
at hex: home (R. 9). At least one of them. had a carbine (R. 16). She· and her 
father were in the house at the time. Accused Duncan entered, told her· he was 

·hungry and her ·father replied that they had nothing to eat. Duncan then said 
"'Light, light"' and her father answered 111 We have no light here. 1'Ie use .. 
candles or gasoline'"· Witness attempted to leave b~cause she noticed that 
Duncan appeared to have been drinking. The soldiers went to the door:, asked 
her where she was going and she answered. " 1 I am going to the toilet'". One 
accused talked to her "about mangiare" (eating) and said '"I have come from·. 
the front and it is ten months since I last saw a woman. . Tonight, "I will · 
come to your place 111 • She replied '"I am not good for you; go to Camaiore. 
There is plenty of girls there' 11 • He said '"No, I have seen you and I am 
coming with you"'·. The other accused then said 11.1you do as this boy wants· 
you to do, otherwise we will kill you"'• He closed and locked the door, put 
the key in his pocket (R. 9) and asked.her to go with him to the canal (R. 10). 
YVi tness said she was cold and wanted to go in:to the house (R.' 9). After they .. 
reentered the house her father opened the window and began to cali. Ona· · 
accused pushed him and said "'No, no' ":. The people who 1i ved next door heard 
her father's shouts a.n.d crone. to the house. One soldier asked 111 How is it that 
there are .so many people about? 1 ", and witness said that the people who had 
just arrived were her relatives. Oneiaccus~d "got the people together, made 
them all go up the stairs *1:-l~ and closed them .into .a room". (R. 10 16} He 
returned.and vdtness, who was then alone in the kitehen'with the tw~ soldiers 

. was afraid and called for help (R. 10). One accused moved a sack of flour ' 
and a small bundle from the table (R. 10,ll) and Jones then seized her and 
i1.ung her on the table (R. 11). They told her that she had to do what they 
wan~d, that they were not going to ·.harm her and that she was to be good. 
She struggled and tried to, push them away. . (R. l~,13). · 

ZS6583 - '• ....... 
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She testified further that 11 tlle stouter of the two {Duncan) mounted me 
and attempted to rape me". He then got off.and Jones got on top of her and 
tore off her_ drawers. She screamed that he was hurting her. When Jones 
11saw that he could not manage, and was forcing himself'', he said "'Oil~ oil_, 
olive oil"'·• When witness pretended she did not understand hini, Jones arose · 
and~began .to look in the kitchen cupboard. Duncan then got on top of her­
again and she begged him to let her alone.·· Jones found a bottle and lifted 
it up but she said "'That is bad, that is soda.for making soap"'. Jones had 

- taken down his trousers·. When Duncan was still on top of her,. she heard a 
knocking ori ·the door, · and said to Duncan "'Let me alone, let me alone' "• The ·. 
knocking was repeated and as Jones was pulling up his trousers the door was 
broken open. Both accused raised their hands above. their heads· and witness 
ran to escape. The carabinieri who were outside told her to keep calm. (R• 

- 11) Witness further testified as follows on direct examination: 

11Q. Getting back to this point where you're on the table, 
and first one soldier and then the other soldier is 
on you. Was there, at any time, a penetration made? 
~ . 

WITNESS: .. I think so, but with the fright and the confusion 
--I was also struggling all of the time, trying to 
fling them away. 

,"Q. 

A. 

, A. 

Will you state whether or not both soldiers made the . 
penetration or only one soldier. : 
I am not sure. I .think only one. First, that night, 
there was always one or the other on top of me, and I 
was,_ attempting all of the time to throw them away. 

Can you identify ·which soldier it was tha~ made the 
penetration? · · 

· I think it was the stouter of the two.n. (R. 12). 

Witness then identified Duncan as the accused who, she believed, penetrated 
her person (R. 12). . 

About 1730 hours that evening Sergeant James E. Benoit and Private Emmett 
Russell) 92d :Military Police Platoon, were on patrol in Camaiore with the 
carabinieri when they met three civilians on the street. The civilians stated 
that they were looking for the police and said two soldiers were up in a · 
house in the hills "bothering a girl". (R. 17,28,29) Benoit, Russell and 
the police went up to the house. A scream was heard and a girl inside said 
"'Mama mia"'· Russell knocked on the door, which Wal? locked, but it was silent 
within and no one answered. Russell kicked in the door and the two accused 
and "the girl" .were found inside. The girl ran outside and began ~o scream. 
One accused had a rifle or carbine in his hand and Russell took it. Benoit 
took the rifle of the other soldier which was in a corner (R. 17,18,29) • 

. Jones• trouser~ were open. When questioned, accused said they came to the 
house.to have a can of rations cooked and that they did not know the people 
who lived there. (R._17,29) _The two accused and the girl were taken to the 
office of the provost marshal (R. 29,30). 
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The following monling Benoit took the girl to a stockade where accused 
and eight other soldiers were present. She identified Jones as the thin 
soldi~r and Duncan as the fat one. (R. 18,19) 

About 2130 h~urs on 24 January Teresa was examined by Captain Earl· 
·Hawkins, 317th Medical Battalion, who was .the officer of the day at the Clear-' 
i~g Station. Her external genitals were reddened and there was a small fre~h 
tear. in the lower posterior portion of the vagina. The inner·surface of the 
vagiria was reddened and.tender. Spermatozoa was found-~n a smear taken of 
the secretions and the posterior portion of t.he vagina. When she was first -

· brought in the girl was timid and was crying.· · She was somewhat resistant .and 
"tender" when the examination began but finally became cooperative~ Asked ' 
if she gave 11endence of having been a virgin", Captain Hawkins testified ."I 
found no such evidence on examination". The tear in. the lower posterior 
portion of the vagina could occur as the result of penetration or attempted 
penetration, UJ:lder normal conditions it was not possible for the spermatozoa 
to be where it was -found without penetration having occurred. · (R. 21,22) 

. On 24 or 25 January, (R. 23,25; ·Eics. A,B); First Lieutenant Ralph W. 
Rhodes, Corps of Mili~ary Police, 92d Military Pol,ice Platoon, interviewed .. 

· accused and read and explained to them the 24th Article· of' War. He told them 
that they could remain si?ent and that "if they elected to speak, the words 
they· said couJ,.d be used for or against them in. court". .(R. 23) Ea.ch accused 

. then made a. statement and signed it in L:feutenant ~odes' presence. The 
statements were given voluntarily and.no.promises_ot'reward or threats were 
niade. Both ~tatements were admitted . in evidence,;: t~ · defense stating that there 

-was no objection thereto. (R. 24,25; Eics. A;B) -: ·· •· , . --

Duncan's statement was ·as follows: 

~86.583 

.:. " 
. "W~ went· up' on· the hill and me ~d Jone~.· m~t his: girl .and 
.he deci!ded he was going to get him. some~. while .. he was up. 
there• ·so he told me to watch the rifl,e. Then I set down 

. there and watched the rifle 'While he went up the-,hiD.,; ·I. 
told him that I'd wait for him there ten, .twenty or hal.f 
an· hour and I told him I was going dovm the .bill. - I 
showed him.the house and said I'd be waiting for him when 
he got down there. • · · / 

nr went down there to this house and I walked ~P to ·the door 
-and I spoke, this girl she walked out by me· then I asked her 
-Where was she going, she told me she was going.to the toilet. 

When she came back she stood on the steps and L told her I'd 
· like to talk with her and I ask her, her name. , I told her. 

my name. I told her I was up front nine (9) months and just 
. came back for a rest and was going back tomo±-row and asked 
. where was her husband, she says she she diden(•)t have any 

but her sweetheart was working in .. Viareggio7 I ask her did 
she like me and she. E:laid 'No(') •. · 



~865.83 

"At that time Joseph came down and he ask me for the 
bottle I give it to him and he drank and I drank and I 
handed the bottle back and he finished it and throwed 
the bottle away. In the meantime I :.Vas holding her hand 
and Joseph felt of her leg. I pushed him away and told 
her he was bad and Joseph told her he was bad and I was 
good and he told me to take her on inside and fuck her 
or take her on down the ~11 and I told him •No( 1), and . 
he said ah man you too easy with these Italians; · So we 
closed the door and locked it and he put the key in his 
pocket. He went down the path I'd say abou~ fi~y (50) 
yards· and turned around and came back. and I took the key 
away from him. I kissed her, she was crying at the time 
and the Italians was looking and I.told him to 'Via'. 
Then they left. 

"I opened the door and me and her and Joseph went inside 

(31) 

the house when we got in there he put his can on the table 
and he put his rifle on the table and I put mine up side a 
bicycle what was laying in there. Then he told the people 
to go up stairs and he went tip behind them and I stayed 
dovm there with the girl, while- Joseph was upstairs I ·told · ·. 
her to kiss me and she kissed me again then Joseph came 
back downstairs, 1 He said lets get this pussy. - Joseph set 

.her on the table and I pushed Joseph out of .the way and 
I stood between her legs and she was doing a whole lot of 

. · crying, I had my dick out, my dick diden( ')t get hard. 
Joseph said let me get it so I moved aiid let him 'in. Joseph 

· said he diden( 1 )t have a hard on and he said ·it was small 
so he started looking for some oil and he picked up a bottle . 
and she said it wasen(.• )t oil,. was something bad in that 
bo£tle • -·J osE;_h couidn' t . find no oil so she did a lot of 
crying and said that was enough and told us to stop._ So 
Joseph told her she was going to ,fuck tonight less we're 
going to kill her father. I told her Joseph was bad and if 
she didn't like for her mother anc;i father' to be dead to 

- give me some. She didn't say aiiytbing, she ju$t· kept on 
·crying. So I found that I couldn.1 t get a hard on and I 
. put it back in my pants and lighted a cigarette. I started 
walking around in the room smoking and Joseph was trying. 

, She lVas laying up 'on the table and crying with Joseph on, 
top of her. So I say to Joseph, 'Haven't you got it yet?• 
He said, 'No,·when she cries, my dick won't get hard'. I. 

· said, 1 I think that I can get it now'. I throw the cigarette. 
in the fire and I went on top. I failed again. I coul~!t 
get up a hard on and I stayed on top two or three minutes. -

"Somebody knocked and I got off and grabbed my rifle and said, 
•Who's that! 1 They didn't answer, they kicked the door and 
there was.the MP•s. Joseph's pants was unbuttoned when the 
MP's walked in there. They told us, i·ets go." (Ex. A), 



(j2) 
Jones' statement was as follows: 

"After I left my girl,' I went to look f~r DUncari and I looked 
in two or three house for him but' he wasn't there. Coming 
down t~e road to the fourth house, I saw him standing on the 

·steps talking to·a girl. r·walked up there arid I noticed 
· she had tears in- her eyes, and he' told me he was trying to 
hav(e) a sexual intercourse and I said 1 0K 1 and patted her 

· on the hips. I said, 'She is fat•, then I went in the house 
I saw an old man and old woman in there. They spoke and I 

. spoke, he told me to sit down. I put my hat on the table 
and my rifle on something like· a ~abinet; I set my can of 
food on the cabinet by my rifle. · 

"Then I came back.outside when Duncan and the girl were 
standing and I noticed that Duncan and her were kissing but 
she wasn't resisting; I asked him to give me the bottle. · I 
drank half of it and gave him the other half. While I was 
drinking she was crying and telling him she was a good 
Signorina and in Camaiore were lots of Signorinas. I says, , 
'Oh Hell, go ahead.on in and get the pussy.(•) I said, 
'She is going ·to cry cause they all cry when you ask them' • 
I then said, 'I'll help you get it• •. I told her that I was 
mean and he was good and that I 1b been up on the front a 
long time and she got· scared and-she said something about · · 
killing her father and mother. T~en I thought cµid said, 
•that is a good idea', and I told her,, 'Yeah', if she didn't 
I'd kill her mother and father. She started crying and said, 
1No 1

• Then the old man came to the door and when he le~, I 
pulled the door to and locked it and put the· key in my pocket.' 
Duncan said,. 1No give me the key•. I said, 'No, you're too 
easy with these people•. Then I handed him the key, he. 
·unlocked the door and we went inside and I latched the door. 

' . 
"He was talk:i.ng· to her and she was crying. Then pretty soon 

· the people next,door came over and'I unlatched the.door and 
let thein in and took everybody upstairs cause they were 
afraid. They was afraid because they were afraid that I 
would shoot them. · There was a door at the steps and I shut 
it, but didn't lock 1em in. I came back downstairs. 

"Then we both started talking to her and I took her and sat· 
her on the. table and then I moved e?erything off the table. 
Then she started hollering, 'Not•, 'Nol' Duncan told her 
would she like for her mama and papa to be killed and she 
said, 'No•. He said, 'Give me some 'then?• Then she said, · 
'No' and struggled. I made a lunge for my rifle like I was 
going to go up and kill her mother and father, and she.said, 
'No' and started crying. Then Duncan tried an intercourse 
with her but his penis wouldn't get hard and I told him 
'hell•, i~ he wasn't going to get it, ~et me get it. r'tried 



and I kissed her and she struggled; my penis wasn't hard 
so I t·:>ld him to go ahead on, I couldn't get it. He tried 
agn:i.n and while he was trying I was looking for some olive 
o:i.l. Then he couldn't so then I took her pants off and I 
tr:i.ed again, but I couldn't, so I quit. He tried for a · 
long time and I don't know whether he got it or didn't get 
it, I don't know. · . 

. , 
"Th~n a lots of noise at the door, he jumped and I jumped, 
she junped off the table. Before We could unlatch the door, 
the 112 1 ;3 had broken in. When they came in with a pistol and 
told us to put our hands up, Duncan had his rifle in his 

c.:iJ) 

hand, when he saw it was the MP's, he didn't shoot. Then 
Duncan set his rifle down and we put our hands .up. Then the 
old people came from upstairs, all the old people. The MP's 
searched us and asked me what I was doing with my pants open. 
I didn 1 t say nothing. I started fixing my clothes. Then the 
MP found a key in my pocket, then she ran outdoors and started 
crying. The MP 1 s had to run to get her. 

"I was then brough(t) into MP Headquarters" (Ex. B). 

For the defense accused Duncan testified with reference to the circum­
stances under which he gave his pre-trial' statement. He testified that he was 
questioned by a captain at the military police station who told accused that 
"my story wasn't nothing, said· I had to get a better story". The captain 
said further that accused Jones 11had done laid his cards on the~table, ***I 
got to come out'and tell the truth or I would be sunk". (R. 41) Jones later 
told wi. tness that the captain said Jones would get six months and that wi. tness 
would get &J years (R. 41,42). The captain made no promises to witness (R. 41). . . . 

Accused Jones testified that before he was questioned the 24th Article of 
War was read and explained to him (R. 43). A captain and a lieutenant 
(Lieutenant Rhodes} told him that Duncan had told the whole story, but that 
they wanted tq hear what Jones had to say. Jones replied that he did not 
care what Duncan had said, that he (Jones} would tell the t~th. One officer 
said that witness might just as well tell the truth because witness would get 
six months and "someone" would get 6o years. ( R. 42) . · 

'4. It thus appears from the evidence that at the time.and place alleged 
·accused Duncan and Jones assaulted Teresa Brunini, the woman named in the 
Specification. Armed with carbines or rifles both~ccused entered her home 
where Duncan indicated that he wanted sexual intercourse with her. When she 
told him to go to Camaiore where there were plenty of girls .:[ones to!d her to 
do what Duncan wanted or they would kill her. The girl's father called for · 
help and when the neighbors arrived Jones forced them upstairs and shut them 
in a room. He returned to the kitchen, cleared the table and flung the girl 
on it. Duncan lay on top of her and "attempted" to rape her. He then arose 
and Jones got on top of her and tore off her drawers. The girl was crying 
and screamed that he was hurting her. · Jones "could not ~agen, arose and 
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searched for olive oil. Duncan again lay on top of her and the girl, who was 
still crying begged him to leave her alone. Jones took down his trousers and 
Duncan remai~ed on top of her for two or three minutes. ~th accuse~ 
threatened to kill her parents if she did not yield. During the entire 
incident she struggled and tried to push them away. When the two military · 
policemen and the carabinieri arrived the girl was heard to scream and say 
"'Mama mi.a'"· The door was locked and one military policeman brokJ3 ... it open. 
When they entered the house the girl ran outside. Jones' trousers•were open. 
The victim testified tha~ although she was not certain of the fact, she believed 
one accused actually penetrated her person and further testified that she 

. thought it was Duncan. ,The testimony of the vtctim as to the circUJ11Stances 
of the assault was substantially corroborated by each accused in his pre-trial 
statement. , Each accused admitted that he attempted to have sexual intercourse 
with her but failed because he was unable to.have an erection. 

The m;dical evidence plainly. showed that penetration was in fact accom­
plished. The wo~'s ~ernal genitals.were,reddened 8.nd a small fresh tear 
was found in the lower po~terior portion of the vagina. The inner surface 
of the vagina was reddened and tender, and spermatozoa was.discovered in 
smears taken from the secretions and-the posterior portion of the vagina. 
Captain Hawkins, who examined the woman, testified that. under "normal condi­
tions" it was not possible for the spermatozoa-to be where it was found without 
penetration having occurred. 

Penetration having been established the question as to which accused 
actually accomplished it was immaterial. ·The facts and circumstances, includ­
ing the pre-trial statement of each accused, amply show :that they acted 
jointly and in pursuance of a common intent. It is clear that they were · 
looking for a woman and invaded the victim's home with that intent. Each 
rendered active aid and assistance to th8 .other during the assault and at 

. least one accu~ed penetrated the woman's person. AJJ an'aider and. ab&ttor . 
each was guilt1 as a principal (MTO 6!AJ., Steedle7 and Wi:llis) •. ' Both· accused.· 
were properly found guilty o! rape as charged. . · ·· . · •. ·. .. :. . . ·, · . ,. ( 

J • '·' Each acc\1-?e~ ~.his pre-trial st~tement made referenc~ to t~e ·acts ' 
ot the other accused 1n the commission o!.the crime. These statements were. 
admitted 1n evidence unconditionall.y. . The court should have been advised not. 
to consider the statements in so far as· they involved th8 acts o! the. accused 
who was not the author o! the statement. However, th~ acts related by each 
accused in regard to..the other were substantially admitted in the statement 
ot the other accused and the Board of.Review is of the opinion that the sub­
st.antial rights of either accused were not injuriously· affected thereby. 

6. ~c~_ed were formerly jointly tried, on 11 Februar;.1945 ~n the C~ge 
and Specification on which Duncan was here arraigned. Each was found guilty 
and 13entenced .to be hanged b'y the neck until dead •. On 19. February 1945 the , 
reviewing author! ty disapproved the sentence as to each accused; ordered a ·. 
rehearing.and referred the Charges for trial .to the present court which heard 
the case 5 March 1945. . The 'present court was composed of officers who were . 
not members of the court which first heard the.case, .and neither accused was 
tried fo~ any o~fense ot ~ch he was found not guilty by t~ first, court (MCM, 

. , .. 



1928, par. 89, p. 80). Upon the rehearing no sentence in excess of or more 
severe than the original sentence was enforced (MGM, 1928, par. 87b, pp. 73, 
74). . ' 

7. The charge sheets show that accused Duncan is 23 years of age and 
was inducted 20 November 1942, and that accused Jones is 24 years of age and 
enlisted 18 June 1940. Neither accused had prior service •. 

8. The court was legal+y constituted. No errors injuriously affecting 
the substantial rights of.the accused were committed during the trial. The 
Board pf Review is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentences. A sentence to death 
or imprisonment for life is mandatory upon coriviction of rape under Article 
of War 92. Confinement in a penitentiary is authorized by Article of War 42 
for the·offense of rape, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than one year by Section 
2801, Title 22, Code of the ·District of Columbia. 

~~eM~ate. 

<
skk)~ • , Judge ,Advocate. 

_ (f!_ -==-::«· e.J. , Judge Advocate. 
. / 
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Branch Office of The Judge Advocate General 

with the 
Mediterranean ·Theater of Operations, U. S. ArmY 

• 
APO 512, U. S. Anny, 
23 April 1945. 

Board of Review 

MTO 6478 

UNITED ST-ATES ) 
) 

~ ) 
) 

. Private HOLBROOK DUNCAN ) 
(34 556 585), Company I, and ) 
Private First Class JOSEPH . ) 
JONES . ( 7 060 543), Company K, ) 
both of 370th Infantry Regiment. ) 

92D INFANTRY DIVISION 

Trial by a.c.M., convened at 
Rear Echelon, 92d Infantry 
Division, 5 March 1945 • 
As to each: Dishonorable dis­
charge and confinement tor life. 
U. s. Penitentiary, Lewisburg, 
Pennsylvania. 

HOLDING by the BOARD OF REVIEW 
. I 

ii 

Sargent, Irion and Remick, Judge Advocates. 

The record of trial in the case of the soldiers named above has. been 
examined by the Board of Review and held legally sufficient to support the 
sentences. 

:m'O 6478 
Branch Office of The 
23 April 1945. 

~ge Advocate, 

~ic~ • , Judge Advocate' 

c:t9 _ e._ ~··el_ , Judge Advocate. 
" 1st Ind. 

Judge Advocate General, MTOUSA Ano ~12 U S A~ , .iu- ~ , • • --.,, , • 

TO: Co.r:nnanding General, 1ITOUSA, APO 512, U. S. Army. 

· . 1. ~n the ca~e of Private Holbrook Duncan (34 556 585), Company I, and 
Private Fi~st Class Joseph ·Jones (7 060 543), Company K, both of 370~ 
Infantry Regiment, attention is invited to the foregoing holding by t4e Board 

~. i: G 5 8 3 
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HTO 6478, 1st Ind. 
23 April 1945 (Continued). 

of Review that the record of trial is legally sufficient to support the 
sentences{ whichjl.olding is hereby approved~ Under the provisions of Article 
of War 5<>2, you now have authority to order execution of the sentences. 

2. After publication of the general c~urt-martial order in the case, 
ten copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­

. tate attaching copies of the published order to the record in this case, 
please place the ·file mnnber of the record in parenthesis at the end of the 
published order, as follows: 

(MTO. 6478). 

HUBERT D. HOOVER 
Colonel, J.A.G.D. 

Assistant Judee Advocate General. 

(Sentence as to each accused as confi:med ordered executed. 
GCMO 68, mo, 23 Apr 1945) 

G
, n~1:-1~·~.r~,~T1AL ~ '1 ., . I ' : ' .), ~ 
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CONFf DcNTJ ,-: ' c . 

Branch Office of The Judge Advocate General 
lfith the -

Mediterranean Theater of Operations, u. s. J.nrry-

Board of' Review 

MT0_6525 

,UNITED STATES 

v. 

Corporal SHELTON McGHEE, SR. 
(34 529 025),, 3823d Quarter­

" master Tl-uck Compaey, 133d 
Quartennaster Battalion 
(Mobile). 

) 

~ 
) 
) 
) 
) 
) 
) 

APO 512,,· U. s. Army, 
· 21 April 19 4.5. 

PENINSULAR BASE SECTION 

Trial by a.c.v:., convened' at 
Leghorn, Itacy-, 3 February-
1945. . 
Death.. 

--------~-------

REVIEW by the BOARD OF REVIEW . 

Sargent, ·Irion and Renick, Judge Advocates. 

: 

l. The record of trial in th.e case of' the soldier named above 
has been examiiied by. the· Board of' Review. · 

(;39) 

2. Accused ,.as tried upon the following ClBrges and Specifications: 
.• . I 

CHARGE ls Violation of' the 92d Articie or War. 

Specifications rn that Corporal Shelton McGhee, Sr., 3823rd 
Quartermaster Truck Company, l33rd Quartermaster 
Battalion (Mobile), did, at Livorno, Italy, on or about 
15 December 194h, nth malice a.forethought, nl.l.t'ulJ.y, 
deliberately_, feloniously, unlnful.ly_, and with premedita­
tion kill· one Technician 5th Grade George W. Brown, 
3823rd Quartermaster Truck Company, 133rd Quartermaster 
Battalion (Mobile), a human being by shooting hjJn with a 
pistol. 

CHARGE IIa Violation of the 64th Article of' War .• 

Specif'icationa In th.at Corporal Shelton McGhee, Sr., 3823rd 
Quartermaster Truck-Company, 133rd Quartermaster 

_,-..QI\ p:~ n r:'~ ~T-' ti •. 
\._.. ~ ~ \ ~ f "!-.-} "-· ~ \ !. r i 
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Battalion (Mobile), did, at Livonio, Italy, on or 
about l.5 December 1944, draw a weapon, to 1l'i t a 
pistol against First Lieutenant James A. Green, . 
382Jrd Quartermaster Truck Company, 133rd Quarter­
master Battalion (Mobile), his superior O!ficer, 
who was then in the. execution of his o!fice.· 

He pleaded not guilty- to· and lra.s !ound guilty o! the Charges and Specifi­
cations. No evidence or previous convictions was introduced. He was 
sentenced to be hanged by the neck until dead. All members or the court 

· present concurred ih the !indings and the sentence. 'lhe reviewing 
· authority- approved the sentence and .forwarded the record or trial .for 
· action under .Article of War 48. The confirming authority, the Commanding 

General, Mediterranean Theater of. Operations, con.t'i:nned the sentence and 
.forwarded the record o.f' 'b'ial !'or action under Article of .War .50i-. 

' . 
J ~ · The evidence for the prosecution shOll's that on 1$ December 1944 · 

accused and Technician Fifth Grade George w. Brown (the deceased) were " 
members o.f the 3823d Quartermaster Truck Compaey, 133d Quartermaster 
Battalion, and were stationed at Leghorn (Livorno), Italy (R. 8,9). About 
1130 hours 1.5.December accused, Brown, Private John F. Jones, Compaey- A, 
8th Replacement Depot, and other soldiers were playing dice by the gate to 
the canpaey area, near the guard shack. The men were using one. dice. and 
'irere pla,ying "head-up" dice or "high dice". (R. 9,16,2,5). The guard 
"broke * * * up• the game and the men then went behind the guard shack 
and played !or several minutes (R. 9110,16,17). Jones, who lost ten dollars, 
stopped playing and three more men also dropped out of the. game. Accused 
and Brown played about 1.5 minutes longer and Brown won all' accused 1 s money 

. (R. 2.5). Accused s~d 111noboey takes nothing .from me'" and Brown replied 
"'I took these'" or. "'I took this'" (R. lO,l.4,17). Accused.then left the 
group and walked toward the company area saying 11 'No man takes nothing 
.from me•n· (R. 10117~25,26). When accused was about 2.5 or 30 feet away 
!ran the group he turned, reached inside his coveralls and drew out a 
"P-38" pistol .from his bosom, pointed it at Brom and fired one shot. 
Brollll !ell to the ground-(R. lO,;ll.,l.4,17,18,211 22,25-27,29) ·Just before 
the shot was fired Brown was looking away from accused,· down a highway. 
The side of his body was toward accused and his hands were dowm b7 his 
sides. (R. 26,27 ,29) ·After he fell, accused ·walked toward Brown and 

·fired about four or five or more shots at him as he lay on the ground 
(R. ll,14,15,18,19,22,23,27,28). When he reached Brown's body: accused _ . 

· kicked ~ twice on the right side of the head, put his left hand in the . 
left hand pocket of his trousers and said that he was going to kill every­
one (R. 11,14,19,28,30). The group scattered and ran (R. 12,19,23). 

First Li ai ten.ant James A. Green, accused' s company- commander · 'saw 
;ccus:;<i near the dispatch office: about 1130 hours (R~ 3.5~36). He

1 
had a 

. P-38 pistol in his hand and Lieutenant Green saw him put a cartridge 
in the chamber. . Lieutenant Green wal~ed toward him and asked 11 rmia t 
are you doing with the gun? 111 Accused, who appeared to be very excited 

. ' 
- 2 -



replied "'Nobody's going to take this gun !rom me. I killed one man,, 
and I'll kill ·you rn. When the officer said "•I don •t know of arry 
reason I ldsh the gun• 11 ,, accused again said "'I'll kill you'"• He· 
then raised and cocked the pistol,, stepped backward and pointed the 
weapon at Lieutenant Green, who turned and ran toward the gate. As he 
'ran he looked back and. saw accused pointing the pistol at him and . 
pulling the trigger. (R. 37) At the time Lieutenant Green was dressed 
in •0D11 unii'orm and a field jacket,, and had the bars of a 'first 
lieutenant on his shoulders, cap and collar (R. 38). 

Brown, who was conscious and bleeding in the abdomen, was taken , 
to the 64th General Hospital in a truck by Jones and some other soldiers 
(R. 12,20,,28). He was.given plasma treatment but stopped breathing about 
five minutes ai'ter his arrival. He died at 1205 hours, 15 December 
(R. 31-33). There was .one bullet wound in his side and eight in the 

. front of his bocy. ~e wounds were severe and caused his death. {R. 32; 
33) ·Jones identified Brown at the hospital (R. 28,29,34,35). · 

One w1 tness testified that to his knowledge accused and Brown were 
friends (R. 14). Jones testified that he had known Brown about two · 
years, that he.had never la:lown him to carry a weapon of any kind and 
·that he was not carrying a 1'88.pon that day (R. 30). Asked i.t Brown , 
owned any weapons Jone5 testified that he had tifo (R. 30,31). Another.·. 
:witness testified that he had not seen Brown do arzyth:ing (R. 22). Jones· 
·testified further that "we just drunk a quart of cognac that dayJ.l (R. JO). 
Although the liqt1or belonged to Brown (R. 25), he (Brown) did not drink 
any of it but accused 11took a drink or two" (R. 30). ·. 

For the defense Private Richard R. Lipscomb of accused's organization, 
testified that accused and Bro1111 were on friendly terms and were together 
the evening before the shooting (R. 38,39). Technician Fif~ GTade Harold 
Smi. th 0£ the same organization,, testified that he knew. of no quarrels 
between the two men.· He testified that Brown owned a pistol (R. 39j4o)~ 
Second Lieutenant Robert c. Schaut, mess o.fficer and platoon leader in the 
organization, testified that he had known accused "since the first part of 
June", and that he would rate him very satisfactory if not excellent as a 
soldier. He performed his duties well and witness never had any U-ouble 
with him. (R. 4J 144) . 

Accused tesUfied that about noon the day ot: the homicide he was in 
Brown's tent with some other soldiers. He told Jones that he (accused) 
had bought· a P-3~ from a soldier two evenings be.tore. , Jones asked to ~ee 
the weapon and· accused· showed it to him. . Brown said "'Let me show you 
guys a. gun•", pulled up a plank from the noor and took out a box in 
'Which there were t'WO pistols. Brown then suggested that they obtain a 
drink and they went to an Italian bar llhich was of.t limits. Brown 
bought a glass of anisette and accused purchased a bottle or cognac · 
but did not break the seal. They brought the liquor to the guard shack 
:where several of the soldiers started to play dice with one die.. The 
man llb.o rolled the highest number would win. After the guard told them 
to move to the rear o.t the guard shack they did so. There they began 
to pla.y with taro dice and accused lost all his money. (R. 42) Accused 

' . 
' ' 
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testifi~ rut.her that he bo~rowed $15 !:rom a soldier named Cooper an~ 
"ran it up" to e.Qout $50. 1hey were playing for $5 a roll and the 

· other players ·"got broke". .Accused had $30 in ~s hand' and Brown had , 
· $50 "to shoot". · Accordingly, accused put down •. $5.. 0 I puts .$1.0. dOW?, 

and picks $5. I put down the $10 and picl<; up $,5, and le:f't $25. in 1If3' 
·hand". Brown said '"Want to fade i tt •• When accused said 1 'I am . 

· fading it"', Brown replied '"You are not••; and said ••You all go ~ · .. 
ah~ad and pJ.a;y•.•. Accused said '"You are.taking it?••, 'Whereupon ~own 

· answered ••Well, if you call that taking it, .then I am :taking this ·• 
Accused walked awey from the game, tuJ::ned arc>und and saw Brown standing. 

• Accused walked on about two paces, turned around again and saw that · · 
Brown -ltwas doing ll_ke that" (indicatirig).· (R. ~2) ·Accused testified 

. "I don •t know 'it he had 'his hand in his ·bosom, and 
several times I had seen him- He· had a gun,· and 

·I didn't know ii' he was going to shoot me. or what, . 
. and I guess I· lost my mind or something because I . 
took' out the gun and p~ed.the trigger" (R. 42). 

( 

Accused testified further that he thought Brom was reaching i'or a 
firearm . (R. L3) ·and "r · 

~eve?' do know if -he would shoot at .anybOey and if 
he could shoo~ you, he- and if you don't beat him- •. J 

\... 'welJ._;.ll (R. 42)~. . ,' .• '. ·< . -' ,·· - . 
, 

Asked wey he thought Browti ~uld shoot bim ·accused testifi.ech 
: . ' ~ . . 

,.· .. 
··."Well, Sir, if a fellow takes something .f'rom you· and 
; tells you that he has got that, ·· and is taking that, 
·I .think he 1!11 capable or·· doing an;Ything. ;; If a fellow 

·· .'. • is al.mos~ The way I figured, he lme1r that I had a 
gun cause he h~d seen it, he had seen '1I13' gun.·. The way·. 
I. figilred-I don 1 t know-I figured the. onty thing I • 

. figured is ·t.hat he was intending to shoot me" (R. li.3). 
. ! ~ - •. 

'4. It. thus appears from the ·evidence that at ·the.time and place 
alleged accused killed Technician Fifth Grade George w. Brown, the. 
person named in the Specification, Charge I, by: shooting him with .a · . · 
pistol. Before the homicide accused .and l3rown were engaged· in a dice · 
game. with other soldiers. After several of the plqers ,dropPed 'out of 
the game Brom won all accused's money. Accused saia that no man could 
take anything from· him, lei't the group and repeated his remark as he 
walked away. ~en he was about .25 f'eet !:ram the men he. turned around, , 

. drew the pistol i'rom his clothes, aimed it at Brom and fired a shot. 
Atter Brown fell U? the ground accused walked toward him, fired several 

<more shots into his body# and kicked him twice in the head. · Then he 
··threatened to shoot others.. · . · ··. · .. · . · · 

. '' -4-
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Aceused testified in substance that llhen he tu.med -after walld.ng 
away- i'rom the group he saw Brown make a movement, tho'Ught that Brown 
iras going to shoot him, and fired first in order to beat him :to the. 
dranr. None of the-witnesses to the shooting corroborated accused's 
version thereof. hre was evidence that when accused· .first fired 
Brown was loold.ng a:way from him, do11t1 a highlfilY,, that the side of his 
body was toward accused, and that his hands were down ·by' his sides. . 
There was evidence that he did not have a weapon in his possession . 
and that he did not threaten accused in any manner. The credibility' 
of accused as well as the weight to be given his testimony was within 
the discretion ot the court which rejected accused's version of the 

. homicide an~ determined the issue of self'-def ense adverselJ' to him. 
In this, it was warranted. Farther,_ the purported conduct o! the 
victim during the game and ai'terward.1 as stated b;r accused) was not · 
such as .to form reasonable grounds .for a belief b;r acC11sed that he· 
ns in imminent danger or that his resort to firearms was necessary-

. in sel!-de.fense. Deceased'S conduct offered no provocation sufficient_ 
- in lmr to reduce the degree o.f th8 'homicide.: 

The homicide was without legal justification or excuse. Malice 
was inferable .from 'the use of a deadly weapon 'in a 11illful1 deliberate 

·~.and vicious manner~ - the statement by- ac~sed just be.fore the shooting · 
_ that no man could take anything from him, the fact that he fired 
several shots at the victim when the latter 'WaS l.y'ing wounded on the' ' 
ground in a helpless position and obviously- unable to harm accused, and by­
the fact that after he ceased !iring accused twice kicked the victim 

. in the head, _ 'l'he evidence furnished a reasonable basis for the inference 
·- that accused shot Brown because he was angered b;r the fact that Brown won 
··all his mone;r in the dice game. Accused -.as proper:cy found guilty- ot 
·murder· in violation of Article of War 92 as charged (YCM, 1928, par. l.48a; ·. 
-llTO 6165, Brooks). · · -

· It also appears from the evidence that at the time and place- alleged 
, accused drew a pistol against First Lieutenant James A. Green, the person 
named in the Specification, Charge II, 'Who was a superior otticer and 

. · then in the execution o.r his o!fice. . When, shortly after the shooting, 
_ the officer questioned accused about his use or the pistol, . accused 
threatened the oi'!icer, raised and.coeked the pistol which he had just 

- loaded, pointed 1 t at the officer and pulled the trigger. 1he officer 
- "was aecused 1s comp'an;y comnander and ns wearing his insignia or rank on 

hi:s cap, shoulders and collar. Th.ere was no evidence which indicated,. 
that accused did not recognize him..·. Accused was properly- f'o1.1lld guilty- ' 

· o:t drawing ·a pistol aga.:1.nst his superior officer in violation o.r Article 
. of War 64 as charged (Mel,· 1928, par. l34a, PP• 147 ,148). . -

. - ' ' s. . The charge sheet' sh01m that" aecused is 28 y-ears_ o:t age and 11&8 . 

' inducted 6 February 1943. He b.8.d no prior service. · - -

-~--·-st"'~-- - ' 
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6. · The court was legally constituted. No errors injuriotn3l7 
affecting the substantial rights or accused were camnitted during the 
trial. 'lhe Board of Review is of the opinion that the record of trial 
is legally suffici~t to SUPP9rt the findings and sentence. A sentence 
to death or imprisonment for life is mandator;r upon a .,court-martial . 
upon conViction of murder under Article of War 92. 

Judge Advocate •. 

Judge Advocate •. 



Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. s. Amy . . 

APO 512, U. S. Anny, 
21 April 1945. 

Board of Review 

MTO 6525 

UNITED STATES 

v. 

. ·corporal SHELTON McGHEE, SR. 
(34 529 025), 3823d Quarter­
master Truck Company, 133d 
Quartermaster Battalion 
(Mobil~). . 

,-

) 
) 
) 
) 
) 
) 

- ) 
) 
) 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Leghorn, Italy, 3 February 
1945. . 
Deatb. 

j .• 

HOLDING by the BOARD OF REVIEW 

Sargent, I!1on and Remick, Judge Advocates •. · 

------·----· 

('4S) .' 

The record of trial in the· case· of the soldier named above has.been 
examined by the Board of Review and held legally sufficient to support the 
sentence. · 

·., 
~~~~:k::'Zl.a!Ci~~~, Judge_ Advocate. 

~~~~~~~~2:sd2:t:- Judge Advocate. 

MTO 6525 1st Ind. 
Branch Office of The.Judge Advocate.General,· MTOUSA, AP0-512, u. s. AIJJrf, · 
21 April 1945. , 

TO: Commanding General, MTOUSA, APO 512, U. S. Army. 
- . . 

1. In the case of Corporal Shelton McGhee, Sr. (34 529 025), 3823d 
Quartennaster Truck Company, l33d Quartennaster Battalion (Mobile}, attention 
is invited to the foregoin~ holding by: the. Board of Review that the record of 



' 
(U,) GONHDENTI~ 

MTO 6525, 1st Ind. 
21 April 1945 (Continued). 

trial, is legally sufficient to support the sentence, which holding, is hereby 
approved. Under the provisions of Article of War 50l, you now have authority 
to order execution of the sentence. 

2. After publication of the general court-martial· order in the case, 
nine copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the ,record in this case, 
please place the file number of the record in parenthesis at the end of the 
published order, as follows: 

(MTO 6525). 

HUBERT D. HOOVER 
Colonel, J.A.G.D. 

Assistant Judge Advocate General 

(Sentenoe .. ordered executed. GCYO 67, lll'O, 21Apr1945) . 
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Branch O.f'fice of '.Ihe Judge Advocate General 
with the 

:Mediterranean '.theater of Operations, u. s. Anrry-

Board of Review 

· wro 6543 

UNITED STATES 

v. 

Private JACK THACKER 
(7 004 530), casual attached 
385-W Replacement Company, 
6th Replacenent Battalion, 
1st Replacement Depot. 

) 
) 
) 
) 
) 
) 
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APO 512, U. s. Army, 
14 Ma:y 1945. 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Naples, Italy,' 20 February 
1945. 
Dishonorable. di_scharge, 
suspended, and confinement 
for 30 years. 
MTOUSA Disciplinary Training 
Center. · 

. OPINION by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advoc.ates. 

Original. exami.Dation by Hughston, Judge Advocate. 

--------------~~--

' (47) 

l. The record o:t trial in the case o:t the soldier named above, 
having been examined in the &anch. Office ot The Judge Advocate General 
lli th the Mediterranean Theater of Operations, u. s. Army-, and there 
:found legally insufficient. to support the findings and sentence, has 
been examined by the BOard of Review and the Board o:t Review _submits 
·this, its opinion, to the Assistant Judge _Advocate General in charge. 
of,said Branch Office. 

. I 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of War. 

Specifications In that Private Jack. (NMI) Thack~r, casual 
. attached, 385th Replacement Company, 6th Replacement 
Battalion, 1st Replacement Depot, did, with knowledge 
0£ ·the !act that his organization was about to partici­
pate in an amphibious canbat operation and with intent 
to avoid the said amphibious combat operation, unlaw-

. fully and Q.ellb~,pul.w~~~:i.r with out proper 



.. ,· -. -

leave from his organization at La -Goulette 1 Algeria _ 
f'rom about 30 June 1943 to about 8 July 1943, to the 
prejudice of good order and military discipline;. 

. / . . 

_ He pleaded guilty to the Specification "except the words --1with knowledge 
of the fact that his organization was about to participate :_in an amphibious 
combat operation and with intent to· avoid the said amphibious. combat - . 
operation, unlawfully and deliberately'. To the excepted 'Words, Not Ouilcy!' 
and gull ty to the Charge. He was. found guilty or the Specification "except 
the word, •Algeria', substituting therefor the word, 'Tunisia•. Of the · 
excepted word, not guilty; or the substituted word, guilty, and Ouilt;i.0£ 
the sp~cificati.on as amended" and guilty of the Charge. Evidence of one 
previous ·conViction £or absence without leave in violation o·:r Article of 
War 6l was; iritroduced. He was sentenced to dishonorable discharge~_ for- _ 
fei ture of all pay and allowances due or_ to become· due,_ and _co~ement 
at hard labor for thirty (30) years, three-fourths of the members of. thi:t 
court· present concUITing. The reviewing authority. approved •the· sentence 
and ordered it executed but suspended exeeution of the dishonorable dis­
charge until the soldier's release from confinement and designated the 
MTOUSA Disciplinary- Training Center as the place of confinement. The · 

·proceedings were published in General 6ourt-Martial Orders No.(627,)Head-
quarters~eninsular Base Sec'tion,\9 April 1945. - · , . -, -_ 

' ' . .. 
3. Two ~act copies ltit morning reports or Battery B, 32d Field 

Artillery Battalion, one for· the period ending 2400 7 -July 19L.3 -~d the 
other ending 2400 21 August 1943, were introduced in evidence without 
objection by the defense. - The respective entries are as follows: 

- ' 

(7 July 43) - ._ - - -
sl7004.530 Thacker, Jack . _ PVt 

Duty ·to !--WOL 1031 as of.30 Jun 43" (Ex~ 1) •. - . ::· 

(21 Aug 43) .- . . • . 
_ 1!7004.530 '!hacker, Jack - Pvt. · . 

-- . , AWOL to S/D lst US In£ Div Cas Det -
- 1200 as of 8 Jul 43" (Ex. 2). . - ' - - I .. 

. • 

It was stipulated on behalf' of the prosecution: that' on the above 
stated dates accused was a member of Batteey B, J2d Field'A.%-tillery Battalion, 
and that on JO June 1943 this organization was located in the "Vicinity of 
La Goulette, Algeria (R. 6 ). . . - - · - _.· . _ · . . _ 

.4. Accused testified that. in June 1943 he was a me~er or the . 
how.t tzer section of Battery B, 329. Field Artillery B~ttalion. - Between · 
10 and 24 June 1943 his organization was bivouacked near Oran, Algeria, 
during "Which period he, with his section, engaged in amphibious- training 
operations and waterpro_ofed- all vehic).es and equipment' in the battery _ 
(R. 14). · He ns assigned to the 11LCI11 which was commanded by" his company_ 

-conmtander _and went f'rom Oran to the· staging area in the vicinity of 
La Goulette on that 'landing craft. He did not see "their'._ equipment after 
it was loaded on ship _at Oran. After landing in the viciillty of ' 
La_ Goulette he knew he was at a staging area but he was not restricted 

to th~ are• (R. isi ~never rec~:·~ i}Jl~Affl~tlnrd 



:for an invasion (R. 12). Al1 members of his organization knew there 
would be an invasion "sometime" but they did not know when and 11there 
was all kinds of rumors that there wasn't going to make an invasion 
because we went through one campaign. We didn't think we could make 
another" (R. 15): Accused· further testified that 

"When we landed in Tunis we went to an area there, 
an open .field• It was the 30th of June if I remember 

1 right, that date. 1'fe didn't have no equipment. We 
loaded the equipment on boats before in Oran, before 
we came to Tunis. So then in the afternoon they were 
sending trucks down to the base going swinmrl,ng~ send­
ing for guys to take showers. So me· and these other 
fellow, you got the names over there, we walks up to 
Tunis. Vfe drove by Tunis before and we was almost 
there before but we didn't see Tunis. So we wanted 
to see the. town. We went up there that day and at 
night: we thought we 1d. come back.· We was drinking 
heavy. On the way back we meet a civilian fellow who 
seemed . to: be in . the whisky business. He invited us 
to his house. We stayed in the house' three days and 
a half. The next day we went back to our bivouac 
area and when we got there we were told µiey had 
pulled out. I was in B Battery and they had already 
gone on. We went down to the docks to the inter­
section and the three of us got out, Kordek; Hanmer 
and me" (R. ll). 

He had no permission tO leave the area. After .~eturning from Tunis,· 
Hammi__!, Kordekj and accused separated from their other three companions 
and went to the docks lllhere boats were being loaded. A sailor took them 
out to six different ships in the port but they were unable to find· their 
organization. Accused further testi.fied that-

and that 

11 After we couldn't find it, we came by and went on 
this tower where ,they send. signals out to the boats 
and we tried it; the fellow on duty tried to find 
our boat from there but he couldn't find it.***" 

1'V{e :come back down and we went up and stayed With 
this Bri ti.sh unit the rest of the night, I didn't 
know what unit. it was, and they told us there was 
a convoy at Bizerte supposed to go out and they 
told us our boat probably would be in Bizerte. 
The Navy Lieutenant took us to Bizerte in the jeep. 
We never .found the boat. We came back to the same 
place and this Captain told us to g0 to the rear 
echelon" (R. 12,13). . · · 

- 3 - ,. 
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"A captain" at the rear echelon of the 1st Division, which was in that 
vicinity, told them to remain there until he found out where their 
outfit was going· and that he would then send them to join it (R. l}). 
Accused further testified that he landed in Sicily about 14 or 15 July 
with the rear echelon of the,lst Division. He never did rejoin his 
own organization because about six days after landing in Italy he was 
injured .in a bombing raid and was evacuated to a hospital. He has been 
in the Army five years and is now classified for "limited assignment". 
He further testified that he was capable of performing i'ull duty and 
that 11I would like to get reclassified and get out o:f the replacement 
depot and get in some outfit" (R. 14). · 

As will be het-einafter more ,particularly set forth:, the president . 
or the court, at the close or the prosecution's case, stated that 
additional evidence was required. 

5. A:fter accused concluded his sworn statement the deferi.Se 
announced that the defense rested. '!hereafter the following transpired: 

"President: At the tennination of the last hearing, 
the last session of this case, the court directed that 
certain evidence Q.e.secured for the court· establishing 
whether or not the 1st Di vision made the invasion of 
Sicily; whether or. not the lst Di vision ns engaged in 
active training immediately prior to making such 
invasion.· 

Prosecution: Yes, sir. 

President: Produce the evidence. · 

Prosecution: The prosecution offers in evidence and 
asks that it be marked the Court's exhibit l the deposition 
of Captain Francis E. Silva, Jr., Battery B, 32nd Field 
Artillery Battalion, APO #1, U. s. Arrrr;r, Is there arty' 
objection by the defense to the introduction of this 
deposition. · · 

Defense: The defense· will make certain remarks at · 
the closing" (R. 16) • · 

The &fense did not at any time" make "certain reniarks 11 which may be' 
construed as ·consenting to the introduction o:r this evidence. 

The deposition referred to was introduced ±n evidence as "Court's 
Ex l". In that deposition Captain Francis E. Silva, Jr., 32d Field 
Artillery Battalion, testified that during the month of June 1943, 

. Battery B, 32d Field Artillery Battalion, of which he was executive . 
·officer, was engaged in aTrai.ning for amphibious operations" in 
preparation for an amphibious landing on enemy shores, and that 

.~ 4 -cJNFIDENTIAt· 



11Private Thacker was a member of one of the howitzer 
sections of the Battery and as such received in­
structions in waterproofing the howitzers and section 
equipment. He also participated in several practice 
landin~ aboard LCTs and LSTs 11 • ' 

On 24 June the Battery, less those assigned to the 11Later Day Convoy", 
embarked at Arzew and Port Aux Poules and sailed to an assembly area 
in the vicinity of La Goulette, Tunisia. Prior to that date sailing 
lists, assigning members of the battery to various landing craft, were 
posted. On this trip accused accompanied the battery commander aboard 
an 11LCI 11 • Witness further testified that 

that 

and that 

"From speaking to the men prior to the time any 
definite orders were received by the organization, 
I learned that all were convinced that we were to 
participate in'another invasion and the only question 
seemed to be the time and place and concerning these, 
many wagers were made within the organization"; " 

"When I arrived at La Goulette on 2 'July 1943, the 
Battery Conn:nander told me that all men of the 
organization except those on my LCT had been warned 
of the restriction by him at a roll call formation"; 

"All personnel were restricted to the limits of the. 
area until reembarkation"; 

and that "'Ihe organi§ation left Africa on 5 July 1943 and landed in 
Sicily on 10 July 1943 11 • Witness .further testified that he had known 
accused .for approximately two years prior to June 1943 and rated his 
military efficiency as 11Good". Accused 11had been a corporal twice, 
but had been broken both times .for inefficiency, after. having been 
~n. -

. . 
6. ·J:nmediately following introduction of the evidence sel. forth. 

in the last preceding paragraph the .following tr~ired: . ..• · 

11Defensei * * * In view of 'What has transpired 
before this court, the defense feels that he has 

. no alternative but to introduce that (a stipulation 
as to the statement of Private Goodfellow) inasmuch 
as it ·does not in a.rry way support the position taken 
by- the accused taken on the stand under oath.. I~ the 
prosecution is will.irig to stipulate, the defense is , 
willing to introduce that" (R. 21). 

'!hereupon, it was ·stipUl~ted on behill of the defense that i!'.Private ., . 
Albert Goodfellow, 32d Field Artillery Battalion~ were P!~~ept~ court 
he would testify that - - · · - ,· 1 · • 

. . ·- 5 -
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. I 

11I le.ft the organization's bivouac area in the vicinity 
of La Goulette, Tunisia, on 30 June 1943. I met Pvt 
Thacker outside the area and remained with him for the 

, rest or my absence. Seven of us, including Pvt Thacker, 
went back to La Goulette on or about 5 July 1943 am • 
found that the organization had moved. ·Hooper, Busell, 
Lloyd .and I went to the harbor at La Goulette and con­
tacted the port authorities who provided us with an LCA 
which took us to our respective vessels. I didii!t see 
Thacker, Kordek, or Hanmer, after we had left them at 
:the staging area" (R. 22). . . 

7. '.!he legal evidence, including acmussions by accused, together 
with his pleas o:f guilty to absence without leave,, thus shows that during 

' the early part o:f June 1943 Battery B, 32d Field Artillery Battalion, ot 
· · which accused was a member, was engaged in a program or amphibious train­

ing in the vicinity o:f Oran, AJ.geria. · After _completion of this training 
·· · all vehicles· were waterproofed and loaded on landing craft. Accused's 

· organization then sailed from Oran and landed at a staging area in the 
vicinity of La Goulette, Algeria. All mEmbers of the organization knew 
that there would be an invasion Usometime" •. At this staging area accused 
absented himself ltithout .leave f'rom his organization and, together with· · 
other members o:f his battery, -·went 'to funi.s. He did not return.to the· 

·staging area· until on or about 8 July. At the time of his return his. 
organization had sailed. The evidence clearly establishes accused's 
unauthorized absence :for the ·period alleged. It is a matter o:f judicial 
knowledge within this theater that·elEments of the 1st Infantry Division· 
participated in amphibious·operationa:l.,landings in Sicily about 10 July 
1943 e • - I ) . I . 

' .. ·. . a. ' The specification ~f which accused wa~ :found guilty, With . 
·immaterial exceptions and ~bstitutions,, alleges, in pertinent part~ that· 
he ''with knowledge 0£ the fact· that his organization was about to partici­
pate in an.amphibious cOmbat operation and with intent to av9id._the'said 
amphibious combat operation" did' absent himself 1d. thout leave: f'rom his ' · 
organization,, •to 'the prejudice 0£ good; order and military discipline11 • 

This offense was aUeged to be a violation o:f Article of War 96 •. The · 
sneci:fication does not ext5ressly allege that the acts 0£ accused amounted 

... to desertio.n ~rid does 'not, in the' verbiage ~:f Az:ticle o:f War 28, allege 
that accused quit his. organization with the.intent to avoid "hazardous 
duty" or to shirk •important service". However,· if there be need £or· 

. authority th~t an '!mlphib1ous :combat operation" is both important service, 
and hazardous duty such authority is abundantly available (CM 1516721 

· Lytle; C?.f 224805, Conlon; NATO 22771 Disher). In his review 0£ the _ i 
record o! trial the staf'.f judge advocate correctly characterized the 

.' . offense f ou.nd as desertion. , . . . . _ -- , - · . ,. . · - : , '. 
~(·-·~-:·,, . ,- .. _::)_\'.;·~.: ~ . . ·-'. ·' . 

; .. · =°· ,; !rhE!' circumstance that .. the specification. wa~ 1aid underrArticle'. o~ War 
, · 96 _in lieu. 0£ Article ;of. War 58 is not material (NAT0'2876, •Gay) •. There. is 

no ambiguity or contradiction in. the specification as 7 _to the acts -o.r accttse4. 
~e characteristic elements o:f the offense,,' properly l&id under ·Article; o:t -

.: War 56-.; were ·riot changed by the erroneous.. substitution of a different/. · .. 

· > •. . .· · ... ·. ·.· ·;.:z ~ 6 :.·r..ONHD£NllAt 
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Article of War. As was said in the Gay case, supra, it is likewise true 
in the instant case that 

irw'l.here * * * the specification upon which accused was 
found guilj-,y is unequivocal in its appropriate alle­
gations, the mere designation of the general Article 
of ·war instead of the specific one, cannot be of 
material consequence or affect the legal consequences 
inciP,ent to the finding of guilty o:f that offense". 

Nor does the absence of an express finding of the word "desert" and of an 
express finding that the amphibious combat operation was "hazardous" or · 
11important11 , alter the legal effect of the findings· of guilty. '.Ihe follow­
ing, from an opinion in a case in which it was alleged that accused was 
"under ·the infiuence of intoxicants * * * thereby rendering himself unable 
to .f'ulli perfonn his duties" in violation of Article of War 96, states the 
legal principles involved:· ' 

"Specifications 2 and 3 do not, in the verbiage of . 
Article of War 85, allege that accused was 'found 
drunk' but each alleges that he was· 1Under the in­
nuence of intoxicants * * * thereby rendering him­
self unable to f'ully perform his duties'. · '.Ihe 
Manual for Courts-Martial defines the drunkenness 
denounced in Article of War 85 as 

•any intoxication which is sufficient 
. sensibly to impair the rational and 

· . .full exercise of the mental and 
physical faculties' (MG'M, 1928, par.. -• 
145). 

Terms such as 'under the influence of intoxicants' and 
•intoxication' have long been held to be synonYm.ous with 
drunkenness (Winthrop, reprint, page 612, Footnote); and 
under both Specification 2 and Specif.'i.cation 3 it ia 
specially alleged that the influence of intoxicants was 
such as to render accused unable fully to perf,orm his 
duties. 'lllis averment was tantamount to alleging 
intoxication SUfficient sensibly to impair the rational 
and tu.11 exercise of his mental and physical faculties. 
'lhe term 'found drunk 1 is an equivalent of the term 
•was drunk' (NATO 1045, McLachlen). There is no legal 
cOriiiotation in the tem .•found drunk' which is not 
connoted in the allegations here in question. The 
intendment o:t the statute may not be circumscribed by · 
the euphemisms in pleading-. The Specifications were / 
sufficient fairly to apprise accused that he was charged 
'With being drunk on duty and there can be no cbubt that 
the court did in legal effect find that on both occasions 

·alleged accused was found drunk on duty" (Op. A.JAG, NATO 
3553, Whatley).. · 
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The intendment of Article5 of War 28/ and 58 may not be circumscr"ibed by the 
omission of legal conclusions and the euphemisms in _pleading. The specifi­
cation in the instant case effectively charged accused with the offense of 
desertion as defined in Article of War 28 in- violation,of Article or War 58. 
Under the findings of guilty accused will be "deemed a deserter" (A?f -28). 
Therefore, the offense charged was capital. 

An examination of the· papers accompanying the record of trial discloses 
that by second indorsement dated 2 November 1944, the commanding Q.fficer, 
1st Replacement Depot, informed the Commanding General, Replacement Command, 
Mediterranean Theater or Operations, that accused was charged with absenting 
himself without leave to avoid hazardous duty, "a capital offense which 
cannot be tried by deposition". Because the witnesses wet:,e ·presumably 
present with accused 1 s organization, the 32d Field Artillery- Battalion, it 
was recommended that accused be returned to his orga,nization for trial. 
Accordingly, by third indorseirent dated 16 November 1944, the Commanding 
Ge;ieral, Replacement Connnand, forwarded the papers tO the. Commanding GeneI'.al, 
Mediterranean Theater of Operations, and requested that authorization be 
granted to transfer accused to a stockade in the viclirl.ty of his organization, 
and to forward the file to accused's organization for the preferring of · 
charges, and investigation thereof' under Article of War 70. By fourth in-­
dorser.~nt dated 24 November 1944 the Commanding General, Medi terrahean 
Theater of Operations, returned the. file to the commanding officer, lSt 
Replac~ent Depot, stated -that "an appropriate s;>eci.f'ication may be drawn · 
under the 96th Article of War for '!;he offense alleged herein which rill . . 
permit the trial or accused * * * by deposition without the legal diffi­
culties involved in .charging him with desertion under the 58th Article of 
i'lar (See Sec 416 (5), Dig Ops 1912-40) 11 • · 

An "appropriate" specification alleging aggravated absence without 
leave violative of Article of War 96 and not charging the elements of · 
desertion, as sug_gested by the theater commander, couldOof course have been 
drafted. One .fora of such a specification might have alleged mere absence 
without leave 'fwi th intent. to avoid embarkation for a sea voyage", a duty 
not necessarily hazardous. or important of itself as thus charged. The gist 
of the opinion cited (Sec 416 (5) Dig. Ops. JAG, 1912-4o) was that a march 
alleged to have been important service was not such in fact, and that 
although a specification charging a quitting of his organization by accused 
1d. th intent to 0 s'ti.irk important service, to wit, 11 the march, did not charge 
desertion within the purview of Article of War 28, the acts alleged might 
properly have been charged as absence without leave aggravated by intent 
to avoid the march order and avoid the duty described, .in violation or 
Article of '\far 96. · · 

9. The Manual. for Courts-Martial, 1928, provides that: 
' 

·"Under e:xpress consent ot the defense· made or presented 
· in <:ourt, bUt not otherwise, a court may admit deposi ti.on 

testimony not for the defense in a capital case. Except 
'When ·express consent is required as just noted, failure 
to object to the introduction of a deposition on the 

·ground that it was not authorized by A. w~ 25 or was not . 

. . .fr'i\11 • fj ~ ~~ ''\ taken before _a proper officer or ~-l:le mrr· lP~n~N~ . ~ r, ;_ :_ .. 
' , .• J . :·\ ~ ~\ 1 :'m ,...... 1· .... \'. .• " 
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may be regarded as a waiver of the objection" 
(und~scoring supplied) (par. ll9a). 

(55) 

There is nothing in the record or trial to indicate that the defense 
expressly consented to the use of the deposition of Captain Silva. At 
most the defense failed to object to its use. Under the above quoted 
provisions of the Manual a failure to object to the introduction of a 
deposition on the ground that it was not authorized by Article of War 25 
may not be regarded as a waiver of the objection. 'lhe fact that the 
deposition was introduced by order of the court does not alter the error 
conmlitted. In fact, as is hereinafter shown, such action of t.he eourt 
tends to establish the aggravated nature of the injury which has been 
done to the substantial rights of this accused. 

10. As accused pleaded guilty to the offense of absence Without 
leave there can be no doubt as to the legal sufficiency of the record to 
sustain findings of guilty. of that offense. The question as to whether 
or not j:.he evidence, exclusive of that contained in the illegally admitted 
deposition, would, under other circumstances, be legally sufficient to 
sustain the findings of gu:ilty of desertion is one "Which is not free from 

· doubt. However, under the view which the Board of Review takes of the 
record as a 'Whole a decision of ~~t question is not considered necessary. 

After the prosecution had rested its case, and prior to accused's 
testilllony, the president of the court stated that 

11The court definitely wants the following evidence 
brought into this case: The date or -dates this 
organization participated in the Sicilian campaign, 
if' it did so participate; Did or did not this 
organization put to ~ea under combat load conditions 
prior to the 8th of July 1943; Vlas or was not this 
organization actively prepared in pre-invasion 
training and amphibious rehearsals in Tunisia for 
appro:idmately one month prior to July 8th, 1943. 
These elements are so essential to establishing the 
eufl. t or innocence of the accused that the court 
will. not render a verdict until it has considered 
them" (underscoring supplied). (R. 7) - .. 

/' 

As accused had pleaded guilty to th~ offense of abse.nce without leave, 
and the prosecution had unquestionably established that o.f'!ense,. 1 t iS 
obvious that the court considered this additional evidence to be necessary 
only for'the· purpose of establishing the intent which motivated accused in 
leaving his organization w:i.thout permission.· It was ai'ter a~cused concluded 
.his sworn statement that the following transpired as noted abOvei · ', 

"President:. At the' termination or the last hearing, 
the last session of' this case, the court directed that 
certain evidence be secured for the court establishing 
whether or not the lst Division made the 'invasion of 
Sicily; whether or, not the 1st Division was engaged in 
active training :timnediately prior to making such 

invasion. . . . . 9 . :l ~j) ~I r~.l f. ll D ~ ~\1 TI & I 
. - - \j . ~ li J m · t.i1
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Prosecution: Yes, sir. 

President a Produce the evidence" (R. 16). 

As the request, or demand, for additional evidence was renewed after 
accused had concluded his stat.anent, it is clear that the court, or at 
least the president, did not consider that the evidence, including accused's 
admissions, together with the plea of guilty to absence without leave, was 
sufficient to establish that accused absented himself without leave from 
his organization 1'with intent to avoid the said amphibious comb9-t operation11 • 

With the exception of the stipulated testimony of Private Goodfellow, "!ffiich 
is wholly without probative value in establishing the prosecution's case, 
no evidence other than the illegal deposition ~s introduced after the 
above quoted demand of the president was made. 

The evidence contained in the depo8ition was material to the issue 
of accused's intent. Had this evldence been legally admitted, it would 
have justified the court in finding that at the time accused absented 
himself without leave all personnel of his organization were restricted 
to the staging area; a material fact which was denied by accused in his 
sworn statement. Also, this testimony strongly indicates that it was a 
matter of common knowledge in accused's organization that an invasion of 
enemy shores w_as :illlminent. 

In CM 190259, Sheffield, the Board of P.evi.ew said: . 
"It cannot be contended that members of the court 
were.not unduly influenced by the testimony as to 
ljathel's trustworthiness and truthfulness when the 
members th ans elves drew this testimony from the 
witnesses o~ their ov.n W tiative. Neither can it 
be.successfully argued that the court did not give 
substantial corroborative weight to the incompetent 
evidence of Pettis• actions at the rehearsal, in 
view of the convincing nature of this evidence and 
the fact that the court, after the c·onclusion of the 
case for the defense, recalled Captain Uoore and had 
him repeat the details of those acts. The Board of 
Review can reach no conclusion other than that the 
conviction was induced by the incompetent testimony. 
Such being the case it must be said that the errors 
injuriously affected the substantial rights of the ., 
accused within the meaning of the 37th Article of War~'.' 

In CM 202250, De Ramos, the Board said: 

"In the present case, since one member of the court 
thought the prosectitrix's reputation for veracity 
to be of sufficient importance for him to ask 
questions about it, that member at least must have 
considered the answers vihich he elicited to be of 
some weight. Whether other members so thought it ("" .r1 'l ~ , • n f"'1 :-- ~ , .-

- lo - . ·:. ·YA ~1 .. ~; ~ Q .~.- s;.~ 
· 1 1/ • j ' .. I :~ t r! I' ' ., 
~ ..,..J W t:I. ~ M V.,_,.: ~·" ( .'f 

H 
.. I 

'"'-:i .. ~ .. 



is impossible to tell, but, for all that is known, 
the vote of the member who asked the questions 
about Rosa's veracity may have determined the 
finding of the court against accused. The Board 
therefo:t'e concludes that the testimony of Dr. 
·Rillo as to the prosecutrix 1 s veracity was 
injurious to the substantial rights of accused" 

(57) 

By like reasoning, since one member of the court, apparently acting 
for "the ccrcrt", demanded that the deposition of Captain Silva be intro­
duced in evidence, and that deposition was in fact introduced as "Court" s 
E>c 111 , the inference that at least that member's vote was influenced by 
this illegal evidence is inescapable. His vote may have turned the scale 
against accu5ed on the issue of intent. The record of trial established 
beyond question that, as to the finding of guilty of desertion, the 
illegal evidence introduced in this case injuriously affected the 
substantial ri~ts of accused (A'il 37). The error does not vitiate the 
finding of guilty of the offense of absence without leave which is 
necessarily included in the court's findings (CM 242082, Reid). 

ll. The court was legally constituted. Other than noted, no 
errors injuriously affecting the substantial rights of accused -were 
comni tted during the trial. In the opinion of the Board of Review the 
record of trial is legally sufficient to support only so much of the 

·findings of guilty as involves findings that at the time and place 
alleged accused absented himself without proper leave from his organi­
zation and remained so absent for the period alleged, in violation of 
Article of War 61, and legally sufficient to support the sentence. 

' ' 

Judge Advocate. 

MTO 6543 1st Ind. 
Branch Office of The Judge Advocate General, MTOUSA, APO 512, U. S. Army, 
14 May 1945 •. 

TO: Commanding General, MTOUSA, APO 512, U. S. JtnnY• 

1. There is transillitted herewith for yoi.ir action under the fifth 
subparagraph of Article of War 5~, the record of trial by general court­
martial in the case of Private Jack Thacker (7 004 530), casual attached 
385th Replacement Company, 6th Replacement Battalion, 1st Replacement Depot,· 
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MTO 6.543, 1st Ind. 
14 :May 1916 (Continued). 

' 
together with the ·opinion of the Board ·of Review that the record of trial is 
legally suffii;:ient to Su.pport only so much of the findings of guilty as 
involves findings that at the time and place alleged accused absented himself 
without proper leave from his organization and remained so absent for ti,he 
period alleged, in violation of Article of War 61, and legally sufficient to 
support the senMnce. I concur in the opinio~ or the Board of Review and 
recommend that so much of the findings of guilty of the Charge and its Speci­
ficatioti. be vacated as finds ac.cused guilty of an offense other than absence 
without proper leave from his organization, at the place and on the date 
alleged, and for. the period alleged, in· violation or Article or War 61., and 
that all rights, privileges,· and property of which accused has been deprived 
b;Y virtue of the findings so .vacated be restored. · 

2. There is transmitted herelf:i.th a form of a'ction designed to cam­
the foregoing recommEmdation into effect should it meet with your approval . .-. .. . 

HUBERT D. HOOVER 
. Colonel, J.A.G.D. 

-Assistant Judge Advocate General_ 

2 Incls. 
Incl. 1 - Record or trial, MTO q.543 
Incl. 2 - Draft of action 

(Findings ncated. in part in accordance with recommendation of 
Assistant Judge Advocate General. GCl.D 76, vro, 17 lily 1945) 



Branch Office of The Judge Advocate General · 
with the 

Mediterranean Theater of Operations, u. s. A:rmy 

Board of Review 

MTO 6637 

UNITED STATES ) 
) 

V9 ) 

) 
General Prisoner WERNER E.· ) 
SCHMIEDEL, formerly Private, .) 
7 041 115, 403d Replacement ~ 

APO 512, U. S. Army, 
26 May 1945. 

ROME AREA, MEDITERRA.NEr..N 
THEATER OF OPERATIONS 

Trial by G.C.M.; convened at 
APO 794, U. S. A:rmy, 26 March 
1945. 
SCHMIEDEL: Death. 

(5~) 

Company, 18th Replacement ) . 
Battalion, 2d Replacement Depot, ) 

ADAMS: Dishonorable discharge 
and confinement for li!'e. 

and Private JAMES w. ADAMS ) 
(6 956.616), Company M, l57th ) 
In.fantry Re~nt, 45th Division. ) 

U. s. Penitentiary, Lewisburg, 
Pennsyl vani~. 

. REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, _Judge Advocates. 

1. The record of trial in the case of the persons named above has been 
examined.by the Board of Review. 

2. Accused were jointly tried upon the following Charges ·and Specifi-
cations a · · 

. . . 
CHARGE I: Violation of the 92d Article o!' War. 

Speci.fication: In that General Prisoner Werner E~ Schmiedel, 
!onnerly Private, 403 Replacement Company, 18th Replace­
me;nt Battalion, 2nd Replacement Depot, a.:q.d Private James 
W. Adams, Company <M, 157th Infantry, 45th Division, 
acting jointly and in pursuance o!' a' common intent, did, 
at. Rome, Italy,. on or about 10 October 1944, with malice 
afore-thought, ·wilfully, deliberat-ely, feloniously, 
unlawfully and with premeditation, kill one F.olo. Ferretti, · 
a human being, by shooting him with a pistol. 



(60) 
CHARGE II: Violation of the 93d Article of War. 

Specification 1: In that General Prisoner Werner E. Schmiedel, 
formerly Private, 403 Replacement Company, 18th Replacement 
Battalion, 2nd Replacement Depot, and Private James W. 
Adams, Company M, 157th Infantry, 4.5th Division, acting 

·jointly and in pursuance of a connnon intent, did, at Rome, 
Italy, on or about 10 October 1944, by force and violence 
and by putting them in fear, feloniously take, steal and 
carry away from the persons of Eolo Ferretti, Camillo 
Bocchini, Antonio Ferretti and Alfredo Venanzoni, money 
and personal papers of some value, the property of the 
said Eolo Ferretti,.Camillo Bocchini, Antonio Ferretti and 
Alfredo Venanzoni. 

Specification 2: In that General Prisoner Werner E. Schmiedel, 
formerly Private, 403 Replacement Company,. 18th Replacement 
Battalion, 2nd Replacement Depot,·and Private James w. Adams, 
Company M, 157th Infantry, 45th Division, acting jointly and 
in pursuance o~ a coillIIlon inte?ft, did, at or near Capua, Italy, 
on or about 17 J)eptember 1944, by force and violence and by 
putting him in fear, feloniously take, steal and carry away 
from the person and presence of Sergeant Stefan Pawluk, an 
automobile, one wallet, 18,000 lire, one Egyptian pound 

. sterling, one wrist watch, two rings, three gold chains, 
four gold coins, one cigarette case, one cigarette holder, 
and one pistol, of a total value in excess of fifty dollars, 
property of the said Stephan Pawluk. · 

ADDITIONAL 

CHARGE I: Violation of the 93d Article of war. 
Specification l:" ·In that General Prisoner Werner E. · Schmiedel, 

formerly Private, 403rd Replacement Company, 18th Replacement 
Battalion, 2nd Replacement Depot, and Private James W. Adams, 
Company M, 157th Infantry, 45th .Division, acting jointly and 
in pursuance of a connnon ·intent, did, at or near Sparanise, 
Italy, on or about 7 September 1944, by force and violence and 
by. putting him in fear, feloniously take·, steal and carry away 
from the person of Salvatore Starace, 125,000. lire, the . . 
property of the said Salvatore Starace. 

Specification 2: (Nolle proseqlli.) 
J 

Specification 3: In that General Prisoner Wern&r.Jl;. Schmi.edel, 
formerly Private, 403rd Replacement Company f l!Jth Replacement 
Battalion, 2nd Replacement Depot, and Private James w. Adams, 
Company M, · 157th Infantry, 45th Di vision, actiq.g jointly and 
in pursuance of a connnon intent, .did, at or ne~ Formia, Italy, 
on or about 17 Septembe~ 1944, .by !orce and.violence an4 by 
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putting him in fear,~.feloniouslY take, .steal, and carry 
away from the person o.f Private first class Willie L. 
Traughber, a military police brassard. and a pistol, of 
some value, property of the said Private .first class 
Willie i,. Traughber. 

(61) 

Specification 4: In that General Prisoner Werner E. Schmiedel, 
formerly Private, 403rd RepJacement Company, 18th Replacement 
Battalion, 2nd Replacement Depot, and Private James w. Adams, 
Company M, 157th Infantry, 45th Di vision, acting jointly and 
in pursuance of a common intent, did, at or·near Formia, 
Italy, on or about 17 September 1944; by putting him in fear, 
feloniously take, steal, and carry away .from the person of 
Serge?-nt Donald. Tinkpam, a military police brassard; and a 

· pistol of some vaJ,.ue, property of the said sergeant Donald 
Tinkham.· 

Scbmiedel was also tried upon the following Charge and Specification: 

CHARGE II: Violation of the 6lst Article of War. 

Specification: In that General· Prisoner 11erner E. Schmiedel, 
formerly Private, 403rd Replacement Company, 18th Replacement 
Battalion, 2nd Replacement Depot, did without proper leave, 
absent himself from his station at or near Aversa, Italy, . 
from.on or a~ut 2 Septembe:i; 1944 to about 3 November 1944. 

A nolle prosequi was entered with respect to Specification 2 ·of additional 
Charge I. Each accused pleaded not guilty to and was found guilty of the 
original Charges and Specifications and additional Charge I and Specifica­
tions 1, 3 and 4 thereunder, and accused Schmiedel pleaded not guilty to and 
was folllld guilty of additional Charge II and its Specification. All members 
of the court present concurred in the .findings of guilty of original Charge 
I and its Specification. No evidence of previous convictions was introduced. 
Each accused was sentenced to be hanged by the neck until dead, all members 
of the court present concurring. The reviewing authority approved the sentence 
as to each accused . and f'orwarded the record of trial for action under Article 
of Viar 48. The confirming authority, the Commanding General, lv1editerra."1ean 
Theater of Operations, on 21 April 1945, confirmed the sentence as to e3ch 
accused and forwarded- the record of trial for action llllder Article of i'far 5o~. 
On 21 May 1945 the confirminc authority, the Cormnanding General, Uedi tcrrar:can 
Theater of Operations, in the case of Private James W. Adams only, co;re11utea' 
the sentence so con.finned to dishonorable discharee, forfeiture of all ;_>ay 
and allowances due or to become due, and confinement at hard labor for the 
term of his natural life, designated the 11 Uni ted 'States 11 Penitentiary, I.eYi~:J­
burg, Pennsylvania, as the place of confinement and suspended the order 
directing execution of the sentence as commuted pending review under Articl~ 
of War 5~. · · 

. 3. The evidence for the prosecution shows that on 2 September 1941.i 
accused Schmi.edel was a general prisoner in confinement at the Disci?lin~x~r 
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Training Stockade, Peninsular Base Section, about two miles south oi' Aversa, 
Italy. He was formerly a private and a member of the 403d Replacement Company, 
18th Replacement Battalion, 2d (Replacement) Depot. On 2 September accused 
Schmiedel left' the stockade without authority ~d did not return. (R. 8-10, 
103; Ex. l) He was apprehended at Rome on 3 November 1944 (R. 73-75). 
(additional Charge II and Specification). · 

Accused Adams was a private and a member of the 157th Infantry, 45th 
Division (R. 103). Schmiedel was taller than Adams who was of a stouter 
build and blond (R. 22,24,49,52,54,57). Schmiedel at times used the name 
of Robert or Roberto Lane, and Adams was also kno?l!l as "Jim" or "Jimmie" (R. 
69s74,97,98). Admitted in.evidence were two photographs which, it was stipu­
lated, were "pictures ·of Private Anthony- Tavolieri who was killed on a previous 
o~casi:on" (R. 39; Exs. 2a,2b)~ · · 

About 2000 hours 7 September 1944, in the ~cinity of Sparanise -(Italy), 
Salvatore Starace of Naples, Italy, and six passengers were driving to~ard 

"Rome when a vehicle, larger than a "jeep", .passed Starace and cut in front of 
him. Someone, by means of a flashlight, _indicated that he was to stop. 
Starace drove on but stopped after the vehicle again passed and·stopped,in 
front of him. (R. ll,13,14,16,17 ,19) Tavolieri and both accused got out· of · 
the car in front and went to Starace' s vehicle. Tavolieri and Adams wore 
mill tary police brassards and Sc:\imiedel wore the stripes of a sergeant. Each 
of the three had a Maus,er pistol. (R. ll,13-16,17-20) They asked Star~ce-and 
a passenger named Gennaro Di Domenico of Naples for their permits, and.examined 

.them. Tavolieri searched Starace, took 125,000 lire from his possession.and 
gave the money to. Sohmi'edel. Tavolieri .then took 5,000 lire from an Italian 
soldier who was another of Starace 1 S passengers. While Tavolieri was.searching 
the men; Schmiedel an4 :A.dams were pointing their pistols.at them •. The personal 
papers were returned to the owners thereof' and Tavolieri and both accused 
then departed. (R. 11-20) Starace testified that when both accused were 
pointing their pistols at him he felt "Demoralized; dead aild ~ve" (R •. 13). 
Both Starace and Di Domenico identified Adams and Schmiedel at the.trlal (R. 
l0,11,18). '(Specification l, additional Charge I). · : ".< · · 

,t \ 

. 1About 1730 hoUrs 17 September 1944 Serg~ant Stefan Pawluk,/ ll Corps, . 
driver !or a General ,Anders or the Polish Army, 'W'llS driving a Cadillac automo­
bile toward Rome. Beyond Capua, a vehicle occupied by''·"five American sqldi~rs" 
passed Pawluk, pulled up in front oi' him and made him stop. (R. 21,99) ·In . 
the, vehicle, which was "somewhat larger than a _jeep•, were both ·accused, · 
Tavolieri, Giovanni Cito, who ~ an Italian boy 16.years of age, and a man . 
named "Joe" (R. 22,97-99). Tavolieri, who had a li~tenant•s bar·on his cap, · 
and "Joe" went to the Cadillac. Both were armed;. ·Tavolieri ordered Pawluk to 
get out of the car and when the latter refused, ·Tavolieri became very ,uigry, · 
"put a bullet in the chamber" .and pointed the "gun" at him. (R. 22,99) 
·Finally Pawluk got out· and entered t.he other vehicle which was then driven away. · 
Both accused· and Cito were in this machine and Tavolieri and "Joe" followed · 
behind in ·the Cadillac. (R. 22,23,99)- Adams kept. a revolver.pointed at. 
Pawluk's chest. The two cars proceeded !or eight. or ten kilometers and then.:· 
.turned.off into the co1lntry and stopped •.. (R. 2.3) Pawluk testified that .thEH 
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. 't>J) 
driver of the vehicle in which he was forced to ~ide was not in court. Tris 
driver got out· and came around to where Pawluk was sitting. P.e took from 
Pawluk's possession, among other articl~s, a gold watch, two rin8s, three 
chains with crosses thereon, four pounds in gold, one pound Egyptian paper 
money, 18,000 lire, and a cigarette holder. (R. 24,27,28) A Smith and Wesson 
pistol which beloneed to Pawluk was in the Cadillac (R. 26,27). Adams then. 
left the vehicle and the driver told Pawluk to get off. When Pawluk refused 
the dri. ver .shoved him out of the car. Both Adams and the driver were holding 
revolvers close to ·his head. (R. 24) They ordered him to go toward some bushes 
and the driver tried to ld.ck him. Adams kept his revolver at the chest of 
Pa,vluk who started to walk slowly backward. Ada'Ils and the driver followed and 
struck him four times on the chest with their revolvers. When he reached the 
bushes Pawluk stopped and the driver seized him by the arm and indicated that 
Pawluk was to turn around. Pawluk pulled away. Adams and the dri. ver exchanged · 
revolvers and·Adams then started to go around Pawluk's left side. Pawluk 
pleaded with them to spare his life and went down on his hands and knees. (R. 
25,26) Suddenly Pawluk ran aWa.y in a zig-zag manner. At least six shots were 
fired at him by Adams and the driver as he ran and he heard the bullets pass 
him. (R. 26,27) Pawluk identified Adams at the trial (R. 21) but could not 
definitely identify Schmiedel (R. 21,24,25,27). (Specification 2, original. 
Charge II). 

About 20JO hours 17 September 1944 Sergeant Donald Tinkham and Corporal 
Willie L. Traughber, both of the . .52d Military Police Company, were patrollin:g 
a highway from Formia to Rome as the result'of a certain report which had been 
received (R. 28,29,35,36). When a weapons carrier passed they 11fiagged it 
down" and it stopped. When Tinkham and Traughber reached the vehicle they saw 
Tavolieri. who was dressed· as a lieutenant and who had what appeared to be a 
.4.5 caliber pistol in his hand. He was wearing a military police brassard. 
There were five men in the vehicle, all dressed as American soldiers, and a 
"tommy gun" was on the floor. (R. 29,30,34,36,37) Tavolieri asked 11what was 
up" and Tinkham said "'That's what I am asking you"'. Tavolieri then said 
that he "was MP's escorting troops from Rome to Naples". (R. 30) Suddenly 
Ada.ms placed a 11 gun11 at Traughber's back and "Lane" (Schmiedel) put a "gun" 
in Tinkha.Iil's. back~ Tavolieri stood up in the weapons carrier balding a different 
pistol in his hand and told Tinkham and Traughber that they would not get hurt 
if they did not move.. Adams ·then took Tinkham's .45 caliber pistol,, brassara.,, 
flashlight and ammunition, and Traughber 1s pistol,, holster, brassard and white 
line. (R. 30-34,36-39) When the 11 guns 11 were in their backs Tinkham, according 
to his testimony, felt "gone" and thought that be and Traughber would be shot 
(R. 32), and Traughber, according to his testimony, was nervous and .frightened 
(R. 37). Tinkham told Tavolieri that he (Tinkham) was to go home ·on rotation 
in two days and that he 11would like to, take the boat". Adams, who tOld 
Tavolieri.that the two military policemen would not tell the truth, ordered 
Tinkham and Traughber "to get our ass on the back end o.f the weapons carrier· 
and.go .for a ride". (R. 32) Tavolieri said '"I must be getting soft hearted 
i'--** I am going to let them go'" (R. 37). He told Adams and Schmiedel to fix · 
the "bikes". of the two men so that they could not be operated, and both , 
accused went to the machines. Three shots were fired and after the two accused 
returned the weapons carrier was driven away. Two of the tires on Tinkham' s 
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machine were "shot down" and one of Traughber•.s. The aerial and radio on 
Traughber•s machine were also broken. (R. 32,37) Both Tinkham and Tr~ughber 
identified Schmiedel and Adams at the trial (R. 28,29,35,36). (Specifications 
3 and 4, additional Charge I). · 

About 2030 hours 9 October 1944 accused Schmiedel and Adams entered a 
wine shop· or restaurant at 223 Via Principe Amedeo, Rome. Maria Ferretti, 
her·husband (Eolo Ferretti) and her father-in-law, Antonio Ferretti, were 
·present. Schmiedel was dressed as a military police sergeant and Adams was· 
dressed as an ordinary soldier. Both had 11guns 11 in thei.r hands. They pointed 
at the padlocked cash drawer behind the counter and Schmiedel pulled the handle. 
After remarking that some glasses were dirty they departed. (R. 62,65,66) 

. On 10 October 1944 General Prisoner Robert F. Hundley met Schmiedel and 
Adams in Rome and Adams offered him a place to sleep. . The three started to 
go to the house occupied by both accused. ·(R. 39-41.) Schmiedel was armed 
with a .38 caliber pistol and Adams had a 11birrettin. Shown a .38 caliber 
Smith and Wesson revolver (later admitted in-evidence as Exhibit 4), Hundley 
testified that this weapon,was similar in .. appearance to the one Schmiedel had 
that evening. (R. 42) Both accused were sober (R. 43,45). They said they 
wanted some money and decided to go to the wine shop at 223 Via Principe 
Amedeo and "hold it up". They asked l!undley to stand outsiC.e the door (R. 41) 
but he said he did not wish "to get in any trouble" (R. 42). Accused entered..,. 
the shop and Hundley went up the street. When Hundley was about a block away 
from the.wine shop he heard one pistol shot fired in the direction of the 
shop. (R.· 42,45) When Ifuildley saw accused the next morning Adams asked him 
where he went and said they_ 11 got $1511 (R. 43). . -

. When accused entered the wine shop, about 2030 hours 10 October, the · 
following persons were present: Antonio Ferretti, his son Eolo Ferretti (the 
deceased) who was 44 years of age and had two children, Eolo' s wife Maria, 

I • 

Libero Galieti, Alfredo Venanzoni, Pasquale Romano, Camillo Bocchini and 
Pietro Bonza (R. k7,51,52,56,60,6J,66). Both accused were armed (R. 57,61, 
62,65,.66) and Scllmi.edel wore a military police arm band and sergeant's stripes 
(R.·50,52,53,60). Adams remained in front of the closed door and Schmiedel 
came forward with a pistol in his hand. H'e ordered those present to put· up 
their hands, forced them to line up in front of.the ice chest, and pointed 
his pistol at them. Antonio Ferretti was·on the opposite side of the room. 
sChmiedel ordered the people to show th~ir documents and to throw their wallets 
on the table. Adams came forward and began to take the wallets and the money 
therein. (R. 48,52,53,55-57,60,61,66) Antonio Ferretti, who thought accused 
were actually military policemen, told the others "'Boys, show them your 
documents•n· (R. 60,66) and said "'Oh, they are nice .boys1" (R. 53). When one 
of the men took out his wallet. "a few hundred lire notes.showed" and Adams 
snatched the wallet from the man's hand "like a rapacious birdn. When 
Antonio observed Adams' action he said to Schmiedel '"Now,; look here Sergeant, 
you don't want documents; its money you are after"'· . (R. 61) Schmiedel went 
over to Antonio and told him to produce his pocketbook. Antonio replied 
"'What am I going to give you? I have no money or documents'" (R. 67) •. 
Schmiedel, who was holding in .his left hand "the big gloves of the military · 

·policemen" (R. 61), slapped Antonio with the. gloves on the left side of his 
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face (R·. 47,51,53,60,67). At this moment Pasquale Romano turned and "looked 
as if to reproove this action" (R. 51,53,55,ql). Schmiedel jumped to.the 
middle of the room and fired one shot. The bullet grazed Romano's head and . 
struck Eolo Ferretti in the abdomen. (R. 49,51,53,55,51,58,61,64,61) Eolo, 
who had his hands in the air when he was hit by the bullet (R. 67), screamed 
and fell to the f"°.1tOor. Camillo Bocchini tried to help Eolo arise but he was 

· forced to ·let hi~ go "when the pistol was waved in my face". Antonio went 
over and put his hand on his son Eolo but Schmiedel pulled his hand away. 
(R. 49,53,51,61,61) Adams then seized the remaining money and wallets which 
were on the table, put them in his shirt, and both accused, holding their 
weapons in their hands, backed to the door and ran out of the shop (R. 49,54, 
57,58,61,63,61). Accused did not succeed in obtaining Antonio's wallet (R. 
6J). When shown a· .38' caliber Smith and Wesson revolver (Ex. 4), Galieti, 
Bocchini, Venanzoni, Antonio and Maria ·Ferretti testified that it was similar 
in appearance to that which Schmiedel had in his possession that evening (R. 
48,55,58,61,62,68). Galieti 1 s wallet containe4 papers, photographs and 5,500 
lire (R. 48-50) and Bocchini!s contained 8,700 lire, his identity card, photo­
graphs and other documents (R. 53,54). Venanzoni's pocketbook contained, 
among other articles, 2,300 lire (R. 58), and in deceased 1s wallet were his 
identity card, photographs, papers and 50,000 lire (R.,68). Galieti, Bocchini 

. and Venanzoni testified that they were afraid when the pistols were· pointed 
at them (R. 48,54,.57). Antonio and Maria Ferretti and Venanzoni identified 
both accused' at the trial (R •. 56,61,65). Galieti.identified Schmiedel but 
testified that he did not remember.Adams (R. 47). Bocchini also identified 
Schmiedel (R. 51,52). 'Although he "didn't notice" Adams (R. 52), h& testified 

·that .Sclmrl.edel's companion was not as tall'.as Schmiedel, was stouter and -
blond (R. 52-54). Eolo Ferretti died about 2300 hours, 10 October (R. 87). 

- . 
About 12 October 1944 Fausta Piva of 7 Via Equizia, Ror:i.e, first met 

Schmiedel, whom she knew as Robert Lane. Schmiedel lived at her house. She 
met Adams about 15.or 16 October and both accused spent that night in her 
home. The following morning after both accused departed; the woman cleaned 
the room and found several articles therein which she identifred at the trial. 
She testified that Schmiedel had brought the articles to the.house. Shol'lll a 
Smith and Wesson .38 caliber revolver (Ex. 4) she fur~her testified that she 
had seen the weapon in Schmiedel 1s possession. (R. 69-13) At the trial 
Galieti and Venanzoni identified certain articles found by Faus ta Pi va as 
being in t.lieir respective wallets on the evening of 10 October, and deceased's 
wife, Maria, identified other articles found by Fausta Piva and testified that 
they were in her husband's wallet. The various articles were admitted in 
evidence. (R. 48,49,58,68,71,72; Exs. 5,6,1) 

On the morning of J November Agent .. Eugene F. Land, Criminal Investiga­
tions Division, stationed at Rome, was looking in Rome for· a man named Roberto 
Lane. Schmiedel passed Land on the street and.Land looked at a photograph he 
had of Lane and recognized him to be Schmiedel. He followed Schmiedel into an 

· establishment known as Rocky's bar where Land took out his "gun" and ordered 
Schmi.edel to put up his hands. · Schmiedel did so and when Land searched his 
person he found under his jacket a loaded .38 caliber Smith and Wesson 
revolver. Land arrested him. (R. 73-75) The revolver was admitted in 
evidence at_ the trial (R. 97; Ex. 4). On.17October1944 Doctor Giovanni De 

\ . 
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Vincentiis of Rome perfonned an autopsy on the 1 body of deceased (Eolo. 
Ferretti) (R~ 77,78). He found a bullet wound, the point of entry: of which 
was bet~7een the eighth and ninth ribs. ·The bullet was found in the body. 
The bullet caused a rupture of the spleen and left kidney.and an internal 
hemorrhage which resulted in death. (R. 78,79,86) The fatal bullet was 
identified b;y: Doctor De Vincentiis at the tri~ (R. 79) and it was admitted 
in evidence (R. 84; Ex. 10). 

On 10 December 1944 Agent Henry L. Manfredi,. Criminal Investigations · 
Division, fired three test bullets from the .38 caliber Smith and Wesson 
revolver (Ex. 4) which was taken from Schmiedel (R. 89,90). ·Agent John 

· Kri tko, Criminal· Investigations Di vision, Provost Marshal General's (MTOUSA) 
office, testified that he was a firearm technician, that for six and a half 
years he was a member of the identification section of the.Ohio State Bureau, 
that he had received Army training on fireann identification and had con­
ducted over 134 firearm identification tests (R •.. 92). 'He had studied. the 
Smith and Wesson revolver (Ex. 4) and had niicroscopically examined the fatal 
bullet and the three test bullets fired by Manfredi.·. He testified that in 
his opinion the four bullets "were all fired from the same weapon". (R. 93, 
94) Kritko also fired.two bullets from Exhibit 4 and.found tl1at the two 
bullets "compared with the evidence bullet" (R. 94,95). He further testified 
that in his opinion t.tie fatal bullet was fired .from the .38 caliber Smith 
and Wesson revolver (Ex. 4) and that there was no possibility that his.con-
clusion was erroneous (R. 95).' · .. · · .. 

Major Willard L."st.obaugh, Field Artillery,·Head~arters, :Mediterranean 
Theater of Operations, investigating officer, testified that on 16 March 
1945 he interviewed accused Adams• Schmiedel was present at the time. Witness 
read Article of War 24 to both accused and Adams said he would like to make 
a statement •. Witness explained the 24th Article of War to Ada,ms, ·informed 
him that any statement he made would have to be voluntary in character and 
that if he did make a statement it could be used against him. Adams then 
made a statement, signed it in witness• presence •. The· statement was identi­
fied by Major Stobaugh at the trial and was admitted in e'Vidence only as 
against accused Adams; over the objection of the defense. (R. 130-134; Ex. 
15) It was as follows: 

"I Pvt James w. Adams ASN 6956616 Co M l.57th Inf 45 Div • 
. APO #4.5 have been warned of my rights under the 24th Article 
of war by the investigating officer Williard L. Stobaugh, 

. Maj F.A. ASN. 0-357196 and without threats or p'romi.ses, 
durress or coercion, and knowing that any thing that I may, 
Say-may be used against me, do hereby make the following . 
Statement; one night Lane and I were drinking ~n a rest(a)urant 
and Lane told me he was broke and needed Some money. So we · 
decieded'to go out and rob an Italian Some Where. As we were 
walking along the street we Saw a rest(a)urant that we figured 
might have a little money in :i,.t. So we went into the 
rest(a)urant and pulled out our guns. Lane was carrying a 
.• 38 Smith and Weston Revolver. I· had an Itialian Berret(t)a. 
There were about '5 or 6 It!_alians in the rest(a)urant, we 
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were making them ~ine up so we could take their money when 
Lane's gun went off accident(al)ly, the bullet hit the Ice 
box in the back of the rest(a)urant and riccochetted and 

(6?) 

·hit one of the ItaliD.nS that was standing beside iiie. Vfe then 
· left the rest(a)urant with the wallets we had taken from the 

Italians and went. to the house where we stayed. The total 
from all the wallets was a little over $15. 

"After Saying this I have nothing to Say about the other crimes • 
. 15 March, 194511 (Ex. 15). (original Charges I and II and 
their Specifications). 

For the defense Kritko testified that Exhibit 4 was a "single action" 
weapon and that if.it were "cocked back", it would require about three 
pounds of pressure to discharge the revolver·. A "blow" would cause the 
'Weapon to discharge. There was no safety mechanism on. the weapon. Asked . 
if "a blow would set off any gun" Kritko testified in the affirmative. (R. 
120-122) , 

' . Camillo Bocchino, recalled as a witness for the defense, identified a 
photograph of the interior of the wine shop. (Def. Ex. B) and testified that 
he was standing against the ice box and had his hands up in the air when the 
pistol was discharged. · Adams and Schmiedel were in the center of the room at 
the time and Adams was picking up the pocketbooks. Schmiedel.was standing 
near Antonio Ferretti. Witness testified further that he was on Eolo's left. 
"I was here (indicating), then the dead person here, and then Libero Galieti 

. was further on·· (indicating)'!. Pasguale Romano was standing "a .little side• · 
ways" with respect to Schmiedel, -and was not standing near Romano. When 
Romano saw Schmiedel strike Antonio Ferretti with the gloves, Romano turned 
his head. Schmiedei jumped to the middle of the room toward Romano and fired. 
Romano was wounded and Eolo fell to tpe i'loor. Schmiedel then moved further 
into the center of the room and indicated that no one was to move. Adams 

. continued to gather up the pocketbooks and placed them inside his jacket. 
·Both accused-then backed out of the door. (R. 122-124) 

Pasquale Romano testified for the defense that he had seen Schmiedel 
before. Witness identified him at the trial and testified further that he 
did not kno•r Adams 11 very well". · (R. 125) On the evening of 10 October, 
when "they" entered the restaurant, Schmiedel told the people to get up and 
they ·were lined up against the ice box.· Antonio Ferretti, believing that the 
two men were military policemen, said '"These are all nice boys *"~we know 
them'"· (R. 126) When Schmiedel slapped Antonio twice on the face, witness 
turned his head. · Schmiedel lunged in witness' direction, pointed his "gun" 
at him and fired. Witness was wounded "lightly" on his left forehead. . . 
Romano further testified that the barrel of the_ 11gun" actually touched witness' 
head. He could not say whether the injury he received was the result of. the 
.barrel hitting his head. Only one shot was fired. · (R. 126,127) 

Doctor Augusto Sbarigia,- a surgeon and a member of the staff of St. 
Giovanni (St. John's) Hospital, Rome (R. 86,124), testified for the defense 
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that he examined a wounded man (Romano) at the hospital on the evening of 10 
October. Witness dictated a statement to his assistant and then signed the 
document. The statement, identified by witness at the trial and admitted in 

, evidence, referred to Romano's injury as follows: '"A ·glance wound caused 
by a firearm on the left forehead region'"· (R. 124,125,129; Def. Ex. C) · 

Doctor De Vincentiis, recalled as a defense witness, testified that the 
fatal bullet entered deceased1 s body on the front left side and, "slightly 
inclined downwards", proceeded toward the back. It was found in the muscles 
of the lumbar region, in the side of the backbone, between the second and 
third vertebrae. The point of entry was higher than the place where the 
bullet was discovered. The obtuse angle of declination,·compared with the 
line of the.backbone, was between 45 and 50 degrees. (R. 128,129) 

Accused Adams made an unsworn statement. He stated that on the night 
of 10 December (10 October) he and Schrniedel had been drinking. ·They entered 
one restaurant and then started home with another soldier (Hundley). When 
they c~e to another restaurant both accused entered and pulled out their 
11 guns 11 • The other soldier remained outsi-de. As Adams was taking a wallet 
from one of the men 11the shot went off", and the bullet passed in front of 
Adams who was standing at an angle, "kind of facing the man that was hit". 
The man who was hit seized his side and shouted. Adams picked up the wallets 
which were on the table and both accused departed. (R. 120) 

Accused Schmiedel also made an unsworn statement. · He had been drinking 
rather heavily during the afternoon and early evening of 10 September (10 
October). Schmiedel stated further that 

11we were walking down the street and we decided to go 
.into this restaurant. We came into the restaurant and 
we pUJ.led out the gun, and I was sort of waiting around. 11 

Schmied.el, vrho had obtained the Smith and Ties son revolver that afternoon from 
an English"llan, did not know "the operation of a 38 11 • He was waving the weapon 
around "and somehow it went ·off accidentally". He·. did not know what caused 
the discharge of the revolver, but remembered the man shouting and the firing 
of the shot. II After that we fled". . (R. 130) . 

4. ' It thus appears from the evidence that at the time and place alleged 
accused ·Schmiedel, a general prisoner, went absent without leave from the 
Disciplinary Training Stoc:rnde, Pecinsular Base Section, and remained absent 
until he was apprehended at Rome, Italy, 3 November 1944. The ·evidence is 
legally sufficient, ~s to accused Schmiedel, to support the findings of · 
efillty of additional Charge II a"1.d its Specification (absence without leave 
in violation of Article of 'Jar 61). 

It also thus appears frcm the evidence that at the times and places 
allezed both accused, by the threatening use of fire9-rms and by putting the 
victims in fear, took fro~ the persons of Starace, Tinkham and Traughber, 
the property alleged to belonc to each. The evidence is legally sufficient 
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·to supP,ort the findings of guilty of robbery in violation of Article of War 
93. (additional Charge I, Specifications 1, 3 and 4). · 

The evidence is aiso legally sufficient to support the findings of 
guilty of robbery in the ca.se of Pawluk (Specification 2, original Charge II). 
Although Pawluk definite!y identified Adams, he was not able to identify 
S¢hmiedel with arty degree of certainty. However, Giovanni Cito; the Italian 
witness, testified that Schmiedel was one of the occupants of the vehicle 

· wrich Tavolieri forced Pawluk to enter, and in which the victim was driven 
to the country where he was then robbed at gun point by Adams and the unnamed 
driver. The evidence· shows that Tavolieri, Adams, Schmiedel.and their•com­
panions were on a wrongful joint venture, and that they had ~he common intent 
to cormnit robbery when they forced Pmvluk to stop. his car. It is clear that 
under the circunstnnces Schmiedel was an aider and abettor wi~h respect to · 
Adams, Tavolieri and the driver, who were the more active participants in 
the cornmi.ss1on of the offense alleged. As an aider and abettor Schmiedel was 
clearly cl'.argeable as a principal. 'the few omissions and variances in the 
proof as to the nature of the articles taken wee immaterial.(:MTO 64ll, Steedley 
and ;/illis and authorities cited therein). • 

. . 
With reference to the.original Charge I and its Specification (murder 

·in violation of Article of War 92) an.d the original Charge II and Specification 
1 thereunder (robbery in violation of Article of War 93), it appears from the 
evidence tbat on the evening of 9 October. both accused, .who were armed, entered 
the wine shop at 223 Via Principe Amedeo, Rome, Italy. Schmiedel pulled the 
handle of the cash drawer but the drawer was padlocked. They then departed.·· 
The following evening they told Hundley that they were going to "~old *** upn 
the wine shop. They entered the shop lti.th dra'Wfl. pistols and Adams remained 
at the door while Schmiedel came forward, ordered those present to raise their 
hands and forced them to line up against the ice box. Schmiedel ordered the 
people to show their documents and throw their·wallets on. the table. Adams 
then came forward and began to collect the wailets. and the money therein • 
.Antonio, who was standing.on the other side of the room, thought accused were 
actually military policemen, told the others to produce their docunents and 
said that accused·were '"nice boys'"· ·However, after observing Adams' 
actions JJ1tonio remonstrated. with Schmiedel and said ~hat Schmiedel was not 
looking for documents but for money. Schmiedel then wen~ to .Antonio and, 
asked him for ~is own wallet but the latter replied that he had no money or 
documents. · Schmiedel then struck him tlti.ce in the face with a heavy pair of 
gloves. This incident caused Romano to.turn his head in the direction of 
Antonio. One lti.tness testified that Romano "looked as if to reproove this 
action".,, Vlhen Romano turned his head Schmiedel jumped to the center of the 
room and fired one shot. The bullet grazed Romano's head, struck Eolo Ferretti 
in the abdomen, and Ferretti fell-to the floor mortally.wotmded. There was 
evidence that the barrel of .the gun struck Romano's head. When Bocchini. 
attempted to assistEolo a pistol was "waved" in his face, and when Antonio 
crossed the room and put his hand on his son~ Schmiedel pulled his hand away. 
After the shot was· fired Adams picked up the remaining wallets which were on 
the table and then both accused, holding their pistols in their hands, walked 
ba9kward to the door and ran out of the shop. . Eolo died as the result of the 
bullet wound about 2300 hours, 10 October 1944. The wallets taken were those 
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of I~occhini, Venanzoni, Eolo ::;·erretti and Galieti. 

The following excerpt from the IJanual for Gourts-Hartial, 1928, is 
pertinent: 

• 11IIalice aforethought may exist when the act is unpremeditated. 
It may mean any one or more of the following states of 
mind preceding or coe::-cisting vii th the act or omission by 
which death is caused: iln intention to cause the death of, 
or grievous bodily hann to, any person, whether such person 
is the person actually killed or not (except when death is 
inflicted in the heat of a sudden passion, caused by 
adequate provocation); knowledge that the act which causes 
death will probably cause the death of, or grievous bodily 
harm to, any person, whether such person is the person 
actually killed or not, although such knowledee is acconpanied 
by indifference whether death or grievous bodily harm is 
caused or not or by a wish that it may not be caused; intent 
to commit any felony11 (par. l48a, pp. 163,164). 

There was no evidence whatsoever which indicated that Schniedel, when he 
fired the fatal! shot, acted in .self-defense or under legal provocation, and 
such was not contended by the defense. The evidence indicates that the hands 
of the various victims were raised in the air at the time, and Romano had 
merely turned his head. Schmiedel, in his unsworn statement, claimed that 
the gun accidentally discharged. Accused's contention was a question of fact 
for the determination of the court which decided the issue against him • 
. There was ampl.e basis in the evidence for an inference that 'the weapon was 
fired intentionally and with the purpose to ld.ll. The homicide was without 
legal justification or excuse. Malice was infera~le from the willful, de­
liberate and vicious brandishment and use of a deadly weapon, and from the 
fact that accused was engaged in the intentional commission of a felony, 
namely, robbery. The evidence is legally sufficient to support the findings 
of guilty of murder with reference to accused Schmiedel. 

With respect to accused Adams, the evidence shows that this accused was 
admittedly engaged with Schmiedel in a planned and felonious joint venture, 
namely robbery. Although he did not fire the fatal shot, Adams took an 
active part in the robbery. Holding his pistol in· his hand he came forward 
and began to pick up the wallets which were thrown on the table by the victims • 

. After the shot was fired, Adams' actions effected the successful completion 
of the joint enterprise in that he picked- up the remaining wallets, stuffed 
them in his shirt and, holding his pistol in his hand, backed out the door 
llith Schmiedel who also held a drawn pistol •. Adams was responsible for all 
that Schmiedel did •. 

. 11All.who join in a-common design to commit an unlawful 
.act, the natural and probable consequence of the execution 
of which involves the contingency of taking himan life, 
are responsible for. a homicide committed by one of them 
while acting in pursuance of, or in furtherance of, the 

I . 
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, common design, although not specifically contemplated 
by .the parties" (29 C.J., pp. 1073,1074). 

11If the unlawi'ul act agreed to be done is dangerous, or 
homicidal in its character, or if its accomplishment will 
necessarily or probably require the use of force and 
violence, which may result in the taking of life unlawfully, 
everJ party to such agreement will be held criminally 

·liable for whatever any of his co-conspirators may do in 
·rurtherance of the common design. Accordingly, one person 
may be held liable for the homicidal act of another, where 
such act results from their combined efforts to commit 
robbery" (25 Am. Jur., Homicide, sec. 66). · 

(71) 

The evidence is legally sufficient to support the findings of gui~ty of 
murder with resp8ct to accused Adruns. 

The evidence was. also legally sufficient to~pport the findings of 
guilty of both accused as to the robbery of deceased, Bocchini and Venanzoni. 
Although accused were charged with and found guilty of robbing Antonio 
Ferretti, among others, the evidence affirmatively shows that his wallet was 
not taken. How~ver, the error in the findings in this regard is of. no material 
consequence. 

5. · Accused were not charged with the robbery of an Italian soldier· of 
),000 lire, but evidence thereof was admitted showing that such robbery 
occurred at the same time and as part of the same transaction in which 
Salvatore Starace was robbed, as alleged in Specification 1, additional Charge 
r. Nor were accused charged with robbery of Libero Galieti, although evidence 
was admitted which showed that Galieti was robbed of his wallet containing 
550 lire and other articles, at the same time and as part of the same tran­
saction in which other Italians were robbed, as alleged in Specification 1, 
original Charge II, and Eolo Ferretti was killed, as alleged in the Specifi­
cation, original Charge I. These unalleged acts were separate offenses for 
which accused were not on trial. The general rule as to the admissibility 
of such evidence has been exi)ressed as follows: · 

'~'lhen two or more offenses are part of the same transact(i)on, 
every element of the defendant's conduct in that transac­
tion may be shown for the purpose of illustrating the motive 
or intent in committin& the act wr~ch is the basis of the 
charge. It is essentially res gestae" (Wharton's Crim. Ev., 
Vol. 1, sec. 347, p. 506) • . 

Respectively occurring at relatively the same time and forming part of the 
transactions which are the bases of the offenses charged, evidence of those 
unalleged acts· was admissible in each instance to establish the intent and 
motive of accused (MGM, 1928, par~ 112b; Dig. Op. JAG, 1912-40, sec. 395 (7); 
'Wbarton 1 s Crim. Ev., Vol. 1, secs. 346,347; 22 C.J.S., sec. 663). 

6. The defense objected to the admission in evidence of Adams' pre-trial 
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statement, contending that Adams mentioned Schmiedel throughout the statement 
and that an.extra-judicial stateoent made by one accused was not admissible 
in evidence aeainst another joint accused, and also because Adams was in 
"close arrest" when he made the stater:ient. The law member in overruling the 
objection properly stated that the statement would be admitted in evidence as 
against Adams only. Adams was.properly advised of his rights before he made 
the•statement and there is no indication in the evidence that the statement 
was other than voluntacy. The objection by the defense to the admission"in 
·evidence of the document was without merit. 

7. 'The charge sheets show that accused Adams is 23 years of age and 
enlisted 26 December 1939. Accused Sc!nniedel is 22 years of age anci enlisted. 
18 June 1940. Neither accused had prior ~ervice. 

8. The court was legally constituted. No errors injuriously affectine 
the substantial rights of either accused were conunitted during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to suooort the findings of guilty and the sentences. A sentence 
to death or imprl~onment for life is mandatory upon a court-martial upon 
conviction of murder under Article of Vfar 92. Confinement in a penitentiaI"J 
is authorized by Article of War 42 for the offense of murder, recobriized as 
an offense of a civil nature and so punishable by penitentiary confinement 
for more than one year by Section 454, Title 18, United States Code~ _. 
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Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, U. s . .Army 

Board of Review 

mo 6637 

UNITED STATES, ) 
) 

v. ) 
) 

General Prisoner ·wERHER E. ) 
SCINIEDEL, formerly Private, ) . 
7 041 llS, 403d Replacement ) 
Co~pany, 18th Replacement ) 
Battalion, 2d Replacement Depot, ) 
and Private J AiIBS W. ADAMS ) 
(6 956 616), Company M, 1S7th ) 
Infantry Regiment, 4Sth Division. ) 

J.PO 512, U. S. Arny, 
26 May 1945. 

R01lE AREA, MEDITElliWTEAN 
THEATER OF'OPEP.ATIONS 

Trial by G. C .M. , convened at 
APO 794, U. S. Army, 26 M~rch 
1945. . . 
SCilliIIEDEL: Death. 
AD.A.MS: Dishonorable discharge 
and confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

HOLDilIG by the BOARD OF REVIE\'T 

· ·Irion, Sessions and Remick, Judge Advocates. 

(7)). 

The record of trial in the case of the soldiers named above has been 
examined by the Board of Review and held legally sufficient to support.the 
sentences. · 

~ ~~..; Judge AdVocate. 

~~, Judge Advocate. 

. ~~,.Judge Advocate. 

MTO 6637 lst Ind. 
Branch Office of The Judge 1'.dvocate General, MTOUSA, APO 512, u •. S. 'A.z"rq1 ' 

26 May 1945 • 

. TO: Commanding General, l!.TOUSA, APO )12, U. S. Arrrry. 

l. In the case of General Prisoner Werner E. Scbmiedel, formerly 
Private, 7 041 US·, 403Q. Replacement Company, 18th Replacement Battalion, 



(?4) ... :. ;.. .- ... 

!.'.TO 6637, l::;t Ind. 
26 !~ay 1945 (Continued). 

2d ~eplacement Depot, and Private James W. Ariams (6 956 616), Company H, 
157th Infantry Regiment, 45th Division, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legall~ sufficient 
to support the sentences, which holding is hereby approved. Under the 
provisions of Article of '\'far 50ft, you now have authority to order execution. 
of the sentences. 

2. Attention is invited to :tadiograms W 63075, 4 April 1945, and 
W 72599, 25 April 1945, from The Judge Advocate General. concerning this case. 

3. After publication of the general court-martial order in the case, 
ten copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the.record in this case, 
please place the file number of the record in parenthesis at the end of t~e 
published order, as follows: 

(MTO 6637). 

---
{df~d~~ Y.~~J / 

ELLWOOD W. SA..~GENT ~ . 
Colonel, J.A.G.D. 

Acting Assistant Judge Advocate General ~ 

(As to accused Schmiedel, sentence ordered executed. _As to accused 
.A.dams, sentence as cOilllluted ordered executed. GCW 82, Yl'O, 28 May 1945) 
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Branch Office o~ The Judge Advocate General. 
lrith the 

Mediterranean Theater 0£ Operations, u. s •. Army 

APO 512, U. S. A:nrry, 
2 May 1945. 

(75) 

Board 0£ Review 

MTO 6638 

UNITED STATES 

v. 

Private CHARLES H. JEFFERIF.s 
(33 181 343), Company F, 

. . 366th Infantry Regiment. 

) 
) 
) 
) 
) 
) 
) 

92D INFANTRY DIVISION 

Trial by G.C.Y., convened at 
Rear Echelon, 92d Infantry 
Division, 28 February 1945. 
Death • 

REVThW by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advocates. 

------·---
l. The record of trial in the case 0£ the soldier named above -bas 

been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation Qf the 92d Article of War. 

Specification: In that Private Charles H. Jefferies, Compacy­
"F", 366th Infantry, did, at Barga, Italy, on or about 22 
December 1944, with malice aforethought, willfUll.y" deliber­
ately, feloniously, tmlawfully, and llith premedi(t)ation, 

· kill one Alfredo Bechelll, a human being by shooting him 
lrith a rifle. 

CHARGE Ila Violation of the 93d Article of War. 

Specification 1: In that Private Charles H. Jefferies, Compaey­
"F", 366th Infantry, did, at Barga, Italy, on or about 22 
December 1944, with intent to do him bodily ha.rm, comit an 
assault upon Pfc James Livingston, Company 11F",.366th 
Infantry, by shooting him in the leg, with a -dangerous 
weaPQn; to wit, one (1) rifie. 



(96) 

Specification 2: In that Private Charles H. Je£.f'eries, Company 
"F", 366th Infantey, did, at Barga, Italy, on or about 22 
December 1944, with intent to do him bOdily ha.rm, commit an 
assault upon Ptc John B. Walker, Company "F", 366th Intantry, 
by shooting him in the shoulder, with a dangerous weapon, to 
wit, one (1) rifie. . 

Specification 3: In that Private Charles H. Jefferies, Company 
"F", 366th Infantry, did, at Barga, Italy, on or about 22 
December 1944, with intent to do him bodily ha.nn, commit an 
assault upon Pfc Mansee Bonnett, Company "F", 366th Infantry, 
by shooting him with a dangerous -.ee;pon, to wit, one (1) 
rifie. 

Specification 4: In that Private Charles H. Je.f'£eries, Canpa.ny 
"F"; 366th Intantry, did, at Barga, Italy, on or about 22 
December 1944, with.intent to do her bodily- harm, commit an 
assault upon Silvana Bechelli, by shooting her with a danger­
our weapon, to wit, one (1) rif'le. 

Specification 5: In that Private Charles H. Je££eries, Comp8Jl1' 
"F", 366th In!antry, did, at Barga, Italy, on or about 22 
December 1944, with intent to do her bodily harm, co.umit an .. 
assault upon Giaconda Bonini, by shooting her 'with a danger-' · 
our weapon, to ldt, one (1) rifie. 

Specification 6: In that Private Charles H. Je!feries, Company 
"F", 366th Infantry, did, at Barga, Italy, on or about 22 
December 1944, with intent to do her bodily harm, commit an 
assault upon Alda Bonini, by shooting her in the leg ldth a 
dange~us weapon, to wit, one (1) rifie. 

He pleaded not guilty to and was £ound guilty of the Charges and Specifica- . 
tions. No ev.i.dence of prev.i.ous conv.i.ctions was introduced. He was sentenced 
to be hanged by the neck until dead, all members of the court present con­
curring. ·The· rev.i.ewing authority approved the sentence and forwarded the .. 
record of trial for action under Article of War 48. The confirming authority, 

. the Commanding General, Mediterranean Theater ot Operations, confirmed the 
sentence and forwarded the record 0£ trial for action under Article of War 
sot. 

3. · The ev.Ldence shows that ·on 22 December 1944 members ·or a squad 
of Company F, 366th Infantry Regiment, were billeted and living ldth an 
Italian family iii a house at Barga, Province of Lucca {Italy'). The • 
detachment, of which Sergeant Jolm A. Williams ..-as in charge, consisted, 
among others, of Staf'! Sergeant Joe 11'. Wynn, Sergeant-Sterling P. Booker, 
Private First Class lfanaee Bonnett, PriTates Richard Turner, John B. Walker 
and James Livingston, and accused. The Italian civ.i.lians present in the 

· house at about 16.30 hours 22 December included Vittoria Becbelll, her 16 
year old daughter Silnna Bechelli, her small son .Alfredo Beehelli, Giaconda 
Bonini, her infant daughter .Alda Bonini, and Angelo Bertoncini •. (R. 8-11, 
13,19-25,27,29,.30,33-40) About 16.30 hours Sergeant 1fynn heard some shots 
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outside, went to the window to see where they were coming from, and was told 
by Turner that accused was on the side of the· hill, firing his rifle. When 
accused entered ~he building Wynn asked him if he had been .firing, and when 
accused answered a.£firmati vely, Wynn asked him at . what he was :firing. Accused 
replied that ~ was testing his rifie, whereupon Turner said to accused, n •you 
better· watch that stu:f'.t. One of these days I' 11 zero 111:1 60mm mortar on your n. 
(R. 10) Wynn testified that Turner and accused •had a few words", which . 
consisted of 11 just mean talking. One said, 'I'll zero my rifie in on you,' 
and the other one said that he wouldn't do it'" (R. 10,13,14,17). While _ 
accused and Turner were arguing, Sergeant Miller E. Johnson called i'rom the 
command post in reference to his rifie and Wynn went outside to see i.t he 
could .find it (R. 10,17). When he came back to the building accused waa sit­
ting down ·in front ·of the fire with his rifle. Thereupon Wynn took the rifie 
away .from him, not only because of accused's argument with Turner, but also 
because "we never did use our rif'les unless we was going out on post". (R • 

. l0,13,14,16,17) Accused voluntarily gave- bis rif'le to Wynn, who did not have 
to use .force- to obtain it: "I just walked up to him, and he had the rifie 
laying in his lap, and I walked up to him and said, 'Give me the rifle,' and 
reached down and got it out of his lap" (R. 14}. . _ 

Because accused was "getting loud in the house", and was disorderly, 
.Wynn called the platoon leader at the command post,.told him that accused was 
acting queerly (R. lO,J:4,23), and -.as directed to send accused to the command 
post (R. 17,22). Wynn then returned to accused his equipment and his rifie 
(R. 17). Shortly thereafter Williams arrived at the house to take accused 
to the command post (R. ll,22,27). While accused was getting his equipment 
together he had an argument with Private Livingston, "passing a f~ words 
backwards and .forwards", and telling Li T.tngston that "one day he would get 
him" (R. 18,19,22-27). _ Wynn knew of no prior difficulty between accused and 
Livingston (R. 20). Sergeant Booker testified that there were "just some 
things" that accused and Livingston "didn't agree on" and that "they got 
angry with each other, and that is why we had to send him (accused) away" 
(R. 26,27). During the argument Wynn saw accused bring his rifie to port 
arms. Not knowing what accused was going to do, and in order "to get his 
mind off what he was doing", Wynn struck accused and took his rifie .from him 
by force. (R. 14,15,17-19,22,23,27,28) Wynn removed the anmunition alld 
returned the rifie to accused (R. 18), who then lef't with Williams for the 
cmmnand post (R. ll,15,16,22,25,27,28). A few minutes later Williams 
retumed,_s¢Dg that accused had gone on alone (R. 27}. The remaining 
members o:t the squad prepared to eat supper ·and sat down at the table. The 
Italian family was present in the room but did not eat with the troops. 
(R. ll,16,21,25,29,30,34-.36,38) 

I 

Wynn testified that' about half an hour attar accused lett for the 
command post, "just about the time we finished eating supper, 11 _he "saw the 
door ease open. I looked ~' and before I could say aey-thing, Pvt Jefferies 
began to shoot". (R. ll,16) Accused stood in the doorwa.y' and firep. seven 
or ~ight rounds into the room (R •. 25,40). Walker was hit in the chest or 
shoulder (R. 11-13,25,26). Livingston was hit in the arm and in the leg 

·(R. 11-13,18,25,26). Bonnett received a "blast" in the eye and was wounded 
on the back of his leg (R. 21,25). SilValla Bechell.1 was '110unded in both 
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knees and several shots went through her stomach {R. 34,35,11-13,26,38). 
Giaconda Bonini was wounded slightly on the right hip (R. 34,35,38) and Alda 
Bonini, the baby Giaconda was holding in her arms~ was also wounded (R. 34, 
35,38). Vittoria Bechelli's small son, Alfredo Bechelll, was killed. 
Vittoria testified that she thought "the first shot struck him, because when 
I turned my eyes, I saw him laying on the ground. I picked him up, and he 
drew his last breath in my arms". {R. 34,35,39,40) The bullet passed from 
one side of the body to the other and "went through his heart" (R. 35). 
Accused was the only one who fired a weapon (R. 37). Bertoncini testified 
that when accused fired the .rifle witness jumped out of the window and then 
returned to the house when he heard "screams and c.µls for help". There he 
saw "all the wounded people" and Vittoria Bechelli "with her child in her 
arms, dead". (R. 38) After the shooting ended, Wynn went outside and he and 
"the platoon leader went back up the hill to the GP and got Pvt Jefferies" 
{R. 11,12). 

About 1645 hours 22 December 1944, Technician Third Grade Chauncey I. 
Charity, Medical Detachment, 366th Infantry, examined the body of Alfredo 
Bechelll. He testified that the only sign of injury on the child was a 
bullet wound "in the left side, fourth rib, coming it) on the right around 
the fifth rib", penetrating completely through the body. Bleeding had 
ceased, there was no pulse, and the body was lifeless. Charity pronounced 
the baby dead. (R. 7-9) Silvana Bechelli and Giaconda Bonini were given 
aid and "treated by the American medics" (R. 12,35). 

No evidence was introduced by the defense and accused elected to remain 
silent ( R. 41). 

4. ~t thus appears from uncontradicted evidence that at the place and 
time alleged accused shot lfi.th a firearm and killed Alfredo Bechelll, the 
person named in the Specification, Charge I, and that he wounded Privates 
James Livingston and John B. Walker, Private First Class Mansee Bonnett, 

-silvanaBechelll, Giaconda Bonini and Alda Bonini, the persons named in the 
_ Specifications, Charge II, by shooting them with a firearm. 

· The evidence shows that preceding the homicide accused had been firing 
his rifle and that when he returned to the house where he and other members 
of his squad were living with an Italian family, he engaged in an argument· 
with a fellow-soldier who berated him for his carelessness in so doing. A 
noncommissioned officer named l'lynn took accused's rifle away from him but, 

. after being advised that accused was to go to the battery command post, 
returned it to him. While accused was gathering his equipment he became 
involved in another argwnent, this time with Livingston. Accused advanced 
upon Livingston, with his rifle at port arms, and threatened that "one day 
he would get him". Wynn struck accused and took his rifle away from him, 
but shortly thereafter returned it to him, and accused left the house for the 
command post. Approximately half an hour later, while the squad members were 
at dinner and other Italian civilians standing about in the room, accused 
returned to the house, stealthily opened the door and fired seven or eight 
shots into the room. The three soldiers and three Italian civilians, named 
in the Specifications, ·Charge II,. were wounded. From the suddenness and 
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violence of the assaults, and from the use of the firearm, the court was 
justified in inferring an intent by accused to do bodily ha.rm as alleged. 

Alfredo Bechelli, a small child, was struck ·by a bullet which pierced 
his heart and he died a few moments later in his mother's arms. On 
searching for a motive for accused's conduct, the evidence presents a 
reasonable basis for an inference that accused was angered with his fellow 
soldiers and with Livingston in particular because of the arguments that he 
had had with them, and that he returned to the scene with his weapon ready 
to fire, detennined upon revenge. He had previously threatened that "one 
day he would get" Livingston. One shot from his weapon wounded Li vi.ngston 
and one shot killed Alfredo Bechelli, an irmocent bystander. 

"Malice aforethought may exist when the act is un­
premeditated. It may mean any one or more of the 
following states of mind preceding or coexisting 
with the act or omission by which death is caused: 
An intention to cause the death of, or grievous 
bO'dily harm tO';" any person;whetner such person !! 
tfu person acwaITY killea or not" Oirc111, 1928, par. 
!Wa, p. 163; see also Wintnrop 1 s, reprint, 1920, 
p •. 673) (underscoring supplied). 

Neither Turner's threat to "zero" a mortar on accused, nor Livingston's 
exchange of angry words with accused, nor Sergeant Wynn's striking accused 
and forcibly taking his rifle a half hour before the shooting, .. amounted to 
legal provocation or justified his resort to the firearm. It is clear that 
when accused fired ·he was not in danger of losing his life ·or of incurring 

.· serious bodily hann at the hands of Livingston or any other person. 

Malice aforethought is abundantly evident from his apparent anger and 
reseotment,.and the deliberate, wantoh, cold-blooded use of a deadly weapon 
in a deadJ.,y manner. Callous indifference to the life of his victim or 
vicious malice characterized the behavior of accused. The homicide was 
without legal provocation, justification or excuse. Accused was properly 
found guilty of murder as charged (MCM, 1928, par. 148a). 

5. The record contains no direct evidence that the weapon used by 
accused was a rifle, as is alleged in the Specifications. However, the 
evidence does show that the accused left the building with his rifle shortly 
before he fired the shots, and that the shots were fired from a firearm. No 
issue was raised by the defense as to the nature of the fireann used, and 
no objection was raised to references to accused's use of a rifle, by the 
~rial judge advocate in his questions to the witnesses (R. 12,39,40). The 
court could reasonably infer that the weapon used by accused was a rifle, 
but any variance or omission in this respect between the allegations and the 
proof is not substantial and accused could in no manner have been injured 
or misled thereby (AW 37; NATO 696, Pokorney; MTO 5917, Jones). 

6. The charge sheet shows that accused is 2~ years of age and was 
inducted 13 April 1942. He had no prior service • 
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1. The court was legally constituted. No errors injuriously.af.t:ecting 
the substantial rights of accused were committed during the trial. The 
Board of Review is of the opinion that the record 0£ trial is legally 

- sufficient to support the findings and sentence. A sentence to death or im­
prisonment for life is mandatory upon a court-martial upon conviction of 
murder under Article of War 92 • 

• 
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. 
Branch Office of The Judge Advocate General 

with the 
Mediterranean Theater of Operations, u. s •. Arm:y' 

• 

Board of Review 
" 

MTO 6638 

UNITED STATES 

v. 

Private CHARLES H. JEFFERIE.5 
(33 181 343), Company F, 
J66th Infantry Regiment. 

). 
) 
) 
) 
) 
) 
) 

, 

APO 512, U. S. Arar,r, 
2 May 1945 • 

92D INFANTRY DIVISION 

Trial by G.C.M., convened at 
Rear Echelon, 92d Infantry 
Division, 28 February 1945. 
Death. 

---·-----
HOLDING by the BOARD OF REVIEW 

I 
Sargent, Irion and Remick, Judge Advocates •. 

The record of trial in the case of the soldier named above has been 
examined by the Board of Review and held legally sufficient to support the 
sentence. · · 

MTO 6638 1st Ind. 
Branch Office of The Judge Advocate General,· Jll'OUSA, APO 512, u. s. Army, 
2 May 1945. 

TO: Commanding General, MTOUSA1 APO 512, U. S. Army. 

. 1. In the case of Private Charles H. Jefferies (33 181 343), Company 
F, J66th Infantry Regiment, attention is invited to th~ .foregoing holding by· 
the ·Board of Review that the record of trial is legally" sufficient to support 

· the sentence, which holding is hereby approved. . Under the provisions of 
Article of War 5<*, you now have authority to order execution of'\;~ sentence. 

' •' 



MTO 6638, 1st Ind. . 

\ .\ 

b~ra~. 

2 May- 1945 (Continued). 

, 2. A.ft.er publication of the general court-martial order. in the case, 
?line copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the record in this case, ' 
please place the file number of the record in parenthesis at the end of the 
published order, as follows: · 

(Yl'O 6638). 

HUBERT D. OOOVER 
Colonel, J~!.G.D. 

· Assistant Judge Advocate General 

(Sentence. ordered executed. GC!I) ~4, Jll'O, 22 Jun 1945) 



Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations,, U. S. Army 

APO 512, U. S. Arnry, 
11 May 194.5. 

Board of Review 

MTO 6640 

UNITED STATES ) 
) 

v. ) 
) 

Private HENRY W. NELSON' ) 
(35 726 029), Company A, 37lst ) 
Infantry Regiment, and Private ) 
JOHN T. JONES (38 315 973), ) 
Battery B, 599th Field Artillery ) 
Battalion. ) 

92D-INFANTRY DIVISION 

Trial by G.C.1l., convened at 
Lucca, Italy, 17 March.1945. 
As to eaeh:· Death. 

REVIEW by the BOARD OF REVIEW 

Sargent, Irion and Remiekl Judge Advocates. 
' ; 

----------
1. The record of trial in the case of the soldiers named above has 

been examined by the Board ~f Review. 

2. Accused were jointly tried upon the following Charges and Specifi-
cations: · · 

CHARGE I: Violation of the 92d Article of War. 

Specification: In that Private John T. Jones, Battery "B" .. -
599th Field Artillery Battalion, and Private Henry.W. 
Nelson, Company "A" 37lst Infantry, acting jointly-, and -
in pursuance of a common intent, did, at Massa Maciniai, 

· Italy, e>n or about 29 January 1916, forcibly and 
feloniously, against her will, have carpal knowledge of 
Ireni Rossi Martini. · · 

CHARGE II: Violation of the 93d Articie oi' War. 

Specification 1: In that P.rivate John T. Jones, Battery "B" 
599th Field Artillery Battalion, and Private Henry w •. 
Nelson, Company "A" 37lst Infantry, acting jointly, and 
in pursuance of a common intent, did, at Massa Maciniai, 
Italy, on or about 29 January 1945, by force and violence 



(84) 

and by putting him in fear, feloniously take, steal and 
carry away from the presence of Luigi Decanini a watch, 
two rings, two bicycles, the property of Luigi Decanini, 
value about $70.00. 

' ·. 
Specification 2: In that. Pri. vate John T .- Jones, Battery "B" 

599th Field Artiller,1 Battalion, and Private Henry W. 
Nelson, Company "A" 37lst Infantry, acting jointly, and 
in pursuance of a common intent, did, at Massa Maciniai, 
Italy, on or about 29 January 1945, with intent to do 
him bodily harm, commit an assault upon Attilio Rovai by 
shooting him in the eye with a dangerous weapon, to wit, 
a carbine. ., 

' . 

Each accused pleaded not guilty to and was found guilty of the Charges and 
Specifications. Evidence was introduced of one previous conviction of 

_ Nelson by swmnary court-martial for wrongfully dri v.iilg a motor vehicle· in 
excess of 30 miles per hour speed limit in violation of Article of War 96, 
and of one previous conviction of Jones by summary court-martial for failure 

- to repair at .the fixed time to the properly appointed place for a march in 
violation of Article of War 61. ·Each was sentenced to be hanged by the neck 
until dead, all members'of the court present concurring. The reviewil!.g 
authority disapproved so much of the finding of guilty of Specification l of 
Charge II as to each accused as invol ve.d a finding that the "value of the 

. property alleged therein was in excess of $20.00", approved the sentences, 
and forwarded the record of trial for action under Article of War 48. The 
confirming authority, the Commanding General, Mediterranean Theater of 
Operat1ons, confirmed the sentence as to each accused and forwarded t4e 
record. of trial for action under Article of War 50!. · 

. I I 

'· 

, J •. - The evi.tlence shows that accused Nelson is a member of Company A, 
37lst Infantry Regiment and accused Jones is a member of Battery B, 599th 
Field Artillery Battalion (R~ 31). ·Abou~ 2030 hours 29 January 1945 they 
went to the house of Paolini Minconi at Massa Maciniai, a toWri about four 
and one half miles from Lucca (Italy), ~d asked him for something to drink • 
.As he had nothing to give them, they.asked him to :find something for them. 
Minconi then went with Jones to Lucca and procured a· bottle of 11grappa11 • 

They returned to Minconi 1s house where the accused remained about.15 minutes 
and then left, proceeding in the direction of Lucca. , On the main road t.o 
.Lucca, about half a. mi.le from Minconi 1 s ho.use, was the home of Angelo Martini, 
and about a mile from Minconi's house was· the house of Luigi Decanini. 
Accused Jones had been to Minconi's house once before. (R. 7~10) 

Angelo Martini lived at Massa Maciniai in a household which.consisted 
of himself, his wife Ireni Rossi Martini, his thirteen~year old daughter 
Anna Martini, two sons, one. of whom, Alberti Martini, was six years old, 
and a young boy named Silvio Georgia (R. 10,ll,1J,l4,16,l9,20,23,24). -
Shortly after 2200 hours (R. 13,16) 29 January, whilst the Martini family 
was· sitting downstairs by" the fire, two colored soldiers knocked on the 
door and, when Jngelo asked who was there; one of them replied !11 the Police~ 
•.American Police'" (R. 11112,14,20). Angelo opened the door and.the two 
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soldiers entered. . One was armed with a carbine. One was accused Jones. · 
(R. · 12,14,20) When they indicated that they wanted to go upstairs, Silvio 
took a light and went upstairs with them. In ona of the rooms upstairs a 
ladder led to -.n ·attic room which was closed and locked. Attilio Rovai, a 
next-door neighbor of the Martinis, had so:!lle of his belongings stored in the ·, 

. room. The soldiers said "'Aperta•, 'Aperta•, •open•, •open'",- and when 
Silvio was una.ble to open it fast.enough !or them they fired~a shot into the 
ceiling. (R. 12,14,21,23) Then the soldiers came downst~irs, went back 
upstairs again, and once more retunled to the ground floor: (R. 12). Keeping 
the carbine pointed at Angelo and Silvio the· soldiers pushed them outside · 
the house and "lined them up". At that point Attilio Rovai, who had been 
summoned by Angelo, came to the hous·e and tried to enter. He was "shoved 
outside" and.the soldier with the carbine fired thtee shots at him.as he 
stood on the steps. The _second shot hit Attilio in the eye. He tried to run 
away but the soldier with the carbine caught hold of him, brought him inside 
the house to the room where Irani was and made him sit down. The soldier 
looked at the eye, a?ld said there was "nothing much wrong" with him. (R. 12, 
14,21,23,24) . . 

Ireni had meanwhile remained inside the house with her daughter Anna 
and her son Alberti. Anna .testified that after the shots were .i'ired at 
Attilio he:r mother moved away from the door toward the .fireplace and as she 
did so accused Jones gave Ireni "two slaps in tl'le face because she was 
screaming. This soldiel' gave my.mother another slap and she fell to the 
flpor still screaming". (R. 14121) Ireni.testified that while one of the 
soldiers was firing at Attilio the other one (Jones) . . . · · 

. "had caug~t me and nung me onto the floor. I got up 
·and went over to the fire place with my children, m:r 
little boy and my girl of thirteen. One of the soldiers 
came over to ·me and put his hand. on my leg.· I tried to 
get array, I tfried .. to get out ot his road and he gave me 
a slap in the race·. I then again tried to· get out o.f' 
.his road and he again .gave me a slap in the .face and I 
·fell to the floor. While the soldier pushed me and I 
.fell . to the noor he held his hand over my mouth so that 
I could not scream !or help and my girl ot thirteen 
began to scream .f'or help.. At the same time I found 
nwsel.f' with CJomething cold at my throat~ (R~ 14) •. 

She did not know what this was, but 11it s-eemed.11 u; he'r "like a knife" (R. 1.5). 
The soldier removed the object from her throat, and, Ireni.testifiedt 

"I said don't kill me. The soldier said that he would 
. if I did not let him do 8.8 he wished so I let him do as 
he wished because I was af'raid the soldier would kill me; 
The soldier then took ·my drawers ot.f' and did as he wished 

. with me. When the soldier was finished, he got up, ·went 
to the door and met the second soldier who had the gw;i •. 
He took the gun from the second soldier and the second 
soldier. came into the room. I had ~ot up and was standing 
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beside the table. *** I was so frightened that when he 
came in the room and spoke to me I laid down and let 
the second soldier do as he wished with me. When the 
second soldier was finished, he got up and shook my hand 
and said good-bye and closed the door" (R. 14,15). 

F.ach soldier inserted his penis in her (R. 15). 

Attilio testified that while one of the soldiers was forcing him to 
· sit down in the chair one soldier 

"was on top of the woman .. ( Ireni) and the other one was 
_standing guard. When the first soldier was finished *** 
with the woman, he got up, took the gun off the second 
one and the second soldier went with the woman ***the 
first soldier who had been with the woman lit a match 
and looked at my eye and said· there was nothing wrong 
with my eye also• (R.·23,24). · . · ' 

· Witness managed to leave the house while "one soldier was still ]sing on top 
of the woman" (R •• 24). . · _ . 

Anna te~tified that' when t~ first soldier (Jones) "finished with" her 
mother, he got up, took the carbine from the other soldier and held it_ · · 
pointed at Attilio while the othe~ soldier "went with my mother. When t})is 
second soldier was finished: with 'ITIY mother *** the first soldier wanted 

. to come again with my mother but _the second soldier gave him a push and sent. 
him awaytt (R. 21,22). She testified that by being "with" her mother she 

· meant that. the soldiers were "lying on top of"' her (R. 22). ' 
. . 

The soldiers remained at the Martini house about 15 minutes (R. 13). 
After they had gone Irani looked for the light that had.been burning, but 
was told by her children that one of the colored soldiers had put it out . 
(R. 12,15). Angelo, Ireni and Attilio were unable to identify accused (R. 10~ 
11,13,22). Ireni testified that one of the soldiers at her house that night 
"went by with Paolini (Minc9ni) one daytt (R. 16). Anna Martini, Ireni's 
daughter, identified accused Jones as one vf the two colored soldiers who 
came .to her house. She.testified: "I nad not seen him before but when he 
lit the match to look to the wounded.man's eye, I looked him in.his face and 
I have had his !ace before me all this time". (R. 20,22) 

The evidence fyrther shows that ~n 29 .January_ 194.5 Luigi Decanini was 
in hts house with his wi!e Ida (R. 26,27,29). About 2230 hours, while LUigi 
was downstairs and his wi!e was upstairs in bed, two colored soldiers opened 
the door and- entered the room downstairs. One· of the soldiers was accused ·. 
Jones (R. 26,27). The other soldier pointed a carbine at Luigi and indicated 
by signs that he should go upstairs to his wi!e' s bedroom. The two soldiers 
followed him into _the rooin, and Luigi testified, 

"The soldier that had the carbine made signs for me to 
. take my wrist watch off. The other soldier (Jones) li.tted 
two rings that were on the. dressing table. The soldier , 
with the carbi~e fired a shot into the radio" (R. 27-30). 
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Witness did not give them permission to take the rings "but they toqk them 
just the same". The soldiers left shortly thereafter and Luigi "then noticed 
that there were two bicycles missing" (R. 27,28,30). Ida testified that one 
ring had a value of about $150, the other one from $70 to $80, and that the 
watch cost about $90. to $100 (R. 30). Both Luigi and Ida identified accused 
Jones in court as o~e of the colored soldiers who was at their house (R. 26, 
27,29,30). ' 

About 161.5 or 164.5 hours 30 January 1945 Ireni Rossi Martini was examined 
by Captain Paul M. Lass, Medical Corps, at the 17oth Evacuation Hospital, 
near Lucca. ·Captain Las::i testified that Ireni "had been brought in by the 
MPs the purpose being to find out whether she had been raped and I was asked 
to examine her to tell whether or not there was actual penetration". His 
examination revealed that there was "evidence of violence". He found fresh 
superficial scratch marks, which appeared to have resulted from struggling, 
on the right thigh above the knee, on the right buttock, and on the right 
leg between the ankle and the knee. There were.also newly incurred bruises 
with discoloration of the left upper eyelid •. A pelvic examination was made,· 
which was "negative for gross injury. However, there was evidence of 
occasional.human spermatozoa found in the vaginal secretions". (R. 17;18) . .,,. . , 

" . 
Attilio Rovai testified that the second· shot from the soldier• s carbine 

struck him from the si~e and that he "lost" his eye (R. 23,24).' Ol:i 30 
January 1945 he was_examined at the 170th Evacuation Hospital by Yajor 

· V:emon D. Stephens, Medical Corps,, the eye, ear,, nose and throat surgeon at. 
the hospital. Major Stephens testified that Attilio had a severe avulsion 
of the lef't. eye, the examination revealing a' perforating wo\llld ot the left 
eyeball with partial avulsion of the left lower eyelid. The .condition ot 
the pupil of the eye was such that it was necessary to remove the pupil and 
what was left of the eye and the lower part of the lid. In Major Stephens'· 
opinion the wound had been incurred within the preceding 24 hours and was .. 
caused by a rifie bullet •. (R. 24-26) • · . . - . 

~ ' ' . 
- Each accused made pre-trial 'statements which were admitted in evidence 

over the objection by the defense that each accuaed was not warned ot his· . 
rights prior to the signing of his statement (R. 32,35,43). With regard to 
the statement o:r accused Jones ttie evidence shows that (on .31 December or · 
1 January), about three days after he. had been apprehended at Pietrasanta;, , 
he was questioned by First Sergeant Nicholas F. Piazza and Private First . · ~. 
Class Dominic J. Maglione, both o! Compa.ey c,' lOlst Yilitary Police .Battalion:-:., 

.and a Sergeant Stack (R. 31-33,42). Maglione told Jones that he did not 
have to make a statement or sign anything and that anything he said or did 
would .be held against him (R. 33). No promises or threats were made and 
Jones was in no way coerced.· Maglione testified that he told Jones· at the 
beginning it was not necessary for him to make a statement, and witness 
believed that the ·statement was voltmtarily made. (R. 32,33,42,43) Jones · 
"told the 1'hole s~ory• to Piazza, 1'ho asked him if he d~sired ,to add or 
subtract anything from the statement and Jones 1 stated that there was nothing 
that he wanted taken out and that it was "all right the way it was" (R. 42, 
33). He was then brought before Second Lieutenant E. M.; Elston, Company C, · 
lOlst :W.lita.ry.Poliee B~ttallon, who asked b1.m if he· Understood the statement 
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and Jones answered affirmatively. Sergeant Stack again asked him if he· 
wanted a:ny change to be ma.de in the statement and Jones replied that it was 
as he had made it. He then signed the statement and Lieutenant Elston 
witnessed his signature. The offic&r testified that he did not hear the 
sergeants warn accused of his rights under Article of War 24 but that no 
threats were made, or promises given or force used. (R. 39-41) The state·­
ment of Jones reads as follows: 

"On January 29, 1945' at approximately 1800 hours, I 
picked up a colored soldier in the town of Viareggio 
and took him 1'i th me in my truck toward Pietrasanta. 
On the way we stopped at a bar and·had'a few drinks. 
In the bar, we got to talking and decided to g0 to 
Lucca. After we ·got to Lucca; we could not find any­
thing and then I told the soldier whose name I did not 
know, that I lmew a place where we could get a drink or· 
grappa. We went to a small to1911 to the house of an old 
man who. I knew and ,asked for some grappa. He said tr.at 
he did not have any but knew w~re he could get some •. 
I went 1'i th him to another house and we returned with 
the grappa to his house. We stayed there for about 25' 
or 30 minutes more and then this other soldier; whose 

1 

name I .found is Nelson, left. We went up the. road a 
short distance and Nelson told me to stop the truck. 
He got out· o.f the truck and told me to get out also. 
I told h1m I didn't want to get out because we had to 
get back to camp •. Nelson then said •get out, get out 
you• re going wi tlr me• • Since he had. the rifie, I went 
with him. We went to a house and he knocked on the 

'.door. The person inside said something and then Nelson 
, said,. t0pen the door Peasano• The door :was then opened 

and we went inside. Nelson then chased the men out with 
his rifle-~ After he got them out, he started shooting. 
After he stopped shooting, he crone back into the house. 
I was standing in the doorway and I do not know what . 
·happened lfben he went into the house. In a few minutes, 
Nelson· came out and said •let's go1 • We went to the 
truck and drove off. 

"We went a short distarice up the road and stopped again. 
__ After we stopped he said •Let's go into this house'. 

He pushed on the door andit opened and he said •Let's . 
go upstairs• • We went up stairs and there he said s0me­
thing to the man about the radio and then Nelson fired 

· a shot int,o the radio. Nelson then took a wrist watch 
from the arm of the Italian man. Then he said 1Let' s 
go•. We went downstairs and Nelson told me to take the 
bicycles and put them on the truck. I,'told him that we 
didn't need any bicycles because we couldn't do anything 
with.them. He said •Get them and put them on the truck, 
we can. sell them•. ·we 'then got into the truck and left 

· !or. Pietrasanta •. 
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"We went to the home where the other soldier, Nelson, had 
been staying in Pietrasanta. Here we both took the bicycles 
off the truck and brought them into his house. I then tunied 

· the truck around and went back to my camp" (Ex~ A) • 
• 

With regard to the statement of accused Nelson the evidence shows that 
Piazza, Stack and Maglione, pursuant to information furnished by Jones, went 
to a house where it was believed that Nelson was staying and searched the 
rooms. A carbine hung on the wall in one room. Piazza removed the clip 
and the round that was in the chamber, approached the bed where Nelson was . 
sleeping and pulled the sheet off, telling him to get up and that he was under 
arrest. Nelson replied ''What the hell you want", whereupon Piazza told him 
11to shut up and don't say a word for anything that he said or did would be held 
aghl.nst him". (R• 34,42) Nelson was taken to military police headquarters 
in Lucca (R. 42) and about 2 or 3 (February) was in the 17oth Evacuation · 
Hospital (R. 35) where he made a statement to Piazza which was witnessed by 
Captain Hnat, Medical Corps (R. 34,36). No promises or threats were made by 
either Piazza or Maglione and Nelson was in no way coerced (R. 34,43). Piazza 
testified that "Nelson made the statement of his own free will" (R. 34). 
Maglione testified that he told Nelson at the beginning it was not necessary 
for him to make a statement, and witness believed that the statement was 
voluntarily made (R. 34). Captain Hnat, in whose presence Nelson signed the 
statement, testified that before Nelson affixed his signature the military. 
police infonned him "that he was making a statement and that anything in the 
statement that he did not think was right that he could scratch it out and 
if it wasn't right he did not have to sigri it". After the reading of the 
statement was concluded they asked him if it was all right and if he under­
stood it, and he replied that he understood it and it was all right. Captain 
Hnat was of the opinion that the statement was voluntarily made by Nelson, 
and that Nelson knew what he was doing. (R. 36-.38) The statement of Nelson 
reads as follows: · 

"Jones picked me up.in Viareggio, Italy on January 29th 
.194S·at about dusk. We rode up toward Pi.etrasanta and 
then stopped off at a little wine shop and had a drink. 
Jones asked me if I had to report to my Company and I 
told him that I had no place in particular to go. He 

· told me that he knew sorre pt.ace where we could get a few 
'drinks and I said O.K. let.s go. We went to a little town 
where Jones took me into the home of an old man who spoke 
English. We had a few shots of grappa there and after 
about 45 minutes both of us left. We rode down ,the road 
a bit and then stopped. We left the truck on the road 
and knocked on the door of this second house. They asked 
who it was and I told them 'Police•. A man came to the 
door and I put the rifle in his face. Then anoth~r man 
came outside. This man started toward the stable' and I 
started fireing at.him to scare him. One of the shots 
hit him, th9n I called him back arxi told him to sit down. 
I ·looked at his eye and told him 'Poco Male 1 • In the 
meantime, Jo~es was in the house •.. After Jones came out, 
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he asked me if I wanted somebody, I said yes I don't mind. 
Jones then took my ri.fle and stepped outside. Then I went 
in and satisfied myself. When I got done, I shook her 
hand and went back to the truck.· Then we left. 

"We went up the road again and stopI)ed once more. We knocked 
on the door of the third house and when they ask~d who it 
was, I told them it was the police. A man opened the door 
and· I marched him upstairs to his wife's room. I told him 
that we weren1 t ·going to bother his wife·. I then asked him 
if the radio was Tedeschi or Italian. He said it was 
Italian and that it was 'fini to' • I then fired a shot into 
the radio. ·I went in to-the next room and left Jones in, the 
room.with the radio:''4I took four fiasco ofi.ine and then 

·came back into the other room and told Jones 1 let 1s go• • 
. We went downstairs and I said we ought to take the bicycles. 
Jones then loaded them on the truck. Jones went upstairs 
again and got the man to come down and lock the door. Jones 
and I then got into the truck and left. On the way back to 
Pietrasanta, we stopped and threw the bicycles over a ~liff. - · 
We then went on to Pietrasanta and stopped at the entranc!' 
.to the 599 F.A. area. I pointed out the house that I was 
staying at and left him and went over to speak:"to the guard. 
He went on in the direction of bis camp' (Ex. B). . . . 

Aceused Jones made·the following unsworn statement: 

"I took my truck to Viareggio and there I picked up Nelson 
and we stopped, we went back to Pietrasanta and there we 
went to a bar and had a few drinks of grappa. I said 
lets go on to Lucca so we decided to go the.re. We wen·t · '• 
down to Lucca and went·to the house of an Italian and there 
we asked him. for soine vino. He said that he did not have 
any vino but he might be able to get some grappa so I took 
him to get the grappa. We came back and we had a ff!ff 
drinks and Nelson and I got into . the truck and we started -
back to our camp. We went down the road a bit and we 
stopped along the side of the road. Nelson went into a 
house so I went in with him. I was standing in the door 
way and a man came up and I told him to stop.' He would 
not stop.and I had the carbine so I .fired a shot at him. 
Nelson came out side and told· me lets go and we left. We 

· got into the truck and we went on dO'Wl'l ·the road and we 
stopped again. Nelson got out and went inside the house 
and up the stairs. He said something to the man but I · 

- did not understand what he said. I then went into another 
·room and saw some vino and I ·got six bottles o! v.ino and· 
I 1rent back down stairs. Later Nelson came down the stairs 
and we got the bicycles and put them in the back ot the · 
truck. We then started back to PeitraSanta. We dropped 
the bicycles out on the way backn--cR. 4.5). ' · , 
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Acc•1sed Nelson made the following unsworn statement: 

"We left PietraSanta. First we went to Lucca and we went 
to the house of an Italian to get some vino. We drank 
some grappa. We drank pretty much. After this we went 
do~m t~ Guama and we went into a fellows house and we 
kn< ickeC. on the door and they asked us who was there and 
w~ told them Police and a man came to the door and let us 
in. Another man came· up from outside and we went in the 
house for about 10 or 15 minutes - - I then came outside 
of the house and saw some one running away, I called for 
him to stop - Jones, I fired three shots at him but I did 

. not hit him because he ran. · I then went and got Jones and 
we left. We went on down the road to another little house 
and Jones and I went inside. Jones went up stairs and he 
told me to get the bicycles and put them on the truck I 
told him that I did not see what we could do with them but 
I put them on the truck that is the only thing that I took 
from the house" {R. 44). 

(91) 

4. There is thus direct and positive evidence that at the place and 
time alleged in the Specification, Charge I, accused Nelson and Jones forcibly 
and without her consent had Unlawful carnal knowledge of Ireni Rossi Martini, 
the woman named in the Specification. Pretending to be American military 
policemen accused entered the Martini home and at the point·of a carbine 
forced one of the occupants to help them search through the house. When 
they were unable to enter an attic room one of accused fired his carbine. 
Returning downstairs they forced Ireni's husband and a young Italian boy 
·outside the house and when Attilio Rovai, a neighbor, approached to give aid 
he was fired upon•thrice with the carbine, the second shot wounding him in the 
eye. Jones went to Irani, placed his hand upon her· leg and, as she tried to 
elude him, slapped her-face. Ireni screamed, J,ones slapped her again, and she 
fell to the noor. He placed his hand over her mouth to keep her from calling 
for help and placed a knife or other instrument at her throat. When she asked 
him not to kill her he re.plied that he would unle ss she let him do as he wished. 
Then, because she was afraid Jones would kill her, Ireni: testified that she 
"let him do as he wished". Jones removed her drawers and penetrated.her per­
son sexually. When he 'finished he took the carbine from Nelson wh~ had been 
guarding Attilio, and Nelson ha.d intercourse with Irani. She testified that 
she was "so frightened" that she let him do as he wished with her. Each act 
of intercourse took place in the presence of Attilio and Ireni's son and 
daughter. The testimony of the victim as to th.e fact of penetration and the 
force and violence used was corroborated by the medical evidence. Upon the 
facts and circumstances disclosed,.the court wa,s clearly war~anted in f'lnding 
accused Jones and Nelson guilty of rape as charged. 

·' Ireni did not expressly testify that she resisted to the extent of her 
ability, that her resistance was overcome by force, or that she did not consent 
'to the actual act of intercourse. However, the evidence shows that one of 
accused (Nelson) was armed with a carbine, that he previously fired the weapon 
four times, threatened Ireni's husband with it, and that the weapon was always 
in close proxi.mi ty ~ring the commission of the a_ct. Jones slapped Irani 
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several times, causing her to fall to the noor arid there is evidence that he 
placed.an object at her throat, threatening to kill her unless she submitted 
to him. She did submit and submitted also to Nelson because sh8 was frightened. 
These. facts, together with the'other acts of violence·visit.ed upon the victim, 
justify the inference that she did not in fact consent, and that any- lack of 
or cessation or resistance was attributable to her fear of' great bodily injury 
or death. It is rape, though a female may yield through fear. ·Such being the 
fac~, rape was ·committed (Bull. JAG, December 1942, ·sec~· 450 (9), pp. 36J-.364; 
NATO 3940, Maxey et al; llTO 6436, Mason). · 

Neither ~eni, the victim, nor her husband, nor Attilio Rovai,;~identified 
· accused as the assailants except they described the assailants as colored · 
.American soldiers. Ireni 1s daughter .Anna, however, uneqmvocally identified 
accused Jones and it is abundantly clear from the record that in.fact Jone~ 
and Nelson were the perpetrators of' the crime. Shortly priot" t~reto they"· 
were together at the home of llinconi who had known Jones previously, and who 
saw them set out in the direction of the llartini home. Each accused ill his 
pre-trial statement and in his unswom statement .to the court· admitted he· . 

- was with the other, and Nelson stated that he went into an Italian home· and 
"satisfied11 himsel.t. The other circumstances were similar to those ·related 
by each accused and the in.terence was justified that it was Nelson and Jones 
who nolated Ireni.. ThS court properly found each accused 'jointly guilty of . 
rape as charged. ' · . '·· .. ·.,_ 

' . . . ., .. ' .- ·. 
It also appears wi--th respect to Specification 1, Charge II, that at:';tbe · . 

place and time alleged accused jointly took and carried away a watch,: tll'o: · .: 
rings and two bicycles, the property of Luigi Decanini, the person named. in . 
the Specification, under circumstances compelling the conclusion that' it was · 

· done with the intent 1 to deprive the owner of his property •. · Acclised· Jones 
was identified by the victim and his wife, and his· companion was shown to . 
have been armed with a carbine. The watch and rings were shown to have been · 
taken from the inmediate presence of Luigi and under such circumstances as 
justified him in not objecting to or protesting the act. The court was · · 
warranted in conclu~g that the taking lt'a.Sby force and violence and by 
putting in .fear, as alleged (MCM, 1928, par. 149b) •. Inasmuch as the .bicycles 
were not taken from the persons or t~ presence or Luigi, by the use of force · 

·and violence it would appear that only larceny thereof was established• · 
However, in view or the .tact that accused were properly convicted ot robbery -
of the watch and rings ·the Board of Revie~ is· of' the opinion· that. the sub- . · 
stantial rights of accused were not injuriously af !ected by the erroneo'1s '. 
findings of the court with respect to the bicycles (AW J7). ·· : . • · · · ·· . - . . . ·.. . ' . J·: :. " :, ' '... . . . . . . ·. 
. With .respect to Specification 2, Charge II, 'it appears ·that. at. the·place · 
and time· alleged Attilio Rovai, ,, the person named in. the Spec:;tica:tion, was · . 
shot in the eye with a carbine. ' The wound was so severe that it was- necessary· 
the .following day to remove .what was le.ft of the eye and thE?. eyelid~ . Attilio 
had arrived at the Martini house as the accused were ejecting Angelo and • . . . 
Silvio therefrom. One of the accused fired his carbine-three times ~t'Attilio, 
the second-shot wounding him. ·From the violence or the assault; from. the use 
of the· firearm, and from the nature of the injury innicted, the court was 
justified in inferring an intent by· accused to do.bodily harm as alleged• 

. ' . ! 
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Although only one of accused fired t!:e shot 1rr..ich injured Attilio there is 
ample.basis for the conclusion that the other was aiding and abetting his 
companion in the unlawful enterprise. The finding that accused were acting 
jointly and in.pursuance of a common intent was justified oy tte evidence. 

Although Luigi Decanini, the victim of the robbery (Specification 1, 
Charge .II) was able to identify only accused Jones, and Attilio Rovai, the 
victim of the assault (Specification 2, Charge II) was unable to identify 
either accused, it is apparent from all the circumstances of the ca.se as set 
forth above with relation to the charge of rape (Charge I), as well as the • 
pre-trial and unsworn statements of each accused, that Jones and Nelson were 
in fact the perpetrators of the crimes and were properly found guilty as 
charged. 

5. Defense objected to·the admission i]l evidence of the pre-trial state­
ments made by accused on the ground that each accused was· not warned of his 
rights prior to the signing of his statement. The evidence was uncontradicted 
that each accused was properly advised, in substance, that he need not make a 
statement and that if he did make a statement it.would be used against him, 
that each statement was signed before an officer who witnessed the sigp:ing, 
that no threats or promises were made or coercion used, and it nowhere appears 
that the statements were other than voluntarily made. . The objections were 
properly overruled. Neither statement involved a confession of rape. 

6. Each accused in his. pre-trial statement made reference to the acts 
of.the other accused in the commission of the crim~s. These statements were 
ad."llitted in evidence unconditionally.· The court should have been advised not 
to consider the statements made insofar as they involved the acts of the 
accused who was not the author of the statement.·. However, the acts related 
by each accused in regard to the other were substantially admitted in the 
statement of the other accused and the Board of Review i.s of the opinion that. 
the substantial rights of either accused were not.injuriously affected thereby: 
( MTO 6411, Steedley et al) • · 

7. The charge sheets show that accuse~ Nelson is about 21 years of age 
and was inducted 26February1943, and that accused Jones is 32 years of :age 
and was inducted 3 November 1942. No prior. service is shown as to either 
accused. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The Board 
or Review is of the opinion that the record o! trial is ·legally sufficient to 
support the findings and sentences. A sentence of death or imprisonment for · 
life is mandatory upon a court-martial uponconvictionor rape under.Article 
of War 92. 

Y"!:!~~~::.£.t.p.ll~U:?:;,:..·' Judge Advocate. 

;.;a;~~l:lt:~~9)2~!!!2~' , Judge Advocate. 

--n-. 
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L~ ~;J ·~ J J. J. J ~-~ ~ '.~ d ~ • -L 
Branch Office of The Judge Advocate General 

with the 
Mediterranean Theater of Operations, U. s. Army 

AFO 512, U. s. ~.:rmy, 
11 May 1945. 

Board of Review 

MTO 6640 

U N I T E D S T A T E S ) 92D INFANTP.Y DIVISION 
) 

v. ) 
) 

Private HENRY W. NELSON ) 

Trial by G.C.ll., convened at 
Lucca, It~ly, 17 March 1945. 
As to each: Death • 

. (35 72q 029), Company A, 37lst ) 
Infantry Regiment, and Private ) 
JOHN T. JONES (38 315 973), ) 
Battery B, 599th Field Artillery ) 
Battalion. ) 

HOLDING by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advocates. 

The record of trial in the case of the soldiers named above has been 
examined by the Board of Review and held legally sufficient to support the 
sentences. · · 

• MTO 6640 lst Ind. / 
Branch O.f'fice of The Judge Advocate General, MTOUSA, AP0.512, U. s. Army, 
11 May 1945. 

. . 
. TO: C<imma.nding General, ~OUSA, .APO 512, U. S. Army. ,. ·. :;; ·:· 

/ 

· 1. In the case of Private Henry W ~ Nelson (35 726 029), Coiiipany A, 
.37lst Infantry Regiment, and Private John T. Jones· (38 .315 973), Battery B, 

I. 
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MTO 6640, ·1st Ind. 
11 May 1945 (Continued)~ 

599th Field Artillery Battalion, attention is invited 1:,o the foregoing hOld­
ing by the Board of Review that the record of trial is legally su.f'ficient 
to support the sentences, which holding is hereby approved. Under the pro­
visions of Article of War 50i, you now have authority-to order execution of' 
the sentences. . . . 

2. Attention is invited to the fact that the record of trial recites 
. that .two-thirds of the members of the court. present concurred in the 
findings of guilty. Radiogram from The .Judge Advocate General, WX 77215, 
4 May 1945; is applicable. · 

J. ~ter publication of the general court:-~al o~er in the case, 
ten copies thereof should be fonrarded to this office 1fi th the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the record in this case, 
please place the file number of the record ~n parenthesis at the end of the 
published order, as fo~lows: 

(XTO 6640). 

HUBERT D. HOOVER 
Colonel, J.A.G.D. 

Assistant Judge Advocate General 

(Sentence as to eaah accu.sed ordered executed. GC11>' 95, vro, 22 Jun 1945) 
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Branch 0.ffice o.f The Judge Advocate General 
with the 

Mediterranean Theater o.f Operations, U. s. Army 

Board of Review 

MTO 6642 

UNITED STATES 

v. 

Private WILLIAll MASSEY 
(32 355 034), 4l78th 
Quartermaster Service 
Company. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-
APO .512, U. S. Army, 
25 May 1945. 

ROME AREA, MEDITERRANEAN 
THEATER OF OPEF.ATIONS 

frial by G.C.M.; convened at 
APO 794, U. s. Army, 28 . · 
February 1945. . 
Dishonorable discharge and 
confinement for life. 
U •. s. Penitentiary, Lewis- . 
burg, Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

.Irion, Sessions and Remick, Judge Advoeates •. 

(97) 

l. '.lbe record of trial in the case of the soldier hamed above haa 
been ~x.amined by. the ·Board of Review. · 

2. Accused was tried upon the following Charges and· Specifications • 
. . . 

·CHARGE Ia Violation o! the 92d ArUcle of V/~. 

Specii'icationz · Izi that Private William (NMI)· Massey-~ 4178 
Quartei-master Service Company, APO 782, US J.rtriy, did, 
at Rome, Italy, on or about 15 December 1944, with · 
malice aforethought, w:l.l.lfully', deliberately, felon-.·· 
iousl.y, unlawi'ully and with premeditation kill one . 
Filacchioni Mario di Giulio, a human being by shooting 
him with a revolver. · 

CHARGE IIt. Violation of th~ 96th Article .o.f War. 
Specification 11 (Finding of not gu:Uw). · 
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Specification 2: In that Private William (NMI) Massey, 4178 
· Quartermaster Service Company, APO 782, US Arrrry, did, 

at Rome; Italy, on or about 15 December 1944, by force 
-and violence and by putting her in fear, feloniously 
attempt to take, steal and carry away from the presence 
of Arlotti Marcella, the property of Arlotti Marcella, 
to n t, ·Italian lire, having some :value. 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty of Charge I and its Specification, not guilty o.f Sp~cification 1, 
Charge II, ~ty of Specification 21 Charge IIr-and guilty of Charge II. 
No evidence of ~evious convictions was introduced. He was sentenced. to 
dishonorable cJ,ischarge, forfeiture of all pay and allowances ~ue or to 
become due, and confinement at hard labor for the term of his natural 
life, three-fourths o:t the members of the court present concurring.- The 

' reviewing authority approved the. sentence, designated the "United States" 
Penitentiary, Lewisburg, Pennsylvania, .as the place.of confinement, and 
forwarded the recorA.of trial for action under Article of \Var 5oi. · 

3. -'.!he evidence shows trult on 14 December 1944, accused and Private 
-First Class Milton D. Smith, both members of 4178th-Quartermaster Service 
Company, arrived at-Rest Center Foro Italia, Rome, Italy, on five day . 
passes (R. 5,37). On the morning of 15 December they left the rest · 
center,together, with Smith carrying for Massey the latter's caliber .38 

---· Smith and Wesson revolver, serial number 947375 (R. 5,1 1 21,59; Ex •. 2). . 
About llOO hours they arrived at a bar at Via Flaminia, Rome, Italy, · 

/where each consumed four· or five drinks (R.· 4,6, 7 ,ll,12,15,16; E:xs. J.,3). 
There, accused obtained his pistol from Smith, which, together with 
Italian and large denomination German money, were seen in accused's 
possession by the proprietor of the bar (R. 7,9,12; Ex. 2). They left 
ti;e bar at about 1400 hours and parted company at 1600 hours, at which 

. '"' time accused was a little. intoxicated. However, he talked clearly and . 
coherently and did not stagger or stumble (R. 7,8,10,ll). , . 

Between 1700 and 1730 hours accused returned alone to the bar at 
. Via '.naminia 207 (R. ll112). Also present were .the proprietor Marcella ' 
· Arlotti,. the barmaid,, Ida _De Zorzi, other Italians, and American and 
' British soldiers (R. 12,,14,16,17). When he had been there about an hour,· 
· accused approached the bar,, asked for .a glass. o:t gin, went to Marcella ' 

and said. n:arou have plenty of money. I believe you fenesh '" (R. 16), 
and,made a motion as if he were to.slit his throat (R. 14,16). -He 
pushed the.glasses aside and askedfor a larger glass of gin (R. 12116). 
He showed his fists to Ida and then drew his pistol. Ida told Marcella · 
to try to leave1 that ·accused ."had a gtin11• (R. 16); Accused pointed his 
pistol at Marcella and said •" • You much money l Do you know this?''.' 

'· (R. 12). By menacing them 'With his pistol he kept Ida and Marcella from 
· movin~ or talking, 'While the other people ran out of the bar (R. 121 13,, 
16-18). Marcella ,pulled out -the money drawer but accused did not . 
approach the money dra~r er take any money there.frol)l (R. 12,16,18). At . 
thispo~t an F.nglish soldier entered and spoke to accused, whereupon 
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accused lowered his pistol. Ida and l!arcella ran tO a bakery next ... 
door where they hid behind a counter.(R. 13,15-17). It was then ·abou:t 
1815 hours (R. 14). . 

Accused followed Ida and Marcella into the bakeey, pointed his 
pistol at the baker, asked for someone named Joseph and after remain­
ing be-11Ween five and· fifteen minutes fired a shot in the doorway as 
he departed (R. 13,15,17,18). Neither woman could identify accused's 
pi~tol at the trial (R. 13,17; Ex. 2). . 

About 1830 hours, Tiien it was "more or les~'dark (R •. 26), a 
colored soldier·wearing a ""windbreaker" (R. 26), accosted an Italian 
civilian dressed in a white raincoat in the square known as Piazza 

. llelozzo, about four and a half blocks from the bar at Via Flaminia 
207 (R. 25,26,29-31,JJ; Ex. 3). Three other colored soldiers were 
behind the civilian (R. 25,29-33). The soldier held the civilian by· 
the arm, and after a short, animated conversation drew a pistol and 
pointed it at the Civilian, who put his hand behind his back (R. 25, 

. 27 ,29,32). A common billfold, dark or yellowish in color, was then 
thrown at the feet of an eyewitness, who testified that someo:ae said 
in perfect Italian "Help me to pick up this pocket book" (R. 25). 
At the same time the civilian leaned over toward the billfold and the . 
soldier retained his grasp on the civilian's arm (R. 25,27,32). One 
muffled sho~ was then fired anP. the soldier and- the other persons · 
present 'there fled from the square in opposite directions (R. 2,5-27,· 
30-33 ,,-85; Ex. 3). ShortJ..y thereafter an Italian ch"ilian in a -white 
raincoat, identified as Mario Filacchioni, was picked up in the square 
andtaken to the San Giacomo ·Hospital in Rome, Italy (R. 26,32,33,85; 

. Ex. 5) •. Near his body a yellowish billfold was recovered (R. 32,34). 
' ' 

About 1830 hours an American colored soldier wi. th cartridges in 
his hands and armed with a pistol of the same type as Exhibit 2, 
entered an Italian doctor's ·office at Via Fracassini 22, about four 
blocks from Piazza Melozzo toward the bar at Via Flaminia 207 (R. 22, 
24; Ex. 3). He resembled accused in build and height, was in a state 
of nervous excitement, and had a bleeding, superficial, contused 
laceration on the left side ·or his face. He did not seem to be drunk • 
(R. 22-24). He opened his clothes at the chest but did not .appear to 
understand the suggestion by the doctor's assistant that he go to· a 
drugstore {R. 22,23). When another person entered the colored soldier/ 
hid his pistol under his coat and shortly thereafter left ·the office 
(R. 23,24). I 

About 1900 hours on 15 December, Filacchioni llario Di Q::l.ulio, also 
referred to as Filacchioni Mario, was admitted· to Hospital San Giacomo, 
where an Italian doctor operated upon him and removed from the rif1lt 
side or his forehead a copper-jacketed bullet, which the doctor 
delivered shortly thereafter to Agent Wendell Uewlin, Criminal Investi­
gations Division, no identified it at the trial (R. 19-21,50,52; Ex. 4) • 

..; 3 -
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The doctor testified that Filacchioni improved after the operation, 
but died about two ·and a hall hours later, and that his death was 
caused by 

"A.wound idrl.ch entered the back part of the head 
transversely, went throu~ the grey matter, destroy­
ing blood vessels and .many important veins 'Which are 
more than enough to cause the death of a person" 
(R. 21). · ·' 

Admitted in evidence without objection were an Italian hospital certi.fi-. 
cate with respect to Filacchioni Mario, dated 1.5 December 1944, and the 
follow.i.ng translation thereof: 

•rvtounded oy a .firearm in the occipital region. 
Lacerated wound in the region over the eye brow • 

. Extensive hematoma on the .forehead S Coma" · 
.~ · · (R. 58; Ex. 17).. . 

Also admitted in evidence without objection were ~ Italian autopsy 
report datedl8 December 1944.and the follo"lrlng translation thereof:-

•'!he corpse is that of 'Fi+acchioni" 
(R. 58,59; Ex. 18). 

·The cause o.f death was stated to be: 

110ne bullet wound in the 'occipital region 
affecting all the cerebral region, the 
seriousness o.f the wound being the sole ·, ·. 
cause o.f death" (R. 58,:59; Ex. 18). . . . . . . . 

·' 

Accused entered and was apprehended at the main gate o.f Fifth . 
A:nrry rest camp, in Rome, Italy, .at· about 2030 hours on 15 December ~944, 
pursuant to'an order received by the sentry (R. 34-36). Accused had a 
bleeding cut on the side o.f his face and told the sentry he received it 
when some Italians ttganged up" (R. 35) on him and ·beat lrlJn (R. 35,46,49). 
Found in accused's possession~ ·among other items, were a caliber .38 
Smith and Wesson.revolver, serial number 947375 (R. 35,36,46,58; ·Ex. 2). · 

> Accused was a 11 ttle ·unsteady on his ·feet and his breath smelled o.f 
_) alqohol,· but he was no~ drunk (R. · 36,46-49). Accused and his revolver 

were .turned over to the sergeant o.f the. guard and the officer o! the 
day, -who took him .to .the ,Mill tary Police orderly room at the rest 
center (R. 36,46-49). His pistol smelled as ii' it had been fired. He, 
told the officer of the day; that hi."S !ace was <!Ut by a ci v:Uian who ,- . 
struck him with some object while he was walking with two ItaJ.ian. gitJ.s 
(R. 46).·. Shortly therea.rter accused and his pistol were .delivered to 
CentrSJ. Military.Police Headquarters, in.Rome, 'Italy. (R~ 47,50; ~. 
2,11). .· . . . . . . . 

. I 
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.NAVY DEPARTMENi 

The evidence also shows that on 21 December 1944 Agent NeWlin 
fired three test slugs from accused's weapon and made castings of 
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two of them• The pistol, . bullets and castings were transmitted to 
Agent Kritko, Criminal Investigations Division, for laboratory tests. 
(R • . 50-53,55; Exs. 2,4,12-16). 

On 17 December 1944 accused:, in the company of Agent Bernstein 
of the Criminal Investigations Di.vision, pointed out the bar operated 
by Marcella Arlotti and Ida De Zorzi on Via P.l.aminia. He traced his 
route to Piazza Melozzo, where he showed the.place where the shooting 
occurred.(R. 39,40,43,44). Three.photograph~ were made of the s~ene 
of the shooting and were .admitted in evidence without objection (R. 40, 
42,43; .Exs. 8-10). . . 

Thereafter a statement in his own hand was made by accused on 17 
December 1944 after Bernstein· read and explained Article of War 24 to 
him, advised him that he need not make a statement if he did not desire 
to do so, and t.hat if he did, it could be used against him at a court­
martial. The statement was sworn to before "Ralph Hamilton Jr., 2d Lt. 
F !A•; CID, RAAC, Chief Agent", and was· admitted in evidence over objection 

· ·by :{:,he defense that it did not constitute the best evidence as there was 
. no proof of the authority of the person before whom it was sworn to 
administer the oath ·to accused.(R. 37-39, 42;_ Ex. 6). As the statement'· 
coincides in part with accused's sworn testimony at the trial, only the 

'following portions thereof are set forth herein (reproduced verbatim): 

"I started out for the camp in route to the camp 
I" stop and had a few drinks I wasilt drunk. Some 
Itlian jump me and hit me over the head so I. 
shot him in self def~ce it was quite a few of 
them an9- I was .frighten out of rrry "Wits for 

· awhile 'When I saw all of those Itlians in behind 
me. As I said ~efore it was in ~elf defence •. · 

"About the ~ I got it from a Englishman. for a 
small sum he claim he was short of money I only 
had 4 cottages in. it when I started in the camp 
the M.P. stop me !or a ~st and thats all I 
remember. · . , · 

11I only fired one shot in that fellow direction 
he was about 9 Feet .f'rpm me, he was chasing me 
he and the rest of the fellows so I fired 3 more 
shots to scare them away I was in a bar in Via· 
Flaminio #207 From 6 oclock. Its run· by two 
women a !at.one -md a small one. Today I was 
dri veri to a plac•.l at the intersection Via Perin 
del Vaga. This is the place where I was a tacked.· 
I remembered walking to that place .from the bar. 
after' the shot I rer.iembered running dawn Via'· 
Perin" del Vaga, To Piazza Perin del Vaga.· 

_,_ 
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"I have been sho"m a Smith Wesson revolver #947375 
by Agent Bernsteren this is the gun belonging t0 
me in which I used in fireing the shot. · 

"This s1'atement has been ·written by me in iirs' own 
· .. handwriting because I We>nt to tell the· truth and ~ · 
· .. to clear my. conscience11 (Ex. l). . . . · · · .. 

On 19 December-19441 Bernstein told accused he .desired a' more 
detailed statement. He again.read Article of war· 24 to accused, 
advised him that he did not have to make a statement and that it he 

· did, it could be used against him at a co\lrt-martial.. He then 
. obtained from accused an additional statement, similarly ~rn to . 
· before Lieutenant Hamil ton. It was admitted in evidence over . . 

objection by the dei'ense·based on the same grounds.as the objection 
· to Exhibit·6. The defense further· contended. that the statement was . 
... not voluntary, and that a sketch.of the ;-oute prepared by accused and 

· . Bernstein, coincident with the making of the_. statement, was not · 
; offered in evidence. (R. 39-42; Ex. 7). '. The statement was,. ;in pertinent. 
_part,. as follows. (re;Produce_d verbatim): 

. . 
"On '15 December 1944· ~t about 1000 hours Smith and I 
were in our ·bunk room near our beds~- . I handed Smith 
a 38 Cal. Smith & Wesson gun which I had bought from 
ai:i English Truck. Dr~ver near Leghorn on or. abou:t· 12 . , 
December 1944. At the time I bought the gun it had 
!'our (4). bullets in it. When I handed the gun tO 
~th I told him.to hold it going out the gate sinCe ·, ' 

1 t could not be seen on him as easil.Y ·as on me. I was 
wearing m:; blouse' and o.n.. ,Smith was wearing a field 
jacket. Smith asked me 'tlhether'the sun would go off. 
I told him, •NO!. He pu~ -the gun in between his belt · 

I,,, '' 

and pants on his rieht side. · · · "· .. · .. 

"'We le!'t the Bar, about 1200 hours, ana stopped at ·a Pro . 
. Station. Then we went to an Italian Restaurant .vinere . 
I ate. Smith did not want to eat. We then walked down 
the street and I stopped at a ·shoe shine istore. I went· 
in• Sm1 th walked away :with sonie ld.ds wo were to get 
him a woman. It was About 1500 or 1600 hours. I did not 

·see Smith again that· day. l talked to the old man in the 
shoe shine place and then went to buY- some souveneirs. 

· I bought a pair of gloves from a ld.d for one dollar. I 
. also bought two wooden· boxes for twelve dollars ea7h•· I 

then went to take some pictures and left the boxes and 
gloves there to be picked up when the pictures would be 
ready the next day. · I then hired a horse and wagon and 
he drove me to the Bar. oh via Flamino at·· whi~h I had 
been earlier with Smith~ 
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"I sat in the back nth some Enlish soldiers. It 
was now abou,t six o'clock. I tried. to play the 
accrdion-there and listened while a young Italian boy 
played it. I had about five drinks of- gin and left 
after about fifteen minutes. -I went out of the bar 
which is located on Via F1aminio, waLked up to Via 
Donatello -and then on Via Donatello. From Via 
Donatello I went on Viale Vignola -cowards Piazza llalozzo, 
where I turned left. I was lost and was not sure of 
where I was• I was trying to get bck to camp. I do 
remember taking this road and have pointed out these 
streets to Agent Bernstein. As I rounded the. corner 
of Viale Vigola and turned left I reached a. place in 
the middle of the street in front of a wine shop. 
somebody stepped out from near the wine shop and -
struck me in the left side of my face. I don't know 
1tl th what he strock me but he was in front of me and 
struck me with his right hand swinging. At the same 
.time he ran towards the circle shouting, 'Veni.qui, 
Veniqui' About five or six men came from the circle 
and two shots were fired at me. I took rrry revolver , 
out.1 fired one shot at this man in front of me and 
then ran dewn Via Perin del -· Vaga firing three more 
shots while running.in an attempt to stop the men 
from chasing me. ·r kept running until I found out 
where I was., I then emptied the four empty shells 

-onto ·the street and walked back to camp. I cannot 
describe the man' who first hit ·me since it was very 

-- dark. I did not say anything to the man at arry time. 

11! have identified a Smith & Wesson gun #947375 as 
being the gun which I owned and which I used to fire 
the four _shots. - When I reached the Rest Center I 
was stopped and searched. I dO not recall the time. 
The gun w.?.s found in my·pocket and taken from me. I 
wa:;i taken into c-gstody by the M.Ps. The M.Ps also 
noticed the cut on the upper part of '1Irj" cheek bone. 
This was bleeding. 

'i"I have made this statement consisting of three " 
ty:pewrl tten pages· to clear_ up and to add ·to the -
statement which I made out in nr:r own handw~ ting 

·_ on 18· December 1944. Th.is statement was begun 
abOU.t 1500 hours and finished about 1750 ho·urs. 
tt -was made of rrry own i'ree wiU •. -I have read it 
and it has been read to me. The contents are all 
true qi' my own knowledge" (Ex. 7). 
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John Kritko, a ballistics expert for the Criminal.Investigations 
DiVision, Provost Marshal General's office, testified that on 27 and 
28 December 1944; he made a microscopic comparison of the evidence 
bullet removed 'from deceased 1s body and the three test bullets fired 
from accused.'s pistol. He further te~tii'ied that· the three test 
buJ.lets compared. w1 th the evidence bullet, that in his opinion the 
evidence bullet was fired from the "suspect .firearm" and that there 
was no possibility of error in the results of the test. (R. 53-:58; Exs. 
2,12-16) . 

. Alfred.do Giovannetti :t:estified for the defense that he operated a 
shop at .Via. Flaminia 209, between a butcher· shop· and a bar and that 
about 1815 hours 1:5 December 1944 his' daughter, the owner of the bar, 

·her son, and the. barmaid were hiding in Giovannetti•s back room when a 
colored· soldier, who resembled accused in height, build and shape of 
nose, stuck a revolver in Giovannetti 1 s stomach and a.sked for someone 
named Joseph. The soldier stayed only"two or three minutes and fired 
a shot as he departed. (R. ~) About the same time another witness 
for the defense heard three shots .fired in the vicinity of his shop at 

· Via Flaminia: 237, and an 'emi>loyee of this witness also heard the shots 
and immediately thereafter saw a colored man run down the street (R. 
68-70). ,· 

.. Bardi Deyanira testified for the defense that he was in Piazz·a 
Melozzo at about.1830 hours on 15 December 1944, heard a' shot and saw 
the body of Filacchioni on. the- ground. He observed two Italians run 
awcry, but he saw no_ soldiers. (R. 61-64; Ex. 5) · · 

. • '.· r 

. About' 18,30 hours 15 December 1944,. Maria Bonanno., also a witness 
·· for the defense, was in a dentist's office a few. stePs from Via Cesare 
· - Fracassini 4, and about a f'ive mimlte walk .from Piazza l.ielozzo; when 

she· heard two or three rufhed shots emanating from a direction." away 
from Plazza Melozzo:O . · About. ten mi~utes later a colored man resembling 
accuseq in height and build,. with· a wourid on his left cheek,. entered· 
the office, opened his shi;'t ·and examined himself, walked out, and then 
re"".entered •. 'Vihile standing in a door he ·took out a pistol which, she 
testified, was s:iJnilar to' Exhibit 2, ap.d loaded it. The den ti.st entered, 
touched the llOund and the· man. ran out~ (:R~ 64-66; · Ex:.. 2) .• , . 

. ' Accused testified that he obtained his· caliber .,;8 r.;tvoi~r . .fi.om an 
. -. Eng1.i'shm$%1 abOut three weeks prior to 15 December 1944 and- that he arrived 
· at the rest center in Rome on J.4 December· 19L4 (Re'. 71, 75, 76; Ex. 2). He . 

and Priva'te Smith lef"t. the rest.center together at about 1000 hours 15 
December at which tim.e he had his pistol loaded With four cartridges, and 
he _asked Smith to Ca?'17 the pistol 'While they were in front 0£ the rest 
center (R. 71,75,78)., After visiting severa~.places they arrived at a . 
. bar 'Where they stayed·· for about two hours,· during 'Which time accused· 
obtained Pis pistol i':rOl!l Srni th, left with a girl with .whom he had · 

' intercourse, and returned (~, 71172115'. At about' 1400 hours they went'. 
.. . . . ~ . .... ·. 

' ' 

' ~ 8 :.._ 
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from the bar to a "pro station", and from there to a restaurant. 
After eating, accused went next door to obtain a shoeshine, and 
Smith departed. Accused then shopped in various stores and about 
1715 hours had his photosraph taken.(?. 72, 73) . After more shoppinz 
he returned to the same bar where he had been that morning and had 
five drinks, three small Md two larc:e. He spent his time talldng 
ap.d drinking with an Enclishman and endeavoring to play an accordion, 
but did not remember threatenine ariyone, firing a shot; or engaging 
in a scuffle.(R. 73) 

Accused did not know whether his statement of 17 December was 
true (R. 81; Ex. 6). He did remember that the, statement of 19 
December wa.s signed and sworn to by him, and that he was sober .when 
he made it (R. 79 1 80,82~. /He did not remember when or where he was 
questibned but testified that Agent Bernstein took him to Piazza 

, Melozzo, and that Bernstein, not accused, pointed out where the 
Italian was killed, as ·accused had never seen that general area 
before (R. 74,79,84)• He ~ade up both statements as he was confused 

· and did not know what he was doing (R. 75,76,78,80,84). He admitted 
-that the pistol was his property, but testified that the_ only 
cartridges he had were those loaded therein (R. 82; Ex. 2). He had 
no re.collection of pointing a pistol at Harcella Arlotti or asking 
her for money (R. ·76,77). He did not know where he went after leaving· 
the bar, did not recognize the baker, could not remember at what time 
he went to the bakery, did not know if he fired any shots or on what 

·street he travelled after leaving the bakery (R. 73,77,78~. He did 
not rememb.er mat he did on the nizht of 15 Decanber 1944, or how 
many people were on tl1e corner of Piazza Helozzo when the Italian was 
shot.. , He did not know whether or not other colored soJ:dier.s were 
there with him, whether he killed the Italian, or whether the bullet 
that killed the Italian crune from his pistol. (R. -76, 79,82-84) He 
remembered that somebody hit him on the left cheekbone~ but .did not 
know where he was at the time (R. 7 3, 77, 84). Accused did not remember 
scuffline or exchanging shots with the carabinieri. He was in ·a daze 

. after he was struck and sliehtly recalled. the doctor and the doctor's 
o,ffice, where he asked for medical attention, and unloaded from his 
pistol four empty shells. He threw cr11ay the shells, droppine two of 

. them in the dentist's office. (R; 73,14,83) He did not know-if he 
fired any shots, or how many shots were fired, whether he fired any 
of them after he left the doctor.'s office, or whether the weapon was 
in his possession all the time. He reraembered only that he had it 
11in the shop11 • (R. 78,82,83) · 

_ Accused further testified that he did not remember much of 'his 
conversation with the officer of the day on the night of 15 December, 
that it was rather hot in the orderly room, and that he had had a few 
drinks (R. 81). . He was neither· drunk nor sober, did not kncnv what he 

·.was doing when talking Vii th the . officer,. and· did not remember saying 
that· he had been walking with ·two Italian gtrls when injured (R. 81,82). 
He admitted having told a Major Cheshire that he shot the Italian in 
self-defense, but did not know· if he did' fire in self-defense. He, 

. testified that he had made up the story because lie was frightened and 
confused. (R. 79,84) 
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4. As to Specification 21 Charge II, it thus appears from the 
evidence that at the place and time alleged accused attempted to rob 
Arlotti ~,;arcella, the p_er_son named in the Specification, as alleged~ 
Accused spent about ~. }'lour in a bar operated by Lla.rcella, during 
'Which time he ha~ about five drinks. He was armed with a loaded 
caliber .JS Smith & -Wesson revolver. About 1800 hours he ordered a 
drink, dencmded a larger one, and th.en overturned the &I.asses on the 
bar, drew his revolver and pointed it alternately at llfarcella and the 
barmaid. He threatened them by words and gestures, and referred to 
hlarcella having "much money", in consequence of which llarcella opened 
the money drawer. All of the other occupants of the ·bar ra."1 out, but 
accused prevented the proprietor and 'ijle barmaid from talking or moving 
until the entry of an English soldier 'Who, by speaking to accused,, 
caused him to lower his revolver, and thus gave :the two women an 
opportunity to make their escape. Accused had made no motion .toward 
the money drawer nor did he obtain any money from Arlotti Marcella •. 

In defining an attempt, the Manual for Courts-Martial, 1928,,. 
·paragraph 152c, provides · .. · · . . · ... 

"An attenipt to connnit a crime is an act done with 
intent to commit that particular cr:illle,, and· .. · . 
forming part of a. series of acts which Will 
apparentJ.y, if not interrupted by ·circumstances 
indepemient of the doer's will, resW.t ~its· · 

· ac_tual commission. ·(Clar~" · · · , 

.In drawing· a loaded pistol,, pointing it at Marcell2" and using . . , 
threatening _gestures and. references to money, the accused committed an 
overt act in the i'orm o:r an assault upon her,, which -under the circum­
stances fully justified an inference that he was impelle!i by no intention .. 
other than -to rob her. That he made no motion toward the cash drawer 
does ·not modify the effect of these circ\.Ullstan<;es, as the putting of 
Marcella in fear by his violent and .unlawful assault, coupled 'With his. 
reference to her money, thus forcing her to open the cash drawer at the 
point of a pistol, leave no room for doubt as to his motive. No 
condition or circumstances appear 'Which would have prevented consumma­
tion of that intention had not the intervention of the unidentified 
Elnglish soldier distracted accused's at:tention, thereby making possible 
the escape of his intended victim from her enforced restraint by accused. 
The intervention and escape were not of' accused's devise but.were 
independent of his will, and had they not occurred, it is apparent that · 
continuation ·of accused's cdnduct would have. resulted in i'ulfillment of· 
his intent to rob. Had accused· succeeded in obtaimng the money, he 
would have perpetrated the offense of robbery rather than an attempt ,to 
rob (MCM, 1928, par. l.49£).' The court was justified, th~re.fore, in· 
.finding accused guilty of. attempt to rob, as alleged, in violation . of . 
Article of War 96 (MCM,, 1928, par. 152c). . ·· · . · , 

As to the Specification, Charee I, it thus appears from the 
evidence, including accused's pre-trial statements and testimony, th~t 
at the place and tim:e alleged accused killed Filacchioni Mario di 
Giulio, the person named in the Specification, by shooting him with a 

.. - 10 -
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pistol. Several minutes before the shooting accused, armed with 
the pistol with 'Which deceased was killed, was in a bar a few 
minutes walk i'roo the public square in vmich deceased r.as killed. 
Between 1815 and 1830 hours.Filacchioni was accosted in the square 
by a negro soldier armed with a pistol. Three other negro soldiers· 
were in the vicinity. The armed soldier, after a short, animated 

·' conversation .iii.th Filacchioni, caught him by the arm and simultaneously 
a billfold l!XiS thrown to the ground. Someone called out in perfect 
Italian fol" aid in picking up the billfold. Filacchioni, with the 
soldier still holding him by the arm, was seen to lean forward toward 
the billfold. Almost innnediately Filacchioni was shot in the back of 
the head, and fell to the ground near .mere a billfold was later found. 
The soldier and the others present escaped in opposite directions. 
Filacchioni died as a result of the pistol wound in the back of his 
head, which wound was his only injury• The bul1et causing the wound 
and death was _established by a ·ballistics expert, without contradiction, 
as having been fired from accused's pistol, -which' was still in accused's 

· possession when he was appr~ended appro:d.Imtely two hours after ·the ·· 
shooting. · 

There is variance in the.testirilony as to the precise time of the 
shooting, and the purpose of . the testimony for the defense appears to 
be to establish that' at the time thereof accused was elsewhere in the 
immediate neighborhood, of the locus of the crime. The effect of the· 
testim,ony, including that of the defense and. accused's own testimony, . · . 

. is to place accused in the close neighborhood about the time 
Filacchioni· was 4'-1-iot. · Moreover; in accused's pre-trial statemen.ts 
he ad:nitted that'he shot one Italian with his pistol, and fired three 
shots· at other Italia:nsto· frighten them, at the approximate place and 
time' the assault occurred •. · Testimony by a defense witness that no . 
colored· soldiers were seen at the locus of the assault, at variance 
with the evidence for the prosecution, as well as the variances in 
test:imony as to 'Where accused _was at the particular time preserited 
issues of fact solely for consideration and determination by the court. 
The uncontradicted ballastics evidence _that the shot which killed · 
deceased was fired from accused's pistol, coupled wit.l-i. the other 
circumstances, an.ply S\..ipport the inference that accused was the 
assa:P.ant, and suggest no basis for any tenable hypothesis that 
Filacchioni came to his death by other.means. The proof of accused's 
actions in.seeking nedical attention at several different places for 
an in.jury to his face, he then be:ine armed with a pistol -which had 
been discharged, his abandonment of empty shells, and his condition 
of excitement, all closely re1ated in time and location with respect 
to the homicide,- were among. those circumstances- forming part of the 
res gestae, and were properly considered by the court in support of ' 

· the inference that accused was the assailant who had just shot 
Filacchioni 1!<irlo di Guilio (MCIJ1 1928, par. ll5b; Vol. 1, fiharton•s 
Cfiminal Evidence, sec. 503, p. 769 et seq; 22 C.J .s., sec. 666-667, 
P• 1053-1057). li¥L'aility of the Italian \7i.tnesses positively to 
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identii'y accused as the assailant does not modify this conclusion, as 
the physical evidence and . other circumstances in proof are· compelling 
as to accused 1 s identi. ty (llTO 6411., Steedley et al). . 

Accused's pre-trial statements vary in accounting for the circum­
stances in which he shot one Italian and fired his pistol at other 
Italians, but the essence thereof is that he did so in self-defense 
when· attacked by a. group of Italians. The right of self-defense was 
not relied upon at ·the trial by accused, and was completely abandoned 
as an issue in the case by accused's ovin testimony, 'Mlereby he sought 
to repudiate those statements in their entirety by testifying that he 
had made up the statements ,because of confusion ·at the time, that he 
did not know what he was doing, and that the statements were untrue in 
part• Moreover, admission in evidence of the written pre-trial state­
ments of accused was objected to by the defense, 'Which further indicates 
that accused did not desire to rely upon the right of self-defense in 
exculpation of the offense charged. Further, accused's statement· that 
he was attacked by a group of Italians was· entirely uncorroborated by 
any of the other evidence. 

In his testimony at the trial accused gave no version of the 
occurrence. He at first-testified that he did not know if he had fired 
his. pistol on the nif7lt in question. . He then testified that he did not 
remember, or know anything of the salient facts of the case already 
placed in proof, including his failure to remember where he went when 
he left Arlotti's bar, and to recall whether or not a shot from his 
pistol killed deceased., In weighing the evidence the court had before 
it other testimony by the accused embodying admissions that place· him 
at or near the time and place deceased was killed and armed wi t.'1 the 
weapon with which the homicidal assault was cotl!llitted, and his pre­
trial admissions against interest, wherein he aclmi tted shooting an 
Italian. at the approximate time and place alleged. The court, there­
fore, was fully justified in resolving against him issues of fact .. 
raised by accused's testimony of his lack of memory and knowledge of 

· his movements and actions •. 

It is suggestible, however, that accused's testimony in substance 
that. he did not remember any of the events related to the attempt· to 
rob as alleged in Specification 2, Charge II, and did not know or 
remembernny of the facts involved in the murder of Filacchioni Mario 
di Giulio, as alleged in the Specification, Charge I:, is tantamount to 
a defense of drunkenness, when considered in conjunction with the 
evidence.that accused had been drinking ·intermittently throu~out :the 
day and immediately preceding the commission of both offenses. Although 
these are separate of!enses't.'lley are closely related in time and 
location, and it is obvious that if it was intended to establish such 
a defense, it was to show one continuous state of drunkenness during 
the period in vmich both events occurred. It is si3nip.icant that 
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accused did not testify affirmatively that he was drunk at any time 
on :the day in question. l:Ioreover, there was no affirmative testimony 
~y any other witness that accused was drunk at the ti.me of the 
connnission of either offense, but tl1ere was testimony that he did not 
appear to be drunk shortly after the.homicide. The issue was one of 
fact for determination by the court, and in the absence of any sub­
stantial, canpctent evidence indicating that accused was sufficiently 
intoxicated to prevent his entertaining the intent requisite to an 
attempt to rob or the intent requisite to constitute murder, the 
court's !'inclines were justified • 

. In seeking to determine a motive for accused's conduct, it cannot 
be ignored that though the court acquitted accused of attempting to rob 
Filacchioni llario di Giulio, as charged in Specification l, C'.r..arge IT, 
the facts upon imich _that specification was based were closely related 
to the commission of the homicide. It is convincingly established that 
accused forcibly restrained and assaulted deceased in an unla'Wl."ul and 
violent manner, and t."1.e circumstances justify the inference that accused 
endeavored thereby to force deceased to relinquish his billfold to 
accused. The shooting occurred immediately after tlie billfold was thrown 
to the gr.oupd. Ac~used 1 s acts were willful and deliberate, and he 

. der.ionstrated a wanton, callous end malicious indifference to the life o~ 
his victim by shooting deceased in the back of the head. lialice was 
properly inferable, not only from the shooting in pursuance and in 
continuation of an unprovoked, deliberate, vicious and felonious-assault 
upon deceased, but also 1'.rom the employment of the dangerous weapon wit."1 
which accused was armed and 1'.rom the manner in which the homicide was 
deliberately perpetrated, together with the other circumstances in 
evidence. The findings of guilty of murder were proper notwithstanding 
the' fact: that the court found accused not i;uil ty of the attempt to rob 
(I.IC!,!, 1928, par. 148a; Cll 191695, Dig. Op. JAG, 1912-40, sec. 428(.5); 
CM 1579821 Dig. Op~ J"~G, 1912-40, sec.- 4.51(32) ). ' . 

J 

5. The objection to- the admission of the pre-trial statenent o~ 
17 December 1944 was based upon th,e ground that there was no proof that 
t."1.e individual before \llhom accused verified· the statements had authority 
at the time to administer oaths. That statement is written and sicned by 
accused entirely in his ov.n rand; and is sworn to before 11Ralph Hamilton 
Jr., 2d Lt. F.A., CID, RA.AC, Chief Agent11 • Accused adrc.itted makinr; the 
statement, 'Which is not an adnission of all the elements of the offense 
charged, and is therefore construable as an adnission ·against interest. 
There is no requirement that such statement .made by accused need be 
under oath e.:m, 1928' pars.ll4a, b). 

The statement of 19, December· 1944 was typewritten, admittedly 
sic;ned by accused,·also Simm to before Lieutenant Hamilton, and is of 
the same eeneral import, but in greater detail, as the first statement. 
The defense also objected to its admission because proof was not made 
of the.authority of Lieutenant Hamil ton to adninister the oath to 
accused, because· .the statement was not voluntary, and also because .-a 
sketch jointly made by accused and two agents of the· Criminal Investi­
sations_ Division -to aid in its preparation was not offered in evidence. 
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This statement like·l'Jise is not an adr.i:i.ssion of all the elenents or 
the offense alleeed, and at most is construable only as an admission 
aga:i.ns·c. interes'l. As has been stated there was no requirement that 
t·1e statement be under oath. Al though not required for its admission 
in evidence, it was affinnatively proved that before he made the 
statement a second explanation of bis riehts was made to accused and 
that he made the staten:ent voluntarily. It was for the court to 
determine if it was "procured by means which the court believes to 
have been of such character that they may ha;ve caused the accused to 
make a .false statenent11 (lleti,. 1928, par. ll4c). The sketch ·re.ferred 
to was not part of the statement, and the admission~ o.f the accused 
do not appear· to be modified by or dependent thereon.. The stater.i.ent 
is· complete in its entirety without the sketch and its materiality 
is not apparent. There is no perceivable authority pursuant to which 
the prosecution was required to introduce it. It does not appear, 
the.refore, that the accused was prejudiced by the overruling of the 
objections to the ac.hnission of the statanent in evidence. 

. . 
6. It is alleged in the Specification, Charge I, that the person 

killed was "one Filacchioni Eario di Giulio".· In the evidence the 
deceased was variously referred to as 11Filacchioni llario di Giulio", 
11Filacchioni !.!ario",, 111:ario Filacchioni" and 11Filacchioni" • It is a 
matter 9.f Cornr.lon knowledse ,that it is an Italian custom to give or· 
w.rite the surname fir.st. It is also custor.iary in writing the full 
name to include after the given name the giv~n names of ope or both 
of the parents, which evidently was done here by the pleader. In the 
light of the whole record it is clear that the various na.oes recited 
above referred to one and the sa.'lle person, and that the man killed was 
'the person named in the Specification (L70 6040, Grant). 

SirrJ.larly, it is alleeed in S9eci.fication 2, Charge II1 that 
accused atten;>ted to rob 11Arlotti llarcella11 , who testified at the trial 
~"lat her nar:ie was 11i.1arcella Arlotti11 , but vmo was also referred to by 
the nrune alleeed. There is no doubt that 11Arlotti r.rarcella" and 
11:.carcella Arlotti11 were one and the same person1 and that the person 
accused atte~pted to rob was the one named in the Specification. 

7. T'ne charge sheet shows that accused is 32 years of age and _ 
was inducted 16 Jl.U'le 1942. He had no prior service. 

8. The court was legally constituted. No errors injuriously 
afi'ecting the substantial riehts of accused were committed during 
the trial. The Board of Review is of the opinion that the record or 
trial is legally sufficient to support the findings and sentence, ·A 
sentence to death or imprisonment :for lli'e is mandatory upon a court­
martial upon a conviction of murder l.U'lder Article of War 92. Confine-
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ment in a peni teritiary is authorized by Article of i'iar 42 for the 
offense of nrurder, recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than one year · 
by Section 454, Title 18, United States Code. 

~~£; Judge Advocate • 

. 

~: Judge Advocate. 

------=-===--=-- ~ Judge Advocate. 

- 15 -

(lll) 





Branch Offic~ of The Judge Advocate General 
with the 

. Mediterranean Theater of Operations, U. s. Army 

APO 512, U. s. Army, 
17 May 1945. 
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UNITED STATES ) 
) 

THE REPLACEMENT AND TRAINING CCY.JM.A ... TID 
MEDITERRANEAN T:&TER OF OPERATIONS 

v. ) 
) 

Private CHA-'RLES A. JOifrTSON ) 
(13 057 308),.casual, attached - ) 
400th Replacement Company, ) 
13th Replacement Battalion, ) 
24th Replacement Depot~ ) 

Trial by G.C.M., convened at 
Bagnoli, Italy, 22 March 1945. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, Lwisburg, 
Pennsylva.nia. · 

I 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocat.es. 
- ' 

1. The recoI'd ·of trial in the case of the soldier named above has been 
. 8xamined by the Board of Review. 

2. Accused was trie~ upon the follow;i.ng Charge and Specification: 

CHARGE: Violation of the 92d Article of .War. 

Specifications In that Private Charles A.·Johnson, attached 
• .o!, unassigned, 400th Replacement Company, 13th Replacement 

·Battalion, did, at Soccavo, Italy, on or about 1.5 December. 
1944, with malice aforethought, willfully, deliberately, 
feloniously, unlawi'ully, and with premeditation· kill one 
Frank o. Usher., a human being, by shooting him with a 
pistol. · " . . . 

Accused pleaded not guilty: to and was found guilty of the Charge and Specifi­
cation. No evidence of previous convicti9ns was introduced. He.was sentenced 
to be hanged by the neck until dead •. All members of the court present con­
clirred in the findings and the sentence. The reviewing authority approved 
the sentence and forwardeq the record of trial.for action under Article of 



Uu) 
War 48. The confirming authority, the Commanding General, Medi terrant3an 
Theater of Operations, confirmed the sentence but c.ommuted it ·to dishonorable 
discharge, forfeiture of all, pay and allowances due or to become due, and 
confinement at hard labor !or the term or his natural life, designated the 
"United States" Penitentiary; Lewisburg, Pennsylvania, as the place of con­
f'inement, and forwarded the record of trial for action under Article of War 
.5o!. . - •. 

-3. ·The evidence shows .that on 1.5 December 1944 aQcused, then a Staf'.t · 
Sergeant, was performing his duties as sergeant of the guard 1n camp (7tn 
Replacement Depot). --He was armed with a .45 caliber Colt pistol. Arter 
his relief came off guard at 16oo hours he· went with other soldiers to the 
home of Rosa Colucci, Via Paolo Grimali, in the town.of Soccavo, Italy. 
(R • .5,27,28,3.5; Ex. A) While they were eating some eggs.which Rosa fried 
for them, Franko. Usher(the deceased) entered (R. 7,2.5). One of accused's 

··companions, Private Delmus Hawkins, 432d Replacement. C0mpany; 7th Replace­
ment Depot, bad some arguments lli.th Usher about the price of food and drinks 
and Usher "threatened to shoot up the place". An Italian came in; "holler­
ing something about his wife and two bucks 11 , and Jiawkins heard "the tello~ 
say" that Usher was involved. Hawkins saw no weapon in Usher's possession 

_ but had previously seen him 'With a six-inch Italian· knife. He bad also heard 
of Usher "being in trouble". (R. 29-32) When Rosa·saw that the soldiers 
wanted .to argue she told them to leave her house or she would call the mill tl.1'1 
police. The soldiers left. (R. 8) 

. A.t'ter about l.5 minutes Usher returned, entered the ·hou:ie and asked tor . 
a drink (R. 8). He was followed a few ininutes later by 13-year old Giacquindo 
Ciro, who came to get some phonograph records, by accused and by other · 
colored soldiers (R. 8-ll,l.5). While approaching Rosa's house Private 
La.wrepce Powell bad heard someone say, "'Why you ca.lis.me a no good mother­
.fucker"' and heard Usher say, n 'I don't calls you no mother-tucker, I sa1, 
hello paesan to ,you'"· Then ·accused placed his hands on Usher and said, 
'"We is just joking, ain't nobody .mad•"· (R. 15) When they got inside 
Rosa's house Ushe?'. argued again about the !'ood and drinks. · It seemed to 

_Powell that Usher and accused were "arguing more and.more and. getting angrier . 
by the minute at each other". Then he heard something "like a snapping open 
of a knife", and saw Usher bring his tight hand up from his side to a position 
·at thrust. Powell sdd to Usher "'Come .on, paesan•n-, and left the room. (R. 
16,19) Rosa and Ciro observed Usher and accused arguing and becoming angered 

. with each other (R~ 8 ,12). ·. Then Usher· put his band in his right hand pants · 
pocket and accused, seeing this action, pulled ~ut a pistol and'shot Usher, 
who fell to the .f'l.~or •. Accused stumbled and ran out ·of the house. Both Rosa 
and Ciro, the t.wo ey~-ld. tnesses o:t the shooting, identified· t~ weapon which 
accused.used as a United States A:rrrty- .45 caliber Colt pistol. (R. 8-101 12, 
3.5,39; Ex. F) Neither Rosa nor Ciro saw Usher in possession of a weapon 
(R. 8,12). Rosa _had seen Usher once before, at which time he did not appear 
to be a quarrelsome person (R. 10'). Powell had observed the "gun" (.4.) 
caliber Colt) in accused's hand before he left the room (R. 16) but did n0t 
see.or hear the shooting. He was unable to state whether Usher had a weapon 
but did not see him draw a knife or a pistol on anyone. (R. 19) Powell had 
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met.Usher in the Depot and, although Usher never appeared to be quarrelsome, 
he had a bad tamper and disposition, and Powell.. had heard that he was "in 
fights~. H(;l testified that Usher,, for whom the military police were looking 
as a de~erter, usually carried a pistol or knife. · (R. 18,19). 

When Powell returned to Rosa's house Usher was lying motionless ori the 
ground· and Powell was unable to state whether· he was breathing (R. 17). 
Private First Class Harry Rascoe, 59th Yili tary Police Company, went to the 
Colucci home on the evening'o~ 15 December 1944 and found Usher lying agairist 
the wal1 opposite the doorway of Rosa's house. He covered the body with a 
blanket .and went inside the house, where he found an empty· .45 caliber . 
cartridge shell case. (R. 32-34; Ex. D) On 16 December 1944 an autopsy.was 
performed on the body of Usher by Captain Leslie s. Jolliffe, pathologist 
of the 15th Medical General Laboratory, 6744th Medical Center. Captain 
Jolliffe found gun-shot wounds of the left forearm, left thorax, and the 
descending aorta in the left upper lobe of the lung1 the right upper lobe 
of the lung and the right thorax and right scapula. There were three distinct 
bullet wounds, caused by the continuous track of one bullet, and resulting 
in a hem.othora.x, bilateral and massive, in both chest cavities. The cause of 
death, which was-instantaneous, was the severing of the aorta causing a 
hemorrhage into the plural· cavities of the lungs. There was also anemia 
to· a severe ·degree bu"tf secondary to the hemorrhage. Captain Jolliffe removed · 
a .45 caliber copper-colored bullet which he. found in the right scapula. (R. 
20-22; Ex. U) . , 

Th~ ,deceas~1-"whom.the witnesses lmew only .as "Fr.~it, (R. 7,B~ll-13,15, 
17-,20,23,28,.32; Ex. B) was identified through his finger.:..prints as Frank O. 
Usher, AnrrJ Serial Number 34 410 743, by Agent Charles N. Stewart, Criminal 
Investigations ,Division (R. 23-26; Eic. c). No weapon of any, nature was found 
among acciised' s clothing or personal e!i'ects on the morning o! 16 December 
(R. 26). . .· . · · · . . _ 

. I I ,, , • 

· Actingio~ advice turnished by accused ·an agent o! the Criminal · · 
Investigations Division on 29 December 1944 obtained. accused's ~45 caliber 
pistol and turned it over to Agent John Kritko, a qualif'i'-d ballistics . · 
expert and. ,tirearm technician of the Crililinal Investigations D1:vis1on (R. 
35,381 391 Ex:~ F),," who' had previously received the cartridge ease and Pullet 

· (R. 3B,2l,34J Exs. D,U) •. Kritko tired a test shot !rom the suspected 
ti.rearm,~ .. and. an examination of the recovered bullet revealed under the 

. microscop~ that the grooves on the fatal bulle~ (Exhibit U) compared with 
the test bullet (R • .39). · · · · ... . . 

. On 18 December 1944, after he had been warned that he was not required 
· to make a statement and' that· anything he might say could be used against him.i 

ii' the investigation resulted in a trial by coun.;.martial, accused signed 
and swore to a statement which was admitted in evidence w1 thout objection 
(R • .35,.36), Pertinent parts. thereof are as i'o_llowsa 

1 • \' 

" *** on Friday~ .15 December 1944. *** About 1800~ I left 
. camp w1 th Delnius Hawkins, Joseph Lawrence, and Wyman Allen 
·***I carried a pistol belt without· a· holster. because I 
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.fo~ot to take it o.ft. I had a Aruq .45 automatic pistol 
with a full clip of ammunition in my right hip pocket. I 
·carried a gun beca~se I had been robbed in town twice, once 
by an.Italian, and once by' some AWOLs ***When I was standing 
out· in the street*** I sees a colored A'JiOt named •Frank' 
arguing 1d. th Jugee. I knowed Frank to be an AWOL .tor qui t8 
a few months, ~d he deals in black market. Jugee had a 
knife in his hand, and I didn 1 t see what Frank had. I asks · 
th~ trouble, and Jugee said Frank o!.fered his 'Wife two 
dol.lars to screw. her 1 and Jugee was angry about it and wanted 
to kill him. Frank was about drunk then, and I told him, 
come on fellow, you don't want to get in trouble about nothing. 
Frank told me,· well motheri'uck you and these dagoe·s 1 do yau 
want to take it up. And I said, tNo, .fellow, I don•t want to 
take it up, I'm just trying to get you out of trouble.' *** 
A halt hour later *** I met Frank and Powell on the street. 
It was dark then.. One o! them said, •Hello, motherfucker.~ 
I said, •Feller, I .. told yau about calling me a motherfucker, 
I dOn•.t play that shit.' . Frank said, 'You don't like it.' 
I sai~, 'No, hell, no, I don•t like it. 1 ·That's when Pqwell 
said, •He didn't call you a motherfucker, he called you a . 
pison. •. Frank saidj 'Yeah, I called him· a motherfucker.' 
And Jimmie patted me. on the back, and said, t C 1mon, Sergeant, 
he's just drunk~' and we walked,_ ~.ff together *** I goes into 

· Rosa's .house·*** I sees Fflank standing up with Gator, another 
white soldier who. is AWOL *** arguing about the price ot .. 
eggs, and ''one of the boys .said, 1Don•t worry, we'll pay tor 
it. ' · I stayed in the place a· !ew minutes, and then stepped 
out in the street with Jimmie. About 15 minutes later, I 
a.aw· all. the boy& running out the door 1 and· Rosa come out 
crying, and grabbed me. She said, •Sgt., Sergeant, speak to 
one of the soldiers.' I said, •What's the matter.' She tell 
me this. soldier wanted to sleep with her all night. I goes . 
back in Rosa's .place, 'and only Frank was there.· RQsa came 
behind. me, and Gator came behind Rosa. I heard a snap, and 
looked behind and saw Gator an open kni!e. I stepped around 
so I could see Gator.· I told Frank •Hey man, let's get out 
of the peopJ,.e•s house.• ·Frank said, •Look her(e), mother-· 
fucker, I will do something ••••• 1 and then he pU:t bis. hand 
in his bosom like he was going to draw.something. When Frank 
did this, Gator run out the door, and I reachad for 'llf3' gun 
and pulled the slide back and shot once. Frank stood bf the 
door. and leaned down, and I got scared and· run. · I went back 
to camp right away, and met no one going back. I took the 
gun and put it in a haversack at the head of 'llf3' bed *** I . 
was playing cards when the MP' s come and put me under arrest"· 
(Ex. E) • 

.Anna D'.Angio, of Via Paolo· Grimaldi, Soccavo, testified for .the defense 
.that she knew the deceased, whose name was 11Frank11 , and that she.bad twice 
before 15 December 1944 seen him involved in quarrels. On· one ooouion he 
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had knifed a white .American soldier, and on another.occasion he argued and 
fought with a colored soldier. In the latter instance he had "wanted to 
draw and.throw a rock"~ (R. 40,41) 

Accused testified that on the night of 20 November 1944, when he was 
in town with .other soldiers, he met Frank Usher. About 2030 hours the 
military police checked for passes and Usher wanted to "buck11 them. When 
they.were taken tq camp for being absent without leave, Usher gave his 
name to the sergeant as "Joe Brown". Later, when accused told Usher that 
the sergeant wanted to see him he replied "'Fuck the sergeant'"· Usher 
could not be found in the morning. (R. 42,43) About five days later 
accused heard Usher and another soldier plotting to steal some .Air Corps 
clothes and intimating they would be anned. When it later developed that 
one of accused's fellow-soldiers had missed his carbine, accused spoke to 
Usher about i't and told him he would have him put in jail if the carbine were 
not returned. Usher told accused 11tha.t I was nothing but a smart mother­
fucker and that I had the ups now but he would be up someday, sometime". (R. 
43) On another occasion, when Usher had been found asleep in an empty tent, 
accused took him to the Officer of the Day, who directed that he be taken 
to the Provost Marshal. On the way Usher said that accused thought himsel.t 
"a smart motherfucker and someday if he caught up with me he would fuck me 
up". (R. 44) · . 

Accused further testified that on 15 December, when he came off guard, 
he cleaned his .45 caliber pistol. When .Hawkins and other soldiers urged 
him to hurry to" the village, he put- the weapon in his hip pocket. He had no 
reason for taking it to town •. (R. 44-46; Ex. F) When accused arrived at ·· 
Rosa's place, in the evening au Italian came up to him, pringing his ·scream­
ing wife. Accused asked the Italian what was the matter. and the latter 
replied,that Usher.wanted "to b~ with his wife for two dollars". Accused 
asked Usher what he was trying to do, "because that is not right", and Usher 
replied 11 'You motherfucker, you want to take it up. 1 n (R. 44) Accused 

·testified "Long time ago I was told t9 try to prevent all arguments. between · 
colored soldiers, or military personnel". Because he deemed.it his "duty to 
go and see what was going on" and "to prevent a:rry wrong in the street•, 
accused went into the house where Usher was present. 

"I was talking just the same and he wasn 1 t angry' at the· . 
time but he did say, •mother-fucker, I told you about · 
fucking with me. ' He· 'mad~ a move for his pocket and 
when he did that my hand went to my hip pocket and I 
got my .45" (R. 45,47). 

A.ccused testified turther that he was iil .rear of his life .becalise he knew 
that Usher was a quarrelsome person and that he carried a six-inch pocket 
knife. On a previous occasion ac'cused observed him with a •gun• and Usher 
had stated that "he couldn't stand to be arrested with the gun not on.him". 
(R. 45,47). He ·did not see a weapon of any nature in Usher's hand (R. 48). 
He did not strike Usher, ·because there was a table between them-·and be . · 
11couldn1t get at him" (R. 45,47). When Usher •tried to make a pass• at him 
accused did not attempt to retreat but "backed of! !rom the table•. The 



(US) 

door, which was in back of accused, could not be unfastened .from the inside, 
as it had four -to six bolt locks on it. .Alter accused drew his pistol and 
shot Usher, accused ngot afraid•, opened the door which was in back of him, 
and departed~ He did not know how badly Usher was wounded and testified, 
"I didn't intend to kill him, I just wanted to shoot him in.the arm and when 
I fired the shot, he said, •oh, I have got shot.• That-got me all nervous 
like". He did not report the shooting to anyone as the Provost Marshal came 
for him in 2.5 minutes, but accused had been "thinking a way of telling the 
CO about it; that night or in-the moming. 11 (R. 47,48) .Although he did · 
read and sign his pre-tria.J. statement, "they was rushing" him when he made 
it, and the fact that he had been robbed tWice before in town was not the 
reason he took his "gun" with him (R. 46). 

4. It thus 'appears from the uncontradieted evidence, including accused's 
pre-trial statement and testimony, that at the place and time alleged accused 
ld.lled Frank o. Usher, the person named in the Specification, by shooting him 
with a pistol. Accused and deceased had .been involved,· in several arguments· 
prio~ to the shocting, and deceased had referred to accused in an obscene 
manner. ·When accused went back into the Italian house where he had previously 
encountered the ·deceased they again began to argue. Usher. put his hand in 
his pants pocket and accused drew out his pistol, pulled back the slide and 

·.·_fired at ~· Usher fell to the .floor, mortally wounded, and accused .fled. 

The gist of accU.Sed 1s def'enae was that U~har bad been calling him 
vile names, t~t they had bad arguments a."ld quarrels on several· prior 
occasions 1 that he .feared his antagorlst -.Tho had said that some day he would 
be 11up" and had threatened to nfu.ok up• accused, and that he shot Usher in 
self-defense.believing him. to be ar.ned. '!'ha law of sel!--de.f'ensa is set .f'ortr. 
in the Manual for C::>urts-llartial as .follows a. 

•To ·uc\lise a ld.lling on· the ground o!. sal,f-d.efeMe upon 
a sudden U.f'ray the killing inust have been believed on 
reasonable grounds by the person doing the killing to 
bJ necessary to save his 1:1.te or the lives o:l those 
whom he was then bound to protect or to prevent great 
bodilJ" harm to himself or· the:Ji •. The danger must be 

· believed on reasonable grounds to be imminent, and no· 
necessity will exist until the person, 1.f not in his 
own house, has retreat.ad as fa:r as he safely can" 
(Yell, 1928, plr. 148a). · 

It is undisputed that accused was carrying a .US caliber automatic pistol 
lfith a full clip of ammunition when he went to town. He met deceased several 
times and they exchanged animosities.· He voluntarily entered a house where 
he had every reason to believe he would encounter the deceased, who by 
accused's own assertions, harbored ill will toward him. When deceased made 
what accused considered a threatening gesture, accused shot and killed him,. 
without retreating or seeking to leave the room as another soldier had done, 
and deceased produced no weapon and at no time'that day before the shooting, 
was aey Y!'B&pon seen in his possession. When deceased• s clothing and personal 
e.t'!eots nre exam1ned the £0µ.on_ng morning, no weap~n was found. :Accused 
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~dmitted that he saw no weapon in Usher's hand, and that he fired when there 
was a table between him .and deceased. From all the evidence ·the court was 
fully justified: in concluding that no force was threatened or attempted by 
deceased which would warrant a reasonable belief by accused that the killing 
was necessary to save his own life or to prevent great bodily injury to 
himself. The :j3oard ·of Review is of the opinion that the findings of guilty 
of murder are supported by evidence that accused deliberately and without 
legal justification shot and killed deceased. The prior conduct of deceased, 
even as accused described it, did riot amount to legal provocation. Malice is 
inferable from the use of a deadly, weapon in a willful, deliberate and 
vicious manner. The circumstances exclude any" theory of. legal justification 
or excuse and the evidence is devoid of any matters of extenuation o;r · . 
mitigation. 

5. The charge sheet shows that accused is about 23 years of age and 
enlistea 8 September 1939. He had no prior se~ce. 

6. The court was legally constituted. No errors injuriously af.t;ecting. 
the substantial rights of accused were committed during the trial. A sentence 
to death or imprisonment for life is mandatory upon conviction of murder 
under Article of War 92. Confinement in a penitentiary is authorized by 
Article of War 42 for the offens~ of murder, recognized as an offense of a 
civil nature and so punishable by penitentiary confinement for more than one 
year by Section 454, Title 18, United States Code. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings ~d the sentence. · · 
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'120) 
Branch Office. of The Judge Advocate General 

. with the 
Mediterranean Theater of Operations, u. s. ·ArmY' 

APO 512, U. S. Amr:!, 
17 Vay 194.5. 

Board 0£ Review. 

MrO .6685 

. U N I T E D · S· T A T E S 

. v. , .· 

. Private CHARLF.S A. JOHNSON 
· (1,3 057 308), casual, attached 
· 400th Replacement Company,· -. 
13th Replacement Battalion, 
24th Replacement Depot. 

. ) . - THE REPLACEMENT AND TRAINING COMM.AND , 
) MEDITERRANEAN THEATER OF OPERATIONS 
) 
) Trial by G.C.M~, convened at · 
) _ Bagnoli, ·Italy, 22 March 1945. 
) Dishonorable discharge and ' 
) confinement for life. 
) . u. s. Peilitentiary, Le\Yisburg, 
) Pennsylvania. 

---·----
·HOLDING by the BOARD OF REVIE\lf 

J .: !'-

. Irion, Sessions a:ld Relld.ck, Judge Advocates. · 

The· record of trial in the case of the soldier named above· has been 
exami.ned by the Board 0£ Review and held legally" sufficient. to support the · 
se.ntence. - · - : 

~~!2~~~~Qz!i~!!!L.; Judge Advocate. 

"-.:i:;~~~:;t,~~~:c::::~-:' Judge Advocate. 

MTO 6685' 1st Ind. 
Branch Office of The Judge Advocate General, YTOUSA, APO 512, U •. S. Army, 
17 May l94S. . " ' . ) 

TO: coomiaii.ding Gerieral, MTOUSA1 APO 512, U. S~ A:rmy. 

· · 1~ In the case of Private Charles A. Johnson (13 051 308), casual, 
attached 400th Replacement, Company, 13th Replacement Battalion, 24th Replace­
ment Depot, attention is invited to the foregoing holdini( by' the Board of 

CONFIDENTIAL 



lll'O 6685, lst Ind. 
17 May 1945 (Continued). 

. . 
Review that the record of trial ·is legally sufficient to support the sentence.; 
which holding is hereby approved. Under the provisions ot Article or War 
5oi, you now have authority to order execution of the sentence. · . 

2. After publication or·the general court.-martfal order in the case, 
nine copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to f'acill­
tate attaching copies of the published order to the record in this case, 
please place the file number of the ·record in parenthesis at the end of· the 

· published order 1 as follows i 

(WO 6685) •. 

~~sS; 
ELLWOOD W. SAroENT · · 
Colonel, J.A.G.D •. 

Acting .,Assistant Judge Ad.voe.ate General 

(Sentence as colllllluted ordered executed~ Gell> 771 vro,· 17 Vay 1945) 





Branch Office of The Judge Advo~ate General 
with the . 

Mediterranean Theater of Operations, U. s. A.rr.ey 

Board of. Review 

MTO 6718 

\ 

UNITED STATES 

v. 

·Private LOUIS EDD SOUTHW'ARD • 
()4 273 692); 404th Pqrt 
Company, 522d Port' Battalion. 

) 
) 
) 

. ). 
. ) 

) 
) 
)' 

_il)O 512, U. S. Army, 
l June 1945. 

PEI~WSULAR BA~ SECTION 

Trial.by·G.C.M., c~nvened at. 
Leghorn,.Italy, 27·March 1945. 
Dishonorable discharge and 
confinement for life. 
u. s. Penitentiary,-I.ewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick,.Judge Advocates. 

cJ3> · 

1. ' The record of trial in the case of the soldier named above has 
been examined. by the Board of Review. 

I 

2. Accused was t~-ed upon the following Charge and ·specification: · 

CHARGE:· Violation of· the· 92d .Article o_f' War.: 
Specification: In that Pvt. Louis Edd sOti-tinvard,· 404th ' . 

. Port Company, 522nd Port Battalion, did, at Leghorn1 
Italy, on or about 7 FebruarJ 1945, with malice .. 
aforethought, willrully, deliberately, feloniously, 

.._ unlawfully, ·and with premeditation, kill one.Sergeant 
. James c. Heard, a human being, by shooting llim with· ' . 

· a revolver. · .. · 

He pleaded not guilty to ·and was found guilty of the Charge ctnd Specifica­
tion. No evidence of previous ·convictions 'was introduced. He was senten'ced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 

· become due, and confinement at ha.rd labor for the term of his natural life, 
three-fourths of the members of the court present-concurring. The reviewing. 
a"Q.thority approv;ed the sentence, designated the ·u. s. Penitentiary, Lew.isburg, 
Pennsylvania, as the place of confinement, and forwarded the record of trial 
!or action under Article of War 5~. .. 



3. The evidence shows that on 7 February 194.5, 404th Port Company, 
.522d Port Battalion, of which accused was a member, was stationed at Leghorn, 
Italy (R. 8,24,2.5,34). Between 2030 and 2100 hours on that date after.one 
drink in the noncommissioned officers' club maintained by 522d Port Battalion 
in Leghorn, accused (then a sergeant), a Sergeant Hatchett and two privates, 
decided.to visit the.battalion privates' club, located one floor below,to 
listen to some music (R. 9,12,15,17,19,25-27,31,32,34). Under the rules·of 
the. respecti Ve ClUbS J pri vateS Were not admitted to the noncornmiSSiOned Officers I 
club and no noncommissioned officers except the tirst sergeant were admitted 
to the privates' club, although on occasions nonconnnissioned officers visited 
the latter (R. 12,15,16,19). Accused and his companions entered the che~ 
room entrance to the privates' club, wherein at the time were the president 
and two civilian women employees of the club, a sergeant of 522dPort · 
Battalion, and Sergeant James c. Heard (the deceased), 406th Port Company, .· 
522d Port Battalion~ who was assigned to full-time duty ~s battalion provost 
sergeant. (R .• 9 ,10,19 ,23,25-27 ,34). One of the civilian employees asked 
accused for his pass, whereupon Heard intervened and demanded passes from 
accused and his companions (R~ 19,20,24,32,34). Heard started cll.rsing, stated 
that only privates could enter and that accused and his companions would have 
to leave the check room and go to the nonconnnissioned officers' club. He said, 
however, that Sergeant Hatchett could enter because Hatchett was his 11'. 'brother', 
or friend or something like that" (R. 10,26,32,3.5). Accused replied _that he 
and Heard had been brothers and friends for a long time and that he did not 

· - see wey Heard treated him ."like that" (R. 10,26,32). Deceased responded 

and 

and also 

'"Yes, we are brothers, but I am carrying out my orders'" 
(R. 10) 

'"You mother fucker think you are bad but I am the baddest 
man around here"' (R. 26,32) 

'"Yes, but I am Sergeant of the Guard 111 (R. 3.5). 

The conversation between accused and Heard lasted for about twenty 
minutes, during which they became angry (R. 20). .Accused had been drinking 
and was in a rage but was not drunk (R. 17,33). One 'Witness testified that 
she saw Heard take one drink about an hour before (R. 24). Tlvo of accused's 
companions finally took accused by the ann and all three left the check room 
(R. 10,13,20,24,26,27,33,).5,38). After accused's exit, Heard walked up and 
down the check room talking and cursing loudly to himself, and was heard 
outside the check room (R. 11,14,20,21,27,33,35). He was heard to say 

and 

"'You old mother fuckers think you are bad but I am the 
baddest son-of-a-bitch around here"' (R. 27) . 

"'You black son-of-a-bitch think you can come in and run 
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over people,. you think you are bad but I am the baddest son­
of-a-bitch in here", 

(~5) 

WPich remark he kept repeating (R. 33). Accused was about ten feet away from 
the door going up t~ steps when Heard 1 s remarks were heard (R. 35,38). 
Accused broke from the grasp of a companion, drew a pistol and ran back to 

. the entrance of the privates' club (R •. 35). 

About 2040 hours, approximately three minutes after his exit, accused· 
re-entered the ·club check room with a small pistol five to seven inch8s long in his, 
right· hand, which he pointed at Heard just after the latter s~d, "'If · 
you says I am bad, .yes I am bad'" (R. lO,ll,14,17,21,28,33). ·One of the 
witnesses testified that the weapon was an automatic pistol (R. ll). Accused 
said nothing (R. 18). Heard who was about 15 feet away. rushed at accused, 
attempted to seize the latter's right arm but missed, and seized accused 

. around the waist (R. 11,14,15,22,29,30). They scuffled for a few seconds 
(R. 15,22,30). Accused pointed his pistol "down" (R. 11), close to and 
toward Heard' s left side, and shot him with the pis'tol during the tussle (R. 
11,12,15,17,22,23,,30). Both accused and Heard. fell to the floor and accused · 
then ran out of the room (R.·23,30). 

Heard was taken' to the -7th Station Hospital.in Leghorn, Italy, \'fhere he 
was treated by a medical officer about 2130 hours· on 7 February 1'945. He ,· 
died about ten minutes later (R. 35-37 ,39 ,40). An autopi;iy conducted· on 8 . 
February established that the cause of his death was a gunshot wound which 
perforated the middle and lower lobes of the left lung, and caused a hemor­
r.ha.ge. The wound was the 'only injury sustained and the presence of powder· 
burns indicated that the shot causing death had been fired at very~close 
range. (R. 37,40,41) · 

Agent Daniel A. Szewczyk, Criminal Investigations Division, interviewed 
accused on 9 February 1945, warned him of his rights under Article of War 24, ' 
and told him that he did not have to make a statement, but that anything he 
said would be held against him. He then obtained from accused a signed, 
swont statement. (R. 44-46) The statement, ~ted 9 February 1945, and 
admitted in evidence without objection (R. 46; Ex:. l),.was, in pertinent 
part, as follows : . ·· · 

1ion 7 February 1945, at about 2030 hours, I went alone 
. to the NCO Club of my organization and there I had 
some drinks of cognac and rhum with some of the boys 
of.my organization whose names I do not know. A~er 
spending about one (1) hour.in the NCO Club, I went 
downstairs to look-up Sgt. HATCHEI'T. I went· through 
the check room of the Privates Club, where I found 
HATCHETT. When I saw HATCHETT, I said, 1Let 1s get the 
keys, I want to go to the· mess hall•, and HATCHETT · 
replied that he was going to the barracks too. On m:r 
way out 'Of the Privates Club, I bumped into Sgt. 
James HEARD, of my organization, in the check room, . · . 
and that is when Sgt. HEARD cal~ed me a •son-of-a-bitch'. 
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ll26) 
I started to call him one back, but before I had a 
chance to say it, he told me to shut my mouth. I 
·then walked near the door, and then I called him a 
son-of-a-bitch. Sgt. HEARD then ran towards me, 
running·· his hand in his pocket as though he were 
reaching for a pistol. When I saw Sgt. HEARD reaching 
in.his jacket, I pulled~o~t my 38 Cal. revolver and 
fired one (1) shot at Sgt. HEA.'ID. I then ran down-. 
stairs and out of the building, and I threw my 
pistol into the canal, which is right across the street 
fro~.our barracks. Then I went to my barracks where 
the M~P's came and got me 11 (Ex. 1). 

Accused elected. to make an unsworn statement at the trial, wherein he 
said that he had been a corporal for five or six months and a sergeant for 
about a year and a half ,prior to 7 February (194.5), and that he had been both 
·corporal and sergeant before leaving the United States (R. 42). He was first 
cook in his company, and stated 

11Where I got/the pistol, I got it from·an Italian and 
I gave him three dollars and a quarter for it, I 
bor~owed ten dollars from a boy in my organization, I 
think Hull lent '.it to me to pay" (R •. 43). 

' 
He also .stated that about 1100 hours on 7 February, he took the pistol to 
sell to a merchant marine, as he had told 11the Sergeant11 .he would pay him 
.that day. He went to the club that night with the pistol. (R. 43) 

Corporal Benjamin Hull~ .522d Port Battalion, testified for the defense 
that he had lent accused money sometime during the month of February (1945), 
Thich· accused promised. to repay on tr...a.t day or the end of the month. He did 
not remember what day the loan was made~. and was not present at the (privates') 
·club when deceased was shot. (R. 43,44J . . · . 

4·. It thus app~ars from the evidence, including the pre:-trial statement 
of accused, that at the place and time alleged accused killed Sergeant James 
c. Heard, the person named in the Specifi..cation, by shooting him with a 
pistol. Before the homicide Sergeant Heard denied accused, who was a sergeant, 
admission to the battalion privates• club, which accused was not entitled to 
enter.' Heard said that one of accused's companions, a sergeant,· could enter. 
Accused remonstrated with Heard and a heated, verbal altercation ensued 
between the tlvo men, both of whom became angry. Heard employed and applied 
to accused curses and vile epithets. After ·accused was escorted from the 

·check room. of .the club, Heard continued. to curse and talk loudly. About 
three nld.nutes later accused, who. went only a short distance away to a place 
where dece~sed's remarks could be heard; broke from the grasp o! a companion, 
dre,w,a pistol, .returned to the check. room and pointed the pistol at Heard. 
The· latter rushed to accused and attempted.to take him by the am, but missed 
and seized accused around the waist. After the two men struggled, for a few 

· seconds, accused shot Heard in the le.ft side and fled. ·Shortly thereafter 
Heard died as a.result of the wound • 

. ' 
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JU.though the iss~e was not raised or supported by affirrlative defense 
evidence, the pre-trial stp.tement of accused suggests that he shot Heard 
in self-defense •. TrJ.s statement is in direct conflict with the testimony 
of all the witnesses for the prosecution. To justify or excuse a homicide 
on the ground of self-defense, it must be established by the evidence that 
the slayer was without fault in bringing on the difficulty, or in other 
words, tr.at he was not the aggressor, and that the slayer.must have believed 
~n reasonable grounds that.the killing was necessary to save his life or to 
prevent great bodily harm to himself. (MGM, 1928, par. l48a; 26 Arn. Jur. ,. 
Homicide, sec. 126, p. 242). Whether or not deceased Yras acting with 
authority in denying accused admittance to 7he club was not material. The 
initial altercation was tenninated when accused left the scene, and his 
re-entrance three minutes later, armed with a pistol which he pointed at 
deceased, constituted a resumption of the altercation in which accused 
unquestionably was the aggressor. The two men engaged.in a struggle during 
which accused had his pistol,"but there is no evidence that his opponent 
was armed. Instead of retreating, or.breaking off the engagement, accused 
deliberately lowered his pistol and shot deceased at very close range while 
they were struggling. Accused was not in imminent danger of great bodily 
harm, or of losing his life, at the time he fired, and the court was amply 
justified in concluding that he did .not shoot deceased in self-defense (Tu:c1,r, 

- 1928, par. 148a). Heard's application to accused of vile and contumelious 
epithets in the initial altercat~on, in calling accused a "mother-fucker" 
and a 11black son-of-a-bitch", well may have enraged accused. But there is 
not embodied therein threats-or overt acts committed which would in any sense 
justify accused's use of a firearm. Where intent to ld.11 is shown by the 
evidence, no words of reproach, however grievous, are provocation sufficient 
to justify the ld.lling (Wharton's, Crim. Law, Vol. 1, 12th Ed., sec. 584, 
p. 802) •. :Even though deceased may have angered accused by offering to admit 
another sergeant to the club, there is not shown thereby any provocation · 
which 1in any sense would have justified accused in resorting to use of a 
firearm. Other than as asserted in accused's pre-trial statenent, the record 

. of trial does not disclose any legal excuse or justification for the homicide. 
The court was justified in concluding from all the evidence·that accused 
deliberately and willfully shot deceased,· with callous indifference to the 
life of his unarmed victim. Therefrom flows the inference of the malice 
with which accused was impelled. No matter of extenuation or mitigation is 
s.uggested in the evidence (MCM, 1928, par:. 148a). The Board of Review is 
of the opinion that the findings of guilty of murder are supported by the 
evidence. · 

5. It is alleged in the Specification that accused employed a 
"revolver" in committing the offense. All of the witnesses testified that 
accused was armed with a "pistol", one witness testifying that it was an 
"automatic pistol". In his pre-trial statement accused admitted that 'he 
shot at Heard with his 1138 -Cal. revolver", and later threw his 11pistol11 

into a canal. In his unsworn statement at the trial, accused referred to 
the weapon as a "pistol". The firearm with which the homicide was committed_ 
was.not introduced in evidence. No issue was raised by the defense as to 

·the nature of the weapon used, and the evidence establishes clearly that 
deceased shot accused with a pistol, either an automatic or a revolver. 
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This variance or omission between the allegations and proof is not material, 
and accused was not injured or misled.. thereby (AW 37; MTO ~38, Jefferies; 
MTO 5917, Jones). 

6. The charge sheet shows accused is 25 years of age and was inducted 
31 March 1942. He had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Board of Review' is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence• A sentence to death 
or imprisonment for life is mandatory upon conviction of murder under 
Article of War 92. Confinement in a penitentiary is. authorized by Article 
of War 42 for.the offense of murder, recognized as an offense of a civil 
nat..ure and so punishable by penitentiary confinement for more than one 
year by Section 454, Title 18, United States Code •. 

~~~~~:..!5::::2.~IC:;!::!!2::l~' Judge Ad voe ate. 

Judge Advocate. 

~~~~c,....!::..:..~~::!:!:~~' Judge Advocate.·.,, 
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Board o:t Review 

YTO 67~0· 

UNITED STA.TES ) 
) 

v. ) 
) 

Private First Class BLAKE . ) 
BILLS (38 219 070), Head- ) 
quarters Company, 2d Battalion, ) 
. 366th Infantr,r. ) 

) 

Trial by a.c.v., convened at 
APO 464, U. S. Arrrr:f, 20 April 
1945. 
lll.shonorable discharge and 
con£inement :tor life • 
u. s. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Ju~e Advocates. 

i. Th8 record o! trial in the ease o! the soldier named above has 
been examined by.- the Board ot Rev.iew. 

2. Accused was tried upon the f'ollo'!'ing Charges and Specifications: 

CHARGE I: Violation of' the 92d Article or War. 

Specification: In that Private First Class Blake Bills, 
Headquarters Company, 2nd Ba:t;tallon, .366th In:tantr,r, 
did, at Fornaei, Italy, on or about 12 Februar;r 1945, 
with malice a:torethought, 'Will.fully, deliberately, 
feloniously, unla1tfully, and with premeditation kill· 
one Lorenzo Simone, by shooting biJa with a, carbine. 

ClW!GE II: Violation o:t the 93d Article o! War. 

Specifications In that Private First Class Blake. Bills, 
Headquarters Company, 2nd Battalion, .366th In.fantr,r, 
did, at Fornaei, Italy, on or about 12 Februar;r 1945, 
with intent to do her bodily harm, commit an assault 
upon Theresa Egui Nei Simone, by shooting her with a 
dangerous weapon, to ldt, a car~. 
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He pleaded not guilty to and was found guilty of the Charges and Speci.fl.ca­
tion:s. No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge, .forfeiture of al1 pay and allowances due or to 
become due, and confinement at hard labor !or the term of his natural life, 
three-fourths o:t the members of the court present concurring. The reviewing 
authority approved the sentence, designated the "United States" Penitentiary, 
Lewisburg, Pennsylvania, as the place of coni'inem.ent and fonra.rded the record 
o:t trial for action under Article or War 5ot. 

3. The evidence for the prosecution shows that on 12 February 1945 
accused, Private F.!..-st Class Blake Bills, was a member of the Antitank 
Platoon of Headquarters Company, 2d Battalion, 336th Infantry Regiment (R. 5, 
l.4,2$-27 ,34). First Sergeant William K. Robin:son, Technical. Sergeant Jay B. 
Fair, platoon sergeant of the Antitank Platoon, Staff Sergeant Wqne F. 
Walker, apd other members of the organization occupied and were billeted in 
a two-story dwelling house at Fornaci, Italy, on the road to Barca, about 
a mile and one-half to three miles .from the front lines (R • .5,6,11,26,29,.34). 
Pietro Rossi;, an Italian civilian, had been working 'With the Antitank Platoon 
of Headquarters Company !or about a month and was billeted.with them. (R. 19, 
21,2.4,29). Before coming to Fornaci, about 1 February, the organization had 
been stationed at Fabrique, Italy, where the curfew for civilians had been 
six o•cloclc (1800 hours) and the .Antitank Platoon bad been in charge of 
imposing the curfew, enforcing security regulations, and perfoming guard 
duty (R. 6,26,27). At Fornaci, however, although the six o'clock curfew 
remained in effect for civilians, the duty of imposing the curfew was on 
Compaey Headquarters Platoon, and not on the Antitank Platoon which was 
performing no security guard but which was maintaining gun positions while 
waiting to be "moved up" (R. 6,ll,26). There were no orders in effect to 
carry weapons but it was customary to carry them. at all times, whenever "they 
went out night or dayt' (R. 15). The men had received instructions 'With . -
reg~ to civilian:s and were authorized, whether on duty or off duty, to 
bring in suspicious characters {R. 12). 

About 1900 hours, 12 February, Rossi met accused on the street in 
Fornaci and began walking with hilll toward their billet {R. 6,7,12,19,20,23, 
24, 27, 29, 31). Both Rossi and accused were armed (R. 21, 23). After they 
had gone' a ~hort distance they met Tereza Egui Nei Simone and her 16-year old 
son, Lorenzo Simone, Italian civilians, who were on their wa:r to Tereza•s 
sister's house to sleep (R. 20,21,24,25,.30-32). It was past the curfew hour 
(R. 23,33). Accused called out in English and was answered in Italian, 111 We 
are Italian paesan' 11 (R. 20). Accused flashed his. light at them, threatened 
them with his weapon, said "'Via, via'" and motioned to them to proceed ahead. 
Tereza testified that "the.colored soldier" {accused) "pushed us ahead point­
ing the gun at us and we were very much afraid". (R. 20,21,31,33) Rossi did 
not tell accused that the civilians niight be "Tedeschi." (Germans) but tried 
to quiet accused (R. 25,.31). ,Accused, however, insisted that they were 
Fascists (R. 21) and wa.s 11 very, nasty" (R. 33). When they arrived at the house 
where the organization was b11leted,.the door was closed and accused told 
Rossi to call the sergeant. Rossi opened the door and called three sergeants, 
including Fair and. Walker. {R. 21) 

- 2 -
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First Sergeant Robinson, who had been sitting in the orderly room on the 
ground .floor, heard a noise at the door, was called out by one o.f the men, 
and went to the. front door, where he saw accused with the two Italian 
ci vi.lians. Robinson asked accused "why he had brought the people there and 
what it was all about", and accused. replied •'Sergeant, you don't know what 
these people may do. You don't know how much trouble they will cause. You 
are too easy on these people'"· (R. 7) Robinson told accused "to leave the 
people alone" and that if they had done any harm he would take care of them. 
He told accused to come inside the house, and the latter did so, bringing 
the civilians with him (R. 7,8). The light was not lit in the hallway but 
some o:t the men who had assembled there had lighted their flashlights (R. 8, 
12,21-23,27,29). The two civilians stood near a kitchen on the lei't-hand 
side of the hallway and accused stood in the hallway, his carbine held in 
his right hand by the small o:t the stock, pointing dollll at a slight angle, 
with his finger on the trigger (R. 8,9,12,14,21-24,27-29). Rossi testified 
that accused was holding bis weapon pointed at the ci vi.lians (R. 2.3). 

Robinson tried to quiet accused and Fair, who had been summoned to the 
hallway, started to talk to the civilians and, with the help o:t Rossi, was 
securing their names and place o.f residence when accused raised his carbine 
waist-high and fired .four to six shots at Tereza and her son (R. 9,12,22,28, 
.30,31,34), both of whom fell to the ground wowided (R. 9,22,34,.35). Tereza 
was hit in the lef't . thigh and in the right hand and her son Lorenzo was hit 
in the leg (R. 32). Fair ha4 not noticed either Italian make any- sort ot 
:movement or gesture (R. 28,29). Fair grabbed accused's weapon, struggled 
with him !or it and £inall.7, af'ter getting accused down on the floor, with . 
the help of Robinson and another soldier took it from accused (R. 9,28,30). 
Fair's hand was slightly scratched during the struggle (R. 22,29). Robinson 
took accused outside the building for the purpose of seeing a Lieutenant 
Abron at the battalion cmmnand post. About 50 yards from the building 
accused said to Robinson 111 ! mu.st,bave a rifie'", went back.and secured 
another weapon. (R. 9,10,13,14) At the command post Robinson reported to 
Lieutenant Abron that accused had shot two civilians, and, Robinson testified, · 
accused 

•started to tell Lieutenant Abron about it. He told him 
that he had met the people in to"Wll and had spoken to 
them - buono sera - and then he said what they might do, 
all the harii they might cause and th8.t be was afraid of 
them" (R. 10) ~ 

When Lieutenant Abron asked accused why he had done it accused answered "'I 
am afraid of those people' n, and " ' In Barca these people almost caused me to 
be killed.· The house that I was in was hit by the Jerri.es"' (R. 35). 
Accused was ordered placed in confinement (R. .35) and transportation was 
fUmi.shed to take the wounded civilians to a medical aid station (R. 10,22, 
.32,.34). Five • .30 caliber carbine ammunition shells were found in the hall­
way o.t' the dwelling, 1'bich Robinson picked up and turned over to an investi-· 
g~ting otf'icer (R. lO,ll.,28,.30). 

The evidence as to accused's intoxication was conflicting •. Robinson 

- .3 -



(132) 

•observed" that accused "was intoxicated", a conc1usion he reached sol•l.7 
.from accused's manner of,speech. •He 11'0uldn1 t listen to any-one - he just 
kept talking,continuously - all of the t.1.me~. On the way to the battalion 
command post accused walked in a normal manner. (R. ll,13) Rossi was 
unable to state whether accused was druDlc. He did not see accused drink -
anything but thought he staggered a little. (R. 20,2$) Fair thought that 
accused was "normal.• and •sober" and accused, who was not staggering, did 
nothing to lead witness to believe he had been drinking. •He was talking, 
but I know that he has a tendency to talk loud anyway". (R. JO) Walker had . 
no opinion a!!I to whether accu819d'Were drunk or sober,.but thought he was 
"excited" (R •. 3.5,36). ·----.....:._ !.;'!'-;- -_ -

Tereza and her son were given first aid· (at medical aid stations) and 
were subsequently taken to the civilian hospital in Lucca, Italy (R. 32,.36). 
Tereza remained there about six weeks (R~ 32}. Lorenzo's wounds, wbich were 
serious, were on both thighs and appeared to have been caused "by shots". 
The wounds were examined at the hospital and he was given external treatment 
"and then placed on an iron apparatus - in a contraption nth Brollll1s 
apparatus•. He died on 17 llarch 1945. (R. 32,36,37) Torgiato Cecchini, 
assistant.surgeon at the ciT.l.lian hospital, testified that Lorenzo's death 
was due- to a hemorrhage caused bi the wounds Lorenzo had received, . or that 
"it might have been a f'ragment·of the shot itself". Asked it "the 1fOUilds 
from the shots ~ad~ bearing" on Lorenzo's death he testified "Yes.- I 
most say yes, because the hemorr(h)age was caused by .the wounds •. It is a 
complication~ The bone was also fractured. The bone might have touched 
the arteries and thus caused the hemorr(h}age"~ . (R: 37,38)' · 

On 3 Karch 1945, after he had been warned under Article of War 24 that 
he TaS not required to make a statement but that if he ·made one it could be 
used against him, accused signed and swore to a statement Thi.ch was admitted 
in evidence without objection. No promises were made, nor arq .force or 
coercion used to obtain the statement. (R. 1$-19; Ex. A) It reads as 
f'olloe: 

"A.bout 1630, 12 Feb 45, I left the camp and went to Fornaci 
. D1 Barga.· I was nJ.ld.ng around looking for a woman. About 
two hours later I met the paesan who Yorks in the same 
outfir with us. We stopped and talked for about fifteen 
minutes. Then we started to go back to camp. Abcut 200 
yds. from the house where we 11 ve we met a wanan and a man. 
'Paesan said, 'Similar to Tedi.ski..' I shined. 1113" ·nashlight 
on the man and woman. I askeatlie man his name and he 
replied, 'No capito.' I bad '1Jf3" carbine under my arm and 
I motioned to them with 'lll;f. other hand to go. I said, 
•Let's go, Via'. We proceeded to the house. Some soldiers· 
ore.standing in .front of' the house and I told them to call 
out the first sergeant. The first sgt. came out and began 
talking to the man and woman. I could not understand 
what he was saying. Sgt. Robinson led them in _the house 
and stood them with their backs to the wall. The sgt. was 
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talking to them. I had '1II:f carbine on the man and woman. 
The sgt. stopped talking to them. The gun went off, I, 
t.tdnki ng the saf'ety was on. The gun fired about three 

· times. A soldier standing beside me hit m:r azm and took 
the gun U87 from me. A S/sgt. Walker shortly afterwards 
took me to the 365th stockade" (Ex. A). 

First Sergeant Robinson testified for the defense that accused had 
served on the front lines as an ammunition-bearer in the Anti tank Squad, 1ras 
of value to the govermnent as a soldier, and before 12 February 1945 bad 
caused no trouble in the organization. Robinson would give accused "an 
excellent character rating". (R. 38,39) Sergeant Fair testified for the 
defense that accused bad served on the i'ront lines as an anmunition-bearer 
in 'Witness• platoon. He would rate accused's performance of duty •very good.11 

or •excellent" and his character •good.11 or "very good".- (R. 39) 
. - . -

Accused elected to 'remain silent (R. 39). 

4. It thus appears from uncontradicted evidence that at the place and 
time alleged accused wounded Theresa (or Tereza) Egu1 Nei Simone, the person 
named 1n the Specification, Charge n, by shooting her with a carbine, and . 
that he shot Lorenzo Simone, the person named in the Specification, Charge 
I, with a carbine, in.Q.icting injuries which, 'Id.th complications resulting 
directq therefrom, caused his death JJ days later. · 

The e'Vidence shows that at the time of the homicide, accused's organisa­
tion was 1n close prox:imi ty to the front lines and bad previously. been engaged 
1n carrying out security regulations and en.f'oreing the.curfew upon Italian 
ciT.l.l:ians. About five days prior to the commission o! the offense, however, 
accused's organization had been relieved of that dut;r and Ya.S engaged in 
maintaining gun positions prior to being moved fo~. There were no regu­
lations in effect requiring or forbidding the.carrying or firearms bu.tit was 
customary to carry them at all times of day aI!d night, and the men were 
authorized to bring in s~icious chilians. About 1900 hours, one hour 
af'ter curfew, on the date alleged accused, armed with a carbine, met Teresa 
and her son Lorenzo Simone on the streets of Fornaci1 threatened them with 
his weapon and, asserting that they were Fascists, canpelled them to go 
'Id. th him to the dwelling-house where his organization was billeted. Accused 
was 11very nasty-". Upon arriva1 accused told his first sergeant, who attempted 
to quiet him, that it was impossible to tell ll'bat •these people" might do, 
that they might cause trouble, and that the sergeant was •too ea.s;r on11 them. 
As other noncommissioned officers nre endeavoring to straighten out the 
difficulty, accused fired five shots from his carbine at the two Italian 
civilians, wonnd:ing Tereza, the person named in the Specification, Charge Il, 
in the thigh and in the hand. From the suddenness and violence a! the assault, 
and fl'O!ll the . use of the firearm the court was justified in inferring an intent 
by accused to do bodily harm as alleged. · 

Lorenzo Simone, Tereza•s 16-year old son, was struck in the thighs by 
one or more of the bullets .trom accused 1 s carbine and later diEt<i from hemor­
rhages and complications calised by his wounds. On searching tor a motive for 
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accused's conduct, the e'Vidence presents a reasonable basis tor an inference 
that accused was angered because the civilians, whom he accused· or being 
Fascists, were on the street after cu.rte• and that he detennined to settle 
the matter himself'. When asked why he had shot them, he stated to an officer. 
that he was afraid or "those people" and that on another occasion "these 
people" had almost caused him to be killed. In bis pre-trial statement, 
however, he claimed that his carbine went o:ff accidently. The truth o:f this 
contention, as well as the extent and ef':fect of accused's intoxication, if 
a:rry, were matters :for detemination by the court. . There is evidence that 
accused had his finger on the trigger of bis carbine and that he kept bis 
weapon pointed at Lorenzo and Tereza, who were unann.ed. Neither their 
presence on the streets after cur:few nor accused's alleged fear amounted to 
legal provocation or justified bis resort to the firearm. It is clear that 
when accused fired he was not in danger of losing his life or of incurring 
serious bodily ham at the hand or Tereza, Lorenzo or aey ot~r person. 

Malice aforethought is abundantly evident from his apparent anger and 
resentment, and the deliberate, wanton, cold-blooded use of a deadly weapon 
in a deadly manner. Callous indifference to the life of his victim or 
vicious malice characterized the behavior o:f accused. The homicide was with­
out legal provocation, justification or.excuse. Accused was properly found 
guilty o:f murder as charged (llCM, 1928, par. l.48a). 

5. The record suggests. a question as . to whether the e'Vidence, shows a 
sufficient causal connection between the gunshot wound and Lorenzo• s death. 
The surgeon in charge testified that his death, 33 days after the wounds 
nre received, was caused primarily by a hemorrhage, which in turn was a com­
plication arising from the wounds themselves, a fracture o:r the bone, or a 
fragment of shell. There is no suggestion in the evidence that Lorenzo re­
cei ved other than prompt, ·no:nnal and approwd medical attention. In such 
cases t~ general rule is that there is criminal responsibility if the act 
ot the aeeused is the proximate cause of. death. Intervention o:r other :factors 
contri~t:i.ve to death, but which are not the proxi:nate cause thereof, does 
not lessen the responsibility- (26 Am. Jur., sec. 48, p. 191; 40 c.J.s., Homicide, 
sec. 1l6, p. 854). There was substantial evidence to warrant the conclusion· 
that, under the above rule, Lorenzo• s death resulted from and was proximately 
caused b,y the gunshot wounds inflicted by accused (NATO 2295, Lavender, Bull. 
JAG, Juq 1944, sec. 4.50; NATO 3015, Baugh). 

~6 •. The charge sheet s~ that accused is 32 years or age and was · 
inducted 6 August 1942. 1i3 had no prior service. , 

7~ The court was legally coruitituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Boanl or Review is ot the opinion that the record of trial is legally 
sufficient to support the .t'indings and the sentence. A sentence to death 
or imprisonment for life is mandatory upon a court-martial upon conviction 
of murder in 'Violation of Article of War 92. Confinement in a peni tentia.ry 
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is authorized by .Article of War 42 !or the offense of murder, reeognized as 
an of.tense of & c1 n.l nature and so punishable by pen1 tentiary con.tinement 
for more than one J9&r by Section 164, 'fitle 16, United States Code. · 

·'. 
~ •'· 
·,,. ': 

, Judge .Advocate. 

, : Judge Jd-.ocate. 

, Judge .Ad-.ocate. 
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. Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. $. Army 

Board of Review 

MTO 6781 

U'N ~TED.· ST ATES 

v. 

Private MILTON M •. ALEXANDER 
(34 045 493), casual attached 
400th Replacement Company, and 
Private CHESTER DAVIS .. 
(38 086 o62), casual attached 
40lst Replacement· company, both 
of 13th Replacement Battalion, · 
lst Replacement Depot. 

) 
) 
) 
) 
) 
) 
) 
) 
) . 
) 
) 

J 

APO 512, U. S~ Arm:y, 
4 July 1945. 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Naples, Ital'y, 23 March 1945. 
As to each: Dishonorable dis­
charge and confinement for life. · 
Eastern Branch, United States · 
Disciplinary Barracks, 
Greenhaven, New York •. 

_Irion, Sessions and.Remick, Judge Advocates. 

------·--- . 

1. The record of .trlal izi the case of the soldiers named above has 
·been examined by the Board of Review. 

2. Accused were ,tried upon the follol'ling separate Charges and 
. Specifications a 

ALEXANDER. 
' ' - -

CHARGE I: Violation of the 6lst' Article of War. 
. . 

Specifications In that Private Milton M. Alexander, casual 
attached, 400th Replacement 1 Company, 13th Replacement 
Battalion, lst Replacement Depot (then of the .547th· 
Replacement Company-, lloth lleplacement Battalion, 24th 
Replacement Depot), did, without proper leava, absent . 
himself from his organization at La Fagianeria, Italy '. 
from about 29 August 1944, :to ~bout 2l. Septem~r 1944.-' 
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DAVIS 

CHARGE II: Violation of the 92d Article of War. 

Specification: In that Private Milton M. Alexander, casual. 
attached, 400th Replacement Company, 13th Replacement 
Battalion, 1st Replacement Depot, did at Naples, Italy,_ 
on or about 13 September 1944, with malice aforethought, 
'Willfully, deliberately, .f'eloniously,_unlawfully, and 
with premeditation kill one Gregorio di Francesco Palumbo, 
·a human being by striking him _on the head_ with a pistol. 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Chester Davis, casual attached, 
40lst Replacement Company, 13th Replacement Battal.ion, 1st 
Replacement Depot, then of 547th Replacement Company, · 
llOth Replacement Battalion, 24th Replacement Depot, did, 
without proper leave, absent himself' from his organization 
at La Fa.gianeria, Italy from about 9 August 1944 to about 
7 October 1944. · 

CHARGE ll: Violation or the 96th Article of War .. 
I 

Specification: In that. Pi:ivate Chester Davis, casual attached, 
40lst Replacement Company, 13th Replacement Battal.ion, 1st 
Replacement Depot, did, at Naples, Italy, on or about~7 
October 1944, impersonate a non-commissioned o.f'ficer by 
wearing chevrons of·a staff Sergeant. 
. . 

· C!U.RGE III: Violation· of the 92d Article of' War. (additional., 
charge, 11 Dec 44). 

Specification: . In that Private _Chester D8.vis ~ casual attached, 
40lst Replacement Company, 13th Replacement Battalion, 1st 
Replacement Depot, did, at Naples, Italy, on or about 13 · 
September 1944, with malice aforethought, willfully, 
deliberately, .feloniously, unlawfully, and with premedita­
tion kill one Gregorio di Francesco Palumbo, a human being 
b)" striking him on the head with a pistol: 

' . 
. Each accused pleaded not guilty to and was found guilty of the Charges and 
Specifications pertaining to him. No evidence of previous convictions was 
introduced as to Alexander. Each accused was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due. or to become due, . and 
confinement at hard labor for the term of' his natural life, all members 
of the court present concurring in the .findings and the sentences. The 
reviewing authority approved the.sentence as to each accused, designated 
the Ea.stem Branch, United States Disciplinary Barracks, Greenba.ven, New · 
York, as the place of confinement, and.forwarded the record of trial for 
action under Article of War 50! • . 
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3. Accused Davis having died subsequent to the trial. 0£ this case 
(see report of death in al.lied papers), the proceedings as to him are abated. 
Evidence pertaining solely to Davis is omitted from the review and the Board 
of Review expresses no opinion as to the legal. sufficiency of the record 
of trial. to support the sentence as to DB.vis. 

4. The evidence shOws that on 29 August 1944 accused, Private Milton 
M. Alexander, then a member of the .547th Replacement Company, stationed at 
La· Fagianeria, ·ItaJ.y, absented himself from bis orgamzation without proper 
leave and remained unauthorizedly absent until 21 September 1944 when he 
reported to the 400th Replacement Company, stating he had been in the 
hospital since ·10 September 1944. His name was not found in the organization's 
sick book. (R. 45;. Ex. 6) 

The evidence shows further that about 2145. hours on 13 September 1944 
Gregorio Palumbo, an Italian civilian residing at Number l2 Via Conservazione 
dei Grani, Naples, Ital.y, which is about.JO meters from Piazza. Dogana, 

· stumbled into bis quarters and exclaimed to his· 'Wife n' I don 1 t see. I don't 
see' n. He was bleeding and dirty and. stated he had been assaulted by three 
negroes. (R. 30,31) He was taken to the Pellegrini Hospital in Naples 
where he was found to be in a critical condition as a result 0£ a "breaking 
of the skull bones with oozing 0£ the cerebral. matter and irradiation to 
the cranic.base" (R. 32,34,39). An examjnation disclosed tha.~ Palumbo.had 

· . no objective evidence of 8IJ.Y injury other than an irregular four-inch · 
· laceration in the center and toward the rear of his head (R. 35~39-42)-. 

.A doctor who examined the wound expressed the opinion that it was more. 
likely that it had been caused by a Beretta pistol butt than a rifie barrel 
(R. 41). Last rites were administered to Palumbo by the hospital chaplain· 
on 16 September 1944 at which time Palumbo stated n 'Wllile I was going back 
I was struck by three negroes•n (R~ 37,38)\ The chaplain.testified that 
at the time he made this statement Palumbo knew he was about. to die (R. 38). 
Palumbo died 16 September 1944 as a result of the breaking of the cranium 
and lesion of the brain (R. 30,40). -

The e'vidence ·.shows further that on the night of 13 September. 1944, 
before 2200 hours; in the vicinity of the Piazza Dogan.a, Naples, three 
"shadows" were seen attacking a man and a masculine voice was heard to scream 
'"Ma.mm.a. del Carmine'" in Italian (R. 8,9,12). About five minutes later the 
same three "shadowsn were observed to be three colored sol~ers. One lra.s 
wearing khaki clothing and staff sergeant's stripes •. One had a knife and 
was heard to say "'Come on, John'"·· (R. 10) .Arter another five minutes a 

.number of people were observed riear Via Conserva.zione dei Grani carrying an 
injured Italian civilian (R. 10,11). The Italian had a :four-irich wound on 

·his heaq. an~ was taken to the Pellegtlni Hospital (R. 11). ,. 

Prlvate Ernest Jackson, formerly a member o! 400th Replacement Company, 
1st Replacement Depot, who had been preV:tously convicted or the murder 
charged in the instant case, testified that on the night of 13 September . 

· 1944 he and accused .Davis ?iad supper ·together at the $24th Port Battalion 
at Piazza Dogana near Gate Num'ber 1, Po.zwt., ol" Naples. After dinner they went 

!. 3 -



(140) 
to "Lia's h0use 11 (home of Cecilia Farina, Number 12 Via Conservazione dei 
Grani) just behind the 524th Port Battalion where they met accused Alexander. 
(R. 14-16,21,35) Witness was wearing 110.D. 1s 11 and Alexander had on "khakis" 
w:i. th staff sergeant 1 s stripes and was wearing. dark glasses. Davis also was . 
wearing a khaki unifom and staff sergeant's stripes. (R. 18) · They 
remained at "Lia•s11 •for a time and then 'Witness and Alexander went out to 
steal a 11 jeep11 • Witness was armed with an Italian Beretta pistol and 
Alexander had "a piece of iron which used to be a muzzle of an old gun, 1'i th 
all the wood burned o.ff of it". Davis remained _at 11Lia1 s 11 • (R. 16) · They 
were unsuccessful in locating a "jeep" and were walking up an alley return- · 
ing to "Lia's" about 2130 hours when witness observed an- Italian walking 
behind them. Alexander said "'I'll cave that mammy dodger's head in"' and 
asked witness if he believed him. Witness replied "'You.said you would'"· 
(R. 17) The Italian walked past the two soldiers and was about two or three 
paces ahead of them when .Alexander took two or three quick steps and, lli th 
the gun·barrel he was carrying; struck the Italian on the head from behind. 
The Italian fell to the ground. Witness and Alexander then walked around a 
building, returned and .found that the Italian had disappeared. (R. 17) 
The assault occurred at a point about 50 yards or paces from Number 12 Via 
Conservazione dei Grani (R. 35). Alexander and Jackson then returned to 
11Li.:!.'c:" where they.rejoined Davis and others (R. 17}. Alexander called Davis 
into another room and told him "'.I just caved an Italian's head: in. I 
should kill all the sons-of-bitches'", and "'The best thing is that we don't 
stay in this· house, none of us, because the police is going to conie down 
for investigation, I imagine'"· (R. 18) Witness, Davis and Alexander then 

'· departed (R. 18). · · · · · 

Alexander, on 18 October 1944, after having been in!oz:med of his rights 
under Article of War 24 and told he. did not have to make a statement and 
that if he did make a statement whatever he said could be used for or 

· against him in the event of a trial, made the following sworn statement 
which was admitted in evidence against the author only, and reads in 
pertinent part (R. 22,23) 

"I remember the time the civilian man was killed. It 
was the 13th of September that Jack hit the guy and we 
found out later that he died. About the 1st of the 
month, Jack and myself were on the streets in Naples 
and he was talking to me about getting a gun. And I 
asked him what he wanted a gun for. And he said, 'I 
want to Ill& {make, /i/ M.A.) me some money. I'm going 
to sticking up somebody.' After that he said he didn't 
want to stick up anybody naked handed, that he wanted 
some protection. · 
Question: ·•Who else was with you?' 
Answer: 'Orily me and him alone •. ' 
Question: •Did Jack get the gun?• 
Answer: 'About three days later Jack met a soldier 
friend of his from the 7th Repl. Depot and got the gun. 
He ask'.ed the friend to sell the gun to him. The soldier 
didn't want to sell the gun to him at first. He asked 
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Jack what he wanted to do with it. Jack said he needed 
it bad, but he didn't tell him what he wanted with it. 
Jack worried him around for it for about half an hour 
and finally the soldier said he would sell it for $25.oo. 
Jack said he was short $3.00, and he went over to King and 
borrowed $3.00. Davis, King, and myself was standing 
around when the soldier gave Jack the gun, which was an 
Italian Beretta automatic pistol. The soldier gave him 
two bullets which Jack put in the pistol. King said if he 
had known what he wanted to do with the $3.00 that he 
would rave bought something to eat for himself.' 
Question: 'What did you do, from the time you left camp, 
on the day that Jack hit the civilian? t 
Answer: 'On the 13th I left camp with Cpl. Jameson. 
We ·both had passes. We come to Naples. It were about 
10:00. We went on Via Roma. We was just walking and 
looking. We stayed together until 12:00. Then I went to 
a cafe alone and had dinner. When I left out of the cafe, 
I came back on the corner right near the 524th Port 
Battalion. I stood around there about an hour and a half 
and Jack came up later. 

1

Tony Dcivis carne up after him. 
We walked down the side street and stopped in a cafe. 
Jack bad a meal and me and Tony had a glass of vermouth. 
We left the cafe and went to another joint down by the big 
square behind the colored barracks.• 
Question: •What did you drink?' 
Answer: •I drank two small glasses of vermouth and Tony 
had two glasses of cognac. Jack didn't drink anything. 
We le.ft and then went to Ua's house. Tony and me stayed 
about 15 or 20 minutes. We carne down and left Jack up 
there. Right after we come out of the house on the corner 
there, the two girls we. was talking with: I was talking . 
to one girl and Tony was talking to another. Tony left· me 
and went into the square. There was ·an Italian soldier 
coming up the street with a blackjack. He had the black­
jack in his hand. There was an Italian civilian man close. 
Tony started arguing a few minutes with the Italian who was 
carrying the blackjack. The Italian· just stood there 
facing him. He just stood there looking at Tony. After I 
came up Tony wrung the blackjack out of his hand and Tony 
jumped back from me and took a big swing and him on the head 
once. Then Tony threw the blackjack in the back of the 
square. Three or four girls came running up and ran up to 
Tony and asked him why he wanted to do that. They told 
Tony he wasn 1 t no good. And Tony turned around and I told 
him, 'Man, you shouldn't have did nothing like that.' 
About that time Tony walks up the street to the corner of 
the main street up by the 524 Battalion. I came on up 
later behind him_.' ; 
Question: •What time was it that Tony hit the soldier?' 
Answer: ··•It was in the afternoon when it was still day. 
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I think it wa.S around 3:00 o'clock. Tony stopped on 
the corner and I came on up later. And Tony looked back 
at me ~d walked on into camp. He didn't say aeything •. 
I staied there about ten minutes and then I caught a 
ride in a truck and went· up around the Liberty Club. I 
stayed arour.d there until night and ate supper at the · 
JS.5th Engineers. And I crone back to Lia's house after 

·• supper and Jack and Tony and myself, we got together 
there. We stayed there .for a 'While and we _three walked 
over toward the Red Cross show on Via Roma. We didn't go 
into the show; we stayed on the street .for a while, and 
Jack said, •Let 1s ·stick up somebody·' I told him, 'No, 
I won't do anything like that.•· He asked Tony would he 
stick. up somebodi with him, and Tony told him, 'No.' 
Jack asked us was we scared. We walked . on the street about 
an hour and Jack was trying to get us' to stick up somebody. 
We knowed he had the gun because he showed us the gun when 
we le.ft Lia's house. We walked on down to the square·do1'Il 
by the 524th Battalion. When we turned up into the square 
Jack asked us again to stick up some Italians and get 
some money. We told him, 'No.' About that time ari Italian· 
man was coming behind us. . Jack took his. pistol out of his back' 
pocket and,p11t it in his front' pocket. When the Italian 
got even with us, Jack told us, •Let's get him,' and I 

.said 'No.• Jack said 'I'll get him,' and he took his 
pistol out . of bis pocket and hit the Italian in the head. t 

. Question i - •was the Italian civilian .facing Jack?' · 
Answer: 'No, Sir. The Italian had passed him. Jack. 
walked behind him and hit him iri the head With the pistol 
while he wa~ walking along. When the Italian fell, Jack 
walked around on the right side o.f the civilian, 8n4 then 
two lights come shining out o.f the window be.fore Jack 
could rob .him. Somebody was yelling down, "What is going 
on down there?"' · 
Question: .. •Where did the lights come .from?' 
.Answer: 'From the open 'Window above the door. Jack . 
didn't·. search the civilian because when the lights . came 
on, he didn't have time and walked on. Tony and JJV'Self' 
.followed Jack to the .fountain in the square. The civilian 
got up pretty soon and walked by himself to ~he same house 
where Lia lives. Jack said, "He made it to the house." · 
Then we went over to the corner and in a' .few minute-s some 
ci villa.ms brought the man back down in the. street. .Anothe.r 
ci 'vilian who was standing nearby then came . and went· with 
·the other civilians and took' the man to the dispensary-. ' 
Questions - •While you were standing at the corner, did a:ny 
of the soldiers shine-their lights or talk to you?' 
Answer: •There were three or four lights shining down 
.from the side window where the screen is, and we heard the 
boys talking upstairs together. ' · 
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· Question: •When Jack hit the civilian, how far away 
were you and Tony?• 
.Answer: · •We wB.s behind Jack because Jack walked of! 
fast and hit the civilian. We must have been about twelve 
feet away from Jack.• 
Question: •After they carried the civilian away, what did 
you do?• ' 
Answer: ' Jack, Tony, and myself went upstairs to Lia's 

. house. King was already upstairs. Jack went to the window 
and opened it ·and called Tony Davis. lie said, "Come· here.n , 
All of us went to the window and Lia and Tony• s girl !r:i.end 
come to the window also. We looked and didn't see anything, 
and Jack said, "They must have taken that man to the dispen­
sary." Jack told Lia he hit the man in the head with a 
pistol. Jack still bad the pistol. Me and Jack left the 
house about fifteen minutes later and we went-to the.Port 
and. rode with the 127th QM boys. We slept and drove in the 
tnicks.• -
Question: •What did you do the next day?' 
Answer: •Me and Jack came back the next morning ~bout 
1:00 o'clock to Lia"\ house. Tony and King had stayed _at · 
the house all night. Tony, King, Jack, and myself, another . 
tall boy, and Tony's girl- Syndia, the one he slept with all ' 
night, we got together. There was five of us and the one 

. girl. Jack told Tony's girl to go up 1 and tell the lady 
_that What happened to . this Italian he was sorry abou~ it, ~­
and don't sa-y., anything about it, and he would give her 

__ something for it. Tony1s girl went out with this tall boy 
·.from the 480th Port .Battalion. The girl· came back in a · 
pretty short while with this tall boy and told Jack tba~ 
the widow wouldn't say anything about it •. Later on; about 
two or three days, all the civilians were talking about it. 
They were talking about Jack doing it and Jack said he was, 
going to le~ve. And he left and.went up to his girl · 
friend's house on Via Roma. About two weeks later Jack, 
Tony, and myself were talking on the street and two M.P.' s 
come up and, talked to us. ·They took Jack to the station 
because he had no pass. Tony and myself went . along up 
there_ also, and they put Jack in jail" (Ex: •. l) •. 

(143) 

Each accused elected tO remain silent·-and no evidence was offered by 
the defense (R. 46). 

' 
5 •. It thus' appears from uncontroverted evidence that ·at the place and. 

time alleged in the Specification, Charge ·r, accused Alexander abSented . · 
himsel.1' from his organization without proper-leave and remained unauthorizedly" 
absent until 21 September 1944, when he reported to. the 400th Replacement 
Company stating he had been in the hospital since 10 September 1944. · His . 

· name was not ·found in the sick book. · The court was warranted in finding 
accused guilty of a violation of' Article of War 61 as charged• · 
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'l'here is evidence that about 2130 hours on the date alleged in the . 
Specification, Charge II, another soldier and accused Alexander, who wa.S 
anned with an iron gun barrel, were walking along an alley near Number 12 
Via Conservazione dei Grani in Naples, Italy, when an Italian man walked 
past them. Accuse!i remarked "I'll cave that mammy dodger's head in", took 
two quick steps behind the Italian and struck him over the head with the gun 
barrel knocking' him to the ground. There is further.-.evidence that about 2145 
hours the same night Gregorio Palumbo, an Itillan, the person named in the 
Specification, stumbled into. his quarters at Number 12 Via Conservazione dei 
Gra.ni, dirty and bleeding from an irregular four-inch laceration in the back. 
of his head, exclaimed to his wife 111 I don't see, I don't see'", and 

.asserted that he had been.assa"ilted by three negroes~ He was taken to an 
Italian hospital where he was found to be in a critical condition as a result 
of a "breaking of the skull bones and with irradiation of the cranial basen. 
He had no other injury. As last rites were administered Palumbo stated that 
he had been struck by three negroes. Three days after his admission to the 
hospital Palumbo died as a result.of the breaking of the cranium and lesion 
of the brain. · 

. . . 

The evidence shows further that immediately after connnitting the assault 
Alexander and his companion weni( directly to the apartment of a friend-at 
Number 12 Via Conservazione dei Grani. Shortly after their arrival Alexander 
called Davis into another.room and told him "I just caved an Italian's head 
in. ~should kill all the sons-of-bitches", suggested they all leave as the 
poli-ce would probably come there, and departed immediately. In his voluntary 
statement accused ~exander admitted bis presence at the scene of the attack 
but maintained that a companion perpetrated the assault and that he declined 

.to participate .therein. 

There is substantial evidence warranting the conclusion that· Gregorio · 
Palumbo, the person named in the Specification, was the Italian assaulted· 
by .Alexander and that he died as a result of the injuries infiicted (NATO 
2295, Lavender, Bull. JAG, July 1944, sec. 450). There is ~rect evidence 
that accused Alexander struck the fatal blow. The. court was warranted in 
giving credence to this testimony and, rejecting accused's version of the. 
assault as reflected in his voluntary statement. · 

Malice may be inferred-f'roni the use of' ·a, dangerous weapon in a deadly-, · 
manner and from the deliberate and viciolis manner in which the assault upon . ' 
an, unarmed victim was perpetrated. The evidence discloses. not the slightest ' 
suggestion of any provocation or legal excuse fo~ the homicide. The court 
was warranted in finding accused Alexander guilty' of murdeir as charged (MCY, 
1928, par. 148a). ' · 

· 6. Over objection of' defense Palumbo 1s widoW was permitted to testify 
that when he stumbled into their quarters at, Number 12 Via Conservazione aei; _ 
Grani about 2145 hours on the night he was assaulted, he was dirty and 
bleeding, exclaimed "'I don't see, I don't seetn and stated that he had. 
been assaulted. by three negroes •. The ruling of.the court was proper. 
These remarks appear to have been made immediately upon Palumbo' s arri va1 
at his home and substantially contemporaneously with the assault and were 
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therefore properly admitted as part of the res gestae (MC:M, 1928, par. '11Sb; 
. MTO 6867, Jackson). 

7. Accused Alexander was charged with having killed Palumbo by striking 
him on the head with a pistol. The evidence shows that the weapon employed 
was an iron gun barrel. There is no suggestion in the ~cord that the 
named accused was misled by this slight variance. The variance did ;:iot 
prejudice the substantial rights of the accused, particularly as the alle­
gation was that the pistol was used as a club and not as a fireann (Dig. op. 
JAG, 1912-40, sec. 451 (11)). 

8. The name of deceased appears in the Specification as Gregorio di 
Francesco Palumbo while the evidence establishes it simply as Gregorio 
Palumbo, and his father's name as Di France$co. There is no suggestion in 
the record of trial that accused was in a:ny way misled, prejudiced or 
surprised by this slight variance or omis'sion. The words 11Di Francesco" 
may be regarded as surplusage. Accused could successfully plead the con­
viction in this case in bar of a subsequent trial for the murder of a person 
with the name that appears in the Specification. Accordingly the variance 
or omission was innnaterial. -

9. The charge sheet shows that accused Alexander is 25 years of age 
. and was inducted into the .Army 3 April 1941. He had no prior serVice. ·: 

10. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally . 
sufficient to support the findings and the sentence as to Alexander. A . 
sentence to death or imprisonment for life is mandatory upon conviction of 
murder u,nder Article of War 92. Although a .disciplinary barracks was 
designated as the place of confinement, confinement in a penitentiary is 
authorized by Arti~le of War 42 for the offense of murder,' recognized as 
an offense of a civil nature and so punishable by penitentiary confinement 
for more than one year ~y Section 454, Titl~ 18, United States Code. 

Judge Advocate. 

Judge Advocate. 

(on leave) , Judge Advocate. 
~~ ...... ~~~---~~~~-
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Branch Office or The Judge Adwcate Genera1 
with the 

Mediterranean Theater of Operations, u. ~· Army 

APO 512, U. S. A:rmy, 
26 June 194.5. 

Board of Review 

MTO 6808 

UNITED STATES 

v. 

) 
) 

NORTHERN BASE SECTION 

Trial by G.C.M., convened at 
APO 386, U. S. Army, 23 April 
1945. 
Dishonorable discharge and 
confinement for lite. 

(~7) 

Private BENNIE H. KING 
(35 312 6)0), 697th Port 
Company, Transportation 
Corps. 

.) 
) 
) 
) 
) 
) 
) 

u. s. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions 'and Remick, Judge Advocates. 

l. The record of tria1 in the case of the soldier named above has been 
examined by the Board or Review. 

2. .Accused l"as tried upon the following Charge and Specifications: 

CHARGE: Violation of the 92d Article of War. 

Specification 1: · In that Private Bennie H. King, 697th Port 
Company, Transportation Corps, Casamozza, Corsica, did, 
at Torricelli, Corsica, on or about 1700 hours, 23 
March 1945, with malice aforethought:, willfully, deliber­
ately, .feloniously, unlawi'ully, ·and with premeditation 
kill one Monsieur Pierre Albertini, a human being, by 
shooting him with a US A:rm:f Carbine rifie. 

Specification 2: In that Private Bennie H. King, 697th Port · 
Company, Transportation Corps, Casamozza, Corsica, did, 
at Torricelli, Corsica, on or about 1700 hours, 23 March 
1945, with malice aforethought, willfully, deliberately, 
feloniously, unlaw.i'ully, and with premeditation kill one 
:Monsieur .Andre Colli, a human being, by shooting him 
with a US Army Carbine rifie. 
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Specification 3: In that Private Bennie H. King, 697th Port 
Company, Transportation Corps, Casamozza, Corsica, did, 
at Torricelli, Corsica, on or about 1700.hours, 23 March 
1945, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully,· and with premeditation kill one 
Monsieur Roch Colombani, a human being, by shooting him, 
1d th a US Army Carbine rifle. 

He pleaded not guilty to and was found guilty of the Charge and Specifica­
tions. No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to. 
become due, and confinement at hard labor for. the term of his natural life, 
three-fourths of the members of the court present concurring. The1 reviewing· 
authority approved the sentence, designated the u. s. Penitentiary, Lewis­
burg, Pennsylvania, as the place of confinement, 8.nd forwarded the record, 
ot trial for action under Article of War 50! • . 

3. The evidence shows that on 23 March 1945 accused, with Privates 
Charles B. Carr and Hem7 Baker, all members of the 697th Port Compaicy', 
Transportation Corps, were at the Albertini farm, Torricelli {Corsica), 
about seven-tenths ot a mile north of 1;heir compaey area, lrhich was in the 
vicinity of Casamozza {Corsica) {R. 9,22,27,65,122). The farm consisted 
primarily of two buildings with a distance of approximately 48 feet between 
the front of the smaller building and the. back of the larger~ This space 
composed a courtyard. (R. ll,27,121) The three soldiers were drinking . 
ldne upstairs in the larger house about 1600 hours and when they' started to . , 
leave they state4 that they had no money with which to pay for the wine, · 
but that they would return and pay for it that eyening. The woman in charge 
said ••AU right. You can pay tomorrow. If you don't pay it does not 
matter~". carr and Baker walked off, th:Lnking that accused was with them. 
Andre Colli (deceased) who had been ·working on the farm approached accused 
in the courtyard and, proposing to "make them pay" struck him in the fac.e 
with his fist. Charles Yariotti heard the discussion concerning payment for 
the 11ine, saw Colli with a tent pole .fighting 1d th' the .AJD.erican soldiers 
and tried to separate them. Carr, who had walked slowly ahead, looked back. 
and saw four or i'i ve people holding accused. He returned to help accused 
and a Frenchnan struck accused and Carr with a tent pole. Carr.and accused 
broke away from the .fight and returned to camp. (R. 29,30,37,52,66,67) 

Neither Pierre Albertini (deceased) nor Roch Colombani (deceaSed) were 
present during the fight but both arrived at the farIJ!. a few minutes later 
(R. 31,53). . . . ~ . . , - I •, ' ' . I 

. . . 

About 1700 hours one of the three soldiers who had been at the !arm 
earlier in the day entered' the courtyard 1d th a gun in h:Ls hand and went 
straight to the small house. Shortly therea.f'ter approximately eight shots 
were heard and accused was seen pointing a gun toward the door of the eanteen. 
{wine shed) of the small house. Accused then left the· farm and the bodies 
o:t Colli, Colombani, and Albertini were ·then discovered 'on the. ground in 
the canteen. Colli' s body had one bullet wound through the side. Colom.bani 1 s 
bod;r had six bullet .woimds" three of which were in his back, and Albertini' s, 
body had three bullet wounds, two of lrhich were in his back. Colombani and 
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Albertini were dead. Although Colli was alive his pulse was weak and he · . 
died a few minutes.later in an ambulance en route to the hospital. (R. 
12-14,22-25,31-35,42,50,51,55,56) . . 

Captain Vorrls H. Stem, Northern ·Base Section Area "B" Dispensary, 
exam1ned the bodies of the deceased and made notes of bis.observations of 
a superficial autopsy of deceased performed by a French physician. Without 
objection by the defense the notes were read in .full to the court and intro­
duced in e'Vidence as Prosecution's Exhibits A, B and c. (It. 16-20,124-126) • 

Colli 1 s death was caused by 11an internal hemorrhage due to penetrating 
bullet wound of the abdomen" (Ex._ A). The cause oli Colombani 1 s death was 

· either a bullet 'Wbich entered the upper aorta and heart, or a. bullet wound 
· "llhere the spinal cord ma.y have been injured11 .(Ex. B). - The cause of 
.Ubert1ni 1s death was a bullet which entered.the neck· and upper chest (R. 
16-20; Ex. c). . · · 

At approximately 1710 hours accused, coming from the north, approached 
a group of prisoners working under __ a guard just opposi ~ t-he 697th Port 
Company camp. The guard did not want him near the prisori.er8 and ·asked l:ifl to 
leave. Accused stated that he bad just killed some men, that he 11had to 
defend himself", and that any man who mistreated him would have to die. 
Accused then went over to some bushes about 40 yards away, picked up. a · · . 
carbine and, whi~e putting a clip in the carbine, started back toward the· · 
prisoners. The guard seized the clip, which contained four bullets, and 
removed one bullet from the chamber of the carbine. Accused, who would not 
give the carbine to the guard, put it in bis bosom under his fatigues and 
went to his tent. (R. 59-63) Accused walked straight and bis speech 1'aS 

blurred •very li1;.tle". However, he was 11glo01Il1'-e;yed" and acted a "little 
dopeyn, as, if he were intoxicated. (R. 63,64) The guard went to the 
company area and reported the incident to the first.sergeant. The latter 
saw accused coming out of the mess hall and asked him "•King what is your 

. I ' ' 

trouble?'" Acc1ised replied "'I was .defending ~sel.1' •. Some Frenchman hit 
me in . the mouth 111. The: sergeant noticed that . accused's mouth was bruised. 
(L ~,n) . . 

About 1710 hours Captain Weldon},{. Scott, First Lieutenant David w. · 
Haycock and First Lieutenant George J. Strenk~ 697th Port Company, went to 
the Albertini !arm. There -they saw three bodies ~in a little room and 
found eight empty carbine cartridge cases (Ex:. E) on the ground in front o! 
the entrance to that roan. The cartridge cases were turned over to 

· Lieutenant Haycock. (R. 74177 ,90,91) Mariotti accompallied the officers to 
the camp 'Where they saw accused · taJ k1 ng 'Iii th the first sergeant in front o! 
the company orderly room (R. 36,S0,90).' Captain Scott told the firs.t 
sergeant to call a company fo:rmation immediately whereupon accused stated 
"'There is no need for that. I'm the man rou•re looking for••, and'"'I was 
jumped on and I defended myself••. (R. 90) Captaµi Scott sent accused to 
the orderly room 'With Lieutenant.Haycock and then went to accused's tent 
and . took a carbine from a riail over accused 1 s bunk. The carbine was dirty 
and had an odor o.1' burned powder. · The initials 11B.H.K.". were printed on 
the stock of the weapon. (R •. 76,94; Ex. ·D) As directed by Captain Scott, 
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Lieutenant Haycock took accused to the compaey orderly room and·advised him 
that he did not have to make a statement and that anything he said would be 
used against him. Without coercion, persuasion, or threats accused 
voluntarily made an oral statement. (R. 76, 77 ,80,81). While in the orderly 
room accused app~ to be normal in his actions (R. . 95). . 

- ' ' 

Later that night the 24th Article of War was read ~ accused and he · 
signed a written statement, wherein it was stated that he had been warned of 
his rights under the 24th .Article of War and that the statement was given 
without threats, promises, duress or coercion •. The written statement, which· 
was introduced in evidence w.i.thout objection,· 1s substantially the same _as 
accused's prlor oral statement and reads in pertinent pi.rt as follows: 

•At about 1300 or 1330 hours, 23 llarch 1945, I "Went to a · 
. civilian home; located about i mile from my bivouac area, 
for the purpose of drinking 1l:i.ne. I had been there . 
frequently in the month or so that I have lived near this 
house but did not know the name of the people there. When 
I arrived at this house. I found two of the boys from my 
camp,· 'Whose names I do not know, already there. I bought , 
a bottle of wine for 200 francs from the woman there and 
eat aroUnd drinking it lli th the other two boys from m:r , 
camp. There was another man in this room, which I believe 
was the kitchen, and a little later two other men entered 
whom I had never seen on previous visits., AB soon as we 
finished drinking the 11:1.ne lt'hich I had purchased one of .. 

· .. the other boys bought another bottle. I did not ·see him 
pay. for this wine but n all three drank it. AB we just 
about finished the second bottle the other two f ell01r3 
wallced- out of the kitchen. I did not know that they had 
left and thought that they had gone do1111Stairs but were 
still around. Just as I was finishing the .last drink in 
the bottle,, the man who I knew came up and asked me to 
pay for the bottle I was just emptying. I told this . 
Frenchman that I had bought the first bot-tle and bad paid 
him for 1 t; that one of the other boys was supposed to . -
pay for the second bottle. This man then punched :me in 

· the mouth· 111 th his . fist and as I jumped up to defend . 
myself, the other two men jumped on me. The man who had. 
punched me got a stick . while I was struggling 111 th the 
other two and then 81'\lilg at my head 'With the stick. 'I·. 
threw my hands up to protect my head and ducked at the 
same time, and caught the bl01r on my wrist. I managed to 
break clear and ran out of the house. .Because these men 
had ·jumped on me I walked back to my camp .across the fields 
to get my rifle. It was because these men ganged me, two 
holding me. lt'hile the other whipped me, that I decided to -
get my rifle and come back and shoot them. I went directly 
to my tent when I entered the area because my carbine 
rifle was kept there. I had_ two clips with anmnmition 
in my barracks bag llhich I had brought 111 th me ~ Italy' 



' about two months ago. I put one of these clips in my pocket 
and lefi the tent. 'Wi. th the carbine carried in my hand~ · 

. There was no one in the tent and I did not speak to any one 
in the area nor did aeyt>ne stop me •. AlJ I crossed the 
.fields going back to the house I put the clip loaded 1d th. 
ammunition into my rifie. I ~not certain how many shells 
were in the clip. When I returned to the house the same . 
: three men were there. I went to the smaller house to the 
rear ot the large house because it was on the second noor 
ot the smaller house that I had been drinking when the 
three men attacked me. I don't remember whether I went up 
the. stairs to the second noor or if I saw .the men in a 
room' located at the bottom of the stairs. As I stood just 
outside the door 1li th .. the carbine in both my hands, the 
three men rushed at.me. AB .these three men started toward 
me I held th.e rifie along my side and started pulling the 
trigger. As I fired I aimed at the man .nearest to me. I 
kept p11J u ng the trigger in rapid succession and· believe 
that I .fired about six shots in all~ I then walked. aws:y · 

. and out of the drl veway, carrying the rifie in one hand. 
I 'WBlked back to my camp, past the guard at the stockade 
and to my tent. I put the rifie in the tent and was • 
sitting on my bed lib.en someone told me to report to the . · 
Orderly Tent. I left my rifie in rq tent and"went to the 
Orderly Tent and stayed there until the CID arrived. 

11! recognize my carbine• rifie because 1 t bas my 1ni tials ~ 
: •B.H.K. •,.painted on the stock" ·(Ex. H; R. 104). 

(151) 

· · Lieutenant Haycock delivered th8 eight. cartridge cases found at the 
.Albertini .farm to .Agent Robert H. Harris of the Criminal Investigations 
Division (R. 77,99). · 

_ On 24 March 1945 tlro more cartridge cases. were found just inside the · 
door· of the ltlne shed of the smaller hou.Se (Ex. E). Also two spent projec­
tiles were discovered, one in the bin and the other in.the center of the 
wine shed (Exs. F,G). These cartridge cases and projectiles nre tound in 
the presence of 'Agent Harris and were turned over to him;. (R. 99-102) , 
Agent Harris witnessed the .firing 9f three cartridges from the •suspected 
carbinen into a cotton waste bin. -After being fired the corresponding 
projectiles and cases were each marked T-l, T-ll and T-lll. (Ex. I) 
Accused's carbine, the evidence and test projectiles and cartridge cases 
were transmitted to Agent Jolm Iri tko, a ballistics ·expert for the Crl m1 Ml 
Investigations Division, Provost llarshal General's o!.t'ic~ (Exs. D,E,F,G,l; 
R. 105-107). .Ag~nt Kritko testified that he made a microscopic comparison 
ot the e'Vi.dence cartridge cases (Ex. E) and projectiles (Exs. F,G) found. 

. at the scene o! the ottense, and the three test cartridge cases and pro­
jectiles (Ex. I), .fired from the carbine.taken from accused's tent (Ex. D). 
He further testified that in his opinion the three test cartridge cases and -
projectiles and the evidence cartridge cases and projectiles were .fired · 
from the same weapon (R. 115-119). 
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Private Carr testified for the defense that he was present in the line­
up at the company formation ordered by Captain Scott on 23 March 1945 and 

· that a Frenchman looked over the company at that formation and did not 
identify anybody as being at the scene of the homicides (R. 127) • 

. 
Accused testified that on the day of the homicides he was drinking wine 

with Privates Carr and Bake;r in a room of the smaller house at the Albertini 
f'arm. · They bough,t and paid for some wine. · Privates Carr and Baker left 
and thre~ Frenchmen entered the room. The Frenchmen talked to the ~ 
of the house arid one of tl'em asked accused if he had paid for the. lline. ·When · 
he replied in the affirmative the man hit him in the mouth' llith his fist. · 
The other two Frenchmen joined in the fight and one of the three hit accused. 
with a tent pole. Accused ran downstairs and was followed by the three :men, 

· 11ho continued to tight him. Private Carr returned and helped to separate 
accused from.·· the· Frenchmen. The soldiers then returned . to camp. (R. · 130-
133} Accused testified f'u.rther that he lrellt to his tent, secured his carbine 
and . returned to the farm becawse •Those men bad jumped on me for nothing. 
I wanted to find put wb;y they jumped on me". He took his. carbine· 111 th him 
•to keep them from j~ on me ag~•. There was a clip.in the carbine . · 
and the safet;r was off, but the:re was no bullet in the chamber• At the farm 
accused saw the three men who had fought him in the lline shed. ·. He walked 
to the door and asked 111..ey you guys jump on me"'. The Frenclnen, one llith 

. a stick in hi• hand, 11,made a break• for accused.who shot the three men to,, 
prevent them from hitting bim. He.did not aim the gun or put it .to his· ·. 
shoulder. {R. 133,134,138-140) He testified further that some of the shots 

. entered their backs because 11r. was shooting and they was staggering all , · 
, around the room• (R. 139). Accused then returned to his camp which . took· · 

about seven or eight minutes. He was taken to the compaey order1y room and 
i'rom there to a building in Bastia where there were three or four people, 
two or three o.t whom were officers and the others c1 v.Uians~ Accused . 

· testified farther that he was in the building in Bastia for three or .tour 
hOurs 11here he was questioned, and that he was not .told that he 'did not · 
have to sq alJ1i;hing. He did not wr1 te or dictate a statement· but did sign 
one_because a man handed it to him and said ••Here, sign thisu. ·He did. 
not remember· whether or not the statement was. read to him before he signed 

··'it. He did not intend to kill the Frenchmen or to do them srq ~, and 
was sorry that he shot them. (R. 134-137) · · · 

' , t' ·. . . . . ' . '~ 

. Q. • .' It thus appears .tram the e-ri.dence, ..including~ac~~ed'e pre:.,tr18J. .· -
statement and testimoey, that·at the.place and-tim8 alle'ged·aacused killed 
Pierre Albertini, Roch Colombani ~d Andre Colli;· the persons named in the 
Specifications, .by shooting.them with a carbine.- Appl-oximatel.,-)0 'm1nutes 
be.tore the homicide accused and two other soldiersrwere drlnld.ng 1line 'at a 
.tarm abol1t seven-tenths of ·a mile from their camp.-, An argument arose· over · 
the payment o.t the wine and an altercation ensued among accused,. Andre. · •·· 
.Colli {deceased) and two other'Frenchmen, neither o! 1rhom was .Albertini' or· 
Colombani, during which Colli hit accused in . the f'ace 1d. th his fist and on ,tbs 
head with a tent pole. 'J.tter the altercation acc~ed want. to bis camp; 
obtained bis carbine and returned to the !ai:m where he saw .Albertini; 
Colombani and Colli in the lline shed o.t. the small house. · He walked to the · 
door and asked 'wb;r they had •jumped on" him. The men started toward accused, 
one with. a stick in his hand,, and accused fired. ,lJe shot tJ;ie men as they' 
staggered around . the room. · Kost of the bulls ts struck· the 'TictimS in their 
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c1s·) ~ 
backlll and sides• TM three men died as a result or the wounds inflicted 
bf accused. It was established bt a ba.111.fsties expert that spent projectiles 
and empty carti'idge cAses tound at the scene 0£ the homicides 1rere fired 
from accused's carbine • 

. 
. Tbs oon.f'lleting evidence whether oI' not accused actually paid for the 
. "ldne 1ra.S not a material issue. 

·The pre-trial statement and testimony or accused suggest that he shot 
.Ubertini, Colom.bani, and Colli in self-defense. To justify or excuse a 
homicide on the ground of self-defense, it is necessary to establish that 
the slayer was without .tault in bringing on the difficulty, that is, that 
he was not the aggressor, and that the killing must have been believed on 
reasonabla grounds by the person doing the k!..lling to be necessary- to save 
his life or to prevent great bodily harm to himself. The danger must be 
believed on reasonable grounds to be j mip1 nent, and no necessity will exist 
until the person, 11' not in h1s own house, has retreated as far as he safel.1 

·can (MCU, 1928, par. l.48a; 26 Am.' Jur., Homicide, sec. 126, P• 242). The 
initial altercation between accused and Colli terminated when accused le.rt. 
the scene, and his return approximately .30 minutes later, armed with a 
carbine, constituted another altercaµon in llhich accused clearly' was the 

-aggressor, When the three men started toward accused ha was armed with a 
carbine. other than the testimony of .accused that one or the men had a 
stick 1n his band, there is no evidence that the Frenchmen were armed •. -' . 
Instead or retreating accused deliberately fired at the three men who 
staggered around the room. .Accused was not in inmiediate danger or great 
bodily harm, or of losing his li.f'e, at the time he fired and the court was 
·justified in concluding .that he did not .tire 1n self-defense. 

· The !aot that the deceased Colli struck accused in the !ace with his 
fist and hit him on the head with a tent pole in the initial altercation 
may well hB.ve enraged accused.· However, the overt acts embodied therein 
would in no sense· justify accused 1 s use of' a firearm approximately' 30 minutes 
later. Moreover, ample.time transpired between the altercations for accused 
to have regained control of himself and to have refrained from using a 
dangerous weapon in such a deliberate and brutal manner (MCM, 1928, par. 
148a,; MTO 6718, Southward). The circumstances exclude any theory C?f legal 
justification or excuse for the homicides. . 

There was · testimony that accused bad been drinking lrl.ne before the 
offense was committed and one witness testj.fied that at a time which was 
shortly after the o.Uense accused acted as if he were intoxicated. It is 
significant that accused did not testify affinnati vely' nor did it· appear 
in his pre-trial statement, that he was drunk at any time on the day 1n 
question. Moreover, there was no affirmative testimony by any ot~r ntness 
that accused was drunk at the time of the commission or the offenses, and 
there was testimony that he appeared to be normal in his actions while at· 
the company orderly room shortly after the homicide. The court was warranted. 
in concluding that accused was not sufficiently intoxicated to prevent bis 
entertaining the intent requisite 1n the o!!ense of murder {Mell, 1928, par. 

• ' 126ar MTO 6642, Massey). · · , ' . · 
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Accused fired the fatal shots lri.ll.f'ully, deliberately and with inten- . 
tion to kill. In shooting at· the deceased repeatedly as they staggered 
around the room, he callously and brutally demonstrated complete indifference 
to the lives of his victims. The deliberation ·and malice which characterized 
accused 1 s actions~ are apparent from the .fact that he walked over a. halt . 
mile to. camp in order to arm himself w1 th a dangerous weapon and then returned 
to the farin, the manner in which he killed deceased, two o.f whom were not 
involved in the initial altercation, and the other circumstances in evidence. 
The evidence is completely devoid o.f any suggestion o.f extenuation or 
mitigation (MGM, 1928, par. l.48a; NATO 2880, Watson; 14'1'0 4750, Snith; MTO 
.51.21, Crews). The Board of Review is of the opinion that the evidence 
supports the findings of guilty of murder • 

.5. The charge sheet shows accused is 33 years o:( age and was. inducted 
6 July 1942. He had no prior service. . · 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during tbs trial. The 
Board of Review is o.f the opinion that the record of trial is. legall:y 
sufficient to support the findings and sentence. A sentence to death or 
imprisonment for. life is mandatory upon conviction of murder under A.rticle 
of War 92. Confinement in a penitentiary is authorized by Article o~ War 
42 for the offense of murder, recognized as an·offense of a civil nature and 
so punishable by penitentiary confinement for more than one year by Sectio~ 
454, Title 18, United States Code. . . . · . 
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Branch Oi'tice o!.The Judge Advocate General 
with the' 

Mediterranean Theater or ~erations, U. S. Amr:! 
'· 

APO .512, U. S. Army, 
13 June 1945. 

Board of Renew 

llTO 6817 

UNITED STATES ) PENINSULAR BASE SECTION 
) 

(155) 

v. ) . ) 
Technicians Fifth Grade llICHAEL ) 

Trial b;y G.C.K., convened at 
Naples, Ita.fY, JO March 1945. 

IAVECCHIA (33 319 250) and ) 
'UDJLAS, A.. BERBST (33 18.5 237), ) 

·both o'!'l49th Ordnance Motor ) 
V~hicle Assembly Company, and ) 
Pri"Vates JOSEPH POLOZZI ) 
(3.5 .392 696), FR.tNK PASCOCCIELLO ) 
(36 650 893) and HARRI C., DALE ) 
(6 957 459), all o! 458th .) 
Fllgineer Depot Company, Corps ) 
or Eng:I neers. ) 

As to each accused: Dishonorable 
discharge and confinement £or 
lire. 
U. S. Penitenti&rT, Lewisburg, 
Pennsylvania. 

REVIEI' b)" the BO.ARD OF REvIEW 

Irion, Sessions and Remick, Jndge Advocates. 

1. Tbe record o! trial in the case of the soldiers named abon baa 
been exam1 ned b)" the Board of Re"d.ff •. 

\ .: .. ~ 

2. .lccwsed were jointJ..T tried upon the toll01ling Charge and Speci­
ticationa 

CHARGEs Violation of the 92d Article ot War. 

Speoifioation1 In·that Technician Fifth Grade ltichael 
·Iaveccbia, Teobni.cian Fifth Grade T;twmaa .A. Herbst, 
both 149th Ordnance K.V.A. Comp8%J1'1 Private Han7 
c. Dale, Private Joseph Polozzi, and Private Frank 
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Pascocciello, all 458th Engineer Depot Company, 
acting jointly, and in pursuance of a common intent, 
did at or near Calvizzano, Italy, on or about 21 
Septemaer 1944, forcibly and feloniously, against her 

· llill, have carnal knowledge of Vera .ANta. 

Each pleaded not guilty to and was found guilty o! the Charge and Speci.ti­
cation. No evidence o! previous convictions was introduced. F.ach was sen­
tenced to dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for the term of his natural 
life, all members of the court present concurring! The reviewing authorit;r 
approved the sentence as to each accused, designated.the u. s. Penitenti&r11 
Lewisburg, Pennsylvania, as the place of confinement as to each, and for­
warded the record of trial :tor action under Article of War .5oi • 

.3. The evidence for the prosecution, which was undisputed, shows that 
on 21 September 1944 Vera Aruta, 18 years of age, lived in (Piscinola}, 
Italy, and had W"orked for two days in the Red Cross snack ba.r at the 
capodichino airport (R.12,18). On that evening Private First ClaBs Vernon 
H. Fayette, J02d Depot Repair Squadron, took Vera and an Italian boy in 
a "jeep" to their respective ·homes. He first took the Italian bey to his 
home and then proceeded toward the home of the girl. On the way the way 
the vehicle 11st.alled•, and as Fayette was cranking the engine another •jeep•• 
arrived in which the fi Te accused were riding. '.l'hey asked Fa.>e tte if he 
wanted a 8 shove•, pushed his vehicle, and the engine started. They then 
followed Fqette and the girl to her home. (R •. 7,8,10-1.3,17; Exa. 2-6) 
As the girl entered her house about 2200 hours someone pushed her and 
slapped her face, and she began to scream (R.7,13,20,21). She cried "'ll0Illll8., 
it is an .American... When the girl's mother said ••This is '1113' daughter••,.. 
•they• pushed her .aft1'• (R.20) Accused Iavecchia started to drag Vera to 
bis Tebiele and because she was struggling, accused Polozzi came to bis 
assistance. The girl, 1lho W"as screaming, was then carried out to the 
vehicle b7 Iavecchia on bis hip. (R.8,9,13) Iavacchia said to FaYette 
••stay out of it, fello1rU (R.9). Vera was placed in the front seat of 
the •jeep• between Iavecchia, who was the driver, and Polozzi, who held 
bis hand over her mouth. The vehicle was then driven s:ttq. (R.8,9,13,18) 

The girl testii'ie~ that the vehicle was driven along the road to 
Jllngrumo and that during the ride she saw a sign which read "Calvizzano•. 
Du.ring the ride she could not get out beeauae ebe was fianked b7 Iavecchia, 
and by Polozzi who was holding her. Final.ly the vehicle stopped and 
Iavecchia "drelrt' her out o! the •jeep• and took her into a field about 
eight or nine meters away. Vera. said_ "'I am a ·young l.ad1', don't do arq 
bad thing to men, wt Iavecebia, who could speak Italian, threW' her on 
the ground and asked her to remove her pants. As she did not want to do so, 
Iavecchia took oft her pants ldth one hand and held his other hand over · 
her mouth. He threatened to kill her but she did not see a weapon in bis 
posession, She was 'screami?lg and told him that she "was a girl•. Although 
she struggled he succeeded in penetrating her peI'8on. and had sexual intercourse 
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with her. A!ter the act was completed Vera arose and Iavecchia said 
"'Keep quiet because another one must come' ". She could not run away 
because accused ?olozzi, who was then present, threw ~r on the ground •. 
{R.l.4,17,18) Despite her struggles and "telling him b'ad words", Polozzi 
also succeeded in penetrating her person. She then tried to escape but a 
third soldier who she believed was accused Pascocciello, and who, she 
thought, was drunk, arrived. She was crying and begged him •not to do 
anything", and al though he 11vranted to have intercoursEI' and had unbuttoned 
his trousers, he did not penetrate her person and did not have intercourse · 
with her. "He was making a penetration but he didn't do it•. {R.l.5,17 ,19) 
This accused then took her toward the vehicle but be.fore they reached 1 t 
a fourth soldier, whom she could not identify, took her to the field again. 
She tried to struggle but the fourth soldier succeeded in penetrating her · 
vagina. She then became unconscious. (R.15-17,19) The girl testified 
further that a fifth soldier, whom she identified as accused Herbst, then 
came to her as she was lying on the.ground (R.16). 

Vera testified as .follows a 

•Q. What happened when the fifth soldier came? 

A. I don't remember an;ything. I only remember 
that .the;y took me again to the jeep. 

Q. Did this fifth soldier make a penetration o.t' 
your Tagina? 

A. I think 79s, but I couldn1t say because I was 
llll.Conscious• (R.16 ). 

You.said that a!ter the fourth soldier had contact 
nth you ;you were unconscious, is that correct? 

A. Yes, it is true. 

Q. Do yau remember what happened directly a.!ter 
you became unconscious? 

.&.. I remember that another came and assaulted me. 

Q. Do you kno1r it he had sexual relations with you? 

.&.. I think 19s because I f'elt that he had. I telt 
the pain in 'fl'l1' back" (R.17,18). 

She testified that she tought against the soldiers, to prevent them from 
havina intercourse with her, but they kept her quiet by holding her. "Thef 
wanted to ld.BS me but I didn't permit them to kiss me 11 • (R.19). She 
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f'u.rther testified that Iavecchia and Herbst then took her to the vehicle 
and Herbst·ll!ted her into it. She was driven to her village. About 40 
meters !rom her house, "They threw me out 0£ the jeep and gave me the 
purse a;id went awq". (R.16) The girl further testified that she was a 
virgin prlor to the incident (R.17). 

She returned to her home about 2400 hours. ' She was screaming, said 
to her mother • 'Momina1 they did something no good to me'" and !ell to the 
ground. Her underclothing was soiled. She was then taken to the hospital 
b;r Fayette who, after reporting the matter to the military police, had. 
returned to her home. (R.9,l0,16,20) · · 

Dr. Al.do Pugllse testified that on the night 0£ 21 September he 
examined Vera.· Her hymen was broken and bloodstained and Dr. Puglise 
testified further that it was bis opinion that the b;ymen was broken •a 
short time ~.t'ore•. The •broken parts• near the ~were swollen and 
ecceymotic. There were no abrasions or lesions on the vagina or labia. 
(R.21,22) 

.Agent Stephen J. Roth, assigned to the Naples office 0£ the Crlm1naJ 
Investigations Division, interviewed each of the five accused. He advised 
Iavecchia, Pascocciello, Herbst and Polozzi o! their rights under Article 
0£ War 24, and informed each that he did not have to make a statement but 
that i.t he.did so the statement could be used for or against him in the 
event o! trlal. No promises or threats were made. ·Each o.t these .tour 
accused then made a statement and signed it in Roth•s presence. The four 
statements, identified by Roth at the trial, were admitted in evidence only' 
as against the makers thereot and over objection by the defense. Roth 
also interviewed accused Dale who at first stated that he preferred not to 
make a statement. Later Dale called Roth to his (Dale's) cel:L and said 
that he desired to make a statement. Dale then made a statement and 
signed it in Roth's presence. No promises or threats were made. The 
statement, . lfhich was identified by Roth, was admitted in evidence as against 
Dale oni,-, and over objection b;r the defense. (R.22-29; Exs. 2-6} . 

The statement o! · Iavecchia, in pertinent part, is as .follo1'8 s 

•en 21 September 1944, at about 1830 or 1900 
hrs, r ·le.rt the company- area with a trip ticket, in 
a jeep, TUP 13. I was accompanied b;r T/5 Thomas 
Herbst, who was out on pass. * * *we stopped at a 
bar a.t Marinella. We stayed there until about 2130 
hrs, drinking and tal.ld.Dg. ***ks we were about to 
leave 1 some GI' s came up and complained that the head­
lights o! our jeep were to(o) bright. We began talking. 
They of'f'ered us some gin and and after a while we had 
some ot it. We then .found out"'l'hat they were at a 
camp near ours so n ottered to take them there. We . 
started out and on the road q passed a jeep 1'1 th a 
girl in it and a GI out in front trying to crank it. 



Ws pulled alongside and asked him if he was 
having some trouble. He said that the starter 
didn't work. I drove the jeep in back or his 
and gave· him a push and the motor started. W9 
stopped for a little while a!ter the other jeep 
started and then someone said •Let(' )s go get the 

' girl. ' One of the .fellows in the back said that 
.he would start an argument "Id. th the fellow while 
one o! us got the girl. So I drove after the jeep. 
'When the fl.rst jeep stopped, I drove alongside it. 
Herbst and I got out and one o.f the fellows from the 
rear got out and went over to the driver <lf the 
other jeep. I followed the girl to the door or her 
home. She was trying to· close the door when I got 
there and I pushed the door in. I grabbed her by 
the arm and walked over to the jeep with her and 
told her to get in. She sat on the cushion ot the 
right side or the jeep and· I pushed her !eet in. 
Herbst, I and th& fellow who had been talk1ng to 
the driver of the other jeep all got in. The jeep 
was rmming and waa in gear and jerk::Uy moving when 
I got in, although I had turned off the motor and 
put'the lights out when I got out of the jeep to 
tollow the girl. Herbst put bis hand over the mouth 
or the girl, who was . yell 1 ng. I put the lights on, 
and the llother wbo bad run out, mov~d away .tram the 

·.front ·of the jeep. I then drove of!. The llother ·" 
'W8.8 yelling. I drove out of the village and along 
scne back roads, past an area where some ~nch and 

·· · .Arabian soldiers were camped, to a peach or walnut 
orchard. I drove into the orchard stopped and· turned 
the motor and lights oft. I got out, and one or the 
.tellon in· the back gave me a rain ooat. The girl 
was still in the jeep. I talked to her in Italian, . 
telling her to get out and go w1 th me. One of the 
fellows banded me a nuhlight. I was hold:U:g the 
girl b7 the arm aa • walked about twenty or twentr- . 

· fl. ve steps. ara:r from the jeep. I placed the raincoat 
on the ground. I told her to get down on the coat 
and aha did. I told her to litt her dreas up, and aha 
said no, 10u 11.:f.'t it ort. So I lifted her dress up. 
She had pants on. · I told her to take them. oft, aud aha 
said no, )'OU take them ot.f. . I talked to her a tn 
aeconda and t.old her to take tblla ott. Her panta,were sort 
or tlapped over and she put her hand over the !lap and 
sort ot ripped them o!t. She gave it one pull with her 
hand and pulled them 01'8r to her lett side. She did 
not pull them down over her legs. 11hile she was doiDg 
tbis, I was putting a oondon on, and then I got down 
and told her to put 11q penis in. She said that she 
didn t t want to. I talked to her some more and aha 
put it in, heraeU. While I was having intercourse 'With 
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her she was saying •Take me Home, Take me Home.' 
I told her to take it easy, that we would take her 
home. She started to sob, just as i finished. She 
acted like a professional.. I mean '07 the wa:y she 
grabbed '1113' penis . and put it in, and the wa.7 she 
moved dUring the intercourse. She kept saying, 
•Momma Mia.• A!ter I had finished, I went back. 
to the j~ep, the girl stqing where she J.q. Then 
Herbst 'Wellt over to her and after him went the 
other three fellows in the back 'of the jeep. The 
i'ii'th fellow brought her back to the jeep. One 
of' the fellows said that he had come off like a 
rabbit and wanted to go another try at her. _I said 
no and we all got into the jeep and drove back to 
near her home. We left her out there. She dropped 
her purse and all the things fell out onto the ground. 
Herbst reached down to help her and I said 'come on 
Herbie, let•s go.• We took the other three fellows 
to their camp. We stopped at ])imp E-250. They were 
ldth the Engineers. I didn't know these men, hadn•t 
seen them before that night. * * * and drove into our 
camp, arriving there about 23.30 hrs. I didn't get 
a.rr:r bloOd on aiq of' '1113' clothing. I didn't kllcnr a:ny­
thing about her bleeding. I didn't notic~. After 
the :MP•s came the next day, 22 Sept. 1944, and took 
our names, that is mine and Herbst• s, we decided that 
we were going to sq that we each paid her two dollars. 
We didn't pay- her anything. The llP•s didn't sq 
a:nything to us about the case. But-Herbst-and I 
were scared and that's why n decided to make up the 
s~ry. We were going to sa:y that a civilian had told 
us that the girl that 11 ved in that house was a whore 
and was doing business with everyone. But I didn't 
know how we were going to explain lib.at the dr1 ver of . 
the other jeep had seen. I told Herbst that we were 
1n a pretty- serious jam and that we might get hung 
for it. I said that I'd ask that we be put up against 
a nll and shot, instead. We decided to take our 
:medic1iie and tell the tra.th. The girl whom I saw in . 
the office o! the CID, Naples, about 1230 hrs 25 September 
1944; is the girl described in this statement as the one who 
we picked up and had the acts o! intercourse with on the 
night ot 2l September 1944, as described 1n the above 
statement• (Ex. 2). 

The statement o! Herbst substantiall;y follows that ot Iavecchia in 
regard to meeting the three soldiers and then continii.es, 1n pertinent part, 
as follows: · · 

' ' . • * * * They got into the jeep and we started on 
the.lra.1' home. On the wiq n passed a jeep with a · 
civilian girl in it, and a :.,ldier out in .tront ot 
the jeep trying to crank it. As we passed him w 
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asked him ii' he was having some trouble, and he 
replied that he was having.trouble starting the car • 

. llike drove our jeep in back of' the other jeep and 
pushed until it got started. Then we followed along 
after this jeep with the ·soldier and the girl in 
it. A short distance later the jeep pulled around 
a corner, pulled to a stop and the girl started to 
get out. We pulled up on the other side or the jeep 
and stopped.. The girl got out of the jeep and started 
for the house. That's when somebody in the jeep made 
the remark about her, 'She'd be a pretty good lay- job, 
let's try and grab her.' llike was closest to that 
jeep and he got out of the jeep and started for the 
door 0£ the house, and I got out of the jeep and stood 
a1ongside of the jeep. One of' the soldiers in the 
back of' our jeep got out and walked over to the driver 
of the other jeep and talked to him. What they said 
I don't lmow. The girl· started into the door and 
Mike got there about the time she got just inside. 
He pushed the door in and grabbed the girl. He 
brought her over to the car. He had a tight grip 
on her arm and when he got to the jeep he picked 
her up and put her into the jeep. A!ter llike put 
her in I got in the right hand front seat. During 
the time Mike was bringing the girl from the door 
over to the jeep the girl was yelling and crying, 
and a woman, whom I took to be her mother was also 
yelling. I held the girl after Mike put her in the 
jeep, and as she kept yelling I put m::r hand over 
her mouth. As Mike started away with the jeep, the 

. mother got down to the door and was yelling. I saw 
her pn1 Jing the door open and healtl her yell. The 

· soldier who had been taJ ld ng w.i. th the driver of the 
other jeep had gotten back into our jeep before :Mike· 
put the girl in. Jlike kept dri virlg until he drove 
into a field. The girl was vrying a1l the while. When 
we got into the field Mike piit out the lights, then 
took the girl and walked of! with her. It was very 
dark, but I could see the girl's coat or dress which 
was wbi te. They went about twent;r-.fi ve steps from 
the jeep. What hawened there I don't lmow because 
I could not see. The girl was crying, yelling and 
screaming. 'lnere wasn't a house near the place where 
this took place. He was gone for a while, then re­
turned alone to the jeep. When 'Mike got to the jeep 
he said he had taken her panties o.f.f, And then he told 
me: 'Go ahead, Herbie, pretty good. She's good and 
tight. t I then "l'Vent to the place where the girl was. 
She was ly:l.ng on the ground and crying. I had inter­
course with her, and she didn't resist or,.fight me. 
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She was crying and wanted to go .home. She said 
that she was no longer a virgin, and that she 
wanted to go home. When I had finished having 
an act o! intercourse with her she laid there and 
I returned to the car. After that the other three 
soldiers took turns going out to where she lay. 
After that she came up to the jeep and asked us to 
take her home, she was still crying. I was 
sitting in the front seat, smoldng. I got out 
and let her into 1 we ba~ed up 1 turned around and . 
drove near her house and let her out. She didn't 
sa,- anything all the way- home, but she cr:Led all . 
the way there. When she got out of the · jeei;> she 
forgot her pocketbook. I handed it to her, and as 
I Qid so 1 everything spilled out of it onto the 
ground. I began helping her pick the things up, 
but Mike said coma on, let's go, so I got in the 
jeep and we left her. * *·* I didn't get any blood 
on rq clothes. I used a condan while having inter­
course with her. After we left her, we drove the 
three soldiers to their camp at the 250th Depot. * * * 
then drove back to our camp and signed in at 2330 
hours. The next da.y, an MP came out and got rq name 
and serial number, and .asked me if I was out in a 
jeep, on pass, the night before, and what time I 
got· in. . I told him I was out on a pass, in a jeep, 
and. that I got in at 2330 hours. 1tLke talked to me 
after the MP left and said that n were to sq that 
we were at a bar in the small. town, where we actually 
had been, early in the evening, and that about nine­
tbirt7 we went for a ride and drove into Naples. w, were not in Naples that night. I told Mike that 
I didn't know whether I would tell that story or not. 
That I. was worried. He told me not to worr;r. Later 
I told him again that I was worried, that at night 
I worr:Led about it, so f1nall.7 he said,, well then 
tell the truth. The girl whom I saw in the CID office 
about 1230 hours today, 25 September 1944, is the 
girl we had in the jeep on the night described above, 
and the girl with whom I had intercourse as I described 
in this statement. I used no force to have the act. 
and I got no blood on any of 1lf3' clothes• (Ex.3). 

The statement of Pascocciello, in pertinent part, is as .follows: 

"At about 1800 or 1830 hours 21 September 19441 
·I and two other fellows from 1lf3' company left the 
camp. These other two men were Pvt. Harry Charles 
Dal.e, 6957459, and Pvt. Joseph (NMI) Polozzi, 
35392696. We went to Piscinola aDd stayed there 
until about 2130 or 2200 hours drinking.vermouth. 
We then walked to another little .town, Marianelll1 

where we met two G.I. •s in a jeep. We began a con-
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versation with them. Had some gin to drink, then 
got in the jeep and started out for hone. These 
other tYo G.I.•s I didn't know previously. * * * 
As· 119 rode along on our. ya:y home 'W8 passed a jeep 
w:Lth a gir1 in it and an .American soldier out in 
front of it, trying to crank it. We stopped and 
asked i.t he was having trouble and he said he 
couldn't get it started so ll:l.ke drove our jeep in back ' 

· o.t the other jeep and gave it a pu.sh to get it started. 
A!ter the other jeep got started and went do1fJl tbe 
road, somebod;T in our jeep said 'Let's get the girl t • 
I don't know 1l'ho it was that said this •. All I Jcnor. 
is that I didn't say it. We remained standing there 
!or a Yhile and then started a.tter the jeep. Dale 
said something to the e!f ect that he would start an 
argument with the driver Then we got up to tbeJD.. 
When the first jeep stopped, Ye pulled up alongside. ) 
and lfike followed the girl to the door or entranc._ . 
way, and Dale nnt back to the driver o.t the other 
jeep and started t-alk1ng to hill. 1like then cw oTer 
to the jeep ld.th the gir1. I don't know 'Whether he ' 
put her int.o the jeep or not, or 'Whether he had a . 
bo1d on her on the way over to the jeep. I do kno1I' 
that he pushed her !eet or le gs into the jeep. The 
girl "R?lted to laJo1f what ire wanted and the :mother, who 
had nm out was hollering am yelling. Tba boys got 
in the jeep and we started o.tf. The girl n.s in~ 
middle in tront between the two .tront seats. I don't 
think· ~ was · hold:l.llg her. She kept wanting to~ 

· knOY what Ye were going to do tO her and what we wanted. 
·, llhen 118 stopped. in the field she got out ot the jeep 
b;r herself. It ns dark and I couldn't eee llhet.ber 
V:1ke had ._ hold of her or not when he took bar aa:r frm 
the jeep a distance. _llike went llith her first. Then 
the blonde fell.01r in the right .tront seat. I Yas t.he 
third one to have intercourse llith her. Sha wanted to­
knCJW' it we would take her back home. r told her We 
'Wtluld take her home. Dale followed me in hanng inter­
course with her. Joe Polozzi 1raS the last to have inter-

,, course nth her.· When we had fiiiished there n.S some 
talk among us about ba'Ving 'seconds' but none· of ua did 
have a.rq. The girl n.s not.crying and she kept ask1ng 
about going. home. We drove her to a paint some distance · 
~from. her home and let ber out-of~ jeep. 1lben , 
sbe got out, her pocketbook fell and el'el'1'thing in it 

· "went on the ground. The boy in the front helped her 
pick i1i» some of the things but the rest of us -said 'Let's 
go• • We le.tt and Jlika drove us to our cup and let . us . 
out at the gate. * ** We got in about 2330 hours that 
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night. I used a condom wbile having intercourse 
with the girl. I didn't kncnr the girl previous to 
that night. I did not. get any blood on tmy part 
ot 'IJ1¥. clotb.1.ng• (Ex. 4). · . 

The statement o! Dale substantiallT follows that o! Pascocciello in 
regard to meeting the two soldiers With the njeep•, and then continues, 
in pert.i!'1811t p~, as follows i 

•* * * 1'8 got into the jeep and they were going 
to take. us to our camp. On our way we passed a jeep 
111 th a girl in 1 t a.tld an .American soldier in front 
cranking 1 t. * * * We gave him a shove and got his 

.jeep started. The .fellow named Mike was driving our 
jeep. We stopped for a moment or two after getting 
the other jeep started. Somebody suggested getting 
the girl. I don't lmow who made the suggestion to 
get the girl. We then started after the jeep. The 
·jeep with the girl in it had stopped at. her house. 
The girl got o1it and went into the entrance o.t her 
building. ll11ce went over and got her by the arm. 

· Then he either 'put her in the jeep or she got in. 
lleanwhile I bad gotten out o! the jeep and started to 
talk to the driver ot the other jeep. When we had 
first gotten there, ;r had said that I would get out 
and start arguing 111.th the driver ot the other jeep. 
I 7/J&'1' have shoved .the driver ot the other jeep into 
his jeep, but I am not sure. I had been driDld.ng. 

· I did not see the mother of the girl at all. I did 
hear some 79111ng and hollering, but 1! it was the 
mother or the girl who 1ras doillg it, I do not know. 
We went through several small towns a!ter getting 
the girl.· l1bich town, I don•t remember,, but we 
f1nall7 ended up 1n an orchard. llike then tumed . 
the motor and lights o!!. He took m:1 raincoat or 
cma o! the other bOJ8 raincoats, and ha bad a !l.uh­
light. · Jlike took the girl some distance from the jeep. 
He had his hand on her shoulder. I don't lmow it the;r 
stniggl.ed or not. After llike came back, the other boy 
from. the i'ront seat went out to her. Then Frank went 
out. After him, I bad intercourse with the girl. I 
used a condom. . I didn't get a:tJ:¥ blood on~ clothing. · · 
Sha was lying on the ground when I got to her. She did 

·not struggle while I had intercourse with her. She asked 
me to tell the others to take her home. Joe Polozzi was 
the la.st to have intercourse w.ith her. · She came back 
to the jeep With hi.Ill. Then we all go~ into the jeep and 
left. There was something said among us about having 
another intercourse with her •. However, none of' us did 
have a second act ot intercourse with her. We left the 
orchard and· drove the glrl to 111.th:Ln a short distance ot 
her home and 1¢ her out ot the jeep. When she got out, 
the blonde boy in the tront seat handed rs~urse to 
,her and it fell on the ground, With eve spflling 
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onto the ground. This f'ellcnr picked some of' the 
thing(s) up and banded them to her, but we pulled 
a:rra.y then and le.rt her there picking up the remainder 
ot the things. I didn't pay the girl anything. I 
didn't know the girl prior· to that time. If' the girl 
did a:rry cry1ng at a:rry time, that she was with us, I 

·didl).1t notice it. Of course, I was in the back seat• 
(Ex. 5). . . 

,The statement of Polozzi recounts the meeting w.i.th the two soldiers 
and continues, in pertinent part, as follows i 

"* * * The three or us then got into the jeep 
with these two G. I.' s and started to go to our tamp. 
On the way we saw a jeep with a girl in it and an 

. American soldier out in front of it trying to crank 
it. * * * Mike drove our jeep in back or the other 
and gave it a shove and got it started. Then we - . 
stayed standing there for a rew minutes. Then some-
boey, I believe M;i..ke, the fellow in the driver•.s seat 
with the garrison cap on, suggested that we grab the 
girl. The way he put it was '.five to one, we ought 
to get that•, meaning I suppose, that there were five 
of us to the one fellow with her, and if he said or 
did anything we wouldn't have too much trouble. We 
gave chase to the jeep with the soldier and the girl 
in it. When the jeep stopped and the girl was getting 
out we pulled up and Harry Dale said 'I'll get out and 
argue with the driver', and Mike said he'd get the girl. 
Dale was talking with the driver of the other jeep and 
the girl went to the door and through it. Mike got to 
the door. and pushed it open and grabbed the girl. I 
believe he walked over to the jeep w.i.th the girl, holding 
her arm. He told ·her to get in. I don't lmow what she 
said but he finally got a hold or her and set her in the 
jeep. When Mike got a hold or her at the door the girl 
yelled to her mother. She kept yelling as she was brought 
over to the car and was put in. The woman, whom I took 
to be the girl's mother, ran out in front or the jeep and 
was hollering and yelling. 'When -Mike started to pull 
away nth the jeep the mother jumped out or the way. The 
girl kept hollering as we drove away and she was explaining 
that she was a good girl and also said that ~he worked at 
the. Red Cross at Capodochino. I never got out of the jeep 
while we were in front of the girl 1 s house •. Mike was zig­
zagging down through mudey roads. There was a lot o! 
ammu.ni ti on piled along the roads. I don 1 t think I could 
find the place again. :Mike drove into a. field, turned 
off tme motor, and put out the lights. He said he was 
going first. The girl got out of the jeep and went with 
Mike. Mike took a raincoat from Frank or Harry. He also 
had a flashlight. I don't know whether there was aIIY 
struggle between.Mike and the girl or not. After Mike 

- ll -

(165) 



(166) 

finished, the other boy in the .front seat went 
over to the girl. After him, Frank went to the 
girl, then Harry and I was last. The girl was 
not sobbing or crying when I got there. She told 
me to tell Mike to take her home. I understand 
Italian as does Frank and also llilce. On the way 
out, the girl kept explaining that she was a good 
girl and that she was a virgin. She did this in 
Italian. When r had :f'inished she held on to me and walked 
back to the jeep ld.th me. The girl and I got in and 
and then we drove out o:t the field and up to about a 
bIOck' o:t her home and let her out. When the girl got 
out o:t the jeep the· :tellow in the right .front seat 
handed her her, pocketbook. One of them dropped it am 

. the things .f'ell into the jeep and on the ground. ·He 
picked up the stui':t which.tell in the jeep and handed 
it to her. We drove o:t:t then and she stayed there 
picking the stui'.:t: up. When I finished having intercourse 
with the girl, as she la;r there with her arms out to 
the side I put a dollar into the hand. I d:Ldn' t get 
any blood on 'J!f3' clothes. She didn' t struggle with 
me at all. * * * T think the girJ. was scared we 
were going to leaw""her out in the field. I don't 
think the girl knew where we were. I know I d:Ldn•t• 
(Ex. 6). 

F.ach o:t the accused elected to remain silent ancf no evidence was 
introduced by the de:tense (R..31). · 

4. Tliere is thus direct and. positive evidenc.e that at the place . and 
time alleged in the Specification accused Iavecchia, Polozzi and Herbst 
:torcibly and without her consent had unl.awf'ul carnal knowledge ot Vera 
Anita, the woman named in the Specification. Together with accused Dale 
and Pascocciello they followed the "jeep" in 'Which Vera was riding with 
another soldier, Fqette,, to her home. As she started to enter the house, 
some one pushed her and slapped her !ace, and ·she began to scream. When 
her mdther attempted to inter:tere. and said "This is 'J!f3' daughter", s he was 
pushed away. Iavecchia started to drag Vera to his vehicle and while 
she iraa struggling Polozzi came to his assistance. Iavecchia then 
carried the screa:ming girl on his hip to the vehicle and placed her in 
the :tront seat beside him. Polozzi sat on her right and.1 as the vahicle 
drove· away, held his hand over her mouth. Duri:ng the ride Vera wu 
unable to get out o.:t: the vehicle because Iavecchia was s1 tting on one 
side of her and Polozzi was holding her on the other. 

I 

When the vehicle stopped Iavecchia "drew" her out. ot the whicle and· 
took her into a field eight or nine meters &W81'. Vera, who was a 'Vi rein, 
said to Iavacchia, "I am a y-oung l~, don't do any bad thing to :me•, but 
Iawcchia threw her to the ground and asked her to remove her panta. .U 
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she did not wish to do so, Iavecchia tore off her pants with one haild 
and held his other nana over her mouth. He threatened to kill her but 
she saw no weapon in his possession. She was screaming,· and telling him 
that she was 11a girl11 • Al.though she struggled to prevent it he succeeded 
in penetrating her person and had sexual. intercourse with her. After 
the act was completed Vera got up to leave but Iavecchia said "Keep 
quiet because another one must come". She was unable to run away because 
a "second one", whom she identified as Polozzi, came and threw her on the 
ground. Despite her struggles and "telling him bad words", Polozzi aJ.so 
succeeded in penetrating her ;vagina., She then tried to escape but a third 
soldier, whom she believed was Pascocciello, arrived. She was crying and 
begged him "not to do anything". Although he had unbuttoned his trousers 
and "wanted to have intercourse" he did not penetrate her person. "He 
was making a penetration but he didn 1 t do i tn. He then took her toward 
the vehicle but before she reached it a .fourth soldier 1 whom Vera was 
unable to identify, took her to the field again. She tried to struggle 
but he sueceeded in penetrating her person, and she lost consciousness. 

·A fifth soldier, whom she identified as Herbst, then came to her as she 
~on the ground. He "assaulted" her and she believed he had sexual 
relations nth her and penetrated her vagina. She was then placed in 
the vehicle and returned to her village. Vera testi.f'ied that as the 
soldiers were having intercourse with her she struggled against them~ 
they kept her quiet by holding her. They wanted to kiss her but she 
did not permit it. It is clear that she resisted to the extent of her 
ability, that her resistance was overcome by .force, and that she did not 
consent to the acts of intercourse. The testimon;r of the victim as to 
the .fact of penetration was corroborated b.1 the pre-trial statements of 
Iavecchia, Polozzi and Herbst and by the medical evidence. Upon the 
!acts and circumstances disclosed, the court was clearly warranted in 
finding accused Iaveccltla, Polozzi and Herbst guilty of rape as charged. 

As to accused Pascocciello the evidence also supports the findings of 
guilty. Vera testified that the third soldier, 1fho she belle~d was 
Pascocciello, did not penetrate her person and did not have intercourse 
'With her. 11He was making a penetration but he didn't do itn. Pascocciello• 
in his pre-trial statement, said "I was the third one to have intercourse 
with her", and "I used a condom while having interco'lirse nth the girl•. 
However, llhether or not he in .fact penetrated the woman•s person, that. 
he acted jointly and in pursuance o! a common intent with the other accused• 
joined in the unlawi'uJ. enterprise and counseled and encouraged it by bis 
presence throughout its accomplishment, is amply shO'Wll by the .facts and 
circumstances. He voluntarily remained with the other four accused after 
it was suggested that they "get the girl11 and separate her from her com-· 

· panion, Fayette, after the victim was pushed into the vehicle and despite 
her mother•s shouted protests. There was more here than mere casual 
presence at the scene o! a crime. It might well be inferred that he was at 
the scene with a conscious purpose to give courage. to the others and to 
render such help as they might need or call for. As an aider and abettor 
Pascocciello was clearly charged as a principal and the motion by defense 
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for a finding of' nC't guilty as to this accused was properly denied 

(NATO 385, Speed; NATO ll42, Bagle7, et al; M.'l'O 64ll, Steedley, Willis). 

As to acqused Dale the evidence also supports the findings of guilty. 
Vera was unable to identify the fourth soldier who assaulted her but 
testified positively that there were five separate and distinct soldiers 
who had, or attempted to have, intercourse with her and that the fourth 
soldier penetrated her person. In his pre-trial statement Dale asserted, 
in part, that after "Mike" and "the other boy- from the front seat" had 
gone out to the girl, then "Frank went out• and "Af'ter him, I had intet'l­
course with the girl. I used a condom.** *·She did not struggle while 
I had intercourse with her"• The circumstances of the assault were 
similar to those related by the victim and it is ab'lmdantly clear from 
the record that in fact Dale was the fourth soldier, whom Vera was unable 
to identify. The court properly found him gu.il.ty o! rape as charged. 

Each accused in his statement admitted having intercourse with 
prosecutrix but did not con.fess to employing f'orce in accomplishing the 
act and suggested passive consent. Force and want of consent are in­
dispensable in rape; but the force involved in the act of penetration 
is alone sufficient where there is in fact no consent (MCM, 1923 , par. 
l48b). It

1
follows that the admissions of accused le:rt in iss~e only 

the question of consent. This was a !act issue for determination. of 
the court. There is in the record ample evidence warranting the court• s 
action in dete:nnining.tbis issue adversely' to accused. 

!). Pre-trial statements of ea.ch of the five accused were admitted 
in evidence over objection b,y' defense. The grounds of the objection ·as 
to Iavecchia•s statement were not stated and as the evidence sholl's it to 
have been voluntari~ made the objection was properly- overruled. With 
regard to Pascocciello • s statement the basis or the objection was that 
the testimoey or the victim was "specific• that Pascocciello had not 
accomplished penetration. As pointed out above, regardless of· that fact, 
he was properly charged as a principal and found guilty as an aider and 
abettor. Inasmuch as bis statement was shown to have been voluntariq 
made it was properly admitted in eJidence. The objection or the defense 
to the admission of Herbst•s statement was that there was no proof of' the 
corpus delicti as to him, nor proof that he had accomplished penetration. 
Herbst was identified b,y' the victim, who testified that she thought be. 
had sexual relations with her and penetrated her vagina. Whether he did 
or did not is immaterial as it is clear from the evidence that he too 
was actively participating in the wrong:f'tll joint venture and was properly' 
charged as a principal. This is ample proof or the corpus delicti and 
warranted the court in admitting the statement of Herbst. The grounds 
of the objection to the admission of the statements or Dale and Polozzi 
were that because the ·statements of three accused had already been ad­
mitted and the victim had testified to only three acts of penetration 
there was no proof of the corpus delicti that would support statements of 
tmf additional accused. Vera specifically' identified Polozzi and testified 
that he had penetrated her vagLna. She did not identify Dal.a but testified 
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that the !ourtb soldier llho assaulted her penetrated her vagina. The 
•evidence of the corpus delicti need not be sufficient of itself to 
convince beyond reasonable doubt that the offense charged bas been 
ccmmd.tted, or to cover every element or the charge, or to connect the 
accused with the offense• (MCJl, 1928, par. ll4a). As pointed out above 
Vera testi.f1ed that there were five separate and distinct assaults 
and at least three of the soldiers had penetrated her person. She 
identified four of the accused. This is SUfficient proof of the corpus 
delicti, as to both Polozzi and Dale, to satisfy .the requirements of the 
rule stated. A3 all the statements were shown to have been voluntarily 

• made, after due warning 'With regard to the rights or each accused, the 
objections of the defense were 'Without merit and the statements were 
properly admitted in evidence. 

6. Al though two or more persons cannot be jointly guilty of a 
single joint rape, because by the very nature of the act ind:i. vidual 
action is necessar.r, all persons present aiding and abetting another 
in the collllllission of rape are guilty as principals and punishable equa.1.l.y 
with the actual perpetrator of the crime (52 C.J. 1036; NATO 385, Speed; 
NATO 646, Simpson et a1). The joinder of the five accused was not, 
therefore, error. Despite a:tJ.y appropriate criticism that it was bad 
pleading to charge the accused jointly as was done in this case, it is 
manifest that the allegations of the Specification taken in conjunction 

. with the evidence .full)" support the position that each of the accused 
separately raped the woman.· Since it clearly appears that one or more 
of them could have been charged and found guilty as a principal for 
being an aider and abettor, his conviction thereunder would seem no less 
proper where proof shows him as the actual perpetrator or a separate 
and distinct rape, as wall as an aider and abettor. Circumstances or 
a common venture and intent serve, moreover, to support the Specification. 
In view of these considerations, the irregularity- in pleading, if such 
it,. was, cannot be held to have injuriously affected the substantia1 
rights or the accused (Dig. Op. JAG, 1912-40, sec. hl6 (17) ). And 
there is authority-· for the view that two or more persons ma:f be jointly 
indicted and convicted of rape on a count which charges them jointly · 
and not separately with the offense (People v. Musial, 349, lll. 516, 
182 N.E. 6o8) (NATO 77i99 Cl.ark et al). 

The Board or Review is of the opinion that as to each accused the 
evidence f'ully supports the findings of guilty of rape. 

7. The charge sheets shoW" that accused Iawcchia is 26 years or 
age and was inducted 7 July 1942; that accused Herbst is 24 years or 
age and was inducted 4 July 1942; that accused Polozzi is about 30 
years of age and was inducted 20 August 1942; that accused Pascocciello 
is 2.1. years of age and was inducted 15 llarch 1943; and that accused 
Dale is about 23 years of age and enlisted 31 )(q 1940. No prior 
service is shown as to any accused. 

-15 -



(170) 

8. The court was legally constituted. No errors injuriously 
af'f'ecting the substantial rights o:t the accused were committed during 
the trial. The Board o:f Review is of the opinion that the record ot 
trial is legally sui'i'icient to support the findings and the sentences. 
A sentence to death or imprisonment for life is mandato17 upon con­
viction of rape under Article of War 92.- Confinement in a penitentiar,­
is authorized by- Article of' War 42 for . the offense of' rape, recognized 
as an off'ense of a civil nature and so punishable by peni tentiar)" con­
finement for more than one year by Section 2801, Title 22, Code of' the 
District of' Columbia. 
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v. 

_ Privates FRED A. McMURRAY · 
(38 184 335) 'and LOUIS TILL 
(36 392' 273), both o·r 177th 

· Port Company, 379th Port , 
Battalion, Transportation 

· Corps~ · 

) ~ PENINSULAR BASE SECTION 
) 

. ) : . Trial by G.C.M., convened at 
) · , Leghorn, Italy, 17 February 

. ) 1945. . 
) As to each accused: Death. 
) 
) J 

') 
) 

--------- I 
), 

REVIEW' by· the BOARD OF REVIEW 
_, .. · 

Irion, Sessions.and Remick, Judge.Advocates. 
' .. 

'. 

(l71) 

.. .... 
·--------- · ... ' 

l~ ·.The record·of triai iri the case ~f the soldie~s named above 
·has been examined· by th~ Board o:f Review. · • 

) ·, °'-

. 2 •. ,Accused we~ jointly, tried upon ,the following separate 
Charges and Speci.i'ic~tions:. · · · , ; 

• t ' •• · . . -· 
McMURRAY . : . 

. .,. 

~ i: . Viola~o~ ·or. the. 92d .Article o'r War. 
j .> ,. .; • ·~ ~ , • • , I ' ' , ' ' , 

~pecirication'la 'rn"that,Privat.e Fred A.:Mcllurray,: 
. · .. One Hundred Seventy-Seventh Port Company, Three 

. H'li.ndred SeventY-Ninth Port Battalion,, Trans- . · · 
', .'. portation Corps, did, at Civitavecchia, Italy,: 

on or: about 27 '.June 1944; :with malice afore- .. · 
·. · .. thought, willfully; delibera~ely,- i'eloniously, 
.. · unla:wful.ly and with premeditation; ·kill· ~me · 

. . ·, ". Anna Zanchi, a hUman. being 'by' shoo.ting her with ·. 
' ',_"'a 'pistol. . ·'' <. ' , _.;,-,',:.· 
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~l72) 

... Speci;flcation 2~' In that Private. Fred A. McMurrai, 
One. Hundred Seventy-Seventh Port Company, . Three 
Hundred Seventy-Ninth Port Battalion, Trans­
portatj_on C~n'Ps; 'did at CiVitavecchia, Italy, 
on or about 27 June 1944, forcibly and . 
feloniously,. against her will, have carnal· 
knowledge of ~mli Lucretzia. · 

·Specification 3! In that Private Fred A. McMurray, 
One Hundred Seventy-Seventh Port Company, Three 
Hundred Seventy-Ninth Port Battalion, Trans­
portatiqn Corps; did at Civitavecchia, Italy, 
on or about 27 June 1944, forcibly and ( 

·feloniously against her will, have carnal . 
· · · , · knowledge o-f heida Mari. · 

TIU. 

,·\ ; 

CHARGE II: . Violation of the 93d Article . of War. -
~. . (Not arraigned). · · 

Specification: (Not arrai~ed). 

CHARGE I: . Violation of the 92d Article ~·r W~. 
• ?' 

Sp~ciricai(ion ·1: . In that Private Louis Till, One 
Hundred Seventy-Seventh Port Company, Three 
Hundred Seventy-Ninth Port.Battalion, Trans­
portation Corps, did at Civitavecchia, Italy, . 

. on or about 27 June 1944, with malice, · 
aforethought, willfully, deliberately, . 
felo~ously, unlawi'ully and with premeditation 

· kill one Anna Zanchi a human being byshooting 
. her with a pistol. · · 

. Specification 2: In tha.t Private Louis Till, One 
. Hundred Seventy-Seventh Port Company, Three 

Hundred Seventy-Ninth Port Battalion, ·Trans­
portation Corps, did at Civitavecchia,-· Italy,·· ' 
on .o;- about· 27. June 1944, forcibly and 
feloniously,· against her will, have carnal · · 
knowledge. of Benni Lucretzia. .. . . . 

- ) ~ .. ·~ ...... ·, : • I _., ~ 

.· · Speeification 3 :: In that Private LOuis :Till, ()ne 
Hundred.Seventy-Seventh Port Company, Three 
·nim,dred Severity-Ninth Port' Battalion, Trans­
portation. Corps, did at Civitavecchia, Italy, 
on or about 27 ·June 1944, forcibly and· 

·feloniously, against her will, have carnal· 
knowledge or Frieda Mari. . ' 

.. - /, 
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CHARGE Il: Violation of the 93d Article of 11ar. 
(Not arraigned). 

Specification:· (Not arraigned). ·. 

Each accused pleaded not guilty to and was found guilty of the 
Charge and Specifications pertaining to him. Evidence was intro­
duced as to Mc'Murray of four previous ·convictions by summary 
courts.;.martial, one for being away from his organization and in 
the city of Naples. after _prescribed curfew hours in violation of 
Article of War 96, two for absence without leave in violation of 
Article of War 61, and one for improperly wearing his identifi­
cation tags in his pocket, and absence without leave in violation 
of Articles of War 96 and 61 respectively; as to Till of two 
previous convictions by summary courts-martial, one for absence 
without leave in violation of Article of Tiar 61 and one for 
disobeying a standing order by absenting himself from the area 
"Vii thout a pass in violation of Article of War 96. Each was 
sentenced to be hanged by the neck until: dead, all members of the 
court present concurring in the findings and the sentences. The 
~eviewing authority approved the sentence as to each accused and 
forwarded the record of trial for action under Article of War 48. 
The confirming authority, the Connn.8!lding General, Mediterranean 
Theater of Operations, confirmed the sentence as to each accused 
and forwarded the 'record of. trial for action under Article of.War 
~. 

3. · The evidence shows that on 27 June 1944 both accused were 
members of the 177th Port Company, 379th Port Battalion, stationed 
at Civitavecchia, Italy (R. 33-3.5,53,72). Ernesto Eari, with his 
wife and their daughter Freida IJari, and Benni Lucretzia and her 
daughter occupied a small shack near an American water point in 

· Cisterna, a suburb of Civitavecchia (R. ll,13,19,20,.53). About 

(l7J) 

2230 hours on the date mentioned the occupants of the shack were 
asleep when an antiaircraft barrage connn.enced. Freida got up and 
opened the door of the shack "in order . to be able to run out". As -
she did so three colored men, wearing black masks pushed past her 
and entered the shack. (R. ll;12,20,26,30) Ernesto grabbed one of 
the men who was advancing toVlard his daughter Freida. One of the 
other men then seized Ernesto from behind, put.his hand over his 
mouth and struck him on the head twice with a pistol, knocking him 
unconscious. (R. 131 21,22,31-33) A big man and one of the others 
who was smaller then approached Benni Lucretzia saying "'Down, down. 
Work,. or else I'll ld.11 you. 111 (R. 13). They struck her on the 
forehead, niouth and shoulder, tore off an· her clothing and carried · 
her to, and threw_her down on, a bed (R. 13,14,39). The' two men 
then engaged in, an argument, pushed each other, and each said 111 Let 
Me"' (R. 14). One of them then held Lucretzia 1s legs apart 'While 
the other one got on top of her and struck her. · She testified he. 
struck her because she would not open her legs. (R. 14) . She was 
kicld.ng and pushing with her arms and struggling, "trying to send 
him a:way" (R. 19)~ She testified she had to open her legs_·becaU.se 

\ 
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one.of tha men "was spreading them, and I was forced" (R. 14,19). 
She testified :f\lrther that the man on top of her inserted his 
entire penis into her.vagina and held it there for ten minutes, 
until he had an emission (R. 14,15). He then arose and the other 
ma."'"l got on top of her, held his hand over her mouth and, while 
the first one held her legs, inserted his penis into her vagina 
and held it there for five or six minutes (R. 15).· One of the 
men grabbed Freida I{ari and threw her on the floor beside the bed 
on which Lucretzia was lyinG• She testified he then got on top 
of her and inserted h:!.s penis into her vagina and held it there 
for about ten minutes. (R. 23,24,28) Her legs w·ere held apart and 
she struggled and tried to push him away (R. 28). The man on top 
of Freida was sayinG ~11Yforkl VforkJ We are not colored we are white'" 
(R. 17 ). Vihen the man got off of Freida she eot up to run and 11 the 
one standing near the door", grabbed hel', thre\1 her down, spread ·her 
legs apart and inserted his penis into her vagina and held it there 
for about five minutes.(R. 24,28). Freida testified that both men 
employed force to enter her vagina and that the first one· who 
assaulted her afterwards assaulted Lucretzia (R. 27,28) •. She 
testified further that she lifted the .mask of .the first"man who 
assaulted her and saw that he was a mulatto and that she saw no one 
in the COUl't room that color (R. 29). At tiie time of the assaults . 
both Benni Lucretzia and !1ari were pregnant. The morning following 
the attack Lucretzia md a miscarriage and 20 days after the assaults 
Freida gave ·birtµ to a child. (R. 16,19,24,25) 

During the perpetration of the assaults a hea~J antiaircraft 
barraee was in proeress and many searchlights were flashing about 
the sky. Lucretzia, Freida and Ernesto testified that althouzh they 
could not identify their assailants they.could see from the 
illumination resulting from the barrage and searchlights, and.from 
the lieht of matches struck by the intruders' that their hands were 
colored. (R. 13,16,17,21,23,2h,26,29,31,54) There is evidence that 
one of the men vmo entered the shack was tall and the two others were 
small (R. 12). One .witness-testified that all the men had.pistols in 

·their hands (R. 21,25,26). One -wore a cap with a visor, another wore 
an over~eas cap and their pants and caps were the same "sun tan" color 
(R. 20,23,31). 

The antiaircraft barrage continued for about half an hour. Either 
. immediately following the barrage or wi thiri 15 minutes thereafter the 
·men.left the shack together (R. 24,26,42). 

About a half hour after the antiaircraft barrage ceased someone 
knocked on the door.of another house located about 150 yards from the 
water point in Cisterna.and said "'Un poco di vino, per favore"' (R. 
$4, 55). This house was occupied by Anna Zanchi (the deceased), her 
son, her daughter and her dau~ter's fiance John Masi (R. 52,53,64,65). 
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John Masi, who had lived in the United States for .1.5 years, went 
to the door and replied in English "'I am sorry, we don't have no 
wine. Go back to the camp because it is late"' (R • .54,5.5,.59,6.5). 
The door was then forced open and Masi was confronted by two 
masked men, one tall and one short, each holding pistols pointed 
at his chest. The tall one was armed with an automatic pi:?tol. 
(R. 5.5,.56) They.were dressed in "working uniform", coveralls,' 
pants and jackets. The tall one lit a match-. and Mast saw that his 
hands were "quite black". (R. ·55,58,64) ·The men told Masi to 
111 Get in and shut up'" (R. 5.5,.56). Masi asked them to keep quiet 
and to return the following morning and maybe he 'could help them. 
The tall one then said '"Listen, if you ~on•t go inside, I am going 
to bust your head'" (R .. 56) and '"I'll give.you a count to three, · 
and if you don't get_inside, I'll kill you 111 (R. 64,66). Masi then 
re-entered the house and told his fiancee and Anna Zanchi to "'Lay 
down on the floor, because they are going to start shooting'"(n • .56, 
66). Everyone in the house lay on the floor. . Anna, Zanchi then e~t 
up, went out and said to the two men "'Go, or otherwise tomorrow 
morning I go to the MP 1 s and tell them who you are. I am not scared 
of you 111 , whereupon the two men then began firing their .weapons. 
(R • .56{64) The tall one fired twice and the other on~ fired once 

· (R. .5"6 J. Anna Zanchi said 1~ 1 They got me, they got me 111 and fell to 
the floor bleeding from a wound in her stomach or chest (R • .56,.57, 
64,67,70). The masked men disappeared. An .American military 
policeman was summ.oned and about 0100 hours Anna was taken to an 
American station hospital where her wound was dressed and morphine. 
administered. She.was then taken to an American evacuation 
hospital.(R. 64,67,70; Ex. 2) About 0830 hours that day (28 June 
1944) her remains were returned to her home and she was buried that 
night (R. 58,67 ,68, 71). Prior to the shooting Anna Zanchi had been 
in good health (R. 57,58). 

About five minutes after the shooting Masi found a cap near the 
door to the house,(R. 57,59,64). The night of the shooting A,nerican 
military police found, about five meters from the house, a soiled 
air mail envelope.addressed to 11Pvt. Fred llcHurray, .3-79th Port B.U.T.C •. 
A.P.o. 765, c/o Postmaster, New York, N. Y. 177 Port .Co. 11 The 
envelope was postmarked "Los Angeles, Calif. April 15, 12:30 P.M. 194411 • 

The word 1i1aundry" was written in pencil on the back of the envelope-, 
following 'Which was what appears to be a laundry list. The envelope 
was identified and admitted in evidence 'at the trial._ (R. 68; Ex. l) 

Masi testified -that he had lived in Brooklyn 15 years 'Where he -
went to school with white and colored boys and that he could recognize· 
colored people by their manner of speech. He testified further that· 
he recognized that the masked men were colored by the way they "j;alked. 
(R. 59,63,64)' , '·' 

. ·. 
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' 
'Three bullet holes were found in the door of ·Anna Zanchi' s 

·house after' the shooting. Two enpty .45 caliber shell cases and 
one shell case,described by one witness as .32 caliber arid by two 
others as 119 milimeter11 , were found in front of the house. A .45 
caliber shell fitted into two of the holes and the third hole 
appeared to be about the size of a .38 caliber shell. (R. 57,&J, 
61,64; ~· ~,3) . 

I , 
· Private James Thomas, a member of accused's company, testified 

that about 2130 hours on 27 June 1944 helll.et accused McMurray at 
their camp in Civitavecchia and with Mcliurray and a British soldier' 
went to "the water point where all the other fellows hang out" in 
Civitavecchia to see if they could get some wine (R. 33-35). The 
three of them met accused Till near the water point.' .About 22b0 
hours the four of them went to' a near-by Italian caTrJ.p where they 
got about' two quarts and a pint of wine which they--drank.(R. 36,50) 
They then returned. to the water point where they spent 45 minutes 
planning a "raid" on the "little house over to the right" (R. 3 7, 50). 
HcM:urray was armed with a .32 automa:tic pistol and Till had an 11Arnzy' ~ 
.4511 automatic pistol (R. 37;38,45) •. MyWurray crawled in back of the 
house and in about ~ight. minutes returned and reported there was a 
man in the house, and also women, because he heard them talking (R. ).13 ,; 
44). The four then discussed their plans and\ decided.that McMurray -

. and the British soldier would knock the door down and enter the shack 
followed by Till, and that witness would, enter the shack last With 
the matches (R. 44). The four men 1vore Navy weather masks which 
compleyely covered their faces (R." h5). McMurray, Till, the British 
soldier and witness then approached the· shack and were standing in 
front· of the door when an air raid began. . Someone inside the shack . 
opened the door and the four walked in (R. 38,44). i'fitness was the 
last of tl{e four to enter the house. He struck a match and saw.an 
old man lying on the floor_ bleeding from a wound on his .face, and an 
old woman kneeling down crying. (R. 33,39) 'Witness also saw' 
Mcl.!urray and Till standing near another vroman. They had an argument 
as to 'Who would be "first". Till won and had sexual·intercourse_with 
this woman and remained on top of her about ten mi.mites. (R. 40-42). 
Witness struck several more matches and saw another woman (R. 39). 
Y.cliurray then grabbed this other woman and pulled her over near the 
bed. The woman was }'dragging back and trying to push away from him".· 
(R. 51,52) 1i:c1Jurray laid her on the floor beside the bed occupied 
by Till and the other woman and remained on top of her for about ten 
minutes (R. 41.,42,52). The four men remained in the shack from about 
2245 hours to about 2330 hours and all left together after the air . 
raid (R. 41.,42). They started toward their camp and enroute Till 

· stated he wanted to make another "raid" and said "he was going back 
towards the water· point, and we -should go 11 (R. 43). 'Till Vii th . 
l.Icllurray turned back toward t.he water point., . Mcllurray took his .32 · 
caliber weapon .frqm the Englishman who had it at that time. Witness 
and the British soidier contimled on to their camp •. · (R. 43, 45) 
Witness did not have intercourse with any of the women in the shack , 
because he had a "sha:Oker" on his penis· (R. 44,48,49) •. Witness 
testified further that he saw Till "use force" when he shoved the 

~ 
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woman on the bed, that she resisted being put on'the bed, and that 
after she was.on the bed he heard her say ur~one cose'" (R. 46,47, 
51). Witness did not see her struggle after she was on tl1.e bed (R. 
47). licliurray had intercourse with one women:, Till with the other 
and the British soldier had intercourse with each of these two 

(177) 

women ( R. 42, 46-48) • The woman w.i. th i;mom 1ic1furray had 'intercourse 
struggled. with him (R. 48). Witness struck 14 or 15 matches {R. 48, 
h9). Witness testified further he w:ould not be able to recocmze any 
of the women he saw in the shack and he did not see any blows struck 
(R~.42,50-52). . 

. An agent of the Criminal.Investizations Di\':i.sion, Delta Base 
Section, testified that on 19 July 19Li.4 he read and explaj.,ned 
Article of '.'far 24 to i.:c;~urray, told him he did not have· to make a 
statement and that if he did make a statenent anyth,in~ he said 
could be used either for or against him. Accused replied that he 
UL""lderstood .Article of War 24 and made an oral statement which 
·witness reduced to writing and had typed. (R. 72,73) The following. 
day the staterient was submitted to J,!ci.(urray and SiGIJ.ed by him in tl1e 
presence of the witness and sworn to before an Assistant Adjutant 
General (R. 73;.Ex.· 4).· ¥iitness made no promises to l/icl:lurray (R. 75). 
The defense· objected to the admission of the staterient in evider.ce 
on the ground it had not been shown that it was voluntary and further 
because it involved co-accused Till (R. 77). The profert was then 
qualified and the statement offered solely as against its· author, 
HcMurray (R. 78). The court was instructed that it 110uld be considered 
solely as against its author nnd it was admitted in evidence (R. 77, 78). 
The statement; after reciting that the author had been informed of 
·his rights under Article of "\'far 24 and that the statement was made 
without threats, promises, duress or coercion, reads: 

"A week or ten (10) days before I went A'."IOL, on 
· 5 July 1944, I met German Jones at the company 

and he tried to sell me a pistol. I looked at 
the pis.tol and told him that I would buy it. At 
this time someone approached us and I put the 
~istol in my pocket a.~d told Jones that I 1d see 
him after chow (supper). . I dic1.n 1 t see Jones 
after chow so I kept the pistol. 

"Just before dark, about 9:00 P.~.r., I saw Jr •. 
-T'nomas and an English soldier going up the .hill 
··toward the water p_oint. I had seen the Ene;lish 
soldier hanging around the area for a couple of 

·days before this. I l'lhistled and Jr. stopped. 
I asked vmere they were i:;oing and Jr. said they 
were going after vino up on the hill. Jr. asked 
me if I wanted to go and I told him to wait 

. because I was looking for Jones. Jr. told me 
that Jones had gone so I went along with them. 
When we reached the water point, we met Louis 
Till, who already had a bottle of vino.. Till 
asked us to have a drink and after we finished 
one bottle, 'rill went after .another, Vlhile 
Thomas, the English soldier, and I waited at . 
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C'l.78) 

the··water point. The English soldier gave Till 
three (3) packages of American cigarettes because 
Till said they wouldn't take money for the vino • 

. 
"After drinking several bottles of vino, the four 
of us walked down the road and sat down. Thomas 
told me to go into a hoµse across the field from 
where we were sitting and get some more vino. 
'When I entered the house, there was a jeep parked 
in front and several white soldiers were inside • 

. I asked an Italian man for some vino and the 
soldier· told me that they got the last.bottle. · 
I left the house and found ~30 (2) jeeps were now 
,parked in front of the house. It was almost dark 

' but I could see an .American sailor in a white 
, uniform, Till, Thomas, and the English soldier 

all standing around the second jeep which was 
painted in the navy color. I heard the sailor 
tell Thomas : 1'\Tell he shouldn 1 t have hit me 1 •. 

The sailor and the English soldier left to·look 
for vino. (The Englishman was carrying the 
pistol I had gotten from Jones. I had given it 
to him earlier because I didn't know how to · 
operate it and he did.) After they left I asked 
Thpmas "What the trouble was and he told me to ask 
Till. Till said: 1Awhe 1s just another one of 
those smart guys. 1 A few minutes later the sailor 
returned alone. r·told Thomas that I was going to 
get the English soldier because he had my gun and 
mieht shoot somebody a~d I'd be responsible •. I 
went in the house in the rear of the house Pd 
previously entered and found that the Englishman 
had several civilians backed up in a corner with 
the pistol and was demc.nding vino. I called to 
him: 1 Are you crazy?. Come out of there. If you 
shoot anyone with that gun I'll be responsible.' 
He crune out and i'le went bacl~ to where the two (2} 
'jeeps were parked. Just as we ~ot there the 
sailor pulled away·in his jeep. I sai-d: 'Let's 
get away from here. You all is disturbing every­
body_,' As we were leaving Till pulled a .45 out 
from under his balt and said: 'How do you operate 
this thing?' . Thomas said: ' 'Hand it here and let 
me show you. ' · Tlhile 'lhomas was trying to show Till 
how to operate the .~5 a shot was accidently fired. 

"Till said that he wanted another drink of vino mid 
.·the four of us walked up to an Italian camp where 
they keep vino all the time. Till went after the 
vino vrhile we waited for him on the road in front of 
the camp. Till caine back with half a gallon of vino 

. and we sat down by the road and began drinking ai:d 
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.. 
·singing •. · After drinking about a quart of the vino, 

/"'""lie". went down the road to a house where ·a woman was · 
playing the piano and some Italian soldiers .. were 
singing.' .About half an hour later, we went on .dovm . 

. . the,~ad below· the" water point and finished the rest. 
.. 'of the .:'Vino.: By this time all of us were drunk~' -. A. 

··few minutes later vie went back. up to the water point · 
. and sat de:wn on a-rock wall. . . , ' 

• '- • ; • •• (-:. . • ~ • • - 1 ' • • . ,. • ',. : ·:..> 

11About tliis time the air raid alann went off and the.· 
guns started to shoot. 'Till~said: 'Everybody tollaw 
me·: .If any.body turns back I_ !:11 blast him.; ' , I, asked . 
him wt;ere he was going and· he told ·me that there were. 
some women ·ill the house back of the water point and: · · 
that they would be scared during the air raid and ,. 

. • . . , I 

might give us some cunt.· -We approached the house. and.· 
··Till held his ear against· the· door. '!he englishman :. 

had. n\1 gun and was directly behind Till. , Thomas Snd.,'­
I brought up'.the rear. Thomas said to Till: .. •Break 
in:' . The English· soldier. said: 'Wait a minute_,·-r. :· · · 

. hear some body. getting up. 1 Sure eno')lgh. someone di~ : ~: 
· crack the door to look out and we pushed in• ." Till './ . 
. went· in first and hit the· old man and Till· saidt ·.: · 

1To.inake him be at ease.' After, we ..Jere inside,: ·,· · 
Till and the Enelish soldier both 

1 
sai~ . 1Fiky .;,. Fiky' _. 

to. the women who were inside.· The .two (2) who 'Were ' · 
.·in -t;.he front room said 'si.' One or them caught me• 
. by the hand and _the other caught the English' soldier 

.. ,by the hand and,both ss5:da 1VIENI QUA. 1- The old man . 
.. was laying across the foot 0£ the bed crying. .so we' . · . 
. · all went into' the back room where '?l'e found. another .. 

' -, 'YJOfuan in. bed. · Thomas asked this woman to 'fiky - . : · · 
, fiky 1 and she said ·'si', so she and Thomas went into~-·. 

-· · the front ro0Il1. _The .woman I had got in the bed -and · 
. pulled up her dress •. !got on the bed and was trying . 
· to get .lllY rod out." .· JU.st as I· got niy rod out, Till:,~ .. 

. came up to me w.lth his cock in one hand and, the •45~ · .. 
. ·automatic in the o~her. He told me to ·get.tip and- .. <''­

after a ll tUe argument I did as he said because ! · .- ~ 
'?ffi,s afraid 0£ him.: .. (Till is b~gger than' !'am and he·~ 

( also had the ..... gun>on Jl'te.) · The Englishman was, :f'ucld.ng : 
his woman on the .f.l.6orr.so·I went back i+itQ' the front.;·:· 

·- room ~ere the· old man, Thomas: and, his>woman were.- : · : 
I lif'ted·the' old man .. up to .a -sittirig position to see' » 
how bed he .w.as hurt and. the Englisl:mU:qi came' in and '.~ .. 
told iiie not to· bo~r' With him because ·I might get~ . ·.:/ 

"sore blood on me., A i'ew'minutes later all of us~le.rt_, 
. : the {louse and started to· camp.,.. Till, Thomas: and~ the · _ 

English soldier all got soine tail, .but I 'dic:ln ''\'.• The, · 
,English soldier stated that.he. was laid twice• 

11 • ·, 
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(ISO) 
.. "On the way back to camp Till stopped. . The rest .. 
· of us kept. going and after I was down. the road a 
.wa~ Till called me back. I got my gun .:f'.i-om the . 
Englishman and went back to see 'What Till Vlailted~ 
Till told me to go't his· mask from the English 
soldier and bring-it to him. While we were in 
the house with the women Till, Thoms and the 
Englisrunan wore masks 'Which had been taken from 

. the Boat we came up from Naples on. . I got the , 
mask from the Englishman and throw it across the 
ditch to Till. · Till wanted me tO go back' up the 
hill with him to get more vino, I was afraid to 
refuse him so we took off together. Till was 
still wearing his mask and when he knocked at the 
door of another. Italian house on the hill he told 
me to put on -the mask I had gotten from the . 

· Englishmari. · ' A· man inside asked 'Who was there and · 
· T:i,ll said: 'Louis Paesano, VIENI QUA. r, At this · 
time a light went on inside and a man came to the 
door. Till asked for vino and the man said: 
. ?Finish. ' Till kept on asking for vino ·and _ · .. 
finally insisted that the man allow him to··1osk 
in the house for it. ··The Italian said ai1• of-his 
people were . in bed. Till told the man ;that· he 1 d 
give him 'FIVE' to open the door and le.t him i?i • 

. The man cracked the door and· Till' and I saw that 
the lights were out •. Till then. said: 'I'll give 
yeu FIVE to tell 'am to,turn the lights on.'• 
Till started countr"ng and when he said 'FOUR' I 
Walked between them and begged !'ill not to shoot. 
Till Flicked . the safety off ,and told me to move 
or he 1d shoot. The Italian had grabbed me for 
protection and I told him to turn me loose •. Ylhen ·· 
the Italian didn't do ·as I said I put my gun on . 

· him because Till was very mad and· drunk and I was 
afraid ·he wou1d shoot me. The 'Italian released 
me and Till fired. a ·shot into the house, and I· · 

. 'broke into a rtin. A fmr- seconds later another 
.shot was fire~ but I·had already crossed the field· 
· on the way to ~· · When I got down to the road 

I saw Till rurining across the fie1d. · Till whistled 
·.'·and I waited for him. We went on down the road · .. · . 

.. . ·towarci camp and Till asked me. to give ·him his mask • 
. . ! gave Till the mask and went. on up to bed. Till. 
- had stopped· to _talk to a soldier who came out of · 

175 ~mpany 1 s door on his way to the .latrine so I 
didn't w8.it for him. Till came up aboiit Twenty (20) 
minutes· later and found the Fcglishman in his bed. 

·.·.Till got the Englishman out and gave. him. two (2). · · · 
blankets . so he cou1d sleep cm. the n9or. . , '' ; . 

. ·1 .. ~ .. ·· ::~.· ',·· .. _'·.,·-'!· ... ' i.~··· : ·.,: 

i•The pistol that· the M.P.s tOok nay from me .iii• 
Naples is the same one that was u8ed by the · . . . 

'. 
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··Englishman and my;:ielf during the night. 
I haven't seen the .45 since the shooting; 
and don't know what Till did with it'' 
(Ex. 4). . 

No evidence was introduced by-the defense and both accused 
elected to remain siient (R. 80). 

4. It thus appears from the evidence that at the place 
and about ,2230 hours on the date alleged in the resnective 
Specifications 2 and 3, ·two or more masked colored ~en forcibly 
and irl thout their consent had carnal knowledge of Benni 

(18J.). 

Lucretzia and Freida Mari; the women named in the Specifications. 

It further appears. from;the evidence that on the night 
Lucretzia and Freida were ravished both accused were armed and 
with two companions plarmed a "raid" on a little shack in the 

. vicinity of where Lucretzia and Freida were assaulted. Just as· 
they were about to force an entry into the shack an air raid 

. commenced, the door was opened from the inside and the four , 
· entered. Freida testified that immediately preceedine the en~ry 

o:t the intruders who assaulted Luc:i:etzia and herself an air raid 
began. She arose and opened ,the door, and as she did so three 
masked colored men entered. Freida's father was immediately 
knocked unconscious by one of the intruders. A companion of 
accuse\f testified that he was with accused on the nii;ht of the 
offense, that he was the last one of the group to enter the,.shack 
and saw an old man on the floor bleeding from a wound on his face. 

, He testified further that he saw Till have sexual intercourse W:i. th 
'o!le woman and .that he saw :McL.UI'ray throw another woman on the floor 
and lay on top of her for -about ten minutes. This witness testi­
fied fur~er t.J;iat the fourth menber of the group, a British 
. soldier, had sexual intercourse_ with each of tl~e two women. He 
-t;estified .further that both Till and McMurray employed force in 

· acco:r.IPlishing copulation. Lucretzia and Freida.each testified 
that she was assaulted by two of the men, that she resisted her 
assailants and that she was· forced to submit to having her person 
penetrated by both men. Neither was able to identify her attackers. 
In ·a voluntary pre-trial statement admitted in evidence solely 
against its author, Mc11~urray admitted that. on the night in question 

. he, in company.with an armed companion, a ~i tish soldier. and 
Private Thomas, forced their way into a shack near "the water point" 
just as an air raid began. He stated further that he had a 'woman 
in bed and was about to consummate the sexu.ai act vii. th her when 
his companion, with a .45 automatic pistol in his hand, .forced him' 
to desist.· He stated .further that 'the British soldi-e,r had .inter-. 
course wi. th another woman on, the floor, and that he -~-.his . , 
companion hit an old man and later ·sq the man on the noor bleeding. ' 
In his· statement :McMurrey maintained that he did ·no:t;.engage in · · 

1
, ~-­

s~al intercourse' while in the .shaclc • 
. . '\,. 

·.I 
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(l.82) 

'!here is ample evidence-warranting the conclusion that 
Till and.Mclfurray were two of the three, or four masked men 
who £~reed an unlawi'ul entry into the shac~ and that each · 
accused .forcibly and without her consent had carnal knowledge 
of at least one o.f the women named in the respective Specifi- . 
cations 2 and 3. Whether each accused had carnal knowledge o.f 
both 1romen is immaterial. . They were: engaged in a common . 
unlawful· venture and eac;h was legally responsible for the acts· . 

. o! the other ari.d both are guilty of rape as principals (NATO 
385, Speed; 18 u.s.c. 1 sec. 550; 52. C.J.,, Rape,, sec. 5o, p. 
1036). The court was ·warranted in finding both accused guilty 

· o.f rape as charged. ' · · 
r· ~ . \ 

It i'urther appears ~om. the evidence th_at accused Till and 
Mcliurray, with Thomas and the· British soldier, .left the ~ack · 
where the first 11raid" was accomplished··Shortly .following the 
air raid and s~rted for camp~ This was shown to have been 
'about midnight or·ra little later on 21 June 1944. ·. En route . to 
their camp Till stated he wanted to .make ·another nraid" and that 
he was goirig back . to the water p0int and his companions should · 
go with him. WithMcMurray he turned·back toward the water point 
in ·Cisterna. Till was ·armed.with a .45 caliber automatic pistol, 

· McMurray was armed with a .'32 caliber pistol' ancl both accused had . 
masks. About half an hour after the air raid two masked colored · 

. men knocked on the doo:t:' · o.f a house near the water point. This 
house was occupied by Anna Zanchi, the :person· named 'iri the 
respective Specifications 1. ·The two masked men asked for w.lne. " 

.. One of the men :was tall and armed wi~ ·an automatic pistol. ·The· 
other was small and als6 armed. An ltalian opened the door and 
told the men no wine was available·. They then pointed their · 

· pistols at his Chest and told him to get back in the house or they 
would kill him. Here-eftered the hous!i' and.told-the occupants to 
lie on the.floor. "',Anria Zanchi approached the mas~ed men, told them 
she was riot afraid of them and that unless they leftr she would .. 
reveal their identity to the mill tary police the following morning. l 
·Three shots Were ti.red; two by the tall man (the one anned With the 
.45 calibel' automatic pistol) and one by his companion. . Anna cried . 

· out n 1 'lhey go't me,, they got me' 11 ·and .fell to the floor With a 
bullet wound in' her stomach or chest. . . . 

. . , . 

About OlOO:h0urs Anna was taken. to ·an Americs.n station 
hospital mere her :wound was dressed and mol"'.Phine administered. 
She was then taken to an' American evacuation hospital and about 
0830 hol.trs the same day. (28 June 1944) her body was returned to · 
her home• That night she was purled. · Anna was shown to have 
been iri good health befor~ the'homicide. There is no suggestion 
iri th·e record that she received other thari prompt, normal and 
approved medical attention. , The facts proved warrant tne · · 
ini'.erence t.11.a t· Anr\a died as a re~ t o.f the . gunshot wound; 
(

1/lharton' s Crim• Ev., 11th Ed., V 0'1. · 2, sec. ' ~72, p. 1506; · 40 
c.J ~s., Homicide; sec. 186; p. 1088:;. NA:0.*696; · Pokorn~; N~TO 
2295, 'Lavender,, Bull.· JAg,· July 1944, ;sec. 450) · 
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Follovlin::; the shootins bro empty .1~5 caliber shell cases 
and ano'.:ber shell case 1.:rere found near, and three bullet holes 
nere observed ln, the door to the shack ;There Anna vras shot. 
One ,,ri tness describea the third shell case as .32 caliber and 
two others described it as 119 milimeter11 • 'l\vo of the holes 
a~peared to have been made by .45 caliber bullets and the 
third a:-Jpea.red to be about the size o"!: a .3~ caliber bullet. 
Also near the scene followin::; the shootine was found a soiled 
:;_:;os"t,'Jarked air mail envelope addressed to LlcI~urray, vrit!1 a 
laundry list ?n t..~e back thereof. 

With respect to the offense chareed in Specification 1 
Ec:forray in his voluntary pre-trial statenent, admitted in 
evidence only as against Ec":::urray, stated that on the C.ate 
allesed, after l8avin; the shack i'.here the first 11r<:id11 ;1as · 
staged, he and '.:ill, with Thomas and the British solder, 
started back to canp but en route Till stated he wanted to 
make another 11raid11 and coerced Ed':urray into acco::ipc.n;yinz 
hL'"'l. He ste.ted furti"~er tlw.t he anc1 a companion, both armed 
and nasl:ed, knocked on the door of a house near the water point 
and asked for ·,7ine. followin::; an .argument with an Italian who 
opened the door, l.:cT.;urray 1 s corr!panion fired a shot into the house 
and he (l.~cMurray) ran and a fm'I seconds later he heard another 
shot and saw his companion running across a field and joined hiln. 

The principal issue presented by the evidence under Specifi­
cation 1 pertains to the identity of accused. Partici/ation of 
a.'1 acc1.t.sed in a homicide may be established by circmnstantial 
ev:i.dence. This question, like any other question of .fact, was 
for the determination of the court in the li;ht of all" the 
drcunstances in eviC.ence. From the size of the three empty 
shell cases and the bullet holes found in the door of the shack 
followin:; foe shooting, and the caliber o.f the weapons carried 
b:r both 2.ccused, it may be inferred that bofo accused .fired into 
''.1e house. The conclusion that one of accused fir~d t.l-ie bullet 
that killed Anna Zanchi is amply supported by the ~V:.dence. It 
is immaterial which a'ccused :fired t..'1.e .fatal bullet as both -.rere ./ 
encaGed'in a cor'.llllon unlawful venture and each was lecally 
responsible as a princi~•al for the acts of the other. 
(Authorities supra) 

Ho ler;al justification or excuse for the cor::mission of the 
homicide was sho·tm. I::alice is inferable fron the deliberate use 
of.deadly weapons and the callous indifference to hunan lite 
displayed by both accused. The court was warranted in find.inc 
each accused cuilty of murder as charged (EC!:, 1928, -:iar. 148a). 

(183) 

5. The court overruled a :motion by defense on behalf of Till, 
!".lade at the conclusion of !1rosecution 1 s evidence,. for a finding 
of not cuilty of Specification 1, on the r;round that no evidence 
had br:en presented establishing his participation in the alleged 
homicide. There was no error in the ccurt's action. '_It was shown 
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(l.84) 
without contradiction that shortly before the shooting Till 
was in the vi"cinity oi' the house where the homicide was 
qommi tted, that he was armed with a .45 caliber automatic 

.pistol,· that shortly preceding the shooting he annouriced to 
his companions that he wanted to make anqther 11 raid11 , st'ated 
that he was returning to the water point and invi. ted them to 
join him. With EcHurray, 'Who was also armed, he turned back 
in the direction of the locale.of the crime •. It was shown 
further that Till and Uc:Uurray both had masks, that the two 
men who app-eared at the home of deceased and fired the' fatal . 
shot wore masks, that the tall one was armed with'an automatic 
pistol and that two.of the three bullet holes found in the door 
:following the sl}ooting were apparently made by .45 caliber 
bullets. A letter addressed to :McMurrarand two empty .45 
.caliber shell cases were found near the door to the house 
followin2: the homic:tde. These facts with other circumstances 
in evidence fully warranted the overruling of the motion. 

. ~ . 
6. . A motion on behalf of both accused for a finding of not 

guilty.of all Specifications was also overrUled by the court. 
Thi~ motion was based upon the premise that excep~ ·for the . 
uncorroborated testimony of an accomplice {Thomas},. no competent' 
evidence ~as presented identifying accused as the perpetrators 
of the crimes a1leeed. The court's actio?} in overruling the 
motion was proper.· The premise of the motion in so far as it is 
based on the contention that an accused cannot be conv:l.cted on · 
the uncorroborated testimony of an a.ccomplice is fallacious. _ 
Paragrap!1 124a, of the :Manual for CoUI'ts-Martial, 1928, provides: 

"A conviction may be based on the 'lincorroborated . 
testimony. of an accomplice, but such testimony · 
is of doubtful integrity and is to be considered 
with great.caution". 

This is the prevailing rule in the United States and has often 
been reiterated and applied by Boards of Review in cases tried 
before courts-martial (CH 228524, Moser, ·16 B.R. 219,221; C'ro 
2377ll, Fleischer, 24 B~R. 89,99-100; 'Wharton's Cri..'11. Ev., 11th 

. Ed., Vol. ~' sec. 1400, p. 2289). This is also the rule at · 
common law (22 c.J.s., Criminal Law, sec. 810, p. 1388). 

I 

Moreover, the testimony.of the ~ccomplice was corroborated 
inmost of its important aspects. Dehors such testimony it was 
_established without contradiction that the offenses alleged 
actually occurred at the places and time designated, that the 
perpetrators of the crime in each instance were colored, that 
they_ wore masks, that two were armed with· pistols, one ·with an 
automatic.". McMurray's identity was fur'ther established by his 

· voluntary statement and by the introduction in evidence o.f the 
.air mail envelop& hereinbefore referred to. It is a well founded 
principle ol' law that in such c.ases identity may be established · · 
by circumstantial· __ evi~ence."' · ~ 
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, 7. The action of the court in overruling the objection 
to the' adnicsion in evidence of the statement of 1.;cEurray was 
also proper. The state!:lent was offered and accepted as' evidence 
only as aeainst its auth9r. The testimony that it was given 
voluntarily and .after :.:ci.:urray had been fully infomed of his 
ridlts Under Article of ·~iar 24, was uncontroverted. · 

8. The charge sheets show that 'accused 1'.Icl.~urray is 24 
years of age and was inducted 30 June 1942, and that accused 
Till is 22 years of ace and was inducted 9 July 19Li2. Neither 
accused had prior service. 

9. The court was lezally constituted. Ho errors injuriously. 
affecting the substa.ritial rights of accused vtere committed during 
the trial. The Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings and the. 
sentence as to each accused. A sentence to death.or imprisonment 
for life is mandatory upon a court-martial upon conviction of 
nrurder and rape in violation of Article of War 92. 

Judr;e Advocate • 

. 
-L..:::::::::::::::::.!'.-,..:.::...::.....;~~~~~~~' Judge Advocate. 

- 15 -



!186) 

Branch Office of The Judge Advocate General 
with.the 

Mediterranean Theater of Operations, u. s. ArmJ" 

Board of Review 

MTO 6866 

U Ji I'T ED S T A T E S 

v. 

Privates FRED A. llcMURRAY 
(38 184 335) and LOUIS TILL 
(36 392 273), both of l77th 
Port Company, 379th Port 
Battalion, Transportation 
Corps. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APO 512, U. S. Army, 
13 June 194.5. 

. . 
PENINSULAR BASE SF.CTION 

Trial by a.c.:u:., convened at 
Leghom, Italy, 17 February 
194.$. . 
As to each accuseda Death. · 

HOLDING by the BOARD OF REVIEW 

Irion, Sessi0ns and Remick, Judge .Advocates. 
r . . 

The record of trial in the case of the soldiers named above has been 
· e.x.amined by the Board of ReTiew and held legally sufficient to support .the 
· sentences. 

Judge Advocate. 

MTO 6866 ,, ,. . . . lst Ind. 
·Branch Office of The Judge Advocate General., 11TOUSA, APO 512, u. s. J.rm:r, 
13 June 194.$ •. 

T01 Commamling General, MTOUSA, APO 5121 U. S. Artq. 

1. In the case of Privates Fred J.. )[cllurrq (38 184 33.5) and Louis Till 
(36 392 273), both of 177th Port CODlp8lt1', 379th Port Battalion, Transportation 



(l87) 
,. 

MTO 6866, 1st Ind. 
13 June 1945 (Continued). 

Corps, attention is invited to the foregoing holding .by the Board of Review 
that the record of trial is legally sufficient to support the sentences, 
which holding is hereby approved. Under the provisions of Article of War 
50!, you now have authority to order execution of the sentences. 

2. .After publication of separate general court-martial orders in this 
case as to each accused.J nine copies of each order should be forwarded to 
this office with the fore going holding and this indorsement. For convenience 
of reference and to facilitate attaching copies of the published orders to 
the record in this case, please place the file number of the record in 
parenthesis at the end of the published orders as follows: 

(MTO 6866). 

£ 
. / 
/ l . .,/._ . . / 

//v~,...,, 17:..-0,:~·>/~; ".'..t:'.;-:1, /?7~ /l /.,· . . . . 
• ELLWOOD w. SARGENT •• ;/ 
Colonel, J.A.G.D. 

Acting Assistant Judge Advocate General 

(Sentence ordered executed. GCMO 88, 89, ltl'O, 13 Jun 1945) 
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Branch Office of The Judge Advocate Ge~eral 
, .... ' with the 
.Mediterran~ Theater of Operations, u. s. A.rrrry 

Board of Review 

. MTO 6867. 

'. 
U N I T E D S T A T E -s 

v. 

Private ERNF.sT JACKSON 
(34 064 433)~ (casual attached), 
400th Replacement Company, 13th 
Replacement Battalion, 1st 
Replacement Depot. 

) 
) 
) 

-) 
) 
) 
) 
') 
) 

APO 512, U. S. Army, 
29 June 1945. . 

J 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Naples, Italy, 15 March 1945. 
Dishonorable discharge and · 
coni'inement for life. 
u. s. Penitentiary, .Lewisbtlrg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion,· Sessions.and Remick, Judge Advocates. 
. ' 

(J.89) 

. 1.. The. record of trial in the case of. the soldier named above has been 
e~ned by the Board of Review. 

\• J 

2. Accused iras tried upon the follo~ng Charges and Specifications:· 

CHARGE I:·. Violation of the 6l_st Article of War (Nolle P_rose.qui). 
. . . . ~ ,., : . 

Specification: (Nolle Prosequi) • 

. CHARGE ll: · :ylolation of the 92d Article of War.· 

Specification: Dl that Private Ernest Jackson, casual attached, 
400th Repiacement Compapy, 13th Replacement Battalion, 1st 
Rep'l.ace)Ilent Depot, did, at Naples, Italy, on or about 13 

·September 1944, with ma.lice aforethought,, will.f'ully, .. 
· deliberately, feloniously, unlaw.f'ully, and with premedita­

tion-kill one Gregorio di Francesco Palumbo, a human being 
by striking hiin on the head 1li th a pisto~. · · 

. . . . 
A nolle prosequi was entered with respect to Charge I.and its Specification. 
He pleaded not guilty to and w:as found guilty of Charge ~I and.its Specifica­
tion. ~· Evidence was introduced of one previous conviction by summary · 



~O) . r 

court-martial f"or failure to obey a law.f'ul company order to return to place'. 
· of duty af'tli!r lunch in violation of Article' of War . 96. He was sentenced to 
be hanged l:;>y the neck until dead. . All members of the court present con­
curred in the findings and 'the sentence. The revieWihg authority approved 
the sentence and forwarded the record of trial for action under Article of 

.War 48. The confirming authority, the Commanding General, Mediterranean 
Theater of Operations, confirmed the sentence but commuted it to dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, and · 
confinement at hard labor for the term of his natural life, designated the 
"United States" Penitentiary, Lewisburg, Pennsylvania, as the place of con­
finement and forwarded the record of trial for action under Article of War 
~. . 

I 

3. The evidence.for the prosecution shows that accused, Private Milton 
M. Alexander and Private Chester Davis (all members of 400th Replacement 
Company, 13th Replacement Battalion, lst .Replacement Depot), were together 
in Naples (Italy) from about 1200 hours to about 2200 hours on 13 September 
1944 (R. 25,28,32,37). ·Early in the evening each of the three ~ank a small 
glass of cogna.c and-a glass of vermouth (R. 36). Alexander testified that 
while they were walking in the streets at about 1700 hours accused, the only 
one armed, had an Italian automatic about the size of a .45 caliber pistol. 
·Accused suggested that they "stick up" an Italian whom accused wanted to 
rob • .(R. 28,29,31-33) Alexander and Davis declined because they did not 
want to get in trouble but accused asked them "over and over" (R. 28). 
Accused denied that he had a pistol, or was armed w;i.th a German Mausez: rifl.e 
barrel obtained from the home of one Cecilia Farina, also referred to as 

· "Lia", at 12 Via Conservazione dei Grani; near the square lmown as Piazza 
Dogana, Naples, which all three had visited earlier in the day (R. 17,23, 
28,30,35; Exs. 1,2). About 2200 hours accused, Alexander and Davis were 
walking together in the vicinity of Piazza Dogana, wherein was located the 
barracks pf 504th Port Battalion (R. 17,23,29,30,32,34; Ex:s. 1,2). Accused 
looked back, saw an Italian civilian approaching from the rear and said to 
his companions, "'Let's stick up that Italian'" (R. 29). Alexander and 
Davis declined. Accused then transferred his pistol from his right back 
pocket to his right front pocket (R. 29,321 33). The Italian passed to the . 
left of them, and had reached a point about ten feet in front of accused and 
his companions when accused left Alexander and Davis, walked up to the 
Italian from behind and struck him with his pistol, knocking him to the 

. ground (R. 29,30,32,31; Ex:s. l,2). When accused's companions approached 
the I~an, the latter arose and, holding his head with his right hand,· 
walked "pretty stout• about 15 feet to the building at 12 Via Conservazione 
dei Grani, wherein he lived. Accused and his companions followed him into 
the building and went to the home of Lia on the second or third floor 
thereof. (R. 29-32;34,36,37; Exs. 1,2) Alexander denied telling Lia or 
anyone that he was going to "bash some Italian's skull in" (R. 36). 
Alexander and accused stayed in Cecilia's house for about an hour after 
the Italian was assaulted (R~ 33). · , · 

I 

.About 2130 hours on 13 September 1944,.Baffaele Calabrese .testified 
that he was walking on Vico Leone near Piazza Dogana toward his home about 
50 meters from the square. An'">ther man was walking toward him about 20. 

- 2 -



(191) 

meters away. Witn~ss then saw three other people, "three shadOW"S", whom 
he coul~.not identify, 'al.so coming toward_ him, and who approachedthe first 
p~rson in Piazza Dogana. Calabrese heard a· scream in Italian,.- n 'Malmna del 
Carmine'", and saw someone fall to the ground.· (R. 7,8,ll,12,14,16-18; Ex. 
1) Calabrese ran away and returned to Piazza Dogana about ten.minutes 
later, at which time he met at Vico Leone and saw three shadowy figures. · 
He knew they were the.same three figures he had seen before because there 
was only one way in or out of Piazza Dogana, where he had been the· whole 
time, and no one else could have entered or left without bis seeing them. 
(R. 8,12,14-16) No one was ·on the ground (R. 15). Calabrese ran away 
again~ and upon returning to Piazza Dogana about ten minutes later saw a 
crowd of people carrying an injured man out of a house on Vi~ Conservazione 
dei Grani. Three colored soldiers were al.so present •. They were the same . 
three figures he had seen twice previously, were illuminated with a flash­
light and he could see that they were soldiers ·dressed in khald.. One o:f _ 
the soldiers wore staff sergeant• s stripes and another wore glasses. (R. -.. 
10) One of the soldiers showed him a knife, and Calabrese again ran away · 
(R. 9-13,15,16). Calabrese did not know the injured person but assisted 
in carrying him to an American first aid station and from there to the 
Pellegrini Hospital (R. 9-11,15). The entire incident lasted about 25 
minutes (R. 19). · 

Between 2130 and 2200 hours on 13 September 19.44,-·.Angelino Domenico, 
wife of Gregorio di Francesco PalUlllbo (the dece~sed), was at home at Via 
Conservazione dei Grani Number 12,· the doorway of which is about 30 meters 
from Piazza Dogana (R. 19, 20). Deceased walked into his home be_tween 2130 
and 2145 hours. He was very weak and bleeding. Deceased1s statement made 
to .Angelino a few minutes a~er he entered the house "that he was assaulted 
by a colored soldier" was.admitted as part of the res gestae over objection 
by the defense. (R. 20,24,25; Exs. 1,2)- Five or ten minutes later 
.Angelino, Calabrese and others carried deceased to an American first aid 
station about-200 meters away aroUI1d Piazza Dogana (R. 9,10,12,15,16,19,21). 
Calabrese showed .Angelino blood spots on the ground in Piazza Dogana (R. 

· 22,23; Ex. 2) •. Shortly thereafter deceased was taken to the Pellegrini· 
Hospital, where he became unconscious, saying only, "'I'm cold. I'm cold111 

(R. 101 21,22). Angelino was present when a priest arrived to administer_. 
last rites to deceased. .Angelino testified that deceased died in the 
hospital 48 -hours after his admission. (R. 22) . · 

While in the hospital deceased called for a priest, and Alfonso de · 
Lauro, a priest and cha.plain of the Pellegrini Hospital, was called b7 the 
attending doctor (R. 22,37-39). De Lauro testified that he visited deceased 
"when he was taken to the hospital". Deceased had a head injury and was . 
"finishing his life". (R. 38) De .Lauro administered the last rites to· 
deceased. Deceased.could not speak very well but told the priest "'While I 
was going back I was struck by three negroes 111 •· (R. 37-39) De Lauro testi• 
fi:ed that Gregorio died three nights and tw:o-days later (R. 39).. . 

en ~r about 16 September 1944 a civilian doct9r representing the · , 
Regia Procura, an Italian tribunal, examined the injury to Palumbo's bod;y.-­
The rest of the.body was not examined.nor was there an autopsy performed. 
(R. 41-43) The injury to deceased consisted of na contused wound on_ the 
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top o£ the head" (R. 41) three to four inches long, and a "breaking of the 
bones". Deceased' s death was caused by "breaking of the cranium and lesion 
of the braintt •. (R. 42) 

' 
. , Accused .testified tha..t he was a member of 400th Replacement Compaey, 

13th Battalion, 1st Replacement Depot, stationed across the river from 
Caserta (Italy) (R. 47). Concerning the events of the night o~ 13 
September 1944, he testified,: 

And 

ttI don't know exactly what day it was, but the day the 
incident happened, I met Davis, Alexander and King on 
the corner near Number One Gate. We le.f't there and we 
went down to Garibaldi Square and bought three quarts 
of American whiskey and we 1 brought it back to the 524th 
Port Battalion and sold it to the boys inside there for 
Ten Dollars a bottle. A.f'ter that we went around to · 
Lia's house. The four of us, we messed around Lia's 
house until about , chow time - chow or supper. Alexander, 
Davis and King and myself was at the house and Lia and · 
a girl named Uscintina and a girl named .Allna. We left 
Alexander and King at Lia's house and went around to 
the 524th Port Battalion and ate supper, Davis and my­
self. After that we came back to Lia's house, which.· 
was. almost just dark, and Alexander-and myself left 

·Lia's house and le.f't Davis and.King at the house 11 (R. 
48). 

11It must have been· around 6:30 or '1:00. He and I we · 
.went down near Gatet;umber Three, and we came back and 
after we came back we asked Davis and King did they . 
want to go back to camp that. night or were they going 
to stay over there and they sai4 they we:re going to 
stay at Lia's house~ Alexander and myself went into a 
room and talked together and our intention was to go 
and steal a jeep and the girl gave us a piece .of iron 
which used to be an old German rifle and I had a .small 
Beretta in my shirt pocket. He and I le.f't the house . 

. and went behind the port building and looked if we could 
find a jeep. We didn't find one so we came back and 
entered this all~. We was going back and stopped near 
the corner of the 524th buildings. 'There's an Italian 

- coming behind us' and he told me just before the Italian 
reached us, 'I've a notion to cave that mammy dodger's-. 
head in'. And he asked'me didn't I believe it and I. 
said 'You•re saying so. You said that you would'. . ,. 
About this ·.time tM Italian passed us and he taked .a 
.couple of steps behind the Italian. He -didn't make no 

.. sound whatsoever, but went down, and ·just about this 
. time there was some Ught shining out of the 524th Port 
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Battalion µpatairs, flashlights, and he didn't touch him. 
He and I turned and went across the square, opposite -
this. circle which was in the square and there was an old 
building by the barbed wire fence and he threw this rifle 
barrel into this place. He and I went around the block 
and ·came back the same way we had already been and this 
Italian had, gotten up and gone •. We .went up to Lia's · 
house and we got t~ere and knocked at the door. Davis 
unbarred the door ·and let us in. . .A.fter we got in, 
Alexander went to the window and looked back toward the 
place Where he· struck this Italian at. Davis was sitting 
on the side of the bed and I went to the 'Window and took. 
a quick look around.. He called Davis in the next room 
and, said 'I just killed a man by bashing his bead in. 
I should kill all of' the sons-of-bitches. The best thing 
we could do is none of us stay in this house tonight. 
The police might come around for investigation• • nng 

. wa.S on the floor. We waked him and I forget the guy• s 
name, but the First Sergeant at 524th, he was in with 
one of the girls and we didn't tell him an;ything. We· 
waked King up and we, all four; le.ft the house. King · 
went across the street to some Ital.:1.an woman's house.· 
Alexander, Davis . and myself came back out of'- the place 
and. Davis shined his flashlight on the. spot where· the · ·. _ 
blood was and Davis was going to the. 524th Port Battalion 
and spend the night and I was going across Via Roma to · 
spend the night and I didn't see. them mr more until the 
next morning. I didn't have a.DY'. further disc'llssion with 
them until the second Sundaytt (R.'48,49). '· ' 

(19.3) 

Accused denied talking to Alexander. during, the 'day about "sticking up" 
anyone (R. 49). He· further testified that Alexander obtained the rifle .. 
barrel, whicht~).atter .carried the night of 13 September 1944 as a weapon, . 
:trom inside th8 door o.r Lia's house as they le.ft the house with.the intention· 
of committing a crime and stealing a jeep (R. '49,51-53). Accused carried bis ' 
Berett:a in his shirt pocket and never removed it. He knew that it wa.S against 
the law to carry a pistol, which he carried for protection because he bad 
been attacked once before.by Italians in Naples. He did not think the Italian 
in the Square was going to attack him. (R. 49,52,53) Alexander and Davis. 
wore staff sergeant's stripes,and Alexander wore glasses, and accused wore 
"O.D.•s~ and a field jacket but no stripes (R. 50,51). Accused-reiterated 
that he_and .Alexander only were present at the time of the assault and tha:t 
it was decided to attack the Italian as be was ten or fifteen paces away 
&pproachirig them from.the rear (R. 51,52). Accused admitted he made no 
effort to prevent Alexander 1.'rom striking the Italian although he was only 

. a few_ steps a:rra:y, that he intentionally did not report the incident and 
planned· to kPep,it a secret. Alexander bit deceased "real hard", hard 

. enough to mash in his head. (R. 50) The only blood accused saw was where 
the Italian ·tell. Accused saw the Italian walk toward the building at · 
number 12 (Via Conservazione dei Grani), but did not see him enter. (R. 51) 
He did not know the man but knew that be lived in that building (R • .52). 
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· The a;sault occurred between 2130 and 2200 hours but accused did not remember 
the date (R. 51). Accused had not had a drink that afternoon or night and 
was perfectly sober (R. 50). Alexander also was sober (R. 52). Upon their 
return to Lia' s house, acc'IJsed and Alexander i'ound the door barred 111 th 
rocks and a small piece of iron (R. 51,.52). ·. . . 

Lia testified tor the defense that the rifle barrel was found in the 
· street by children. She had used it for a door stop, but it had disappeared 
about six days before the ·incident, and she was using a piece of' wood· :tor 
a door stop the night of the incident. (R. 44,45,54,55) . · .·. · 

4. · It thus app~ars from the evidenc~ that at the place and time . . 
alleged accused struck Gregorio di Francesco Palumbo, the person named in 

.. the Specification, on the· head with his pistol .from which injury Gregorio 
later died. Accused, who was armed llith a pistol, was walking at night in 
the vicinity of a public· square 1li th two companions when deceased ·approached 

1 
them from the rear. Accused suggested that he and his companions assault 
and rob deceased. After Gregorio had passed and was about ten feet in front 
of them, accused drew bis pistol, caught up with Gregorio, and struck him over 
the head from the rear 1li th his pis~ol. Gregorio fell to the ground. It . 
does not appear that Gregorio was armed •. When accused's companions approached. 
him, Gregorio arose and, holding his head with his. hand, walked a short ' ' 
distance to the building where he lived. He was followed into the building 
by accused and bis companions, who knew that he lived there. About two days 
later, Gregorio died as a result of the injury t_o his head~ · · 

. The principal evidence for the prosecution was adduced from Alexander, 
a companion of accused at the time of' the homicide. His testimony and that . 
of accused were in accord in placing them both at the scene of the assault, 

· but display sharp varianc.es in other material aspects. Alexander testified 
that Davis was present', which appeared to be corroborated by deceased's 
dying declaration that he •was struck by three negroes", and by-the testimoni 
of Calabrese. This was contradict.ed by" accused, who testified that he and. · · 
Alexander alone were 'present. T}).e prosecution's version of the &$Sault· : 
; contemplates the presence o.r all three, and the variance in testimoey . . 
presented an issue of fact which the court had ample basis for re sol v.i.ng .. 
against accused. , · · · 

Alexander's testhony-, corroborated in some but not all material ,reSpeCts 
b.r other evidence,, establishes convincingly that the assault was conceived, 
·suggested and committed by accused. His uncontroverted testimoey that 
accused repeatedly- suggested earlier in the evening that an Italian be · ·. 
assaulted and robbed, and·accused•a suggestion that deceased be assaulted 
and robbed at the place and time alleged, followed by" accused striking 
deceased on the bead with his pistol. from the rear, amply support. the 

, inference that the motive of the homicide was intent to rob. Further 
support therefor is afforded b;r Calabrese•s version of' the activities of the 
four persons he saw in the sq\lare. Deceased' s dying declaration that he 
was. as~aulted b.r three colored soldiers supports an inference that all of 

. theln, and not one only-, participated in the attack. The admissions of· 
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accused in his testimony at the trial unequivocally placed him, admittedly 
armed with a pistol, at the sceµe of the offense. But his assertion that 
Alexander attacked deceased squarely presented to the coµrt the issue of 
identity of the assailant as between accused and Alexand~r. Under all the 
circumstances established by the evidence,· the court was warranted in 
resolving ·this question against accused. 

· Accused's version' of the homicide does not relieve him of criminal 
responsibility therefor, and tends to establish his guilt even if his testi­
mony that Alexander was the assailant is true. Accused admitted that he . 
. and Alexander on the evening in question were searching for· a jeep to steal. 
If by this testimony accU.Sed meant, as appears probable, that he and 
Alexander were pursuing the criminal intent o.f' committing la:- ceny o.f' a , 
government ·vehicle, the assault upon deceased was not in furtherance thereof, 
as it nowhere appears that deceased ~s in custody or possession of such a 
vehicle which could .have been stolen by them. But it sufficiently appears 
from accused's own testimony that i.f' Alexander was the actual assailant, he 
was impelled and m.oti\Tated by.another intent. than that of stealing a jeep. 
Accused knew, ace'ording to his Ollll testimony, that Alexander was armed with _ 
a Mauser rifle barrel, which· he was carrying as a weapon., The assault came ; · -
as no surprise to accused, as he encouraged and incited Alexander to 
perpetrate it by repiying to Alexander's query whether accused believed he 
would assault deceased, "You•re saying so. You said you woUld". Under the 

~ circumstances recited by accused, it exceeds credulity to attempt to draw 
therefrom the conclusion that deceased was an innocent., casual bystander, 
devoid of criminal interest or intent in the homicidal attack. The inference· 
that they intended to rob Gregorio may be drawn from their pursuance of • 
criminal intent in roaming the streets o.f' Naples armed at night, the deliberate; 
unprovoked and brutal assault upon.deceased, which accused made no attempt 
to prevent, but actually encouraged, aiid the appearance of lights in a near-by 
building preventing further molestation of their victim, together Jdth the 
other circumstances in proof. This inference is further founded upon the 

.uncontradicted testimony of Alexander that accused had been earlier imbued 
with the idea of assaulting and robbing Italians. Moreover, accused's 
admitted intention of keeping the entire affair secret does not comport 
With any theory of innocence predicated upon accused being present casually 
at the scene. _The circumstances sho11Il by accused's own testimony establish 
the contrary beyond doubt (Bull. JAG, July 1944, sec. 450). 

It thus appears that under either version of .the homicide, and on the . 
evidence as a llhole, the· homicidal assault was in .furtheran~e o! a pre­
concerted felonious design or intent by accused and his companions to assault 
and rob deceased. The natural and probable consequence o.f' the pursuance o.f' 
that criminal intent involved the _contingency o! taking lmman life.· It was 
of no material importance whether- accused or Alexander struck the fatal blow._ 
The surrounding facts and circu:instances a!t'ord substantial legal basis for 
imputing to accused the specific intent of whichever one of them, he or 
Alexander, actually struck the bl~ which caused qregorio•s death (NATO 2221, 
Harris, et al;MTO 6308, Goods, et al). Under th!3se circumstances Alexander 
was at least an accomplice o! accused, but accused could not have been · 
prejudiced by the a.dMissio~ o:t his testimony 1 though it 11'8.8 uncorroborateq 
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. . 
, in part (MCM~ 1928, par. 124a; ·Bull. J.An, July 1944, sec. 450; MTO 6866, 

Mclfur.ray, et al;_ Wharton's Crim. Ev., 11th Ed., Vol. 3, sec. J.400, p. 2289). 
'· ShOrtly after the assault Gregorio was taken to an American first aid 

station and then to a ci villan hospital. His wife testified that he died . 
. "after" 48 hourp. A priest who received a dying declaration from deceased 
in the.hospital testified that Gregorio died about three nights and two d.a.y-s. 
later. A civilian doctor viewed Gregorio's body on or about 16 September 
1944, and his testimony established .that the cause of death was an injury 
to th8 head. There is no . suggestion in the record that Gregorio received 
other than prompt1 normal and approved medical attention. The !acts proved. _ 
warrant the inference that Gregorio died as a result of the blow on his hefl,d, 

·. (NATO 696~ Pokorney; .NATO 2295, Lavender, Bull. JAG, July: 1944, sec. 450; · 
MTO 6866, McLfurray, et al). The exact date of death does not appear in the 
evidence, although the Italian doctor who testified as to the cause of his 
death viewed his dead body on or about 16 September. Consequently t.he ,death 
occurred subsequent to 13 September 1944, the date he was struck, and prior 
to 15 March 1945, the date of the trial, "which ful!ill.s the requirement 
that death must take place within a year and a day from the act that ca'Used 
it" (CM 239304, Stennis, 25 B.R•-119,124). 

The assault upon deceased ~s a vicious and deliberate attack from the 
rear, Without warning and 1d thout affording him an opportunity to escape or . · 
defend himself. In thuS striking deceased on the head from the rear with 
his pistol, accused demonstrated a wanton, callous and brutal indifference 
to the life of his ~ed victim. Yalice stems not only from the unjus:ti­
fied and deliberate employment by a~cused of·the dangerous "weapon with which 
he was ahned, but also from the manner thereof, and .from the perpetration of 
s~ch a deliberate homicidal assault in furtherance of a preconcerted criminal 
intent to rob deceased (MCM, 1928, par. l48a). The Board of Review is of the'.· 
opini.on that .the findings o.f_ guilty of murder· are supported by' the e~den~e. ·' 

5. Although no coiiies _ ~f the charges against Alexander and Darts ' 
· accompany the record or trial, the trial.judge advocate announced to the 

- court that the convening authority had directed a common trial o.f accused, 
Alexander and Davis (R. 2,3) •. From papers accompanying the record or trial,i 

. it is indicated. that· the same offense alleged against accused in the Speci­
fication, Charge ll,. was separatel7 charged against Alexander and Davis. ·· · 
The Manual for Courts-Martial, paragraph 27, provides,_ inter alia: . · 

. . -
,. ,I. 

"In joint offenses the participants may be separately or 
jointly charged.. ·See .forms in App. 4 (Instructions, I).• 

~ . . . . . . . 
- .Appendix 4, Instruct:Lons·,f,. provides in part as follows: 

.· 

... · ~ ', ....... '·. ,, .. . . 
·"In the c~e o:t a joint offense each. accused .may be charged 

. as ir he alone was concerned or the specifications may be . 
in accordance w:1 th the. principles of the following examples·,· 
depending on the decision o.f the person preferring the · . 
charges as to mw ·the persons concerned should be tried: 

***·" 
I:t- is ol?vious that the of,f'ense was suaceptible of bei~ charged as a -joint 

' -·. 
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offense against all of the accused, or separately against each one of them. 
individually. The form of pleading was not erroneous (MC:M, 1928, pars. 27, 
148a; 'App 4 (Instructions, f)). . . 

After announcement of the direction of a conunon trial, and af'ter 
introduction of special defense counsel for accused Jackson,· the following 
transpired at the trial before arraignment: , · 

"Defense: At this time the accused Milton ilexander expresses· 
. his intention to stand upon his right for separate trial. 

President: Accused Milton ilexander will 'Withdraw from the 
collllllOn trial and· the reviewing authority ldll be notified to 
that effect. 

Prosecution: Yes Sir. 

Defense: The accused Chester Davis stand.a upon right for 
separate trial. 

President: Accused Chester Davis-will withdraw from the 
common trial.and the reviewing authority will be notified 
of that fact. . . 
Special.Defense Counsel: As special defense counsel for 
the accused Jackson, I wish that the accused be tried 
jointly. . To the best interest of accused Jackson, they . 
cannot be tried otherwise. I· further wish to put before 
the court a motion that the accused ilexander be tried 
first, because only in this manner can the accused Jackson 
be given a fair trial. · 

President: The court would like you to go into detail 
and e.:xplain why'. 

Special Defense Counsel: Well, Sir, in this' case we have 
contradictory evidence insofar as two of the· accused are 
COtl-cerned, against the· third man. It is believed that the 
interests of accused Jackson cannot ~ served tml.ess they 
are tried jointly, because of the possibility of evidence 
being 'Withheld or rather, testimony being withheld. · 

President: The mc>tion for a joint trial, s~bject to objection 
by any member of the court, is denied. 

President: The motion to delay the trial of the accused 
Jackson until after the trial of the other members of t}\e 
three accused present now in court, subject to objectiolf by. 
any member of the court, is. denied. Proceed. 

Prosecution: May the record show that in the absence of 
any objection, the rUling is final. 

·-9-
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Prosecution: With the permission of the court, the 
prosecution will proceed with the trial of Private 
E,rnest Jackson, 34060433.• (R. 3,4) · 

·The :first question presented is the validity of the granting of the 
motions :for severance over the objection of accused Jackson. It is well 
settled that under these circumstances a common trial of separately charged 
accused is not improper when directed by the convening authority and the . 
accused do not object (CM 195294, Dig. Op. JAG, 1912-40, sec. 395 (33); CM 
NATO 1070, Bull. JAG:, January 1944, sec. 450; NATO 2373, Di Mauro, et al; 
MTO 5229, Reynolds, et al). But aMused Alexander and Davis expressed their 
objection to a comm.on trial in their respective motions for severance. Even 
though the same offense was charged separately but identically against each 
of the three accused,· but could have been charged jointly, the action of 
the court was proper as to Alexander and Davis. Although denominated a 
"motion for joint trial", Jackson's objection to the severances was no :lliore 
than a motion for common trial. Fm:ployme~t of erroneous phras.eology- by the· 
defense and the court co~d not convert the.originally proposed proceedings 
to a joint trial when they were in fact a proposed common trial (MTO 5229, 
Reynolds, et al). It necessarily follows .from the foregoing that when the 
court properly accedes to the objection of one or more accused to a common 
trial, 'another accused who desires a conmon trial is not vested with the 
right to have a trial in common wit~ the other accused. The ruling of the 
court was proper (23 C.J.S., "Criminal :i;.awn, sec. 934, p. 223). 

The situation presented by Jackson's motion for a continuance is 
analogous to that accruing upon the granting of a motion for severance in a 
joint trial. In the latter case it dev0lves upon the court to decide "as 
to which accused the court will proceed to trial" (MGM, 1928, par. 7lb). 

·rt is elementary 'lmder such circumstances that some one of the accused must 
be tried first, else there would result a judicial stalemate. Similar 
decision by the court was necessary here. The request of accused to have 
another accused separately tried .first for the same offense, because of 
possible contradictory evidence, was addressed to the sound discretion of 
the court. It does not appear that the court abused its discretion in 
denying the continuance (AW 20; MCM, 1928, pars. 52,7lb). 

6. Testimony by the wife of deceased that upon arrival at his home 
about · 2130 hours, 13 September 1944, deceas"ed told her he had been assaulted 
by a colored soldier, was admitted by th~ court as part of the res gestae, 
over objection by the defense. It does not affinnatively appear how much 
time elapsed bet'ween the assault and t~ making of the statement. It is · 
shown, however, that deceased's head was bleeding at the time, he lived only 
a short distance .from the locus of the assault, and all the circumstances 
proved indicate that bis declaration to his wif~ was made a very short time 
after. the assault •. It appears that the statement was a spontaneous expression 
o.f a state o! mind created by the assault1 and was made under circumstances 
excluding any suggestion of design, premeditation or fabrication. It 
properly formed part of the res gestae, and the objection to its admission. 
was without merit (MCM, 1928', par. ll5; NATO 440, ·ailbert; 22 C.J.S., "Criminal 
Lawn, sec. 671, pP. 1060-1063). · 

- 10 -
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7. Although not objected to by the defense, a question is presented 
as to whether or not testimoey of a purported dying declaration ma.de by 
deceased was properly admitted. Deceased 1s 'Wife testified that while in 
tha Pellegrini Hospital deceased· asked for a priest. Tlle attending doctor 
ser.t for a priest. The priest who was called testified~.affinnatively that 
dt.'i.;eased "was finishing his life", and.received the last rites of his 
church. The precise date of this visit was not established, although it 
appears to have been shortly af't.er deceased was admitted to the hospital. 
The priest.observed the injury, and although deceased could not speak very 
well, heard deceased say, "'While I was, going back I was struck by three 
negroes.'" There is further proof that deceased became unconscious that 
night, but did not die until approximately 48 hours later ... Whether or not 
a person fears impending death within the purport of paragraph 148a, t~ 
Manual for.Courts-Martial, 1928, ordinarily is provable by circumstantial 
evidence. It sufficiently appears from the evidence that deceased was in 
the belief that he was to die soon, and the circumstances warrant the 
inference that he spoke in fear of death. The statement was properly · 
admitted as a dying declaration (MCM, 1928, pars. ll5a,148a;.Bull. JJJJ, 
January 1943, se,c. 395 (22a)). 

8. The charge sheet shows accused is 23 years of age and was :inducted 
14 October 19Ll. He had no prior service. 

9. The court was legally constituted. No errors injuriously &.:r.f'ecting 
. the substantial r{ghts of. accused were cornmit~ed during the trial. The 
Board of Review is of the qpinion that the record of ,trial is legally' 
sufficient to support the findings and the. sentence-. · A sentence to death or 
imprisonment for life is mandatory upon conviction of murder llllder Article 
of War 92. Confinement in a penitentiary is authorized by Article of War 42 
for the offense 0£ murder, recognized as an offense of a civil nature and so 
punishable by' penitentiary confinement for more than one year by Section 454, 
Title 18, United States Code. - . · 

Judge Advocate. 

Judge Advocate. 

(on leave) , Judge Advocate. 
~~..:...~~~--~~~~ 
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' 

' Branch Office of The Judge Advocate General 
with the 

Mediterranean· Theater of Operations, U. · s. Army 
. . . 

Board of Review 

MTO 6867 

U N I T. E D S T A ~ E S ) 
) 

v. ) 
) 

Private ERNEST JACKSON ) 
(34 064 433), (casual attached), ) 
400th Replacement Company, 13th ) 
Replacement Battalion, 1st. ) 

APO 512, U. S. Army, 
29 June· 1945. 

PENINSULAR BASE SECTION· 

Trial by G.C.M., convened at 
Naples, Italy, 15 March 1945. ·· 
Dishonorable discharge and· 
confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

·Replacement Depot. ) 

IDLDING by . the BOARD OF REVIEW 

Iriop, sessions.and Remick, Judge Advocates • 

.. -------
The record of trial in the case of the .. soldier named above has 'been 

~xamined by the Board of Revie1" and held legally sufficient to support the 
a·entence. · · · 

· ~' ,·Judgo .Ad'°. ca:e. 
r ~441~~.,..i~"llOI~---~-' Judge Advocate. 

' (on leave) , Judge Advocate. 

MTO 6867 1st Ind. 
Branch Office o! The Judge Advocate General, MTOUSA, APO 512, U. · S. Army, 
29 June 194.5. ' · · 

TO: Commanding"Qeneral, MTOUSA, APO 512, U. S. A:rm:y~ 

1. . In the case of Private Ernest Jackson (34 064 433), (casual 
·attached), 400th Replacement Canpan;r, 13th Replacement Battalion, 1st 
Replacement Depot, a:ttention is invited to the foregoing holding by> tM 



MTO 6867, 1st Ind.' 
29 June 1945 (Continued). 

Board of Review that the record of trial is legally sufficient to support 
the sentence, which holding is hereby approved. Under.the provisions of 
Article of War 5~, you now have authority to order execution of the sentence. 

2. After publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attachine copies of the published order to the record in this qase~ 
please place the file number of the record in· parenthesis at the end of the 
published order, as follows: 

(MTO 6867). 

.~/~.J~ 
ELLWOOD W. SARGENT ,,· 
Colonel, J.A.G.D. 

Acting Assistant Judge Advocate General 

(Sentence as commuted ordered executed. GCMO 99, Ml'O, 17 Jul 1945) 
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Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. s. A:rary 

Board of Review 

MTO 6868 

UNITED STATES 

v. 

Private ALVIN WILLIAMS 
(31 061 985), 690th Port 
Company, Transportation 
Corps, 480th Port Battalion, 
Transportation Corps. 

) 
) 
) 
) 
) . ) 
) 
) 
) 

APO $12, U. S. A:rriry, 
28 June 1945. 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Leghorn, Italy, 10 February 
1945. 
Dishonorable discharge and 
confinement for'life. 
u. S. Penitentiary, Lensburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge an? Specification: 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private Alvin Williams of the Six 
Hundred Ninetieth Port Company, Transportation Corps, 
Fo~ Hundred Eightieth Port.Battalion, Transportation 
Corps, did, at Leghorn, Italy, on or about 7 January 
1945 at about 2330 hours, with malice aforethought, 
willfully, deliberately, feloniously,, unlawfully, and 
w:i. th premeditation kill one Staff Sergeant Mans.field 
F. Burris of the Six Hundred Ninetieth Port Compani, 
Transportation Corps, Four Hundred Eightieth Port · 
Battalion, Transportation Corps, a human being, by 
shooting him in the stomach w:i. th a pistol. 

{203) 

He pleaded not guilty to and was found guilty of the·Charge and Specification. 
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•· ' 

Evidence was introduced of three previous convictions, two by summary courts- . · 
martial, one .for exceeding the speed limit in violation of Article of War 96 
and one for failure to obey order in violation of Articl~s of War "61 and 96", 
and one by special court-martial for wrongfully striking Anna Asotta 1n the 
face in vioJa tion of Article of War 96. He was sentenced to be hanged by 
the neck until dead, all. members of the court present concurring in the 
findings and the sentence. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. The con­
firming authority, the Commanding General, Mediterranean Theater of Operations, 
confirmed the sentence but commuted it to dif!honorable discharge:. .f'or.f'eiture 
of all pay and allowances due or to become due, and confinement at hard 
labor !or the term of his natural ·life, designated the "United States" · · 
Penitentiary, Lewisburg, Penn8Ylvania, as the place of confinement and for-
warded the record of trial !or ~ction under Article of War Sot. · 

3. The evidence for the prosecution shows that at· a.bout 2100 hom 
· 1 January 1945, accused, Sta.f'.t Sergeant Jl.ans.field F. Burris (the deceased.), 
Private Johnnie Lewis, Corporal James D. Pettigrew, Corporal w.µJ.iam. H. 
Burns, Corporal James T. Ansley', and Printe Henry L. Wllllams,. all ~s 
of 69oth Port Company-, Transportation Corps, 480th Port Battalion, Trans-
portation Corps, were engaged ina poker game in the organization's . 
recreation ball at Leghorn, Italy (R. 8,9,15,16,20125)~ Seated at one.end 
of a long table was. Lewis; on his left was accused; on accU.sed•s left 1'a8 
Burris; on a table a !err feet in back or accused one Charles Hubbard· 'IW'aS 
sitting (R. 9,10,12,15-17,19,20). During the course ot the game accused 
brought in a bottle o:t cognac and had three drinks (R. 13,14). Accused 
left the room at some time during the game and returned. Neither Le-c1a nor 
Pettigrew saw hilli. hand a pistol to Hubbard when he left. (R. 13,14,19) · 

· The game progressed wt.il about 2340 hours, when .Ansley 1fOfl. a pot .and .laid.. 
money for the next hand. .Accused placed $18 in the pot and,· as Lewis :~« 
testified, Burris nt.old b1m. that that wasn't anything; he had lost all. his 
money, too". (R. 10) Accused said to Burris "you are crazyn and called 
him "a black son-o!-a-bitcbil (R. 10,11). He then drew .trom his right-hand 
pocket a "P-3811 automatic pistol, "throwed it across hi.s left arm", pointed 
it directly at Burris, and said "'I'll shoot you'"• Accused fired one shot 
at Burris, who fell ~t of his chair to the . .fl.oar. (R. 10,11,17,18) .· · · ·. 

The players rose from the table and Burris asked to be taken tO a 
doctor (R. 11).· Some.noncommissioned officers took him to a dispensary 
where First Sergeant Oeorge·T. Saunders of accused's organization, observed 
that Burris had a wound in the· right arm and a wound in the lower part of 
the chest (R. 11,12,20,21). Saunders and accused, with the assistance of 
other soldiers, took Burris .from the dispensary· to the 8lst Station Hospital 
at Leghorn, where he 1faS attended and treated by Captain F.cbrard J. Fisher, 
:Medical Corps, and Major William A. Geer, Medical Corps (R. 21,22,25-27). 
Burris had two bullet wounds, one a perforated wound of the right wrist, 
with a complete compound fracture o.f both bones or the right forearm~ and 
the other a puncture wound or the alxlomen or lower chest (R. 26,27). \He 
died several hours later, at 0744 hours, 8 "February" (January). His'death 
was due to a penetrating bullet wound of the liver. (R. 27,28) 
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While ~~ the hospital Saunders asked accused how the shooting had 
occurred and where the "gun" was. Accused "simply said t I don't !mow how 
it happened', and that he didn't !mow where the gun was". (R. 22,23) 
Sometime be.fore that "someone mentioned" to Saunders that "Private Hubbard 
had been g1 ven a gun" ( R. 24) • 

First Lieutenant Meryl C. Jerbi, 480th Port Battalion, testified .for 
the defense that he talked to accused about the shooting when the latter 
returned to the hospital. Accused showed the officer a hole in the left 
sleeve o.f his .field jacket and said that 11tt.·t was where the bullet had 
gone through" •. There appeared to be some sort o.f powder on the inside o.f 
the sleeve. When accused was asked who .fired the shot and who had the gun, 
he replied that he knew nothing about it. (R: 28,29) 

Accused testified that on 7 January 1945 he was in the company 
recreation hall playing poker, and 

11 I came in the rec hall, Sir, sitting down at the table 
just about like that, started playing poker with six 
more guys, and along about 9:30, I handed Charlie . 
Hubbard a P-38 pistol. I had it in my right pocket, 
and I leans out and goes -towards the. doo'r and comes . 
back and goes to the Italian rec hall and starts shooting 
dice, and it was around al.most ten o'clock, 20 minutes 
to ten, I came back, and as I came back, I sat down in 
the same place on that side of the table, and Hubbard 
rciised my jacket, as I was sitting on a bench that didn't 

·have no back to it, like he was sitting behind me, like 
on this table here, and he raised my jacket here and 
pulled it out, and handed it back to me. He said, 'iThis 
gun is about to fall out of your pocket.' and I pull it 
out and handed it to him and told him to hold it and he 
said to, he said.he had the gun between his legs, and 
he said 'I am getting ready to go. t. and I handed the 
gun went--! went to get it, it went of.f, and that is 
when it shot Sergeant Mansfield through here", 

indicating two holes in the upper portion of the left am (R. 31,32). The 
weapon accused had was a "P-38" automatic pistol, loaded with a clip, which 
he had obtained about a week before from an Englishman and which accused 
scarcely knew how to use (R. 34,39). About 20 minutes before the shooting 
he had bad a conversation with Burris about Ansley winning the pot. Both 
accused and Burris had lost money and when Burris asked accused to lend 
him ten dollars, accused refused and told Burris he "didn't have a:ny money 
to give him". (R. 32,33,39) Accused testified that he did not call But'ris 
a black son-of-a-bitch and did not say to him "I•U shoot you". There was 
no exchange o.f words. (R. 32) Neither Lewis nor Pettigrew, accused 
.testified, heard him threaten to shoot arzy-one (R. 38). . · 

Accused testified further that he left the recreation room twice, 
once to go to a lister bag, and once to go to the battalion recreation 
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hall to shoot craps. Immediately before he left to go to the lister bag, 
while he was sitting doWn., Hubbard said to him "'That gun is about to fall 
out of y-our pocket 1 11 • Accused reached baC'1': and gave Hubbard the gun, which 
Hubbard held between his legs. (R. 33-37) When he returned from the dice 
game, Hubbard said he was going to leave and accused "leaned around to get" 
his pistol, and · · · 

11 I went to put it up to my bosom. I had this hand here 
on the table. I had about three cards, and I held the 
cards with this hand, and got the pistol with this 
hand, and went to put it in my bosom, and it went off" 
(R. 32,33,38). . 

He also testified that when h~ came back from the lister bag he took "the 
gun" from Hubbard, and as far as he could remember he had it with him when 
he went to the battalion recreation hall. ·After he returned from the dice 
game he played poker again and had the gun then, but "I didn't have the gun 
during all that time - couldn't have had it". (R. 36,37) He also testified 
that when he returned the second time to play poker he did not have the gun 
in his possession, but he did not remember ''what happened then, because 
Ansley was talking" (R. 37). Accused had b~en in the Army about five years, 
his only.instruction in pistols during that period had been "on the .45", 
which he had fired five times in 1940 (R. 40). 

Private First Class Charlie Hubbard, a member of accused's organiza­
tion and a w.i tness for the court, testified that on the evening of 7 January 
he was sitting beside the r.adio watching the poker game from about 2230 
hours to about 2400 hours, when Burris was shot (R. 40,41). Accused was 
standing beside witness and, immediately prior to leaving the building, gave 
witness his pistol and asked him to keep it until he catne back. Accused 
then laid the gun on the table beside "Iii tness and left the building. When 
accused returned, 20 to 25 minutes later,·he took the gun from the table 
and sat down at the card table. About five to ten minutes later, "perhaps 
longer", a shot was fired and witness saw Burris falling from his chair. 
(R. 42-44) From the time accused picked up the gun from the table and put 
it in his hand to the ti.me when the shooting occurred 1;here was a substantial 
passage of time: "it was at least five minutes" and it could have been 
longer than· ten minutes (R. 44,45). Witness heard no conversation about 
shooting, about any losses that had occurred, or cursing of s:ny sort, but 
he was liste~ng to the radio and was not paying attention to what was taking 
place (R. 42,43). Accused went out only once while llitness was in the room 
(R. 42). 

4. It thus appears from uncontradicted evidence that at ~he place.and 
tima alleged accused killed Staff Sergeant Mansfield F. Burris, the person 
named in the Specification, by shooting him in the abdomen with a pistol. 
Before the homicide accused and Burris were engaged in a poker game with 
other soldiers. After one of the soldiers had won a pot accused and deceased, 
both of whom had lost, engaged in. a verbal argument. There is evidence that 
accused called Burris "a black son-of-a-bi tch11 . and said -"I'll shoot you". 
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Accused aimed his pistol directly at Burris and fired one shot at him which 
penetrated his wrist and abdomen. Burris was taken to a near-by hospital, 
where ·he di~d about seven hours later. 

Accused testified in substance that he had given· his pistol to another 
soldier to hold for him while he left the room for a few minutes and that 
upon his return, as he reached around in back to retrieve it, the pistol 
was accidentally discl:Ja.rged and Burris was shot. He denied categorically 
calling Burris a son-of-a-bitch or threatening to shoot him. There were a 
number of witnesses to the shooting but none of them corroborated accused's 
version thereof. Hubbard, to whom accused claimed to have given his pistol, 
testified that accused did not give him the weapon but laid it on· the table 
beside Hubbard and that accused had the weapon back in his possession "at 
least five minutes", possibly ten, before the shooting. Other witnesses 
who were present did not see accused give the pistol to Hubbard. There was 
no evidence that Burris· had a weapon in his possession or that he threatened 
accused in any manner. Accused's credibility, as well as the weight to be 
given his testimony, was within the discretion of the court which, acting 
within its prerogative, rejected accused's version of the homicide and 
determined the issue adversely to him. In this, it was warranted. It is 
significant that accused did not in his ol'fll testimony raise the issue of 
self-defense, but it is observed that the conduct of the victim during the 
poker game, as stated by witnesses, was not such as to fonn reasonable 
grounds for a belief by accused that he was ill imminent danger or that 
resort to firearms was necessary in self-defense. Although there was 
evidence that accused had threeAirinks during the course of the game, there 
was no evidence that he was drunk and the issue of intoxication was not raised 
by the defense. Deceased 1 s conduct offered no provocation or justification 
sufficient in law to condone or excuse the homicidal use of firearms or to 
reduce the degree of the homicide. 

Rejecting accused's version, the homicide was without legal justifica­
tion or excuse. Malice was inferable from the use of a deadly weapon, the 
willful, deliberate, and wanton manner in which it was fired, and the 
opprobrious epithet and- threat to shoot with which he addressed his victim. 
The evidence furnished a reasonable basis for the inference that accused 
shot Burris because he was angered at losing money in the poker game. His 
violent, though possibly impetuous, conduct, in the absence of any circum­
-stances whatsoever which would in the slightest degree excuse or justify the 
shooting, fully warranted the court in finding accused guilty of murder in 
violation of Article of War 92 as charged. ·The possibly impetuous nature 
of his act was not a defense (MGM, 1928, par. 148a; MTO 6040, Grant; MTO 
6165, Brooks; MTO 652.5, Mc Ghee) • 

5. The charge sheet states that accused is ·25 years of age and was 
inducted into the Army on 7 March 1940. _":~He had no prior service. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were commi. tted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
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sui'ficient to. support the -findings and the sentence. A sentence to death 
or imprisonment !or life is mandatory upon conviction qf murder under Article . 
of War 92. . Confinement in a penitentiary is authorized: by Article of War 
42 for the o!fense o! murder, recognized as an offense of a civil nature 
and so punishable by peni tentia:ry confinement !or more than one year ey 
Section 454, Title 18, United States Code. · 

e ?;?.,,,e::.· ,'Judge Advocate. · ;a;:;: , Judge Advocate. 
7 

___ (._o_n_l_ea_v_e_.) _____ ,, Judge Advocate. 
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,... Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, U. s. Army 

Board of Review 

MTO 6868 

. 
U N I T E D S T A T E S 

v. 

Private ALVIN WILLIAMS 
(37 061 985), 690th Port 
Company, Transportation 
Corps, 480th Port Battalion, 
Transportation Corps. · 

) 
) 
) 
) 
) 
) 
) 
) 
) 

APO 5'12, U. s. Army,_ 
28 June 1945. 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at · 
Leghorn, Italy, 10 February' 
1945. . . 
Dishonorable discharge and 
confinement for life. · 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

-------·----
HOLDING by the BOARD OF REVIEW 

' 
Irion, Sessions and Remick, Judge Advocates. 

(209) 

The record of trial in the case of the soldier named above has been 
. examined by the Board of Review and held legally .sufficient to support the 
sentence. · · 

Judge Advocate. 

Judge Advocate. 

(on leave) , Judge Advocate. 
~-------"'----~-· 

MTO 6868 1st Ind. 
Branch Office of The Judge Advocate General, MTOUSA, APO 512, U. S. Arrrr:r, 
28 June 1945. · 

'1'?: Commanding General, MTOUSA, APO 512, U. S. Army.· 

1. In the case of Private Alvin Williams (37 061 985), 690th Port 
Company, Transportation Corps, 480th Port Battalion, Transportation Corps, 
attention is invited to the foregoing holding by the Board of Review that 
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MTO 6868, lst Ind. 
28.June 1945 (Continued). 

the record of trial is legally sufficient to support the sentence, lfhich 
holding is hereby approved. Under the provisions of Article of War 5oi, 
you now have authority to order execution of the sentence. 

2. After publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the record in this case, 
please place the file number of the record in parenthesis at the end of the 
published order, as follows: 

(MTO 6868). 

~t2*J 
Colonel, J.A.G.D. 

Acting Assietant Judge Advocate General 

(Sentence as com.uted ordered executed. GCMO 9S, v:ro, 16 Jul 1945) 

• i. • i ,_... •... . . ,· .. , 
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Branch O!fice o:f The Judge Advocate General 
· ·nth the 

Mediterranean Theater o! Operations, u. s. Artq 

APO 512, U. S. Army, 
7 J''l.Dle 1945. 

Board o! Review 

MTO 6869 
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UNITED STATES ) 
) 
) 
) 
) 
) 

A.RUY AIR FORCEs SERVICE COMMAND 
:MEDITERRANEAN THEATER OF OPERATIONS 

v. 

Private ERWIN F. GREGORY 
(31 135 291), 1967th Quarter­
master Compan;y Trnck (Aviation), 
6.569th Ordnance Battalion (Air 
Force Overhead). 

~ 
) 

Trial by a.c.v., convened at 
Pisa, Italy, 8 March 194.5. 
Dishonorable discharge and 
confinement tor life. 
u. s. Penitentiar;r, 
Lewisburg, Pennsylvania. 

REVIEN by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

--------
1. The record ot trial in the case o:f the soldier named above bas 

been ~d by the Board of Review. 

2. Accused 'was tried upon the .follow.ing Charge and Specification: 

CHARGE: Violation or the 92d Article ot War. 

Specification: In that Private Erwin F. Gregor;r, 1967th 
~em.aster Company' Truck (Aviation), did, at Calcinaia, 
Italy 1 on or about · 3. January 1945, with malice aforethought, 
'Will.t"ull.7, deliberately, feloniousl7, unlawfully, and with 
premeditation ld.ll one Filldei Faustino di Giuseppe, a 
human being, by' shooting hi.in 1'i th a Carbine. 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to be 
hanged by the neck until dead. All members of the.court present concurred in 

. the findings and the sentence. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. The 

. confirming authority 1 .the Commanding General, Jledi terranean Theater of Opera­
tions, conf'i:naed the sentence but camnuted it to dishonorable discharge, 



(~12) 

!ortei ture o! all pay and allowances due or to become due, and confinement . 
at bard labor tor the term o! his natural. life, designated the •United states• 
Penitentiary, Lewisburg, Pennsylvania, ~s the place 0£ confinement and 
!'orn.rded the record 0£ trial. £or action under Article 0£ War S~. 

3. The evidence for the prosecution shows that on 3 January 1945 Filidei 
Faustino di Giuseppe (the deceased), his wife CavaJJini .Assunta fu Nicola, his 
brother Filidei Antonio di Giuseppe; and one Pieracci Ines, were at a £arm 
(apparentl;r deceased•s) at Cal.cinaia, Italy (R. 7,8,12,17,19). About 1800 
hours accused, a colored soldier, entered the open door 0£ the house without 
permission and began _to talk with the women present (R. 7 ,lo ,14,17, 20). It 
was the first time accused had been at the house (R. 7 ,17). He asked Ines 
if she knew • .AJ.£onso•, and showed her his •dog tags• which bore the name 
Gregor,r (R. 12113). Assunta and Faustino did not converse much with accused 
who, in .Assimta•s opinion, was not drunk (R. 7). Later, Filide! Lido,· 
Faustino's son, a student who had never before seen accused, returned !rem 
Leghorn with two white soldiers (R. 14,17). The two white soldiers were not 
militar,r policemen and one brought Lido home every_night (R. 14,21). The 
two white soldiers had a glass of wine. Accused also had a glass of 'Wine 
but did not drink it. He talked with the two white soldiers who le!t the 
house about five minutes later. (R. 10,11,13,14,17) Accused then charged 
Li.do 'Iii.th being an in!onner in the pay of the American militar,y police, and 
told him that he (Lido) was stupid. Lido, who could not understand Fnglish, 
tried to make accused understand that this was not true, that he (Lido) 
"was a mechanic with the Americans at Leghorn", and showed accused his pass • 
.lccused continued to berate Lido and attempted to strike him in the face. 
Faustino told accused to leave and accompanied him to the door, At the time, 
Faustino was carrying a chair which he was go~g to g1. ve to Lido• s grand­
father who was veey elderly, As accused 'WU leaving he picked up a rock and 
struck Faustino on the head. (R. 8,9,13,14,16-18) Accused said "'at the 
camp I have a big gun'" and. then departed in a truck (R. 9113,14,18). , 

Lido ate his maa1. and about l5 minutes alter accused•·a departure, le!t 
on his bicy'Cl.e to intom. the police of the incident. About lSO meters .from 
ltls home he met accused who was driving a truck slowly toward Lido's home, 
Accused, who was alone in the vehicle, opened the door o! the truck, put one 
foot on the running board and attempted to stop Lido who managed to pass the 
truck. Lido then went to the police station and told about the occurrence. 
(R. 14-16) 

Accused returned alone to Lido's home in the truck. .Antonio, who wa.s 
standing. at the door, saw him approach the house with a "raised gun•. Antonio 
entered the house, the door was closed, and Assunta, Faustino and Antonio put 
their shoulders to it. Several sharp blows were struck on the door which 
broke the latch. The blows then ceased. Faustino called ••who is it19 but 
there was no answer. A shot was then fired and Faustino, wounded in the 
head, fell to the floor. More blOlfS were then struck on the door, and Assunta 
opened it to seek aid. It ns then about 1900 hours and not ver.r dark. 

· Assunta and Antoriio saw accused leaving. He was about six feet away, walking 
swiftly, and turned to look over his shoulder. He then departed in the 
truck. (R. 9-12,18-21) . When Lido returned to the house with "two .Americ;an 
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police" his 1"athei- was dead (R. 14). Assunta, Ines, Antonio and Lido 
identified ~ccused at the trial (R. 7,12,14,21). 

(213) 

On 3 January Dr. Truehi Renzo, who knew Faustino •by sight on:cy-it examined 
the latter at the house. Faustino was dead and in Dr •. Tru.ebi ts opinion the · 
cause o:t. death was a "shot in the brain•. It was Dr. Truehi's :t'urther · 
opinion that Faustino died about 19.30 hours. (R. 21,22) 

On 3 January Agent David A. Szewezyk, Criminal Investigations Di vision, 
stationed at Leghorn, Italy, visited the scene or the shooting and observed 
a bullet hole in the door or the house, about five feet above the ground.. 
The lock on the door was "about ready to give WS3'"· (R. 22,23) About 2300 
hours 3 January, he interviewed accused, informed him that he need not make . 
a statement and that whatever he said would be used against him in the event 
of trial. Accused thereafter made a statement, corrected it and then read 

·and signed the statement in Szewezyk's presence. Szewezyk identified the 
statement at the trial and it was admitted in evidence over objection b;y 
the defense to the ef':tect that accused did not receive a sufficient explana­
tion o:t his rights under .Article of War 24. (R. 22-27; Ex. A) 

\ 

On 18 Januaey 191'.5 accused, who desired to •clarify" his i'irst statement, 
saw Captain Robert L. Neal, Chief of the Criminal Investigations Division, 
1l'bo told accused that he need not make a statement and that it he did make 
arrr incriminating statement it could be used· against him. Accused replied 
that he understood his rights, that he still desired to make a statement, and 
told Captain Neal his version of the shooting, as to which Captain Neal 
testified. The defense moved to strike his testimony from the record., which 

' motion was denied by the court. / (R. 29-.32) Captain Neal turned accused 
over to Szewez,X who had not been present at the interview. · Szewezyk, in . 
the absence o! Captain Neal, again advised accused of his rights under Article 
or War 24, told him that he need not SB:'.f BJlything which would incriminate him 
and that if he made a statement it would be used against him. Accused then 
made a second statement in the absence o:t Captain Neal. He then read and 
signed the statement in the presence of Captain Neal and Szewezyk, both o! 
whom identified it at the trial. (R. 32-36) It was admitted in evidence 
over the objection o:f the defense that "Under .such circumstances a basis of 
a complete free confession is not laid dOllil. This man (Szewezyk) did not 
know how long the man had been questioned, nor how much, or llha.t he had told 
the other man (Captain Neal)". (R. 36; Ex. B) The oral statement of 18 
January, and the written statements o! 3 January and 18 January are, 'in 
essence, o:t the same effect, though the written statement or 18 January is 
more detailed and is more favorable to the accused. Accordingly", the 
pertinent part of the latter only- is quoted as !allows: 

"On 3 January 191'.5, at about 1540 hours, I left. my camp 
area to have two pairs of shoes repaired at Ponsocco and 
also to pick up some pictures that I bad developed. With 
s;y truck, I returned to Pontedera, Italy- and drove on 
thru. to Fornacette to report to the Control Point in that 
tOlfll. · At this Control Point, a corporal there, whose 
name I don't know, ordei-ed me to take an Italian ci v.Uian 
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to the .ferry which I did. I then returned to a house 
located in Fornacette where I visited an Italian .family 
and had three drinks.of grappa which was given to me b7 
the famil.7. , I had a few more drinks and lei't the house 
after visiting for about one hour. I then visited 
another Italian home to pick up a friend of mine named 
Veasey, an .American soldier, but he ns not there. This 
Italian .family and I talked for about 5 minutes and then 
they offered me a drink. I took the drink and set 1 t 
on the edge of the table and we just started talking. , 
While we nre talking, I handed three cigars to three of 
the men 1n the house and one package of gum to two of 
the Italian women. In the meantime, while talking, 1n 
walked an Italian civilian lfi.th two .American soldiers. 
It was dark at the time. One of the women then got up 
from her chair and got a large covered bottle and two 
glasses and offered both soldiers a drink which they took 
and drank. She then changed the glass of red wine to a 
glass of white lfi.ne and set it back on the edge of the 
ta.ble where the other glass she had handed :me was 1 
because the other one I didn't drink because I don't 
like red wine. I drank the W'bi te wine and started .. talk­
ing to one of the soldiers. I said to bill ·••hereever 
I go, I see you' • He then went out of the house arter 
he laughed and left 1d. th the other soldier. As they 
went out, I said to the Italian civ.Uian that came 1n 
With them', 'do 7ou know them'. I asked b:1m this in 
Italian and. he answered 'no' , so I told hLm that they 
were two ll.P•s and he said they were not because he 
worked 1n the same camp as they did. We then started 
arguing back and forth about the two soldiers. I than 
told b1m that the)" nre trom. the llili tary Police and 
I also told him he was stupid. So he then walked over 
to me from the other end of the table 1d. th his fists 
'balled-Up' • I then asked him if he wanted to fight, 
and from behind me, one of the men grabbed me by the 
throat and one by the arm. After two or three minutes, 
I broke loose and one of the men started at -sy throat 
again, I pushed him back against the wall. and ran out­
side. About two feet .from the door, an instinct 
inside me, told me to ,turn around and as I turned, I 
saw the same Italian who had me by my throat, coming 
toward me with a chair up-raised. I then grabbed the 
chair 1fi. th my· right band and the Italian civilian 1d. th 
my left hand. I had grabbed him by the shirt-f'ront • 
. I wrenched the chair trom his bands and pushed b1Jil back 
lightly-. He then went towards the. corner of the house 
on rq left. I then thought about the chair I still 
held in my hand and threw 1 t 1n bis direction. ·I then 
ran to 'lf13 truck and returned to the Control Point. 
The mixture of drinks then began working on me more. 
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At the Control Point, where 1llY carbine rifie was, I 
took it and returned to the same house where I had 
been i'1ghting, which was later identified to :me by 
Daniel A. Szewezyk; Agent, CID, as Via Chiesino, 115, 
Calciniaia, Italy. I returned to this hOU8e with 
intentfons of putting a scare into the aen of the 
house. It was about 1830 hours or 1900 hours, ll'hen 
I returned, at which time, it was dark. I kicked on 
the door ot this house but it wouldn't open. I tried 
to .torce it open by kicking it with my .toot and it 
opened a little and was innnediatel.y pushed shut by 
saneone on the inside. I then spoke •o.K.' and took 
two steps backwards and .fired one shot trom rq carbine 
rifie which was pointed towards the door. I then 
went to m:f' truck and returned to the Control Point to 
clean my rifle, "Which I did, and later put the carbine 
rine behind the operator's control box at the Control 

_Po.int. About 3/4 of an hour later, the Yilitary · 
Police and the Italian civilian 1lho I had the argument 
w1 th, came into the Control Point and the Mil1 tary­
Police apprehended me• (Ex:. B). 

(215) 

For the defense, Private Albert H. Glover testified that he was With 
accused on the a1'temoon of 3 January 1945. About 1400 hours they began to 
drink cognac, rum and 11vino 11 • When they separated about l.545 hours both were 
11.teellng pretty good" and accused was staggering. Glover asked him ••can you 
make it?r• and accused said "'Yes'"• Accused's speech was no:nnal. at.that 
time. (R. 36,37) Glover testified further that accused 11told me that he 
didn't drink and I kept after ld.m until he kept on drinking•. Glover could 
not say whether or not accused was drunk. (R. 38) Glover was on guard that 
evening and next saw accused about 1845 hour.s when the latter drove out of' 
the motor pool in a truck. Accused, at the time, was supposed to be in a 
truck, convoy but drove out about 15 minutes after the convoy had departed. 
Glover did not kno'!' where accused went. (R • .38,39) · 

Accused elected to remain silent (R. 40,41). 

Glover, recalled as a witness by the court, testified further that 
after he went on guard at 1800 hours he did not observe accused enter the 
motor pool area but that the place where witness was on guard did not con­
stitute the only entrance to the area. When accused drove out at 1845 hours, 
Glover saw the butt of accused's carbine beside accused on the seat of' the 
vehicle. At the time all drivers were carrying their carbines because "it 
was during the alert•. (R. 41) 

4. It thus appears f'ran the ev.i.dence, including the.pre-trial state­
ments ot accused, that at the place and time alleged accused fired one shot 
.from a carbine through a closed door, which morta.lly W'OUilded Filidei 

·Faustino di Giuseppe, the person named in the Specification. Before the 
homicide, shortly a:rter accused arrived at the house on deceased's farm, Lido, 
the son ot deceased, entered with tw:o white soldiers. Wine was served, and 
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after a short conversation the white soldiers departed. Thereupon accused 
precipitated an argument with Lido about the white so.ldiers, and accused 
Lido of being stupid and a paid in.f'ormer of the American military police. 
Lido became angry. Accused continued to berate Li.do and attempted to strike 
him in the face. Faustino asked accused to leave and, carrying a chair in 
his hand, escorted accused to the door~ Accused struck Faustino on the head 
with a rock, said tba.t ha had ·a big gun at camp, and departed in his truck. 
About fifteen minutes later Lido lett the house on his bicycle and saw accused 
about 150 meters away approaching the house slowly in & truck. Accund 
attempted unsuccessfully to stop Lido. Deceased1s brother Antonio, seeing 
accused approach the house with a "raised gun", ran indoors and he, deceased, 
'8lld the latter• s wife put their shoulders to the door. Several sharp blows 
were struck on the door, breaking the latch, and Faustino asked "who is it". 
J..shot was tired through the door a.bout five feet above the ground, wounding 
iaW:a.fuo in the head, after which a few more blows we:re struck on the door. 
Accused was then seen about six feet away, leaving swi.ttl.y. Fa~tino died 
oC his wound shortly thereaf'ter. 

Tbs pre-trial statements o! aee"Geed show that he had been drinking. 
One 1ri tness testified that in her opinion accused was not drunk at the time 
of the first altercation. In his written statement of 18 January 1945 
accused stated that after he initially left the house Uthe mixture of drinks. 
then began working" on him. It is thus sug~ested that accused was d.ruilk a.:t 
the time he fired the shot 'Which killed deceased. There was no e"ri.deDce 
tiotrodueed by the defense, nor was it otherwise established by eompe41en\ 
proof, that at the time of the ·homicide accused -.a so intoxicated th.U he· 
eo\lld not entertain the sp~cific intent requisite to the o!i'.ense o! 111Urd$r. 
'f'be court. was jwstified, theref"°re, in rea.ol.vil\c '\ha issue ot d:nmk~ 
a.gain.st accused ·(JiOl, 1928, par. l.26a). 

Theiie is a ?ari.ance between accused 1 s pre-trial statements and tbl 
e'!ldence :tor \be proeecution as to the violence and aggressivenass ~ed 
again.st anuaed by deceaaed and tu others present at the time al the alte»­
eation before the homicide. The.gist or accuaed'• stat.Genta u that be 
-.aS violentl.7 assaulted by' the men present in the house, wbioh att.ack: he 
repelled and then made his escape. The testimony !or the proaecution, haw-· 
e?er, shOWB accused to have been the aggre8sor and the only one "\o reaol-t to 
physical. violence. The issue thua presented was one of !act !or determina­
tion by' the court. The anilmls with 'Which accuaed was imbued when he left 
the.house the first time was demonstrated"by his reference to the gun he had 
in camp. He unquestiona.bl.y depaz:ted with the deliberate intent of arming 
himself and returning, and his journey by" truck for that purpose required 
at least 15 minutes travel. Accused admitted in his written statement ot 
18 JanUB.17 1945 that ~ armed himself and returned to the house "with t.ba 
intentions of putting a sea.re into the men of the house", thereby showiDg . 
the malicious purpose which motivated his deliberate attempt to fo~ce ~ 
entrance into the house. Upon his return no violence was oi'f'ered him, be 
was not in the slightest danger of death or grievous bodily injU1"7, and was 
met with no opposition other than the locking and bracing of the door against 
him. Jloreover, had aceused ever been in arJY danger, the court was wa~ted 
in concluding tbat upon his return that danger had been completel.1f dissipated, 
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and that accused at_ that time was an aggressor against the unarmed occupants 
of the house (MCM, 1928, par. 148a). . . 

The circumstances of the initial altercation, a.s related in accused's 
pre-trial statement, may have so provoked accused that bis ·passion was 
suddenly aroused, bu.t ample time transpired during accused• s journey to obtain 
his carbine, for him to haw regained control o:f himself (Yell, 1928, pars. 148a, . 
l49a; Bull. JAG., May 1943, sec. 450 (l); Bull. JAD., August 1944, sec. 450). 
Moreover, the purported conduct of the occupants of the house as stated by 
accused o.f'fered no provocation or justification sufficient to ·condone or 
excuse his use of a firearm (MTO 5918, ll.a.ck). 

Accused admitted that he knew people were inside the house holding the 
door against his violent attempt to enter. The mere tact that he could not 
see them does not dispel the showing of his intent by the deliberation with 
which he stepped back and callously fired a shot through the door at about 
the height of a man• s head. Although none of the witnesses saw accused !ire, 
their testimony coupled with accused's pre-trial statements, identify accused 
as the assailant beyond question. Every circumstance tends to shcnr that his 
purpose was unlawful, and that the natural and probable consequence of' the 
execution thereof involved the contingency of taking lmman life. The shooting 
ns wanton and malicious, and the circumstances proved amply justified the 
court in concluding that.accused will.fully and deliberately fired the shot 
which fatally 1r0unded deceased. Malice may be inferred from accused's use· 
o.f a deadly weapon, the manner thereof and .from other c;rcumstances in evidence. 
The evidence is complete~ devoid of BilY" mitigating or extenuating circum­
stances (MCU, 1928, par. l.48a; MTO 6308, Goods, et al; NATO 2221, Harris, et 
al). Accused was properly f'ound guilty of murder in violation of Article of' 

·war 92 as charged. 

5. The defense objected to the admission in evidence of' accused's pre­
trial statement dated 3 January 1945 on the ground that sufficient explanation 
was not afforded accused of' his rights under Article of War 24. The testimony 
of' Szewezyk and the statement itself show affirmatively that accused received 
a .1'ull explanation of his rights. The de.tense moved to strike .from the 
record the testimony ·establishing the facts pertinent to accused 1 s verbal 
pre-trial statement of 18January1945 on the grounds that· the statement was 
a coni'ession, and there was circumstantial evidence only as to ho1I' it 1r8.8 
obtained, but no proof that it was .freely made. The uncontradicted testimony 
of' Captain Neal establishes that accused was .fully advised and was aware of 
his rights. The motion to strike the testimony mentioned was properly over­
ruled by the court. The defense objected to the admission in evidence of the 
written statement of accused dated 18 January' 1945, because it was an 
involuntary coni'ession, made to a person unacquainted with the con~ts of 
the prior verbal statement ma.de to Captain Neal and with the circumstances 
surroundi ng the making thereof. Accused actively solicited an opportuni t;y 
to make both statements dated 18 January 1945. The written statement ·is . 
neither a part or continuation of the prev.i.ous oral statement, is complete 
1r.l. thi..n its ambit, and requires no reference to the :former statement tor .tall 
understanding of its purport and contents. The person taking it (Szewezyk) 
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was not required to be present at the ma.Id ng ot the pre'Violis oral statement 
before Captain Neal. The testimoey and the statement a.1".t'irmatively" sho1f 
.that acciised received an explanation of his rights by Szewezyk, and that· 
the statanent was voluntarily gl.ven, without threats, pranises, duress or 
coercion. The objection to its admission by the defense was without merit. 

6. The charge sheet shows accused is 28 years of age and was inducted 
20 June 1942. ~ had no prior service. 

7. The court Tas legall.y- ·constituted. No errors injuriously affecting 
the substantial rights of accused nre committed du.ring the trial. The 
Board of Review is of the opinion that the record of trial is legally sut.f'i­
cient to support the findings and the sentence. A sentence to death or 
imprisonment for. li.fe is mandatory upon conviction ot :murder under Article 
of War 92. Confinement in a peni tentia.ry is authorized by Article of Tar 
42 !or the offense of murder, recognized as an offense of a civil. nature and 
so punishable by penitentiary confinement for more than one year by Section 
454, Title 18, United States Code. 

~~~~~..!::~~~?::!_:1 Judge ~dvocate • 

Judge Advocate. 

J~ge Advocate. 
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Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, U. s. Army 

APO 512, U. S. Army,. 
7 June 1945. 

Board of Beview 

MTO 6869 

(<J.9) 

UNITED STATES ) 
) 
) 
) 
) 
) 
) 
) 
) 

ARMY AIR FORCF.S SERVICE COMMAND 
MEDITERRANEAN THF.ATER OF OPERATIONS 

v •. 

' 
Private ERWIN F. GRIDORY 
(31 135 291), 1967th Quarter­
master Company Truck {Aviation), 
6569th Ordnance Battalion (Air 
Force ·OVerhead). 

TI'.ial by G.C.K., convened at 
Pisa, Italy, 8 Karch 1945. 
Dishonorable discharge and 
confinement for lif'e. 
U. s. Penitentiary, Lewisburg, 
Pennsyl.Yania. 

HOLDING by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

-------
The record of trial in the case of the soldier named above has been 

examined by" the Board of Review and held legilly sufficient to support the 
sentence. 

llTO 6869. lst Ind. 
Branch Office of The Judge Advocate General, YTOUSA, APO 512, U. s. A:nrry, 
1 June 1945. 

TO: Comm.anding General, MTOUSA, .APO 512, U~ S. Army. 

1. In the case of Private Erwin F. Gregory {31 135 291), 1967th 
Quartermaster Company Truck (Aviation), 6569th Ordnance Battalion (Air Force 
OVerhee.d), attention is invited to the f'oregoing holding by the Board of 



(220) 

llTO 6869, lst Ind. 
7 June 1945 (Continued). 

Review that the record of trial is legally sufficient to S'tlpport the sentence, 
Yhich holding is hereby approved. Under the provisions of Article o! War Sot, 
;you now have auth6rity to order execution of the sentence. 

2. Af'ter publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this office w1 th the foregoing 
holding and this · indorsement. For convenience ot reference and to facili­
tate attaching copies of the published order to the record in· this case, · 
please place the file number of the record in parenthesis at the end of the 
published order, as follows: · 

(mo 6869). 

ELLWOOD W. SARGEm 
Colonel, J.A.G.D. 

Acting Assistant Judge Advocate General 

(Sentence -as commuted ordered e~ecuted. GCMO 85, MrO, 7 Jun 1945) 
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Branch 0.t'.fice o:t The Judge Advocate General 
with the · · 

Mediterranean Theater of Operations, U. s. -~ 

Board of Review 

111'0 6956 

UNITED STATES ) 

APO 512' u. s. _ri.:rrrry I 
24 June 1945. 

PENINSULAR BASE SECTION 

(2'21) 

v. 

Private .PORTER L. GORDON 
(36 · 399 335); 53d Chemical 
Processing Company. 

~ 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Naples, Italy, 24 Uarch 1945. 
Dishonorable discharge and 
confinement for life. 
u. s. Penitentiary, Lewisburg, 
Pennsylvania. 

P.EVIEW' by the BOA.RD OF REVIm 

Irion, Sessions and Remick, Judge Advocates. 

~----------~~-

l. The record of' trial in the case· of the $Oldier named above 
has been examined by the Board 0£ Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92d. Article 0£ War. 

Specificationa In that Priv"te Porter L. Gordon, 53rd 
Chemical Processing Company, did at Marchianese, 
Italy, on or about 8 December·1944, forcibly and 
feloniously, against her will, have carnal knowl­
edge of Anna Capone. 

He pleaded not guilty to and was found guilty of the Charge and Speci­
fication. No evidence ot previous conviction.9 was introduced. He was 
sentenced to be hanged by the neck until dead. All members of the 
court present concurred 1n the .findings and the sentence; The review­
ing authority approved the sentence and forwarded the record of trial 



for ·action under Article of War 48. The confirming authority, the 
Commanding General, Mediterranean Theater of Operations,, confirmed 
the sentence but commuted it to dishonorable discharge,. for.feiture 
or all pay and allowances du.e or to become due, and confinement at 
hard labor .for the term o:r his natural lite, designated the "United 
Statestt Penitentiary, Lewisburg, Pennsylvania, as the place of con­
:tinementj and .forwarded the record of trial for action under Article 
of War 5<*. · 

*' .. - . . •. -· . - .. 

· 3. The· evidence shOW'S that on 8 December 1944 the 53d Chemical 
Processing Comp·a?l1', of which accused was a member, was stationed on 
the Ponterotto road between San.Arpino and Marcianise~ I~, about 
two and one-hal.1' miles .from Marcianise (R. 5,8,15130). 

About l.630 hours on that day, Anna Capone, who was also called 
"Marie" by, the .American soldiers 1 was returnirig to her home at San 
Arpino from the camp of accused's organization, where she had taken 
laundry· and had sold bottles 6£ liquor to the soldiers. Anna met 
accused, coming from the direction of San Arpino, at a place called 
Ponterotto. She knew accused and spoke to him, whereupon he slapped 
her several times and threw her to the ground~ A soldier intervened 
and made accused stop hitting her. When accused departed Anna joined 
her friends who were in the vicinity. (R. 5,6,14,15,16,20,21,49) 
.About five to £1.fteen minutes later accused returned with a pistol. 
Anna saw him coming and· ran to an Italian camp approximately 400 
meters away 'Where she "took· shelter" near an Italian sentry. Accused 
threatened an Italian boy with the pistol and demanded that he tell 
him where Anna had gone. Upon being told where Anna was, accused·went 
to the Italian camp and ordered the sentry to tUrri her over to him. 
A.ccused then fued his weapon and all of the people,· including the·· 
sentry, ran away~ (R~ 7,161 21) Accused took Anna by the arm, 'pointed 
the pistol at her head and said '"come on baby; come on baby"'. 
Al though she did not want to go with him she did so because he told 
her ••.if you don't come I will kill y0u 1 n. She was· crying as he took 
her . across a field and he threatened to shoot her if she did not stop . 
crying. (R. 16) Accused took ·her to. a place where there were 
amnn1ni tion boxes and· "things" on the· ground. He threw her to the 
ground, put his pistol on a box, unbuttoned his trousers and ordered 
her to take off her 11undertrousers"~ ·· -Anna· testified that she took · 
off her "undertrousers11 a?ld that accti.sed" 11came on ·me and put his penis 
in my vagina". She did riot consent to accused having intercourse with 
her .t and penni t ted the act "Because he was saying 1 I have a pistol 1 ". 

(R. 17) She was crying during the act or intercourse. Arter the 
intercourse was completed accused arose, returned her 11undertrousers11, 

and said '"don't tell· anything to anybody because I will tell nothing 
to anybody"'• (R. 17 ;18) Anna testified further that !'After the 
intercourse I !el t myself wet" and that she dried herself with a 
shirt that she was wearing, as a result of which she got blood stains 
on the shirt. On her way home she met her brother and Jackson, an · 
.American soldier. The latter told her that he was going to· take her 
to the camp and report the incident to his captain. (R. 19,,20; Ex. 2) 
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About 1725 hours, shortly' after a company meeting, Technician 
Fifth Grade James Vi. Jackson, a membe.r of accused's organization, 
met accused more than 100 yards from camp and asked him "'where's 
Marie 1" (R. 30-32). Accused answered that n she was up the road n · 

and that "if he caught hold of her he would kick her ass" (R. 32). 
Jackson went "up the road" with Anna's brother and another person, 
and they found Anna lying in a ditch on the side of the road. They 
picked her up and told her they were taking her to camp.· Anna stated 
"'no, don't take me there, Porter will finish me•••••"'• (R. ll,19, 
32) ;'1l11.e they were carrying her to camp Anna was 11fainting off and 
having spells one right after another" (R. ll,32). Jackson was a 
friend of Anna's and had been to her home several times (R. 33). 

About 1700 hours,from a distance of approximately 200 yards, 
another member of accused's compazv saw accused and Anna in a field 
used by the Army as a chemical depot and which was about one-half 
mile from the camp. Several smoke pots and boxes were in that 
vicinity. Wheat or oats, 12 to 18 inches high, were growing on the 
field. Several people were ruming across the field. Accused hit 
Anna several times and knocked her to the ground. Two or three 
seconds later accused also went to the ground and "from that distance 
it seemed like he was on top of her11 • (R. 9,10,12) ·Anna and accused 
both remained on the ground for four or five minutes, but because of 
the distance and the wheat or oats in the field, the w:i. tness could 
not see what they were ooing on the ground. Accused was the first to 
get up and when he arose he began to fire a weapon. About 20 minutes 
later this witness saw Anna some distance from where he had previously' 
seen her knocked to the ground. She was being assisted by Jackson and 
Private Spurlock. (R. 10,14) 

A_ Criminal Investigations Division agent took Anna and accused to 
the 32d Station Hospital around 2300 hours on 8 December, where they 
were both examined by a medical officer (R. 22126). The latter testi­
fied that Anna "had three snall lacerations of the hymenal membrane, 
one which was still oozing blood". The lacerations were recent. In 
his opinion "she had been subject to trauma", that is, a ·violent 
injury, which could result from normal intercourse in a wanan who had 
a vecy small vagina. Anna had no other wounds. (R. 24,25) He further 
testified that there was 11a rather large blood stain inside on the fi7" 
of the trousers which accused was wearing but that accused had no 
wounds from which the blood could have come (R. 27-29; Ex. 3). 

Captain Leslie s. Jollif.f'e, Medical Corps, 15th Medical General 
Laboratocy, made tests on the brollll-red stains found on Anna's shirt 

.and accused's'O.D." trousers worn respectively' by them on the day of 
the assault. As a result of the tests, he- concluded that the stains 
on each gament "contained substances of human blood, and blood o! 
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human origin". (R. 2.3,26-28,50; Exs. 2,3) 

Stat'£ Sergeant Roosevelt Johnson testified for the defense that 
about l.6oO hours on 8 December 1944 he saw accused leave the company 
day room and go to the company area. 11 Chowt1 that night was about 
1700 hours and accused was present immediately afterward at a company 
meeting, 'Which lasted l.5 or 20 Lti.nutes. He further testified that he 
played ping-pong with accused between 1830 and 1900 hours. (R. 39-42) 
Staff Sergeant Rossie L. Patterson testified for the defense that the 
company meeting lasted 2.5 to 30 mimltes and that it occurred before 
"chow". Between 1700 and 1300 hours he saw accused in the day room 
where he remained untiJ,. "he was picked up by the :;;uard11 later in the 
evening. (R. 35,36,38) Private G+over H. Vance testified for the 
defense that he and accused were the day room orderlies on 8 December, 
and that he saw accused in the day room between l6o0 and 1700 hours. 
He left accused in the day room when he went to eat at 1700 hours, and 
when he returned 1.5 or 20 minutes later accused was still there. He 
testified also that he attended the company meeting on that day but 
did not remember whether it was before or after the evening meal. (R. 
43,44) Technician Fifth Grade James H. Young· also test~.fied for the 
defense that he saw accused at evening "chow'', and also at the day 
room before "chow" on 8 December (R. 45). . 

··Accused testified that between 161.5 and 1700 hours on 8 December 
1944, he met Anna as he was walking toward the company and about 125 
yards from the company area. She asked him foi: $6.50 which he owed 
her for wine, and men he told her that he did not have the money she 
made a "number" of "nasty remarks". He slapped her three or four. 
times •. Judson Hayes, a member of his organization, intervened and 
told him "to leave her alone".· Accused then we.nt to the company day 
room, arriving about 16.50 or 1700 hours, and .from there he went to 
"chow". Following the evening meal an announcement was made after 
which he returned to the day room where he remained until he was 
arrested by the corporal of the guard. He :P,ad never touched Anna 
before that day and did not see her from the time he slapped her until 
after he was arrested. Accused testified further that he kriew Anna 
and had seen her frequently, but did not know whether or not she was a 
prostitute. He did not kriow arr:! reason why the witness Jackson should 
lie against him except that he (Jackson) had been 11 going with" Arma. 
Accused also testified. that the blood spots on the trousers which 1he 
Criminal Investigations Division agent took from him that night, might 
have come from one of the prostitutes 11that hang out by the area". 
(R. 48-50; Ex. 3) 

4. It thus appears from the evidence that at the place· and time 
alleged accused had. unlall'ful carnal kriowledge of Anna Capone, the 
woman named in the Specification, by .force and without her consent. 
·A.bout 1630 hours on 8 December 1944, as accused was going toward camp 
he met Anna liho was on her way frcm the _camp to her home at San Arpino. 
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• 



(~5) 

Anna spoke to accused. a.rter which he slapped her several 'times and 
threw her to the ground. A soldier intervened and made accused stop 
hitting Anna. Accused left and approximately 15 minutes later returned 
armed with a pistol. Anna, upon seeing accused returning, ran to an 
Italian camp near by and hid near a sentry :for protection. Accused 
threatened an Italian with the pistol and :forced him to disclose 'Where 
Anna had gone. He then went· to the Italian camp and ordered the sentry 
to turn Anna over to hlln. Accused :fired the pistol several times, and 
the sentry' and the other people who were present ran away. Accused then 
pointed his pistol at Anna, threatened to ld.ll her i!· she ·did not 
accompany him, and took her w.i. th him across a field to where there was 
some ammunition boxes and smoke pots on the ground. He threw her to 
t."1e ground and had sexual intercourse with her without her consent. 
Upon completion of. the sexual act accused arose and told Anna not to 
say anything aoout the incident~ Both accused and Anna were examined 
by a medical officer that night. '!here were blood stains on the shirt 
Anna was wearing and on the inside fly of the trousers accused was 
wearing on the day of the alleged rape. 'lhe stains were caused by 
h'Ulll8n blood. Accused had no injuries i'rom which the blood could have 
emanated and the only injury.on Anna from which the blood could have 
con:e was one of the three recent laceration8 of the hymenal membrane 
'$ich was still bleeding. 'lhe medical officer was of the opinion that 
the lacerations were due to trauma. 

There is a variance between the. evidepce for the prosecution and 
the testimony of accused and witnesses for the defense as to the vch.ere­
abouts of accused at the ti.me the alleged rape occurred. 'lhe gist ·of 
accused 1 s · testimony is that he met Anna approximately 125 yards from 
camp between 161.5 and 1700 hours. She made nasty remarks to h:illl, 
whereupon he sla!'ped her several times and returned to· camp, not seeing 
her again until after he was arrested later that night. The testimony 
of defense witnesses shows that accused was seen at the compan;:r day room 
between the hours of 1600 and 1700, at 1700 hours and approximately 20 · 
minutes later, be.tween ·1700 and 1800 hours, and from 1800 hours until 
later that nif1lt "Mlen he was arrested. He was also seen at evening 
"chow" "Which was either 1700 or 17.30 hours, and ·at a company meeting 
'Which was either immediately preceding or subsequent· to the evening 
meal. One of the Td. tnesses for the defense, however, testified that 
he saw accused leave the day room and go to the company area around 
1600 hours. 'lhe evidence for the prosecution establishes that about 
16.30 hours, accused met Anna a short distance from c~ where he 
slar:ped her several times and threw her to the ground. Accused left 
a.rter another soldier intervened. Approximately 1$ minutes later · 
accused returned with a pistol with which he forced J.nna to accompany 
him across a field to a place where he engaged in an act of sexual ·, 
intercourse vd. th her. About 1700 hours, about half a mile from ca:rap, 
one w1 tness saw accused throw Anna to -the ground, two or three seconds 
later follow her to the gro\llld, and both :-emain on the ground .four or 
rive minutes. Another witness saw accused about 1720 hours approxi­
mately 100 yards from c~ and asked accused 'Where he could find Amu~. 
Accused replied that sh~ was 11up the road". 'lhe witnesses for the _,_ 
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prosecution were unequivocal in their identity of accused. The issue 
thus presented was one-of fact solely' for consideration and determina­
tion by the court, which was warranted in resolving it against accused. 

Anna did not e:xpressl.y testify that she resisted accused to the 
extent of her ability or that her resistance was overcome by force or 
prevented by !ear. She did testify, however, that she did not consent 
to the act and permitted it only because accused had a pistol. The 
evidence shows that accused was armed, that he fired the weapon several 
times and threatened to ld.ll Anna if she did not accompany him across 

. a field to the place where he had sexual intercourse with her, a.1d that 
Anna was crying as they- crossed the field and during the act of inter­
course. The evidence also shows that after the act of intercourse Anna 
was afraid to go· to the camp because of accused and that vihile being 
carried to the camp she was "fainting off and having spells one right 
after another". 'lhese facts together -.-d.th the other acts of violence 
visited upon the victim by accused, justify the inference that she did 

- not in fact consent, and that any lack of.resistance was attributable 
to her fear of great bodily injury or death induced by the violent 
manner in "Which accused laid his .hands upon her, and threatened her 
verbally and with the dangerous weapon with vdrl.ch he was .armed. It is 
rape though a female may yield through fear. Under the circmnstances 
the court was warranted in concluding that rape was committed by accused 
(MCM, 1928, par. J.48b; Bull. JAG, 1942, sec. 450 (9), pp. 363,364; NATO 
3940, Maxey, et al; MTO 6436, llascn). The Board of Review is of the 
opinion that the findings of guilty of rape are supported by the evidence. 

5. After the prosecution had rested and the witnesses for defense,. 
with the exception of-accused, had testified, defense moved for a 
continuance for the purpose of obtaining an additional witness, Private 
First Cl.ass Judson Hayes, .53d Chemical Processing Company. In support 
thereof the defense stated that based 

"on vhat the accused has told me himself concerning 
his association with this Hayes during that period 
* * * we believe we can produce testimony showing 
that the accused in this case was in that witness's 
COmPal'JY in the company area of the 53rd Chemical 
Warefare Company on the 8th of December 1944, from 
approximately 16oO to 1645 hours" (R. 46,47). 

Defense coU."lBel stated that accused did not inf'orm him of the nature of 
the expected testimony until noon on the day of the trial. 'Ihe 
prosecution objected to a continuance and offered to stipulate that the 
desired witness would testify to the facts contained in a pre-trial 
statement made by the witness to the investigating officer. Defense 
rejected this offer on the ground that the pre-trial statement did not· 
contain the expected testimony. The law member of the court ruled that 

"Unless objected to by any member o~ the court, 
it is believed by the court that the defense has 
had sU.fficient time to obtain this witness, had 
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he desired to do so. The accused cou1d have told 
his counsel tha~ he expected favorable testimony 
i'rom that witness. Since it was not done, and 
since the 'defense has had ample opportunity to 
prepare for his defense; the motion by the defense 
counsel is denied". (R. 47) 

There was no objection to the ruling of the law member. 

(227) 

The charges were served on accused on 11 February 1945 and trial 
was held on 24 March 1945. The defense had 40 days in which to prepare 
its defense after the charges were served on accused. ·Insofar as 
appears no effort was made during this period to procure the testimony 
of the witness. Under the circumstances there was no showing of due 
diligence in attempting to secure the testimony of the pro.ff ered 
witness. After the motion for continuance was denied accused testified 
that he met Anna about 125 yards i'rom the company "on the afternoon of 
the 8th of December 1944, ·approximately between about a quarter after 
four and five 0 1clock1t (R. 48) and that after seeing Anna.he arrived 
at the camp "as close as I can .figure to it, it was between 10 minutes 
to five and five o'clock" (R. 49). ·The proffered testimony might 
possibly have served only to impeach the test:iJnony .of accused. Further, 
with reference to the contention of defense counsel that he was not 
in.formed of the nature of the expected testimony until noon on the day 
of the trial, the court convened at 1415 hours and defense did not move 
for a continuance until after prosecution had rested and the witnesses 
for de.fens.e, with the exception of accused, had testified. The proper 
time for making an application for continuance to the court is after 
the accu·sed· is arraigned and before he pleads. It does not appear that 
the court abused its discretion in denying the continuance (AW 20; MGM, 
1928, par. 52c; MTO 43311 Thomas; CM 236323, McClain, 22 B.R. 379,381, 
382). . 

6. Testimony that about 1720 hours, 8 December, Anna objected to 
being taken to accused's canp and stated "'No, don't take· me there, 
Porter will finish me ~ •••• n (R. 11), was admitted by the court over 
objection o! defense on the grounds that it was not part of the res 
gestae. The statement was made approximately 20 minutes after the 
alleged assault and l'ihile she was iri a highly nerious state and clearly 
acting under the ini'luence of the i'right and shock induced by the 
lustful assault. It is unnecessary to determine whether or not the 
statement was part of the res gestae, as it was clearly admissible, 
under the circumstances, as tending to corroborate Anna's testimony 
that she had been assaulted and had been put in fear, and to show her 
mental condition and demeanor such a short time after the o.ffel1Se, also 
in corroboration of the state of fear induced in her· by accused. The 
objection to the testimony was without merit (Vol. l,·Wharton•s Crim. 
I.aw, 12th F.d. 1 sec. 7241 pp. 972-980; 52 C.J., "Rape", sec. 97, PP• 
W72-l07J). 
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7. The "O.D." trousers worn by accused on the day of the assault 
-.Yere admitted in evidence over objection of the defense: On the inside 

· fiy of the trousers was a large blood stain. The blood was of human 
origin. There were no . injuries on accused. Anna sustained a laceration 
of the eymenal membrane, Vihich could have been the source of the blood. 
The criterion of the relevance of circumstantial evidence is whether or 
not the evidence adduced tends to cast any light upon the subject of the 
inquiry. The trousers were properly before the court for its considera­
tion, together "With the circumstances pertaining to the blood stain on 
the fiy thereof, in determining -whether accused did in fact have sexual 
intercourse with Anna, which was an essential element of the alleged 
assault. Moreover, they were part of the real and demonstrative evidence, 
connected with the· offense, and tending to identify both accused and the 
offense (MCM, 19281 pars. lll,ll2b;·'Wharton's Crim. Ev., Vols. 1,2, llth 
Ed., secs. 224,369,761, pp. 268,S86;587,l290; 22 C.J.s. "Criminal Law", 
sec. 6o4, PP• 928,929). The objection to the admission 0£ the trousers 
in evidence was properly overruled. 

8. The charge· sheet shows that accused is 25 ·years of age and was 
inducted 10 April 1942 •. He had no prior service. 

9. The court was legally constituted. -No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. . The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings and the sentence. A 
sentence to death or imprisonment for life is mandatory upon conviction 
of rape under .Article of War 92. Confinement in a penitentiary is 
authorized by Article o! llfar 42 for the offense of rape, recognized as 
an offense of a civil nature and so punishable by penitentiary confine­
ment !or more than one year by Section 2801, Title 22, Code of the 
District of Columbia. 

Judge Advocate. 

Judge Advocate. 
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Branch Office ot The Judge Advocate Genera:t, 
· - 'With the - -

Mediterranean '.lb.eater of Operations, u. s. -~ 
APO .512, U. S. J.rriv', 
24 June 1945. 

Board of Review 

MTO 6956 

UNITED STATES PmINSULAR BASE SECTION 
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v. 

Private PORTER L~ GORlXlN -
(36 399 33.5) ~ .53d Chemical 
Processing Canpaey. 

) 
) 
) 
) 
) 

l 
Trial by a.c.M., convened·at­
Naples; Ita~, 24 Yarch 1945. 
Dishonorable discharge and 
confinement :t'or ll!e. -
U~ s. Penitentiary', Lewisburg, 
Pennsylvama. 

-------
HOLDDl'G by the BOARD OF REVIEW' 

Irion, Sessions_and Remick, Judge .Advocates. 

'.lb.a record of trial in the ·case of the soldier named above has 
been -examined by the -Board of Review and held legally sufficient to 
support the sentence. · 

MTO 6956 lst Ind; _ 
. Branch Office or· The Judge Advocate General, MTOUSA., APO $12, U. S. 

Army, 24 June 1945. ___ ' __ . _ . . 

Toa Cominanding Generil, "Mediterranean Theater of Operations, u. s. 
A.riq, A.PO 512, u. s. AnrrJr. 

· ...... . 
-

l. In the case ot Private Porter L. Gordon (36 399 335), 53d ' 
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MTO 6956, ·1st Ind~ .. , . 
24 June 1945 (Continued). 

Chemical Processing Compa?J1', attention is invited to the .foregoing 
holding by the Board of Review that the record o:t trial is leg~ 
su:t'ficient to support the sentenee, iirl.ch holding is hereb;y approved. 
Undez:. the provisions of Article or·war 50!, you now have authority 
to order execution of the sentence. 

2. Ai'ter puOJ.icatton or the general cour-t;.;.martial order in the 
case, nine copieS thereof.should be forwarded to this office with the 
foregoing holding mid this indorsement~ For convenience· or reference 
and to facilitate· attaching copies or the published order to the· · · 
record in this case, please place the file number of the record in 
parenthesis at. the. end o! the published order, as follows a 

(ln'O 6956). 

·~;a~ 
ELLWOOD· il. · sJ.RGENT w . · 
Colonel; J·.A.G~D; 

Acting Assistant Judge Advocate General 

.·(Sentence as commuted ordered executed. GC~O 97, Jll'O, 16 Jul 1945) 

-2-



Branch'Office of The Judge Advocate General 
'With the . 

U:editerranean Theater of Operations, U. s . .Army 

APO 512, U. S. Anny, 
ll July 1945. 

Board of Review 

MTO 7029 · 

UNITED STATES 

v, 

Private First Class NATHANIEL 
MORROW (14 187 867), Company K, 
370th Ini'antry Regiment. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

92D INFANTRY DIVISION 

Trial by G.C.M., convened at 
Rear Echelon, 92d Infantry 
Division, 14 May' 1945. · 
Dishonorable discharge, sus­
pended, and confinement for 
20 years. 
MTOUSA Disciplinary Training 

· Center. 

OPINION by the BOA..® OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

Original Ex:amination by Hall, Judge.Advocate. 

f2Jl) 

1. The record of trial in the case of the soldier named above has 
been examined in the Branch Office of The Judge Advocate General with the 
Mediterranean Theater of Operations, U. S. Army, and there found legally 
insufficient to.support the findings and sentence. The record has now 
been examined by the Board of Review and the Board submits this, its 
opinion, to the Assistant Judge Advocate General in charge of said Branch 

· Office. 

2. Accused was.tried upon the foll?wing Charge and Specification: 

CHAP.GE: Violation of the 75th Article of War. 

Specification: In that Private First Class Nathaniel.Morrow, 
Company K, 370th Infantry Regiment did, in the vicinity 
of Querceta, Italy, on or about 6 April 1945, misbehave 
himself before the enemy, by refusing to advance with his 
command, which had then been ordered forward by Captain 
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Herbert c. Little to engage with the enemy, which forces, 
the said command was then opposing. 

He pleaded not guilty to the Oharge and Specii'i.cation. He was found guilty 
of the Specification "except the words, •advance with his command', sub­
stituting therefor the words, •occupy a defensive position•; of the 
excepted words, Not Guilty; of the substituted words, Guiltyn and-guilty 
of the Charge. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 50 
years, three-fourths of· the members of the court present concurring. The 
reviewing authority approved only 130 much of the findings of guilty of 
the Specification of the Charge "and of the Charge" a:; involves findings 
that accused, "did, at the time and place alleged, misbehave himself 
before the enemy by refusing to occupy a defensive position, as ordered by 
Captain Herbert c. Little", approved the sentence but reduced the period 
of confinement to 20 years, ordered execution of the sentence as thus 
modified but suspended execution.of the dishonorable discharge until the 
soldier's release from confinement, and designated the MTOUSA Disciplinary 
Traiil:i.ng Center as the place of confinement. The proceedings were published 
in general co11rt-martial orders No. 175, Headquarters 92d Infantry Division, 
29 May 1945. . 

- 3. The evidence shows that on or about 6 April 1945, Company K, 370th 
Infantry Regiment, of which accused was a member, was within approximately 
600 yards of the enemy in the vicinity of Querceta, Italy. On that day the 
company had been ordered to withdraw about 300 yards to its former 
positions and to organize defensive positions, after it had failed to gain 
its ·objective in a daybreak attack because of enemy mortar and artillery 
fire. (R. 6, 7,10,11) After the defensive positions were "set up", his 
platoon leader ordered accused's section leader to establish two sections 
of light machine guns on the right flank. The section leader reconnoitered 
and informed the section, including accused, of the_ section's mission. 
Accused's section was then about 2000 yards from the enemy. Accused there­
upon picked up his equipment and requested and obtained his section leader's 
permission to see the company commander. The section leader' did not see 
accused thereafter. After accused left his section, the machine gun positions 
were established,- but the section fired.no missions on 6 April. (R. 8,9) 
About 1500 hours on 6 April, accused received permission from his· acting 
first sergeant to speak to the company commander {R. 10) 

Captain Herbert c. Little, accused's co~pany commander, testified that 
when he granted permission through the first sergeant for accused to speak 
to him, he was in the company command post 300 yards north and on the edge 
of Querceta, Ital~r· The "unit" was in combat at the time. Accused's squad 
was about 400 yards north 0£ the command post. Accused told Captain Little 
that "he was ne:r;vous and afraid". Captain Little immediately made a1·range­
ments for accused to be examined at the aid station. Accused departed £or 
the aid station, returned about 30 minutes later and stated to Captain 
Little that ,"the medical officer had not been able to do anything for him". 
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(R. 6,7) Ca~tain Little testified further, · 

''When I was infonned that he was marked cl.uty status, I 
told him there was nothing I c.ould do but tell him that 
he was to return to duty with his squad. We were short 
of men, and I gave him an order directly to report to ' 
his squad" (R. 7). 

'' 
Witness did not know whether .accused returned to his squad. He testified 
further_ that, 11The order was issued to occupy the positions at 1500, 
military time 11 • No friendly units were between Company' K's front line and 
the enemy. (R. 7) 

The acting first sergeant of accused's company testified that he asked 
accused what the Captain had said, .and accused 

"said the Captain ordered him back to join his section, 
but ~hat he was going to turn in to the MP•s. I didn't 
see him anymore"_ (R. 10). 

No witnesses testified for the defense and accused elected to remain· 
silent (R. 12). 

4~ The only question in this case requiring consideration here is as 
to the legal effect of the findings. Accused was charged with misbehavior 
before the enemy in violation of Article of Wa:r 75 by 

"*!:-* refusing to advance with his command, which had then 
been ordered forward by Captii.in Herbert C. Little to 

, engage with the enemy, which forces, the said command was 
··then opposing". 

At the conclusion of the evidence defense made a motion for a finding 
of not guilty on the grounds that accused was charged with failing to 
advance with his unit whereas the evidence showed that the unit was not 
advancing at the time accused was given the order. The court overruled the 
motion and found accused: 

·•"GUILTY' except _the words •advance with his command' 1 
· · substituting the~for the words 1 occupy a defensive 

position•; of the excepted words 'NOT GUILTY': of the 
substituted words 'GUILTY'", and of the Charge 11GUILTY11 • 

A court-martial is authorized in its findings .to except one or more 
words or figures from the specification and, where necessary, to substitute 
others provided, among other limitations, that such action 

"does not change the nature or identity of any offense 
charged in the specification" (MCM, 1~28, par. 78c). 
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'With reference to charges under Article of War 75 it h.3.s been 
authorit~ively stated: 

11The defense against this charge is sufficiently difficult 
when it is alleged with approximate precision, without 
placing the additional burden upon the accused of such 
wide variance" (Dig. Op. JAG, 1912-40, sec. 433 (4)). 

The effect of the approved findings of guilty was to find accused not 
guilty of the offense of having' refused to advance with his command which 
had been ordered forward by Captain Little, but guilty of having refused to 
occupy a defensive position as ordered by Captain Little, an offense with 
which.. he was not charged. 

The findings not only acquit accused of the specific act of misbehavior 
with which he was charged but find him guilty of an act of misbehavior 
entirely separate and distinct from th~ one on which he was arraigned. That 
a court may not legally find an accused guilty of an offense with which he 
has not been charged in the arraigrunent and which does not comprise a lesser 
included offense therein, is too elementary a rule of law to require dis~ 
cussion (MTO 4977, Dnory, Btill. J.MJ, May 1945, p. 178, sec. 433 (2); CM 
211377, Short, X B.R. 51). 

It has been authoritatively held that where an accused is charged with 
specific acts of misbehavior betore the enemy he cannot legally be found 
guilty of other and distinct acts of misbehavior (MTO 4977, Dnory, Bull. JAG,· 
May 1945, p. 178, sec. 433 (2); Dig. Op~ JAG, 1912-40, sec. 433 (4)). 

5. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the 
sentence. 

• .i 

MTO 7029 1st Ind. 
Branch Office·' Of The Judge Advocate General, lJTOUSA, APO 512~ U. S. Army, 
11 July 1945. - . ' 

TO: Commanding General, MTOUSA, APO 512, U. S. Army. 

1. There is transmitted herewith for your action under the fifth 
subparagraph of Article of War 5~ the record· of trial by general court­
martial in the case of Private First Class Nathaniel Mor,row, 14.187 867, 

- 4 -



(235) 

MTO 7029, 1st Ind. 
11 July 1945 (Continued). 

Company K, 370tll Infantry .Regiment, together with the opinion of the Board 
of Review that the record of trial is legally insufficient to support the 
findings of guilty and the sentence. I concur in the opinion of the Board 
of Review and recommend that the findings of guilty and the sentence be 
vacated and that all rights, privileges and property of which accused has 
been deprived by virtue of the findings of guilty and the sentence be 
restored. There is inclosed herewith a form of action designed to carry 
this recommendation· into effect should it meet with your approval. 

2 Incls. 
Incl. 1 - Form of Action · 
Incl. 2 - Record of Trial 

I 

.=oonw.=~J 
Colonel, J.A.G.D. 

Acting Assistant Judge Advocate Gen~ral 

(Findings .am senterx:e vacated. GCID 105, MTO, 26 Jul 1945} 
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Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. s. Ancy 

Board of Review 

MTO 7034 

UNITED STATES 

v. 

Private JOHNNIE G. BROWN 
(37 403 264), 4064th Quarter.:. 
master Service Company. 

) 
) 
) 
)­
) 
) 
) 
) 

APO .512, u·. S. Army, 
19 June 1945. 

9lST INFANTRY DIVISION 

Trial by G.C.M., convened at 
Cormons, Italy, 29 May 1945. 
Dishonorable discharge and 
con:f1.nement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

l. The record o! trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification:· 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private Johnnie G. Brown, 4064th 
Quartermaster Service Company did, at Cormons, Italy, 
on or about 11 May 194.5, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation kill one Private Willie Mitchell, 
4064th Quartermaster Service Company, a human being 
by striking him on the head with an axe. 

(:237) 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to· 
dishonorable discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for the tenn o! his natural life, three­
fourths of the members of the court present concurring. The reviewing 
authority approved the sentence, designated the "United States" Penitentiary, 
Lewisburg, Pennsylvania, as the place of confinement, and forwarded the 
record o! t:{'ial for action under Article of War .5~. 
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3. The evidence shows that on or about 11 May 1945, the 4064th 
Quartermaster Service Company, of which accused was a member, was stationed 
near Cormons, Italy (R. 6,7,13,24,30,.36). About 1930 hOurs on ll May, 
accused, Private Willie Mitchell (the deceased), and Private First Class 
(acting corporal) Walter E. Jones, also members of the 4064th Quartermaster 
Service Company, were in their tent in the company area. Accused and 
Mitchell were arguing and "there were some bad words passing between the 
two 11 • (R. 14·,22,31) Mitchell was on accused's side of the tent and was 
apparently trying to engage accused in a game known as "the dozens", lrlrlch 
consists of a contest between the participants to see·whp can make the most 
derogatory remarks about the other's female relatives (R .• 14,17,22,33,35,37). 

, Accused told Mitchell that he did not play "the dozens 11 (R. 14,34,35), and 
Mitchell responded, "'I'll play them with you"' (R. 35). Accused said "'Don't 
_talk about my mother"' (R. 22). Jones stopped the argument, left the tent, 
and went to the orderly room where he was on duty as charge of quarters (R. 
30,31). About 2000 hours Mitchell also l~f't the tent and went to a place 
about 30 feet away where.Percival Means, Thomas Young, James Murphy, and Lee 
E. Williams were· playing poker. Mitchell lay on the ground on his stomach 
between Young and Means, and watched the game. (R. 14,15,19,20) Approxi­
mately ten minutes later Williams and Means heard a sound "like someone 
busting a pumpkin" (R. 15,19), looked up from the game and saw accused with 
a woodchopper's axe in his hand standing next to Mitchell, who was then 
"lying i1.at on his back" (R. 20) on the ground. Mitchell was breathing 

,loudly, and was bleeding from his mouth and the back of his head (R. 7,15, 
16,19,20). Williams took the axe from accused who started to search 
Mitchell's pockets. Accused apparently did not· find that for which he was 
searching. (R. 20,21) Mitchell was taken immediatel;v to the 17lst E\Tacu.a­
tion Hospital, about one mile away, where he was attended by Captain Willard 
B. Weary, Medical Corps (R. 6,8,10,21,37). Upon his arrival at the hospital 
Mitchell was unconscious and was suffering from a severe head injury con­
sisting of a fracture at th~ base of the skull. He died about 2205 hours 
that night as a result of this injury. (R. 10-13) 

Captain Weary testified that from his examination of Mitchell it was 
his opinion that the injury was caused by a blow from a blunt metal object, 
such as the blunt edge of an axe, that the blow was.from behind, and that 
Mitchell died as a result of 11the force that was exerted to produce this 
wound that fractured the base of the skull which protects the. vital centers 
of the brain". The depressed bone fragments penetrated the.brain. (R. 11, 
12) 

Private First Class Charlie L. Doyle, 4064th Quartermaster Service· 
Company, testified that on the evening of 11 May 1945 accused went to the 
motor pool, obtained an axe, and asked as he passed witness• tent "'Whose 
axe is this?"' (R. 24,26). Doyle answered that he did not know to whom the 
axe belonged and did not pay any more attention to accused. Doyle then went 
from his tent to the orderly room and later took Mitchell to the hospital. 
(R. 24-26) 

. . 
About 2010 hours First Sergeant Leo L. Woody, 4064th Quartennaster 

Service Company, heard a disturbance and saw Mitchell lying on his back on 
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the ground in the company area. As he started toward Mitchell he met 
accused who was pale, had a blank expression on his face and appeared to 
be rather dazed. When Woody asked accused what was the trouble the latter 
stated 111 I just hit Private Willie Mitchell with an axe• n and that he had 

, killed Mitchell. Woody then sent accused to the orderly room and proceeded 
to the scene of the disturbance. A soldier near the spot where Mitchell 
was lying had an axe which the first sergeant carried to the company 
commander. It was "a regular G-I issue axe" and there was blood on the 
lower ~rt of its handle. (R. 27-30,36; Ex. A) 

Also at approximately 2010 hours Jones, who had run out of the orderly 
room in response to ·a call for transportation to carry someone to the 
hospital, met accused who told him that he (accused) had killed Mitchell 
with an axe because of the same argument which Jones had previously "stopped". 
Accused stated that Mitchell had threatened to, ·and did "draw a pistol on 
him ***" so he (accused) left the tent. (R. 31,32) · 

Major Abraham L. Kauffman, Medical Corps, Headquarters 9lst Infantry 
Division, testified for the defense that: 

"Upon psychiatric examination of the accused I came to 
the conclusion that he was mentally deficient but it 
was my opinion that he is mentally responsible and able 
to distinguish between right and wrong but because of 
bis mental deficiency, his limited mental capabilities, 
he would have trouble in adhering to the right. By 
that I mean that his judgment is defective, not totally 
defective but his judgment is limited" (R. 39). 

. 
He further testified that as a result of this examination, which was given 
on 15 May 1945, he was of the opinion that accused was sane and had the 

-mental capacity to formulate an intent to connnit a crime (R. 40,41). 

Accused elected to remain silent (R. 41). 

4. · It thus.appears from the uncontradicted evidence that at the time 
and place alleged accused struck Private Willie Mitchell, the person named 
in the Specification, on the head with an axe and that as a result of the 
injury inflicted Mitchell died approximately two hours later. Before the 
homicide, accused and Mitchell were engaged in a verbal altercation in their 
tent, during which accused refused to play with Mitchell, despite the latter's 
insistence, a so-called game involving the exchange of derogatory and obscene 
remarks concerning the female relatives of the participants. After a tent 
mate intervened and tenninated the argument, Mitchell le.rt the tent and went 
to a poker game about 30 feet away. He had been lying on his stomach watching 
the poker game for approximately ten minutes when accused struck him'on the 
back of the head with an axe. Mitchell died shortly,therea.f'ter as a result 
of this injury. 

Although no witness saw accused strike deceased, immediately after the 
blow was heard accused was seen standing over deceased with an axe in his 
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hand. This fact, coupled with the statements made to witnesses by accused 
immediately a~er the homicide, together with the other circumstances in 
proof, establish accused as the assailant beyond any doubt. 

Although the issue of self-defense was not raised or supported by . 
affirmative defense evidence, accused asserted to a witness shortly after 
the homicide that deceased drew a pistol during the initial altercation, in 
consequence of which accused withdrew from the tent. Whether accused 
obtained an axe from the motor pool before or after the initial altercation 
was not established, although it was proved that he secured an axe on the 
same evening before the homicide. If accused had ever been in imminent 
danger o.f great bodily harm, or o.f losing his life, it is ·clear that such 
danger no longer existed when he assaulted Mitchell. It is indicated that 
accused attacked deceased .from the rear while the latter was lying on his 
stomach watching a poker game. There was no evidence that deceased was 
armed at the time. Under such circumstances, it was impossible for accused 
to have been .in any danger whatever. · Even if deceased had drawn a pistol 
approximately ten minutes earlier, as asserted by accused, the latter was 
not legally justified in assaulting deceased .from the rear in such a brutal 
and vicious manner. The court was fully justified' in concluding that accused 
was the aggressor in the assault which resulted in the death of deceased and 
that accused did not act in self-defense (MCM, 1928, par. 149a). 

Considerable evidence was adduced as to the nature of the game denominated 
11the'dozens 11 , wbich deceased was endeavoring to play with accused. That 
game involves a contest between the participants in applying the most obscene 
and vile epithets possible to the fe..nale relatives of the respective opponents. 
Although the evidence did not establish that any such contumelious remarks 
were in fact made by deceased as to any of accused's relatives, the fact that 
accused told deceased not to talk about accused 1 s mother,· the manner in which 
the game is played as shown by the evidence, accused's statement immediately 
after the homicide that he had killed Mitchell over the same argument 
stopped by Jones, and deceased1 s insistence upon playing the game over accused's 
refusal, all strongly support the inference that deceased did make derogatory 
remarks about accused's relatives. Such remarks may have provoked accused 
and suddenly aroused his passion. But sufficient time elapsed thereafter, 
under the circumstances o.f this case, for accused to regain control of himself, 
and to refrain from resuming the altercation in the role o.f an aggressor in 
a violent, physical assault upon deceased. :Moreover, where intent to kill 
is shown by the evidence, no words of reproach, however grievous, are provo­
cation sufficient to justify the killing (Wharton's Crim. Law, Vol. 1, 12th 
Ed., sec. 584, p. 502). Wbether or not deceased opprobriated accused's 
female relatives during the course thereof, the initial altercation furnishes 
no basis for legal justification or excuse for accused resorting to a sub­
sequent assault upon deceased with an axe (iilC'.J, 1928, pars. 145a,149a; Bull. 
JAG, May 1943, sec. 450 (l); Bull. JAG, August 1944, sec. 450; M.TO 6ti69, 
Gregory; MTO 6718, Southward). 

The court was justified in concluding from all the evidence that 
accused deliberately and willfully struck deceased on the back of the head 
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1':i. th ari axe from the· rear, while deceased was lying on his st~mach. Thereby 
accused demonstr~ted callous and brutal indifference to the life of his 
unanned victim. From his vicious and deliberate employment of an axe in 
assaulting deceased in such manner stems the inference of the malice which 
impelled accused. The evidence suggests no matter of extenuation or mitiga­
tion (MCM, 1928, par. 148a). The Board of Review is of the opinion that the 
.findings of guilty of murder are supported by the evidence. 

5. A medical officer testified that from an examination of accused on 
15 May 1945, he was of the opinion that accused could distinguish between 
right and wrong but because of mental deficiency "would have trouble adhering 
to the right". However, he was also of the opinion that ac~us.ed was sane 
and bad the mental capacity to formulate ar:i intent to commit a crime. 
Although the medical officer testified that accused would have "trouble" in 
adhering t9 the right, the court was justified, upon all the evidence, in 
concluding that at the time of the commission of his offense, accused was· 
able both to distinguish right from wrong and adhere to the right. Its 
conclusion to that effect is implicit in the findings of guilty (MCM, 1928, 
par. 78a; Bull. JAG, December 1942, sec. 395 (44a); NA~O 2238, Payne). 

6. The charge sheet shows that accused is 25 years of age and was 
.inducted 12 December 1942. He had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were commit~ed during the trial. The 
Board of Review is of the· opinion that the record of trial is legali.y 
sufficient to support the .findings and the sentence. A sentence to death 
or imprisonment for life is mandatory upon conviction of murder under Article 
of War 92. Confinement in a penitentiary is authorized by Article of War 
42 for the offense of murder, recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than one year by Section 
454, Title l~, United States Code. · 
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. 
UNITED STATES 

v. 

Private DAVID_R.,POWE 

APO 512, U.S. Anrry, 
23 June 1945. 

PENINSULAR. BASE SECTION 

Trial by G.c.M., convened at 
Leghorn, Italy, 22 May 1945. 
Dishonorable discharge and 
confinement for life. 

(~J) 

(35 094 046), 3402d Quarter­
w;ster Truck Compi.ny, 27th 
Quartermaster Battalion. -

) 
) 
) 
) 
) 
) 
) 
) 

U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. · 

2. Accused was tried upon the ~ollowing Charge and Specification: 

• 
CHARGE: Violation of the 92d Article of War. 

Specification: In that Private David R. Powe, 340hl Quarter­
ma.Ster Truck Company, 27th Quartermaster Battalion 
(Mobile), did; near San Vincenzo, Italy, on or about 
3 April 1945, forcibly and feloniously, against her will, 
have carnal knowledge of Maria Tolomei. 

He pleade~ not guilty to and was found guilty of the Charge and Specification. 
Evidence was introduced of three previous convictions by summary courts­
martial, one for absenting himself from his camp and duties without proper 
authority in violation of Article of War 61, one for wrongfully leaving his 
vehicle unattended in violation of existing standing orders in violation of 
Article of War 96, and one for· breaking restriction in violation of Article 
of War 96. He was sentenced to be shot to death 1'fi th musketry. All members 
of the court present concurred in the .findings and the sentence•" The 
reviewing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. The confirming authority, the Commanding 
General, Mediterranean Theater of Operations, confirmed the sentence but 
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commuted it to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for the term of his natural 
life, designated the "United States" Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement and f.OI'Wflrded the record of trial for action · 
under Article of War .5~ • 

. J. · The evidence shows that on 3 April 1945, the 3402d Quartermaster 
Truck Company, of which accused was a member, was stationed north of 
Venturino, Italy, about three or four miles from San Vincenzo, Italy (R. 12, 
·13,26,29-33). .. . 

About ]JOO hours on 3 April, Maria Tolomei, 23 years of age, was riding 
a bicycle on "the white road" from Castagneto to Piombino, Italy, on her way 
to work. As she rode out of an opening in some woods about three or four 
kilometers from San Vincenzo, she saw accused standing by the·roadside. 
approximately ten meters away. He had a jacket in his arms, his shirt was 
"sticking out11 , and he was not wearing a hat. He started toward Maria and 
prevented her attempt to turn away. Maria asked accused what he wanted and 
to "please leave me go", to which accused replied 111 solo momento 1 • 1 only 
a minute"'. He threw his jacket to the ground and_ pulled the bicycle away 
from Maria. The bicycle was left lying on the road. He hit her with his 

·hands and she fell to the ground. Accused then seized Maria by the anns 
and dragged her across the road and a ditch into the "pines" three or four 
meters from the road. Maria screamed and scratched accused on the f'ace 
and neck with her i'ingernails and bit him on the neck. (R. 12-1.5,18,20, 
22-24,26) He threw her to the ground and while sitting on her stomach 
unbuttoned his trousers (R. 15,21). Maria tried to reason with accused. 
She told him that she lived near-by and asked "why didn't he come to my . 
house", which was not true, but was merely an effort to reach some people 
who would assist her. Accused ignored her pleas and she continued to 
struggle, and scratched accused with a pin. Accused tore off her skirt 
and drawers, pushed her to the ground,.put his hands on her mouth, nose 
and throat, and got on top of her. She felt "a pain and a terror" in her 
female organs of reproduction which was caused by his penis being inside 
her female organs. {R. 15,16,23) Maria had never had sexual intercourse . 
before (R. 18). While accused was on top of her, she 11lost all sense of 
everything". After accused had been on top of her f'or a short period of 
time he arose and started "getting ready" to leave. Endeavoring to prevent 
accused f'rom escaping unpunished, Maria tried to detain him by telling him 
that he should come back to her. He gave her a pen and an envelope on which 
to write her address. (R. 16,17 ,19) As Maria and accused were standing 
there talking two Italian men stopped at the place on the road where the 
bicycle and jacket were lying. Maria saw the men and yelled "'Help me, 
grab him r ", whereupon accused snatched the pen and envelope out of her hands, 
pushed her and ran away. Innnediately Maria went to the Italian men ·and, 
referring to accused, said that 11he had ruined her11 • (R. 17,25,26,28) She 
was wearing only one undergarment and was not wearing 11pants 11 • On her legs 
there were marks of blood. (R. 16,28) Maria ~s taken to an American camp 
and from there to the 99th Field Hospital, where she was examined by Captain 
Samuel Fox, Medical Corps, about 1700 hours on 3 April 1945 (R. 7,11,18). 
Captain Fox testif'ied that Maria was crying, her dress was wrinkled, and 
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her pulse was abnormally high. There were bruises about 'three-fourths of 
an inch in diameter on her forehead and chin and abrasions about the size of 
a United States 25-cent piece on both of her knees. There was a recent 
"laceration of the periphery of the vaginal opening" and "a perforation of 
a pre-existent lzymen, with blood in the vaginal opening". (R. 7,8) It 
was witness' opinion that the instrument causing the wound in the vagina -
was blunt, smooth, and small enough to enter the vagina and that penetra­
tion would be necessary in order to create such a wound (R. 9). About 1730 
hours on the same day Captain Fox also examined accused. Witness testified 
further that 

"Private Powe had abrasions and lacerations of a minor 
nature on the right side of his cheek, chin and neck, 
of a linear character". (R. 10) 

He was of the opinion that the instrument that caused accused's wounds 
"would be quite sharp and pointed". At. the time of the examination accused 
was dressed in "OD11 shirt and trousers. · Dirt was on the front of both 
garments. The tail of accused's shirt was banging out and he did not have 
a hat. Captai~ Fox sent accused to the lll.+th Station Hospital because he 
was not fully oriented. There was no indi,cation that accused was under 
the influence of alcohol. (R. 9-11). 

Accused, though restricted to the company·area, was absent from the 
area betvreen 1300 and 1600 hours on 3 April. He was seen in the area about 
1600 hours standing in the latrine. His shirt "was unbuttoned and outside 
his pants". He was not wearing a hat. or a field jacket and he had some 
scratches on his face. He acted peculiarly and did not recognize the acting 
first sergeant of the company. (R. 29-35) 

No evidence was presented by the defense and accused elected to remain 
silent ( R. 36) • 

4. It tlms appears from uncontradicted evidence that at the place and 
time alleged accused had unlawful carnal knowledge of Maria Tolomei, the 
woman named in the Specification, by force and without her consent. Upon 
encountering Maria riding a bicycle on a road, accused forced her off the 
bicycle, despite her attempts to evade him, struck her and knocked her to 
the ground. Accused then seized Maria and dragged her into the woods near 
the road. He threw her to the ground, tore off her clothes, put his hands 
on her mouth, nose and throat, and got ori top of her. Maria screamed and 
bit and scratched accused, who.unbuttoned his _trousers while sitting on her 
stomach. She then endeaiiored to reason with accused, and employed the 
stratagem of suggesting that accused take her to a near-by house where she 
lived. This was untrue but she hoped thereby to reach people who would 
assist her. Accused ignored the ruse, and Maria continued to resist him 
to the extent of her ability and scratched him with a pin. Accused over­
came Maria's resistance by force, and without her consent penetrated her 
vagina with h:i.s penis, cau5ing her to suffer pain and terror. 

After accused had concluded his lustful assault, Maria endeavored to 
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detain him, and in ·furtherance thereof was 'writing her address on an 
envelope with a pen furnished by accused when two Italian men approached on 
the near-by road. She immediately called to them n' Help me, grab him'"· 
Thereupon accused took· his writing materials from her, pushed her and made 
his escape. This public outcry and plea for assistance at the first 
opportunity immediately after accused's sexual assault upon her tends to 
support the inference established by Maria's testimony that the intercourse 
was without her consent. After accused's escape she told the Italia.ris that 
accused had ruined her. Under the circumstances, Maria's denunciation of 
accused as her rapist, though made after he had departed the locus of the 
assault, corroborated her testimony relative to the c~rpus delicti of the . 
offense and was admissible as part of the res gestae. The objection by the 
defense to proof of her statement was without merit (MCM, 1928, par. 115b; 
CM 218643, Bright, 12 B.R. 163,112; CM 228891, Bull. JAG, January 1943, sec. 
395 (22); Wharton's Crim. Ev., Vol. 1, 11th Ed., sec. 520, pp. 823-829). 
Testimony as to the meager clothing worn by.Maria and her physical condition 
immediately ai'ter the assault was also admissible in establishment df the 
corpus delicti and in further corrobOration of her testimony of lack of 
consent (52 c:J., "Rape", secs. 97,98, pp. 1072,1073). 

The medical testimony substantiated Maria's testimony that she was a 
/virgin prior to the assault. The injuries to her sexual organs showed ' 

· forcible perforation of a pre-existent hymen, and support the inference 
that the penetration which necessarily caused them was of sexual nature. 
The medical testimony also corroborates Maria's testimony as to the fact 
of penetration. Maria's identification of accused as her assailant was 
unequivocal and uncontroverted.· This and the other circumstances in evidence 
justified the court in concluding that accused overcame Maria's. resistance 
and had sexual intercourse with her by force and without her consent (MCM, 
1928, par. l48b). The Board of Review is of the opin;ion that the findings 
o:f guilty·of rape are supported by the ev.i.dence. 

5. There was testimony that the alleged rape occurred on 3 April, 
about 1500 hours and that about 1600 hours accused was acting peculiarly 
and did not recognize the acting first sergeant of his company. About 1730 
hours on that day accused did not appear to be oriented and :for that reason 
a medical o.fficer·sent accused to the 114th Station Hospital. The diagnosis 
and disposition made of1accused at the hospital were not established. In 
weighing the evidence the court had before it other testimony showing .that 
accused will.f'ully and deliberately assaulted Maria, forcibly overpowered 
her desperate efforts to resist, and had sexual intercourse with her without 
her consent. After the act he furnished her w:i. th pen and paper in order 
to obtain her address so that he could see her again thereafter. When some 
men approached he snatched the pen and paper from her and ran away. There 
was no evidence of insanity and the presumption of sanity contemplated in 
paragraphs 63 and ll2a, Manual for Courts-Martial, 1928, was operative. 
The court by reason of this presumption was empowered to adjudicate the 
extent to which the burden of inquiring into the mental condition of accused 
was imPosed upon it (CM 193543, Kazmaier, Dig. Op. JAG, 1912-40, sec. 395 
(36), p. 227). The apparent determination by the court t~t further inquiry 
was not necessary was justified. The court was also warranted in concluding 
.from all the evidence that at the time' of the commission of his offense 
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!2.4?) 
accused was.- able both to distinguish right from wrong and adhere to the 
right. That conclusion is implicit. in the findings of guilty (MGM, 1928, 
par. 78a; CM 225837, Bull. JAG, December 1942, sec. 395 (44a); MTO 7034, 
Bro1VI1; NATO 2238, Payne). 

6. The charge sheet shows that accused is 22 years of age and was 
inducted 19 February 1943'. He had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Board' of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence. A sentence to death 
or imprisonment for life is mandatory upon a court-martial upon convic~ion 
of rape under Article of. War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense of 
a civil nature and so punishable by penitentiary confinement for more than 
one year by Section 2801, Title 22, Code of the District of Columbia. 

(on leave) , Judge Advocate. 

,~\. ·, 

~~~r;:::;_: ~=: :::::: 
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Branch Office of The Judge Advocate General 
With the 

Mediterranean Theater of Operations, U. S • .Anrry 

Board of Review 

MTO 7095 

UNITED STATES 

v. 

Private DAVID R~ POWE 
(35 094 046), 3402d Quarter­
master Truck Company, 27th 
Quartennaster Battalion. 

) 
·) 
) 
) 
) 
) 
) . ) 

APO 512, U. S. Army, 
23 Jurie 1945. 

PENINSULAR BASE SECTION 

Trial by G.C.M., convened at 
Leghorn, Italy, 22 May 1945. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

HOLDING by the BOARD OF REVTh1N 

Irion, Sessions and Remick, Judge Advocates. 

The record of trial in the case of the soldier named above has been 
examined by the Board of Review and held legally sufficient to support the 
sentence. 

Judge Advocate. 

Judge Advocate. 

~udge Advocate. 

MTO 7095 1st Ind. 
Branch Office of The Judge Advocate General, MTOUSA, APO 512, U. s. Army, 
23 June 1945. 

TO: Commanding General, MTOUSA, APO 512, U. S • .Anrry. 

1. In the case of Private David R. Powe (35 094 046), 3402d Quarter­
master Truck Company, 27th Quartennaster Battalion, attention is invited to 
the foregoing holding by the Board of Review that the record of trial is 
legally sufficient to support the sentence, which holding is hereby approved. 



1ITO 7095, 1st I~d. 
23 June 1945 {Continued). 

Under the 'provisions of Article of War 50!, you now have authority to order 
execution of the sentence. 

2. After publication of the general court-martial order in the case, 
nino copies thereof should be forwarded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the record in this case, 
please place the file number of the record in parenthesis at the end of the 
published order, as follows: 

{MTO 7095). 

Colonel, J.A.G.D. 
Acting Assistant Judge Advocate General 

(Sentence as commuted ordered executed. GCMO 96, mo, 16 Jul 1945) 
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Branch 0£.fice 0£ The Judge Advocate General 

. with the 
Mediterranean Theater 0£ Operations, u. s • . .A:rrrr:f 

Board of Review 

MTO 7160 

UNITED STATES. 

v. 

Private OLIVER BAKER, JR. 
(34 529 158), Company L1 
370th Infantry •Regiment.· 

) 
) 

~ 
) 
) 
) 
) 
) 

AP0.512, u. s. ~, 
3 July 1945. 

92D INFANTRY DIVISION 

Trial by G.c.:u:., convened at . · 
Rear Ec}lelon, 92d Infantry 
Division, 28 April 1945. · 
Dishonorable discharge and 
confinement for life. 
u. s. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOA."ID OF REVIEW' 

Irion, Sessions and Remick, Judge Advocates. 

/ 

Ci'l). 

1. ·The record of trial in the case of the soldier named above has been 
examined by. the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 
• I 

Specification: In that Private Oliver Baker, Jr. Company "L", 
.37oth Infantry Regiment, did, at Viareggio, Italy, on or 
.about 9 March 1945, with malice aforethought, willfuUy, 
deliberately, feloniously, unlawfully, and with premedita­

. ti on kill one Mario Lucchesi,, a human being by shooting 
him with a pistol. · 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
Evidence was introduced of one previous conviction by special court-martial . · 
for absence without leave in violation of Article of War 61. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due. or t.o 
became due, and confinement at hard labor for the term of his natural life, . 
three-fourths of the members of' the court present· concurring. The reviewing · 

. authority approved the sentence, designated the U. S. Penitentiary, Lewisburg, 
" .. 



(252) 

Pennsyl~a, as the place of confinement and forwarded the record of trial 
for action under Article of War 50!. 

J. The evidence shows that about 2030 hours 9 March 1945, Mario 
Lucchesi (deceased), his wife,Ostilia Lucchesi, and his mother, Adele Romiti, 
were at their home at 84 Via Virgilio, Viareggio, Italy. Lucchesi and his 
wife were in bed and his mother was outside the house looking for her small 
son. A colored soldier approached the mother and pointed a rifle (or pistol) 
at her. She asked the soldier ,why-he was pointing the weapon at her .and he 
replied "'Via, via, go away'"· (R. 5,10,11) The soldier continued to point' 
the·-weapon a'l! her and she become frightened and called Lucchesi, who came 
out ~o her. He tried \Ulsuccessfully to reason with the soldier •. With the 
weapon in his hand the soldier forced Lucchesi and his mother to walk to 
a section of the town "where no one was living". Lucchesi told the soldier 
"'Paesano it is not good to go in that area where no one is liv:l.ng"' where­
upon the ,soldier struck him oh the head with his helmet. The mother 
pleaded with the soldier not to force them to enter that area because it 
was mined, whereupon the soldier shot her in the left shoulder. She then 
ran ~oward her home calling for help and the soldier followed her. (R. 6, 
7,10,11) Lucchesi 1s wife was standing outside the house when his mother 
arrived. The two women entered the house through the back door. The soldier 
forced his way through the front door and they left the house. Shortly 
thereafter a shot was heard. (R. 7,8,11) 

Lucchesi•s wife ran back to the house and found her husband lying on 
the small steps leading to the door. The soldier was standing over him with· 
his weapon in. his hands• She begged him not to kill her husband and he 
seized her ann and tried to drag her away but she freed herself and returned 
to her husband's side~ .The soldier then fired another shot and she ran and 
hid in the grass. After searching unsuccessfully for her the soldier 
returned to the house. · (R. B,11-14) She then heard Lucchesi say '"No 
Paesano, do not murder m~' 11 and about five minutes later another shot was 
heard. The wife ran down the street in an attempt to .find her cousin and 
the mother also went for assistance. When the mother returned Lucchesi was 
dead •. (R. 8,9,12,13) 

.Lucchesi 1 s wife did not know the type of weapon the soldter bad but 
the mother thought it was a rifle (R. 5,12). 

About 2140 hours 9 Mar~h, Captain Robert E. Lee, Medical Corps, 317th 
Medical Battalion, went to 84 Via Virgilio,-Viareggio, Italy, and examined 
the body of Lucchesi. He testified that Lucchesi was dead and that "There 
was a gunsh9t wound that entered the forehead in midline and emerged at the 
base of the skull. There was another gunshot WO\Uld that went through the 
abdomen***"· Witness expressed the opinion that the immediate cause of 
death was the head wound and that the size of the weapon causing the 
injuries was "something less than a rifle". (R. 38) 

. About 2215 hours 9 March accused was apprehended by two military 
policemen approxi.ni..a.tely 150 yards from Lucchesi•s home. He stated that 
"he had been to a house drinking, got lost from his outfit, and didn't know 
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where it was" and asked to be carried to a doctor. It was the opinion of ' 
the military.policeman who apprehended accused that he had been dri.nld.ng·but 
was not drunk. Accused was able to get into a "jeep" without assistance.· 
The military policemen f'ound a ".foreign make" pistol.in accused's right ' 
rear pocket. Accused and the p~stol were turned over to Lieutenant Ralph 
W. Rhodes. (R. 17-19,25,37) Later that night at the Jl7th Medical Clearing 
Station. accused was staggering and talked incoherently. Lieutenant Rhodes · 
testified that in his opinion accused was "quite drunk" but was not so drunk 
that he did not know what he was doing. When told he was speaking to an 
officer accused replied "'Yes sir, I know it'"'• (R. 21-23) Accused also 
stated to Lieutenant Rhodes "'You are a Lieutenant arui"I am a Private•• 
(R. 35). About 2300 hours while he was under guard outside of the clearing 
station accused stated that 11 he had shot a Paesano"• Accused was at that 
time "sort of boisterous and. talking a lot". He walked normally, was not · 
staggering and was able.to get into a 11 jeep11 without assistance.· It was 
the opinion of. one "Witness that accused was.then in"the sobering-up stage" 
and "knew the nature o! his talk and his acts". (R •. 34-.36} 

The !ollow.lng mornin.g Lieutenant Rhodes· Wonned accused of his rights 
under the124th Article of War and asked him if.he des:i,.red, to make a state­
ment. Accused denied 8l'IY knowledge of' the crime.and also denied having 
.seen Lieutenant Rhodes the preceding night. About 1530 hours that day 
Lieutenant Rhodes read Article of War 24 to accused and again informed him 
·of' his rights under this Article of' War. He made the following voluntary 
statement which was introduced in evidence without objection: 

"About l40Q hours Dzy"Self and two more giJys who I don't 
know by name we went to a whore house and a little boy 
was selling 'grappa. ' We got a bottle so after we. got 
that bottle we decided to take a walk and come dOllll 
tonn. After we get in ·town we went to a man's house. 
We set down with him and his.family and we ate some of· 
his wife's birthday cake, and we bought some vino. We 
bought quite a bit, over two gallons of. the stuff'. We 
just set up and talked and set there quite a w:bile, and 
talked so I decided I'd go'back into the camp. I 
started back into the.camp. I got lost and I seen a 
man and I goes up to where he.was at and I wanted to· 
buy me another bottle to take back into .camp with me. 
He told me where I might could get a bottle at. I goes · 
.on out to the house and I sees a man was in his· .t'ront 
yard right in the door. I asked him about getting some 

· 'Vino. . He told me he would give me a drink. I takes a 
drink and I tries to buy a bottle ~rom him. I didn!t 
have a bottle. He wanted me to put it in a bottle,. so 
I tried to get him to let me have one and he wouldn 1 t •. · 

' do it ~o l started on out of the yard cause he told me . 
to go 9 He called me and I told he wasn't no buono, no 
good. He started walking in behind me. I didn't go in · 
the house. I glanced around and I think he bad.something 
in bis band. I turns around and shoots him. I seen he . 
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has one of those old axes or something in his band • 
. After I. shot him I was going back to my camp and report 
it. I was picked up by the MP•s. I was brought here 
to Military Police Headquarters" (R. l9j20; Ex. A). 

Accused stated further that on the night of the homicide he »fired with" 
the weapon that was taken from him on that night by the military policemen 
(R. 21). . . . _ _ · 

The murder of Lucchesi was the only homicide-committed by a soldier 
which was reported to the military-police in Viareggio on 9 March (R. 19,21). 

The pistoi taken from accused, and the three expended nine millimeter 
cartridge cases whic:ti were found at the scene of the homicide, were intro-
duced .in evidence without objection (R. 17-20,25). · 

The pistol and the three cartridge cases were forwarded for ballistics 
examination to.the Criminal Investigations Division, Mediterranean Theater 
of Operations, United States Army (R. 19,21,24). Agent Charles M. Stewart, 
Criminal Investigations Division, a ballistics expert, fired three test 
cartridges from the pistol taken from accused. From a microscopic comparison 
of the cartridge cases found at the scene of the homicide and the test 
cartridge cases, he testified that in his opinion the evidence cartridges ·· 
and the t~st cartridges were fired from the same weapon. (R. 23-26) 

Accused testified that on the 8th or 9th of March ·he was transferred 
from the 36.5th Infantry to the 370th -Infantry rest area. For nine or ten -
days preceding the transfer he had been on the front lines where he had 
received heavy artillery fire and when he went to the rest area he was 
nervous and 11didn1tfeel so good". (R. 27) Accused remembered leaving the 
rest area on 9 March and going with some other soldiers to a hou8e of 
prostitution where they 

"met a kid and got some grappa. We left him there and 
goes to an Italian man's house and did quite a bit of 
drinking and had some of his wife 1 s birthday cake. We 
stayed there until pretty late before I left" (R. 28). 

-
Accused testified he also remambered starting back to camp but the next 
thing he remembered was waking up the next morning in the stockade. He did 
not remember shooting anyone, seeing Lieutenant Rhodes, or anything else 
that happened the preceding night. (R. 28-30,32) 

. Accused testified further that. on the morning of 10 March he was taken 
.to the office of Lieutenant Rhodes for the purpose of making a statement 
but that he did not make a statement at that time because he "didn't know 
any statement to make". He was then placed in a cell with other soldiers 
who told him it would be better for him if he mAde a statement. The· 
military polic~men had previously told him that he had shot someone and 
that they had his pistol, so he and the other soldiers "mapped up a_statement 
together *** called the MP and the MP took me back to the officen.- (R. 28-30) 
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,. C2ss) . 
After being warned of his rights under Article o! War_24 he made a voluntary 
statement (R. 20;27,29; Ex. A). He testified that that portion of the 
statement wherein he related that he had shot a man becau~e the man was 
following him with an axe in his hand was not true (R. 20,,32; Ex. A). About 
25 days after he made the first statement he made another voluntary state­
ment which was substantially the same as.his first one.· Accused testified 
that he made the statements because he "thought if I made out this statement 
it would be for my best, and then come in court and say I didn't know 
anything", and he also "thought if someone got after me with something and 
I defended myself, it would be self-defense". (R. 31-33) Accused testified 
further that 11 to a certain extent11 he would not deny that he,·shot Lucchesi 
because he (accused) was so drunk on the night of the homicide that he did 
not remember whether he shot him or not (R. 31). Acctrsed.testi£ied he owned 
a pistol similar to the one introduced in evidence, and that the military 
police took his pistol from him when they apprehended him the night of 9 
March. He had carried the pistol for some time and was keeping it for a· 
souvenier. He did not remember how many rounds of ammunition were in the 
weapon when he le£~ the rest area on 9 March. (R. 25,30,32) 

4. It thus appears from.prosecution's evidence, corroborated by the 
pre-trial statement and testimony of accused, that at the place and time 
alleged accused killed Mario Lucchesi, the person named in the Specification, 
by shooting him with a pistol. Shortly preceding the homicide accused 
appeared at the home of Lucchesi and, anned with a pistol or rifle, forced 
him and his mother to walk to a place where accused struck him on the head 
~th a helmet and shot his mother in the _shoulder. Lucchesi 1 s mother ran 
back to her home followed by accused. Shortly the:r,-eafter another shot was 
heard and Lucchesi was seen lying on the steps with his hand over· his 
stomach., .Accused was observed standing Qver Lucchesi with a weapon in his 
hand~ Lucchesi 1 s wife heard her husband pleading with accused not to murder 
him and then heard a shot. When the mother returned a few minutes later . 
Lucchesi was dead~ A medical officer who examined the body the night of 
the homicide, found a gunshot wound in the head and another in the abdomen. 
He expressed the opinion that the wound in the head was the immediate cause 
of death and that the size of the weapon employed was "something less than 
a rifle 11 • 

Although none of the witnesses who testified saw accused fire the fatal 
shot, it was- clearly established that immediately after a shot was heard 
Lucchesi was· seen lying on the ground and a soldier was.observed standing 
:>ver him with a weapon in his hand. Lucchesi was heard pleading w.i. th the 
soldier to spare.his life and immediately.thereafter another shot was heard. 
Shortly afterwards accused was apprehended approximately 150 yards from the 
scene of the homicide with a pistol in his right rear pocket. Later that 
night accused stated that he had shot a 11paesano11 • The following day after· 
being duly informed of his rights under the 24th Article of War, accused 
stated that the preceding night he had shot a man with the pistol which was 
taken frotn him by the military policemen. It was established by a ballistics 
expert that spent cartridge cases found at the sce~e of the homicide were 
fired from the pistol taken from accused when he was apprehended. No other 
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(256) . ..... . 
_ .... 

homicides by a· soldier were reported to the military police at Viareggio 
on the ·night of· 9 March. These facts, together with other circmnstances in· 
proof, establish accused as the.assailant of Lucchesi. The fact that one. 
witness though'!; the weapon used by accused was a rifle is immaterial.·· It 
was clearly established that the weapon from which accused fired the fatal 

~.shot was a pistol as alleged. · · 

There is e_vidence that. shortly prior to the commission of the homicide 
accused had been drinking. Accused testified that he was so drunk on the 

"night of the homicide that he could not deny that he shot Lucchesi because 
~l he r~membered was leaving his camp, going to a hoiise and drinking, and 
then waking up the next morning in the stockade. One witness testified 
that after accused was apprehended he was staggering, talked incoherently' 
and was "quite drunk". Two other witnesses who observed accused about the 
same time testified that he had been drinking but that he walked normally­
and was able to get into a 11 jeepli1fithout assistance. All thi-ee of the· 
witnesses were of the opinion that accused was not so drunk that he did not· 
),mow the nature of his acts. Accused's own testimony is the only ev.idence 
in the record that he was drunk at the actual time of tM cominission of the · 
offense~ The issue of intoxication was one of fact for determination by 
the court, which was clearly warranted in resolving the issue of drunkermess­
against accused (MCM, 1928, par. 126a; MTO 6869, Gregory). ·. 

Accused testified in effect that the pre-trial statement, which was 
··admitted in evidence without objection, was based upon what he had 'been told 

by military policemen and that he made the statement because the soldie~s 
in the cell with him advised him that it would be better. for him if he , 

·made a statement~· As a further motive for making the statement he testified 
. he thought that it would be to his advantage to make one and then to come 
into court and to deny knowing anything. The admission of accused on the 
night of the homicide that he had shot a man and.the fact. that spent 
cartridge cases fired from the pistol taken from accused that night were 
found at the scene of the.homicide tend to corroborate the major portion of 
the pre-trial statement. The pre-trial statement of accused was admitted 
in evidence without objection. There was no error in its admission. 

Accused in the pre-trial statement asserted that he shot a.man because 
the man had an axe and was following him. At the trial, however,· accused 
testified specifically tha. t this part of his statement was not true and was·. 
made solely for the purpose of establishing a plea of self-defense. No · 
evidence of self-defense was offered at the trial and the circumstances in 
evidenc~ defiriitely establish accused as the aggressor and preclude an;r 
theory of self-defense. · 

There is ample competent evidence warranting the court in ~onclud:i.ng 
that accused willfully and deliberately shot·Lucchesi with a pistol while· 
the latter was lying on the steps begging accused not· to murder him. Malice · 
aforethought may be inferred from accused's deliberate, wanton, cold~blooded 
use of a deadly weapon in a deadly manner. The homicide was without legal 
provocation,· justification. or excuse. Accused was properly found guilty o! 
murder as charged (MCM, 1928, par. 148a). · · , . .· . . · 

. '· 



5. The charge sheet shows that accused is 25 years of age and was 
inducted 8 February 1943. He had no prior service. 

6. The coi.irt was legally constituted., No errors injuriously affecting 
the substan-+;.ial rights of accused were comm:i. tted during the trial.- The 
Board of Review is of. the opinion that the record of trial is legally 
sufficient to support the findings and sentence. A sentence to death or 
imprisonment for life is mandatory upon conviction of murder under Article 
of War 92. Confinement in a penitentiary is authorized by Article of War 
42 for the offense of murder, recognized as an offense of a civil nature 
and so punishable by penitentiary confinement for more than one year by 
Section 454, 'Title 18, United States Code. · 

Judge Advocate. 

Judge Advocate. 

(on leave) , Judge Advocate. 
~~--~~---~~~~~ 
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Braneh Office of The Judge Advocate General 
with the. 

Mediterranean Theater of Operations; U. S. Army . 
I . 

,. 

.APO 512 , U •. S ~ Army 
25 Julyl945 

Board of Review 

LiTO 7141 

U N I T E D S T A T E S 

v. 

I . 

_I.· 

92D INFANTRY DIVISION 

Trial by G .c .1!., convened at 
Rear Echelon, 92d Infantry 
Division, 25 May 1945. · 

(~s9) 

Fri vates First Class SAM J. 
ADA.'.:s (34 841 272), and JOHNNIE 
R. HILL (34 301 397), both of 
Company E, 370th Infantry 
Regiment. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

As to each accused: Dishonorable 
discharge, suspended, and con­
i'inement for 20 years. 
MTOUSA Disciplinary Training 
Center. · 

HOLDn.TG by the BOARD OF RE.'VIEi'f 

Sargent, Irion and Remick, Judge Advocates. 
. . 

1. The .record of trial in the case of the soldiers named above, having 
been examined in the Branch Office of The Judge Advocate General, MTOUSA, 
and there found legally insufficient to support the findings and sentences, 
has been examined by the Board of Review and held to be legally sufi'icient 
to support the findings and sentences •. 

2. Accused were 'tried in common upon the following ~eparate C~rges 
and Specifications: 

ADAMS 

CHARGE: Violation of the 75th Article of 1.Var~ 

Snecification: In that Private First Class Sam J. Adams, 
~ Company "E", 370th Infantry, did, at Strettoia, Italy, 

on or about 6 .April 1945, misbehave himself before the 
enemy, by failing to return to his unit which was then 
engaged wi. th the . enemy, after having been ordered to 
do so by Captain Raymond A. Zobel. -



(~O) 

HILL 

CHARGE:· Violation of the 75th Article of 11ar. 

Specification: In that Private First Class Johrmie R. Hill, 
Company 11E11 , 370th Infantry, did, at Strettoia, Italy, 
on or about 6 April 1945, misbehave himself before the 
enemy, by failing to return to his unit which was then 
engaged with the enemy, after having been ordered to do 

.. so ~y Captain Raymond A: Zobel. 

Each accused pleaded not guilty to and was found guilty of the ·charge and 
Specification pertaining to him. No evidence of previous . convictions was 
introduced as to either accused. Each accused was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to becor.ie due, and 
confinement at hard labor for 40 years, three-fourths of the members·of·the 
court present concurring. As to each accused the reviewing authority approved 
the sentence, reduced the period of confinement to 20 years, ordere:! execu­
tion of the sentence as thus modified but suspended execution of the dishonor­
able discharge until the soldieris release from confinement, and designated 
the lli'TOUSA Disciplinary Training Center as the place of confinement. The 
proceedings were published in General Court-Kartial Orders No. 190 (Hill) and 
191 (Adams), Headquarters 92d Infantry Division, 12 June 1945. 

3. The evidence shows that on the morning of 6 April 1945 the first 
platoon of Company E, 370th Infantry Regiment, of which both accused were 
members, was located in a defensive position on Hill Yin the vicinity of 
Forte dei lJarmi, Italy. Accused were present with their platoon. · The enemy 
was located on Hill Z about 600 yards away. The platoon received enemy fire 
from artillery, mortars and small arms and was alerted to move out for a 
further attack against the enemy. Both accused were informed by their platoon 
sergeant that the platoon would endeavor to move through the 1st Battalion 

.and continue the attack. The platoon moved out from Hill Y after 1700 hours. 
About 1700 hours on that date both accused were found to be absent from their 
pl~toon. They did not have permission to be absent. (R. 6-8) · 

Technical Sergeant Robert E. Bazemore, Headquarters Company, Battaiion 
Sergeant Major, 2d Battalion, 370th Infantry, testified that about 1830 hours 
on 6 April accused were brought to the battalion command post by military 
police. Bazemore asked accused. i'That they were doing .there. They replied that 
they had been to the aid station and, upon leaving, had been picked up by the 
mill tary police and "brought to battalion". (R. 8 ,9) Bazemore testified as 
follows: 

"Q And what did.you tell them? 
A I told them I had to send them back to their company. 

Q And then what did they say to you? 
A One of them said 'Sergeant I cannot go back on the Hill•. 
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Q Can you tell me which orie of those individuals that you 
just touched told you that? 

A No, sir. 
I . 

Q Did the other individual say anything? 
A No, sir; he did not say anything. 

Q Did you say anything further to them? 
A No, sir; after they told me that they could not go back 

up on the hill I called the adjutant" (R. 9), 

"Q Did you order these men back to their Compani? 
A. Yes, sir. 

Q Will you repeat for the court and the record just what 
· order you gave these men? ' 

A. I just told them that I had to send them .back up to their 
company, sir.· · 

. Q No, . I do not mean that, I mean tell me i.n your own worcis 
just what you told the men~ . · · · 

A.. I told them that they would have to go back to their· 
company, sir. 

-

Q How did you tell them - ? 
A I told them to go back to their company, sir." 

"Q What were the orders, as near as you can remember, that 
ycu gave to these men? · 

A I told them that I would have to send .them back to their · 
company, sir. 

Q What did they say to you then? . . . , . 
A One of them said that he could not go back up on the hill. 

Q Did the men understand your order? 
A Yes, sir. · 

Q How do you know? 
A Because I asked .them. 

' . 
Q You asked them what? . 

(261) 
~ 

.· . 

A I asked them they understand that they had to go back upon · 
the hill.· · ... ... \ .. 

·Q· · ·And what did they say? 
A. They sai~ that they ~ould not· go back. 

- 3 -
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~2) 
Q And that i~ what they said? 
A Yes, sir. 11 (R. 11) 

• Bazemore testified further that he then called Captain Raymond A. Zobel, 
the adjutant, who caine and asked each accused what he was doing there •. 
Bazemore testified further that Captain Zobel told accused that he "would 
have to send them back to their company". One accused (witness did not 
recall whl.ch one) stated to Captain Zobel that."he would have to go to the 
guard house because he could not go back upon the hill". The other accused 
remained silent. Captain Zobel then asked both accused if they knew that 
leaving their company and not going back was a court-martial offense and. 
that 11 they could be court-martialed for refusing to go back". Accused then 
11said that they understood". Captain Zobel thereupon placed both accused 
in arrest and innnediately sent them to the stockade. (R. 9,10,12) 

On cross-examination the battalion sergeant major testified in part as 
follows: · 

. "Q Was there any time lapse between the time that 
the accused made their statements to the Captain 
and the time that he told 'you to place them under 
guard and send them to the stockade? 

A No, sir. 

, Q Were the men given a chance to change their minds 
before being sent to the stockade? 

A Not after that, sir. 

Q Were the men confined? 
A Yes, sir" (R. 12). 

Each accused elected to remain silent and no evidence was introduced by 
the defense (R.· 13). 

4. Two questions are presented for consideration': (1) Did Captain 
Zobel order each accused to return to his unit, as alleged? (2) Did each 
accused fail to return to his unit after having been ordered to do so by. 
Captain Zobel, as alleged? 

(1) Although accused are not charged with willfully disobeying the 
order of a superior officer in violation of Article of War 64, the following 
statement in the Manual for Courts-Martial with reference to the word 11order11 

as used in that Article, appears to be pertinent considering the allegations 
: . in the instant case: 

. "The form of an order is immaterial, as is the method by 
whicnTI: rs traiiS'iiiITtea to the accusea, out"-:che commumca­
tion must amount to an oroerand the accused must kriow 
that: IT'Ts from bIS superiOr officer" (par. 134b, p. 149) 
(Underscoring supplied). · 

- 4 -· 



,. 
' (2t>J) 

Although the statement _by Captain Zobel that he "would have to send them· 
back to their company" was not couched in the usual language of ?- direct 
order, the circumstances in evidence clearly show not only that ~his state­
ment was intended by the officer to be. a direct order but also that it was 
so understood by each accused. Both accused were found to be Unauthorizedly 
absent from their platoon.about 1700 hours, at which time the unit was about 
to move out in an attack. Both had been informed of the impending attack. 
Both were apprehe~ded at the aid station and brought to the battalion com.~and 
post. Bazemore testified in part that he told accused 11 to go back to their 
company" and that they replied 11 they could not go back". When ·capt•ain Zobel 
arrived he told accused he 11would have to· send them back to their. company". 
He then asked accused if they knew that leaving their company and not going 
back was a court-martial offense and 11 that they could be court-martialed for 
refusing to go back11 • Accused then 11 said tney understood". (Underscoring 
supplied):-- - - -- --. 

In the opinion of the Board of Review the last quoted statement made by 
each accused to Captain Zobel, considered in light of the course of conduct 
previously pursued by each, clearly indicated tbat each accused fully under­
stood that he was refusing to obey an actual order to return to his unit, and 
amounted to a declaration that he would persist in that refusal. 

{2) The only other question presented is whether the act of Captain Zobel 
in pla~ing accused in confinement prevented them from cornplyin&with the 
order to return to their unit. The question must be answered in the negative. 
Accused were not confined until each had definitely stated that he understood 
he "could be court-martialed for refusing to go back11 • Following this ad!nis-. · 
sion neither made any statement or movement indicating an intention to return. 
Further, their entire ·previous conduct indicated that they had no intention 
to return to their Unit. It ~s well recognized that when an accused is 
ordered to perform some act which will necessarily involve a lapse of time, 
such as to report at a designated place at a specific time, or within a 
certain period, he can not be legally convicted of failing to obey the order, 
even though he declares his intention not to obey it at 'the time it is given, 
unless sufficient time for compliance is allowed. In the instant case, 
however, when Captain Zobel. o·rdered each accused to return to his unit, 
accused were then and there under a duty to start innnediately to join their 
organization. It would approach absurdity to maintain, under the circwnstances 
of this case, that after accused stated they understood they could be court-~. 
martialed for refusiug to go back, Captain Zobel should have allowed any 
definite period of time to elapse before accused were placed inconfihement. 
When accused failed to take any action whatsoever-toward effecting their .return 
after receipt of the order, they thereby failed to return as ordered. 

5. For the reasons stated, the Board of Review holds the record of trial 
legally sufficient to support the findings of guilty and the s.entences. 

(sick)_~, 

Advocate. 

Judge Advocate. 

Judge Advocate. 
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v. 

Private FREDERICK F. GREY 
(35 263 223), Antitank Company, 
362d Infantry. 
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APO 512, U. s. Army, 
5 July 1945. 

91ST WFANTRY DIVISION 

Trial by G.C.M., convened at 
Cormons, Italy, 13 June 1945. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

REVThW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
' examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private Frederick F. Grey, Anti-Tank, 
Company, 362d Infantry, did, .in the vicinity of Palmanova, 
Italy, on or about 20 May 1945, forcibly and feloniously, 
against her will, have carnal knowledge of Mrs. Evelina 
Nardini. 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or· to become 
due, and confinement at hard labor for the term of his natural life, three- · 
·fourths of the members of the court present concurring. The reViewing 
authority approved the sentence, designated the 11Uni ted Statesn. Penitentiary, 
Lewisburg, Penr..sylvania, as the place of confinement and forwarded the record 
of trl~ for action under Article of War 5~. · . · 
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3. The evidence shows that on 20 May 1945, Mrs. Evelina Nardini 
lived in the old fortifications o.f,Palmanova, Italy, about one-half mile 
from'that c.ity, with her h~sband,-her six~year old son Angelo Nardini, and 

- four stepchildren including fifteen-year old Cesare (R. 6,7,11,12,24,25,33). 
Evelina first saw accused, a member of Antitfillk Company, 362d Infantry, 
about 16oo or 1700 hours, 20 May. She was in her home and accused was out-. 
side with her husband. (R. 6,12,35) Accused asked,her to come to the 
window to give him a. bag with which to buy groceries (R. 12). 'EVelina 
stepped back from the window. She testified that he wanted her to give him 
her hand so that he could come upstairs. She did not desire accused to 
come upstairs and did not assist him because she saw him winking his eye 
and making signs toward the bed. She also observed that accused was'unable 
to maintain his equilibrium, was "weaving to and fro", and was "very drunk". 
(R. 12,13,20,21,26) Her husband apparently departed leaving Evelina alone 
i~ the house (R. 13,23). Accused then mounted a ladder, through a hole in 
the second floor, into Evelina's home (R. 13,25,26). The only other means 
of entrance was a dark, narrow stone sta:i,rcase (R. 7). Accused was "very 
drunk", his eyes were affected and he was unsteady. He asked for wine and 
eggs, but althQugh she had wine Evelina gave him none because accused made 
signs and winked at her. (R. 19-21,25}' He again made signs toward the bed, 
took hold of Evelina's clothes and jerked.her toward the bed (R. 13,20,26). 
Accused then emptied a bottle of oil and refilled the bottle with wine. 
Evelina jumped to the first floor through the hole by which accused had 
gained entrance, injuring her side and 11 flank.11 • (R. 7,13,20,23,25,27) She 
was "very scared" and "understood that he was more than drunk" (R. 13,20, 
21,27). Crying out 11Cesare11 and 11Angelo11 she ran toward her son and Cesare 
who were about 50 meters away.' Her injury impeded her running. (R. 13) 
Accused .followed and overtook her. He walked and ran with her, and continu­
ally tried to pull her back. (R. 13,21,24,27-29} It was then approximately 
1730 or 1800 hours (R. 24). He told her in Italian that 11he was an American, 
very strong, 25 years old" (R. 21}. The cliildren called to her 11 •Wbat do 
you want? "''" but as accused was doing nothing at the time she told them 
nothing was happening but to watch her (R. 28). Accused pulled her ears and 
earrings saying that the latter were iron and he wanted to give her gold (R. 
lJ). His pants were open. He put his hands on his penis . and said something 
Evelina could not understand. Evelina pushed him away when he grabbed her 
arms, and endeavored to calm him. He then grabbed her again by the back, 
with one hand over her mouth, and threw her to the ground. She tried to · 

·shout but was not able to do so. She escaped and started to run. Angelo· 
called to Evelina, '"come up here'"· Accused caught her by the leg and 
again threw her to the ground. (R. 14,15,18,24,29) He held her by the 
throat, and with his his chest on hers, "with his right hand he worked up . 
underneath". Evelina· had been in her menstrual period for two days. (R. 
JJ.~,22,28,29,33,35) Angelo and Cesare approached and Cesare caught accused 
by the leg. Accused kicked Cesare, slapped .Angelo, caught him.by the neck 
and threw him do"Vm, whereupon the two boys ran "back yelling for help11 • 

(R. 12-14,29,30,34) Accused hit Evelina on the leg, scratched her and 
struck her on the face with a rock (R. 16,22). Evelina resisted and struck 
him but he tore off her underwear, rolled up her skirt and put it over her 
mouth. 1"'velina testified variously that accused then 11put it up into me", , 
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"accomodated himself on top of me 11 , "He came into me. He 'fucked me", "He •, 
came into my nature". She also testified that accused's penis was "more or . 
less hq.rd11 , 111 felt it. It went in a little bit, but not entirely into the 
uterus". She felt as if she fainted but did not entir~ly lose consciousness. 
She did not consent to his actions and did not know whether or not he had 
an emission. (R. 14-16,18,24,35; Ex.·A) Evelina further testified that he 
inserted his penis in her vagina, 11but not very deep because we were con­
tinually wrestling" (R. 54,55). Evelina then liberated herself and accused 
ran away (R. 15,16,29,34). Evelina and her son then ran to the nearest house 
several hundred yards away (R. 7,16,23,24,30,34). They were admitted to the 
house by Mrs. Pia Durli, a woman Evelina had never seen before. Pia. observed 
that Evelina was hysterical, crying and "trembling all >Ver". She had her 
underwear in her hands, her hair was "mussed", her .. face· was scratched and 
she was bleeding from her mouth and nose. Pia gave her water and coffee. 
Evelina told Pia that she had been attacked by an American soldier and 
recounted in broken words what had happened, exhibiting her undergarments 
and the injury to her leg~ Evelina told Pia that the soldier "did not 
complete the act". Evelina·testified that she told Pia she had been attacked 
by an .American ~oldier who tried to do her some harm, but "held back" and 
did not tell Pia everything because 11she did not want to get into a scandal". 
Blood was flowing down Evelina's leg. She told Pia of her menstruation, that 
she was afraid 11 to go back" and needed hospitalization. (R. 18-20,31,32) · 
Evelina desired to be taken to the home of Joseph Tessarolo, a friend of her 
husband's (R. 16). Seeing that Evelina was not improving and was about to 
faint, Pia assisted her, as she was unable to walk, .to Tessarolo 1 s home. 
Tess'arolo took Evelina to a civilian hospital in a wagon, Pia following on 
a bicycle. (R. 16,17,32,33) Pia testified that she requested a physician 
to disinfect Evelina but Evelina told the doctor, "'Internally it is not 
necessary because I know that the ~ct was not completed'" (R. 33): Evelina 
also testified that she told some officers at the hospital that she told 
Pia that she did not know whether or not she had intercourse with the soldier 
because 11I did not have the courage to say it. For me it is a great deal 
of sh:une 11 (R. 19). About 1400 hours on 21 May, a medical officer witnessed 
a pelvic examination of Evelina by a civilian doctor. The left side of her 
face was scratched and she had a contusion on her left thigh. There was no 
evidence of recent traumatism to the genitalia. (R. e-11) 

The.investigation officer testified that he saw accused four times (R. 
35). The day' after the alleged offense he explained Article of War 24 to 
accused... Accused denied any lmowledge of having had improper .relations with 
Evelina. (R. 36,41) He t~aced the route he had taken the day of the assault, 
and stated that an old woman gave him wine and eggs. Thereafter three 
excited Italians met him on the road and turned him over to two sergeants. 
At that time he did not know what was the matter. (R. 38) Upon being told 
that Evelina's assailant was missing an eye tooth accused admitted that he 
was missing an eye tooth. Two days later the investigating officer took 
accused and four other enlisted men to the vicinity of.Evelina's home where 
her 15-year old ~on identified accused. Accused did not recognize the boy 
or the locality. (R. 37) Two days thereafter accused was again returned to 
the same vicinity and on this occasion Evelina· identified him as her 
assailarit. Accused denied having seen her before. Ther"eafter when seen in .. 
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the stockade accused denied knowing anything of the matter •. Once again 
accused was taken to Evelina's home and on this occasion he remembered 
Evelina and recognized her son. In a subsequent conversation with the 
investigating officer accused changed his story and admitted that he had 
tried to have intercourse with Evelina, but stated he was so drunk "he didn't 
lmow exactly whether he did or did not 11 • Accused denied ever having been· 
inside Eve~na's home. (R. 37-39) Accused cross-examined Evelina in the 
presence of the investigating of.fl.~er, asking her if she left her home with 
him willingly, to which she said 111 no 111 • He also asked her if she lay down 
on the ground willingly with hiJ1l and she re.'?onded 11no, she fought him off". 
(R. 41) . 

Accused.testified that on the evening of 20May1945: 

11I got a pass with Private Holbrooks and Brewer to the 
town of Palmanova where we went to get some cognac. · 
On the way back we met three girls who invited us into 
their house for dinner. After dinrier the girls left · 
and we .fl.nished drinking the cognac. We went out and 
got two bottles of grappa and went back to that place. 
On the way back we met Sergeants Brown and Thornton up 
the road a piece. I went up the road a little ways and 
went into a lady's house and she gave me two eggs. She 
fried the two eggs for me and I ate them and thanked 
her for them and went onto the road on the way back. 
So this woman was by the house and she grinned at me 
and I walked up to her and spoke to her-and she started 
to walk with me down the path., We stopped and she 
asked me what I was and I told her I was an American 
soldier. I put my hand on her cheek and put my ann 
around her. Then she laid down and rolled over and 
I laid down and rolled over, and I 'got up-,and went back 
and I met Sergeant Blakeslee who took me to the British 
who had me locked up until the lieutenant ~ame after 
me" (R. 43). 

'. 

He furthe~ testified that he had been in the army over three years, had 
never.before been in trouble and did not have intercourse with Evelina 
because he was too drunk (R. 43). Accused and his two companions bought 
and drank two quarts of cognac and two quarts of grappa in town thE! after- · 
noon of 20 May (R. 47,50). Accused walked back toward camp on the road by 
the forti.fl.cations. He saw Cesare standing on a bank but did not see 
Angelo. He saw Evelina standing by a fence near a house about SO feet from 
the road. Evelina "grinned" at him, accused left the road, approached her 
and said, "' Grindato "', which means that "you want to have intercourse with 
the woman". Evelina walked toward him and they went down a lane together. 
They did not go to the house, but stopped on the lane where Evelina asked 
accused if he was English or American. They then went down a path by a 
bank and accused put his arm around Evelina and laid her on the ground. 
Evelina rolled over and accused rolled over. He did not knovt whether or 
not she removed her pa:nts, or whether her dress was pulled up• The buttons 
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on accused's trousers were unbuttoned but 'he did not remember if his penis 
was exposed. He testified he intended to have intercourse with Evelina. 
Accused then arose and walked to the main road. (R. 43-47,49) The incident 
occurred at 1600 or 1730 hours (R. 50). Accused testified further that both 
of them were willing to indulge in intercourse, that he tried but did not 
have intercourse with Evelina because he was too drunk:(R. 43,46,49). He 
did not kick Cesare and did not scratch or choke Evelina (R. 46,47). When 
Cesare identified accused at the investigating officer's request, accused 
did not remember him, and did not admit knowing Evelina because he was -
"scared and nervous" (R. 47,48). He denied telling anyone that Evelina had 
intercourse with him willingly, denied having raped her, having thrown her 
to the ground or having kicked, choked, scratched or struck her (R. 48,49). 
'When asked if the incidents were "pretty hazy" in his mind, accused testified 
11When I am drinking I get so drunk11 (R. 50). Accused also testified that 
he did not have a 11 gun11 (R. 51). 

Technical Sergeant William D. Woodall, a member of accused's organization, 
testified for the defense that accused came to the Antitank Company in June 
1944. Witness had been with the organization since that time. Accused had 
been w.i th witness' platoon "all through combat", and had missed no combat 
time to witness' knowledge. Accused had been· a good soldier for witness, 
and had not been in any trouble. (R. 51) 

Joseph Tessarolo testified in rebuttal for the prosecution that he had 
known ·Evelina for three and a half to four years and had known her husband 
for about six years. He testified further that Evelina's general reputation 
for truth, veracity, and chastity in the community in which she li'ved was 
good, that she was a "very serious woman", "Serious and honest". (R. 53 ,54) 

4. It thus appears from the evidence that at the place and time 
alleged accused had unlawful carnal knowledge of Evelina Nardini,· the woman 
named in the Specification, by force and without her consent. Accused 
entered Evelir...a's home through a hole by means of a ladder and by gestures 
and taking hold of her clothes, indicated a desire to have sexual inter­
course. with her. She made her escape by jumping through the hole and 
injured herself in the jump, which injury retarded her in limning. Accused 
followed and overtook her. Despite her resistance, attempts to dissuade 
him from his evident purpose and her cries for help, he attacked her and 
forcibly thr~w her to the ground. Holding his hand over her mouth, accused 
endeavored to have intercourse with her and physically repulsed Evelina's 
yo'-l!lg so~ and stepson when they sought to intervene, whereupon the boys ran. 
fo~ hel9. Evelina escaped again, but accused caught her, again threw her 
to the gro1.LDd, and struck and scratched her. He tore off her underwear, 
rolled up her skirt and placed it over her mouth, and inserted his penis 
partially into her vagina, despite the fact that she had been in her 
menstrual period for two days. Evelina continued to struggle and· again 
mada her escape. Joining her young son, she made her way with him to the 
nearest. house:, to which she was admitted by Pia Durli. 

Evelina told Pia that she h:i.tl been attacked by a 25-year old American 
soldier who attempted to hann her, but that "he did not complete the act". 
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Evelina was hysterical and disheveled, and was carrying her underwear in 
her hands. Her face and mouth were bleeding and blood from her menstrual 
now was visible on her legs. Evelina's statements to Pia fell short of 
asserting affirmatively that she had been subjected to a completed, 
forceful, involuntary act of sexual intercourse. She justified her limited 
story by her assignment as reasons therefor the presence of her child and 
her fear of a scandal when talking to Pia, and the shame involved when 

· talking to officers at the hospital. Her ~tatement that she bad been 
attacked, how·ever, was in itself a prompt complaint, under the circumstances, 
that the attack upon her was sexual in nature, and supported the inference 
that there had been penetration. Her statement that the act had.not been 
completed corroborated her testimony that penetration was partial and the 
inference that accused did not have an emission, but did not tend to show 
that there was no penetration at all. The complaint likewise supported the 
inference that the partially completed coitus was without her consent. 
Though not made in accused's presence the complaint came shortly after the 
assault and, under the circumstances, at the first place and opportunity 
available to Evelina. Proof of the complaint was admissible in corrobora­
tion of Evelina's testimony relative to the corpus delicti of the offense 
and as part of the res gestae (hlCM, 1928, par. 115b; CM 218643, Bright·, 12'· 
B.R. 103,112; CM 228891, Bull. JAn, January 19.43, sec. 395 (22); Wharton's 
Crim. Ev., Vol. 1, llth Ed., sec. 520, pp. 823-829). Pia's testimony as to 
the disheveled and damaged condition of Evelina's clothing and pel1Son, as 
well as her state of excitement and hysteria, shortly after the assault, 
was also admissible in establishment of the corpus delicti and in further 
corroboration of Evelina's testimony of her lack.of consent (52 C.J., "Ra.pen,· 
secs •. 97,98, pp. 1072,1073). 

Testimony was volunteered at the trial by Pia, without objection, to· 
the effect that at the hospital Evelina told the attending pJ:wsician that 
internal disinfection of her body was unnecessary as the act had not been 
completed. If admissible, that statement tended only to corroborate 
Evelina's testimony at the trial that' penetration was partial and her 
testimony establishing the inference that accused did not have an emission •. 
.An emission is not an essential element of the offense charged (MCM, 1928, 
par. 148b). The initial complaint had already been made, and the statement · 
at the hospital cannot be construed as part thereof. Since it bore upon a 
matter which is not of essential importance, the admission of the testimony 
was not prejudicial to the substantial rights of accused. It was in fact 
favorable to accused. . - · 

The testimony and pre-trial statements of accused substantiated 
Evelina's testimony to the extent that there was an encounter of sexual 
nature between them. The testimony of accused and Evelina was in accord on 
the point that accused was drunk at the:time of the assault. Drunkenness 
is not a defense to the offense of rape (MCM, 1928, pars. 126b,l48b; 52 C.J., · 
"Rape11, sec. 51, p. 1038; 22 C.J.s., 11Criininal Law11 , sec. 66, pp. 130,131). · · 
So far as accused's condition of intoxication may have related to his · 
impotence, and therefore his physical inability to commit so much of the 
pJ:wsical act of intercourse as is necessary to constitute rape, his assertion 
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(271) 
o.t.: his drunkermes~ ran princip~ly to lapse of memory of the events which 
all~gedly occurred. His testimony does suggest, however, tr.at he was too 
drurik: to perform the sexual act. Evelina's testimony that •his penis was 
"more or less hard", and that it penetrated her, though not completely, posed 
an issue of fact which the court was justified in reGolving against accused 
(52 c.J., "Rape", sec. 51, p. 1038; sec. 102, p. 1075). 

Accused's denial in his testilnony and pre-trial statements that an act 
of intercourse occurred, although both parties were willing, and his testimony 
that Evelina voluntarily lay on the ground and "rolled over", was in direct 
coni1ict with her testim6ny that accused penetrated her person sexually by 
force and without her consent. The issue of consent thµs being presented, 
the rebuttal testimony of Joseph Tessarolo to establish Evelina's reputation 
for chastity was material and admissible on that question and as to the 
probability of her story (Wb.arton's Crim. Law, Vol. 1, 12th &i., sec. 732, 
p. 993). Evelina's testimony tbat there was a penetration, though not a 
complete one, was positive, affirmative and repeated. Any penetration, 
however slight, is ~ufficient carnal knowledge. There was ample basis for 
the court to conclude that penetration did occur. Her testimony as to the 
physical injuries she received were amply corroborated by the medical testi­
_mony and that of Pia and Cesare. The latter's testimony as an eyewitness 
of part of accused's attack upon her support the inferenaes that there was 
a penetration by force, without her consent a.11d despite her resistance, 
protests and cries for help. From all the circwnstances in evidence, the 
court was warranted in concluding that accused had carnal knowledge of · 
Evelina by force and without her consent (MCM, 1928, par~ 148b). The Board 
of Review is of the opinion that the evidence supports the findings of 
guilty of rape. 

5. The record shows that a~er testimony by prosecution witnesses, 
the court recessed and on its own motion convened at the locus of the assault. 
The persormel of the court, the personnel of the prosecution and defense, 
the accused, the reporter and the prosecutrix were present. The prosecutrix 

· was interrogated by the prosecution and members of the court, and repeated 
the incidents connected with the assault, pointing out where they occurred. 
There was no material variance between the testimony of prosecutrix in the 
court.room and at the "view11 • There was no objection by the defense to such 
questioning, and defense counsel did not request the right of cross-examination. 
The practice oi' "viewing the p:;-emises" by a military court is authorized · 
procedure (AW.31). However, th~ examination of witnesses at the scene is 
improper and a highly dangerous practice not approved or connnended. In the 
instant case, however, there was suf.f1cient previous competent testimony to. 
support the finding of guilty without that elicited at the "view". Under 
the circumstances of this case,. examination of the prosecutrix at the "view", 
although a procedural error, did not injuriously affect the substantial 
rights of the accused (AW 31,37; Bull. JAG, August 1944, sec. 395 (1)). 

- \ 

6. The charge sheet shows that accused is 26 years of age and was 
inducted 23 January 1942. He had no prior service •.. 

7. The court was legally constituted. No errors injuriously affecting· 
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the substantial rights of accused were committed during the trial. The 
Board of' Review is of the opinion that the record of tl;'ial is legally suffi­
cient to support the findings and the sentence. A sentence to death or 
imprisonment for life is mandatory upon a court-martial upon conviction of 
rape under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense of 
a civil nature and so punishable by penitentia:z:-y confinement for more than 
one year by Section 2801, Title 22, Code of the District of Columbia. 

Judge Advocate. 

Judge Advocate. 

(on leave) , Judge Advocate. 
~~-'-~~~---~~~~--

- 8 -



Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of Operations, U. s. Army 

APO 512, U. S. Army, 
17 July 1945. 

Board of Review 

MTO 7190 

UNITED STATES ) 
) 
) 
) 
) 
) 
) 
) 
) 

91ST INFANTRY DIVISION 

v. 

Private WILBERT W. BUTTERFIELD 
(36 779 015), Company K, J63d 
Infantry Regiment. 

Trial.by .G.C.M., convened in the 
vicinity of Cormons, Italy, 18 
June 1945. · · ' 
Dishonorable discharge and 
confinement for life. 
U. s. Penitentiary, Lewisburg, 

. Pennsylvania. 

--------' 
REVIEW by the BOARD OF REVIEW 

Sargent, Irion and Remick, Judge Advocates. 

l. The record of trial in the case of the soldier named above has been · 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 
. . . 

CHARGE: Violation of the 92d Article of War. 

Specifications In that Private Wilbert w. Butterfield, Company 
' K, .36.3d Ini'ant:rr Regiment did, at Comans, Italy, on or 

about 2 June 1945,' with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation 
kill one Private First Class Lloyd D. Farnell, 9lst Quarter­
master Company, a human being, by shooting.him 1'.dth a pistol. 

~ ,. . . 

He pleaded not gu1lty 1to and wai found guilty of the Charge and Specification. 
Evidence was introduced of one previous conviction by summary court-martial · 
·for absence without leave in violation of Article of War 61. He.was sentenced 
to dishonorable discharge, forf"eiture of all pay and allowances due or to 
become due, and confinement at hard labor for the tenn of his natural life, 
three-fourths of the members of the' court present concurring. The reviewing 
authority approved the sentence, designated the "United States" Penitentiary, 
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. ) •. The evidence· shows tb&t Privates Glenn w. Drain and LlOJ'd D~ · 
Farnell (the, deceased), members· of the 91st Quartermaster'. Comp8J11', were : . 
together during the evening or 2'June. 1945, alld ti.t about.2215 or·2220 hours 
Drain le£t Farnell outside the qoor of a house at 63 Via Gorizia, near Co?'mOna; 
:ttaly (R. 6-8). . · . · . . . · \ , · · ·. .· . · . · · · 

. ' ' 

.AbOut 2100 boilr~ 2 June accused, a m~er of Canpaey- I,· . J63d Infant~ ·· 
Regiment,. and •a Private Zupp, .a+,so known as "Napoli•,"went to•a 11howse ~!-· ' 
tolerance" at 63 Via Gorizia, Corinons. They had previousl.1';arranged "to take · 
.Antonietta Schiesaro, one of the prc>stitutes in the house, .to a dance •• (R., 8,. · 
17-19,Jl,32) When they arrlved at the house "Napoli" became engaged iri a ··. · 
fight with. some soldiers who were c;l.ownstairs •. Accused went q)stairs 1n · 
.lntonietta•s room, andthereaf!.er left.the house with Antonietta.and •Napoli• 
to go to the dance. After they had gone a short distance some cries :were · . 
heard coming from the house and they returned to see what was happening~ · · 
"Napoli" again became engaged in an altercation with the soldiers who were ... 
downstairs and accused, who. had a pistol in his hand, rari upstairs. ·· (R~ 19,'· 

· 20,28,34) In the hallway_ upstairs w:ere several soldiers, one of whom (Farnell 
- the deceased) had been in the room of Libera Beucci, another prostitute, 

·about ten minutes before. Accused ordered· all the soldiers to leave and · 
threatened them with his pistol, whereupon all left except Farnell who ran 
into the room of :Maria CUcher,·another prostitute; locked the door, grasped 

. Maria closely and held her in or near a.closet. (R. 20,21,29,32-35,43; Ex. A) 
Accused demanded that the Cloor to Maria's room be opened and when this wa.S not 
done, he knocked down the door and entered the room. Mari.a and Farnell, who 
was holding her, moved near the end· of the bed and stood there motionless. · · 
Accused fired his pistol and wounded Farnell who had his arm around Maria. 
(R. 21,26,29-31,43,44) Maria was not positive but believed· that Farnell. made 
.no effort to prevent. accused from shooting him, and that he did :not advance 
tOward accused (R. 43,44). She felt 11some heat11 from accused's weapon and 
ran out of the room screaming (R. 29). Antonietta, who had·f'ollowed accused 
upstairs, saw him fire one shot and ran into her own room which was -about 
three or four meters from Maria's room (R. 20-22, 29 J. She then heard a 
second shot after which accused and "Napoli" entered her room. · She lett the · 
hou8e reluctantly fo'r the dance after accused pointed' a pistol 1n her back. : 
In the· opinion of Antonietta. IJlld Libera accused was drunk. Both girls aaw 
Farnell lying on the noor in Maria 1 s room,, where he was "moaning from his .. 
pain8". He was bleeding and vomiting. Maria was w.1. th him and waa crying 
"•He ie killed.-· He is wounded'". Maria remained 'W1 th the ll'Ounded 101d1er 
until he waa taken &'frtf3" by another soldier. - (R. 22-26,28-.30,32,~J Ex • .A) · 

ibout 2230 hours 2 June, a surgical technician nnt ,to 63 'V'ia aOri•ia 
'Where he !ound Farnell lying on his back on .. the floor in an. upatain roam.' 
Farnell was delirious, had no l"adial pulse; . and had· "blood on· his b~ and .·' · 

. ~ bole ~·a penetrating hole" which wu "To the right ot the apirial col~• · · · 
. above 'tM. amall of' the back". (R, 11-13) . ThtL technician admi1'.11st1n••d .ttret aid 
and transported Farnell to the 3l6th Medical Battalion·olaariiig station 1'hete 
be ns exa:mined bi ameclical o.t.ficer, The o.tficer tosti.tiedthat:;ra:mell 

~, . . . . ' 

• 
1: .•.. : . .:.-.· 
i 
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had a :wound in the back and one on the left forearm just below the elbow, 
and expressed the opinion that the wounds were caused by small arms fire. 
Farnell received plasma treatment both at the clearing sta~ion and while en 
route shortly thereafter to the 56th Evacuation Hospital. · (R. 7,9-13) 

, .Another medical officer testified that Farnell arrived at the 56th 
Evacuation Hospital about 0100 hours 3 Jur.e, and was operated upon immediately. 
During the operation "a bullet was removed from the iilller abdominal wall of 
the front of the abdomen". Farnell died about 0530 hours, 3 June, while on 
the operating table. The cause of death was "the massive h~II10rrha.ge in the 
abdomen from the laceration or severing of the large vessel in the abdomen, 
the inferior vena cava 11 • (R. 14-16) Witness was of the opinion that "The 
severe laceration of the vena cava was caused by a small anns bullet which 
had entered the abdomen from the patient's back", and that the bullet causing 
"a perforating wound" on the left forearm just below Farnell's elbow, entered 
"somewhere to.the left of the rear" of Farnell (R. 16,17). • 

• r 

During the pre~trial investigation, .Antonietta identified accused from 
a line-up composed of accused and five other prisoners from the stockade, 
11as the one who was in their house" at the time of the shooting (R. 35,36). 

• Oil 10 June the investigating officer explained to accused his rights 
under the 24th Article of War. No promise of leniency or reward was 
offered. Accused was informed that he need not make a st.atement and that 
any statement, he made would be used against him at his trial. He then 
voluntarily made the following statement, which was introduced in evidence 
without objection: 

"We started from Camp to Cormons Saturday afternoon June 2, 
1945 between three and four o'clock. Then we went through 
the compound on up town. . .Aiid Zupp stopped in at a barber 
shop for a shave, and I went on up to a girls house that I 
know here in Cormons, and told him I would be back in about 
fifteen minutes. .And when I came back, we left the barber 
shop and went back to the compound and eat chow, eat supper 
at the Quarter-Master mess hall. Then we left there and 
went straight to the whore house. Then he talked to one of 
the whores down there about something, and then we went on 
around the house and.got in line • .And then he said, lets 
go get drunk, we we went to the Quartermaster bar in the 
compound, and I haa the boy that I bought the pistol from 
buy me two dollars worth of tickets and I gave them to Zupp, 
and he went in and ordered us some drinks. .And I asked a 
guy what he would take for an Italian pistol he had, and he 
said he did'nt want to get rid of it. So the other guy 
that was with him said he had one that he would sell me for 
twenty dollars, we went ·to his room and he showed me the 
pistol, and I bought it, and I think that he gave me six · 
shells •. And we left his room and went back. to the bar and 

· we joined Zupp. He had us some drinks ordered so we sat 
there and drank for about between and hour and an hour and 
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a half. And then we went to the,stockade'to see some o! 
the bOys that were !rom our C0mpany. We left there and 
went back to the whore house. Am not sure, but I think we 
went right into the whore house and ran all the boys out 
that were in there, and then went back outside and Zupp 
started. a fight with the boys that were in the bacic o! the 
house, and I had the pistol in T.rl:f hand and 1:-old all the · · · 
boys.to leave.· Then I went around .front and someone came 
up in a peep and I told them to turn around and get the hell 

• out o! there. -And went back around back and went into the 
whore . house and I asked the old man it their was · anybodi 

. upstairs, and he said yes. So I went on upstairs, and Zupp 
was having a .fight 'With the boys up there. I think I 
stepped over against the wall and told a .few boys that were 
upstairs to leave and this· one guy did 1nt want to leave, 
so him and Zupp was having a fight andne !ought· . .him all 
the way downstairs. And when he caine back upstai'rs we. wen}. 

' ·into his girls room,· and he pushed her down on the bed 
and was trying to fuck her. And I think I went out ot 
the room and gave the pistol to him and he went d.ownstd.rs 

. and ·did something, and then came back upstairs. And while.· 
be l'l'as gone I went into the ,fat girls, room and tried to - · 
screw her, but she would'nt let me. She was getting rea~ 
to go to the dance, or somewhere, and I went out of the 
:room into the hall and met Zupp and he gave me .. the gun 
back1 and I went into another room whe:re their was a boy 
with a whore, and told him to leave. So he came out o! a. 

'clothes cabinet with the whore, and started walking towards 
me and said he was going to take the gun away from me 1 and 
.I told him to. stop and get out or I would shoot. But he 
kept coming towards me so ·I shot h1.m once, and he still kept· 
coming towards me so I. think I shot him again,, then he fell 
on the .floor, then Zupp came running in the room and started 
kicking him in the face, and in the body, and I think he bit 
him a couple of times with his fist. Then he went and got 
his girl by the arm and brought her out in the hall, and 
then he asked me !or the pistol, and he went back downstairs 
and when he came back up he did'nt have the pistol, he 
said someone had taken 1 t away l'rom him, and then lie 
grabbed his girl by the arm and started downstairs with 
her, and said come on lets go to the dance. So we all 
three started dow:i the road· and went over the railroad 

'tracks, and got on another road and went to the Medic's 
dance, and theywould'nt let us in,, so we went into the 
show building and the-ilJ:>t3 ran us out o! there~ .. And he 
went back to the Medic that was on guard at the door and. 
started arguing 111 th him. I le.ft. hiill there and ·went back 
to the compound to a crap game and shot a !evr dice, and 
then went to the gate and stood there and watched them stop 
Zupp in the middle o! the road with tha whore. And they 
'searched ~ for a gun but they did•nt find any, So I -
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think I stood at the gate for awhile and then went back· 
to the crap game, and after I lost all my money but two. 
dollars and a half, ·r went back to the, gate and stayed 
their for awhile and then headed for camp" (R. 37,38; Ex. 
A)•-:- . . 

Technical Sergeant Raymond E. ,Love, accused's platoon sergeant, testified 
for the defense that accused was a rifleman and,.in witness• opinion, had 
an excellent combat rec.ord (R. 40).. Staff Sergeant Harley R. Boucher testi­
fied for the defense that he was accused's squad leader, that accused was a 
very good soldier and had been wounded in combat. · 

Accused elected to make the· following unsworn statement:. 

"One thing about the sworn statement I made there. When 
I shot the boy in the room, the boy and the girl was 
together. He came towards me with his ha.rid in his 

• pocket and the girl had hold of his arm. He said he 
was going to take my gun away from me and ld.ll me with 
it. He still didn't have any gun and the girl still 
had hold of his ann. I don 1 t know whether he ever 
took his hand out of his pocket or whether he had any­
thing in his pocket. He was still coming straight 
towards me. I got scared and told him to go away or 
I would ld.11 him, and he kept coming so I. shot" (R. 42). 

4. It thus aP.pears from the evidence, including accused's pre-trial 
statement and unsworn statement in court, that at the time and place alleged 
accused ld.lled Private (First Class) Lloyd D. Farnell, the person named in 
the Specification, by shooting him with a pistol. Shortly before.the homi­
cide accused went with a friend to a house of prostitution for the purpose 
of taking one of the prostitutes to a'dance. Accused's companion engaged 
in.altercations with other soldiers in the house and accused, with a pistol 
in his hand, ordered the soldiers who were.upstairs in the house to leave. 
All the soldiers left except Farnell who ran into a room with one of the pros­
titutes and locked the door. Accused knocked down the door and entered the 
room. Farnell, who had been standing in or near a closet with his arms around 
the girl, moved to a position near the bed. As Farnell stood there with his 
arm still around the girl, accused shot him with his pistol. Farnell was 
taken to a hospital where he died early the following morning. He received 
two wounds, one in the back and one below the lef't elbow. A medical officer 
was of the opinion that a hemorrhage in the abdomen resulting from the wound 
in the back was the cause of death. 

Although none of the witnesses testified that Farnell was the.person 
shot by accused, it was established by the evidence that about 2215 hours 
on 2 June he was at 63 Via Gorizia, a house of prostitution, where accused 
on.that night shot a soldier and left him lying in an upstairs roo,m •. About 
2230 hours that same night Farnell was found wounded, lying in an upstairs· 
rocim in that house, and was taken to a hospital where he died a few hours 
later. These facts, together with the other circumstances· in e~dence,·. 
warrant the conclusion that Farnell was the soldier shot by accused. 
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In his 'pre:.trial statement and llnsworn statement at the trial accused 
asserted, in effect, that he shot Farnell because, after being ordered out 
of the house by accused, the victim walked toward accused and asserted he 

· was going to take accused 1 s weapon from him and kill him. Accused admitted, 
however, that Farnell did not have a weapon in his hands and that he did' . 
not know whether he had anything in his pocket. The evidence shows that 
accused forcibly entered a looked room where Faxnell was f4'1d fired two 1hot1 
from his pistol. One of the bullets entered Farnell's back and the other 
sti"uok the rear of his le.rt forearm. When he was shot Farnell was tightJ.r 

'. clasping a g!.rl and medical .evidence establishe4 that the point of entry of 
each wollnd was from the rear. There is no testimony that Farnell was armed. 
Moreover, the testimony o.f' the eyentness does not substantiate aooused'• 
assertion that Farnell wu advancing toward him or threatening him, Circum­
stances in proof show that accused was not in any danger whatever from 
deceased ·and that accused was in fact the aggressor throughout. The pur­
ported conduct of his victim as stated by accused, does not establish legal 
justification or excuse for the employment of a dangerous weapon in assaulting 
deceased, The court was warranted in concluding that accused did not shoot 
deceued in self-defense (MOM, 1928, par. l48a), . . ... 

. There is ample conipetent evidence warranting the court in concluding 
that accused 1'illflll11 and deliberately shot Farnell nth a pistol as alleged. 
?ls.lice may be interred from accused's deliberate., wanton, cold-blooded use 
of a deadly weapon' in a deadly manner and. his callous indifference to the : ' 
life of his victim, The circumstances exc1ude any theory of. legal justifica­
tion or excuse and the evidence is de-.oid of any circJm8t.mces of extenuation 
or mitigation (NATO 2880, Watson). Accused was properly .found gdilty of 
murder.as char~ed, 

There is evidence that shortly before the homicide and imme,diately 
thereafter accused was drunk, But there is no evidence in the record that 
he was 10 drunk at the actual time of the commission of the offense that he 
could not entertain the specific intent requisite for the o.t'fense of murder. 
It ii significant that the defenae offered no evidence that accused was 
intoxicated, and ~though he asserted in his pre-trial statement that he had 
been drinld.n1 he did not claim that he was drunk, The iuu1 ot intoxication 
was one ot .taot for determination by the, court, which it was warranted in 
reaolviZll a11in1t accused (MOM, 1928, par. l26aJ MTO 6869,· OresoZ'T)• 

;, 'l'hl oharge sheet shows that accused is 20 years o.t as• and was 
induot1d 9 Deoomb1r·l94.3. He had no prior aervioe. 

6. 'l'he oourt was legally con1ti tutad, No error• injuriouelf a.tfectin1 . 
the 1ub1tcnt1Al. rights of aocu11d were comui tt1d during tht trial, 'l'he . 
Board of Roviow i1 of the opinion that the record of trial 11 l•sallf 
auf!iciont ~o aupport the .t'indinsa and t~ 11nt1no1. ·A. dcmtonco to doatb · 
or impriacmmont for lit• is mandatory upon conviction of murdor undtr 
Artiolt of Wu 921 Confinoment in a penitenti&l7 11 authorizod 'bf .A.Z'ticlt' 
o.tWIU' 42 tor the otf1n11 of murder, r1oogn111d,~1 an offon11 o.t a ci'Vil 

' ' 
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natu.re and so punis,hable by penitentiary confinement for more than one 
·year ey'Section 454, Title 18, United States Code. · 
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Branch Office of The Judge Advocate General 

with the 
Eediterranean Theater of Operations, U. S. Army 

.· 

APO 512 , U. S. Army 
2 August 1945 

Board of Review 

l.!l'O 7275 
·'' 

UNITED STATES 92D INFANTRY DIVISION 

v. Trial by G.C.H., convened at 

.. 
' 

Private First Class DAVID 
SANDERSON (34 741 434), • 
Company B,,365th Infantry. 

) 
)· 
) 
) 
) . 

) 
) 
) 
) 

A-T Company Connnand Post, 365th 
Infantry, 31May1945. 
Dishonorable discharge, suspended, 
and confinement for five years. 
MTOUSA Disciplinary Training 
Center. 

OPI:UOl{ by the · BOA?J) OF REVIEW{ 

Sargent, Irion. and Remick, Judge Advocates·. 

Orig~al examination °l?Y Wilson, Judge .Advocate. 
:1" 

1. The record of trial in the case of the soldier named above has 
been exa"lli.ned in the Branch Office of The Judge Advocate General with the 
hlediterranean Theater of Operations, U. S. Army, and there found legally 
insufficient to support the ·findings and sentence. The record has now 
been examined by the Board of Review and the Board of Review submits this,· 

· its opinion, to t~e Assistant Judge Advocate General. in charge of said 
Branch Office. 

2. Accused was· tried upon the follow"lng Charge and Specification: 

CHARGE: Violation of the 58th Article of Yfar •. 
/ 

Specification: In that Private First Class David Sanderson, 
Company "B", 365th Infantry, did; near Fornaci, Italy, 
on or about 6 February 1945, desert the service of the 
United States by absenting himself without proper leave 
from his platoon with intent to avoid hazardous duty, 
to wit: Infantry combat duty against the enemy. 
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He pleaded. not guilty to the Charge and· sPecification. Re wi.s found not 
gaj.l:ty of the Charge and Spec:lfication, but n 1GUll.TY' of Violation. of the. 
96th Artic1e of War, yd.th the Specification: ·'In that Private First Class . 
David Sanderson, Company 11B11 , 365th Infantry, having received a lawful 
order from Captain Clyde A •. Worthen to move out with his Company, the said ·· '· 
Captain Worthen being in the execution' of his office, did, at,Fornaci, Italy, 
on or about 5 F:ebruary 1945 ,· fail to obey the same' n. No evidence of previous 
convictions was introduced. He was sentenced to dishonorable discharge,· 
forfeiture of all pay and allowances due or to become due, and confinement at 
hard labor for .five years. The reviewing authority approved the sentence, 
order~d it executed but.suspended execution of the dishonorable.discharge 
until- the sold±er•s release from con.t'inement, and designated the 1ITOUSA 
Disciplinary Training Center as the place of confinement. The proceedings 
were published in general court-martial orde·rs ·No, 220, Headquarters 92d 

·Infantry Division, 25 June 1945. · · 

. 3. The evidence shows· that on 6 February 1945, Company B, 365th 
Infantry, of which accused was a member, was in the Vicinity of Fornaci, 
Italy- (R. 6, 7 ,l,0,15). -The' coi:ipany was preparing to move forward at night· 
to relieve Company I, 3~5th Infantry, which had taken ground in the· vicinity 
of Lonnna di Sotto and which was under enemy fire (R. 6;10). Accused's company. 
commander, Captain Clyde A~ Worthen, explB.ined the mission t-o his platoon 
leaders and platoon sergeants and they in turn explained it to their squads. 

·. The company. com.'1la.Ilder· pe~sonally ",checked" on accused and told him ·that he 
"would go" and told accused's platoon leader, platoon sergeant and squad 

. leader to 11check on. him to be sure that he went". (R. 6,10,20) :Accused's· 
acting platoon serge.ant ,ordered accused to "roll Up 11 • Accused asked what 
11 he wa.s. to do" and went to see his platoon leader who told accused ."he had. 
to. move out with the platoon; and he would try to get transportation, but if 

·he couldn't get it, he_would'have to move out with the platoon" (R. 10,11,20). 
The reason the platoon commander mentioned ·transportation was because accused's 
ailriients prevented-him from keeping Up wi.th his platoon.and in previous , 
instances when transportation was not available to move the platoon, accused's 
·acting platoon sergeant had been ordered to stay back and bring him up (R. 11). 

. . . . , 

Accused did not "move out" with his platoon and was not given permission 
to absent himself from the platoon at that time •. Vlhen accused's company 
commander last saw accused on 6 February he·was sitting on the ground with 
his equipment. (R. 6,11,17,18,20,21) Accused's company coIIl!!lander sal.d to 
his platoon leader "Allright,_ leave him there and·let 1 s move out" and that 
he would prefer charges against accused (R. 20). Accused was not with his. 
platoon between ~ Feb;niary 1945 and 12 February 1945, about which latter 
date he was returned to the company command post· under .armed guard (R. 6,11,18). . ~ . . . . 

On or abo~t 6 'February 1945 accused appeared' at his company supply room, 
which was in the rear and not under enemy. fire, with his combat equipment • 

. ·Upon being asked·by the supply sergeant why he was there, he-said he could not 
keep up with the company. The supply sergeant told him he had "better go up 
to the Company". (R. 7-9) . The sUpply sergeant then said, 
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"'No, I Jdll send you to the mulehead and you report to 
Sergeant Jackson,-who is in charge there; a~er you get 
t,here, contact the First Sergeant and see if he will 
permit you to stay there and send.the rations up to the 
CP, and, if not, you will have to go up to the Company, 
but I can't give you permission to· stay at the mule-
head(1 )" (R. 7). · 

(283) 

Accused was limping and in the opinion of the supply sergeant he "couldn't 
get around very well" (R •. 9). ;Accused had been limping since before his 

· unit left Fort Huachuca (R. 9). Accused went to the mulehead which was within 
range of enemy fire (R. 8,9). Subsequent to the cessation of hostilities in 
Italy accused had made all company formations (R. 18,21). 

Accused's former company commander testified for the defense that he had 
known accused for about' two years, did not consider him capable of serving in 
the Army because of mental and physical limitations, and on several occasions 
had recommended that he be 11Section-eighted11 but no action was taken (R. 12). 
Witness testified further that when his company was alerted for overseas 
moveme.nt accused was transferred from his company under a 11weeding out" process 
because of 11physicaJ.. and mental limitations 11 • Accused was slow to understand . 
an order but always obedient when he understood, and it had not been necessary 
to take any disciplinary action against him. Accused did not mix with other 
soldiers and was a misfit. (R.-·12,13) 

Accused testified: 

"At the time that we stopped to take a break up there before 
moving up toward Barga - that day before I went to the doctor, 
and that night we moved out and I told the Company Commander 
that my feet were frozen and I couldn't do any walking on 
them at all. I got all my clothes and equipment and came 
out and told my Platoon Lieutenant that I couldn't make it, 
and he told me to go back in the house. I also told' Pim 
that my leg was hurting" (R. 15;16). 

Accused testified further that he told the doctor at the aid station that 
his leg was hurting him and that his feet were frozen and the doctor gave him 
some pillf3 and told him to return to the company (R. 16). . · 

4. The only question in this case requiring consideration here is as 
to the legal effect of the findings. Accused was charged with desertion in 
violation of Article of War 58 by 

"absenting himself without. proper leave from his ·platoon 
with intent to avoid hazardous duty; to wit: Infantry 
combat 'duty against the enemy" •. 

The court fotind accused: 

- 3 -



. 110f the Specification and the Charge: 'NCYr GlJILTY', but 
·.'GUILTY' of Violation of the 96th Article of War, with 
the Specification: 'In that Private First Class David 
Sanderson; Company 11 B11 , 365th Infantry, having received 
a lawful order from Captain Clyde A. Worthen to move 
out with his Company, the said Captain Worthen being in 
the execution of his office, did, at Fornaci, Italy, on 
or about 6 February 1945, fail to obey the same"'. 

. A court-martial: is authori~ed in its findings to except one or more. 
words or figures from the specificat~on and; where.necessary, to substitute' 
others provided, among other limitations, that su?h action 

"does not change the nature or identity of any offense 
,charged in the specification" (MCM, 1928, par. 78c; 
],ITO. 7029, Morrow) • 

The court not only found accused not guilty of desertion, the offense 
with which he was charged, but found him guilty of failure to obey a lawful 
order of a superior officer in violation of Article of War 96, an offense with 
which he was not charged. A court-martial may legally find an accused guilty 
of an offense different from that with which he is charged only when the 
offense of which he is found guilty is lesser than and necessarily included 
in the offense charged (HCM, 1928, par. 78c; Bull. JAIJ, February 1943, sec. 
416 (13)). An offense is lesser than and included in another offense when 
in proving the original offense the elements of the second offense are . 
necessarily proved. To prove the offense a1leged in this case it was necessary 
to establish (a) that accused absented himself without leave; (b) that he 
intended, at the time of a~senting himself or at some time during his absence, 
to avoid hazardous duty as alleged; (c) that his.absence was of a duratio:q and 
was terminated as alleged; and (d) that.the desertion was committed under.the 
circumstances alleged (MCM, 1928, par. 130a). It is obvious, therefore, 
that in proving the offense alleged it.was not.necessary to establish that 
accused received an order from Captain Worthen to move out with hi$ company 
and that he failed to obey such order. It follows; there.fore, that the offense 
of which accused was found guilty was separate and distinct from and not 
included in the.offense with which he was charged. Such a finding constitutes 
fatal error. · · 

5. For the reasons stated, the Board of Review holds the record of trial 
legally insufficient to support the findings of guii ty and the sentence •. 

Advocate. 



!~o 7275 . . . 1st Ind. 
Branen Off:l.fe of -The Judge Advocate General, M'l'OUSA, .APO 512, U~. S~. Anny, 
2 August 1945. ' - ' . ' 

TO: Commanding General, 1.ITOUSA, APO 512, U. S. Am.y. 

1. There is transmitted herewith for ·your action under .the fifth . 
subparagraph of Article of War 50! the record of trial 'by g~rieral court- · 
martial in the case of Private First·Class.David Sanderson; 34 741 434, 
Company ~J J65th Infantry, together w.l. th the opinion of the Board of Review 
that the record of. trial is legally insufficient to support the findings of 
.guilty and- the sentence. I concur .. in the .opinion of the Board of Review and 
·reconnn~nd that the i"indings of gui~ty_and the sentence be vacated and-that all 
rights, privileges and property of which accused has been deprived by virtue 
of the findings of guilty: and the sentence be restored. There is inclosed 
herewith a fonn· of action designed to carry this recommendation into. efi'ect 
should it meet with your approval. 

~ .. · 

(F~ndings arui sentence vacated. GCM:> 111, irro, l2 .lug l94S) 

• 
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Branch Office of The Judge Advocate General 
.- with the · 

Mediterranean Theater of Operations, U. s. J.rrq 

APO .5121 U. S. J:rw 
.30 August l~L5 

Board of Review 

lfl'O 7.339 

.. 
U N I T E- D S T A T E S ) 

) 
) : 
) 
) 

34TH INF.ANTRI DIVISION 

v. 

Private· S!LV]STER L. THORNE . 
(.32 747 683), Compa.tcy' L, 
iJJd rnfantl"Y'. • · .· 

) 
) 
) 

Trial ey- G.C~M.,· converied at 
APO 341 U. S. A.r'tDy, 3 July 1945. 
Dishonorable discharge, suspended, 
and confinement :!or five years. 
MTOUSA Discipl.i.nary' Training 
Center. ' 

OPINION b;y ·-the BOARD OF REVIEW'. 

Sargent, Irion, sessions and Remick, Judge Advocates. 
. . . - ~ 

Origi.na.l. exm nation b;y Frie~e" Judge Advocate. 

l. The record o:! trial in the case o:! the·soldier named above has 
· ' been examined in the Branch Office/ o:! The· Judge· Advocate General 'With the 

llediterranean Theater o:! Operations, u. s. Army, and there :found legally 
insufficient to support the findjngs·and sentence. The record has now 
been exanrt ned b;y the Board ot Review and the Board of Review submits this 1 

• its opinion~ :to the Assistant Judge Advocate General in charge o! said 
.Branch Office. . · · 

,. ' . '• . . : .. 

2 •. Ac-cused was tried up~>n the !ollow:i.ng Cbarge and Specifications:· . 
- . . '. . . ' . . . . . 

. . . . 

C~ Vi,918.tion ot the 6lst .Article o! War. ' 
. . . ( . . .. . 

Specification 11 In that Private Sylvester L. Thome, Comp~ 
, "L" ••• ..l3.3rd rn:tantl"1'1 while attached to the .509th Replacement 
Ccmpclby, l08th Repl.8.cement Battalion, did, llithout proper 
leave, absent· bimselt frOm the· 509th Replacement Compaey, 

. l08th Replacement Battalion, mar Quarrata, Italy 1 fra1i 
about 4 Febru&l"Y' 1916 to about 10 Februaey 1945. 



Spe~ifi.cation 2i .. In that Private Sylvester- L. Thorne,, cairp~ 
"L~ l33rd · Inf'antey 1 'Wbile attached to: the 509th ·Replacement 
Comp&ey",, l08th Replacemmxt Battalion; did~ ir.l.thout proper 
leave 1 absent hiriisel.f' .trom the 509th Replacement Canpai11' 1 . 

l08th Replacement Battalion,, near Quarrata,, ·Italy,, .tram · 
abo~t 16 February 1945 to about 20 Hay 1945 ~ .. 

. He pleaded not guilty to and wa.S found guilty of the' Charge and Specifications. 
Evidence was introduced of one preyious conviction by special. court-martial 
for absence 'Without leave .in v1o.lat1on of Article of War 61. He was sentenced 
to dishonorable discharge; forfeiture o! all pa;r and allowances due · or to 
become due,, and 'confinement at bard labor for ten -rears. The reviewing 
authority approved 1;he sentence but reduced the period o.f'.confinement to five 
years,, ordered the sentence executed as thus modified but suspended· the 
execution of that portion.thereof adjudging dishonorable discharge \Dltil the · 
soldier• s release fran confinement,, and designated tbe MTOUSA Discip~ 

·Training Center as the place o.f' confinement. The proceedings were 'published· 
in general court-martial orders No. 619,, Headquarters .34th Ini'antey Division,, . 
9 July 1945. ~ . 

.3·; ·The evidence was as f~llo1'sa It was stipulated·by the prosecution; .. ·. 
defense and accused that during the period 4 'Februar;r 1945· through 20 1la.;r 1945,, 
the 509th Replacement Compai11'; l08th Replacement Battalion~ was situated. near 
Qua.rrata,,· Italy (R. 4);. It was further stipulated that the extract.· copies 

. . of the morning report entries. of the of .t'icial morning report records o.f' that 
organization,, for the. dates 4February19451 11Februaey191'5 and:l6 February .· 
1945,, insofar as they pertaµled to accused; 

"may be received into . the evidence and read' into the . record,, 
to be given the same force,, weight and ati'ect'as would have' 
the original·entries it they were ·received .in.the evidence•. 

The entries nre as · follaws t 

••4 Febru.ar;y 1916 Thome,, Sylvester L • .32747683 Pvt Co.L. 
l3.3rd Inf.. .34th Div. 
Above EM rel.i:l £r atchd · for· R&Q onl.7 to 

,.... atchd for dy & adm fr units indicated, 
status AWOL ]boo. hours. 

· 11 Febru.ary 191.iS Thorne,, Sylvester L. '.3274768.3 Pvt Co 

·, 

I 

16 Februaey 1916 

I 
. ' 

L. l.3.3rd Inf,, .34th Div.. . . .· .. 
Above *EM reld £r atchd for· q &: adm .tr 
units indicated,, status A1roL to atchd for .. 
B&Q only' 10.30 J;io:urs ~ " . . ... .·~ , 

. Thome,, Sylvester L. .327.4768.3 ; PTt · (co: 
L. l.3.3rd In! 

1 
J4th Di T )' ... . . .. " 

.Above *ml' reld fr .. atchd for B&Q onl;r to · 
atchd for dy &: adxii' ~ um,ts iild:i.cated,, 
status AWOL 0900 .hoUrs.tw . (R~:'4,,5) . ·. '.-···( , 

- 2 .;..·; .·· 
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It was also, stipulated that accused was returned to the 509th Replace-
ment Company, 108th Repla~ement Battalion,_ 29 May 1945 (R. 5). · 

. 
No 111 tnesses were called by the prosecution, no ev.1.dence was presented 

by the defense 1 and accused elected to remain silent (R. 6). · , . 
J 

A.fter the stipulations as to the morning report entries and accused's· 
return to m.ilitary control :were. offered in evidence by" the prosecution, the 
court reserved its ruling thereon and requested the trial judge advocate to 
obtain the Staff' Judge Advocate 1s·opiilion as to whether •the . .torm WDAGO. 
from 'Wbich the details of the·· stipulation wa.S obtain&d• constituted an 
o.t'ficial morning report, and whether it· would be ·necessary to take deposi tion8 
even should· the· court determine to admit the •proferred stipulation• in · 
evidence (R. 5). The cotlrt adjourned· and upon reconvening the following· dq 

, (4 July 1916), the prosecution announced. that a letter of •instructions•:had ··­
been received by the trial judge advocate from the Acting staff' Judge Advocai.. 
The defense stating i.hat there Wa.s·no objection thereto, the prosecution 
read the letter to the court (R. 5~6). -It was asf'oll01f8: 

•HEADQUARTERS, 34TH INFANTRY DIVISION 
OFFICE OF THE S!AFF JUroE ADVOCATE 

A.P.O. 34~ U. S. ARM!~· 

< ·1· 

i HCJ(/lros . 
3 July 19li5 

suBJECT t Qilestions PropoUnded by" General Courts-llartial, 
U.S. vs Sylvester t. Thome. · 

TO: Trial Judge Advocate. 

1. ·The court presently sitting· requested you to · 
obtain the'opinioil of the Division Staff Judge Advocate 
on 2 points namely: · 

. . 
· (l) Does the WD .A.GO Form from which the details 

of' the stipulation was obtained, constitute an official ' 
·morning report within the purvi.eY of' paragraph JO, page 

L 143 of the Yanual for Courts-Jlartial as amended? 

(2) The second point raised was, in view of· 
the absence of' w:1. tnesses in this case notwithstanding 
that it. mq be dete?mined the p~i'erred stipulation be· 
adm1 tted in evidence that depositions be taken from . ·. . 
pertinent witnesses to determine the facts and·circum- ' 
stances surrounding the absence of the accused, the dates 
allege·d in t~ respective specifications of the Charge. 

2 ." I will a.M.e±- the first point raised. The 
"WD AGO Form. referred to is a dulY authenticated true . 
copy of the original moming report and is prima .t'acie 

, ... 
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sufficient to authenticate that paper as a copy o.f' the 
original record, in accordanc~-with paragraph 116 a, 
the llanual for Courts-Martial, page 119. 

- . . -

J. The absence of witnesses or depositions is not 
fatcil to a· case where there is sufficient evidence be­
fore the court to reach a decision. Defense Counsel 
has had long experience as counsel in this .Di vision 8.nd . 
it is presumed.that he has given professional counsel 
to the· accused. The court must be aware of the fact 
that it is no·t always possible to obtain witnesses from 
great d1stances i'rom organizations widely scattered; 

· and while it is always a good thing to have the personal 
testimon;r of 'Witnesses in court, they must not overlook 
the laws of evidence with regards to authenticated 
documents which are also evidentiary. 

/s/ 
/t/ 

Harry c. Ka.it 
HA.RRI·c. KAIT, . . . 
Major, J.A.G.D., 
Actg. Sta.i'f J.A. 

The law member theri ruled, subject to objection, that the "offered 
stipulation• would not be received in evidence. There was an objection 

. to this ruling and the court, by majority vote in closed session, over­
ruled the ruling by the law member and the stipulation was admitted in· 
evidence. The prosecution and defense then rested and made oral arguments 
to the court. (R. 6) 

The court closed and upon re-opening the President announced that 

. "The court in closed secret session reqUests directions 
!ran the.convening authorit7 on whether or (not) there 
is Sufficient evidence or whether or not there should be 
depositions taken. This request for instructions ~s 
based in part upon· the fact that the accused having 
pleaded not guilty, stipulation with regard to the extract 
moming'report amount to a confession and the convening 
authority is referred to paragraph 126b, page 136,, Manual 
for Courts-1la.rtial (1928), which has been considered by 
the court. The court 111.ll be adjoumed." (R. 7) · 

I . 

The court then adjoumed at 1000 hours, 4 July (R. 7).· The court reconvened 
the same day- at 1130 hours. The prosecution announced that •instruc~ons 11 

had been obtained from the convening authority- in that the Cbie.f' o:.f' Staff bad 
been consulted, and. had written "a memo direct to the president of .the court.• 
.After the President read the cOmmunication and passed it to the law member, 
the .fo:nner d1rected the trial judge.advocate to read it to the court. The 
communication then read to the court 'was as follo'WS: 

I . .. 



RE'T~ rc"T"r-D 
...; I ~· I L . 

••Hq. ·34th Inf'. Div., O.f'fice o.f' the Chief o.f' sta:r.r, APO 34, 
u. s. J:rmy. 4 July 1945. . 

MEMQ.a TO: President ot the Court. · 

It is-apparent that the- extract copy o.r·a morning 
report has been accepted by the accused and'his 
collllsel and its contents are not questioned. 

This can be accepted as an admission that w1 tnesses" 
can be made available 1rh0 -will testify to iih8 _!acts ) · 
contained in such extract. _ .. 

I 
The court is required by their oath to administer : 
justice and cannot became involved in technical! ties.· 

The court should proceed "If.!. th the case. 

/s/ Jolm Il. Forsythe, 
JOHN D. · FORSITHE, 
Colonel, G.S.C• 

. Chief' of Staff. ' • 
(R. 8) 

. ~ / 
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The court then' closed, found accused guilty of the Charge.and Specifications 
thereunder, and adjourned at 1145 hours (R. 9)~ · - · • 

4. The evidence, consisting entirely of stipUl.ations,. shows that accused 
was absent wi. thout leave !or the ·periods alleged, and under circumstances . -
other than those herein discussed sueh evidence would be legally- su.f'1'1Cient . 
to SUpport.the findings and sentence. 'The question.requiring consideration· 
is whether the reading--of the Actirig Sta.ft Judge Advocate•s letter and the 
Chief of Sta!.f''s communication to the court bef'ore it.made its.findings,· 
injuriously af'fected the substantial rights o.f' accused within the meaning of 
Article of War 37. 

. . 
• ·Paragraph 126b of the ll.anual !or Courts-llartial., 1928, . page 136, provides 

a8 .follows: · - · · -

"b. Stipulations.--As 'to .facts.-The parties ma:y- make a · 
iritten or oral stipuJ.il'ion o? the existence or nonmstence 
of any- .fact. · A stipul&tion need riot be acc,ted !?z'the · · . 
court, and- shoULd not b8 acceptedwneri any oUbt i:.ditS as · 
'tO"'tlie accused's understanding o.f what is involved. A · 
stipulation 'lrhich prac;tically amounts to a· confession where_ 
the acc'ilsed has 'pleaded not guilti and such plea: still stands; 

' and a stipulation of a fact which· if true would operate as_ 
a c0mplete defense to an· offense· charged s~ not o~· 
be accepted by the· coUrt. In a capital case. and in other · 
important cases a stipulation should be closely scrutinized 

' I • • • 
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.{292) __ REST~~CTED· -· 
be.to~ acceptance. ~court·!!. not ,bOund ·!'z ! stipulation· -
even i.f' received. For. instance, iti. mm inqilir;t may . conv.tlice 
ni'ec'OUrt that the ·stipulated· ta.et 'was not true; . The court 
may pe.rmit· a; stipulation· to be 1'ithdrmm. , U so withdrawn,. 
it is not ei'.f'ecti ~ :to~_~ plll".Pose., _ · _ _ . .. c 

' ~ . 
"As to testimo~ and documentary' evide:nce;.;_The· parties mat _ · 
itiPiUate· thi~iTi· 9ei'ta!n person were present in. coUrt as 
a 1'i tness, he· would gi v.e ·certain testimony under oath. See _ . 
520 in this connection (stipUlation 1'hich.11Rrrants denial 
of-continuance). ·such a· stipulation does-not-admit the truth 

· . o.f' such testililocy, nor doe~ it add· anything to·· the weight of 
the testimoey e' · SuCh stipulated testimony may- be attacked or 
contradicted or explained in the same· way as though the·. · · 
w.1 tness had actually so· testified in person. The. principles. 

, as to acc~ptance and withdrawal. o:r· stipulations as to !acts · · 
apply here; ·but the. court may be tnore liberal in accepting 

.stipulations as to testimony. 
' ' . . 

•Subject to the~same observations as to stipulations as to 
testimony-,, stipulations may be Ina.de~ as to the contents o.f' 
a document.• {thderscoring supp?J.ed) •• ··.. · 

·The .f'ollowing·cases are pertinent to the issue involvecia 
- . . \ . ~ ' .. . . 

. ,. I J 

216707, Hester, xl: B.R. 145 '{Dig~ Op. JA!l, 1912-40, Sup. r; ·sec. 395 (55)). 
During the trial of an ·officer :for absence 'llithout lean and drunkenness, a · · 
circular letter announcing a mandatory policy o:f dishonol"S.ble discharge in. · 

· ca.Sas o.f' enlisted men referred to general. courts-martiaJ..j was distributed to 
the members o:t the co'ilrt.' after they .had delib'erated without-result :tor one. -
hour and twent;y- minutes·the'd.8.ybe.f'orEi• Within 30 minutes thereafter accuaed 

·'was found guilty and sentenced to dislilissal~ It :was held that this procedure 
constituted an error injuriousli 8.!.f'ecting the substantial rights of' accused 
and vitiated both the findings and the sentence. In, this case the Board' o:t 
Review in its opi?l;l.on stated that 1 · · · - · 

' • • • • 'O r. r

00

"- ·-~ '• •• •• + 

";) • ·. . J •. : . • • ; .. "', • ••. • • 

•It 'is the function and duty of the court.-martial: ilOne to . -, 
pass upon questions, arising dui"ing the trial ***~ t.o · . ,, ... · 
arri V8 at findings on -the guilt or. innoeence -of the · a.ecused,' 
basedupon.the·evidence·or record, and upon conv.Lction to 
inipose a legal,, apt)ropriate and .adequate sentence. · No -
higher authori!P or·_~ that matter~ .. author! Thitever,, 
.am b8 cons teCTDY, o~nc or rec~ . 
· !e~{eri i!th or tnlTueiiCe the ac on. o tE8 court ID ~ts 

se sesiroii's :- This: pr!iicij)!e is :timai111iiita!"'i'iiQ rE's~ 
Violation strlkes atth8 verz. root'9o? justice and ji:dj , . · 
th8 dOOr for Uridue Ud'!Uence .•~rscoririg supp • · .A 

l :--~~-~~-, .. • .·· .• ·•.•• .• ~.·, .· ....... ·, - · .. 

. -, (1566201 Dig. Op~ JJ!l, 1912-40,, s~c~. 39f1· (39)).. Durlng_' the triil .. ot ·. ' 
this case. -apon ccmpletion of' the evidence _and final a~t;, th& court was , · 

. .. . . ;: ( \ , . . 

.RESThl~IED ••. : • !· ... -:· 

'.;_·. 
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closed and, ui;)on reopening without having made any findings, adjourned for 
the stated purpose of "consul.ting higher authority-on certain questions". 
The record failed. to-disclose the nature 0£ these questions, but the only 
question 1.il.volved was whether or not accused was guilty of the offense charged -
or of a le~ser included offense. Upon reconvening the court, without dis­
closing what advice it had received or from whCm~ immediately proceeded-to 
.find the accused guilty. It was held that a court-martial is not termitted, ,in 
closed session, to consul.t ~outside authority and that under.he circum--
stances the error was ?atil. to the conviction. --

-(125676, Dig. Op. JAG, 1912-40, sec~ 395 (53)). - During the trial of this 
case, while the accused was challenging several members of the court, a short 
address was given .to the court by the division ·judge advocate which was not 
made a matter of' record. It _was held that inasmuch as the record was silent 
as to the subject 0£ the "short address• it was an unavoidable inference from 
the record that the address was in connection with either the law or the 
facts in the case and that the proceeding was so contrary to the orderly· 
adu_d.nistration 0£ military justice that it constituted prejudicial error. . .. . . . . . . . . .. 

(272457 (1945); Bull~ JAG, -March 1945, p~ 88)~ Durlng the trial of t!'4s 
case £our unsigned depositions were offered in evidence and the convening 
authority by of.:ficial communication' directed that the depositions be acbnitted 
in evidence. It was held that to permit t-he reviewing authority to rule on 
the admissibility of evidence during the colirseof the trial-would authorize 
the usurpation of the powers . vested in the court· b;f Congress, and that his 
'llllauthorized interference with the functions of the court in itself cons""lrtu-
ted prejudiciil error. - -

The cO\U't was not bound to accept the stipulations of'f'ered in evidence 
by the prosecution (MCY, 1928~ par. l26b, supra)~ It is evident that when 
it sought advice from the Staff' Judge Advocate, the court entertained 
some doubt not only as to whether it should accept the stipul.ation regarding 
the momi.ng report entries but also whether the evidence, even tho~h the 
stirulation be achnitted, -.-as legally sufficient to establisnaccuse•s-:-­
gui t of theo!!enses Slleged. The letter from the Staf'f Judge Advocate 
stated in practical effect that the stipulated entries were derived from 
a duly' authenticated true copy of the original morning report, that such 
evidence was legally suf'.:ficient to establish the unauthorized absences of' 
accused, and that it woul.d not be necessary to call llitnesses or to take 
depositions. This letter undoubtedly innuenced the court in 1 ts delibera­
tions on both the question as to whether ~he-stipulation should be accepted-
and on tpe firuli question of,accused's_guilt. 

It is also apparent that when it sought advice from the convening · · 
authority,- the court had some.doubt as to whether the evidence then-before 
it was suf'.:ficient to establlsh-accusea•s guilt of the offenses alleged. The 
court asked nwhether or (notl there is sufficient eviderioe or whether or not 
there should be a~smons ~ TtJnderscoring supplied):- Bi itS use OT"' 
'tlii'Woi=(i., _ Hsu??ic entH the c~ clearly meant •legally suf.:ficient• to 
sustain findihgs of guilty. The reply of the Chief' of Staff plainly indicated 

f"',......("'"'";"- ·c-.... 
{\.l.~ ' M ~: i tD 
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that in his opinion the evidence was lega.lly sufficient to establish accused's 
guilt of the offenses alleged and he so in!omed the court. He stated in· 
su~stance that accused and llis counsel had accepted and not questioned the 
co!lten;s of an extract copy of the morning report, that such action could 
b~ accepted by the court as an "admission" by' accused that 111.tnesses would 
tastify in ac.cordance with the facts contained in the extract copy, that the 
court should administer justice and not "become involved in technicalities", 
and that it "should proceed with the case•. The statement that the court 
should not become involved· in technicalities and should proceed with the case, 
clearly shows that it was the further opinion of the Chief of Staff that · 
depositions or· additional evidence was not required. Obviously, if the pro­
curement of depositions was deemed necessary, the court could not proceed 
with the case until such depositions were made available to the court. That 
this communication influenced the court in its findings is inescapably 
indicated.by the .fact that the court, which one and one-half hours before 
had questioned·the sufficiency of the evidence when seeking advice from the 
convening authority, immediately closed af'ter the communication was read to 
it without requiring or receiving additional evidence, and found accused 
guilty of the offenses alleged. Only 15 minutes elapsed between the rec'on­
vening and final adjournment. During this short period the court considered 
the "memo" from the Chief of Staff, closed for consideration of the findings, · 
reopened to receive evidence o.f one previous conviction, heard read the personal 
data pertaining to accused, closed for consideration 0£ the sentence, and· 
reopened and announced the sentence. 

It was the duty 0£ the court to decide both the interlocutory question 
as to admission· in evidence of the stipulations and the· final question of 
accused's guilt, of its own volition and upon its independent judgment with.;. 
out advice or assistance from any outside authority. Under the circumstances 
of this case and in view of the foregoing authorities, it is the opinion of · 
the Board of Review that the consulting of other authority by the court and 
the reading to it of the Acting Sta!£ Judge Advocate's letter and the Chief 
of Staff's communication, constituted fatal error. 

The fact that the stipulated evidence may have been leg'ally sufficient , 
to sustain the findings of guilty does not modify the damaging effect of the 
error committed.in this case. To hold. otherwise would be to hold that the 
principles· enunciated ·in the Hester anci other cases (supra} would be applicable 
only in those cases where the legal evidence was not, as a matter of law, 
sufficient to sustain findings of guilty. I! in any case the evidence is 
legally:1nsufficlent to sustain findings of gtdlty, there would be no reason .for 
dete:rnrl td ng whether the findings in that· case were ·1n!luenced by outside 
authority. It is noted that in case 272457 (1945), Bulletin of The Judge 
Advocate General of the .Arley, March 1945, page 88 (supra), it was bald that 
the unauthorized interference'with the functions of the court in itself 

·.constituted prejudicial error. -

5. In view of the foregoing, it is unnecessary .for the BOard of Review 
.to express an opinion on any question sugges~~ under Article of War 31 and 

r-r-r-~- . ,,_...,_ 
f~L..J Ii"~'-' t.D 
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paragraph 5ld, Man.ual ·for Courts-Martial, 1928, as to the finality of the 
ruling of the law .member on the non-admissibility 'or the stipulation (R. 6). 

6. For the reasons stated the Board of Review holds the record of trial 
legally insufficient to support the findings of guilty and the sentence. 

MTO 7339 lst Ind. 
Branch Office of the ~dge Advocate General, Mediterranean Theater of­
Operations, u. s. Army, APO 512, U. s. Army, 30 August 1945. 

Tot Commanding General, Mediterranean Theater of Operations, U~ s. Army', 
APO 512, U. S. A:rrrr:f. · · 

· l. There is transmitted herewith :tor your action under the fi.fth 
subparagraph of Article of War 5ei·the record of trial by general· court-martial 
in the case of Private Sylvester L. Thorne, 32 747 683, Company L, l3Jd 
I:nfantry, together with the opinion of the Board of Review in this Branch 
Office that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

2. Extract copies of morning report8. of accused's organization were 
offered in evidence, under a stipulation by the prosecution, the defense 
and accused, that they •may be received into the evidence and read into 
the record, to be glv~n the same force, weight and affect as would have the 
original entries if they were received in the evidence".· It wa.8 likewise 
stipulated that accused was returned to his organization 20 May 194$, as 
·alleged in the. second specification. It abundantly appears that the 
stipulations ~re voltmtarily entered into by accused and·his counsel with 
£ull knowledge of their meaning a:nd effect. No other evidence was introduced 
by the prosecution or. by the defense and acc_used elected to remain. silent. 

3. Under these circumstances the unauthorized absences of accused 
and. his guilt as alleged in the Charge and Specifications were .tul..17 
established by canpetent and undisputed.evidence. The court should have 
proceeded without further inquiries to its findings and .sentence. 

Instead, however, apparently at the suggestion ~f the law member, 
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1 t requested the judge advocate to obtain the Di vision Staff Judge 
Advocate 1s opinion-concerning unnecessary features of the stipulation 
and the proper procedure. Thereafter the prosecution,, after the defense 
had stated there was no objection,, read-the Division Acting Staff Judge 
Advocate•s reply. to the court's inquiry. There is no contention that 
the reply contained misleading information or coercive instructions. 
In spite of this advice the law meober persisted in rejecting the stipu1a­
tion but he was overruled by a majority of the court in closed session. 
After argument the court was closed and again requested advice, this time 
from the review:i.ng:authoritr •on whether or (not) there is sufficient 
evidence or whether or not there should be depositions taken". The reply 
of the chief of staff -to the reviewing authority is quoted in the Board's 
opinion. It was read by the trial judge advocate without objection,, 
before or after the reading, by the defense. 

4. It is conceded by the Board of Review that the stipulated testi­
mony wa$ competent and legally sufi'icient to sustain the findings of the 
court. It_ ia not contended that there was arzy sufficient reason wily 
the court lll'l4er all of' the circumstances should have rejected the stipu­
lated testimony. I think it is perfectly clear that it should.have been 
received,, and as I understand the Board's opinion it is simply to the 
effect that it is improper and ~ se preju,dicial error of procedure for 

. a court to ask and :for a reviewing authority to give advice to the court 
on the competency,, admissibility or legal sufficiency of evidence. 

In arriving at this conclusion the Board of Review relies upon the 
authorities cited in the opinion. In only one of the cases cited - _ 
(Cll 216 707,, Hester) is the opinion of the Board of Review available in 
this office, but the others are sufficiently digested to make their 
meaning and scope clear.·· Reluctantly,, because, althoUgh I am willing to 
concur generally in the conclusion$ reached in these cases,, I think - -
theil' language is unnecessarily broad, I am·compelled to agree that they 

_ · s~ort to a very great extent ~he opinion of the Board of Review in this 
case. 

5. In arri v.l.rig at this conclusion r have not overlooked the opinion 
in the case of Second Lieutenant Albert A. Davis (CM 253 209), the strength 
of 11hich is impaired• by" the subsequent opinion· in the case of Second 
Lieutenant Vincent J. Mankowski (CM 26o 479),, in -which the opinions in the 
Hester and Hoffman cases are referred to 1':i th approval. 

I • 

6. The chUge frequently appearing in the public ·press and sometimes 
heard on the .floors ·of Congress that members of' courts-martial are too -
often subjected to coercion by reviewing authorities constitutes perhaps 
the most serious challenge· to existing court-martial procedure,, a. procedure 
'Which, in my opinion, is necessary and essential, 1':ithout substantial. change 
or modification,, to the maintenance o! discipline in the~. ·Next to 
leadership the power of punishment is the.most efficient and is an equally' 
~ssential means of maintaining discipline. The present system 1':ill endure· 



.so long as it deserves and retains the confidence of the llmerican people, 
and no.longer. Under such circumstances, even the appearance of 

· coercion must be avoided. . The Chief of· Mill tary Justice in this section 
and four members of the Board of Review, all highly intelligent and 
well trained lawyers and loyal officers, are convinced that this record 

· of trial discloses coercion. In my opinion it· is clear that no coercion 
was intended and, although the advice of the staff judge advocate and 
the chief of staff was unfortunately phrased, I think in substance both 
communications c~early stated the applicable law: and rule of evidence •.. 
I cannot, however, deny that under all of the circumstances they do creaj;e 
a suspicion of coercion and undue interference with the deliberations 
and conclusions of the court. Records of trial should be free of every 
substantial appearance of coercion of the court by higher authority, and 
even though this guilty soldier will thereby escape punishnent, I think 
it to the interest of orderly and proper adtnihistration of mill tary 
justice that the procedure in this case be condemned. 

Under these circumstances and for the reasons stated above,·I 
recommend that, in accordance nth the Board of Review• s opinion,· the 
.findings of guilty and the sentence be vacated and that all.rights, 
privileges and property of which the accused has been deprived by virtue 
of the findings of guilty and the sentence be restored. There is inclosed 
herewith a form of action designed to carry this recommendation into 
effect should it meet with your approval. 

2 Incls: 
.Incl l - Form of action 
'Incl 2 - Record of trial 

\ 

I~ 
. s. Army' 

Advocate General. 

(Findings and sentence vacated. GC!lO 117, vro, 7 Sep 1945) 

RESTKiCTED 
~ ll -
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UNITED STATES 

v. 
. - - ·~ 

Private THOMAS STEWART·.'·' 
(35 268 · 059), Service Company, 
87th Mountain Infantri. . 

.• 

lOTH )IOUNTAlt'J DIVISION 

' . Trial by G.'C.Y., convened at 
. - Ci v.Ldale, . Italy, 16 July ·1945 • 

Dishonorable discharge and 
confinement for life. 

· U. S. Penitentiary, Lewisburg, 
Pennsylvania. · 

REVIEW_ by.· the BOARD OF REVIEW 

· Sargent, Irion and Remick, Judge Advocates •. 
, _____ _ 

<m> 

r. The reco~d ~£ trial i~- the case of th~ soldier named above has bee~ 
examined by i;.he Boa.rd of Review. . 

·-:.': .·.: 

2. 'Aceused was tri~d up~n the following Charge and Sp~ci.f'ication: 
' 

CHARGE: Violation of the· 92d ~icle of War. 

·Specification: In that ~vate (then Private First Class) 
THOMAS STEWA,.RT, Service C0mpany, 87th Mountain Infantry 
did; at-or near A.rabba, ~tal.y, on or about 4July1945, 

,,. . forcibly and feloniously, .against her Will, have carnal 
· ·' · lmowledge of Ros(l Da~. . · . 

:,. ._;-. '...... ~~-: :. ' . . . . ~. . . . . . . . 

. He.pleaded not guilty to and was found· guilty of the.Charge and Specification. 
-·No evidence of previous convictions was introduced. He was sentenced to 
· dishonorable discharge, .f'or.t'ei ture of all pa;y and allQwances due or to become 
due, and confinement at hard labor. for the term of his riatural life, three-_ · 
fourths of the members of the court present concurring~ - The reviewing ·. . ._. . 

·authority approved the sentence, designated.the u. s. Penitentiari, LeW:i.sbtirgj 
Pennsylvania, as the place of confinement, and forwarded· .the record of trial 
for action under Article qf War .5~. 



<300) 
3. The evidence shows that on 4 July (1945), Company. I, 87th Mountain 

Infantry Regiment, was stationed at Passo Pordoi,· Italy, for a.week of mountain 
training (.R. 6,21). 'About llOO hours·on that date Staff Sergeant Myril c. 
Young, Company I, met accused, a member of.Service Company,·87th Mountain 
Infantry Regiment,· on the mountain and drove down the valley with him, on the 
east side of the· mountain, to a village villa (R. 6,lo,ll,21). They visit.ad 
three bars, where Young drank lline and accused drank beer and after lunch,: 
about 1300 or 1400 hours, they started back up the pass toward Young's compa.ey­
area. Accused, who was driving the jeep, was dressed in combat boots, non 
slacks, OD shirt" without necktie, and an "Eisenhower jacket", ahd :was wearing 
a pair of black suede, wool-lined gloves which Young' had loaned him •. (R. 6-ll; 
Ex. l} They stopped at a bar for a glass of wine and again at a second bar, 
in the little village of Pieve di Livinallongo where :Young had mo'."'q wine and 
accused had a cup of coffee (R. 7).. They left Pieve at about 153u .>r 1600 
hours and drove three. to five- miles up the· road to. a. oar· in; the Albergo Bosco 
Verde, where they stayed 20 or 30 minutes (R~ 7 ,ll,13). From there they drove 
up the road toward the pass (R. 7). Ac~used stopped the jeep twice on the way 
to the company area, the first time being at a point about five miles from the 
inn •. Young noticed some cattle along the road. (R. 7 ,8,10-13) Accused left 

_..: the vehicle, walked back down .the road a short distance and returned to the 
car in eight or ten minutes or less. He s~d something to Young which the · .. 
latter did not understand, got in the. jeep, drove up a "couple of _sw'.tchbacks" 
B.nd stopped again. (R .. 8,10~12} At that point in the -road there was no· town, 

. , . I 

but there were many small shelters along the road. for cattle or sheSP, in case 
of a storm, and one house, in which a cattle-herder lived with his daughter 
and.little son (R. 12). Accused again dismounted and as. he lJent across a· 
ditch he told Young that if anyone p~sed by and asked aey questions, accuaed 
had gone to relieve himself (R. 8;12). '· · · 

Candido Dauru, a bricklayer, and. his 12-year old daughter Rosa Dauru, of ' • 
Rocca Pietore (Italy}, which was about half an hour's walk from fordoi, on 4 
July were watching their cattle about· 500 meters from their house and about 
20 meters from the Pordoi autostrada ·(R. 13,14,18,20)~ Between l6oo'and 1630 
hours both Candido and Rosa saw two soldiers, whom Rosa identlfied ·as .American, 
drive up the autostrada in a'..jeep and stop near them (R~. 1.4,1$,18,19).< .. ·• , 
Candido saw them looking at him and glancing at Pis daughter and the. cat:~le, 
(R. 19). Rosa saw one soldier dismotmt from the vehicle) look at her, and re-· 
enter· the automobile (R. 15,18). Candido saw them start their car and proceed 
to "another zig zag portion of the road" about a kilometer away, where the . 
motor was stopped (R. 19, 20). Candido . estimated that the distance from his.· 

. house to where the jeep stopped the second time was between 400 and ?OO meters. 
(R. 20; Court's Ex. 1). Meamthile he had sent his daughter Rosa back to the 
hous~ to make him some coffee (R. 14,15,19). 

Rosa testified that as she was preparing the fire for the coffee.the 
door was opened and accused appeared (R. 15 ,17). He said something st.a did 
not understand and 

"was puiti.ng his P,and on the ground. He was putting his hand 
.on hil(I knee, .then on the inside of his elbow· and then on-his 

1 
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cheek. He 'l'ras making those motions, -and I didn't understand 
what he was trying to tell me. (Indicating lfotions)" (P.. 15). 

He offered her cigarettes but she did not accept them. He then took her by 
the wrist and 11pulled11 her about half a kilometer avray from the house to 11a 
small bank, near a small brook, under some bushes", where there was a little 
grass.· She tried to "holler" and call her father but accused put his hand 
over her mouth, preventing her from doing so, and continued to pull her. 
(R. 15-18) Then she testified, he · 

' . 
11 took me and put me under the bushes; and was holding me by 
the wrists and pulled out his knife and wanted to cut me 
over here on my inside ann11 • 

Rosa said to him "'You are going to kill me, you are going to kill me'", and 
when he saw that she was afraid he put his knife in his pocket. Accused laid 
her on the ground 11eagle-ways 11 , that is, spread out "like an eagle with his 
wings and legs". (R. 15 ,16) She tried to get up "but he was strong" and 
kept knocking her down. He then pulled up _her dress and pulled dovm her 
bloomers. She tried to prevent him from removing her clothes and atte!'!pted to 
call her father. Accused tried to tal~e his knife out a0ain, unbuttoned his 
jacket and belt, unbuttoned his pants and pulled them dovm below his hips. 
Then, a~ she was "laying down ea;;le-:ways 11 , he knelt betv;een her lees and 

' 
11laid himself on top of me and he was laying thus for about 
10 minutes. I had a ver-f bad pain and was tryin;; to call 
my father, but he kept putting his hand on top of rrry nouth. 
My father wasn't able to hear me because he was about a 
kilometer's distance. He was on top of me for about 10 
minutes. I had a very bad pain in between my legs. I 
was trying to get up and he kept pushinc and knocking me 
down by hitting me on my shoulder and he was ~utting me 
in position all the'time. 11 (R. 16) 

Rosa further testified that accused hurt her "by putting his secret inside of 
my secret", which "made my secret bleed" •. Then, after he arose, he "cleaned 
his secret off with.my bloomers because his secret was full of blood". After 
he had buttoned his pants, buckled his belt and buttoned his jacket, he told 
her to remain there on the bank until he left, saying 111 No no, li li' (there 
there)", which she understood. (R. 16,18) She was vrith accused about 20 or 
25 minutes (R. 17). After he left she remained there about two minutes and 
then went directly to her father. She was crying and her face was pallid 
and frightened. She told her father everything that had happened. (R.· 16,17) 
Candido testified that he saw his daughter at 1645 hours, after 11she :was 
molested". "She had a frightened look on her face and she was crying." He 
took her directly to Pordoi. · (R. 19) . · 

Rosa positively identified accused, at the trial as her assailant ruid al::;0 
as the man she saYr with another soldier "in the annex of the AJ..bergo Savoia 
at Pordoi that· evening". She described him in detail as follows: ;he was 

- .3 -



(302) 

blond and had 1fsort pf wavy hair"; he wore a.pair of "OD" pants,~ a very short 
jacket with the 10th Mountain Division patch, and a pair_ of light, polished 
shoes; he had "a badge with a: rifle and wreath under it" and under this two 
small medals, which she believed were green; he had a pair of gloves, almost 
black, in his right hip pocket; he had a small knife which she saw him put 
in his pocket. (R. 17,i8) · 

Young, who had been left sitting in the jeep when accused dismounted the 
second time, testified that he (Young) walked around the vehicle several times, 
relieved himself, looked at the scenery and then got back in the car. and 
"dozed offl1 • When accused returned he woke Young up, started the jeep and 
remarked '"I got a piece of tail"', '"but it wasn't very good"'· When Young 
asked him why,· accused "said it was a little young or a little small or words 
to. that effect". Young thought accused was' II just bragging". They proceeded 
up the pass to the company area arriving there about 1630 or 1700 hours. (R. 
8) Young admitted that he drank 12 or 15 glasses of wine that afternoon, that 
it was necessary to stop the vehicle or.ce·so that he could "throw up11 , that 
he was "half asleep" ·several times and did not 11 catch11 what accused said to him, 
and that he did not remember everything that happened (R. 8-12). HE! saw Rosa 
Dauru Vfhen she came up on the mountain about 1730 hours 4 July. "Her father, 
seemed rather excited and she appeared to be crying-had been crying". "(R. 9) 

Captain Alexander Jones, .Jr., commanding Company I, 87th Mountain Infantry · 
Regiment, arrived at Passe Pordoi shortly.after 1700 hours 4 July (R. 21) and 
at the Albergo Savoia Annex :found an Italian "yelling and shaking his stick 
and in general ~H:-* very much excited". The Italian's daughter, accused, 
Sergeant Young and several others were present. When questioned by Captain · 
Jones the Italian said that· "his daughter had been raped by a soldier down 
east of the pass". During the questioning accused interrupted several times 
and asked '"What's all this about?•,, 1Who does he accuse?', 'What is he · 
saying? Ill Captain Jones testified that ·) 

11at one point in my questioning, I noticed what appeared to 
be two drops of blood, fresh blood, on the floor between 
the legs of the girl, as she was standing there, and as 
soon as I saw that I innnediately asked her who had done 
the act, who had raped her". (R. 22) 

. ( 

Accused was hatless; was in "OD' s 11 , wore a combat jacket with a 10th Mountain 
Division patch, wore combat boots with a light tan polish, and had a pair of 
gloves (which belonged to Young and which Captain Jones identified as Exhibit· 
l) in his right hip pocket (R. 22,23). Accused's trousers were removed and a 
grass stain found on the right lmee (R. 23,24; Ex. 2). No examination was made 
of his private parts or thighs (R. 24). After Captain Jones warned accused 
that he had'a right to remain silent and that if accused believed he was 
implicated "he had better remain silent than say something that would be 
prejudicia'.l. to his interests", Captain ·Jones. 

"questioned him as to his activities, where he had been 
, prior to when I had first seen him, and he told me lie 



had gone do1m to Cantesea, a little town west of the 
pass, to get a tire repaired, and Sergeant Young had 
been 1ti.th him the whole time. He told me that after 

.repairing the tire by about 1300 he had started back 
to the pass and liad had several drinks along the way 
at different bars, roadside bars" (R. 23). 

Rosa's father having insisted that a civ;l-lian doctor examine her (R. 24), 
Doctor Giuseppe Kostner, official doctor of Livinallongo, was called for that 
purpose at about 1900 hours 4 July to the annex of the Albergo Savoia at · 
Passo Pordoi (R. 25,26). Doctor Kostner testified that Rosa's 

"general condition was good, but she was very agitated, 
and her heart was beating fast. She had a good presence 
of spirit, and in between her legs the blood was already 
coagulated and hard, and on opening the lips of her 
womb r·was able to see blood, drops of blood coming 
out of her vagina, and also a laceration there. Her 
hymen had been penetrated. I wasn't able to look further 
into the vagina.because I didn't have the proper 
instruments" (R. 26). 

I 

In Doctor Kostner•s opinion something nad entered "which lacerated her vagina 
and broke the hymen". He believed that she had not yet begun to menstruate 
and that the "light red blood" he found was not menstrual blood. He believed 
that 11she did have some kind of (sexual) relations". The laceration he 
found was made "a few hours" before his examination. (R. 26) 

Captain William H. Snead, Jr., Medical Corps, 39lst Medical Collection 
Company, 54th Medical Battalion, about 2300 hours 4 July examined Rosa Dauru 
11for any evidence of intercourse or rape" (R. 26,27). He testified as 
follows: 

"I found dried blood on the inside of each thigh, about 
2 to 3 inches in diameter. Also found that her genitalia 
or her vagina and surrounding parts were slightly swollen 
and that she had a hymen that was a very very iJj.msy · 
affair that had evidently been ruptured in the last say 

·10 to 12 ho~s-that would be an approximation. There 
were no other scratches of any kind on her body except 
two ·small scratches on the palm of her left hand about 
3/4 of an inch long" (R. 27). · · · 

In his opinion Rosa's vagina, which was "irritated and swollen slightly" but 
not bleeding, had been penetrated by some object or objects withip the preceding 
ten or 12 hours. Also in Captain Snead's opinion the flain on _the fly on 
accused's trousers (Exhibit 2) was caused by blood, but he could not be 
definite wi~hout a laboratory examination. (R. 27) 

Captain Stephen B. Preston, Service Company, 87th Mountain Infantry, 
testified for the defense that he had known accused, who was his jeep driver, 
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for about.11 months. Accused's "work was always excellent.· Any· job that he 
was given he did weUn, and at "no time since he has been in my command has 
he had any type of punishment or any kind of trouble at all". Witness con-
sidered accused "an excellent soldier". (R. 28) • 

Accused testified that on the afternoon of 4 July in the company of 
Sergeant Young he stopped at five different taverns in different towns and 
different parts of the country. Young drank 11a lot" and accused drank three 
beers and. three glasses of 11vino". The last stop for drink-was at about 161C 
hours! On the way back to Pordoi Pass for 11 chow11 two stops were made, both 
for the purpose of allowing Young to vomit. At the first stop Yoi.µlg vomited 
and rOOieved himself and accused saw no one at all around that area. At the 
second stop, which-was "only a ver.r short ways 11 up the zigzag·road from the 
first stop, Young again was vomiting and relieved himself. Accused ~so 
dismounted from the jeep, walked across a ditch to a little. creek ten to 15 
yards from the road, relieved himself· and: took "a dump". He was not out of. 
sight of the jeep, could see the road.at all times, and was away. 11 five.minutes 
at the longest". He did not kriow if Young was sleeping when he returned to 
the jeep. As ~hey started over the mountain accused said 11 •Young, maybe 
that would have been a pretty-good piece of tail, but it was too damned old"'; 
referring to an elderly woman at the last bar whom Young had "propositioned" •. 
They arrived back at Pordoi Pass at 1630 hours and had a cup of coffee. (R. 
29":"33) . . 

4. It thus appears from the evidence that near the place-and at the . 
ti~e alleged in the Specification accused forcibly and without her consent had 
unlav1ful carnal knowledge of Rosa Dauru, the person named in the Specification, 
a child 12 years of age. Accused, with a companion, was returning through . 
a mountain pass to the company area after having previously visited several 
bars and taverns in neighboring villages. As they came to a lonely and 
uninhabited par~ of the mountain road accused stopped the jeep he was driving, 
dismounted and looked at Rosa and.her father.who were tending their cattle. · 
'While Rosa left her father to go to her house,,400 to 500 meters away, accused 
drove the jeep about a kilometer up the road and stopped on a zigzag turn. 
He again dismounted, left instructions with his companion to account for his 
whereabouts if questioned, and set out across the ditch. When he entered 
Rosa's house he niade some· motions which she did not understand, and offered 
her cigarettes. lVhen she did not accept these he took her by the wrist and 
pulled her abo~t half a kilometer from the house to a grassy spot under some 
bushes •. When f!he tried to call .her father he put his hand over her m~uth and 
.drew out his knife. Ji'e then laid her spread-;eagled Upon the ground,· pulled 
down her bloomers, pulled off his trousers, knelt between.her legs, lay on 
top of her and.penetrated her sexually~ Ro~a testified that accused hurt her 

· by putting· his 11secret11 inside her "secret", making it bleed. He·· remained 
· on top of her about 10 minutes, !J:len arose, cautioned her to stay there on 
the bank, and left •. ·When he returned to the jeep he told his companion that 
he had.had "a piece of tail" but that· 11it wasn't very good" because it was "a 
little young or a little small". · · ·· 

·. . . . .. . .·\ . . . ,.. . . 
Rosa did not expressly testify that·she.resisted accused to the extent 

of her ability or that her resistance was overcome.by .. force or prevented by 
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fear. She d::..d testify, however, that she tried to call Mr father a'1d was 
prevented from doing so by accused's placing his hand over her mouth, that he 
dragged her from the house by her wrists, ·that she was afraid he woul~ 1¢.11 
her when he took out his knife, that accused kept knocking her to the ground 
when she struggled to get up, and that he hurt her when he penetrated her body. 
These fagts, together with other acts of violence visited upon the 12-year old 
victim by accused, justify the inference that she did not in fact consent, and 
that any lack of resistance was attributable. to her fear of great bodily injury 
or death induced by the violent manner in w.hich accused laid his hands upon 

. her, and threatened her with the dangerous weapon w.i.th which he was armed. It· 
i~ rape though a female may yield through fear (MTO 6956, Gordon). 

. . 
Rosa's te?timony was clear and convir.cing that her accompaniment of 

accused to the grassy spot where the.assault occurred was.in fact under duress. 
Her version of the occurrence was probable, not wicertain, not contradictory, 
and straightforward. The medical testimony warrants the inference that she 
was a virgin prior to the assault. The injuries to her sexual organs showed 
forcible penetration of a pre-existent hymen, and support the inference that 
the penetration which necessarily caused them was of a sexual nature. The 
meaical testimony thus corroborates Rosa's testimony as to the fact of .. 
penetration. Rosa's identii'ication of accused as her assailant was unequivocal 
and uncontroverted and was strengthened by accused's excited, agitated inter~ 

· ruptions when she and her father appeared before the officer to whom they had 
complained. These and other circumstances in evidence justified the court in 
rejecting the improbable and unconvincing testimony of accused and in concluding 
that accused overcame Rosa's resistance and had sexual intercourse with her by 
force and without her consent. It is immaterial that she was but 12 years of 
age for rape may be committed upon a female of any age (llCM, 1928, par. l48b). 
The Board of Review is of the opinion that the· findings of guilty of rape are 
supported by the evidence. 

5. The record shows that after an explanation as to his rights by the 
president of the court, accused elected to remain silent. Oral arguments were 
thereafter made by the defense and the. prosecution, and the court was closed 
and "voted in the manner prescribed in Articles of War 31 and 4311 • It there­
upon opened, received evidence of no previous convictions and the data from 
the .charge sheet and closed for voting upon the sentence. While the court 
was thus closed it was infonned that accused desired to make a sworn statement. 
It thereupon op~ned, vacated its findings and allowed ·accused to take the 
stand under oath. (R. 28,29) This procedure, while unusual, is authorized 
(Dig. Op. JAG, 1912-40,.sec. 395(37),CM166782 (1925)), and being at the· 
express request of accused he could not have been prejrtdiced in any manner 
thereby.· 

.6. It.is alleged in the Specification that the offense was conunitted 
"at or near Arabba, Italy". The evidence shows that it occurred at Rocca 
Pietore, where Rosa and her father lived, about eight miles from·Pieve .di 
Livinallongo. An examination of an official Italian co;mpilation of the 
localities, toYins, cities, communes and provinces of Italy discloses ~hat 
Arabba and Pieve di Li vinallongo are both in the commune of Li vinallongo and 
that all three localities are in the province of Belluno. There is no 
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sugsestion in the record that accused was misled or surprised by this variance 
in proof, and the locus not being of the essence of the offense charged, and 
the jurisdiction of the court not depending upon the geographical location of 
the situs, the variance was immaterial {11ITO 6166., Camacho). 

7• .The charge' sheet. shows that accused.is 26 years of. age and was ' 
inducted 21 February 1942. He had no prior service. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial richts of accused were comrni tted during the trial. ·. The 
Board of Review is of the opinion that the record of· trial is legally · 
sufficient to support the findings and sentence. A sentence to death or 
imprisonment for life is mandatory upon a court-martial upon conviction of" · 
rape under Article of 1~ar 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense of a 
civil nature and so punishable by penitentiary confinement for more than one· 
year by Section 2801, Title 22, Code of the District of Columbia. 
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FIFTEENTH AIR FORCE 

Trial b;r G~c.v., convened at 

(Jen) 

Private LLOYD E. MD8ilTT 
(38 311 672), Canpany B, 
910th Air Bast Securit;r 
Battalion. 

} 
} 
) 
) 
) 
) 
) 
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APO .$20, U. S. Arrrr;r, 9 June 1945. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, ~wisburg, 
PennsylTania. 

REVIEW' b;r the BOARD OF REVIEAV 

Sargent, Irion and Remick, Judge Advocates. 

1. The record or trial in the case of the soldier named. above has been 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 

Speoi.t:ication1. In that Private Lloyd E. ll:immitt, Canpaziy B, 
910th. Air Base Security Battalion, did, at A:r:rq Air Base, 
Vincenzo, Italy, on or aboui 16 May 194S, with malice 

· aforethought, will.fully, deliberately, feloniously, 
unlawfully, and· with premeditation kill one Sergeant 
Stonewall Jones, a human being, b;r shooting with a: J:ifie. 

He pleaded not guilty to and was found guilty or the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to be · 
shot to death w1 th musketl"Y', all members of the court ·present concurring in 

· the sentenae. The reviewing authority approved the sentence and forwai'ded 
the record or trial tor action Under Article of War 48. . The confirming · · · · 
authority, the Commanding General, Mediterranean Theater of Operations, co~ 
timed the sentence; but com.uted it.to dishonorable discharge, for!~iture.ot 
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all pay and allowances due or to became ch..J, and confinement at hard labor !or 
the .term. ot his natural· lite~ designated the •United· States• Penitentiaryj 
Lnisburg; Pennsylvania,· as the place ot t .fineme.nt, and forwarded the record 
ot trial for action under Article of·~ 50i. _ _ . . . 

3. The· evidence for·the prosecution ahon that on 16·JLa7 1945 accused's 
organization, Company- B, 9loth .Air Base Security Battalion, was stat10ned at 
Vicenzo Number ll (Italy), (R. 5). ()l that date Sergeant Stonewall Jones 
(the deceased) 1l'&S sergeant ot the guard, third relief, and accused 1'8.S ·a 
sentry on that relief (R. 6). The guards ot·the third relief were ·scheduled·· 
to be posted about 0240 hours 16 lla1' (R. 11). · .lbout 0215 hours Jones aftkened. 
accused's ti.rat sergeant, Ednnind J. Harris, whonn.s sleeping in tlae ordarl.1 .. 
room, and conTersed w.ith him. Jones then·le.tt to j>ost ·the guard. · (R. 5,619) 
.About 0235 hours Barris was awakened b7 accused (R. 7, 9). llarris test:Ltied 
as follows: 

"He (accused) said, •Sergeant Barris, 7011- see Sergeant Jones 
has gone off and le.tt me. He's trying to get· 1118 in bad 1F.L th 
the man. t •. I said,. •ll:imndtt', Bergeant Jones oame in here· and 
told 118 J"OU nre late tor guard. t. I asked Pri.n.te Ki:amd.tt 
it Sergeant Jones had "called hill.., He saidj •Yes, I 1la8 pre­
paring tor. guard.'. Then he said,· t I ought to get hill. I 
ought to get Sergeant Jones.•~· I told Pri.n.te.Jtilmd.tt that 
1t1s nonaense to get bim8elf into ·trolible. ·I said,· •The · · · 
war• s over, and 7ou 1lill be going home soon, I hope. • • (R. 7). 

"• • '•o •• 0 "• ooM • •• • ... 

After accused lett the orderly room ca.rry.l.ng .his ·.o) Springfield r11'le, Harrl.s 
heard •something like the noise ot someone loading a ri!l.e• (R. ·7); ·as though 
•the bolt was pulled bac1c• (R. 9). ·Later Harris· heard •the truckcomlng in 
from posti!ig the relief,, and the- m.en nre laughing and taJk1ng•. He theA 
heard a loud expl~sion. (R. 7 ,6) 

.About 0215 hours Sergeant Jones, the deceased, . awakened the dr1 wr. ot .. 
the truck 1l'bo thereafter drove the guards ot the.third.relief to thair posts 
where the;y were posted b7 Jones. - -The guards ·ot the second relief and Janes .. 
Tere then returned in the truck to the area· where th8;y arr1 Ted about 0230 hours. 
The Tehicle was not equipped w.Lth· a cab· or·a top. Jonas aat .. in· tbe front - · · 
seat 0n the right aide. (R. 9,13,14,23,26-26) Whmi·the,truck arriTed in. the 
Yic1.n1 ty ot the orderly room in the. area (Ex. 1) .. accuaed, Who. was atand1 ng . . . . 
on the lett side ot the road holding his .03 Springtield rif'l8 at port am; 
shouted ••Stop that damned truck'"· He then· 11Blked -nittl7 around the .tront 
ot· the vehicle toward the right side llhere Jones was seated and:, as he did·· 
so, accused manipulated the bolt ot his rifle. (R. l.4,15,17,18,23-2S,26,29,, 
32) Still holding bis ri!l.e at port arms he asked· Jones ... lhat are 7ou · 
trying to do?. Get me messed up with the man?n (R. l.S,18,24,28,29). Accused· 

·then said ••Notr,, )"OU think 7ou•re smart. · I•ll· k1ll ·,-our black ass. ·You· bl&Ck 
son-ot-a.-bitchu (R. 21,29). Jones did not repl.7 and stOod up (R. l.S,24,29). 
1lben accused _said '"I ought to kill 7ou arJ:Tfla:r• Don't 70u belien I 1lill k111 .. 
)"OU .. , Jones replied ••Yes, I believe 7ou would kill me'". Accused then stated 
• i I ought to kill 7ou arryn.y *** Get down oft t~t truck be tore. I shoot 7011- -
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downu. (R. 29) When Jones stepped off' the· truck accused said ••r ought to 
kill you ·anyway. You black son-of-a-bitch' n; -·and pointed his rif'l.e at him.- · 
(R~ 19,29,,32). One witness testified that Jones then started toward the day 
room; that accused thrust the rif'l.e toward the former• a· neck w:l. th· a jabbing 
motion and said that he 'W'ould blow ou~_Jones• brains (R. 15,16,19,21). 

- At this time Jones reached out with one hand, seized accused's rifle (R. 
lS,16,18,19,29), and "moved the'gun off of him• (Jones). Accused then •drew 
the gun back on him• 1 told Jones not to •catch bis gun• and said: that if he 
did so be would kill him. llhen Jones pushed the weapOn. awa:r a second time, -
accused "drew it back on him again" and repeated bis threat. Jones pushed the 

' rii'le my a third time, -apparently in an effort to prevent it from being' · 
pointed in his direction. Accused-said ••Turn loose JDY' piece; Sergeant Jonesn. 
The rifle was then discharged. (R. 24,26,29,J0,32-34) "lhen 'the shot·wa.a - -­
fired Jones and accused were n.Ot standirig squarely !ace to face but at some­
what of' an ang:le (R • .30,31,33). Only one shot was !ired (R. 24,26). ·Jones 
removed his hand .f'rom the weapon and slowly fell to the ground (R. 16,30). 
Accused said ••The· black so~t-a-biteh•s not shot. - He's putting on;· but 
I will shoot him"':, and "'You not dead yet '***I'll empty this whole ri.O.e 
in youn (R. 16,17,21,25,26,.30). Jones said "'Oh Lord bav~ mercy on me'" (R.-- · 
25,26). - Corporal Willie Hawkins of' accused's organization then took the ri.O.e 
.tro11 accu5ed (R. 13 ,17, JO) who then said 11 ' Qi ve me that gun. The son-ot~ 
bitch is not shot; but I will shoot bimtn. When· someone remarked.that Jones 
was •shot bad•, accused replied that he •didn•t give a damn•. (R • .30) 

- - -

When Sergeant Harris heard-the-shot he 1e!t the orderly:room and f'ouild 
Jones lying on the ground-with a wound under the lett ar!llpit. --·Jones• pulse 
was beating slightly. -Accused was standing to the lett o! a group of men -
with his hands in his pockets, and when Harris asked"il he realized"wba.t"he 
had done,- accused replied that ·sergeant Jones was •no good". - Accused-did-· 
not appear to be particularly angry- or excited but did seem slightly upset. 
(R. 7,8,lO,ll) Corporal Hawkins examined accused's Springfield ri.O.e and .­
removed one empty round from the chamber and .four rounds of live -ammunition 
from the magazine. ·He· gave the rifie, but not the ammunition, to Sergeant 
Harris. (R. 8,9,ll,12,22)- The·weapon·was-identifi.ed at the trial 'h1' Harris 
and was admitted in evidence (R. 11-13; Ex. 2). 

·- .. 

Jones was given first aid treatment at the scene and was then taken to · · · 
the 6lst Station Hospital. Although he was alive when placed in the ambulance· 
(R. 42), he was dead when examined at the hospital b;r Captain Gerald w. Husted, 
Jledical Corps (R. 38). Captain Husted, 'Who arrived at the hospital about 03.30 · 
hours, testified that in his opinion Jones had then been-dead between 15 and .30 
minutes (R. 41). He testif'ied-further·tbat in.his opinion the eauae·ot.death 
was a •gunshot wound ot the thorax11 (R• 38,39). The point of entry o! the 
bullet 1ras on the lower lett part of the neck, to the immediate left of' the­
spinal column, and the point of exit was about tour inches· below the armpit, 
appro:ximately three or four inches on the lett side (R • .38,39). There wa8 
also an abrasive type of wound on the inner· side ot the lett am just· above 
the elbow. There were no powder burns. (R. · 39)' Captain Hl1Sted identified 
Jones by' the latter• s identification tags (R. 38,lil). The soldier who -
accompanied Jones to the hospital testi.fied that_ Captain Husted was the doctor 
who examined Jones at the hospital (R. 42). _ _ -
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For' the defense, Pr1 vate Robert Brumfield ot a_ccused' s organf.zation 
testified that he (witness) wa.s·on the tlilck when it arrl"l'ed in the comp8lJ1' 
area 111 th the members of the· second relief of the guard~ · · As accused came to 
the right side of'the truck where Jones was sitting, accused manipUlated ·,the 
bolt of his· rifie. ·He stood; about ten feet· aa.Y !ran the door o! the truck · 
and asked Jones ••What are :you trying to do,.Sergeant Stonewall, get.me messed 
up with the man?'" Jones did not reply,· 1eft the truck and walked straight 
toward accused whOse rifie was pointed at Jones~ llhen Jones seized the· rifle 
with one hand acCU.Sed said "'You black son-of-a.-bitch, tum lll1'·rine loose"'• 
11 tness jumped from the truck· and went around toward the side of the vehicle,· ·· 
but be.fore he arr1 ved there the 1reapori had been discharged. Jones 1 'Whose hands 
dropped to his sides 1 then fell to the ground.· · Accused told Jones ·that h8 ·· 
was not shot ·and· that he (acclised) ought to empty.his.rine in him._ J.ccused 
began to back up, and Hawkins took his ritle. (R. b..3-46} . . . . . 

· Private Robert J. Richardson o.f accused's orgai:lization testified .for the 
defense' that When ·he returned to the area 111 th the second relief on· the truck,· 
-id tness left the vehicle and started toward his tent. .lfter he proceeded J$ 
or 20 yard.a his attention was attracted b7 loud talking·. He· turned and ·saw 
Jones and accused facing each other and about tWo feet apart~ Aceused'a back 
was ton.rd witness •.. The rine was discharged -and Witness smr .. aceused· back· ... 
a:ny llith the rine at port arms. Ha.11'kins then took th~ weapon trm. accused • 

. (R. 53-SS) · . . 
. - . . . ··-. - - . . . . . ~ . - ~.. . . . . . "' 

.Accused testified that he had been· in the mill tary eenice 32 months, 15 
days and had been overseas 28 months (R. 47). Jones, 1lbo "n.s sergeant ot bis 
relief, came to accused's tent on the evening in question. - Jones later· · · · 
reappeared at the tent and said '"Let's go"'. Accused, who "was getting up11 , 

began to dress but be.fore he f:l.nished-the truck drow ·~~ Accused denied · · 
that he told Harris in the orderl.1'room that' he" (accused) oUght •to get11 Jones. 
(R. 49) As he left the orderl7 room he ml.nipulatad the bolt of bis ri.tle · 
and threw a round in the chamber. A.sked·..my he did so he testified that he 
did not know, that he was •just careless, I guess•·. He" did ·not put on the 
satety at the time,· and there·were then tour rounds in the magazine and one 
in the chamber. (R~ 47 ,48,So.,Sll. It was not custana.17 to put a round in the 
chamber while wa1 ting .for the guard truck (R~ $0). He· denied saying •'Stop 
that damned truckn when the vehicle arrived. Carrying.his ·n.ne at port 
anns he nl.ked around the front of the truck to where· Jones ·was seated arid 
did not m.a¢pula.te the bolt of the rifle at this time.· He asked· Jones "what· 
he was trying to do· get me in treuble or asc:lmethilig 'With the ·man·~ : (R. 47 ,So, 
$1) He did not •recall slQing an;ytb1ng else". (R.-47).· ~c\iaecl's_rlne 1l'a8 
pointed directly at Jones when the latter astoOd up iii the truck. Jones did 
not repl.1' but left the vehicle and walked toward accused. .Jones seized the· 
rifie llith bis right bsnd, struck the nil.poi>. ·hard and pushed it to the left. 
Accused, 'Who did not ·mow Jones ·wa:s going· to seize· ·the weapon, •didn't baT& · 
8ZfT real· grip on 1 t". Accused's finger •wasn • t· exaetl7 on· the trigger" _-bu~ 
Jones• action jerked the rifle and thraw: accused· otf balance. ~~ed'• 
balld was jarred; bis .t.l.l'ager hit the trigger· and the weapon was· acCidental.17 
discharged.· (R. 48,49;51-53) Jones was about two and a bal.1' teet trca 
accuaed at the time (R. ~8). 
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Accused testified further that he (accused) itwas alltili"upset &nd­
angey; but ·not· allgr)"' enough to htirt aiiyone•.; ·and that· be did not intend. to-· 
shoot Jones "(R. 49,,50,,52). ·ne voluntarily- surrendered his rifie to-H&ldd.na, • 
and denied s81ing "'The black son-ot~bitch isn't dead. I oUght ·to aaptt 'lq' 
gm in him'". Be also dem.ed telliilg Harris that Jones -deserved it and that 
the latter ·n.s no good. ·.Asked "wl:t,y the llitnesses for the prosecution llwould 
testify about these things" •ccused testified: · 

·- . -

· "I can•t see no reason 1'b;r they should sat those things • 
. I 1IB.1' have said sane curse words, due to a little · · · , . 
~riness; ~t I didn't sq all those ~s.• -~R • .)2) -

4. It thus appears from· the erldence that at the -time and pli.ce alleged '· 
accused killed Sergeant ·stonffall Jones, 'the person liamed in the Specification,, 
by shooting h1a in the thorax llith i. rifie.· It. is indicated by the e"rl.dence " 
that before· the homicide·.accused·n.s late to.r guard duty and that Jones ·eom­
pli.iiied to the .first -sergeant of the· caD.patl7. · J.ccu8ed was admittedly allgl'7 
because he thought Jone's was-trying w· get hinl in trciuble, ·and told the first ··­
sergeant that he (accused) •ought ·to get• Jones. Accused then left the orderlJ' 
ro<llll and shortly therea1't.er Jilanipulatecl the bolt of his rifle and threw a bullet 
in the chamber·. llben the truCk carrying Jones and the mm.bars of the second 
relief returned.to the area,, accused ordered the-nhicle'stopped, approached 
Jones· and asked him it he was trying· to· get accuaed-in tro11ble. l.ocused cursed 
Jones.; said that he.ought to kill him, -ordered b1m tO leave the truclc· Cld"then 
threatened to kill him i! he did not do so; .AB Jones left the Tehicle accused 
again cursed him, repeated that he ought to kill b1m and pointed his rifie at 
him.· Jones seized the ·r.U'le with Orie baDd arid twice moved the weapon to one · · 
side. On each occasion accused poiiltecl the rifle· again at Jones· and threatened 
to k1ll him i! he seized the weapon. · When Jones puehed the 'ileapon· nay a · · 
third time accused ordered bi.JD to· relinquish the rifie 1 which 1f'a8 -than ·dis~ 
charged; One shot was fired; A.tt.er Jones tell to th8. groUnd accused threatened 
to •empty this· whole riil.e" in him~ Ute:r · a sOldier took· the ri!'le trim -
accused the latter requested that the weapon-be ret'iJmed to him,, stated that 
Jones 11'&8 not shot but that accused would shoot him. When saneone remarked · 
that J~nes .11'&8 eeriousl.7 wO\Ulded accused replied tlut,t he •didn't g1~ a damn~. 

A.ceused's defense waif that the ·shooting waa accidental; He testified in 
substance that- Jones seized .the r.Ulel struck it 'hard and pushed it to the . -·· 
left• This action eaused accused; ·whO ft.s not· holding. the weapon 1ri th ·a ·tight 
grip,, to be throlfn off bala1foe.· Hli ha:nd-;ras· jarred, and bis .f1nger llbich' ... 
ttwasn •t exactly' on the trigger•,,· hit- the trigger, thus -ca~· the ··weapon·· to 
be . ii.ooident&Lq discharged; Be daid.ed 'saying "that. he . ought •to get• or' to . -
shoot Jones,, or stat.1.hg that.the latter n8 "no 'goodlf~- He' admitted, ·bowenr,, 
being angry aJJd that he" llight •have said sane curse.-llOl'tis". ·He .tnrthe:r , 
admitted that he put a ro1md into the ·chamber of his ritle be.tore Janes• . 
arr!Tal., that he did not ·put on the safety,· and that ·he poiilted the r.t!le at 
Jones Then the. l~tter. stood Up in the· ·truck·~ . There waS. no e'rl.dence th&t Jones 
bad a weapon- in bi• possession lihen he Wa8 shot: oi• that. he' threatened aecuijed. 
in· il:rrJ' _manner~· The· Hidence. showed th&t h8 me~ attempted; llithout il:rrJ' · 

· displa,--_of· undue. 'rl..ol.eJice,, ··to· prevent t.he "ritle-.troa_being pointed 1Ji-b18 
direction by thrice pushing it aside. Accused's test:imoIJT was, in·general,, 
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in sharp ( Jnfilet with and uncorroborated bi~ that of the several witnesses · 
for the prosecution.· His credibility~ aS wen·as the weight to be given his 
testimony, was within the discretion o.f' the court which, acting within its 
prerogative, rejected accused's version ot the b0mi.Ci.d8 and determined the 
issue adversely against him. In this it was warranted. _ . 

Rejecting accused.1 s·version, the hOmicide.wasldthout legal justif'ica.tion 
or excuse. llaliee ns inferable· f'rom accused' is threat to Harris that he 
"ought· to getn Jones, his subsequent loading of the riil.e and leaving'o.f'! the' 
safety,· bis use of a deadly weapon; the 1rill:f'lll.,-deliberatej and wanton·manner 
in which it was !'1red1 and the repeated opprobrious epithets and threats to· 
shoot· with which be· addressed bis T.1.ctim both be.f'ore and &fier the shooting~ - ·· 
His violent cenduct, in the· absence· of 81.1.T circumstances "W'hatsoewr 'Which would 
in the Sl.ightest degree excuse or justify the shooting, ful.17 warranted the 
col111'. in finding accused gui~t:r o:t ~r as charge~ ~~0- ~68, 1JUli8lD.S). 

5. The charge sheet shows that aceused is 2.3 )rears o:t age and was 
induct.ad 24 September 1942. He had no prior senice. 

6. The court was legal.lT constituted. · No errors injur:louslY a:ti'ecting· 
the substantial rights of accused 'Were committed during the trial~ · The Board 
of ReU.811' iS of the . opinian that·· the record of trial is legaJ.17 · sutfieient -· -
to support the ·findings .and the sentence. A sentence to death· or imprisonment 
tor life is mandator;r upon conViction ·of mUrder under Article or Tar 92. 
Conf'inement in a peni tentia.r;r is authorized b;r Article of lTar 42 for the 
.:.fi'ense of murder, recognized as an offense of ~ civil nature and· so punishable 
ey penitentiar;y confi.neIIJ.ent for more than one year b,r Section 454, Title 18, 
United states Code. · 

~~~~~:!.:.:~~!2::!~' Judge Adv~cate~ 

-1.~~~~~~~!:S.-·' Judge 
1
Advocate. 
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J\J'anch Ottice ot The Judge Advocate General 
· . · with the , . · · 

· llediterranean Theater ot Operations, u. s. Arq 

Board ot Rev.tew 

lll'O . 7423 · 

.. 
U ?f I T E D S T A T-E S 

v. 

Private LLOID L KDOIIT'l' 
(36 311 672), Comp8z11'.B, 
9l0th Jil'.' ·Bue Securi t7 
Battalion. 

) 
) 
) 
) 

~ 
) 
) 

APO $12, lJ. s • .&rq 
7 August 191a5 . . 

tD'l'WTB ilR J'ORCI 
. .. .. . ... 

Trial 'b1' G~c.w., ·aonnned ·at···· 
. APO $20, tJ. s. J:rtq, 9 June .19.16. 

D1shoriorable discharge and 
cc>nf!nament tor lite. 
U. S~ Penitentiaey, Lewisburg, 

. P•nn87lvania • 

. B~ b.J: the BO!RD ~ REVIEW. 

Sargent, Irl,rm,. &lld ~elk~. Judge .Advocates. 

· The record.ot triil ih the case ot the.soldier named .• ..,. w·'been· 
8xam1 ned · b7 the Board of ReTin and held legal.q 811.tfJ.cient to support the 
sentence. · · · · · 

~~~~~~~~~!...·' Judge .Advocate • 

..c.~~~:.,:.~~~~-:.t Judge .Advocate. 

lll'O 7423 . ·· . . lit Ind. · . . 
Branch Ot.tice·o~,'f!le .Judge .ldvooate General, lfl'OUSA, APO 512, U. S. Jrtq1 

7 August 194'. · . . · . . · . . . . . . . _ . : · . . 

· l. !:D the case of Pri.'rate tloid E~ Xf.mllitt (38 )11"672),. C<lilrP .. B, 
91oth Air Base Becur1t7 Battalian, attentton· 1a·inv.tt8d tO the tor.going 
holding 'b1' the Board o.t· Renew that the record ot trlil is legil.17 ntticient 

. · to 'support .the sentence, which ho~g· ii herebf approved •. Under the 
I 

RESTRICTED 
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MTO 7423, lst Ind. 
7 August 1916 (Continued). 

provisiorui o! Article of War 5oi, you now have authority to order execution o! 
the sentence. · 

·-· - ' - -.. . : 

.. 2. After· publication ot the· general. court-martial . order in the . case, 
nine copies thereof shotild be tornrded to this . o.ffice with the foregoing 
holding and this·· indoraement. - For· convenience of reference and to .facili­
tate attaching copies of the published order to the record in t¥9 cs.Sa,· . 
please place the file number of the record in. parenthesis at the end of -the 
published order, as follows a · · ... 

(lll'O 742.3). 

{Sentence as commuted ordered executed. GCID 113, Jll'O~ 12 Aug 1945) 

I'.~:~ ·::···f };:\ ~ r,..., i-;~- ;-~. 
l '-" ....... ) " l\. \ ',._ ..... ;; \,~ &.-"' 

-2-



Branch Office of The. Judge Advocate General 
with the 

Mediterranean Theater of Operations, u. s. Army 

(~15) 

APO $12, U. S. Arm:f, 
21 August 1945. 

Board of Review 

. MTO 7442 

UNITED ST.ATES ) 
) 
) 

FIFTH A.RMI 

v. 

Private EZEKIEL SMITH 
(34 251 550}, 3256th Quarter­
master Service Company. 

) 
) 
) 
) 
) 

Trial by a.c.M., convened at 
APO 464, U. S. Arrrry, 5 July" 1945. 
Dishonorable discharge and 
con£inement for life. 
u. s. Penitentiary, Lewisburg, 
Pennsyl Tania •. 

REVThW by the BOABD"OF REVIEW 

Sargent, Irion, Sessions and Remick, Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon t~ following Charges and Specifications: 

CHARGE I: Violation of the 92d Article of War~ 

Specification: In that Private Ezekiel. Smith, 32$6th Quarter-
Jna$ter Service Company, did, at Montecatini, Italy, on 
or about 30 May 1945, with malice aforethougl:d; ld.l.f'ul.ly, 
deliberately, feloniously, unlawfully and with premedita­
tion, ld.11 one Private John M. Le1'1.s, a human being, by 
shooting him with a carbine. 

CHARGE Il: Violation of the 93d Article of War.· 

Specification: In that Private .Ezekiel Smith, 3256th Quarter-
. master Service Company, did, at Montecatini, Italy, on or 

about 30 May 1945, with intent to do him bodily harm, 
ccn:md. t an assault upon Private George T. Neal, by shooting 
hilll in the arm with a dangerous weapon, to wit, a carbine. 

He pleaded.not guilty to and was f~d guilty of the Charges and Specifications. 
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Evidence was introduced o:f one previous conviction by summary court-martial 
for will.ful disobedience o:r·an order of a noncommissioned officer in violation 
of Article of War 96. He was sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due and confinement at hard labor 
for the term of his natural life, three-fourths of the members of the court 
present concurring. The reviewing authority approved the sentence, designated 
the "thited States" Penitentiary, Lewisburg, Pennsylvania, as the place of 
conf'inement, and :forwarded the record of trial for action under Article of War 5'*· . . . . 

J. The evidence shows that on or about 30 May 1945, 3256th Quarter­
master Service company', of which accused was a member, was stationed in 
Montecatini, Italy (R. 9,10,24,33,41). After supper shortly before 
1900 hours on that date, preparatory to moving to a staging area, the 
members of the company assembled with their anns and equipment for roll 
call i~ the street before the building at Number 4, Via Michelangelo, 
Montecatini, wherein were l:>cated the company orderly room and billets 
(R. 6,10,25,26,28,29,33,38,41; Ex. A). As their names were called the 
men were to leave the fonnation but not the area (R. 26). Private George 
T. Neal, who pad been a member of accused's company for four days, £.ell 
out of the fonnation when his name was called. Leaving his rifle outside, 
he entered the building and stood near a doorway between a hall and the 
orderly room with his back to the street. (R. 2&-29) Numerous other 
members of the company had left the formation and were scattered in the 
street, hallway and other parts of the building. Six or seven of them 
were in the hallway. (R. W,29,37,38,44) Accused and Private John M. 
Lewis (the deceased), also a member of accused's organization, were in the 
street arguing over ownership of a musette bag (R. 26,31,32,41,44; Ex. D). 
They entered the building and continued the argument in the hallway at 
the entrance to the orderly room (R. 26,27,41,44; Ex. A). One of them pushed 
the other through the door to the street, and one of them said, "'That's no 
way to treat an American soldier' 11 • A man was seen to stumble out of the 
door. (R. 41,45) Prior to the argument Lewis had placed a rusty·"GI" 
knife in his musette bag when upstairs in the building, and had said n I I 
believe I w.iµ. take riv old knife and kill me a son of a bitch'"• During 
the altercation he was heard to say· "what he could do about his knife". 
Accused did not appear to be drunk and Lewis was not drunk although he had 
been drinking. {R. 44-46) Accused :.hen left the building, and Lewis took 
a position facing Neal and the street by the door to the orderly room (R. 27, 
28; Ex. A). Someone called to Neal '"Watch out, this fellow is going to 
shoot you'"• Neal glanced over his shoulder and saw accused, whom he 
recognized and identified at the trial, approach the entrance to the build­
ing with a "rifle" pointed at the hallway. It was not dark but ·"light" at 
the time, and Neal did not see a "gun" in Lewis' possession •. (R. 27-32; 
Ex. A) AJ3 Neal moved toward the inside of the door accused, from a position 
in the street about fifteen feet away from and opposite the entrance to the 
hallway, fired a shot at the door into the hallway while holding his "gun" 
at a low port position (R. 27,29-31,34,39-41,80-86; Ex. A). Neal was wounded 
in the up,Per left arm, and fell unconscious into the orderly room. He saw 
and heard only one shot fired. (R. 27,29-32,80) 
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When accused fired the formation scattered. :U:cCune, one o:t the . 
soldiers, started ton.rd accused, and when YcCune 1'88 about six feet from 
him, accused fired a second ;1hot at the door into the hallway. ·Accused's · 
weapon had a cover over the muzzle, and llcCune saw fire come out of the. 
barrel. llcCmle then-took hold of the •gun• and he and accused f.µl to 
the ground as someone said, 111 Ezekiel Smith, don't go crazy... YcCune 
disarmed accused, turned the weapon over to the Caopaxl;1 commander, and 
said to accused, ••Look, it ain't no use of this going on••. Accused 
responded, 111 I will get someone•s gun and shoot youu. (R. 34,3.5,37,39, 
40,42; Ex. A) The compa.ey- commander unloaded accused's r.l.fie. Accused 
handed five cartridges to a soldier and said,. 11 •Here 1 s five shells. Hit 
me'"• The soldier threw the shells against a nll •.. (R • .38,39,42,43). 
The. compaey, including accused, then marched to a. railroad station where 
trucks were parked and entrucked for a staging area (R. 35,36,40,43,85). 

About 184.5 hours on 30 May 194.5, military- policemen arrived at 
Number 4, Via Michelangelo, Montecatini, Italy; and found two men who 
had been shot. Neal was living and had a first aid bandage around his 
upper left arm, but the other soldier, •supposed to be dead•, was 1Y,ing 
on the floor with his eyes open and a gunshot wound 1n the area of the 
heart. The two soldiers were taken to the 94th Evacuation Hospital and 
put irito receiving tents. (R. 5-9; Ex. A) On 30 Mq 1945, Pr.l.vate John 
M. Lewis, 32.56th Quartermaster Service Compan_v, was admitted to t~t 
hospital, the records of which showed that he was dead upon arriva1, with 
an admission diagnosis of •asw, Pen~ Precardial area" (R. 19-21; Ex. c). 
The military police searched the areas of Number 4, Via llichelangelo, and 
the railroad station for the weapon employed in the shooting and later 
obtained accused's unloaded carbine from an ofi':l.cer of accused's company 
at the railroad station. Accused's carbine had a muzzle cover-•al.l shot 
off the top". The weapon ~lied.as 1.t it had been fired. It ns 
admitted in_evidence at the trial without objection. (R. 8-16,48,78, 
83; Ex. B) Accused was arrested by the military- :{>Olice later that night 
1n a staging area at Pi.Ba (Italy) (R. 16-18,78,79). · .·. 

A medical. officer perfonned an autopsy on the body of. Private Jolm . 
M. Lewis on .31 May 1945. He testified that death was caused by a gunshot 
wound of the heart, the point of entry being 1n the left anterior cheat. 
The heart was cut, shattered and one of the cliambers was blown IDfaY'• The 
bullet was removed from the lower right side of the back and was admitted 
1n evidence at. the tr.Lal without objection. (R. 22-24,48,_49; ·Ex. E) 

At the trial the court excluded from the e"rl.dence a pretrial state­
ment signed by accused on 1 June 194.5· on the ground that it had not been 
voluntaril.T made, and ruled that it not be read as an admission (R. 49-51, 
55-63,86-86; Ex. F). Agents Berlin H. Crites and Ralph B. liarb~rt, 
Crtipina1 Investigat.ions Di.vision,, testified that verbal statements 
precedent to the signing of the written statement were~ by accused 
after mplanation of his rights under Article of War 24, and after accused 

. was told that he did not have to niake a statement and that if" he did it 
might be used for or against him. No promises, threats or peysical. 'Violence 
were made or emp'loyed. · (R. 49,S0,56,59,,6o,63,86) Cr.l.tes then test.ified 
as to verbal statements made by accused on or about l June l9h5. ·Accused 
stated that be bad been 1n the company .tour or 1'i ve days and was . 1n bis 
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billet in his compani area in Montecatini (Italy) on 30· May 1945 at 
a.bout 1845 hours, prepared to assemble with his company for movament to 
a staging area. Members of the company were in the hallway when accused 
came downstairs and some of them were arguing. A soldier pushed accused 
backwards out the door. Someone held that soldier, and then released him', 
whereupon the soldier started to come out of the door with his hands in 
his pockets. The soldier was six feet, one or two inches tall, weighed 
about one hundred eighty-ti ve pounds and had light brown skin. Accused 
lowered his carbine and fired once, whereupon a member of the c~mpany 
seized the carbine and twisted it out of accused 1 s hand. The compa.'1.y 
commander then called the company to attention, 'marched it .. around ·the 
corner to trucks, and the company went to a staging area near Pisa (Italy). · 
Accused was arrested at Pisa about 0.500 hours on 31 May 1945. (R. 63-65) 

' 
Accused testified that he and seven other soldiers had been with 

· 3256th ijUartermaster Service ComPany approximately two weeks (R. 66). 
He bad been issued ammunition for guard duty three days, and his carbine 
five days, previous to 30 May 1945. (R. 66,68). Accused was billeted on 
the second fioor of Number 4, Via Michelangelo (R. 65,66; Ex. A). On 
29 May' 1945, accused turned in part of his equipment at the direction of 
an inspecting of.ficer (R. 67,73). About 1800 hours on 30 May, the whistle 
blew and the members of the company began to assemble in the street with 
their equipment (R. 65,66,70,72). Accused brought down irito the street, 
where all of tile company• s equipment was placed, bis musette' bag, field 
bag, haversack, roll, carbine, helmet and gas mask (R. 66,68,71,72-75). 
A muzzle ·cap or canvas bag was· over his carbine (R. 68) ~ After placing 
his carbine and equipment in the street, accused went to the supply room 
at the rear of the building to draw a shelter half and mattress cover, 
which he did not'optain (R. 65,68,72,73,74; Ex. A). Three or four minutes 
later~ while in the· supply room, accused heard two shots fired in the front 
o:t ·.the building. He got out of the vray o:t some soldiers who were ·running · 
through the house. (R. 65,66,68,76) Accused returned to the orderly room 
at the front of the building_ and saw someone receiving first aid treatment 
in the door {R. 76~77,90). He left the orQ.erly room, could not find his 
carbine and joined the ro:tination of the. company-, having with him at the 

. time o:qly his gas mask. After, the roll had been partially called, the 
company commander ·terminated the roll call, and on his order the company_ 
moved to trucks o~ another street.. (R. 66,67, 72, 74, 76) Accused recovered 
and took With him all of his equipment except his carbine:, which he inquired 
for but could not find. He learned that the company' commander had his 1 

weapon when the latter informed. him o:t this fact. He placed his equipment 
on the truck in which he rode to the staging area, and went to bed upon 
arrival. ( R. 68, 69, 11-13, 15) Accused testified that he did not know Lewis, 
and had never gone out, gambled or fought with him.· He did not know Nea1 
or McCune. He denied having a scuffie with McCune, and· testified that the 
witnesses whose testimoey- placed him in .front or the building at the time 
or the shooting, and engaging in a struggle with McCune, were ·mistaken· and 
lying. (R. 69,70,72,75,89,90) •. He did not have an argument nor was he pushed· 

•in the ballway (R. 68). He admitted throwing five rounds or ammunition against 
a wall, and testified that five more rounds or ammunition were taken i'roni him . 
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by agents of.the Cripi1na1 Investigation Division, but no more than that 
number (R. 69,77,89). Most of the men, including accused, bad been 
drinking on 30 May 194.5 (R. 67, 68). · Accused denied that ha fired a shot 
on the evening in question (R. 89). He al.so denied telling a Criminal 
Investigation Division agent that he fired a carbine on the night of 
30 May 1945 (R. 90). 

4. It thus appears .from the evidence that at the place and time 
alleged accused killed Pr.1. vate Jolm JL. Lewis, the person named in the 
Specification:, Charge I, by shooting him with a carbine. It further 
appears from the evidence that at the place and time alleged accused 
wounded Private George T. Neal, the person named in the Specification, 
Charge II, by shooting him in the arm with a carbine. · 

The evidence shows that preceding the fatal assault upon Lewis and 
the assault upon Neal, accused's organization assembled for roll call in 
the street be.fore the building which contained its orderly' room and billets, 
preparatory to entrucking to a staging area. The members of the compan;y' had ~ 
placed their arms and equipment in the street. During the roll call, 
while numerous members of the company were in the street and building, but 
not in formation, accused and Lewis engaged in an altercation in the street 
and the hallway o.f the building over a l!Dlsette bag. During the course thereof · 
Lewis referred to what be (Lewis). could do about his knife which he had 
previously" placed in his musette bag, and one of them pushed the other out 
ofthe door. Lewis remained in the hal1way as accused left the scene and 
returned ll:i.th his carbin.e, which was equipped with a muzzle cover. From 
the street accused !ired one shot into the hallway, in which were present 
six or seven of the members of his company, including Neal, who 1l'aS stand-
ing near Lewis. Neal was wounded in the upper 1eft am. Accused then 
.fired a second shot into the hallway, and.was immediately disarmed by 
another soldier, whom accused threatened to shoot. Shortly thereafter 
militar;r police arrived atthe~scene, i'ound Neal and another soldier, wounded 
respectively in the upper 1ei't am and chest, and dispatched them to the 94th 
Evacuation Hospital. Lewis was dead upon his arrival at the 94th Evacuation 
Hospital on that daf, his death having. been caused by a gunshot lfOUlld of the 
heart. Military police obtained accused's carbine, nth the muzzle cover 
shot a:vray, .from one of accused's officers at the entrucld.ng point. 

Accused's pretrial statements suggest that he fired his carbine in 
selt-de!'ense.when a soldier who had pushed him came toward him with his 
band in his pocket. This version o.f the transaction does not make available 
·to accused £he principles o.f selt-def'ense, as it does not appear 1hat his , 
life 1l'a8 endangered •even had a soldier, whom accused did not identify as 
either Lewis or Neal, approached him in such a fashion, nor does it establish 
that he was leg~ justified in resorting to the use of a dangerous weapon 
(Yml, 1928, par. l.48a). Accused did not reiterate this version o.f the 
hamicide in his testimony' at the trial, but placed himself on the opposite 
side of tha building, away .from the locus of the assaults, at the time the 
shots were fired. He also denied having an altercation.with Lewis,.or hav'....ng 
fired his carbine. Although aecused had been a member of his organization 
r~r only- a short~, the evidence identifying him as t?e assailant was 
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affirmative and unequivocal. Accused's contentiona were questions of 
fact for determination by the court 'Wbich decided such questiona against · 
him. ' . . ' . 

The evidence clearly shows that accused and Lewie had engaged in an 
altercation over a musette bag, upon conclusion of which accused left the. 
bu11d1ng and Lewis remained in a hallway- with a number of other soldiers. 
When accused re-approached the building with his carbine he deliberately 
.fired two shots into the crowded hall. Deceased was found by military' 
police shortly there~ter in a room ad.joinilig the hallll'a1' with a gunshot 
wound in his chest. Lewis was dead upon arri:val. at a hospital., his death 
being attributed to a gunshot wound of the heart. From these circumstances 
it is fairly inferable that accused intended to tire both shots at Lewis. 
Neal, who was wounded by one o! the two shots, testified that he beard 
only" one shot, that which wounded him, and that be then became unconsciou.s. 
There.tram is drawable t be in.terence that the firat · shot fired by accused 
wounded Neal. No 11itziess testified that be saw .deceased 1l"OUllded by' either 
of tie shots. As there is no suggestion that any other shots were .f1red or 
that Lewis.' i.njuey' could have accrued through a:tr:f ageney other than a shot 
ti.red by' accused, the court was warranted in concluding that the second 
shot .fired b;r accused killed Lewis (NATO 696, Pokorney). Tbe weapon 
employed b;r accused was referred to variously by' the witnesses at the. · 
trial as a•gun•, •rine• aM carbine. From all the evidence the court 
was warranted in concluding that 1 t was a c&rbine as·: alleged. 

. ' 

The court was justified in believing that the shooting o:t deceased 
us a conscious, deliberate and intentional act. Moreover, the deliberate 
and indiscriminate firing of a carbine into a crowded hallway involved the 
probability- of death of or grievous bodily ·ha.rm to one or more ot tbe . 
occupants, knowledge 0£ which is conclusively charged to accused. . Therefrom, 
as well as.. from the callous and deliberate ·manner in which accused employed 
the de~ weapon with wh1.ch he was armed, may be dram the inference that 
accused acted with malice aforethought. · There was no evidence that deceased 
threatened accused with a weapon or that he was armed at the time 0£ tlie · 
homicide. The homicide was without legal provocation, justification or 

· excuse. Accused was properly .found guilty- of murder as charged (MCM 1928, 
par. 148a; N.A.T0, 1.5.56, "Boudreaux; NATO 1631, Luck;y"; Bull. JAG, ~ 1945, see. · 
450). . 

Although accused JBa1' have intended to fire both .shots at Lewis, the 
wounding o.r an innocent bystander, Neal, does not exculpate· accused from . 
criminal responsibility- ·there.for. The requisite intent to do bodily hatm 
nth a dangerous weapon to Neal. is imputable to accused from the probable 
consequences ot his deliberate and intentional act,· although the bullet 
may- have been intended for deceased (MCM, 1928, :t>8.r• l48a, p. 163, par. 
149m, p. 180; Di.g. Op. JAG, 1912-40, sec. 451 (10); Bull. JAJJ, July' 1944, 
.sec. 4.51 (9)J MTO 6166, Camacho; MTO .5428, Coleman)~ . . . 

5. The charge sheet shows that accused is 30 years of age. at 
enlisted 21 February 19h2 and hid no prior service. 
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6. The court was legall.1' constituted. No errors injurious]¥ afiect­
mg the substantial rights o:r accused ware committed during the trial. 
The Board o! Review is 0£ the opinion that the record o:t trial is leg~ 
sufficient to support· the findings and sentence • .A. sentence to death 
or imprisonment tor lite is mandatorr upon conviction or murder under 
.Article of War .92. Confinement in a penitentia.17 is authorized b.1 Article· 
of War 42 tor the ofiense of :murder, recognized as an offense of a civil 
nature and so punishable b;y peni tentia.I'7 coni'inement for more than one 
year b.1 Section 454, Title 181 United states Code. ' 
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Branch Of.fice of Th~ Judge Advocate General 
. with the . 

. Mediterranean Theater of Op~rations, u. S. Army 

Board of Review 

MTO 1535 

UNITED STATES 

v. 

Private JAMES L. GRAVES 
(32 011 395), Company F, 
92d Engineer Regiment. 

. 
APO 512, U •. S. Arnry 
3 Septemb~r 1945 

) FIFTR ARMY 
) 
) Trial by G.C.M., convened at 
) · . :Gardone Riviera, Italy, 
) l August 1945. 
) Dishonorable discharge and 
) confinement for life. 
) U. s. Penitentiary, Lewisburg, 
) Pennsylvania. 

REVIEW by the . BOARD OF REVIE\'l 
.. , 

Sargent, Irion, Sessions and Remick, Judge Advocates. 

--------
1. The J;ecord of trial in the case ofJ the soldier named above has 

been examined by the Board of Review. 

(J2J) 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 92d Article. of War. 

Specification: Ih that Private James L. Graves, Company F, 
92nd Engineer Regiment, did, at or near San Antonio a 
Tr~bbia, Italy, on ~r·about 17 July 1945, forcibly and 
feloniously, against.her will, have carnal knowledge 
of Eleonora Bozzano. 

CHARGE II: Violation of the 93d Article of War •. 

Specification: Ih that Private James L. Graves, Compa.py F, 
92nd Engineer Regiment, did, at or near San Antonio a 
Trebbia, Italy, on or about 17 July 1945, with intent 

· to do ·him bodily hanli, commit an assault upon Francesco 
Maccio, by striking him on the head with a dangerous · 
~tr:ument, to wit, a pistol. 



<~24> . . 
. He pleaded not guilty to and was found guilty o.f the Charges and Specifications. 
Evidence·· was introduced of three previous· convictions, one by special court­
:martial .for absence without leave, disrespect toward his superioro.ffiCerand 
for being drunk and disorderly in company orderly room in violation o.f Articles 
of War 5)1, 63 and 96, and two by summary courts-martial, one for absenee without 
leave in violation o.f Article o.f War 61, and one for being outside his bivouac 
area without ·a pass in violation o.f Artfole of War 96. · He was sentenced to 
dishonorable discharge, forfeiture o.f all pay and allowances due or· to become 
due, and confinement at hard labor for the term of his· natural life, three-

. ·fourths of the members of the court present concurring. The reviewing 
authority' approved the sentence, designated the 11 Uniterl. States" Penitentiary, 
r..6wisburg, P~nnsylvania, as the place of confinement, and forwarded the. record 
of trial for action under Article of War 5~. · · . · 

3. The evidence for the pr0secution shows that on 16-July 1945 Francesco 
Maccio of Mazzone, Italy, and his fiancee Eleanora Bozzano,-age 21, of Genoa, 
Italy, were traveling from Milan to Genoa accompanied by a woman named 
Giuseppina Bruzzone. About 2230 hours they arrived' at a "check point" at 
Piacenza near San Antonio a Trebbia where.they searched for· a soldier nam~d 
Lane, who was a friend of Giuseppina~·. (R. 6,7,17,18,26) Accused, a member 

· of 92d Engineer Regiment; and some other· soldiers· also joined the group and 
Lane eventually appeared. Accused was sober·. Francesco searched unsuccess- · 
fully for rooms for the night and was partly assisted by accused who told 
them not to worry, that he would find a place for them at his camp. (R. 1,8, 
13,18-20,27,34,56) Francesco and Eleanora told accused that they did not 
want to go to the.camp. They went, howe~er, with Giuseppina, Lane, accused 

"and another soldier because Lane said that "these colored fellows were all 
right" and Giuseppina vouched for both Lane and accu8ed. (R. 8,20,21) · 
El.earora told Francesco to stay.close· to her as she was afraid. Giuseppina 
told accused that Francesco was Eleanora's brother but Eleanora denied 
it •. (R. 26,27) After· the group reached a ten.t in the camp wherein some ' 
soldiers were sleeping, and had seated.themselves, accused began·to fix the 
bed.S and showed them where they could sleep in· the tent. Francesco did not 
"think it good to sleep separated from my fiancee" and.he and Eleanora said 
they would leave;. Francesco told accused that Eleanora did not feel well, 
needed fresh air, ·and that it was better to sleep in the open field.· (R. 8, 
13,21,27) Accused and another soldier, both carrying blankets, accompanied 
Francesco· and Eleanora to a spot in a field about 100-150 meters from the camp, 
and the other soldier then departed (R. 8,9,13,21). Lane was not present· (R. 
21). ·Accused spread the blankets on the ground.and the three lay down, 
Eleanora being in the middle.· Francesco told accused that the latter should 
sleep 19' his tent but accused refused to leave •. Francesco said that it was 
impossible for two men and a woman to sleep together, and that it would be 
all right 'if there were two men and.tWowamen~ When Francesco insisted that 
accused go to his tent the latter pulled out what appe~ed ·to be a Beret ta · 
pistol, operated the slide and put a bullet in the chamber~ Francesco and 
Eleanora, attempted to leave but accused ordered.them ~ot to go and pointed 
the ~apon at them. (R. 9,10,21,22) Eleanora Wa.s shaking and very much · 
feared that accused would injure her (R. 10,22). After the three lay down 
again two soldiers appeared and talked with accused. Eleanora asked·the two 

( . 
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soldiers in Italian not to leave because she was afraid. After one o! the 
soldiers aslied Francesco to come with them and the latter refused, the two 
poldiers left,. (R. lO,l.4,22) Eleanora did not leave with them because she 
trusted her £:Lance and was with him (R~ 27). The three again lay on the 
blankets. Eleanora faced accused and kept as far away from· him as possible 
in order to see 11what he was doing"~ She did not converse with him and 
denied that he asked her for intercourse and that she replied "'Wait until 
rrr:r £:Lance is ·asleep'". (R. l.4,23,27) Accused then lifted her skirt and 
touched her· body. After she pulled his hands away he put them on the middle 
of her legs. With he.r elbow she· nudged Francesco who pulled accused• s hand.a · 
from the girl's body. Francesco, who was angry, 'and Eleanora arose and · · 
accused then threatened themldth his pistol. Francesco told accused that he 
(Francesco) "couldn't be present at that scene and it was better for me to be 
shot down there". Eleanora was shaking and asked her fiance· 11to do something 
for her to avoid what was going to happen". (R. l0,11,14-16,23) · Franeesco 
had no.pistol in his possession (R. 13,15,27) • .Accused then turned his 
pistol in his hand, struck Francesco on the head with the handle and Francesco 
fell to the ground unconscious.· 'When Eleanora· attempted to go to him accus~d 
seized her band, pushed her on the grot.md and told her to stay there. When 
her £:Lance later arose, Eleanora told him to run for ·help and he did so. A13 
Francesco ran, he turned.his head,·saw accused "jumping over rrr:r girl", and 
heard some shouting. (R. 11,16,23,~4) · 

Eleanora testified that after Frances.co left, accused pulled her"along 
with his lef't hand, holding the blankets t.mder his right ann and the pistol 
in his right hand. Al though she repeatedly asked him to take her to camp, 
he insisted that she remain with him. After they had proceeded about 50 . · · 
meters toward the camp, he spread the blankets on.the ground and told her to 
lie down. · When she refused he pointed the pistol at· her and she got down· on 
the blankets, followed.by accused. ·Although the camp was but 50-70 meters 
away from that spot, she did not call for help because sh8 !eared he "would 
1use the pistol against me". Also, when they first left the camp accused· had 
spoken to the guard ·and she knew that he and: the· guard, therefore, were · 
friends. (R. 24,28-30) Accused put the pistol under the blanket-near his· · 
head and said that he would not hurl. her if she rem,ained quiet (R. 24j28~29). 
Eleanora was nveey much" afraid (R. 24). With his hands he was trying to 
!orce her to lie· down and whenever she pUlled bis hand.a from her body he · 
again "embraced" her •. He lay on top of her and opened his trousers. She ... 
tried to cross her legs but he separated them 1tl. th his hand.a and told her to 
keep her knees up. She kept her skirt down on her legs nth her hand.a and -
continually told him to let her alone. Although she attempted to prevent him. 
from removing her lcniclcers he· succeeded in doing so.· His penis f'inally -
penetrated her vagina. She had her band.a on her stanach and tried to keep· 
him as far as possible from her l>ody. He seized her hand.a and attempted. to 
put them. around his neck, and remained on -top o:r her about ten minutes. The 
girl "applied a.ll the strengthn she· had to prevent the act o:f intercourse · 
although she :reared-his pistol. She diQ. not consent, even re1uctantzy,·to 
the act. She did not remember "the end" because she 11!elt unconscious•. 
Later, she !ound that she waa "all wet". · (R.-24,25;2~31) .Af'ter the act· · 
was completed accused brought her to his tent, and when she asked to be taken 
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to Giuseppina he told her that she was to stay with him that night and that 
she would go with Giuseppina in the morning •. He left the tent to find her 
shoes which she had lost. She did not escape after he depaz1ied because accused 
had spoken to another soldiez: who was in the tent and who· was -right besid~ 
her, and she realized then that she "had lost her chance11 • Accused returned 
without her shoes and lay down on the cot on which she was lying~ He put his 
pistol under t~e pillo'W and they remained there for an hour.' (R •. 25,26) 
Although he touched her legs he did not try to have intercourse with her in 
the tent (R. 30). She did not leave during that time for she was_ not certain 
accused was asleep as another soldier, during the hour, had asked for a 
cigarette and accused took one from her pocket and gave it to him. At the 
end of the hour she heard Francesco calling and, as accused was then asleep, 
she ran out to her fi.ance. ·she identified the tJkirt she wore that night and 
it was admitted in evidence. '(R. 26; Ex. l) -

Eleanora further testified that she did not agree to have intercourse· 
with accused and denied that she removed one leg from her knickers herself. 
When accused was about to go in search of her shoes, she told him for the 
first time that Francesco was her brother because she feared that accused 
would catch her fiance outside the camp and injure him. -(R. 28) She did 
not see another soldier when she and accused were walking to the second 
field where the act of intercourse was accomplished, nor did she see another 
soldier while they were lying do'W?l in the second field. However, while they 
were lying in the second field-she did see accused Hrise up and take his 
pistol". (R. 30,31) It was not accused's finger which penetrated her person, 
and because she was 11'\Yet afterwards 11 she did not believe he used a 
contraceptive (R. 30). 

When Francesco ran for help he fell into a ditch and broke his leg which 
was in a cast on the day of trial. With the aid of-his hands he finally 
arrived at the main road and was taken in a truck to the headqUarters of the 
227th Provost Company (British) where he arrived at 0300 hours. (R. ll,12,31) 
Francesco was "very distressed" and a wound was observed on the top of his 
head (R. 32). Francesco and two British soldiers then went to the camp of the 
92d Engineer Regiment about 0400 hours 17 JUly where Francesco called Eleanora. 
She ran to him and they embraced each other. She was eyst~rical, shaking from 
head to foot, and told her fiance that "he (accused) had dqne everything over 
her". They the:Q. accompanied some officers to accused's tent. (R. 12,13,32-35) 
First Lieutenant Frank D. ·wills of accused's company went to the tent where · 
accused was then sleeping, removed a Beretta pistol from under his pillow and 
awakened him. A clip containiilg bullets was fo:und in the pistol but no 
bullet-was in the chamber. (R. 34-36) The pistol was admitted in evidence 
(R. 59; Ex. 2). 

It was stipulated by the prosecution, defense and aceused tha~ if 
Lieutenant Dobson, Royal Arrrr:r Medical Corps, were present iil court he would 
testify that he examined Eleanora at 0700 hours, 17 July, and that there 
were patches of what appeared to be semen on her skirt and knickers. There 
were no marks of violence on her wrists~ arms and neck, .and no bruising, 
scratches or'stains on her thighs,'lower abdomen and the region_ of the vulva. 
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Her hymen was not intact. No speculum was available and it was not possible 
to obtain a smear .from the region of the cervix. Eleanora admitted that 
she previously had had intercourse with her fiance. She had not "washed· 
herself" or urinated between the time of the incident and the examination. 
(R. 36,37) It was further stipulated that if the resident officer of the 
Ospedale Civile di Piacenza were present he would testify that he treate~ 
Francesco on 17. July for a "straight" wound on the head about five centimeters 
long, "regular edges, slightly contused, in as deep as the bone" (R. 37). 

· For the defense, Private Chauncey L. Boles of accused's organization 
testified that he accompanied Francesco, Eleanora, Giuseppina, Lane and accused 
from the road to the camp that evening, and that after some conversation in 
the tent which witness could not understand, he went with Eleanora, Francesco 
and accused to the field~ Giuseppina and Lane did not go with the group 
but went toward a bridge. After remaining in the field a few minutes Boles, 
who was carrying a quilt, told accused that he "was going over and lay down 

. and see what was coming up". · He went about 20 feet away and lay down. 
(R •. 38-40) About 15 minutes later he returned to the group and asked accused 
11what.was up" and the latter replied "nothing as yet 11 • Boles went back and 
lay down. He saw two soldiers approach the group but did not hear what was 
said. He fell asleep and about 20 minutes later was awakened by some 
11confusion11 and saw some wrestling. He asked accused what the matter was 
and was told "'Nothing"'· Boles saw 11a pass" made and when he. walked over to 
the group Francesco was lying on the ground as if he had been knocked out 
and accused had a pistol in his hand. Francesco said something, jumped up 
and ran away. Boles told accused that he was going to the tent to bed and 
accused replied that he also was going to bed. (R. 40-43,45) Af3 they walked 
toward the tent Eleanora was hanging on to accused's right am.and Boles 
believed accused had his pistol in his hand but was not certain of this fact 
(R. 42). Witness testified that he, Eleanora and accused went directly to 
accused's tent without stopping en route and that they all arrived at the 
tent at the same time (R. 41-45). He also testified that as he walked along 
he was not watching accused and the girl, that he saw them at some later time 
but was not able to state how long the.interval was, and that there was 
"Damn little" light that night (R. 44)~ In the tent accused and Eleanora 
sat on accused's bed. She was shaking, talked to accused in a "funny" voice, 
and would seize his· arm. (R. 42,43,45) Boles went to his own tent, removed 
all bis clothing except his shorts and returned to ask accused "what was up". 
Accused repli~d "'Nothing'"• When Boles asked him for a cigarette the girl 
gave accused one. Accused gave it to Boles who took a puff, returned it to 
accused, and then went to his Ollll tent for the night. (R. 43) 

It was stipulated that if Private Rubin Gilbert, Company E, 92d Engineers, 
were present he would testify that when he was on guard about 0200 hours 
(17 July) someone called out from tent number 11 and asked Gilbert to awaken 
him at 0400 hours. At 0330 hours Gilbert went to that tent, -asked if someone 
wanted to be awakened and a voice replied in the affinnative. · Nothing unusual 
occurred thereafter lllltil some officers and British mill tary police arrived 
"a little while later". (R. 45,46) It was also stipulated that if Lieutenant 
John Bertoglio of accused's company were present he would testify that during 
the day of 16 July 1945 he conducted a "shake-down inspection" of tent number 
11 in acc.lBed's company area and found no weapons at the time (R. 46). 
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Accused testified that a~er he met Francesco, Eleanora and Giuseppina, 

and had found Lane for them, Francesco unsuccessfully searched for rooms. 
Accused then offered to let them sleep in his tent and they agreed. During 
.the conversation Eleanora told him her name Wa.s Maria and that Francesco 
was her brother. (R. 46-49) As the group, including Boles, went toward the 
camp accused held Eleanora's hand on the way. He said she could sleep with 
him and she agreed to do so. In the tent accused showed Lane the bed where 
he (Lane) and Giuseppina would sleep. He also showed Francesco his bed 
and told &eanora that she could sleep with him (accused) and she agreed. 
(R. 49) After she and Francesco spoke together Eleanora told accused they 
preferred to go to the field and asked if he could go with them, whereupon 
he and Boles obtained blankets and accompanied them about 60 yards into the 
field. Lane and Giuseppina did not go with them. Accused told Boles to "'go 
back out in the field and wait'" and Boles withdrew about 15 yards. The· 
tbree then lay on the blankets and Eleanora, who was between the two men, 
faced accused. (R. 50) Accused put his arms around the girl and began to 
fondle her and Francesco objected. She whispered "'Wait until he goes to 
sleep'"· Accused, about 15 minutes later, began to fondle her again without 
her objection and Francesco pulled accused's hand away, began to talk 
loudl.y and rose to his feet holding a pistol in his hand. When accused 
advanced toward him.Francesco pointed the pistol at him and said 111 sparare 111 

wnich means 11shoot11 • (R. 51,52) Accused continued to advance toward the man 
and was not afraid because he believed he could take the weapon from Francesco 
(R. 55,56). Accused seized Francesco's hand, raised and twisted his arm and 
when .the weapon dropped the two men struggled for it. Accused got it first; 
struck Francesco and the latter fell. Shortly thereafter Francesco arose and 
ran awa:y. Accused denied that he pointed the pistol at Francesco. Accused 
told the girl to go away, secured his blankets and walked off. Boles arrived 
and asked what was '"going on'"• Eleanora seized accused's arm, said "'Wait, 
wait"', and asked accused to take her to Giuseppina. Accused refused and 
motioned that ·she should go away~ She repeatedly told him that he was good. 
and that her "brother" was bad. When accused stopped walking .and asked per 
if she wanted to have intercourse, she agreed and he spread the blankets. He 
had the pistol in his hand but did not point it at her. (R. 52) She volun­
tarily lay down on the blanket with him and removed her drawers. Al though 
he fondled her without her resistance and she held. his penis, he did not 
succeed in having an erection and did not penetrate her person at all. · ~er 
ten minutes he "gave up" and he and the girl went to his tent: She was not 
crying and lay d01m on his bed. He put the pistol under his ·pillow and then 
l.eft to find her shoes and Giuseppina, at Eleanora's request. He could not 

· find the shoes and on his return he asked the guard to come to tent number ll 
and to awaken him at 0400 hours as accu5ed thought_that at that hour he could­
ha.ve intercourse with Eleanora and then take her back to the road. .Ai'ter 
accused returned to the tent and lay on the bed,. Boles arrived and told him 
to "'Take a walk'"• Accused told him to return later. In about 15 minutes 
Boles ;returned clad in his shorts and a:Sked "'What are you going to do?' 11 

Because the girl trembled accused told him that he "wouldn't have anything 
to do with her now as she seemed a bit shaky". Accused believed the girl. 
was trembling because her brother ran away and she could not f'ind Giuseppina. 
(R. 53,54,56) Boles was 11hangi.ng around" because he believed the girl was 
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a prostitute and, he wanted intercourse with her (R. 57). When Boles a.Sked ·. 
for a cigarette Eleanora gave accused a package and he handed.one to.Boles• 
After· Bole~; the girl and ac~used Smoked it, accused then turned his back, 
slept, and was awakened by the guard at OJJO hours. He did not have inter-
course with Eleanora in the tent~ . (R. 54) · · 

Accused further testified that the girl's dress ·could have been stained · 
by his fingers which were wet because he fondled her. He insisted that he did 
not have intercourse llith her or have an emission, and testified that he did , 
not have a pistol when he first went into the field. With reference to Boles' 
testimony that he had accompanied the girl and accused from the field to the 
tent, accused testified that Boles was walking !'aster and did not notice that 
accused and Eleanora had stopped. . (R. 54-56) . 

For the prosecution; in rebuttal, it was stipulated that if Lieutenant 
Colonel Philip Goldstein, Medical Corps, Chief of' ~boratory,.J7th General 
Hospital, were present, he would testify that examination of the girl's dress 
disclosed the presence of two whitish spots which showed •tvaginal epithelium 
and also some spermatozoa'" (R. 57-59). · 

4. There is thus direct and positive evidence that at the time and place 
alleged in the Specification, Charge I, accused had unlawful. camal knowledge 
of' Eleanora Bozzano, the woman named in the Specification, by force and without 
her consent. It was also shown by the evidence that accused committed an 
assault with an intent to do bodily ham upon Francesco Maccio, the person 
named in the Specification of Charge n, by .striking him on the head with a 
dangerous weapon, namely a pistol. 

Accused accompanied Eleanora and Francesco to a field, lay down with 
them on some blankets and·refused to leave upon Francesco's request. When 
Francesco insisted that accused leave them the latter pulled out a pistol, 
put a bullet in the chamber and threatened them with the weapon. The girl,. 
who feared accused would injure her, asked two soldiers who then appeared not 
to leave them but they departed after Francesco refused their request to come 
with them. Thereafter, accused fpndled the.girl against her .will and when 
her fiance objected and pulled his hands from her boey, accused struck him· 
on the head with the pistol, knockinghim·unconscious. After Francesco ran 
for,aid accused, still holding his pistol, pulled the.girl away to another 

~ spot in the field and at pistol-point forced her to get down on the blankets • 
.Although she feared accused would use his pistol she resisted with all her 
strength his attempts to accomplish the sexual act• He finally succeeded 
in removing her underclothing and in penetrating her person. The girl 
testified that she "felt unconscious" toward "the end". 

The testimony 0£ Eleanora as to the commission 0£· the offense of rape 
was corroborated in part by the testimony o:f Francesco, by the fact o:f her 
hysterical, trembling condition when her fiance later arrived at the camp with 
the British police, and by her complaint at that time that accused "had done· 
everything over ~r". Boles also testified that tll~ soldiers had appeared in 
the field, ·that the girl was shald.ng and talked in a·"f'unny" voice after her 
return to accused's tent, a.fact admitted by accused. The medical evidence 
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disclosed that there were patches.of what appeared to be semen on the victim's 
skirt or dress, and underclothing. The lack of medical equipment prevented 

·the taking of a smear from the l'.egion of her cervix. 

The testimony of Francesco as to the vicious assault upon him was 
corroborated by the testimony.of Eleanora and Boles, and by the medical 
evidence. 

Accused testified that although the girl was willing to indulge in the 
sexual act and never resisted his advances~ he was unable to have an erection 
and did not penetrate her person or have an emission. The. question of pene­
tration and of the consent of the victim was one ·of fact for the determination 
of the court and upon all the' facts and circumstances disclosed, the court 
was fully warranted in find;ing accused guilty of rape as charged. . . 

Accused denied that he had.a pistol when he first entered the field, 
testified instead.that it was Francesco who had the weapon, and that accused 

.disarmed and struck him because the Italian pointed the pistol at accused and 
threatened to.shoot him when acc\ised fondled his fiancee. ~ain, the truth 
of accused's contentions was a question of fact for thB court's determination 
and its resolving of this issue against accused was fully supported by the 
evidence. Accused was properly found guilty of an assault with intent to do 
bodily ham with a dangerous weapon in violation of Article of War 93. 

5. The charge sheet shows that accused is 29 years of age and was 
inducted 10 March 1941. He had no prior service. 

6. The court was legally constituted. ·No errors injuriously affecting 
the substantial rights of accused.were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and sentence. A.sentence to death or 
imprisonment for life is mandatory upon .a court-martial upon conviction of 
rape under Article of War 92. · Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense.of a 
civil nature and so punishable by penitentiary confinement for. mare than one 
year by Section 2801, Title 22, Code of the District of Columbia. 

~~~~~~~~~~'Judge Advocate. 

~4~&...~;i:CS~~~~-·' Judge· Advoca~~· 

-'.~~::!:!~~':::l:~~~!.-·' Judge Advocate. 

- 8 -. 



Board of Review 

MTO 7547 

. _; 

• · .Branch Office of The Judge Advoc·ate General 
with the 

Mediterranean Theater of Operations, U. s. Army 

APO 512, U. S. Army 
5 September 1945 

• I• 

UNITED STATES FIFI'EENTH ~ FORCE . 

(3(31) 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M~, convened at, · 
Bologna, Italy, 14 August 1945 •. 

Private FRANK JORDAN 
(18 023 253), 484th 
Aviation Squadron. 

Dishonorable discharge and · 
confinement for life. 
U. s. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 
) 

Irion, Sessions and Remick,· Judge Advocates. 

\ -------
l. · The record of trial in· the case of the soldier named above has been 

examined by the Board of Review. 

2. Accused was tried upon the following Charge· and Speci.fication: 

CHARGE: Violation of the 92d Article of War. · . . 

Specification: In ·tliat Private Frank (NMI)- Jordan, 484tli Aviation .· 
Squadron,· then· a member of Company :•A•, 909th Air Base Security 
Battalion,- did, at Bologna, Italy, on or about 5 May 1945, · 

. forcibly and .feloniollsly~ against her will, have. carnal knqwledge 
of Risi Nella. 

He pleaded not guilty to and was .found gliilty of the.Charge and Specification~ 
Evidence was introduced of two previou.9 contlctions· by special courts-martial, 
one for absence withe>ut leave and .for failure to obey a lawi'al order of a 
camnissioned officer, in violation of.Articles o.f War 61 and 96 respectively, 
and one .for carelessly discharging a service rifle in his tent in· violation · 
of .article o_.f War 96. He was sentenced to dishonorable discharge, .forfeiture 
of all pay· and al1owances due or to become due, and confinement at hard 1abor 

topJ f~ A.G.Q." . 
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for the tenn of his natural life, three-fourths of the members of the court 
present concurring. The revi.ewing authority approved the sentence, designated 
the "United States" Penitentiary, Lewisburg, Pennsylvania, as the place of 
confinement, and forwarded the record of trial for action under Article of 
War 5ol. · 

3. The evidence for the prosecution shows that on 5 May 1945 accused, 
now a member of the 426th Signal Construction Battalion, was a member of 
the 909th .Jir Base Security Battalion, stationed at an airfield about six 
kilometers from Bologna (Italy) (R. 38,46). He and Private First Class Richard 
Anderson were part of a ·small detachment of soldiers, of which Corporal 
Willie Evans was in charge, guarding a four-motor airplane that bad crashed 
(R. 42,46,59). About one kilometer from the airfield, at Calderara Di Reno, 
part of the city of Bologna, lived Risi Nella, her 35-year old married sister 
Risi Vellina, her parents, and Chiarrini Giovanni, a 56-year old refugee from 
Bologna (R. 6,14,15,24,31,33,42). Nella, who was not a virgin, having had 
intercourse on many occasions more than a year previously with her fiance, an 
Italian soldier, was 25 years old, one meter and 45 centimetdrs tall, and 
weighed 55 or 56 kilos (R. 13-15). 

About 1630 or 1700 hours, 5 May 1945, Nella was in the kitchen of her. 
home, and in the outside hallway were her sister Vellina, her 11-year old niece 
Rubini Adelfa, a~d another little girl (R. 6,7,25,36). Accused, a colored 
soldier, approached and asked Vellina for wine, and upon being told tha+ she· 
had none, entered the kitchen where Nella was, followed by the two littie 
girls (R. 7,10,25,26,28,36,37). Accused was dressed in an olive-green uniform 
and wore a cap (lt. ll,.28). As this was the first time Nella had ever see 0 i a 
colored soldier, she 11went backward", but accused sB.id "'don't be afraid, I 
am American. I am not bad'". · He asked for some wine and when Nella told 
him that she did not have any,. he sat down in a chair. (R~ 7,25,36) ':'hen 
he seized Nella by her hand or wrist, placed her on his knees, told the tWJ 
little girls to leave, and told Vellina, who was standing outside the window 
to 11 1 get out of here"'• As he said this he twice put his hand under his 
shirt. (R. 8,26,36) As Adelfa left to go to a near-by farmhouse, she heard 
Nella screaming (R. 36). As Vellina left and went 12 or 13 yard~ for help, 
she heard her sister "yelling" (R. 26). 

Risi Nella testified that as .she tried to escape and follow the little 
girls, accused grabbed her hand and knocked her to the floor. She tried to 
get up and defend herself and accused hit her on the: eye with his closed ~"'i.st, 
slapped her on the mouth and 'teeth, and hit her on the chest and right hip. 
(R. 8) As she .struggled and yelled, unable to breathe, accused squeezed her 
throat, put his hand on her mouth, squeezed her legs, pulled her drawers 
do'Wll and removed them, and 11got on top" of her (R. 8,9,16). She J·~lled and 
struggled and did everything she could to prevent accused from removing her 
drawers (R. 17). When he was on top of her, he Ul buttoned his belt and 
trousers and inserted his private parts within hers (R. 9). She tried to get 

. ,up· but accused squeezed her legs together with hfr le~s and kept her on the 
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fio)r (R. 16). She tried to move but accused struck.her on the side. She 
finally lost consciousness a~er accused had penetrated her person (R. 9,18).' 
The intercourse was against her will ( R. 14). 

Vellina, who had gone for help, returned and saw accused lying on his 
knees on top of her sister. All of Nella 1 s clothes had been "pulled up", 
and accused's trousers were do1m and his· shirt out. (R. 26,30) Accused rose 
on his lmees and threw a chair at her (R. 26) and she went away shouting · 
(R. 27). Chiarrini, who was in the fields about 200 yards from the house, had 
hea.rd Nella yelling, and rushed to the window, where he saw her lying on the 
floor 11wi th the negro on top of her"~ She was moaning and accused was 
squeezing her throat and hitting her. (R. 31,32) Her skirt was above her 
waist and he could see her private parts. Accused's pants »rere up and unbuttoned. 
(R. 32) Chiarrini told accused to "'come out111 but accused threatened him and 
put a chair through the bars of the window in order to drive him away (R~ 9,32). 
Nella regained consciousness while Chiarrini was at the window and accused 
thereupon dragged her by her legs about 15 feet over.the rough stone floor to 
the other side of the kitchen near a table (R. 9,17). Chiarrini came around 
and entered the door of the kitchen, where he saw accused on top of Nella, under a 
table. Nella did not· move. · (R. 32) Accused threw two chairs at Chiarrini, 
which did not hit him, and Chiarrini threw one chair at accused, striking him 
on the nose and causing it to bleed (R. 9,27,32}. Nella, who was still on the 
floor, was told by Chiarrini to . come out (R. 10 ,32). She "walked under the 
table" "like a cat", and when she reached the door her skirt, which had been 
torn by accused during her struggles, dropped down and fell to the floor (R. 10, 
ll,16,18,19; Ex. 1). She left the kitchen, holding her skirt, and went to a 
near-by house, "still yelling"; her drawers remained in the kitchen (R. 10,18, 
19,27,29). Accused "stood a moment to think and then when he saw his nose was 
bleeding" he left the kitchen •. He ran away through the fields, turning from 
time to time to throw rocks, and reached the road. (R. 27,33) · 

' 

Nella returned to the kitchen and washed her legs which were dirty (R. 10). 
Her outer skirt had been torn on the right and at the back {R. 10,11,16,18; 
Ex. 1) but her under skirt, waist and drawers had not been damaged in arry way 
(R. 11,18; Def. Exs. 1,2). ·Accused's cap, which was found on the floor; was 
inspected ten minutes later by "somebody from Headquarters, Villa Fornica11 , 

to whom Nella explained what had happened.. The cap was burned by· children in 
the evening (R. 12,13,22). Nella 11felt very bad" and went to bed. Her back 
was sore and she had a swollen eye and pains in her abdomen (R. 13). She had 
bruises between the legs which remained 15 or 20 days {R. 16). · Her parents · 
returned to the house about 2000 hours and she told them what had occurred 
(R. 19,20). 

, About 1700 or 1730 hours accused returned to his tent and entered it 
hurriedly (R. 46, 63). · He was· dressed in 110D uriiform" and there was, blood on 
his face, nose and clothes {R. 46,47,59,60,63). Anderson, who was in the 

·tent, testified that he heard accused 
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"say.something.when· he got in that he had been in a 
tight with some Italians and· didn't say' exactly where, 
out at so~e girl's house or something like that" (R. 46). 

Evans, who was in the back of the tent, testified that he heard accused 

"say to the boys in the tent he had been·in a fight with an 
Italian who· beat him up that way. That him and the girl was 
about to get in bed and about to get some· and· the Italian 
hit him in the nose with a brick" (R •. 59). 

,,,.· . r . . . . 

Accused secured "a gun",- began to clean it, and Evans took it away from him' 
(R. 46,·47 ,59 ,6o). Between 1830 and 1930 hours accused took off his clothes, 
borrowed· a fatigue suit. from .Anderson and left the c·amp area, saying that · 
he ·(accused) was going to get his clothes th.at evening -(R. 6o-62). 

' Tarozzi Ersillia lived 100 yards from the Bologna airfield and about a · . 
kilometer from Risi Nella. About 1730 or 1800 hours 5 May 1945.accused brought 
his dark green woolen· uniform, consisting of a shirt and a pair of pants, to 
Ersillia to be washed. There were blood ~pots or stains on the shirt and on 
the outside of the pants.· When Ersillia asked lti.m the reason for the blood 
he replied "'I met Franka. I wanted to love her.. Her father came and hit me 
with a rock in my nose'"• (R. 42-44) · · 

Nella was unable to get out of bed on_ 6.May and no Red Cross ambulance 
was available that day, but on 7 May her brother took h0r by horse· cart to -
the Santa Orsala Hospital, Bologna, l2 kilometers from her home (R. 121 13,20, 
27).· There she complained to Bertini Antonio, Ma.re~ciillo of Questura on 
duty, th.at she had been raped (R. 12,44,45) •. She was examined by a Doctor 
TolomilJi (R. 21). ·It was stipulated·that Doctor Eros·Tolomilli, a doctor .. 
in the internal medicine clinic of San Orsala Hospital, would testify that · · 
on 7 Ya.y.-1945 he examined Risi .Nella, who told him she had been forcibly raped 

· on 5 May. His examination disclosed that her le.ft rqe was black, :that she 
had a bruise about three inches in diameter on her right shoulder and a bruise 
about "four inches in diameter on her-left side below her ribs. There 'Were -
no contusions, lacerations or evidence of.violence of any kind ·in the· region 
of Nella' s vagina, but these would not necessarily be present; even if she 
had been raped, as she was not a virgin on 5 May; (R. 47) - After 7 May · · 
Nella spent seven days in bed~· Her back, which bad blue marks on it, was sore, 
she was unable to eat or sleep, and she was "always yellirig11 ~ · About 14 May . · 
she went to the dispensary- of a Doctor Macchiagodina, about· one or· one Snd·· 
one-half kilometers £ran her house, who bad treated her previously: •. (R. 20) 
On .31 Ya)" Nella was admitted to the Obstetrical and Gynaecological Clinic of 
the Hospital of the University of Bologna, where she ·was examined by the · 
Director of the· Clinic, Professor Luigi Baccialli (R. 21). She .told both· · 
Doctor Tolomilli and Professor Baecialli that she was not pregilant (R. 21,47), 
but when Professor Baccialli found her abdomen hard and thought she bad a 
tumor she informed.J:iim.that she bad "missed menstruation" since 18 .&pril • 
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On 22 July she was bl,eeding .from her genitals and Professor Baccialli told her 
that 11it was an abortion", fro."11 which she concluded that she had been pregnant. 
(R. 21,22) . • 

Accused, who was the only negro in the court room, was identified at the 
trial by Risi Nella, Risi Vellina, Chiarrini GiOval".ni, Rubini Adel.fa, and 
Tarozzi Ersillia (R. 6,l0,24,25,28,31,33,37,42).: Nella also testified that · 
some time in June she saw accused "at the airfield'with the military police", 
when five to seven colored soldiers, dressed alike, were lined up i:lnder the 
wing o.f an airplane. Italian meili anP. women, from the other side of the plane, 
were taken to where the negroes were, first Tarozzi Ersillia, then Chiarrini, 
then her sister. Nella was apart from them and was in a c~r with the military 
police. Ersillia spoke to no one. Nella pointed with her hand at the person , 
who had attacked her. (R. 11,23) Vellina testified that she saw accused in an 
airfield with other negro soldiers and pointed him out as being the man who had 
been at her house (R. 28). Chiarrini testified that he saw the negro about a 
month later whP.n 11we were ca1led.to-point him out among eight or ten". All 
the other negroes in the line-up were dressed alike, in dark olive, without hats. 

·"(It:. 33) Neither Nelia, her sister, or her parents ever reported the matter to 
the American military police, or to the carabinieri, who were about .five or 
six kilometers from the house (R. 19,20,3~). 

Luigi Baccialli, Director of the Obstetrical and Gynaecological Hospital 
of the University of Bologna, a specialist in gynaecology and obstetrics since 
1914, testified for the defense that on 31 May 1945 he made a vaginal examina­
tion of Risi Nella at his clinic and found that she was three and one half 
. or four months pregnant. She informed him that "she had the last menstruation 
between 18 and 22 April" but continually denied that she was pregnant. He 
saw no evidence on her body that indicated that she had been forcibly raped, 
but the marks or'l;>ruisEis could have disappeared between 5.and 31 May; Nella 
was released from the clinic after five days ·and returned on 24 July. · Examina­
tion by microscope disclosed that her uterus was bleeding and smaller, as though 
she had been pregnant one month or one month and a half, and that she had had 
an abortion, the cause of 'Which Doctor Baccialli was unable to detennine. (R. 38-
ll) . 

Accused testified that on 5 May 1945 he and three other soldiers comprised 
a detail at the Bologna Airfield, which had been sent from the 909th Air Base 
Security Ba ttaliqn at Mandurla to . gtiard an airplane. About .1300 hours. he 
left the field and went to the hoUs.e of a·washwoman, not Tarozzi Ersillia, 
where he talked for a fevr min,utes. (R. 48,49) Then he went about a hundred 
yards to a house· where there were a middle-aged Italian weighing 130 or 140 
pounds, and a 17- or 18-year old boy. :ije drank wine with the latter and 
engaged in an argument with the fonn.er "as to the Americans not getting · 
enough wine and eggs". (R. 49,50,55,56) Although accused weighed 18o pounds, 
the Italian "happene"d to get in a lucky lick", and hit him on the nose, 

·causing it.to bleed on his jacket (R. 50,56). Then, acting •like any average 
.&Jllericari", accused ran off and rode in a government ti'Uck to a fork in the 
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. road near hi~·camp. He dismounted, went dolln to a bridge~ and met a woman, 
not Risi Nella,·. and talked about 25 minutes., Then he went to the house of : 
another woril.an, ·also not· Risi Nella, 20 to 25 yards· away, where he helped her · 
chop some salt. (R. 50,56) .He then returned to his company area at about · 
1600 hours (R.· 51,57). He made no effort to change his clothing or hide the 

· blood but talked w.i th Evans and Anderson, "which is possibly what the average 
soldier would don, and, "like aey good American soldier", cleaned his rine~ 
He never mentioned "'Franka'" to the soldiers but merely told them he had had 
a fight with an Italian. (R. 51;5T) When he took his clothes next morning to 
the wasbwoman, Tarozzi Ersillia, he told her that he had had a fight· with an 

.Ital.ian"and did not sa:y that he had been trying to make love to 8 Franka" or that 
some man•had hit him in the nose with rocks (R. 51;5,2,57). He did not at s:ny · 
time on 5 May- see or talk to Risi Nella, rape her or have intercourse with her, 
or go· to her house. He saw her only once before the. day of the trial, ."in the 
line-up" · (R. 51,54,55 ,,$7) • He had not seen or talked to Chiarrim before the · 
trial (R. 58)~ 
, 

There was about a· "company- and a:..half'll of other negro troops stationed 
near Nella•s house; but accused.didnot·imow 'the name of the organization. 
He remained on duty at Bologn4 ·about two and one-half weeks after 5 May, 
during which time he was not questioned nor placed under arrest• From 
Bologna he went to Falconara·and thence to his unit at Manduria, where· he · 
was on duty ever.1 day until 19 June,- when he. was placed in confinement. (R. 52) 
He had not bean questioned previously about anything he had done. F.rom the 

· guardhous"e he was. brought back by the· Criminal ·Investigations Di vision to 
Bologna, where there 1"as "a line-up" on two sides of an airplane. · Accused 
was "second man, right hand siden,· and Ita:l.ians were ori the other side of the 
plane~ (R. 53) All.the soldiers were dressed.the same except for caps. · 
Accused·wore·a round fatigue cap with brim,, and the.others wore overseas 

· caps (R. 54)~ The washwoman,,. whom aocU.Sed h.a,d. kno'Wll a lon·g "time,,· was· the 
first to come around to identify him;· she pointed him oti.t. and then returned 
to the qther side of the airplane where she stood talking (R. 53)~ Then 

· another woman whom he lmew; 'but who was not Risi Nella, pointed him out and 
returned to the other side •. Thereupon Bisi Nella,·nthe yollllg lady that I am 
charged against", came and pointed _towards him. (R~ 54) .He remained in the same 
position beside the plane and· did not ask to be moved. ,He lmew of no reason· 
why Nella should have pi eked him out 1 but with. regard to Chiarrini testified: 

"~, an Italian is like an American·. They will stick 
with each other. If one tells something that w.ill help 
him,,· the ~ther will d~ the same,, which I· believe the 
Italian did"• .(R. 58) · , . . . · 

·He denied that Chi~ hit him on the nose with a ~hair to prevent him .from 
attacking.Nella (R• 58)~ 

. . . . . , 

· 4. There is thus direct and· positive eVidence that at the place and . 
tillle alleged in the Specification, accused forcibly' and without her consent 
had Unlawful. carnal lmowledge of Risi Nella, the woman named in the Specifica­
tion. Accused approached Nella1s home, asked her sister for wine and, upon 
being told she had none, entered the room where Nella was and again demanded 
wine. When Nella told him that she had no wine, he sat down in a chai:t', 
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seized her by the ·hand, placed her on his knees and ordered her sister and 
two little girls to leave the house. He knocked Nella to t:he floor and, as 

lJ)7) ' 

she tried to get up and defend herself, hit her on the eye,·the mouth, the 
chest and. the right hip. She screamed ands truggled and,. when accused squeezed 
her throat, became unable to breathe. Accused then removed her drawers, in 
spite of all she could do to prevent it, unbuttoned his trousers, placed him­
self on top of her and penetrated her person sexually. She tried to get up 
but accused struck her on the side and squeezed her legs together with his 
legs. The girl testified that the intercourse was against her will and that 
she became unconscious after accu5ed inserted his male organ'inside her. 
Shortly thereafter a neighbor entered the house and whe~ accused attempted to 
drive him away with a chair, he hit accused on the nose; causing it to bleed. 
Accused thereupon left Nella's house and returned to his camp, where blood was 
noticed on his face and clothes. He remarked to a fellow-soldier that an Italian 
had hit him in the nose with a brick when he "and the girl was about to get· in 
bed11 • He told a washw:oman to whom he took his clothes that he had been hit in 
the nose by the fath~r of "Franka" when he "wanted to love her". 

It is abundantly clear from the evidence that Nella resisted accused 
to the fullest extent of her ability and that he overcame her resistance by 
force and had intercourse with her against her will. · The testimony of Nella as 
to the' commission of the offense of rape was corroborated by the testimony of 
her sister and. by that of Chiarrini~ the neighbor. The violence of the assault 
upon her was borne out by the medical evidence. The fact'that Nella was not 
a virgin or was even possibly pregnant at.the time the offense was committed 
is, of course, immaterial (Wharton's Crim. Law, Vol. I, sec. 737). 

The identification of accused in court.by the victim and three other 
civilian Witnesses was positive and unequivocal, and was corrobprated by 
their pre-trial 'identification which was not hearsay in character. Accused 
testified .that he did not rape Nella or have intercourse with her on the date 
alleged and that he had not seen or talked.to her at any time prior to a 
pre-trial identif'ication "line-up" .. · The truth of accused's contentions,· as 
well as the question of penetration,· unequivocally testified to by Nella, 
were questions o:f fact for the determination of the court and upon all the 
facts and circumstances disclosed, the court. was fully warranted in finding 
accused guilty of r~e as charged (MGM, 1928, par. l.48b; MTO 1535, Graves). 

5. Eviden:ce was introduced !JY the prosecution that two days after the 
camnission of the alleged offense Nella complained to medical and civil . 
authorities· that she had been raped. Nella was confined to her bed immediately 
after the a~sault and was unable to leave it or ta.obtain tr~p'ortation :for 

. two days. Although not made in accused's presence the complaint occurred, 
under the circumstances disclosed, at the 1'irst place and opportunity available 

· to Nella;, It was, therefore, admissible in corroboration of her testimony 
relative to the corpus delicti of'. the offense (MTO 7189, Grey) • _ 

6. The charge sheet shows that accused is.about·~) years of' age. He 
enlisted 10 September 1940 and had .no prior service •. 
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· 7. ;'"!'he . court was legally constituted. No errors injuriously affecting 
thA substantial rights of accused were committed during the trial. · The · 
Boa!'d of Review is of the opinion that the record of trial is legally 
sufficio .. ~t to support the findings and sentence. A sentence to death or·· 
in:-.;irlsonm~nt for life is mandatory upon a court-martial upon conviction of 
rape under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of rape, recognized as an offense of a 
ci v1l nature and so punishable . cy penitentiary confinement for more than one 
year by Section 2801, Title 22, 'Code of the District of Columbia. 

~ ~: Judge Advocate, 

~ ~; Judge Advocate, . . =="e-== , Ju~;. Advocate: 
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Braach Office of Tha Judge Advocate General 
with the 

.Mediterranean Theater of Operations, u. s. Army 

Board of Review 

MTO 7564 

UNIT.ED STATES 

. v. 

•Private JAMES A. BULLOCK 
(34 074 535), Headquarters and 
Headquarters Detachment, 426th 
Signal Heavy Construction 
Battalion, fonner.ly of 644th 
Military Polica Company. 

APO 512, U. S. Army 
5 Septemb~r 1945 

) ' FIFTEENTH AIR FORCE 
) 
) Trial by G.C.M., convened at 
) APO 520, u._s. Arnry, 17 August 
) 1945. 
) Dishonorable discharge and 
) confinement for life. 
) u. S.' Penitentiary, Let'fi.sburg, 
) Pennsylvania. 
) ___ .._._ _______ . 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

----·-----
1. The record of trial in the case of the soldier named above bas 

been examined by the Board of Review. 

'339) 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of. the 92d Article of War• 

Specification: In that Private James A. Bullock, ·Headquarters 
and Headquarters Detachment, 426th Signal Heavy Construction 
Battalion, formerly of 644.th Military Police Company, did, · 
at Torretta Army Air Field, Italy, on or about 17 July 1945, 
with malice aforethought, will.f'ully, deliberately, feloniously, 

·unlawfully, and with premeditation kill one Maria Fucci, a 
hUJ!lail being, by shooting her with a pistol, resulting in her 
death at Cerignola Italy on or about 26 July 1945. 

CHARGE II: Violation of the 93d Article of War. 

Specification: In that Private James A. Bullock, Headquarters 



and Headquarters Detachment, 426th Signal Heavy Con~truction 
Battalion, formerly of 644th :Military Police Company, did, 
at or near Torretta Arrrry" Air.i'ield, Italy, on or about 17 July 
1945, with intent to do her bodily harm, commit an assault 
upon Marta Del Vecchio, by shooting the said Marta Del Vecchio 
in the right leg with a dangerous weapon, to wit a pistoi. 

He pleaded not guilty to and was found guilty of the Charges and Specifications. 
Evidence was introduced of one previous conviction by special court-martial 
for willfully disobeying a lawful order of a noncommissioned of.i'icer in the 
execution of his office·, in violation of Article of War 65. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 

·become due, and confinement at hard labor for the term of his natural life, 
three-fourths of the members of the court present concurring. The reviewing 
authority approved the sentence, designated the "United States" Penitentiary, 
Lewisburg, Pennsylvania, as the place of con.i'inement, and forwarded the recorci 
of trial for action under Article of War 5~. 

J. The evidence shows that on 17 July 1945 the 644th Military Police 
Company, of which accused was a member, was stationed at Torretta Air Base, 
approximately ten miles west of Cerignola (Italy) (R. 5,16,2J,29,J4,J8). One 
of the duties of the 644th.Military Police Company was to guard the 484th Bomb 
Group Area of the air base. At 1800 hours accused was posted at the 484th 
Area as a sentinel for a six-hour tour of duty. (R. 5,6,16,23) In addition 
to the general orders accused was instructed to keep all unauthorized persons 
out of the area and, if it was necessary to accomplish the purpose, to fire 
above the heads of intruders but not to shoot anyone (R. 5, 7) •. 

On 17 July Maria. Fucci, Marta Del Vecchio (also known as "Lena"), and 
,four Italian men··went·from Molfetta (Italy) to the Torretta Air Base. After 
arriving there about 1630 hours they entered the 484th Bomb Group Area. 
Marta was short, fat, had black hair and was about 19 years of· age. Maria was 
thin, had blond hair and was between 25 and JO years of age. They were both 
prostitutes and went to the 484th Area for the purpose of prostitution.(R. 5, 
7-9,19,22,23,28,29) About 1830 hours accused told Private Robert Fulton, a 
sentinel on the post which adjoined that of accused, that·so~e Italian girls 
were in the area and they should get them out before the sergeant of the 
guard arrived. With this in mind they located Maria and Marta and three or 
four Italian men in one of the buildings in the area. (R. 16,18,20), After· 
talking to the girls for a few minutes accused and Maria went in one . ' 
building, and Fulton took Marta in another building where· he had intercourse 
with her. Fulton then returned to1 his post where 15 or 20 minutes later · 
accused app·eared and in response to a question by Fulton, stated t~t he had 
had intercourse with the girl. (R. 10,16,17 ,19) They decided to report the 
presence of the Italian girls to the sergeant of the guard when he arrived, 
and accused returned to his post (R. 18,21). · 

About 2100 hours · Staff Sergeant Fred W. Brown asked accused if there were. 
any women in the area. Accu5ed ·replied in the aff"imati ve and stated that they 
had gone off w.ith some soldiers. Accused and Brown then began to search the · 
area, and after about two and one-half hours found the.girls nea~ one of the 
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- , 
buildings in the area, Maria-was standing outside by the door, Marta was 
sitting in, the doorway. Several soldiers were standing around the building. 
(R. 24,27-30,35,39-41) .A:3 accused walked up to them he stated "'You whores 
get out of here•n, He struck Maria on the back of her head with his left 
hand while holding a pistol in his right hand, Mari.a ran into the building 
as accused turned and kicked· Marta in the chest or stomach, Marta said n r O.K., 
I' 11 go In and started to run. Accused .fired his pistol two' or three times 
at Marta and one shot hit her in the right leg. She screamed, fell· to the 
ground and then got up and ran. Accused then turned again to Maria, kicked 
her and fired the pistol at her twice as she was running. She was hit by 
one of the shots and fell near a wall about ten yards from accused. (R. 24-31, 
34-36,39) While he was shooting at Maria the pistol fell .from accused's hand 
and he inu:nediately picked it up. About that time accused was heard to ask 
_a soldier for ammunition and to state that he thought he had shot her, 
referring· to Maria, and that he "might as well finish hern. Accused was told. 
not to shoot any more and he then returned the pistol to his holster and left. 
(R. 31,33,39,41,42) . 

One witness testified that when accused struck Maria she started to run 
and he .fired at her two or three times. ·He then turned.to Marta, kicked her 
and fired at.her as she also ran .from the building. {k. 25,26) Several 
witnesses testified that accused did not threaten the girls and that when he 
fired the pistol he did not appear to be ainµ.ng; rather it appeared that he 
was firing toward the ground (R. 26,32,33,..37). The soldiers who 'l'fere · 
standing around Maria and Marta scattered when the shooting started. However, 
some of them stopped Marta as she was running· across the .fieid and tied a 
handkerchief about the wound on her ri"ght leg. Accused walked up while they 
were fixing the bandage on Marta and appeared surprised when told that she 
had been shot. (R. 26,35,43,44,48) 

About 0130 hours, 18 July, the conWanding officer of the 644th M:ilitary­
Police Company and several soldiers found Maria with a bullet wound in her 
back, lying on the ground near the place where she fell when she was shot. 
Both of the girls were admitted to a civilian hospital at Cerignola {Italy) 
about 0200 hours. (R, 12,13,25,36,44-48; Ex. 1) Upon her arrival Maria was 
in a serious condition. A civilian surgeon testified that her wound was 
caused by a bullet which entered her back near the belt line, slightly to 
the left of the center of her spine, and which exited about four inches below 
the belt line on her left side near the area of the groin, She was operated 
upon immediately. Peritonitis developed from the wounds as a result o! which 
Maria died on 26 July, (R. 12-14,48) He further testified that Marta's 
injury ltas caused. by a bullet which penetrated the muscle o.f her rigbt_leg 
between the knee and the ankle (R. 13-15,48). 

About 2330 hours Fulton was on his post when accused.passed· and said 
that "he thought he had shot one of the Italian girls" (R,18,21,22), The 
only shots heard.that night by Fulton were four or five which were fired 
about 2100 hours. Accused and Fulton were each armed with a pistol that 
night, (R. 22) . 

Approximately 20 July the 24th Article of War was read to accused and 
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he made a statement whicp was reduced.to writing. {)n 23 July at accused's 
request the statement was destroyed and the 24th Article of War was again read 
to accused. He then signed a second written statement reciting that he had· 
been warned of his rights under the 24th Article of War and that the state-
ment was given without threats, promises, duress or coercion. (R. 48~51; Ex. 
2). The pre:..trial statement, which was introduced in evidence without objection, 
is not herein set forth because it is substantially the same as accused rs 

. testimony at the trial, with the exception that in the pre-trial statement 
accused stated that he paid three dollars to the girl with whom he had.inter­
course; that about 2130 hours he firi;id his pistol in the air twice to scare 
away four or five Italian men who were in the area; and, that he and Sergeant 
Brown searched the area for the women (Ex. 2; R. 51). · 

For the defense, Private Odell Coleman, a member of accused's organiza­
tion, testified that about 2330 hours on 17 July he was on duty as a sentry in 
the 484th Bomb Group Area and saw two Italian women and several soldiers at a 
building. ·He was about 20 to JO yards away from the building when he heard 
some shots. It was a dark night and_he did not see accused, neither did he ' 
see who was doing the shooting. He had been instructed to keep Italians out 
of the area and if necessary to fire over their heads. He had never been 
instructed to fire toward the ground. (R. 51-54) Private First Class Edward 
Hill testified for the defense that he was on "DS" with the 644th Military 
Police Company and his duty was that of a sentinel. He had been on guard in 
the 484th Bomb Group Area and had been instructed to keep the Italians out 
and to "fire in the air to scare them away". He was in the 484th Bomb Group 
Area on 17 July and saw accused "right after the shooting". He also saw 

·Sergeant Brown but not until after the shooting occurred •. (R. 55,56) Private 
First Class Ernest Morgan testified for the defense that he did not recall 
seeing Sergeant Brown or hearing his voice at the incident of the shooting 
on 17 July (R. 57). Sergeant Mitchell White testified for the defense that 
he was sergeant of the guard at the 484th Bomb Area on the· night of 17 July 
and that accused was one of the guards posted that evening. Instructions had . 
been given to the sentinels to "scare away" any civilians who were loitering 
around the area and "if you had to fire your piece, to fire up in the air". 
Some 'of the guards woUld fire in the ground though no instructions to that 

· effect had been given. About 21.00 hours on 17 July accused fired his pistol 
up in the air. and "said that he was scaring some civilians awayr.. Sergeant 
White testified further that the night was "pretty dark" but he did not 
remember whether or not .the moon was shining. (R. 58,59) 

Accused testified that he was a member of the 644th :Military Police 
Company and his duty was that of a sentry. At 1800 hours on 17 July he was 
posted as a sentry at the 484th Bomb Group Area and about 1815 hours. while 
he was walking with Private Robert Fulton, who was the sentry on the adjoining 
post, he saw two Italian girls, four Italian men and a soldier standing by a 
buildi.Dg in the area. He had seen one of the girls previously, knew her as 
"Lena• and had caught.a social disease from.her three months before. The 
other girl was blond, slender and older than "Lena". Accused and 11Lena11 went 
to a near-by building and engaged in sexual intercourse. About 15 minutes 
later they returned to the first building where accused,asked Fulton· if' he 
had intercourse, to which Fulton replied in the affirmative. (R. ·.60,61,65) 
Accused and Fulton then obtained some water and washed themselves•. About 
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2ll5 hours they decided to be sure that the girls would not ·remain on the 
post too long. ·They returned to the building where.the girls were and remained 
there approxi.mate1y·30 niinutes, during which time soldierS were going in and ' 
out of the building. Accused returned to his post where; about 2215 hours~ 
the sergeant of the guard, Sergeant Brown and three.other soldiers d,rove up 
in a truck and asked if the girls had left the post. Accused in.fanned them· 

. that· the girls were in a building on Fulton's post. He then noticed that the 
girls had left Fulton's post with some soldiers and had gone to a building on 
his post. (R. 62) ·.At approximat.ely 2300 hours Sergeant Br01'ill returned to 
accused's post and asked accused if the girls were near by. ;.Accused took 
Brown to the building where the' girls were. While walking· toward the building 
accused gave his pistol to Brown, who fi~d it several,. times· in the air and 
retumed'it to accused as they approached the building. (R. 62,63,65,68,70) 
Neither accused nor Brown threatened each other and accused had never had any 
trouble with Brown (R. 65, 10). During: the evening accused had not searched 
the area for the girls with Brown because he knew where the girls were (R. 
62,63). Upon arriving at the building accused asked the aolder" ·girl why she 
had not ieft his post and told her "to get the hell off my post". When she 
made no effort to leave he struck her. He then turned to "Lena" who was 
sitting in the doorway, kl.eked.her in the stomach and told her to "get the 
hell out" •. "Lena" .began to run and accused "began to fire just inthe rear 

· of Lena".· He turned again . to the "older" girl and was going to strike her 
but "The pistol began to £allll and "'rhe piece went off as it fell from rrrY 
hand" •. A:J he picked up his pistol he saw her getting up, from the ground• 
He did not try to shoot the girls and did not aim at them. He was trying to 
get the_ girls off his post before he was reli~ved and thought the no.D." 
might come to his post before he was relieved.. (R. 62-64,69). After the· 
shots were fired someone said '"Hold your fire, Jim• I think you shot one · 
of those girls'"· He saw a soldier tying a handkerchief around "Lena's" leg 
and was told ,that· the other girl was hurt. He was surprised that the girl . 
had been hit and did not say.anything tpthe effect that he should:t'inish 
killing her because he had already shot her. (R. 64,67) 

Accused testified further that Fulton was mistaken about the girl 'With 
whom he (accused) had intercourse that night.· Accused bad intercourse only 
with "Lena" that evening. and did not have intercourse with the other girl. 
(R. 65) In his first statement accused stated that he had fired in self­
defense. because one of the.men had made a threatening gesture toward him 
with a stick •. He testified he had been told to make such statement.and that 
it was not true.- He did not i':lre in self-defense·but to "scare them off my 
post. I wanted them to get off irry post" •. (R. 66,67) Accused fired at "Lena". 
first. He. fired three or four shots toward. the ground 1fi thout ~g while 
she was ten to twelve yards away .f'rom him. · He did fiot . knO'ir whether or not 
he hit her. He then fired a single shot at the other girl. After he had 
finished firing he did not know how many·rounds of ammunition remained in his 
pistol and he did not ask anybody for ariimunition~ .At 2130 hours he bad fired 
approximately a .tull clip of ammunition. (R. 68,69) Accused did not try to 
have intercourse with the "older" girl and did not shoot her because she had 
rei'used to have intercourse nth him •. At the time of the shooting the Italian 
men had rlisappeared •. (R." 69) It was a dark night and accused's vision was· 
poor (R. 69). He did not remember whether .there wa~ a moon that. evenipg (R. · · 
~~. ). 
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_, .... In rebuttal to accused's testimony Staff Sergeant Brown testified that 
he did not have accused's pistol in his possession, nor did he fire a pistol 
on 17 July (R~ 70). · 

4. It thus appears from the evidence that at the place and time, alleged 
accused shot Maria Fucci, the person named in the Specification, Charge I, 
with a pistol, and that she died nine days later as a direct result of the 
injury received. It further appears from the evidence that at the place and 
time alleged accused committed an assault with intent to do bodily harm upon 
Marta Del·Vecchio, the person named in the Specification, Charge II, by 
shooting her in the leg with a dangerous weapon, namely, a pistol. 

The evidence shows that on the night of 17 July 1945 accused was posted 
as a sentry guarding the 484th Bomb Group Area, Torretta Air Base (Italy). 
Shortly after being posted, about 18.30 hours, accused and the sentry on the 
adjoining post found two prostitutes, Maria Fucci and Marta Del Vecchio, who 
were improperly in the area. Accused and the other sentry each took one of 
the prostitutes and had intercourse with her. Subsequently accused decided 

. to remove the girls from the area because he was afraid the officer of the 
day would discover them. Accused searched for the girls and about 2.3.30 hours 
found them in a building on his post. He told them to leave and without 
affording them an op9ortunity to comply with his order struck Maria, who was 
standing outside of the building by the door, on the head with his left hand. 
He was holding a pistol in his right hand. Maria ran into the building as 
accused turned and kicked Marta, who was sitting in the doorway. Marta· said 
that she would leave and started to run. Accused fired his pistol two or 
three times at Marta and one shot struck her in the right leg. After firing 
at Marta accused forced Maria out of the building and fired at her twice. 
One of the shots struck her in the back as she was running from the building, 
Accused then asked a soldier for some ammunition and stated that he had shot 
Maria and that he 11might as well finish her", Both girls were carried to a 
civilian hospital at Cerignola (Ittly). Maria was in a serious· condition 
when she entered the hospital and was operated upon immediately. Peritonitis 
developed .fr1)!11 her wound, which was caused by a bullet which entered her back 
and injured her internally in the lower abdomen, as a result of which she died 
on 26 July while still in the hospital. 

Accused contended that he did not intend to shoot the girls but that he 
fired the pistol to scare them. He testified further that the pistol was 
discharged accidentally when he started toistrike Maria. There was testimony 
to the effect that accused was not aiming at the girls but was firing toward 
the ground.· However, the evidence shows that both girls had expressed a 
willingness to leave the area as directed by accused and that while both.were 
running awa::r from him, he did in fact fire the pistol at them. He is presumed 
to have intended the natural and probable consequences of his actions (M:CM, 
1928, par. 112a). It is clear that when accused fired he was not in danger 
of losing his life or incurring serious bodily hann at the hands of anyone. 

Malice aforethought is abundantly evident from accused's deliberate, 
wanton and cold-blooded use of a deadly weapon in a deadly manner. Callous 
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indifference to the life of the victim or·vicious malice characterized the 
behayior of accused. The homicide was without legal provocation, justifica:.. 

. tion or exeuse. Accused was properly found· guilty of murder as charged 
(MCM, 1928, par. 148a; MTO 6638, Jeff'e~es). · '. 

The requisite intent. to do bodily harm wi ~h a dangerous weapon to Marta 
Del Vecchio is inferable from the suddenness and violence of accused's assaults 
upon her, and from the use of a firearm in a deliberate and deadly manner 
{MCM, 1928, par. 149m; NATO 452, Reed). 

5. Th~ charge sheet shows that accused is 23 years of age, and that he 
was inducted 8 May 1941.. He had no prior service. 

6.. The court was legally constituted. No errors injuriously affecting 
the substantial right~ of accused were committed during the tri.B.l. The 
Board of Review is of the opinion that the· record of trial is legally su.Ui- · 
cient to slipport the findings and senten,ce. A seni-ence to death or imprison.;. 
ment for life is mandatory upon conviction of murder under Article of War 92 • 

. Confinement in a penitentiary is authorized by Article of War 42 for the 
offense 'of murder, recognized as an offense of a civil nature and so punishable 
by penitentiary confinement ·for more than one year by Section 454, Title 18, ~ 
United State's Code. 

• 
~!:2~~!::2::!::::::::::.!:,.;.:r;z~~~~'·Judge Advocate~ 

~~~~~,.ol~~~~~, Judge Advocate. 

-&.~~~~:...;.~~~~-' Judge Advocate. 
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Branch Of'fice of The Judge Advocate General 
with the . . .. 

Mediterranean Theater of Operations, U. s. A.rmy 

.APo 512, ·u. s. ·Army 
· 22 September 1945 

Board of Review 

MTO 7577 

UNITED STATES ) 92D INFANTRY DIVISION · 
) 

v. )· 
) 

Privates ELMER SUSSEX ) 
(38 3.54 458), Company F, 37lst ) 
Infantry Regiment, and CHARLIE ) 
ERVIN, JR. (34 042 926}, Company ) 

· I, )66th Infant_ry Regiment. ) 
) 

Trial by G~C.M., convened at 
MrOUSA ·Disciplinary Training 

' Center, 22 August 194.5. 
SUSSEX: Dishonorable discharge 
and confinement for life. · 
ERVIN.: Death. 
SUSSEX: U. S. Penitentiary, 

... Lewisburg; PennsylvaDia. 

REVIEW by the BOARD OF REVIEW 

Irion, Sessions and ~ck, Judge Advocates. 

l. The record of trial in: the· case -of the soldiers named above has 
been examined by the Board of Review. · 

2. Accused were jointly_tried upon the following Cha.rges·and 
Specifications:· 

I 
CHARGE I:. Violation of the 92d Article of War. 

·Specification: In that Private Charlie Ervin, Jr., Company E, · 
226th Engineer General ServiCf:' Regiment (formerly Conipany 
I, )66th Infantry), and Private Elmer Sussex, Canpaey- F, · 
37lst Infantry, acting jointly and in pursuance of a· common 
intent, did, .near Pietrasanta, ·Italy, on or about 31 July 

· 1945, with malice aforethought, willfull.y, deliberately, 
feloniously, unl.aw1'ully, and lfith premeditatian kill one '· 
Pietro Testibi by shooting him with~ carbine. 

CHARGE II: Violation of the 9.3d: Article ·of War. 

Specification l: In that Private Charlie Ervili; Jr., Company'.' . 
E, · 226th Engineer General ,Service Regiment (.formerly ·compan;y: ,- ~ 
I, J66th Infantry}, and Private Elmer SUssex, CoI?Ipany F, ·· : 

- 37lst Infantry, acting jointly , and in pu;suance of a common 

.. 

. ·. 
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,. 
intent, did, near Pietrasanta, Italy, pn or s._bout 31 July 
1945, With intent to do him bodily harm, coimnit an assaUl.t 
upon Giorgio Gamberini, by cutting him on the h<µld·with a 
dangerous weapon to wit, a lmife. 

Specification 2: In that Private Charlie ;Ervin,· Jr., Company 1 

E, 226th Engineer General Service Regiment {formerly Company 
I, 366th Infantry), and Private Elmer Sussex, Company F, 
37lst Infantry, acting jointly, and in pursuance of a common 
intent, did, near Pietrasa11ta, Italy, on or about 31 July 
1945, with intent to do him bodily hann., commit an· assault. ·. 
upon Giorgio Gamberini, by shooting him in the leg .with a 
dangerous weapon to wit, a carbine. 

Each accused pleaded not guilty to ~ was found guilty of the Charges and 
SpecificatiOns. No eviden~e of previous convictions was introduced as to 
either accused. Accused Ervin was sentenced to be shot to death With 
musketry, all members of the court present concurring in the sentence •. 

. Accused Sussex was' sentenced to dishonorable discharge, forfeiture of all. 
pay and allowances due or to become due, and confinement at hard labor for 
the term of his natural life, three-fourths of the members of the court 
present concurring. The revielring authority approved the sentence as to 

·each accused, designated the u. s. Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement. in the case of Sussex and forwarded the record 
of trial to the Commanding General, Mediterranean Theater of Operations:, 
u. · S•. Array, for action under Article of War 48 as to Ervin .and under ·· 
Article of War 5% as to Sussex. The record of trial was forwarded· to 
the Branch Office of The Judge Advocate General with the Mediterranean 
Theater of Operations,U. s. J.:rmy .t'rom the·Qffice'of.the Theater Judge· 
Advocate, Mediterranean Theater of Operations, u. s. Army. The record of 
trial. contairia no action al!! to accused Ervin by the.confirming.authority,. 
the Commarding General, Mediterranean Theater of Operations, u. s. A:rmy • 

. J •. As the record of trial. contains no_ action by the confirming 
authority as to accused ErVin, the Board of Review expresses no opinion 
as to the legal sufficiency of the record of trial to suppoi;t the sentence 
with reference to accused Ervin. 

· 4. The ·evidence shows that during the night of 30 and 31July1945 an 
Italian civilian truck loaded with lemons and civilian·passengers· en route to 
Genoa (Italy) broke down on a bighway iri the outskirts of Pietrasanta (Italy-) 
(R. 6,7;9,10,23). Giorgio- Gamberini, o~ of the passengers,·testified that 
the o'Wller of the cargo decided to go to Genoa for assistance, whereupon· the · 

·other seven occupants of the truck decided to pass the night at the scene. ·· 
Some of them slept on the side· or the road, and the rema.inder1 including 
Giorgio and his brother-in-li.w; Pietro Testini (the deceased), slept on 
cases of lemons on the truck. (R •. 7 ,10) Giorgio did not see any weapoila . · • 
in .the possession of any of'the civilians (R. 9) •. About 0400 or 0430 .hours 
.31 July, one of the civilians awakened Giorgio and told him that. some · 

. :colored spldiera were bothering the driver. A. coiored soldier with "some-:. 
thing white tied on his head" clinibed partly up the side· of the truck, 
his· boey- being visible to Giorgio only from the waist up~ ·Giorgio -saw· . •· 

~ . . 
, . 
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. only one soldier, who wore no insignia indicating that J:ie was a military 
· policeman. The soldier asked one of the occupants of the .truck for his 

permit, &nd upon being shown the civilian's identity card said that i~ 
was nno good". Giorgio then pointed at the s·oldier•s ann and said, '"You· 
are not from the MP•s, military police•n. Thereupon the soldier asked 

. Giorgie for his pennit, and simultaneously drew a knife appro.ximately 20 
· centimeters long, with which he jabbed at Giorgio as the latter drew his 
pocketbook from his hip pocket. (R. 7,10). The soldier talked as if he 
were very angry,, and Giorgi.0 thought that he was.drunk "because other times 
at Pietrasanta we had trouble 'With drunk soldiers" (R. 10,11). Giorgio held 

"his pock~tbook in his left hand, as the soldier tried to take it from him 
and at the same time struck at Giorgio with his knife (R. 7 ,10). Giorgio · 
retained hold. ot his pocketbook, and raised his right hand to protect him­
self' from the knife; receiving a cut on the hand about eight centimeters 
long. The other people on the truclc called for help and the soldier jumped 
down and disappeared, leaving Giorgio• s pocketbook on the truck. Giorgio 
testified· further that. a £fnr seconds later two shots were fired. A few. 
seconds thereafter Pietro, who was on the truck to ~the right of and behind · 
Giorgio, , said n 'Giorgio, I am wourided,. I· am wourided' n. He also complained 
and said that he was dying. Giorgio observed that Pietro was holding ~ 
self 11low_ down on his stomach11 •. Giorgio then felt a "great heat" in his leg, 
saw it bleeding, and· realized that he had been shot. Giorgio and Pietro' · 
were then transported to a civilian hospital in Pietrasantai(Italy) •. (R. 7-
·12) At the time of trial Giorgio was still not able to use one finger on 
his hand nvery well" (R. 8), and he demonstrated to the court that he could 

· bend his leg .11to that extent-no m()re" (R. · 10)._ 

It was stipulated at the trial as follows: 

"that Doctor Lu,cchesi Pietro, an Italian civilian, is 
· a duly qualified licensed and practicing physician and 
is qualified as a medical expert witness, and.that if he 
was present he would testify that Pietro Testini, an 
Italian male, and Giorgio .Gambarini, an ;. Italian male; were 
brought to the civilian hospital in Piet!'a Santa, Italy, of 
which hospital he is the_director, at about 0400 hours, Jl 
July 1945; that Pietro Testini had been shot in the lower 
right· side of his body and the bullet had cut one or more 
of the main. blood vessels, causing an internal and external 
hemmorrh.3.ge which caused his death at 06JO hours Jl July 

· 1945, -in :the hospital at Pietrasanta, Italy. 

A ' "T~; second person, Giorgio Gam~, was. shot in the left 
· 'leg· and cut on the palm of his ·right hand. · His condition was 

.. painful but· not dangerous" (R. 24; Ex.· C). . . 

. . About 0700 hours' Jl" July 1945~ the Chief o:r the Italian Carabinieri- in 
Pietransanta (Italy) .went to the hospi1;al in.that town, where he saw Pietro's 
dead body with a wound iJl the stomach. · · He then proceeded to the scene o:f 

. the homicide. A civilian at"tl\e scene handed him one live cartridge and two 
cartridge_sheUs .round near the trticli, which he J.a.ter delivered to a sergeant 
. . . ' . 

. '· 
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of military police. The Carabinieri Chief did not know if the cartridge 
shells had been fired at the locus of the homicide. No other shells were 
.found there. . (R. 22-24) 

About 2 August 1945, military policemen .arrested accused, Private Charlie 
Ervin, Jr., a member of Company I, 366th Infantry Regiment, and Private Elmer 
Sussex, a member of Company F, 37lst Infantry Regiment, whi1e they were asleep 
in a schocl building in Pietrasanta (Italy) (R. 12,16,17,19). Found in the 
room with accused were two loaded U. s. carbines, .30 caliber, which weapons 
were also referred to at the trial as "rifles" (R. 12,14-16,18,19). Upon 
arrival at the military police station, each acc:used identified his own 
carbine by pointing it out and stating its serial number (R. 13,15,19). 

On 3 August 1945 the military policemen who arrested accused rlelivered 
accuseds' carbines :llld the two' evidence cartridge shells obtained from the 
Chief of Carabinieri of'Pietrasanta, to a ballistics expert of the Criminal 
Investigations Division. (R. 15,18,19,23-25) _The latter testified at the 
trial that he fired one test shot from each . carbine. and compared the 
cartridge cases with the evidence cases. The test cartridge case fired 
from accused Sussex's carbine compared with the cartridge cases delivered 
to him by the military policemen. He testified further that in his opinion 
the latter were fired from Sussex's carbine. (R. 25-27) The two evidence 
cartridge cases and Sussex's carbine were admitted in evidence for their 

- probative value over 'objection by the defense that no evidence had been 
adduced that the weapon had been used or the cartridge cases fired at the 
scene of the crime (R. 26 ). · _' · 

About 3 August 1945, accused.were warned of their rights under Article 
of War 24 by military policemen·., and, were told that they did not have· to 
make any statement •. Without re•;ard, threats or duress, accused Ervin and 
Sussex each_ separately thereupon made a pre-trial statement, signed by them 
respectively on 4 August and 5 August 1945. The statements were ·admitted 
in evidence without objection, each to be considered only against the accused 
making it. (R. 13-20; Exs. A,B) Sussex's statement reads.in pertinent part 
as follows: · 

n' On Monday, 30 J{iiy 1945, just before midnight I returned 
from camaiore,-Italy to Pietrasanta,· Italy to the school in 
which I stayed. That is where I lived there two months. 
Tony (Charlie Ervin), asked me to walk out on route one with 

·him. By me not thinking I gets ready so Tony (Charlie Ervin) 
gets· my carbine and I picks up my Italian knife in a black 
case but I takes the knife alone. We goes out on route one. 
We':first went north about a mile from Pietrasanta, Italy, and 
we sets down and rests about five or ten minutes.then we gets· 
up· and turns "and goes back south. When we gets near Pietrasanta, 
Italy, we sees an Italian truck. At all times Charlie Ervin 
carried my carbine and I carried my knife. When we gets near 
the truck it was between midnight and daybreak. Ervin.speaks, 
"Lets go near the truck and see what they are loading". When 
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we gets near the truck I tied a white handkerchief on my head, 

· then goes up· to the truck and talks. to the driver with my . 
knife unseen. I had in mind of asking him for money which we 
went out for during-the night of 30th of July 1945 to 31st of 
July 1945. First I asked.him,'UWha.t was he J.oaded with?", ' 
He speaks loud to me, 11Lemons•t, All the time Ervin is standing 
behind the truck with my carbine. Being I asked the driver for 
a pass then I gives it back to him. Ervin was dressed in 
OD pants, khaki shirt with no grade or insignia, wool -ki1i t 

·cap and combat shoes. I had on OD trousers, ra khaki shirt 
turned inside out, I had a white handkerchief folded and 
tied with one knot behind my head and GI shoes without tops. 
Several other civilians riding the rear .of the truck some were 
sleeping and \some wasn•t. I walked around the truck maybe 
twice, then climbed up on the side of the truck next to the 
highway. First asking.for a lemon. The old civilian man, 
who offered me a lemon •. I did not take it. I asked him for 
a pass, looked at i't( and gave it back to him. A young 

. civilian man who were laying in the far rear .of the truck were 
talking a lot asking "Who were I, a Policeman or who?"• I 
speak, "WhY? 11 - The first young man, the ·one behind the old 
man raised up with a box of lemons so I grabbed the mans foot 
who I were talking to.. Then I grabbed my knife, at the time 
I grabbed my knife the young man that had the box threw it 
at me with all ·force. · By me (iodging :the box I cut the young 
man I were talking to. When I jumped on the ground Ervin fired 
two shots. Ervin was on the ground in the rear of the truck. · 
Then we both run towards the schoolhouse in Pietrasanta, Italy. 
The civilians were hollering for help on the truck. We went to 
the school building in Pietrasanta and went to bed"' (Ex. A). 

Thereafter, on 10 and ll August 1945, after having been warned in each 
. i11$tance of his rights under Article of War 24, accused Sussex ma9-e two 

additional statements to the investigating officer, which lfere admitted.in. 
evidence without objection (R. 21; Ex. A-1). Those statements recite 
respectively as follows: 

. 10 August: . 
' "l~ I have re-read my statement dtd 5 Aug 45 and affirm that 

it is the truth and my signature is affixed at the bo.ttom 
thereof. On the morning of the incident Pvt Ervin carried my 
carbine. He had it slung .over his shoulder, ·butt up; however 
I don•t remember which shoulder. 

. ' 

"2. At the time of the incident, I was standing on the side 
·of the truck. I did not intentionally stab the man c:in the 
'truck. When th.e box of lemons was · thrown at me, I ac.cidently · 
stabbed the man in dodgirig the box. . I heard two shots fired 

· · and saw Ervin run away so I. followed. -

· n3. I know Ervin fired the shots because he ;Was the o'nly person 
· there with a weapon. Ervin told me after we returned to the 
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schoE>l building in Pietrasanta that he saw the civilian throw 
a lemon.box at me and when he saw this he shot- him. He said he 
knew he shot one of the people but didn't knc;>w how bad. 11 

11 August: 
''While I was on the side of the truck I did make several stabbing 
motions at the civilians with rrr:r knife, but I did not actually 
stab or cut anyone until the lemon box was throWri. at me" (Ex. 
A-1). . .. · .· · 

Also on 11 August accused Ervin adinitted. to the investigating officer. 
that he had signed his statement of 4 August. After receiving an explanation 
of his rights under Article 0£ War 24 and being told that he did not have to 
make a statement, Ervin made a supplemental statement to the investigating 
officer on 11 August, which was admitted in evidence at the trial without 
objection (R. 21, Ex. B-1). These two statements of accused Ervin recite 
substantially the same facts as are stated in, and are not at variance in 
any material aspect with the pre-trial statements made.by accused Sussex 
(R. 14,21; Exs. A,A-l,B,B-1). The only quotations necessary are the follow­
ing from Ervin's statements of 4 August and 11 August respectively: 

4 August: 
"I call Elmer Sussex, 'Frank'. * * * When 'Frank• 
struck at the man the second time another.Italian 
which was on the truck grabbed a box and throwed the 
box at 'Frank' , it did not hit him. 'Frank' jumped 
off the truck on the ground and I shot the one who 
throwed the box. I shot twice. I heard the 
civilians holler and then we run" (Ex. B). 

11 August: 
•'When another mah on the truck threw a lemon box at 
Sussex, I shot at this man right away. I fired two 
(2) shots. Sussex was on the ground when I fired 
and we immediately took off" (Ex. B-1). 

·, 

No evidence was introduced by the defense and both accused elected to 
remain silent (R. 27,28). 

5. It thus appears from the evidence, including the pre-trial state- . 
ments of accused, that at the approximate place and time alleged, Pietro 
Testini, the person named in the Specification, Charge I, was fatally 
wounded by a shot fired by accused Ervin during a joint attempt by both 
accused to rob deceased and his companions. It further appears that at the 
same time and place alleged Giorgio Gamberini, the person named in-Specifica­
tions: 1 and 2, Charge II, was.cut on the hand with a knife by accused- Sussex, 
and wounded in the leg by a shot fired by accused Ervin. 

· There is evidence that about 0400 hours on the date and near the place 
alleged in the Spe~ifications, a colored soldier approached an Ital~an 



(353) 

_civiliah, truck, ioaded with lemons and civilian passengers, broken down on 
the highwpY. The, soldier, identifie~ further only by having "something 
whiten tied around his head, climbed partly on the truck, began to examine· 
the credentials of the people thereupon, and attempted to rob Giorgio 
Gamberini, the person named in the Specifications, Charge ll, of his pocket­
book. Ifuring the course thereof the soldier produced a knife, jabbed at 
~iorgio with the "!eapon and finally wounded him in the right hand. He then 
disappeared, and a few seconds later two shots were fired. Giorgio was 
wounded in the le~ leg and Pietro Testini, the deceased, who was also on 
iJie truck, was wounded in the stomach. The latter died a few hours later in 
a civilia.rr hospital due to internal and external hemorrhages caused by a shot 
in' the lower right·side of his body, which cut one or more main blood vessels. 
There is further evidence that two empty cartridge cases found at the locus 
of the assault were fired from the carbine of accused Sussex. 

Accuse~ Suosex stated in substance in his three pre-trial statements 
that he and acc~sed Ervin, respectively armed with a knife· and Sussex's 
carbine, approached a truck on the highway at approximately the time and place 
alleged in tht:i Specifications, for the purpose of robbery. Sussex tied a .. 
white handkerchief .around his head, went to the truck with his knife concealed, 
and asked one of.the occupants for his-pass. Another civilian on the truck 
asked Sussex if he were a policeman. Sussex made "jabbing motions" at the 
civilians with his knife,. and stabbed one of the civilians when a box of 
lemons was thrown at him. Sussex-jumped to the ground and Ervin fired two 
shots. The pre-trial statements of accused Ervin agreed in all substantial 
details with thoseof Sussex. Ervin admitted firing two shots from Sussex's 
carbine at the civilian who threw the box of lemons at Sussex. 

The principal issue presented by the evidence under the Specification, 
Charge I, pertains to the identity of accused. Participation of an accused 
in a homicide may be established by circumstantial evidence. This question, 
like any other question of.fact, was for the deterinination of the court in 
the light of all the circumstances in evidence. From the ballistics proof 
that two empty cartridge cases found at the locus of the homicide were fired 
from Sussex's carbine may be drawn the inference that the shot which killed 
deceased was fired from that weapon. Although no.witness of the shooting 
identified either accused at the trial, the evidence sufficiently established 
the corpus delicti, and was sufficiently corroborative of the pre-trial 
statements of accused in which was admitted a course of events, including the 
firing of two shots, id~mtical with the circumstances proved. Identity of 
accused Sussex. as the soldier who attempted to rob Giorgio, and of accused 
Ervin as the one who f'ired the two shots· is thus established beyond doubt. · 

~ . 

AltlWugh' no such defense was made at the trial, a variant of the right 
of self-defense is suggested in the pre-trial statements of accused, in that 
Ervin assertedly fired the two shots when a lemon box was thrown at Sussex. 
It was not proved at the trial that such a box was thrown at Sussex. The 
right of defense of a third person exists only when self-defense is available 
to that person in justific~tion of or excuse for a homicide. . Since both 
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accused here were engaged in an admittedly common and pre-determined forceful 
ardunlawful attempt to rob deceased•s jellow-passengers,. they occupied the 
role of aggressors and wer~ the only persons at the scene armed. Neither was 
in any danger of losing his life or suffering grievous bodily.harm. The firing 
of the two shots was therefore without legal provocation, justification or 
excuse. The version of the shooting as recited in the pre-trial statements vf 
accused, even if true, establishes no less than that the shooting was deliberate 
and intentional., and entirely devoid of the elements of justification·by reason 
of defense of another (ll!CM, 1928, par. 148a; Wharton's Crim. Ev., Vol. 1, 11th 
Ed., sec. 313; 1'fuarton•s Crim. Law, Vol. 1, 12th Ed., sec. 637; 40 c.J.s., 
"Homicide", sec. 282). 

The evidence as a whole establishes that the homicidal. assault was in 
furtherance of a preconcerted felonious design or intent by both accused to 
rob the occupants of the truck. The natural and probable consequence of 
that criminal undertaking involved the contingency _of taking human life. 
Under these circumstances it is immaterial which of accused fired the fatal 
shot, as there is afforded substantial legal basis for imputing to accused 
Sussex the specific intent, of whichever of accused fire~'the shot which caused 
deceased1s death (NATO 2221, Harris; et al; MTO 6308, Goods, et al; MTO 6866, 
Mc;:Murray, et al; MTO 6867, Jackson). There is substantial evidence warranting 
the conclusion that Pietro Testini, the person named in the Specification, 
Charge I, was the Italian shot by accused Ervin, and that he died as a result 
of the injUries inflicted, though there is 110 expert testimony that the fatal 
gunshot wound was caused by .a bullet from ·the carbine with which Ervin was 
armed (NATO 696, Pokorney; NATO 2295, Lavender, Bull. JAG, July 1944, sec. 
450). Malice may be inferred from the use of a dangerous weapon in a deadly 
manner and from the deliberate and vicious manner in which the assault upon 

·an unarn.ed victim was pe:rpetrated. The court was warranted.in finding accused 
Sussex guilty of murder' as alleged (MCM, 1928, par. 148a). 

As to the offense.alleged in Specification 1, Charge II, there is 
direct evidence that a colored soldier with "something white". tied around his 
head cut Giorgio, the person named, on the right hand while attempting to 
rob him at the approximate time and place alleged. Accused Sussex•s pre­
trial statements ide~tify him as the soldier who attempted to rob Giorgio, 
during which he cut the latter on the hand With a knife. Accused's pre-trial 
statements recite, in substance, that the cutting did not occur.until a 
civilian occupant of the truck threw a box of lemons at accused. Accused did 
not state that Giorgio threw the box, nor was it established by other evidence 
at the trial that a klx was thrown. These circumstances do not show any 
legal provocation, justification or excuse for the assault. The court was 
amply warranted in finding accused Sussex guilty of assault with intent to do 
bodily hann upon Giorgio by cutting him on the hand 'With a dangerous weapon,·· 
a knife, in violation of Article of War .93, as alleged (MCM, 1928, par. l49m). 

As to'the offense alleged in Specification 2, Charge II, there is direct 
evidence that Giorgio, the person named in the Specification, was wounded by 
a shot ti.red at the approximate time and place alleged. The circumstances 
proved, amply corroborative of the pre-trial statements of accused, support 
the inference that one of the two shots admittedly firad by Ervin wounded 
Giorgio. The firing of this shot was ~ act of force separate and distinct 
from that involved in the offense alleged in Specification 1, Charge II, 
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but in furtherance of the sa..'T..e joint aJ1d pre-determined criminal intent 
actively pursued by both accused. For the reasons st.;:.ted above, regardless 
of which accused fired be shot, accused Sussex is legally responsible 
ti1erefor as an ac:::mffplice. The. court was justified in finding accused 
Sussex guilty of assault with intent to do bodily hann upon Giorgio by shoot­
ing him in the lee with a dan~erous weapon, a carbine, in violation of Article 
of War 93, as alleged (ECM, 1923, par. l49m; 6 C.J .s., 11Assault and Batteryn, 
sec. 19; see a1:.thorities above). 

6. The charge sheet shows that accused Sussex is 23 years of age and 
was induded 27 November 1942. Ee had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused Sussex were connnitted during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence as to accused Sussex. 
A sentence to death or imprisom1ent for life is mandatory upon conviction of 
murder under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of murder, recognized as -8.n offense of 
a civil nature and so punishable by penitentiary confinement for more than one 
year by Section 454, Title 18, United States Code. 

•. 

~.;;..;;..c;,.;..;;..:;;:;..i~~-""'-....;;..;..:;..;;::....• Judge Advocate. 

\-~""'1~l.!:i:ip1=;..:o'.!ij~~~~l Judge Advocate. 

_/j~~~~~~~~~::a_,• Judge Advocate. 
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Mediterranean Theater of Operations, u. s. lu.'rily 

APO 512, U. S • .Army 
26 September 1945. 

Board ·of Review 

MTO 7585 

UNITED STATES 

v. 

92D DfF ANTRY DIVISION 

· Trial by G.C.M., convened at 
Rear Echelon, 92d Infantry 
Division, 5 July 1945. 
Dishonorable discharge and 
confinement for life. 

(357) 

Private JOHN E. H. AYJI:RS 
(32 636 673), Company C, 
Jl7th Engineer Comoat Bat­
talion. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

u. S. Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BO~ OF REVIEW 

Irion, Sessions v.nd Remick, Judge Advocates. 

l. The record of trial.in the case of the soldier named above has 
been examined by the Board of Review. 

2. 'Accused was tried upon the following Charge and Speci.ficationt 

CHARGE: Violation of the 92d .A;:-ticle of War. 

Specification: In that Private Joh."1 E. H. Ayers, Company C, 
3l7th Engineer Combat Battalion, did, at Nervi, Italy, 
on.or about 28 April 1~45, with malice aforethouglt;. 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation kill one Caterina Pavia Santamaria 
a human being by shooting her with a rifle. 

He pleaded not guilty to and was found guilty of the Charge and Speci.fication. 
No evidence of-previous convictions was introduced. He was sentenced to be 

· shot to death with musketry, all members of the court present concurring. The 
. reviewing a~thority approved the sentence and forwarded the record of,trial 

for action under Article of War 48. The. confirming authority, the Commanding 
Ge_neral, Mediterranean Theater of Operations, c;onfirmed the senten.ce, but 



(J58) 

. comniu~d it to dishonorable discharge, forfeiture. of all pay and allowances 
due dr ~o become due, and confinement at hard labor for the term of his 
natural life, designated the "United States" Penitentj.ary, Lewisburg, 'Pennsyl­
vania, as the place of confinement, and forwarded the record of trial for 
action.under Article of War. 5~. . ·. ·· -

J. The evidence for. the prosecution shows that at· about 0125 hours,. 
28 April 1945, Maria Pavia, a seamstress, was with her sister, Caterina 
Pavia Santamari~ (the deceased) in their apartment on the second floor of a 
building in Nervi; Genova, Italy (R. 6, 7,10). A knocking was heard on the 
-door and,. upon its being repeated, Maria went and asked who was there. She 
distinctly heard two voices, one of which replied in a foreign accent 
11'•Apretta•n, -and '"Soldato .A!llericanorn. {R~ 6,10) She asked what was 
wanted and the reply was "'.Donni.re', sleep". She told them to go away as 
there was no place .to· sleep in her home and when the knocking was_ continued 
she called.her sister, who cou1d speak English, to tell them to go away. 
Caterina went to the door, told them in English to go away as there was no 
place to sleep there, and also,-if they wanted to speak to someone in the 
h_ouse, to'reiurn in the morning. The people at the door continued to knoc~ . 
and did not go away. Tbe'-two women then began to call on the other tenants 
of the aparttlent for help, but no one came. They went to the back of the 
building and shouted for a fireman to .bring them a ladder by which they 

· might escape. During this time the people who were at the door said, in 
·Italian, to open the doo!' or they would fire. The women withdrew :from the 
corridor where they were standing and went to the back window to call for . 
help again. Returning, Maria managed to get into her room,' but while Caterina 
was still. in the corridor, about three or four meters from the door where the 
people were lmcc king, a shot was fired through· the door and Maria "had a .. 
shack". Caterina.called to her sister "'Maria, I am wounded'" and Maria looked 
for a light because it.Wa.s dark.· Caterina again said.that she was wounded and 
Maria "seemed to hear as if someone pouring water on the pavement", much· 
turned out to be "the. sound o~ the blood that was ·pouring from the wound" of 
her sister. (R. 6,9) When the light was put on, Maria saw her sister falling 
on th~-bed and "pools . of . blood on the floor". Caterina had a hole in her 
forearm and "the part of the arm from the elbow to the top of the arm had. 
completely disappeared". There was no flesh from the shoulder to the ·mid-· 
am. The shawl she was wearing over her left shoUlder was "all.blood-stained"• 
Maria tried to help her sister·"the best way possible" by wetting her lips 
with water and by tearirig up sheets to stem the flow of blood. (R• 6,7) 

,I 

. During this time the people outside were still knocking· at the door and 
trying to open it and Maria was screaming for help because she was nvery-· 
afraid".,. Caterina did not utter a word but died within about 15 minutes. 
(R. 6,7,9)" I:a.ter, Ma.I:La felt caterina•s pulse and·noticed that.it had· 
stopped (R •.. e). She also -noticed that flesh from the arm of her sister was 
sticking on the door of the room (R~ .9)• " Caterina's body remained on the bed 
and Yatia buried her on "Monday morning" (R. 71 8)•. Maria testifi~d that she 
•heard two shots, one·inmiediately after the other, as if connected• (R. 8).­
She did not see the' person who fired or the people who we?,"e knocking (R. 9). 
She· distinctly heard two voiees at the door, (R. 10). ' , .. · · · 

. . . .. . . 
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At about 0130 hours, 28 April 1945, two firemen, Rumasio Agostino and 
llis ch:i,ef, Mario Navone, were in their firehouse at Nervi about ten or twelve 
meters from the Pavia home, when they heard their alarm ring and heard some­
one shout for help, saying that two colored soldiers were trying to break in 
the door and "take away some people" (R. 11.,13,14). While they were dr.essing 
they heard a shot fired (R. 11,14). Mario went next door to the Pavia home, 
entered, looked. up the stairway and saw two colored soldiers, one of whom was 
holding a rifle. Thereupon he sent Rumasio to a 11block point" in Nervi for 
help. Rumasio returned with two American soldiers and they entered the Pavia 
home and went upstairs. (R. 11,13,14) Half way up the stairs a colored . 
soldier (accused) came out of a door leading to a garden, "holding a rifle 
in his hands on guard". One of the soldiers with Rumasio spoke to "the armed 
soldier", who "put down his gun" and was taken away. Further up the stairs 
another colored soldier (Technician Fifth Grade Willie Pratcher), who had 
been sick, was found lying on the ground and was carried away: (R~ 11,14) 
By means of a fire ladder Rumasio clj,mbed through a window into the Pavia 
apartment, and in the corridor found 11 a huge pool of· blood". One woman 
(Maria) had fainted;· the other woman (Caterina) was dead. She had a wound 
in her forearm and her shoulder 11seemedto have exploded out. The bone was 
sticking out from her shoulder". There was flesh sticking on the sides of 
the door. (R. 11,12) · 

Rumasio returned to the firehouse where Mario stopped a jeep,. in.which 
Lieutenant Colonel Peter L. Urban, Fifteenth Army Group,was riding.(R. 12, 
14,1~). Through an interpreter they explained to him that "they had two 
colored American soldiers who were ;involved in a shooting", and brought him 

·inside a large apartment building where accused was sitting with five or.six 
partisans (R. 14,16). Against the wall was "an M-l rifle". Accused appeared 
happy to see Colonel Urban as he was concerned ab~ut his own safety. Colonel 
Urban picked up the rifle, unloaded the clip which was not :fUll., looked down 
the bore, smelled the piece, and ascertained that it had been fired. Accused 
admitted to Colonel Urban that he had been firing the rifle throuehout the 
afternoon, and that he had been "shooting, killing people around here". The 
front lines were about two and one-half to three miles away at this time. 
Colonel Urban completed disarming accused, removing two clips and a belt of 
ammunition from his person. Accused and his companion (Pratcher), the rifle 
_and the ammunition were turned over to Captain Anderson Q. Smith, Headquarters, 
92d Infantry Division. (R. 16-18) 

·captain Smith began an immediate investigation and went with Rumasio to· 
the Pavia apartment in Nervi •. There he found none dead woman" (Caterina) . · 
and her sister,,(Maria) who was hysterical. (R. 12,18,19) With the aid of a 
flashlight they found a bullet hole in the door and an empty .30 caliber 
cartridge .case (Exhibit A) "laying on the stairhead" opposite. the door. 
Ca:ptain Smith gave the_ cartridge case to Maria for safe keeping (R. 8,12,13, 
19}• There was a large amount of what appeared to be fresh blood on the floor 
of the apartment (R. 23). The place where Caterina was standing when hit was 
located, and a sight taken through the bullet hole in the outside door, about . 
40 inches . from the floor, was found to be _in line with bloodstains and some 

· human flesh which were on the wall of the apartment (R. 12119-21). ·· Captain 
Smith testified that Caterina appeared to.him to be 
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"dead for reasons that she was shot by a high-velocity 
bullet entering her body in two· places, once below the 
elbow, and once above the elbow, tearing the arm away 
at the elbow, consequently causing her to bleed to· 
death" (R. 19). · 

The next day a Witness observed blood and nesh in the sill of the door of 
Caterina's bedroom (R. 28). · 

Neither Mario Navone nor Rumasio Agostino identified accused (R. 12,14). 
Mario testified that the colored soldier he found with the rifie was "slightly 
intoxicated" (R. 14). Colonel Urban testified that he could smell wine on 
accused'.s breath but that in his opinion accused ·was not drµnk (R. 16). 
Captain Smith testified that accused appeared to him to be intoxicated, a 
conclusion he drew from accused's manner. of speech and actions, but that 
accused was not drunk, recognized him as an officer and answered his questions 
by saying "'sir'" (R. 22). · · 

Photographs showing the interior of the hallway and building in Nervi, 
the door of the apartment, the front entrance of the fire station, the stair­
way, the ·hall and entrance of 1;.he apartment, and the interior view of the 
doorway, which were made on 15 June 1945 by the official photographer of the 

v 317th Engineer Battalion, were aclmi tted in evidence without objection (R. 23-
25 ,35; Elcs. c,D,E,F,G,H). Pursuant to a company order, the supply sergeant 

_of accused's company on 3 April 1945 issued rifle Number 1015505 to accused, 
which order was in effect on 28 April 1945 (R. 37,38). u. s. Army rlfle, .30 
caliber, Number 1015505 was admitted in evidence over objection by defense 
(R. 27,28; Ex. B) •. Mario Navone testi;fied that the rifle (El4tlbit B) seemed 
to be "the gunn he saw "leaning on the wall", as he remembered "this little 
butt" (the hand grip) {R. 15). Colonel Urban testified that the rifie (Exhibit 
B) was "very s:illlilar11 to the one he took t:ram accused, and that he turned over 
to Captain Smith "an M-1 rifle, caliber 30" ·(R. 17). Captain Smith testified 
that the rine (Exhibit B) was similar to the one he had received from Colonel· 
Urban (R. 21). Private First Class Frank A. Thompson, Military Police Platoon, 
92d Infantry Division, testified that the rine (Exhibit .B), to the best of his 
knowledge, was the weapon he had received when accused w~s turned over to him 
about 0300 or 0400 hours 28 April 1945, and which he in turn delivered to a 
Lieutenant Rhodes (R. 25-27). First Lieutenant Rhodes, Military Police Platoon, 
92d Infantry Division, testified that the rifie (Exhibit B) was the weapon · 
which Private Thompson turned over to him, a 'fact he knew by the number 
(1015505) which he stated to the court (R. 27). A ~30 caliber cartridge case 
was admitted in evidence over objection by defense (R. ,28; Ex. A). Maria 
Pavia testified that the case (Exhibit A) was "similar" to tre one an .American 
captain turned over to her to keep (R. 8). , Rumasio Agostino tes~ified that 
the case was "similar" to the one he and the captain.found on the stairway 
(R. 12). Captain Smith testified that the empty cartridge cas.e he found was 
"either this one {Exhibit A) or one similar" (R• 19). Lieutenant Rhodes · 
testified that the case {Exhibit A) was the one Maria Pay.la handed to him and 
which he marked by the figures 11 •92111 (R. 28). 'The case and rifie {Exhibits 
A and B) were sent by Lieutenant Rhodes to a ballistics expert of the Criminal 

.· .. 
- 4.:. 



(;61) 

Investisations Division (R. 29-32,36) who concluded, after examination under 
t~e comparison microscope, that a test cartrid~e fired from the rifle (Exhibit 
B) anci. the evidence cartridge case (Ex..h.iiJit A) were both fired from the same 
weapon (R. 36,37). • 

On 29 April 1945, after recei vine an explanation of his rights under 
.Article of ".Tar 24, accused signed and svore to a statement which was admitted 
in evlcience without objection (R. 32,33; Ex. I). On 15 J~ne 1945 accused stated 
to the investigatin~ officer that he had signed the statement (Exhibit I) of 
his ovm volition, but that triere were several things in it that were not quite 
correct and he wanted to make another statement. The investigating officer 
then explained to accused his rights under the 24th Article.of War and accused 
signed and swore to another statement that was admitted in evidence without 
objection •. (R. 34,35; Ex. J) The investigatinG·officer made no promises, 
11sed no threats, coercion or force, and was certain that accused fully under­
stood the 24th Article of Ylar and all its connotations (H. 34,35). The 
statement reads, in pertinent part, as follows: 

11 I knocked on the door, someone asked who was there? 
I said J..;nerican Soldiers looking for a place to stay 
until mornin.s. At first·there were a lot of noises 
in the house including American voices. Then they all 
started to quite down. I thought by that, someone was 
going to open tne door but again the voices went up 
into laughter and we waited. I knocked again and again 
someone asked who is there? Again, I repeated as before. 
The people inside ~ot a bit quiet and some one as it 
sounded said Via. I don't know whether they were talking 
to us or not. Pratcher then said •well that's funny•. 
I said it seems to me a bit furmy or strange why they 
don't open the door or even come to it, Its something 
wrong. If it were Germans here and wanted to rest they 
would probably have hot coffe(e) for them. So I said I 
ought to blast at the door and if there is anything 
wrong, that will scare them out of it. At that time I 
saw Pratcher holdin;~ his stomach saying tha.t he was sick 
so he started downstairs. I then knocked again and said 
open up. I fired at the upper right side of the door. All 
voices seemed to cease. And all people were to rrry left 
as far as voices and sound wa~ concerned. I then went 
downstairs where Pratcher was sifting outside on a bench 
or something" (:EX. J). 

Accused, a member of the 317th Ent;ineer (Gombat Battalion), testified 
that during "that afternoon" and evening he and his companion (Pratcher) 
consumed one and one-half or two "fiascos" of wine (R. 40). When he cane to 
the hallway and knocked on the door, he heard the voices and footsteps of 
"quite a few" people; they appeared to be about ten feet ~o the left of the 
door (R. 40,42,43,l.+6). They were speak.inc: in "broken American" and he heard 
one say 111 Via'" which means "go or to go" (R. 45). He 11felt something was . 
wrong inside" because of the 11way they acted toward opening the door, and after 
we explained to them who we were, and were tired and wanted to sleep, and no 
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one came.to the door" (R. 45). ·Pratcher left and accused continued trying to 
enter .the house (R. 45,46). Then, he testified, he fired one shot thr.oueh the 
door, not with the intention of hitting anyone but "for investigating purposes" 
(R. 40,43,45,46). He had no special police powers from his commanding officer 
(R. 45). He knew people were in the house but not near the door {R. 43). He 
did not think. the shot had hit anyone, and when infonned the next day at Division 
Headquarters that someone was killed, he was very much surprised (R. 40,41). He 
had never seen a bullet ricochet and thought the penetrating power of an M-1 : 
rifle through wood was "about an inch, two inches" (R. 42-44). He heard no .· 
voices or footsteps or any sound at.all after he fired (R. 42). He waited a 
few minutes and then went out to the front door and joined Pratcher {R. 41, 42) • 

. A fireman approached and accused told him they were looking for a place to 
sleep. ·The :fireman said his chief wanted to see accused and the latter, making 
no attempt at evasion, •twalked iiis'ide · 1n. th him", ."Set his rifle against the ~.all 
and sat down. (R. 41) 

4 •. It thus appears from the unCQntradicted evidence that at the time and 
place alleged accused killed Caterina Pavia Santamaria, the person named in 
the Specification, by shooting her with a rifle. Accused came to Caterina's 
apartment at about 0130 hours in the morning, knocked violently on the door 
and demanded a place to. sleep. Yihen informed that they had no place for him· 
he repeated his demands and cont~nued to knock on·the door. Caterina and her 
sister called for help. Accused shortly thereafter fired at least one shot 
from his rifle whicll·penetrated the door and struck Caterina in the left arm, 
shattering it from elbow to shoulder. Although her sister gave her aid and 
attempted to stop the flow of blood, Caterina died in about 15 minutes. Ac­
cused admitted and testified that .he fired one shot from his rifle through the 
door, but claimed that the people 1.nside· the~room were to the left of the door, 
that he did not intend to hit anyone and that he· fired only for "investigating 
purposes" because he thought something was wrong inside. 

The truth of -accused's contentions was a matter-·for·detennination by the 
court. Even assuming them to be true nothing contained therein is sufficient 
to justify his resort to the use'of his firearm or·to amount to legal provoca­
tion· or excuse the homicide on the ground of self-defense. 

"Malice does not ~ecessarily mean hatred or personal il1-will 
toward the person killed, nor an actual intent to take his 
life,· or even to take anyone's life. The use of the word 
'aforethought• does not mean that the malice must exist.for 
any particular time before commission of the act, or that 
the intention to kill must have previously existed. It is 
sufficient that it exist at the time the act is committedF** 
Malice aforethought. may exist when the act is unpremedi­
tated. It may mean any one or more of the following s:tates 
of mind preceding or coexisting with the act or omission by 
which death is caused: *** knowledge that the act which 
causes death will probably cause the death of, or grievous 
bodily ham to; any person, whether such person is the • 
person actually killed or not, although such knowledge is 
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accompanied by indifference whether death or r;riGvous bodily 
harm is caused or not or by a wish that it may not be cau3ed 
-JHH<11 (liiCi'i, 1928, par. 1~8a). 

(J6J) 

The evidence, includin~ accused's pre-trial statement and testimony, presents 
a reasonable basis for an in.ference tha.t accused, althouf;h a trespasser, 
was angered and resentful at bein:; denied admittance to Caterina's home and 
that he fired through the door, c:.s he said, 11 to scare them out of it11 • There 
was, of course, no duty on Caterina's part to open her home to accused or to 
give lum a place in which to sleep. Accused is responsible, therefore, for 
the horniciC,e which resulted .from his illegal act. Ealice is clearly inferable 
from his acknowledged anger and resentment, the deliberate, colci-blooded use 
of a deadly wea.non in a deadly ma."'mer, and the fact that accused's actions 
clearly stamped him as the sole offender throughout. Callous indifference to 
the life of his victim or vicious malice characterized the behavior of accused. 
This was a homicide committed deliberately and without le·_;al provocation, 
justification or excuse. The court properly found accused guilty of murder as 
charged (I.!Cl!, 1928, par. l48a; ETO 6162, Farrell). 

5. The c-i vili an w:i .. tnes ses were unable to identify accused and one 
military witness stated accused's name as 11Avery11 • Objection was made to the 
introduction in evidence of the cartridge case and rifle, with which accused 
allecedly fired the fatal shot, on the ground that the witnesses had not . 
identified them properly. Inasmuch as accused admitted and testified that he 
was on the premises at the time alleged and fired a shot from his rifle 
through the door into the room, the matter of his identification or the error, 
if any, in admitting into evidence the cartrioge case and rifle is immaterial. 

The issue of whether accused was sufficiently intoxicated to prevent 
his enterta;ininti the intent requisite to constitute murder was one of fact 
for t!:e determination of the court •. As there was substanti'al evidence that 
he was not so intoxicated, its findings will not be disturbed. 

6. The charge sheet· shows that accused is.33 years of age and was 
inducted.19 November 1942. He had no prior service. 

7 •• The court was legally constituted. No.errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and sentence. A sentence to death or 
imprisonment for life is mandatory upon conviction of murder under Article 
of War 92. Confinement in a penitentiary is authorized bj" Article of War 
42 for the offense of murder, recognized as an offense of a civil nature and 
so punishable by P1!ni tentiary confinement for more than one year by Section • 
454, Title 18, United States Code. 

Judge Advocate. 

, Judge Advo~ate~ 

, Judge Advocate. 
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Branch Office of The Judge Advocate General 
with the 

Mediterranean Theater of ~erations, u. s. ~ 

APO 512, U. S. Ano:t1 
26 September 1945. 

Board of Review 

MTO 7585 · 

UNITED STATES ) 
·) 
) 
) 
) 
) 

92D INFANTRY DIVISION 

v. 

Private JOHN E. H. AYERS 
(32 636 673), Company c, 
317th Engineer Combat Bat­
talion. 

\ 

) 
) 
) 

Trial by G.C.M., convened at 
Rear Echelon, 92d Infantry 
Division, 5 July 1945. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennsylvania. 

----------
HOLDING by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advoca~es. 

The record of trial in the case or the soldier named above has been 
. examined by the Board or Review and held legally sufficient to support the 

sentence. 

~--- tA' / /'. 
7~ -~, Judge Advocate. 

k) , J\ldge Advo~ate, 

_ <! :i~.t.; d . , Judge Advocate. 
, r 

MTO 7585 . 1st Ind. 
Branch· Office of The Judge Advocate General, MTOUSA, APO 512, u. s. Army, 
26 September 1?4$. 

TOt Colllnl&nding General, UTOUSA, APO 512, U. S. Axrq. 

1. In the case or Private John E. H. Ayers (32 6.36 673), Company c, 
)17th Engineer Corabat Battalion, attention is invited to the foregoing hold­
ing by the Boa.rd of Review that the record or trial is legally sufficient to 
support the sentence, which holding is herelJ7 appro'fed. Under the provisions 



MTO 7585, 1st Ind. 
26 September 1945 (Continued). 

of Article of War 50i, you now have authority to order execution of the 
sentence. · 

(~s> 

2. After publication of the general court-martial order in the case, 
nine copies thereof should be forwal;'ded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the published order to the record in this case,· · 
please place the file number of the record in parenthesis. at the.· end oft he 
published order, as follows: · 

(Ml'O 7585). 

·~* ELLWOOD W. SAF!JJ!Jfr~ . 
· Colonel, J .A.G.D. 

Acting Assistant Judge Advocate General 

(Sentence as commuted ordered executed. GCW 120, !ll'O, 28 Sep 1945) 





Branch Office of The Judge Advocate General · 
' with the. 

Mediterranean Theater of Operations, u. s. Army 

Board of Revievr .. 
MTO 7613 

UNITED STATES 

v •. , 

Private CHARLIE ERVIN, JR. 
(34 042 926), Company I, 
366th Infantry. · 

) 
) 
) 
) 
) 
) 
) 

APO 512, U. s. Army, 
2 October 1945 

92D INFANTRY DIVISION 

Trial by G.C.M., convened at 
MTOUSA Disciplinary Training 
Center, 22 August.1945. 
Death •. 

REVThW by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

(367) 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifications.: 

CP...ARGE: Violation of the 92nd Article of War. 

Specification 1: In that Private CHARLIE ERVIN JR, Company I, 
365th Infantry, did, at ForteDei Manni, Italy, on or about 
16 January 1945; 'With malice aforethought, willfully, de­
liberately, feloniously, unlawfully, and with premeditation 
kill one Arnolfo Carresi, a human being by. shooting him 
with a rifle. · 

Specification 2: In that Private CHARLIE ERVIN JR; Company I, 
366th Infantry, did, at Forte Dei Manni,_Italy,.on or about 
16 January 1945, forcibly and feloniously, against her will, 
have carnal knowledge of Maria Carresi. · 

He pleaded not guilty to and was found guilty of the Charge ~d Specifi­
cations. No evidence of previous convictions was introduced .... He., was · 



(368) 

sentenced to be shot to· death with musketry, all members of the court 
present concurring. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. The 
confinning authority, the Commanding General, Mediterranean Theater of 
Operations, confirmed the sentence and forwarded the rec'ord of trial . 
for action .under Article of War 5~. · · 

3. The evidence for the prosecution shows that on 16 January 1945 
accused and Private Mansfield Spinks, both members of Company I, 366th 
Infantry, were together in the t9wn of Forte Dei Manni (Italy), which was 
then about three kilometers from the front lines (R. 6, 23, 25, 26). 
Three bottles of cognac were purchased and they and other soldiers in 
various places in the town consumed ncognac, rum, grappa, whiskey -
e-yerything these Italians have over here". Although both "got high", 
Spinks was not drunk and accused did not appear to be drunk. (R. 6, 12, 
16) Some time.before 1900 hours (R. 8, 9) Spinks and accused went to 
a house at Number 5, Via Vittoria Enanuele, Forte Dei Marmi, wherein 
were living Maria Bertoni Carresi, her husband Arnolfo Carresi (the de­
ceased), her children and othermembe~s of her family (R. 6, 9, 16-18}. 
Although Spinks had not been there previously and knew nothing about the 
occup~ts of the house, he did know that there were people living there 
(R. 9, 16). Spinks and accused were each armed ldth an M-1 rifle (R. 10). 
In response to knocking, Arnolf o opened the back door and accused entered 
the ld. tchen. He left his rifle there, waited a few minutes, went out­
side and returned with Spinks. Arnolfo tried to close the door but ac­
cused prevented him from doing so. Spinks entered the kitchen with his 
rifle pointed at Maria and her husband, which made them "very frightened". 
The soldiers went outside, leaving a rifle in the kitchen, ·and then re­
turned. · Spinks "started playing about" with Arnolfo, saying "'I am 
friend; do no~ be afraid'"· (R. 19) Spinks and accused asked for chairs, 
which were furnished them~ and then asked and obtained permission to 
sleep there that night . (R. 6, 7, 19, 20). The reason they wanted to 
spend the night, Spinks testified, was that.it was "pretty cool" and he 
"didn't want to be wandering around because the Germans were patrolling" 
(R. 9). After Spinks had searched through all the rooms e,nd reported 
that there were na lot of childrenn in.the house, he and ~ccused pulled : 
off their shoes and sat down by the fire-place, warming their feet, using 

·the chairs and 'blankets which the Carre sis furnished· them. A few minutes 
. later Maria and her. hilsband retired to their bedroom. (R. 6, 7, 20) 

.. ' 

Spinks and·accused "sat.down and talked" for about five or six 
minutes (R. 6, 9). , In the course of their conversation accused asked 
Spinks "something about was I scared and we ought to argue with him and 
get rid of the old man", because "he -(accused) knew'them and had ~ad · 
intercourse with her before" (R. 9, 10). They then made plans that Spinks 
shoUld go into t:Q.e bedroom where the Carresis were and shoUld ,ni:itart 
harassing tl'lem". Accused iranted to get the Carresis up and to "get rid 
o:t the .o~d man" (R. 1, 32). Spinks thought that that meant •for us ·to 
kill him or wound him"· or 11shoot him· and.· kill him". Accused said .to 
Spinks "'We nll· finish him off"' (R. ll, 32, 33). ·Thereupon Spinks went 

. into the bedroom, where the carresis ~.re in bed,, and nstarte~· holleririg. · 
..• 
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and knocking on the door and hollering at him". Al.though the Carresis 
had placed a table and clothes-chest against the door, they saw a light 
coming through and heard someone pushing on the door. · Inasmuch as he 
did not want the children to be frightened or anyone to come into the 
room where his wife was, Arnolfo arose, went "with; the soldiers to the 
kitchen and "tried to quiet them down". (R. 7, 8, 20) Maria heard her' 
husband say "'I like American soldiers, but that way you are not good'" 
(R. 20). When Arnolfo.entered the kitchen· Spink~ fired a shot into the 

·1'ire-place (R. 8). Then, Spinks testified, 

"the. old mari *l''* tried to cool us down. I had rrry rifle 
laid down on the sitle and he grabbed it and said r Via', 
and I hit the door, and by.the time I hit the door he had 
it pointed . at Ervin and Ervin· shot· him. It wasn't his 
intentions to kill him, but to shoot the gun from.him;, 
he shot him in the head" (R• 7, 8}. , . · 

Spinks testified that his (Spinks•).weapon "was in the dead man's hand" 
(R. 9) and that lf\lle didn't intend to kill the man, but to shoot the 
rifle out of his hand, but the bullet went in the wrong place" (R. 10). 
He saw accused lift, his rifle and shoot (R. 11), saw "him (Arnolfo) hit 
the floor and I.cut out", not bothering to go back.for his rifle which 
he last saw in Arnolfots hand (R. 8, lo):. Accused followed Spink~ out the 
kitchen door (R. 8,_ 11, 14). 

Mari:;..· meanwhile, had heard the first shot and two or three seconds 
later the· second shot, and had jumped out of bed. Putting a coat on over: 
her night dress, she ra.ef out the front door· o! her home to·caJ.1 for help 
'at the .house next door where 'some partisans lived. (R. 20, 24, 2.5) As . 
she was about . to knock on the door, accused and Spinks "caught hold" of _,. 
her, "pointed their gun II at her' and said "'Sh -- sh --; boom boom I", . . 
'"Come on, figi figi"' (R. 20, 24, 2.5). She "tried in Vctj.n to get awaytt 
and told them that she wanted to go to the Red Cross to get help·for her 
husband (R. 8, 13, 21, 24). Although Spinks testified that Maria took 
his arm and the nthree of us together" walked down the street, that.they 
used "no force to make her go" and that she 11automaticaJ.ly went11 (R. 11, 
13, 1.5), he also testified that accused told him to ·"carry her on with 
us" and that ttwe got her by the arm and she went with us 11 (R. 8, .13). 
Maria testified that the two soldiers held her by the arms, between them, 
and forced her to walk down the street (R. 21, 22). They made her jump 
a ditch and farther on she fell into another ditch and told them she had 
hurt her leg. Thereupon first Spinks, then accused, lifted her on. their . 
shoulders and carried· her on their.backs.· Occasionally accused would go 
out in front a little, to see if there were any-people. (R. 8, 13, 1.5, 
16, 21-23). While accused carried Maria, Spinks carried accused's rifle 
(R. 13). Maria did not make an outcry or attempt to call·. on anyone for · 
help as she passed the houses on the road, because she was 11terrorized" 
(R. 17,' 24).. The soldiers tried to open severa1 gates which were closed 
and finally crune_ to an empty house, where they made Maria jll!IIp over a 
fence and enter the house through a window which they had opened (R. 8; 
21). Then they "dragged in a spr1:1g mattressn from another room and had 
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sexual intercourse with her (R. 21-23). Spinks testified that he had 
intercourse with her twice and that accused had intercourse with her four 
times; that neither he nor accused threatened her; that she did or said 
nothing that wquld indicate she was trying to prevent the intercourse; 1 

that they bad "no trouble with her"; tha~ it was not·necessary to hold. 
her; that.she did not try to get out or to get away (R. 8, 9, 12, 13, 15). 

,Maria testified that accused had intercourse with her four times and that 
bis companion "rep ed me twice" (R. 22, 23). They did not "mistreat me 
physically, but they did everything .they wanted to with me". The inter­
course was not voluntary; she did not give her consent nor did she struggle. 
"I let them do as they wished because I lmew it would be worse· {{.I' tried · 
to do anythingV She was afraid they would kill her, as she had known of 
"others who were finished off". (R. 21) She made one effort to escape, 
through the window in the bathroom, but found it closed with a piece of 
wire. Accused would not leave her all night, "because every move I made 
he caught hold of me and held me tighter". (R. 22) Accused's companion 
remained in the same rQom, "sleeping occasionally. Accused's rii'le was 
~with him, near the bed.· (R. 9, 22, 23) Maria testified that she had no 

· opportunity to leave the soldiers the entire time she was with them. She 
wa~ afraid that· they might shoot her, because they had already fired in , 

·the house. (R 25) She had not, prior to the night of 16 January 1945, ever 
seen or known accused or bis companion; accused had newr visited her· 
house and she, had never had sexual intercourse with him befqre (R. 23,"24). 
When the soldiers first came to her house they appeared to have been 
drinking and she thought that they were drunk (R. 24) •· · 

rt'was stipulated that ·captain Al.~rt v. Anderson,·Medical Corps, 
United StatesArrrry, fonnerly366th Infantry, a duly licensed physician and 
qualified as a meq:tcal expert, would testify that at about 0300 hours 
17 Ja.rru.ary 1945.he examined the·body of Arnolfo Caressi) the husband of~ 
Maria Carresi, and from bis examination found tbat-.Arliolfo had been shot 
in the head. Captain Anderson was of the opinion· that .Arilolfo 11died as 
the result of this gunshot wound in his head"•· (R. 30; Ex. C) ·sergeant 
Weston Hoffman,.Chief of Section of the Criminal Investigation Section, 
92d Di vision Military Police Platoon; testified that nearly the next 

. morning, the· 17th", he saw the body of Arnolfo · Carresi on the kitchen 
floor at a house· pointed out to him by accu.Sed. Amolfo had 'a wound, did 
not breathe, made· no movement, and. was dead. (R. 28,, 29) . Maria saw her 
husband two days·later "when the medics came to the kitchen to get him. 
He was deadn. (R. 23) · · · 

. I 

Sergeant Hoffman testified that (on 20January1945)-he talked to 
accused and warned him of his rights under the 24th Article of War~. 

,• • . J-

"I t,old him that every person in the military service is ' 
.. ··requited to make a statement; even if the statement is that 
· he does not want, to make one~ I told him that any parts of· 
·it could be used against him. I told him that. I was not 
making a:ny threats ·or any promise of light sentence, and I · 
told him if the~ was anything, in his statem~nt incriln- · · 

. l 
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, inating him, it . was his privilege to leave it· out. I 
"broke ft down and made·sure·he understood it, and then 

he made the statement". (R. 26) 
. . ) 

Sergean~ Hoffman used no duress, offered accused no reward and did not 
·put him

1
in fear in any way. 'Accused then signed {and.swore to) a state­

ment which was admitted in evidence vd.thout·objection. (R. 26, 27, 29; 
Ex:. A) It reads, in pertinent part, as follows: ' 

. . nan January 16, 194.5 about 2000, I and Spink, {Later 
identified as Pvt Mansfield Spinks, Co I, J66th Infantry). 
I had been going to this Italians· house for quite some 
time. The night of the 16 January 194.5, I and Spink ahd 
a few drinks and went to the Italian's house;o ·I had Oe'en 
screwing this Italian•s' wife before •. I get .high that· night 
and ·went _down to the house, her husband was there. ·After 
we stayed there a length of time they go to bed and she 
(w.ife) tells us that we can stay all night if we want to. 
She brought some-blankets and threw them across the chair 
fer us. After they- go to bed, I and. Spink decided to make 

·away with the old man, her husband, and I would make her 
give him some trim. Spink, who had been drinking got up · 
and went to the· door. · He ·went to the door where the 
child.I-en were first. He shined a flashlight in there and 
said to me, •There ain•t nothing in here but children•. 
He goes to the door, the w.oman•s husband opened the door. 
Spink asked. the man, •What about some fi.gi fi.gi•, S:J the 
man told· him,· 'Nante·, figi, fi.gi'. He {the· Spink had an 

. Ml rifle slung· on his shoulder; ·Spink shot in the fire · 
place one shot. He set his rifle against the table. The 
Italian picked the rifle up, the light went out and I 
grabbed my gun and shot the Italian man. 

"I ran out behind Spink.· I had my rifle with me. ·r 
grabbed my ·gun after the shot went off and ran out. I 
ran out and caught up with SE.ink just before he got to· 
the gate of the yard. He tells me that he leaves the 
rifle in the house and that he is scared to get the 
rifle. So at that time the Italian's ldfe came out of 
the front ·door' and started up towards· the dispensary, 
running. I caught her by the arm and stopped her. I 
.led her, I was on one side of her and Spink on the other, 
·up the road. We get so· far and we thought that we heard 
·someone in front of us. So I leave her with Spink, I 
run . up in front with my rifle because I was the only one 
Yd.th a rifle. While .I left them behind her az;td Spin(k) 
stepped in a hole and fell. I think she hurt ·her hip . 
or leg. We go untilwe get to a house up there llhich 
nobody lives in. We go in the Italian woman.' s ·house, 
Spink and.I. We go·in the.house and go.to .bed •. Spink 
sleeps in the chair •. ·The woman and I sleep on ~he, , .. 
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spring. Spink went to sleep and I stayed awake. I 
screwed her four times and Spink screw- her two times. 
The next morning"Spink said that he was going to 'I' 
Company, 366th Infantry to draw him a weapon. About 
twenty min~tes after he left me, the woman left. I 
asked her could she walk, and she said, •Yes I can 
walk a little•. I go on to the street with her, she 
goes to the left and I turned right and went on up 
the.line. She told me to come back the next night" 
(Ex:. A). 

After accused had been warned by Sergeant Hoffman of his rights under 
the 24th Article of War, (on 20 January 1945) he signed (and swore to) a 
"statement of identification", which was admitted in evidence without ob­
jection (R. 27, Ex:. B). Therein accused stated, in part, as. follows: . . . 

"I next went to #5 Via Cesari Battisti and I identified 
this house to C.I.S. Agents Hardison and Hoffman as 
the house where the shooting occurred. I called the 
Italian•s wife•s name, •Mary• and identified her as the 

·wife of the man who was shot at this address. 

"We went to a house, Spinks, the Italian•s wife and 
myself, lflO with a green fence. The name of the house 
is, 'La Villanella•_, •M. Bergnat; this writing is on 
a piece of stone in the gateway. I identified this 
house to Agents of the C.I.S., Hardi.son and Hoffman. 

"I made these identifications to Agents Hardison 
and Hoffman of the c.I.S• on 20 January· 1945" (Ex:. B). 

·Sergeant Hoffman further testified that·after he had advised accused 
of his rights under the 24th Article of War,_ which accused appeared to 
understand, he had conversations with accused pertairiing to the locality 
of the offenses and accused "explained the whole. thing" to.him (R. 27, 
28). Accused voluntarily pointed out to Hoffman the house where Hoffman 
-saw Amolfo' s dead body and said 11 'That is the dead man ts wife and I 
called her Mary'"• Accused claimed to have been to the woman•s house 
four times previously. (R. 30) Maria and accused had no conversation 
together at that time (R. 30). Accused later directed Hoffman to "the 
house where he and Spinks spent the night with the dead man•s wife" (R. 29). 

Hoffman also testified that he saw accused and Maria together:"at the 
identificationn, when Maria "looked at him (accused) and smiled" (R. 29, 
30). Maria testified that although.she had not previously lmown· accused 
she "could h~ve siililed at him" (R. 31) •. 

, 
No evidence was introduced by-the defense and accused elected ~ore­

main silent (R. 33). 

4. With reference to the offense charged in Specific~tion + {mµrder), 
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1t thus, appears from the evidence that at the time and place alleged ac­
cused ld.lled Arnolfo Carresi, the person named in the Specification, by 
shooting him in the head with a rifle. Accused and Spinks, armed with 
rifles, obtained admittance to the home of Maria and Arnolfo Carresi, and 
after Spinks had menaced Maria and Arnolfo with his rifle, he and accus.ed 
obtained permission to. sleep in the kitchen. Maria and Arnolfo retired 
to their bedroom and braced the door. Accused and Spinks then talked for 
a few minutes and planned nto. get rid of11 Arnolfo. Accused said "11fe will 
finish him off". Pursuant to the plan~ Spinks lured Arnolfo from his bed­
room by knocking on the door and "harassing" .him, and Arnolf o came into 
the kitchen where accused and Spinks were. Maria heard her husband say 
that he liked American soldiers, 11but that way you are not good11 • Spinks 
fired one shot from his rifle into the fireplace and put the rifle down. 
Arnolfo picked up Spinks• rifle, and accused shot Arnolfo. Spinks saw 
Arnolfo fall to the floor, and he and accused left the house. A medical 
officer examined Arnolfo 1s body the next day, and his stipulated testi­
mony shows that Arnolfo•s death was due to a·gunshot wound in the head. 
Maria saw Arnolfo•s dead body two days later. 

There were no eye-witnesses to the homicide other than accused and 
Spinks. In a pre.:.trial statement accused confessed that he and Spinks 
"decided to make away vdth the old man" •. After Amolfo picked up Spinks• 
rifle accused stated that "I grabbed my gun and shot the Italian man"• 
The evidence established the corpus delicti and Spinks' testimony cor­
rob~rated in every essential particular accused's confession, which was 
properly admissible in evidence (HCll, 1928, par.· 114a). The proof of 

· the cause of death and the other circumstances established by the evidence 
justified the court in concluding that deceased died as a result of the 
shot fired by accused, although there was no expert testimony that the 
fatal gunshot wound Arnolfo · sustained was caused by a bullet from ac­
cused• s rifle (NATO 696, Pokorney). 

Although Spinks stated that he saw deceased point his rifle at ac­
cused,· the circumstances proved, including accused's' own version of the 
homicide, do no~ suggest that accused killed Arnolfo in defense of him­
self or of Spinks, or that such a defense was legally available to him, . 
"To avail himself of the right of self-defense the person doing the killing 
must not have been\theaggressor and intentionally provoked the difficulty" 
(MCH, 1928, par. J.48a; also', .NATO 1672, Spears; ·40 C.J.S., 11Homicide 11 , 

sec. 119a, pp. 989, 990, sec •. 120, PP• 993-995). It is amply pro"Ved that 
accused and Spinks entered into a common unlawful venture as a resu;Lt of 
which Arnolfo was lured to his death. Although Spinks testified that ~c­
cused did not intend to kill Arnolfo but merely to shoot the rifle out·· 
of his hand, accused himself stated that they had decided to 11make away 
with the old man" and nwe will finish him off11 • Accused played the 
principal role, provided the modus operandi, and actually fired the shot 
which killed Arnolfo. It is reasonable to infer that the motive for the 
premeditated murder was the elimiri.ation of deceased in order that accused 
and Spinks could assault his wife. The callous and brutal manner in 
which the crime was conceived. and committed ldth a deadly weapon, amply 
establishes the malice by which accused was motivated ~ its perpetration. . . .. , . 
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The circumstances exclude a:ny theory of legal justification or excuse and 
the evidence is devoid of any matters of extenuation or nii.tigation. The 
court was justified in finding accused guilty of murder (MCM, 1928, par. 
148a)• · 
I 

With reference to the offense charged in Specification 2 (rape), it 
fuTther appears from the evidence that at the time and place alleged ac­
cused had unlawful carnal knowledge of Maria (Bertoni) Carresi, the woman 
named in the Specification, by .force and without her cons~nt. Maria left 
her house to seek aid after hearing two shots fired in the room wherein 
she had heard her husband remonstrating with accused .and Spiriks. Ac- .. 
cused and Spinks seized her when she was knocking on the door of a neigh-

. boring house. · Threatening her verbally and 'With a rifle, and coarsely· 
demanding intercour.se, they forced her to accompany them through the · 
deserted streets of the town to an empty house. Accused and Spinks forced 
her to enter a rooIJ). in the house through a window. Spinks had sexual 
intercourse with ner twice and went to sleep. 'Accused, who had his rifle 
with him near the bed, had intercourse with Maria four times and would 
no.t leave her until morning. 

The fact of penetration was proven by the· testimony of Maria and Spinks 
·that accused had "sexual intercourse"'with her, and by accused's own state-­
ment that he "screwed her four times"~ Spinks testifie!f that Maria ac-· . 
companied him and accused to the house voluntarily and.submitted to their 
.sexual advances without force. The essential elements of force and lack 
of consent thu~ are drawn into dispute, all other essential elements of 
the offense of rape as testified to by Maria being· corroborated by ac­
cused•s pre-trial statement and the evidence adduced at the trial. The . 
uncorroborated testimony of a prosecutrix may uphold. a conviction of i::ape. 
where her testimony is not-contradictory, uncertain and improbable (Bull. 
JAG, February 1945, sec. 395(10), Wharton•s Crim.· Ev., 11th Ed.,.Vol. 2, 
sec. 916, pp. 1587-1595). :Maria's testimony was clear and convincing 
that under the circumstances her accompaniment of accused and Spinks to 
the house where the acts of interco'lirse occurred was in fact under duress. 
Her version of the occl1ITence was probable, not uncertain, and not con- · 
tradictory. It was clearly shown by the evidence that when she was seized 
outside her house she was going to seclire help, and the circumstances in 
evidence do not lend credence. to the conclusion that she accompanied and 
.had intercourse with accu5ed and Spinks voluntarily. Spinks' version 
that no force was employed is somewhat modified by his testimony that ac-

. cused told him to 11carry her on with us" and that uwe got her by the arm 
and she went with us", as well as by accused's statement that as Maria , 

.started to run from her house.to the dispensary he "caught her by the arm 
and stopped her" •. It is obvious that in view of the physical violence 
visited upon.Maria by accused and $pinks, their threat to kill her, and 
their previous use of firearms, further phy$ical resistance by Maria was 
.futile· after she reached the house •. ·She testified that she was nterror­
izedn and afraid they would kill her; that· although~ she did not struggle 
she did not consent to the intereotirse, thatthe intercourse was not 
voluntary, and that she sought to escape during tpe night. It is rape; · 
though a female may yield through fear.· The issue of consent was one of, 
!act for the.determination or the_ court, and the circumstances .proved. ..... · · 
amply. support. the inferences that accused's acts of interco\ir~e with Maria · 

. . . I I . 
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C:n5) 
were by force and without her consent. The court . was warranted in finding 
accused guilty of rape as charged (MCU, 1928, par. l48b; CM 236612," Cll· 
236801, Bull. JAG, August 1943, sec. 450; NATO 3940, Maxey et al; NATO 
3611, Marcial). ·· 

5. ·A non-commissioned officer, illvestigating the offenses, testi-
fied that before receiving accused's pre-trial statement he warned accused 
as to his rights under the 24th Article of-War using, inter alia, the 
following words: "I told him that every person in the military service is 
required to make a statement, even if the statement is that he does not 
want t6 make one". The evidence shows that the non-commissioned officer 
used no duress and offered no reward and that the statement, achnitted in 
evidence without objection by defense, was in fact wholly voluntary. Under 
these circumstances it is clear that the statement with reference to his 
rights under the 24th.Article of 1Var, made to accused by the non-commission­
ed officer, while inartistic and inaccurate, was not so erroneous or· mis-· 
leading as to aff~ct injuriously the substantial rights of accused (AW 37). 

There was evidence that accused and his companion had been drinking, · 
· but Spinks in his testimony and accused in his pre-trial statement evinced 

a remarkable and detailed recollection of all. the events which transpired.· 
The issue of whether accused was sufficiently intoxicated to prevent his 
entertaining the intent requisite to constitute murder, was one offact for 

·.the determination of the court. As there was substantial evidence that. 
he was not so intoxicated its findings will not be disturbed (Ml'O 7585, 
Ayers), ' 

6. This is a companion case to MTO 71B7, Spinks. 

7. The charge sheet'shows that accused is 25 years of age and was 
inducted 23 April 1941. · He had no prior service. 

8. The court was lega.ily constituted. No errors illjuriously af­
fecting the substantial rights of accused were committed during the trial. -
The Board of Review is of the opinion that the record of trial is legally 
.sufficient to support the findings and the sentence •. A sentence to death 
or· imprisonment for life is mandatory upon a court-martial upon conviction 
of murder . or rape in violation of Article of War 92. · 

- 9 -



(,76) 
Branch Ofi'ice of The Judge Advocate General 

with the· 
Mediterranean Theater of Operations, u. s. Army 

Board of Review 

MTO 7613 

UNIT.ED STATES 

v. 

Private CHARLIE ERVIN, JR. 
(34 042 926), Company I, 
J66th Infantry. 

) 
) 
) 
) 
) 
) 
) 

APO .512, U. S. ArrrrJ, 
2 October 194.5 · 

92D INFANTRY DIVISION 

. Trial by. G.C.M., convened at 
MTOUSA Disciplinary Training 

. Center, 22 August 194.5. 
Death. · 

HOLDING by the BOARD OF REVIEW 

Irion, Sessions and Remick, Judge Advocates. 

The record of trial in the case of the soldier named above has been 
examined by the Board of Review and held legally sufficient to Sup?ort the 
sentence. 

Judge Advocate. 

ETO 7613 1st Ind. 
Branch Office of The· Judge Advocate General, MTOUSA, APO .512, U. s. Army, 
2 October 194.5. 

TO: Commanding General, MTOUSA, APO .512, U. S. Army. 

1. In the case of private Charlie Ervin, Jr. (34 042 926), Company 
I, 366th Infarl:try, attention is invited to the foregoing holding ~ the 
Board of Review that the record of trial is legally sufficient to support 
the sentence, which holding is hereby approved. Under the provisions 



(J'V?) 

MTO 7613, lst Ind. 
2 October 1945 (Continued). . . 
of .Article of War 5'*, you now have authority to order execution of the 
sentence. 

2. After publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this office with the. foregoing 
holding and this indorsement. For convenience of reference and to facili­
tate attaching copies of the publbhed order to the record in thj.s case, 
please place the file number of the reco~ in parenthesis at the end ~f the 
published order, as follows: 

... 
(HTO 7613). 

3~ •t• •.-·u- ,_ ,. - 5 • ~ W ·= 1 Colonel, J.A.G.D., 
.Acting Assistant Judge Advocate Genera~. 

(Sentence. ordered executed. GCMO 121, lll'O, 4 OCt 1945) 





Branch Of.fice of The Judge Advocate General 
with the 

Mediterranean Theater of Operations·, U. s. A:rnrY, 

APO 512,' U. S. Army 
29 October 1945 

Board of Review 

HTO 7658 ·. 

.UNITED STATES 88TH INFANTRY DIVISION .. ' 

(3.79) 

v. 

) 
) 
) 

. ) 
Sergeant CAFL E. 1r:::Bl!AN { 36 403 066)) 

Trial bJ G.C.M., convened at 
Caserta, Italy, 22 September 
1945. 

Technician Fourth Grade·ARNE N. ) · As to each accusedi · Dishonorable 
MYLLY (36 402 943) i and 'l'echnician ) · 
}'ifth Grade ~·r.o:.r.rAM c. 1':(Y'S? ) . . 
(34 437 332), all of Headquarbrs ) 

· · discha.r~;e and confinement for 
one year. 

Battery, 88th Infantry Division ) 
l.ITOUSA Disciplinary· Training· 
Center. 

Artillery. · ) 

•· OPIIUON by the· BOARD OF REVIE'/f . . . . . . 

Sessions, . Remick ·and Hughston, .Judge Advocates. 

Original examination ·by Hall, Judge ~dvocate. 
' .. 

l. The record of trtal in the case of the soldiers named above' · 
having been e:x:ainined in the Bran.ch Office of The Judge Advocate General ·. 
with the Mediterranean Theater o! Operations,·U, s. Anrry, and there found 
legally insufficient in part· to support the i'inCtlngs and sentences,· has : · 

·been examined by the Board of Review and the Board of Review submits this, 
its opinion, to the Acting Assistant Judge Advocate General in charge of . 
said Branch Office. · · ,. · · 

· 2~. ·Accused were jointly tried upon the following-charge· and Speci­
fication, as amended: 

CHARGE:' · ·Violation of the 93rd Article .of Yfar. ·. 
v • ' • .. 

Specifications In that Sergeant,Carl.E. Me?h~, Technician Fourtp 
' .. J"· .• 



()SO)· 

Grci.de .t.rne. N. l!'ylly, and Tecii..nician Fifth Grade William c. 
:,~oose, all of headquarters Battery, 88th Infantry Division 
Artillery, then of Service Battery,; .347th Field Artill§lzy Bat­
talion, acting jointly, and inpursuance of a common intent, 
did, at i'.;ondr·agone, Italy, on or about 14 August 1945, felon­
iously take, · steal, and carry away from the presence of Fran- · 
cesca Di Girolamo, 29,.500 lire, the property of Francesca Di 
Girolamo, value a.bout '$)295• 

Ii:acn accused-pleaded ~ot guilty to and was found guilty of the Charge 
and £pecification. no evidence of previous convictions was introduced 
as to any accused.· Each accused was sentenced to dishonorable discharge, 
forfeiture of. all pay and allowanc~s due or to become due, confinement 
at hard labor for four years, and to be reduced to the grade of P~vate • 

. As to each accused the reviewing authority approved the sentence, re­
duced the period of confinement to one year, ordered execution of the 
sentence as thus moqified but suspended execution of that portion_ thereof 
adjudging .dishonorable discharge until the soldier•s release from con­
~inement, and designated tlie 1-ITOUSA Disciplinary Training Center as the 
place of confinement. The proceedings were published in General Court­
Martial Orders No. 46o, Headquarters 88th Infantry Division, 11 October 
1945. . 

J. 'l'he evidence for the prosecution shows that about 1.300 or 
1.3.30 hou.rs on or about 14 August 194.5, an Italian civilian knovm by the . 
niclmame of "Scafacchione". accompanied accused, Sergeant Carl E. Meehan, 
Techniqian l~ourth Grade Arne N. · hlylly, and Technidan Fifth Grade William 
G. Moose, members of l'Ieadquarters Battery, 88th Infantry Division Artil­
lery, then members of Service Battery, .347th Field Artillery Battalion, 
to the home of Francesca Di Qirolamo, in Mondragone, Italy (R. 7, 9, 11, 
17, 18, 21). Francesca had ~talian money aggregating approximately . 

· 29,500 lire, and two American dollar bills, in a wallet-under the mattress 
of her bed. · She saw part of the wallet protruding from the mattress while 
she was in bed with accused. Thereafter she left her house of her oTIIl 
accord because she did not like the behavior of one of the· accused.· Ac­
cused "were the only persons in the house when she left.· (R. · 7, 9, 21) Ac­
cused Meehall went out of the house with Francesca, leaving accused Mylly 
and Hoose in the house. outside the house Meehan told Francesca to send 

·away the other accused and .to stay with him (Meeha'n), to which she agreed. 
(R. 7, 9, 10). Af~er remaining outside about 1.5 minutes, Francesca reentered 

·her house. l.tVllY· and .Moose had departed. The furniture was upset, the 
mattress was -t>verturned, and all of the money was -gone. (R. 7-10, 21) . 
Upon reportirig the iricident to the .American ~ilitary police, Francesca gave 
to them "dog-tags" and a pair of shorts left at her house by accused 
(R. 8, 11, l.3,. 14). . . · . 

·'. 

()l l4 August 1945 a military police~,· investigatwg an incident 
reported by an Italian, visited Francesca's home,·and observed that it . 
"was pretty well beaten up". He saw a broken violin, and· the mattress and . 
a curta,in on the floor. (R. ll)· 
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. About 1730 hours 14 August 1945, accused Hoose and i.zy-lly were ap­
prehended ·by milita!"'J :police in a town which was noff-lfrnitsn. They did 
not resist arrest. Their nshirt tails were out and their pants was out 
of their boots 11 , and they appeared to have been drinking. (R. 11, 13-15) 

· Shortly after their arrest and while taV.:ing Moose and Mylly to a 11pro" · 
station, a military policeman, who had in his possession "Carl Meehan's 
dog tags a,.v1d one moccasin II, was accosted by three men 'l'rho asked where he 
was goj_ng with their friends. Returning from the "pro 11 station the military 
i1oliceman asked the three men "'who was Carl Meeha,n 1 "? Accused Neehan 
"spoke up", was arrested, and tried to escape, at which time he "wasn't 
unsteady or drunk but he had liquor on his breath11 • (R. 12-14) Accused 
were searched and each had ap;rorimately ::?95 in his possession (R. 12, 
14, 15). Francesca was able to identify 11 some" of the money at the police 
station. because it consisted of Italian 500 and 1000 lire bills and two 
.American greenback dollars (R. 21). 

On 17 Ausust 19h5, each accused, after being ad.vised that anything he 
said might be used aJ;ainst hfrn, signed a separate sworn statement, each of 
which recites: 

"havin~ been acquainted with my rights· under the 24th 
Article of Viar, and realizing that anything I say 
may be used a~ainst me -::-:HH!1 (R. ·~6-18; Ex 1s. 1, 2, 3). 

The pre-trial stater.ients were admitted in evidence without objection or 
restriction as to ap?licability, and respectively read in pertinent part 
as follovrs : 

Accused Hoose: . ..... 

"On or about the 14th of August,1945, I and my friends, 
1rylly and Meehan were on a pass in ~.Iond.ragone. We boueht 
a bottle a cognac and we continued drinking,as we already 
drank before. Then we ran into an Italian boy.who said he 
will take us to a woman. He took us to a certain woman's 
house. He, theb Italian boy,knocked on the door and a 
woman came out70nly the three of us entered, Meeha..'l,Hylly 
and myself. Meehan was the first to have sexual intercourse 
with the woman. !.Iylly and myself were waiting in another 
room and drinking. After we all finished Meehan and the 
woman left the house. l,Iylly and nyself were getting. dressed. 
It was then that I found some money at the edge of the bed. 
I did not count it when I picked it up.As far as I know 
'.'.fyUy knew I picked up the money. We left the house and 
started back to camp. We met M.eehan a little later,;who 

· told us that he has to go back to get his dog-tags) At 
that time I divided up the money. Ea.ch one got about 
ninety dollars. I am sure that Mylly knew where I got the 
mon~y from. Meehan must have known too. Alittle while 
later Mylly and myself were arrested. Also 1leehan was ar­
rested later. I do not recall doing any damage to the 
house" (R. 17; Ex. 1). 
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Accused 1-fylly: 
'· 

."While being in Mondragone with my friends Moose and Meehan.,, 
on or about the 14th August,1945,we bought a bottle of Cog­
nac. We drank some of it,when we were approached by two 
Italian boys who asked us if we want a woman.They took us to 
a certain house. Y/e were not aware the tovm was off-limits. 
A woman opened the door. Meehan went in first. lloose and 
myself followed after a minute or so~The woman brought three 
glasses and we all had a drink. Later all of us had intercourse 
with her. I had several more drinks. The woman went outside 
and !·1Ieehan went vii th .her. I· started dressing myself, Hoose was 
also getting dressed but I did not wa.tch him very closely. 
After we left the house,on the way towards the beach, we stopped 
to talk· for a while.Lioose took out a bundle of money.rlhen I 
asked him, where he zot it from, he answered that he got it 
from the wonian•s house. He divided the money among myself, 
Heehan and lloose. Each one got about ninety. dollars. I do not 
remember doing any clarna0e to the house" (R. 17; Ex:. 2). 

f.9cused Meehan: 

"On or about Auf:,tUSt 14,19.45 ,Icame to the town of !.~ondrago~e 
with two of my friends ,Itoose and ?Jylly. It was about 1300 
hrs. We went to town and got a quart of Cognac.Tie drank some 
of it at a bar,not knowing that the town was off-limits. 
Then two pimps approached us and asked if we want a woman. 
They took us out to a house,of which I do not know the street 
nor the number. The two civilians Y.nocked on the door.A wcman 
opened the door and let us in.We sat dovm and drank the cognac. 
Ialso state that I was the first one to have intercourse with 
her.The others followed. She asked me.to follow· her outside. 
She made arrangements for me to sleep with her the whole night. 
I was gone about twenty minutes.·When I was going. back to the 
house I saw Moose and Mylly. We cut across the fi.eld and were 
headed for town. Moose said1let's go down and get a drink•. 
And I e.nswered:•I have no money•. He dragged' out a bundle of 
money and' said: 'Don't worry,I have money. We stopped. I 
coµld not figure out where he got so much money.Then he started 
splitting the money .three lvays. I got 93.50 dollars. Jiylly 
got the same amount. When I asked him where got the money I 
do not recall what he answered. We then got up and started 
for camp •. I went back to get my dog-tags as I remembered:that 
I left it there. I was later arrested by the military police , 
who already had my dog-taes. I remember that there was no . 
dam(a)ge done to the house while I was in it. We were all 
drunk. Hylly told me later that lloose was the one who took 
the money" (R. 18; Ex. 3) 

For the defense First Lieutenant Victor N. Nixon testified __ that he 
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was commanding officer of .Headquarters Battery, 88th Infantry Di vision 
Artillery, and first met accused on the 1norning of the trial. Accused 
v;ere transferred to his organization while in the stockade. He testified 
further that he had the service records of accused, which recorded no 
punishments under Article of War 104 or previous convictions by courts­
martial of any of accused. (R. 21, 22) 

Each accused elected to remain silent (R. 22). 
. .. ,. 

4. It thus appears from the evidence for the prosecution and.the 
pre-trial statements of accused that at the place and time allege

0

d 'ac­
cused l.Ieehan, j,[oose and !Iylly, who were on pass and had been drinking 
together, •1ent to the ho:ne of Francesca Di Girol3lllo. There, at about 1330 
hours, they had more c:rinks and 'each indul;ed in sexual intercourse vrith 
Francesca. Ul:?-:le in bed vd th accused, Francesca observed her wallet, in 
vihich she had .Ltalian money a.g;regating approximately 29 ,500 lire and tvm 
.'i.:.".lerican dollar bil1s, partiilly under the mattress. liot liking the be­
havior of one of accused, Francesca left the house of her own accord. 
J,Ieehan went w:i.th her, lea.vine Hoose and 1'.ylly acne in the house. Out­
side. the house, Ueehan and ~~rancesca agreed that the latter was to get 
rid of :.:oose and I.Tylly and spend the ni.::;ht Yri th Heehan. After 1'.eehan ar.d 
Francesca departed, I.:oose picked. up some r.ioney which he found at the 
edge of the bed. About 15 _ninutes after leavinc.;, Francesca re;turned to 
the house. She discovered that Moose and ';.iylly were not there, that the 
furniture was upset, the mattresz overturned and the money was gone. On 

· their journey back to their c2Pp, Hoose and Mylly met Meehan. :Moose 
divided the money among the three accused, each receiving appro:id.reately 
!\f90. Moose told Mylly that the money came from "the woman•s house". 
Meehan asked Moose where he obtained the money, but did not recall the 
latter's reply. About 1730·hours; military police, who had received a 
report of the incident, apprehended Moose and lrylly, whose clothing was 
disheveled and who appeared to have been drinking. Shortly thereafter 
Meehan, 1vho also appeared to have been drinking, was arrested after he had 
inquired about the other accused. Each accused was searched and had ap­
proximately $95 in his possession. Francesca identified some of the money 
at the military police station. · 

It ·is thus abillidantly clear from the evidence that while Moose and 
. Mylly were Blone in' Francesca's house, Moose took and carried away the kind 

and approximate amount of money belonging to Francesca vdthout her consent, 
as alleged. Although. the alleged value thereof·was not proved the court 
.was warranted in taking judicial notice that the value ·of approximately 
;29 ,5oo Italian lire is approximately $295, the· amount alleged, as establish­
ed by the Theater Commander, which is a matter of common and general know­
ledge in this Theater of Operations (MCM, 1928, par. 125; l1lTOUSA Circular 
No. 71, 8 May 1945, par. 4a(l)). As to accused Hoose, therefore, all of 
the elements of the offense charged were clearly established, and the 
court was justified in finding him guilty_ of larceny in violation of 
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Article of War 93. (I.:CM, 1928, par. l49g). 

As to accused ltylly, 1-_t is established by the evidence that he was 
present when the money was stolen. The circumstances proved also es­
tablish that while accused 1iylly and Moose were alone in the house the 
furniture was upset and the mattress overturned. Upon Francesca's return 
to her f1ouse her 29,500 lire were gone. A short time thereafter hlylly 
rec;~ived from Moose some money which the latter disclosed came from 
11 the woman's house 11 • Although Francesca was able to identify only "some" 
of the money found on all of accused, and that only by type, Mylly• s pre­
triaJ. statement· establishes sufficiently his possession of part of the 
property stolen. The admission of the three pre-trial statements was 
unrestricted. Nevertheless, each is competent only as against the accused 
making it, and recitals in Moose•s pre-trial statement attributing know- · 
ledge of the offense to Mylly or his participation therein are incompetent . 
as to the latter (MOU, 1928, par. 114c). The other evidence sufficiently 
establishes, however, the disruption of the house resultant in the larceey 
of money in circumstances under which the court could conclude knowledge 

·on the part of Mylly. Presence at the scene, the taking and asportation 
of the money, all of which afforded ample opportunity for },tylly• s partici­
pation, and receipt and possession of part of the money with admitted 
knowledge of its source, establish prima facie !eylly• s participation in 
the commission of the offense in concert with Moose. Mylly's version as 
to how he came into possession of part of the money stolen, as expressed 
in his pre.;.trial statement, however believabie was nevertheless for the 
consideration of the court. It was within its province to reject that 
version. The prim.a facie case against him was not rebutted by the ac­
cused, and accordingly the court was justified in concluding that ¥ylly 
at least/ aided and abetted Moose in the commission· of the larcecy~ . and 
properly found. him guilty of larceny, as charged (MGM, 1928, par. l49g). 

The· evidence establishes that accused Meehan was outside the house 
with Francesca, who left it on her own volition, at the time the money 
was larcenously taken· by Moose. The circumstances proved preclude any 
inference that Francesca was enticed or inveigled .by Meehan or either · . 
of the other accused to leave with Meehan so as to afford opportunity for· 
the larcecy pursuant to a preconcerted plan. There is no proof or basis. 
for inference that 11leehan had knowledge of Moose's intent to commit larcecy 
of Francesca's money, or that he participated in any way in the accomplish­
ment thereof. · Al though he later accepted a sum of money from Moose, at. 
that timw the offense charged was .fully consummated. Even if he was , ac-_ 
quainted "with'. the source, of the money he received from Uoose, which the 
competent evidence does not establish, his receipt thereof is not an of­
fense lesser included in that charged (CM 210619, Jewell, IX B.R. 298). 
Under the circumstances of this case, the Board of Review is of the opinion 
that the evidence is not legally sufficient to support.the findings of 
guilty as to accused Meehan (JJCM, 1928,par. l49g; CM 205564, flose et al, 

·VIII B.R. 197). . 

5. Although it was asserted in their pre-trial statements and there 
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was some testimony at the trial that accused Moose and Tzylly had been 
drinking, drunkenness was not relied upon as a defense at the trial, and 
there was no competent, adequate proof that either of accused were so in­
toxicated at the time of the commission of the offense that they could not· 
have entertained the intent requisite to larceny. The court was warranted 
in resolving this question of fact against: accused (UCM, 1928, pars. 126a, 
l49g). 

6. The charge sheet shows that accused Moose is 24 years of ar,e and 
was illducted 31 October 1942 and that accused I.iylly is 23 yt:lars of age and 
was inducted 5 October 1942. Accused ~.Jylly had no prior service. No 
prior service is shovm as to accused Moose. 

7. For the reasons stated the Board of Review is of the opl.Il.l.on 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentences as to accl!sed Moose and Hylly, but legally 
insufficient to support the findings of guilty and the sentence as to ac­
cused :Meehan, and that all rights, privileges and property of which accused 
Meehan has been deprived by virtue of the findings and sentence should 
be restored.-

t. , Judge Advocate. 

\-\~ ../. ~' Judge Advocate. 
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lll'O 7658 1st Im. 
Branch O.ttic• o.t The Judge Advocate General, MTOUSA, ·APO 512, u. s. Arrtry, 
.30 October 1945. 

TO: CoJllnanding neneral, !JI'OUSA, APO 512, U. S. Array. 

. There is transmitted heredth for yaur action under the fifth sub­
paragraph of Article of "\'Tar 5o?J- the record of. trial by general court.­
martial in the case of Sergeant Carl' E. Meehaii (.36 403 o66), Technician 
Fourth Grade Arne i1. Mylly (.36 ).+02 94.3), and Technician Fifth Grade 
William c. Moose (34 437 332), all'of Headquarters Battery, 88th Infantry 
Division Artillery, to::;ether with the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentences as to accused Mylly and Moose, and legally in­
sufficient to.support the findings of guilty and the sentence as to ac-. 
cused Meehan. I concur in the opinion of the Board of· Review and recom­
mend that the findings of guilty and the sentence herein as to accused 
Meehan only be vacated, and that all rights, :irivileges and property of 
which accused Meehan may haw been deprl-wed 'rq reason of such findings 
and sentence so vacated, l>e restored. There is inclosed herewith a form 
of action designed to carry th.ts recommendation into effect should it meet 

. with your approval. 

··rfiiCii&______ ····. ·- ~ 
Dlol l - Form o! action . 
Incl 2 - Record of ~rial 

~~J 
ELL:TOOD ·i'f. SAR.GOO w 
Colonel, J.A.o.n. 

Acting Assistant Judge Advocate ~eneral -·- -_..,.... ... ___ ,. _____ .. _.., _______ ,... __ .... ~--•w~ •• ,,.. ........... , -

·~·-·~·------.....--·-··- .. 
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