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WAR DEPARTLENT
EBrench Office of The Judge Advocate General (1)
’ with the
North Africen Theater of Operations

APO 534, Ue S. Army,
25 August 1911»30

Board of Review

NATO 470

UNITED STATES FIRST INFANTRY DIVISION

Ve Trial by GeCoMe, convened at .
Zeralde, Algeria, 2 July 1943.
Dishonorable discharge,.eonfinew
ment for ten yearse Disciplinary
Training Center Number 1, Oran,
Algeria, . ’

Privete HOWARD Re SEEGER '
(20707035), Headquarters
Company, _16th Infantrye.

L4 WA Wl AT W Sl

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates, !

le The record of trial in the case of the soldier nemed above
has been examined by the Board of Review,

2. Accused was tried upon the following,Charge and Specificae
tions : .

CHARGE: Violation of the 75th Article of Ware

Specifications In that Private Howard R. Seeger, Headquarters
~ Company, 16th Infantry, being present with his compeny

while it was engeged with the enemy, did, at or near El
Guettar, Tunisia, on or ebout April ), 1943, shamefully
abandon the seid company and seek safety in the rear and
failed to return to military control until be surrendere
ed himself at Algiers, Algeria, on or about April 16,
1943,

He pleaded not guilty to and was 4found guilty of the Charge and Specifica=

tion.. Evidence of one previous conviction of absence without leave wes
L/
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. CONFIDENTIAL

introduceds He was sentenced to dishonorable discharge, forfeiture of
all pey end allowances due or to beccme due and confinement at herd labor
for ten years. The reviewing euthority espproved the sentence, designated
the Disciplinery Treining Center Number 1, Oran, Algeria, a&s the place

of confinement end forwarded the record of trial for action under Article

of Wer 50 i‘o-

3¢ The evidence shows that from 1 April to } 4pril 1943, the 16th

~ Infentry was engeged with the enemy in the vicinity of El Guettar,
Tunisia (Re 7+11,13,19)e Both forwerd and rear commend posts of the

regiment were under a constant enemy shell fire and occasional air attacks
(Re 7,13,18,19), which caused constent damage to lines of commmication
(Re 8,18)e The accused was with the rear commend post assigned to the
wire section of the regimental Headquerters Company, with specific duties
.a8 "trouble shooter end switchboard operator® (R, 8)e On 2 or 3 Anril,
he reported back to his plece of duty after am uneuthorized absence end
was placed in arrest with instructions to report to his corporal fevery
héur on the hour® (R. 9)e le commenced to ergue with a noncommissioned
officer who -told accused to be quiet, Accused then remarked that he -
*would rather :do time in the guardhouse then do combat duty® (Re 10,19).
At ebout the seme time, he made substantially similar remarks (R. 14, 15.
19)e He had shirked his duties (Re 15) end hed esked for permanent
kitchen police duty (Re 21)s

Just prior to 4 April, all men of the co.psny had been on continuous
duty for elmost 36 hours (Re 13)e Accused's section had been required to
go out frequently to repair telephone lines damaged by enemy shell fire
(Re 748)e On the morning of L April, accused was found to be missing and,
as of thet day at 0900 hours, was entered on the morning report sbsent
without leave (Re 6,14} Exe 4)s He remasined absent until 15 April 1943,
when he surrendered at Algiers, Algeria, stating that he was "a straggler'

(R. 5,22, 23),

Kecused testified thet his first absence was occasioned by en effort
to find his beggege which had been left behind when the compeny had moved
forwerd to El Guetter (Re 16,17)s Upon his return, he was told to report
to his corporal *if I went anywhere®. He testified:

*That night I was put on the switchboard from mide
night to three in the morning. -After that I went on
the board, and the next morning I asked Sergeeant .
Alessendro about going to get some rations and he said -
to go get them, and efter a while, I left. That was
about ten thirty in the morning, and I started back to
the 1lst Q.M., which was ebout ten miles in the reer.
When I got to where they were I found they had moved
out, so I just kept on going until I got to Algiers,
and then I turned in to the Specisl Service Command,

I told them there that I was a straggler and wanted
to go back to my outfit for triele I stayed there

-2-
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for about three days end then they shipped a bunch
of us to the replacement pool in Constantine, . I
was told to stay with them until they caught up
with the Divisione. The next day they pulled out
for Oran, so I still stayed with them, and we
stopped right near Oran” (Re 17).

(3)

A witness for the defense testified that it was after accused was
found to be absent on 4 April, that the command post was bombed and
shelled (R. 21).

4e It is clearly shown by the evidence that while serving with his
orgenization, which was then actively engaged with the enemy, accused
absented himself without authority from his place of duty, went to the
rear and stayed there for a considerable period., His absence under the
circumstances, emounted to a shameful ebeandonment of his compeany end it
mist be inferred that in fact he sought sefety in the rear, as found
by the court. There is ample evidence to support the findings of guilty.

b5e The accused is twenty-cne years olde HKe enlisted in the United
States Army 28 August 1940, No prior service is shown,.

6e The court was legally constituted.. No errors injuriously
affecting the substential rights of accused were committed during the
triale For the reasons steted, the Board of Review is of the opinion
that the record of trial is legelly sufficient to support the findings
and sentences

,» Judge Advocates

» Judge Advocate,

/» G#i/van_qczaqrv~—J
(et » Judge Advocate..

-30
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. WAR IEPARTLENT
Branch Office of The Judge Advocate General
5 with the
North Africen Theater of Operations

(5)

APO 534, Ue Se Army,
2l September 1913,

Board of Review
NATO /91
UNITED STATES '36TH INFANTRY DIVISION

Trial by G.Cels, convened at
APO 36, Ue Se Army, 10 August

1943. -
Hard labor without confinement

'Vo‘ ) }
Private WILBUR T. MC CLUSKEY _
(38050338), Headquarters Company, '
3rd Battalion, lilst Infantry,.

of forty dollars ($40) per
‘.month for six months,

IOLDING by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocateg.

The record of trial in the case of the soldier named above, having
been examined in the Branch Office of The Judge Advocate General, NATOUSA,
and there found legally insufficient to support the findings.and sentence,
has been examined by the Board of Reviewe The Board of Review holds .
the record of trial legally sufficient to support the sentencee

J‘udge Advocate.

e J'udge Advocate.
: U'W-d-v-vv M Iudge Advocate.“

Brench Office. JAG, NAE‘OUSA. Board of Rsview, 21; September 1943.
TOs The. Assista.nt Judge Advocate General, NATOUSA.

\\ . For his iz_:i‘omation.

270376

i ' " Colonel, JeA«G.De

C ONﬁﬁmﬁﬁtof Review

for three months and forfeiture -
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(6) 2l September 1943
KATO 91 "
LENMORAITUN &

SUBJECT: Record of trial in the case of Private WILEUR T.
: ' LC CLUSKEY (38050338), 3rd Battalion Ieadquarters
Company, lilst Infantxy.

le In finding accused guilty of wropgfully taking and using the
autamobile, the court manifestly and quite properly concluded that the
facts and circumstances in the case did not establish the essential
element of specific intent characteristic of the crime of larceny.
So with respect to Charge I end its Specification, accused has been
convicted of an offense which, though analogous to that of 1arceny, is
more appropriate for a situation where a wrongful taking for a temporary
use is involved (Mil. Justice Bull. No. 13, lay 6,.1942). o

2. The evidence shows that during the afternoon of the day alleged
the accused had been in Rabat, in close companionship with a Private
George Fe Hampson. Both were of the same organization. They went
into severel bars end cafes where they drank rather heavily of wine,
resulting in their becoming noticeably drunk. At about 1900 hours
they were observed by a witness who testified o .

"When I saw him he and Private Hampson were walking.
away from mee They were both pretty drunk. An M.P.
said to put them on the trucke. We started off to,
the truck but McCluskey wanted to go back and talk
to the M. Pe licCluskey talked to the M.P. and the
M.P. was buttoning him up-~his shirt was unboitoned.
In the meantime Hampson came by in a car and told

+ MeCluskey to get in. He got in and that is all we
saw of them" (R, 10). ’

They were thereafter involved in an accident. A military policeman en
route to the scene of the wreck was stopped by an officer who had accused
and Hampson with him in a weapons carrier. The military policeman
examined the men and checked their "dog-tags®. He testified accused and-
his companion seemed %to be under the influence of liquor, that they

spoke incoherently and seemed dazed but were not very drunke Hampson
said, ‘"I stole the car so don't worry about anything else' (Re 9; Exe 1).“3/

3e While mere presence of accused at the time and place of the
camnission of a crime is insufficient to implicate him as an accessory
or principal therein, this obvicusly sensible view has no application
where accused by word or act takes some part in its commission and
from the circumstances shows him to be ‘a party by préconcert or

'CONFIDENTIAL.
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intent (Dige Op. JAG, 1912-40, sec. 452 (9) )e¢ Accused!s connection
with this offense was not merely that of presence.-.J and Hampson
were of the same organization and on the day specified, for a con=-
siderable period of time before Hampson appeared with the autamobile,
they had been closely associated together in Rabat, Hampson acquired
" possession of the vehicle while accused was on the sireet conversing
with a third person. As soon as it was driven up to the place where
he stood and Hampson gave the word, accused irmediately and unhesitating-
ly responded by entering the vehicle., It was thereupon driven awaye
These circumstances are not without significance. They are quite -
susceptible of an inference that the part he played was in further-
ance of a preconceived plans The fact of their c¢lose relationship is
at ‘once suggestive of a concurrent knowledge on the part of accused .
that. the autamobile had been wrongfully takens. 4s bearing upon his
good faith, accused rmst heve been at least aware of the extreme im=
probability of a legitimate acquisiftion of the automobile by his come
pahiion and it is further to be noted that the latter stated after the
accident, in the presence of accused and without indication of surprise
‘or denial of such knowledge on his part, that he had stolen the car.
"But irrespective of a concerted wrongful taking, the accused can be held
chargeable with knowingly and voluntarily uniting with BHampson in the
. wrongful use of the autamobile, 4s such, he was no less a principal,
Consistently with this principle.it has been held that even when ons
person joins in carrying off property under the belief that it belongs
to the other, but learns during the tremsaction that it was stolen by
" his campanion and remains and completes the removal, he 1s a joint:
principal in the larceny (Green v. State, 114 Gas 918, 41 S.E. 55;
cited in 36 C.Je 796)e The inference is justified that accused was
fully and campletely aware of the wrongfulness ‘of the use if not also
of the teking of the autdmobileo )

(7)

h. It is unnecessary to consider whether the allegations in each
of Specifications 1, 2 and 3 constitute a disorder cognizable by the .
96th Article of Ware ‘

‘
|

Se The Board of Review is of the opinion that the record’ of trial
is legally sufflcient to support the sentence. T

' Jﬁdée Aﬁfocate;

’ Judge Advocate._

Iudge Advocate,







Brench Office of The Judge Advocate General

with .the

(9)

North African Theater of Operetions

Board of Review
FATO 534

UNITED STATES
L -7.’ ‘

Sergeent FRANK T, BISHOP

(32189508), Technicien Fifth

Grade WILLARD (NMI) iwD

(34112094), Corporal ROBERT F.

DERR (32268645),Corporel JAMES

Ad. SOLUS (32328455), Private
First Class GEORGE (NMI) MOCRE

(34178194), Privates GEORGE (NMI)
DRUMMOND (34122891), GARING B,

MAYO (35434114), HEREERT (NMI)

WRIGHT (3292241), ARCHIE (NMI)

BROWMN (34133384), and Private

First Class GRANT (NMI) TURPIN,
JR. (1401528}), all of Compeny D,

208th Quartermaster Battaliom

(General Service); Staff Sergeent

ANDREW (NMI) HELM (32112228),
Sergeant JACOB N. BONAPARTE

(32085217), Private First Class

ALEXTS M, WAPLES (32071729),
Privates ALLEN F. BARNWELL

(32188218), end HARVEY S. CAMMILE,
JR. (33319767), all of Company 4,

2)12nd Quartermaster Battalion
(Service)

el A A " W s e A A e S A A M M A Ml e N A s S A S S e N N S

APO 534, U, S, Army,
28 October 1943, '

MEDITERRANEAN BASE SECTION

Triel by G.C.M., ecnvened at
Oran, Algeries, 19 July 1943. .
Bishop and Helm, dishomorable
discharge and confinement for
twonty-five yeers,

Todd, Derr, Solus, Brown,
Weples, Barnwell end Cemmile,
dishonoreble diseharge and
eonfinement for twenty years,
Moore, Mayo, Wright and Turpin,
dishonorable discharge and
confinement for fifteen yeers.
Drummond, dishonorable dis-
charge and conrinement ror
five years.

Bonapertae, not guilty.

United States Disciplinary
Barracks, Fort Leavenworth,
Kanses.

Mbythemm@m

Holmgren, Ide end Simpson, Judge ddvocates.

1.

The roecord of trial in the ¢ase of the loldiers named above

hag been examined by the Board of Review.



(10)
2, Accused were tried Jointly upon the following Charge and
Specifications: ' ‘

CEARGE: Violatiom of the 96th Articje of War.

Specification: In {that Sergeant Fremk T. Bishop, Techmicien
S5th Grede Willard (NMI) Todd, Corporsl Robert F. Derr,
Corporal Jemes A. Solus, Private first cless George (NMI)
Moore, Private George (Ni{I) Drummond, Private Gering B,
Mayo, Private Herbert (NMI) Wright, Private Archie (NMI) Browm,
Private first class Grent Turpin, Jr., all of Company D, 208th
Quartermaster Battalion (GS), and Steff Sergeant Andrew (NMI)
Helm, Sergeant Jacob N. Boneperte, Private first class Alexis
M. ¥Waples, Private Allen I, Barnwell, Privete Harvey 8,
Cammile, Jr., all of Compeny 4, 242nd Quartermaster Battalion
(Service), acting jointly end in pursuence of a common intemt,
aid, at or near Perregamx, Algeria, on or about 15 May 1943,
wrongfully canspire to commit a riot, in that they did thea
and there wrongfully and unlawfully assemble and wrongfully
plan to enter the town of Perregaux, Algerias, on or about
15 May 1943, together with other soldiers whose nemes &ere
unknewn, and there wrongfully assault the Military Police
in a violent and turbulent memner, by force and erms, with
the intent to assist one enother ageinst amyone who should
oppose them in the execution of the said plan, to the dis-
turbance of the said Military Police and to the terror and
disturbence of the inhabitants thereof.

Each acoused pleaded not guilty to the Charge end Specification.
Bonaparte wes found not guilty and all other accused were found guilty
of the Charge end Specification. No evidence of previous convicticus
" was introduced except as to Drummond, Wright, Turpin, each of wham was
shown to have been convicted once by sumery court-martial for violatiom
of Article of War 61, and Browm, convicted twice by summary court-martial
for violation of Article of War 61. Each was sentenced to dishonorable
discharge, forfeiture of all pay and allowences due or to become due, and
eonfinement at hard lebor, Biashop and Helm for twenty-five years, Todd,
Derr, Solus, Drummond, Erown, Weples, Bernwell and Cermmile for twenty
yoers, and Moore, Mayo, Wright and Turpin for fifteen years. 4s to
Drumcnd, the reviewing amthority spproved only so much of the sentence
as provided foar dishonorable discharge, forfeiture of all pey and allow-
ances due or to become due, and confinement et herd labor for five years.
4ds %o each of the other accused sentenced, the reviewing suthority
epproved the sentence, designated the United States Disciplinary Barracks,
Yort leavenworth, Xansas as the place of confinement and forwarded the
record of trial for action under Article of War 50%.

3+ The competent evidence relating to the transaction in generel is
summarizsd as followss

Edcl; accused wes either a member of Company A of the 2424 Querter-

-2-’
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master Battalion or Company D of the 208th Quartermaster Battalion. These
companies occupied a bivouac area about a mile from the center of the
towmn of Perregaux, Algeria (R. 12 113,15, 16; Ex. A).

' Sometime during the afternoon of 15 May 1943, ome Oliver Garvin,

First Sergeent of Company A, 2424 Quartermaster Battalion, was arrested
with some other soldiers by militery police in Perregeux end held at
the militery police headquerters in that town. At about 1830 hours,
First Lieutenent Charles E., Bischof, Jr., the commending officer of Compeny
4, together with Second Lieutenent William L. Menring, elso of that compeny,
went to Perregaux for the purpose of returning Garvin, the sergeent, to
the bivouec area (R. 6,7,14,80). Gervin was described as having a slight
cut on his head, a bruised swollen lip end being "very definitely under
the influence of liquor® (R. 7,14). As they left, Gervin turned to a ser-
geent of the militery police and in effect said, *Well, I em not forgetting
about this. We will meet again” (R. 11;.15). Gaervin was returned to camp
at about 1945 hours (R. 7,16). . '

News of Gervin's arrest had elready spread to the soldiers in the
bivouac area when Lieutement Bischof deperted for Perregeux and while he
was in town an unsuccessful attempt was made by twenty-five or thirty
excited soldiers in the area to secure smmunition from the supply temt
(R. 16,31,32,64). Thwarted in this effort, accused Helm, cns of the group,
advised them to.keep quiet end get the ammmition later (R. 65,66).
Accused Barnwell and Waples were also in the group (R. 64) and Ceammile wes
in the immediate vioinity of the tent (R. 32). Second Lieutenant Byren S.
Peterson, of Company D, who had stopped them from getting the ammmitiom,
testified that, at about 1830 hours, Cammile approached end

°t0ld me that the boys in ecamp were very excited about the
-treatment that the First Sergeant had received in tomn, and
be told me that there was talk that they were going to go
in towmn that evening. When he t0ld me that I went down to
the supply tent where there was quite a group of soldiers
talking, I asked them what the trouble was® (R. 30).

He testified that they continued talking about the sergeant and that the
concensus of the group wes that *if no other action would be teken that
they would have to do it themselves® (R, 30,39).

When lieutenent Bischof returned from town with Sergeant Gervis,
meny soldiers, including practically all the accused, were gathered around
the orderly room of Company A (R. 7). After Gervin and the other priscmers
were placed in arrest in querters (R. 8,16), Lieutenant Bisehof, to abate
the excitement and enswer questions e&s to what he *was going to do about
the First Sergeant being beaten up by the MP's’ (R. 8). talked to the growp
for more than &n hour. He testified: - -

*I told them that there would be & proper investigation of

.the whole metter in the morning amd that ection would be
teken, I didn't know exsetly what then, beceuse I didn't

-3-
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(12) .
have the full story, and they begen telling me & lot of
stories sbout how they had been mistreated in the towm of
Ferregeux by those MP's, such as chasing them out of bars
end chesing them eway.from French people. 4 few of them
were a little excited end running off at the mouth and I
gave quite a lengthy speech then, telling them all that.I
would s2ee that Colonel Sedgwick knew sbout the conditions
end thet he would interview the commanding officer of the
MP's to see that proper action would be taken and that they
would be allowed their proper liberties in town" (R. 8).

Personal complaints and grievences were voiced, including one of eccused
Yeples, who told &s meny &8 would listen to him that some weeks before
he had been hit over the head by the militery police (R. 8,16,17,18,24),

Lieutensnt Menring, who had talked with some of the soldiers (R. 18),
testiﬁ.edx . .

*They complained thet the MP's, for example, would stop them
.end agk them for their pmsses, and then let them proceed a
half a bleck or a block up the street and stop them esgain
end ask them to see their passes. They would be with Freach
girls when the M*s would come up end tell them to go on away

- snd go beok to caup., Others complained that they had been at
French homes and as they epproeched the door to go in the MP's
had coms up to them and said to the French *Negro no good', .
end told the boys to go baek to camp. Private ¥Waples about
three weeks previous to this time hed become intoxiceted in
town -- at least, I believe he was under the influence of
liquoz'n-- ar)xd was arrested by the MP's. He resisted arrest
- ' ° 17 * : -

Weples had told witness that hs had resisted arrest (R. 17) &nd that ®he
knew who it was and he would look him up when they got deck to the
States., The MP woulda't have his gun then. It would Ye just men to men
end the best men would. walk awey® (R, 18),

Lieutenant Bischof, in concluding his talk to the men, told them to
let the matter rest until morning snd ordered them to their temts (R. 8,
19). .Shortly thereafter lieutenant Menring stopped and talked with Eelm
who stated "that the men seemed to be entirely satisfied about Lieutenant
?:I.sehog going in to see the Colonel end they had retwrned to their tente®
R. 19 'y * . -

Instead of going to their tents & number of the soldiers, including
Todd, Bishop, Solus, Turpin, Brown and Derr, congregated at "about 9:30
“or a little later® in the vicinity of the recreation tent, Thers they
talked about going into town to ®see the MP*s® (R. 19,50,51,57,58,73);
Bighop being heard to say, "Let's go up town and shoot up the Mp's® .
(R. 72,76) and, with-others,.that they "were going to kill up the MP's®

-4~
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(R. 78). EHelm was heard té say to emother group that ®when they got the
smzunition he would go to town and teke cover...spread.out® (R. 66)., 4t
about 2200 hours a group of soldiers, including Helm, Waples, Bernwell and
Carmile, sntered tke supply teat, foreibly subdued the guard and made off
with a case of ewmunition (R. 40,41,68,69,82,87)., 4t or sbout this seme
time, Prown also went to a truck mounted with a ,30 celiber machine gun
end took some emmumnition "out of the belt" which he later distributed (R. 73, -
75+79)s It was planned that everyone wes to have ammmitiocn (R, 78) for
use ageinst the military police in Perregaux (R. 33,64). Soms emmmition
was distridbuted in or near the latrine (R, 28,73). Bishop was present
when ammmnition was being distributed (R, 78). Drummond received smmuni-
tion (R. 28) and ¥right was givea four rounds from 'a fellow from the 2h2nd
Q'H.' (Ex. E.F),

All the scldiers were ermed with rifles (R. 51,52,739). Bishop ied a
group from the bivouec area to Perregaux (R. 73), which wes entered fram
different directioms (R. $52,63,74). Todd (R. 50,51), Derr (R. 73), Sclus
(R. 78), ¥oore (R, 110), Prummond (Ex. 4; R. 12,21,23), Mayo (Ex. G,H;

R. 107), ¥right (R. B), Brown (R. 76) end Turpin (R. 55, 56,62) weat to
Perregaux. PBrown was with Bishop (R. 74,76). Militery police testified,
by stipulation, that in Perreganx they epprehended three scldiers, two of
whom were Todd and Drummnd. These soldiers hsd told the militery police
they were in tom to see about their first sergeesnt baving beea beaten.
About six shots were fired at the military police, lefore Drummond, at the
request end werning of the military police, shouted to the soldiers to stop
2iring (R, 94,95; Exs. B,C,D). Drummond, taken to the military police
station, was later turned over to en officer of his company (R. 94).
Turpin (R. 55), Todd (R. 55), ¥eye (R. 20), Wright (R. 20; Bxs. E,F), Erom
(R. 75) and Bolus (R. 75) were seen armed with rifles returning to camp
after the soldiers had been in town,

The following ere evidential facts concerning each accused:
BARNWELL

Accuged was smong those, including Waples and Cammile, who made the
first attempt at about 1830 hours to get emmiticn from the supply room
(R. 32,63). He was recognized as cne of the soldiers who emtered the
supply tent (R, 68,82,87), After 2200 hours he wes seen with a tommy-gun
whieh was taken eway from him (R. 83,84). He had no emmmition at the
time (R, 136) and wes not suthorized to have this weapea (R. 137).

~ BISHOP

Accused was seen about 2130 hours standing with ether seldiers,
including Todd, Solus, Turpin and Derr, talking about "going in tewn?® :
bestuse of the incident "between the First Sergeent amd the MP*s® (R. 50,
51,57.58)s 4t about 2200 hours he wes heard to say to a group. of seldiers
Iet's go up.town and shoot up the MP's, either or they would be doing some-
thing to wa® (R. 72.76). He was present when ammmition was distributed
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to the group (R. 78) end was heerd to say, with others, "we're going to~
kill up the MP*s® (R, 78). 4ccused had a rifle and led a group from the
bivouac area to the town (R, 73). Shots were fired while accused, Brown
and others went past a warehouse (R. 74).

EROWN

Accused was with the group of soldiers in cemp at about 2200 hours
when Bishop said, "Let's go to town and shoot up the MP's* (Re 72,73)«
Accused went to a truck mounted with a ,30 caliber machine gun and got
some ammnition "out of the belt®. He was observed handing out ammmunition
(Re 73,75,79). He went to town with Bishop and about six other soldiers
(R. 74.,76). After having heard shots in town, accused returned to cemp
with Solus and others (R. 75,77,78). ‘ -

CAMNILE

At about 1830 hours, accused told cne of the company officers that the
men were very excited about the treatment the first sergeent had received
in town and that there was talk of going into town that evening, "with
the intention of meeting the MP's®, Accused was present when the. lieu-
tenant spoke to the group of soldiers (R. 30). 4Accused was also in the
"impediate vicinity® of the supply tent when an effort was made to get
emmmition (R. 32).. He was recognized as one of the soldiers, including
Helm, Barnwell and Waples, who subsequently entered the supply tent end
made off with a case of ammmition (R. 82,87). ;

DERR

Accused was in the group with Bishop, Todd, Solus, Turpin and others
talking ebout going into tomn *to see the MP's* (R. 50,51,57). Later that
evening acecused was seen "going up towmn® with his rifle (R. 73).

DRMMMOND

Accused made a sworn written statement before trizl which was re-
ceived in evidence, He stated that at about 2200 hours, 15 May 1943,
he was with a group of soldiers in the latrine. He wes drunk and so were
many of the others. They were talking about going into town end
finding out why one of their sergeants had been beaten, Some one asied
*Do we want some ammmition to go into town with us®, Accused answered
*Yes®, took a ¢lip of eammmition and went to his tent and leid down. In
the meantime the other fellows had already sterted for tom. *The vino
sterted telling me to go to tomn®. He took his rifle, walked across
the field over the railroed tracks and on to the road., A French soldier
told him that a number of soldiers had just pessed. 4coused went on
end caught up with the other soldiers. He went to the Vox Theatre. One
soldier went into the theatre ®"to see if any M.P.'s were about®. Ee
end another soldier *met two M.P.'s® who ordered them to put up their
gms and "we told them some cne hed beaten up the 1at Sgt and wanted to
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£ind who did it end why they beat him up®., Accused admitted in this
statement that they ceme to town to scere the "M.P.'sf, While talking
with these two militery policemen, someone in the next block started.
shooting at them., A4ccused ren into a doorwey with them end after %a
couple shots the LP's told me to tell the men to stop firing®. A4Accused
*hollered for them to stop and they did stop*. 4Accused further stated
that the "MP's told me if I escorted them back to their bivouac area they
would let me go. I did this and they gave me back my rifle and let me go®
(Ex. B,C,D; B, 106)., Llater while accused was walking down the street two.
other military policemen stopped him end took him to the station. At about
2300 hours he was returned to camp by one of his company officers (R. 12,
21,23). (See paragraph 6 herein).

HELM

Accused was present (R, 22,81) when Lieutenant Bischof talked to
the men and afterwerds, at about 2145 hours, told Lieutenent Manring
that "the men seemed to be entirely satisfied about Lieutemant Bischof
going in to see the Colonel and that they hed returned to their tents®
(R. 19). Thereafter accused, with Waples and other soldiers gathered in
front of Sergeent Bonaparte's tent, where accused was heard to sey, *Let's -
go domn town., Let's get some emmmition and let's go to tom" (R. 82,93).
He also said "we would just go up there and break this stuff up® (R, 65).
When the first ettempt to get emmmition hed failed, accused said *Wait
wntil later to get the ammmition® (R. 65), and "Let's keep quiet® (R, 66).
Accused also stated that *when they got the emmmition he would go to
town end take cover---spread ocut® (R, 66). Accused with other soldiers,
including Barnwell, Weples and Cammile, went to the supply tent when the
emmmnition was taken (R. 87). 4Accused and Barnwell each had a tommy gun
(R. 83,84). When the soldier in charge set ocut to report the loss, accused
told him not to wake the lieutenant (R, 67,69,70). 4ccused importuned ‘
ene soldier about going to town and asked him if he was afraid (R. 88).
Accused offered one soldier some emmumition (R, 67).
MAYO

Accused, after being advised of his rights (R. 107), made a written
statement to the investigating officer., He stated that about 2130 hours
on 15 May 1943, he heard soldiers telking near his tent about going into
tomn with rifles "to scare the MP's"., 4ccused got his rifle and welked
alongside the railroad track towerds the bridge. Before arriving at the
bridge he was given a .30 caliber "bullet® by ®a fellow from the 242nd Q.M.*
Then accompenied by others he went into town. -He stopped st a corner neer .
a pieture house and heard *somemne shoot,..behind me further up Rue Verdun®, .
Ho then started back towards camp end joined other soldiers on the way,
One of them shot up into the esir., Accused told him to stop but he shot
egain (Ex., G.H; R, 107). Other evidence showed that at about 2215 hours
an officer going towards towmn met accused and Wright on the tridge as they
were returning to camp. They were dressed in fatigues and each carried a
rifle, Accused did not have identification tegs on him and gave his
pname gs "Jemes Smith® (R. 20,21,22).
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MOORE - -

Accused stated to the investigating officer that he was in the
vicinity ef the *truck® from which the ammunition was stolen, went with
others to a sergsant's.tent where it was distributed end then went to
town with others im the compeny (R. 108,109,110). He stated that their
plan was to "go down town end get even with the militery police for
wrongs the militery police had done them® (R. 110).

SOLUS

Adceused was in the group with Bishop, Todd, Turpin, Derr and others,
telkipg about going into town "to see the MP's® (R. 50,57). 4ccused end
all the other soldiers had their rifles end emmmition with them (R. 51,
73,78). He joined soms soldiers "about a querter of a mile® from the
warehouse where he still hed his rifle (R, 78). He returned to cemp in
eompeny with Archie Brown end twe or three other soldiers (R. 75).

4
i

TODD , \

. Aceuped was ecorporal or acting sergeant of the gusrd on the night in
questin (R, 48,49) and wes present when the Compeny Commender of Compeny
D, 208th Quartermaster Battalion, talked to a group "of approximately twenty-
five ar thirty® men (R. 26,29). A4t "ebout 9:30 or a.little later® accused
was in a group-of soldiers, inecluding Bishop, Solus, Turpin end Derr, who
wore standing near the recreation temt talking edout going into towm "to
see the M s® (R, 50,51), Accused had his rifle end went to Perregaux
with the group (R. 50,51). One witness sew accused with Turpin on their way
back to camp after some shots were heard (R. 55,62). Accused told this
witness thet *Drummond had been caught by the MP*s® (R. 55,62).

TURPIN

dccused wes seen in camp around 2130 hours om 15 Mey 1943, standing
with several other soldiexrs, including Bishop, Todd, SBolus and Derr, who
were talking about going into towm "to seé the MP's...on account of the
ineideat thet happened up town that.evening® (R. 50,51,53). 4ll, including
accused, had their rifles (R, 51,53). After the shots were fired in town,
accased and Todd returned to camp (R. 59.56,62). ' .

WAPLES

dccused was present in the oompeny area when the men were discussing
their grievences sgeinst the *MP's* (R. 17,22,30). He adled a personsl
complaint of en incident that.happened some three weeks before when, as
stated, he had been hit over the head with a elud by the *"MP's®, He told
this story "to as many men as would get around to listen®...fat least
twvelve men must bave heard him® (R, 17,2;). Ee "seemed to be of the.
opinion that they should beat up. the MP*s? (R, 13). Accused was proseant
when the soldiers, including Eelm were talking about goisg to town (R. 99)¢

He was in the group of soldiers who first went to the supply teat to get -
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ermunition (R, 64) and was .with the group when Helm said "Wait until
later to get the emmmition”" (R. 65). He end two other soldiers later
carried & box of emmnition out of the supply tent (R, 69). 4ccused hed
a rifle before they went into the supply teat (R. 83).

Two defense witnesses testified that they were in his tent when the
shooting tock place end that Waples was in bed et the time (R, 120,121,
123,125,128).

WRIGET

At about 2215 hours en officer going toward Perregeux saw accused
with a soldier who later proved to be Mayo--on the bridge, returning to
cemp. Accused was dressed in his fatigues snd hed no identification tag.
He carried & rifle, Witness testified that "they told me that they were
returning from guerd duty in the***railwsy yerds" (R. 20,21,22,23).
Another officer later testified that neither hed.been detailed as a guard
thet night (R, 26), The first witness further testified that some shots
were heard sbout five minutes after he had left accused at the bridge,
The following morning en examination of accused's rifle showed that it
bed been fired. His ccommending officer testified thet in telking with
accused that morning about the previous night the latter "stated he had
also been issued emmunition and related to me that he went into town
more or less in back of the rest, thet he hed gotten & late start and ran
into these fellows on reaching the edge of Perregeux® (R. 28).

Accused algned & sworn statement which was received in evidence,
He stated that on 15 May 1943, he worked until about 2100 hours, and before
sterting beck to camp "begen drinking pretty heavy'. About a querter of
a mile from ceamp he met a soldier who told him that "the boys***were in
town end were going to straighten out things with the MP's on account of
them beating up the First sergeant thet afternoon. He said the men were in
town with rifles end emmumition®. He stated that, "The MP's had been picke
ing on us by not allowing us to go into certain places”., 4ccused reached
cemp at about 2230 hours. He picked up his rifle and sterted for town.
On the way he met "a fellow from the 242nd Q.M." who geve him four rounds
of ammunition. &4ccused proceeded towerds town end got as fer as "the
fork in the roads®, when he met four soldiers who were returning from
town. They t0ld accused there was "nothing to it that I might as well go
back®, On his way back to camp accused fired his rifle into tke eir
twice. 4An officer approached eand asked who fired the shota. 4ccused
told him he did not know. 4Accused returned to camp and went to bed (Ex.
BE,F; R, 106,107). (See paragraph 6 herein).

Defense introduced testimony that Waples was in his tent the night
the shots were fired; that he was in bed after lLieutenent Bischof made his
talk to the men end thet when seen he was undressed (R, 113,120,121,128),

Lieutenent Bischof, called as a defense witness'. testified that he hed .
given Helm instructions to circulate among the men to help keep the men
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quiet and to see that the men stayed in their tents (R. 133). He also
testified that efter talking to the men he went into his tent &nd did not .
see this asccused until after the ammmition hed been stolen (R. 134).

None of the asccused who was found guilty testified as a defense
witness or mede an unsworn statement (See peragraph 6 herein). '

L. The Specification charges the accused with conspiring to commit
a riot by unlawfully assembling end planning to enter the town of Perre- "
geux end there violently end turbulently to assault the military police, to
the disturbence of the militery police end to the terror and disturbence
of the inhabitants of that town., The sllegations are thus descriptive
of the contemplated offense (AW 89; Appendix 4, p. 248), under the defi-
nition thet:

*A riot is a tumltuous disturbance of the peace by three

or more persons assembled together of their own authority,
with the intent mtually to assist one emnother sgainst enyone
who shall oppose them in the executicn of some enterprise of
a private nature, and who afterwards actuelly execute the
seme in & violent end turbulent memner, to the terror of the
people, whether the act intended was of itself lewful or
unlewful., (McClein, Crim. Law.)® (MCM, 1928, par. 147c)e

The alleged acts of accused also signify & concerted design to
*neutralize for the time being® military authority as represented by
the military police. In that respect their acts were imputably mutinous
(Dig. Op. JAG, 1912-40, sec. 424). But the charge mare eppropriately -
imports a purpose to vent resentment at the military police for personal
grievences and accordingly to further an enterprise of a private nature
rather then one of impinging upon military euthority (Whartem's Crim.
Law. SeCe 1860; 5h Cedo 829)0 ’

The cherge as drawn is technically ome of conspiracy with no overt
act expressly alleged as such. While under the common law this is not .
required, the absence of such an allegstion would be fatal if the offense
were to be considered as laid under Section 37, of the Criminal Code (35
Stat. 1096; 18 U.S.C.4. 88; Dig. Op. JAG, 1912-40, sec. 454 (23)). Since
the offense of riot involves the execution of an express or implied agree-
ment among three or more persons to commit en assault or battery or a
breach of the peace, it consequently possesses some of the essential
elements of criminal conspiracy (Wherton's Crim. Law, sec., 1860; 54 C.J.
830). So at common law, we find a conspirecy to commit a riot as felling
within a limited class of indicteble conspiracies described as ®confeder=~
acies which, from the mode of their operations, exhibit the features,..of
aggrogation of violence likely to overbear individual resistance and to
produce public terror®. The exhibition of violence is not by one person,
but by three or more, &and hence indictability is said to be produced by
*a cooperation in epplication of force eonstituting en attempt at riot®
(Wharton's Crim. Law, secs. 1603,1629).

- 10 -
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A reputeble suthority, while recognizing the existence of precedents
for conspiracies to commit riots, writes it is open to doubt whether
rioters themselves cen be properly indicted for conspirecy (Wharton's
Crim, Law, 12th Ed., sec. 1620), This is beceause the offense of riot,
for the commission of which the alleged conspiracy is formed, necessarily
involves as elements of the offense, concert and plurality of agents.

It is therefore contended that they cannot be indicted for agreeing or
plenning to do that which in itself requires their concerted action.
Consistently with this view is a decision that a charge of conspiracy will
not lie &3 to crimes that cannot be committed except by cancerted acticm
of at least two persons and of such a nature that the immediate effect

of their consummation reaches only the participants, so that conspiracy
to commit them is in such close connection with the objective offense as
to be inseparable therefrom (Curtis v. U. S. (C.C.A. Colo. 1933) 67 F.
(24) 943; cited in 18 U.S.C.A. 88, note 41). But notwithstending the
persuasive validity of these principles, while envisioning these accused
as the exclusive participants in the prospective riot, it is unnecessery
for this Board, with the view hereinafter adopted as to the nature of the
offense, to express &an opinion as to the aeppropriateness of a charge of
conspiracy in this instance. It may be noticed incidentally that while
the Specification might be considered as charging a conspiracy to commit
en assault and battery, an obviously indictable offense, it is epparent
that such an offense was not contemplated by the pleedings.

Neither should the Specification be regerded as appropriate for an
attempt to cormit the crime of riot, despite the rule that whatever crime
is punisheble in consummation is punishable as en attempt (Wharton's Crim.
Lew, 12th Ed., sec. 1603). ¥hile comspiracies to commit crimes are
enalogous to attempts, they are nevertheless subject in general to the
legel limitations regearding the latter (Wharton's Crim. Law, 12tk Ed.,
sec. 1607). To exclude such an offense from consideration here, mention
need only be made to the absence of essential allegatioms in the Speci-
ficetion to charge an aettempt. It may be observed that allegations
appropriate for the offense of rout would more neerly approximate en
attempt to commit a riot (Whartan's Crim, Lew, 12th Ed., sec. 1859, see
note 9).

The Specificetion however involves and sufficiently charges an
offense that is included in that of riot. As a compound offense, it
includes as lesser offenses those of unlawful assembly end rout. It has
been aptly expressed thats

. "if three or more persons meet together for the purpose
of beating enother who lives & mile off, there is an
unlawful assembly. While they are on the road to '
carry out the purpose, there is a rout, Where they
make the atteck and beat him, there is a riot® (Clerk
Elem. L. pe 119; cited 54 C.J. 829, note 10).

This illustration of the distinetions definitely and éppropriately brings
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the sllegations of the Specificetion within the categcry of whet is known
as sn unlawful assembly, which et common law is:

*an essembly of three or more persons: (1) With intent

to commit & crime by open force; (2) with intent to carry
out & common purpose, lawful or umlawful, in such a :
menner as to give firm and courageous persons in the
neighborhood of such assembly ressonable grounds to &ap-
prehend a breach of the peace in consequence of it®

(66 C.3. 37).

The essence of this offense is the intent with which the persons
assemble, as

*Wherever the inteni: or purpose of the meeting is such
.as, if cerried into effect, would make the perticipators
rioters, it is en unlawful assembly® (66 C.J. 39).

The fect that the unlewful assembly consisted of soldiers and
occurred in a bivouac area is no less within the condemmatory provisions
of laew than the offense of riot, which is referred to in the 89th Article
of Wer as follows:

*All persons subject to militery law ere to behave them-
.selves orderly in...camp...end any person subject to
military lew who commits...riot, shell be punished as
a court-martial may direct.®

A riot cen be a riot even though the rioters ere soldiers and it takes
place in a military camp (Pitchers v. Surrey County, 39 T.L.R. 7; cited
54 CoJ. 830, note 25) and eny phase of an offense of that character is
obviously within the condemation of militery lew as constituting acts

prejudicial to good order end military discipline within the purview of
Article of War 96.

To constitute the offense of wnlawful assembly, no overt act is .
necessary and all who join, give countenance or support to it are eriminally
responsible for the acts of their associates (66 C.J. 39, 41, note 54).

No formel or express sgreement need be proved to esteblish the unlawful
purpose of such en assemblage, It may be inferred from all the facts
end circumstences in the case (66 C.J. 12, note 66). In eny event the
assembly end plen here charged were of a nature directly and palpebly
to disrupt militery order and prejudice militery discipline, and were
therefore properly cheargeahle under Article of Wer 96,

5. 1t appears from the evidence that on the dsy alleged soldiers
of the two companies bivouacked together neer Perregeux, Algeris, beceme
excited and resentful over the arrest in town that dey by military police
of the first sergeant of one of the companies., The resson for the
sergeent's errest is not disclosed, but it is shown that when seen by
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his commending officer at the military police headquarters the sergeant

was definitely under the influence of liquor. The rews of his arrest had
repidly spread to the soldiers in the bivouec area resulting in an immediate
and intense outburst of feeling egainst the militery police. They voiced
personel grievances end charges of diseriminetion end simultepeously ex-
pressed a definitely formed purpose to go into Perregaux and assault the
militery police. In fect, early in the excitement an attempt was mede by
some of the soldiers to get ammmition from the supply tent. Nomenterily
thwarted, they decided to meke spnother effort later. Upon his return to
cemp with the sergeent, the commending officer of one of the companies,

in order to ebate the excitement, talked to the soldiers for over &n hour.
He promised them that he would take up the entire matter of their grievances
the following morning end ordered them to their tents.

Insteed of repairing to their tents, a group of the soldiers assem-
bled at a plece within the bivouac area where they resumed their telk end
plans ebout going to Perregeaux and there violently asseult the militery
police, ZExpressions such as shooting and killing the military police
were heerd end everyone was to bave a rifle and emmmition, Shortly
thereafter a number of soldiers went to the supply tent where they overe
powered the gusrd and made away with a case of emmumition. This was
thereupon distributed emong certain of the soldiers who, armed with rifles,
proceeded to Perregaux. In groups, they approached the tomn from different
directions end when inside, shots were fired at the militery police., 4fter
three of the soldiers had been arrested by the military police the other
soldiers dispersed end mede their way back to camp.

In these progressive stages as portreyed by the acts of the soldiers,
demonstrating the commission of rout end riot as well as the lesser
offense of unlewful assembly, the evidence cleerly implicetes each of the
accused in varying connections, It shows that accused Bernwell, Cemmile
end Weples made the initisl attempt-to secure enmmition; that Bishop,
Brown, Derr, Solus and Todd were smong those who later that evening
assembled and plenned to meke e violent essault upon the military police;
thet Barnwell, Cemmile, Helm and Waples were among those who foreibly
restreined the guerd while a case of emmunition was teken from the supply
tent; and that accused Bishop, Brown, Drummond, Derr, Mayo, Moore, Solus,
Todd, Turpin and Wright, all armed with rifles end emmmition, went to
Perregaux.

Each of the accused appears thus to have actually perticipated in
the common enterprise., In eech instance his criminal respmsibility is
fixed by the showing thet he either wes a pexrty to or geve countenance
end support to the unlawful essembly., The fact that the evidence shows
perticipation in some later stage of the activities, justifies the in-
ference that he was &lso a perty to the initial assembly and bed fully
concurred in the general riotous plan., The conclusion is inescepable
that their ect of essembling in the bivouac area and there concertedly
DPlanning & violent and tumultuous asssult upon the military police was
menifestly unlawful end cennot tut be condermed as constituting a palpable
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disorder impinging directly upon good order end military discipline
within the meening of the 96th Article of War.

6, The record of triel shows that during the course of the presen-
tation of evidence by the prosecution, without mreliminery explanation
for such action, thet "The prosecution cells as its next witness the
accused, Privete Wright* (R. 95). Wright was then advised as to his rights
under Article of Wer 2 end wes sworn after stating to the president of
the court, in response to a question by that officer, that he understood
its meaning., Defense counsel thereupon interjected that he had previously
informed Wright es to his rights end had recommended to him that he not
testify., The trial judge edvocate moved these remarks be stricken from
the record &s "incompetent, irrelevent and immeteriel® end commented that
*the choice of testifying or remeining silent and claiming the privileges
rests solely with the witness®., The court struck out that part of the
remerks of defense. coungel as related to his advice to Wright not to testify,
whereupon defemse counsel stated for the record that he haed "made his
recommendation to the witness before defense counsel hed eny knowledge
whetsoever that the trial judge advocate contemplated calling the accused
as a witness for the prosecutian® (R. 96). Wright then testified for the
prosecution (R. 96-101). :

The accused Drurmmond was also "called by the prosecuticn® but after
being advised of his rights under Article of War 24, refused to be sworn
es a witness (R. 102). The court thereupcn recalled Wright who was
asked by the president of the court whether he had previously understood
that he "did not have to go on the stend and testify'. Wright answered
ke had not understood his rights in that regard and the court expunged his
testimony from the recocrd (R. 103,104). :

Later in the proceedings the record shows that the prosecutian
desired "to afford the sccused Drummmad, Meyo, Wright end Moore an oppor-
tunity to testify in the prosecution's case. The prosecution is willing
to cell them if they have eny desire to testify on behalf of the ‘
prosscution.® ZEach of these accused was then asked by the president if
he desired to avail himself "of the offer which has been made by the trial
judge advocate®, All gave a negative answer execept Drummond, who was
sworn end gave &an affirmative enswer to the question of the president:
*Do you understand what you ere doing, thet it is voluntery and nobody is
requiring you to do it and you don't have to do it unless you want to?® (R. 112).
Drurmond then testified for the prosecution, implicating by name Bishop,
Derr, Solus, Moore, Turpin and Brown &s having said at the meeting that
*they were going to scare the MP's" and meking self-incriminatory state- .
ments thet on the night in question he had & rifle end emmunition and"that
after he arrived in Perregeux with the other soldiers he was accosted by
military policemen (R. 112-117), Except as to the attribution of the
above statement to the accused above mentioned, Drurmond'e statement made
to the investigating officer, elsewhere admitted in evidence, is in sube
stantial accord with his testimony (Ex. B,C,D; R. 106), '

After the prosecution had rested emd thé defense‘ coungel had announced

¢
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(3)
he had advised accused of ‘their rights, the court asked the accused if they
fully understood their rights. Thereupon Drurmond took occasion to say,
*I didn't understend yesterday, sir®, and added that he then thought he was
required to make a stetement., The court however adopted the view that
Drummond had had his rights fully explained to him and declined to expunge
his testimomy (R. 142).

The action of the triel judge advocate in calling accused Wright end
Drummond as witnesses for the prosecution was wnwarrented under the circum~
stances end was error. It was violative of the letter end spirit of the law
that en accused shell *at his own request, but not otherwise, be a competent
witness® (MCM, 1928, par. 1204; 20 Stat. 30; 28 U.S.C.A. 632) end further
that ®his feilure to make such request shall not creste any presumption
egeinst him" (MCM, 1928, p. 125). The record is devoid of any indication
thet in either instance the accused had previously requested that he become
a witness for the prosecution. Comtrariwise, the thought appeers to have
originated with the trial judge advocate who it is indicated initiated the
proposal even without the knowledge or expectation of accused's own counsel.
Without some initiatory request by accused, his privilege to remain silent
was to him inviolable end he was not a competent witness for the prosecution.
It was obviously neither fair nor proper for the triel judge adwvocate to
place him in a dilemma by making him decide the question of becoming a
witness before the very court before which he was being tried, The court
. explained to accused hie rights with respect to self-incrimination snd it
" may be assumed that accused understood his rights in this regerd, but

. his competency was another matter. By devices such as were resorted to

- here the rule as to competency, based no doubt on the fundamental right of
silence, would be vitiated, - The purposs of the law being to preserve to
'the accused his right to remain silent without prejudice, it was clearly
‘dmproper for the prosecution to call him as a witness without a previously
expressed request on his pert (Wharton's Crim. Ev., sec. 1125; 16 €C.J. 690).
In eourt-mertial proceedings these principles must be given the fullest
scope of expression.

1.

\' If, in this case, an accused had requested that he become a witness
for the prosecution, his competency would have been unquestioned, whether
called by the prosecution or the defense (28 T.S.C.d. 632; 20 Stat. 30;

MM, 1928, p. 125). But when he properly becomes such a witness, in a

case where he is himself on trial, he cannot assert his privilege ageinst
self-inerimination (MCM, 1928, p. 125) This rule accordingly renders
specious end meaningless the explanation given accused Wright and Drummond
eoncerning rights under the 24th Article of War., In each instance,
ircaically, the testimony is replste rith statemanta of a self-incrinﬁnatory
charu\ ter. .

Resort by the prosecution to testimny of en accomplice is normel
only upcm consideration of necessity, to supply proof which camnot other-
wise be obtained. In such instances the usuel end proper practiee, in the
absence of en unequivocal request to testify, is to meke a special dispo-
~sition of the charge ageinst the prospective witness. A promise of immmity,

i
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for instance, hes the sanction of law in court-mrtial proceedings
(Dig. Op. JAG, 1912-40, sec. 395 (57)).

. It mast be concluded however that. apert from the testimony given by
Drummond, with the specific mention therein of Bishop, Derr, Solus, Moore,
Turpin and Brown as having seid at the meeting thet *they were going to
scare the MP's®, the record contains competent evidence emply sufficient
to support the findings of guilty, and that the substentiel rights of these
and the other accused could not have been injuriously effected by eny of
the errors &nd irregulearities herein mentioaned.

The investigating officer secured signed sworn statements from
sccused Drummond, Wright end Meyo. These were introduced in evidence
(R. 105-8; Exs. B,C,D,E,F,G,H) with the snnouncement by the president that
the statement in each instance was admissible on the issue of guilt or
innocence on the part of the one who made it and hed no probative value
as to the guilt or innocence of any of the other accused. This was proper,

7. The trial judge advocate, in a letter addressed to the Commending
Generel, Mediterrenesn Base Section, recommended clemency for Prummond,
steting that prior to trial he advised Drummond that if he would testify
in the case that fact would be considered by the reviewing authority in
the determination of the sentence., He further stated thaet preceding
DPrummond' 8 request to have the testimony stricken from the record, he had
been in conversation with Helm and Bishop end epparently had been influemced
by them., The trisl Judge advocate expressed doubt whether the charges
would have been substentisted in &ll inastences had Drumnond failed to
testity.

It ia noted in this connection that Drummond's statmmt, introduced
in evidence, was only competent on the question of his own guilt or
innocence and not as to eny of the other accused., If it hed been properly
edduced, his testimony, on the other hand, would have been competent as
ageinst all others, including himself.

8, Accused Bishop is twenty-five jears old, He was inducted 9
Jenuery 1942 end had no prior militery service.

Accused Todd is twenty-eight years old. He was inducted 5 May 1942
and had no prior military service.

4Accused Derr is twenty-three years old, He was inducted 1 June 1942
and had no prior militery service.

dccused Solus is twenty-three years old. He was inducted 30 April
1942 end had no prior militery service. '

dccused Moore is twenty-three years old, He was inducted 29 Jenuery
1942 and had no prior military aervico.
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Accused Drummond is twenty-three years old. He was inducted 30
April 1942 and hed no prior militery service,

Accused Mayo is twenty-nine yeers old, He was inducted 29 June
1942 end hed no prior military service. )

Accused Wright is twenty-seven years old. He was inducted 27 April
1942 end had no prior military service. .

Accused Brown is twenty-seven years old. He was inducted 17 September
1941 end had no. prior militery service, )

Accused Turpin is twenty-one years old. He was inducted 19 dugust
1940 and had no prior militery service. '

Accused Helm is thirty-four yeers old. He was inducted into the
service 7 April 1941 and trensferred to the Enlisted Reserve Corps 22
November 1941, Called to active duty 16 Jenuery 192;2.

Accused Weples is thirty-two years old. He was inducted 16 April
1941, discharged 25 November 1941, recalled to active éuty 16 January

1942,

Accused Barnwell is twenty-three yeers old. He was inducted 6
Jenuery 1942 end had no prior militery service.

Accused Cammile is thirty-two years old., He wass inducted 10 July
1942 and had po prior military service. ‘ ’

8. The court was legelly constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
triel, For the reasons stated the Board of Review is of the opinion that
the record of trial is legelly sufficient to support the findings and
sentences,

4¢ Judge Advocate,

v Judge Advocate.

... Judge Advocete,
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WAR DEPARTMENT ' (27)
Branch Office of The Judge Advocate General ,
with the N

‘North African Theater of Operations

AP0 534, U. S. Ay, .
14 September 1943.

Board of Review

" NATO 544

UNITED STATES 36TH IINFANTRY DIVISION

Ve Trial by GeCJMey convened at
APO 36, Us, S. Amy, 21 August
1943. Dishonorable discharge
and confinement for life.
United States Penitentiary,
Lewisburg, Pennsylvaniae

Private OSCAR M. HELTON
(34288961), Company B, 636th
Tank Destroyer Battalion.
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. : REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocateé.

1. 'I'he record of trial in the case of the soldier named above has
"been examined by the Board of Review.

2e¢ Accused was tried upon the following Charge and Specification:
CHARGE: Vioclation of the 92nd Article of Ware

Specification: In that Private Oscar M. Helton, Company “B*, 636th
Tank Destroyer Battalion, did, at Bivouac area of the 636th
Tank Destrpyer Battalion, near St Leu, Algeria, on or about the night
of Mugust 16, 1943, with malice aforethought, willfully,
. deliberately, feloniously, unlawfully, and with premeditation
kill one Hemza Zergatte, a Imman being by shooting him with
a rilfe. ’

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. No evidence of previous convictions was introduced, He was
sentenced to dishonorable discharge, forfeiture of all pay and allow=
“ances due or to become due, and confinement at hard labor for the term

of his natural life, The reviewing authority epproved the sentence,
designated the United States Penitentiary, Lewisburg, Penngylvania, as the
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place of confinement and forwarded the record of trial for action under
Article of War 50%.

3¢ The evidence shows that at approximately 2000 to 2050 hours,
16 August 1943, "between sundown and dark" (R. 51), accused and two
campanions started to a French hame in the vicinity of the bivouac area
of the 636th Tank Destroyer Battalion (R. 6), to get some laundry (R. 12),
Accused was carrying a German rifle. The men of the battalion had "been
carrying Cerman rifles® and for accused to be thus armed was not umsual
(Re 16,26)s About this time a group of Arabs and same soldiers were
sitting on top of a hill in the neighborhood of the bivouac area of 636th
Tank Destroyer Battalion., Hemza Zergatte, a native Arab, left his house
which was nearby and "was going toward the rest of the Arabs" when accused,
who with his canpanions was "down at the road at the bottam of the hill®,
called Heamza toward him, talked to him briefly and picked up his rifle,
Frightened, the Arab turred and started running up the hill, shouting
"o, No, comrade®. Accused raised his weapon and shot -Eamza in the back,
instantly killing him (R. 34,36,44,45,46)e According to one witness, the
bullet accused fired appeared to ricochet, "probably about six to eight
feet in front of the Arab® (R. 36,37,38)s However, an Arab, a companion
of the man who was killed, testified he did not "see amy ricochet, the
shot was fired directly to the body" (R. 46)s Accused was five:or six
yards from his victim when he fired his rifle (R. 50,51)e Fe fled after
the shooting end was pursued and disamred by other soldiers (Re 40,41)

Accused had been drinking during the day of 16 August 1943 (R. 16,
24 ); he was staggering, his speech was umusuel, and he was described as
being "pretty drunk® (R. 26). He was observed about 1750 hours armed
with a rifle "steggering end hollering® (R. 40,42)s A soldier who was
with accused at the time of the shooting testified that accused was
"pretty well loaded" and 'I know BHelton quite a while and when he gets
tight and his mind goes and he does a lot of things he wouldn't normally
do. Ie don't realize what he is doing® (Re 16)e

A nedical officer examined the body of the dead man immediately after
the shooting and observed that "he had a large hole in the front of his
body, approximately over his heart, and gave the appearance that a bullet
had left the body at that point® (R. 7)s In the opinion of this officer,
death was caused by ®a gun shot wound in the left side of the chest® -(Re
L3). This medical officer also testified he examined accused on the
*morning of the investigation® (R.. 7) and

*found that he was physically well and that the only
abnormality I could see was that he had periocds of
depression during which time he felt that he had to
drink, and it was my conclusion the man was sane and
in his right mind***I would say that he was below
average intelligence® (R. 8,10),

COMIDENTI A
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He was of the opinion that accused knew the difference between right
and wrong (Re 10).

~

Accused testified that on the day of the shooting, he had started
drinking about 1100 hours (R. 48) and contimued "on and off" during the.
daye. That afternoon he took his rifle "to do same firing along the hille=
to try out the rifle®. ®"At the bottom of the hill", he met Some Arabs
with whom he had no argument (R. 49), but he saw one of the Arabs coming
toward him, He testlfzed

'I didn't know what he was after and something
struck in my mind that he had something in his hand
and so I made one step towards him end I picked up
the rifle and shot in the ground along this way" (Re 49).

He testified fyrther that he was holding the rifle in the crook of his
arm and did not intend to shoot the Arab but only to frighten him away;
that he was in fear of bodily harm when he saw the Arab caming toward
him; that *I was frightened = he was yelling, hollering and I was afraid
he was going to jump on me**#it struck my mind that he had a stick in his
hands* but accused did not actually see any sticke He testified:that
when he picked the rifle up, the 4rab was facing him and before he could
"release the trigger, it went off" end the bullet ricocheted and hit his
victim, who had in the meantime turned to flee (R. 50,51,52).

L4+ It thus appears fram the uncontradicted evidence that in the
.vicinity of the bivouac area of the 636th Tank Destroyer Battalion and =
at the time alleged accused killed Hemza Zergatte, the person nemed in
the specification, by shooting him with a rifle., 4Accused admitted he fired
.the fatal shot and demonstrated in his testimony a clear and full re-
collection of the incidents He did not attribute his conduct to the use -
of intoxicating drink which the evidence indicated he had taken, but
claimed he fired at his victim because he was frightened and feared for -
his own safety. However, there is substantial evidence that the Arabdb
was unarmed and that accused was in no sense in any real or apparent
danger of being assaulted when he raised his weapon to fire. To the
contrary, it appears that he called the unoffending Areb toward him, -
picked up his rifle, and, as the Arab cried out to him "No, No, ccmrade"
and turned to flee, accused stepped toward the retreating men.and shot .
him in the back, instantly killing him. Not only did the assertion of
accused that he feared the Argb would attack him appear highly improbable
but accused did not claim to have retreated or in any way sought to avoid
the fatal shootinge. His conduct was obviously wanton, willful and un=- N
justified and the court was fully warranted in concluding that accused
did not act in self-defense when he camitted the homicide (MCNM, 1928,
par, 148a)., Accumed's assertion that he did not intend to shoot the
Arab but only fired in the ground to frighten him away (there is some
other testimony that the bullet ricocheted) is contradicted by evidence
that the fatal shot was fired directly at the body of the victim. It

CONMDINTIAL



'5‘;ja.ct1on 454, Title 18, Uhited Stat

o CONTIOCNTIAL

was within the province of the court to evaluate these conflicting versions
and its conclusion that accused acted deliberately and intentionally when
he shot and killed the Arab is supported by substantial evidence. That

he may have entertained no specific hatred or personal ill-will toward

his victim does not exclude the existence of malice, His reckless and
wenton act in firing a rifle at the fleeing man without legal justification
or excuse fairly gives rise to an inference of a malign and depraved
nature. The court was fully justified in finding that accused was prampted
by legal malice in killing deceased and that he was guilty of murder as
charged (MG, 1928, par. lABa- Winthrop's, reprint, pe 672,673).

S5¢ It is alleged that the homicide occurred %at Bivouac area of the
636th Tank Destroyer Battalion, near St leu, Algeria®s The evidence shows
- the offense was camitted in the vicinity of the bivouac area of this
battalion but does not show that the battalion was bivouacked near
Ste Leu, Algeria, The jurisdiction of the court did not depend upon
any consideration of geography and this want of proof did not in any
way operate to the prejudice or injury of accused (Iﬁg. Op. JAG, 1912-40.
pare 416 (10), 428 (12) ). :

6e The court found accused guilty of rmrder as charged in vioclation
of Article of War 92, and originally fixed punishment at dishonorable
discharge, forfeiture of all pay and allowances due or to become due and
confinement at hard labor for fifty years. The reviewing authority
returned the record of trial to the court with the direction that the
court be reconvened for further consideration beceuse the punislment
imposed was less than the mandatory sentence fixed by law for the offense
of which accused had been found guilty. The court upon reconsideration
sentenced accused to dishonorable discharge, forfeiture of 11 pay and
allowances due or to becdme due and confinement at Lard labor for the
term of his natural life, This was an authorized and proper procedure
(Article of War 40 (d) )« Accused was not present at the proceedings
in revision but his presence was neither necessary ror was it required
by the court. There was no impropriety in proceeding in his absence
(MCM. 1928’ pare. 83).

7¢ Accused is twenty-two years old, He was inducted into the Army

of the United States 7. July 1942 et Ft. McClellan, Alabama, He had no
prior service,

8. The court was legally constitutéd. No errors injuriously affect-
ing the substantial rights of accused were committed during the trial,
Yor the reasons stated, the Board of Review is of the opinion that the
record of trial is.legally sufficient to support the findings and,
sentences DPenitentiary confinement is authorized for the offense of
. marder here involved, recognized as an offense of a civil nature and
- 80 punighable by penitentiary- confinement for more than one year by

» Judge Advocate.

» Judge Advocate,

*5‘””‘v°‘14’\d udge Advocate.
co:\.m s st
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lorth Africen Thester of Operations ;
AP0 534, U. S. army,
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UNITED STATES ) XII AIR FORCE SERVICE COLZ.Ll
3 :
V. ) Trial by G.C.i., convened at
) Ponte Olivo, Sicily, 18 August
Private 0SC4R (ki) LITCEELL ) 1943.
(34067062), Compeny &, 904th ) Diskonorable discharge end
&ir Base Security Battalion. 3 confinement for ten years.
: ) Disciplinery Training Center
) Tumber 1.
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OPINICN by the BCARD OF REVIEW
Holmgren, Ide end Simpson, Judge 4dvocetes.

6riginal examination by Remick, Judce Advocate.

1. The record of trial in the case of the soldier nemed sbove,
having been exemined in the Branch Office of the Judge Advocate General
with the North Africen Theater of Operations and there found legally ine
sufficient to support the findings and sentence, has been exsmined by
the Board of Review and the Doard of Review submits this, its opinion,.
to the Assistent Judge Advocate General, Branch Office of The Judge
Advocate General with the North Africen Theater of Operatioas. .

2, 'The accused was tried upon the following Charge and Specification:
A\

CHARGE: Violation of the 924 Article of VWar.
. L a
Specification: In that Private Oscar (N)MI) Iitchell, Company
“®A" . 904th Air Base Security Battalion did, at Menzel Temime,
Tunisia, on or about 28 June 1943, with melice aforethought,
willfully, deliberately, feloniously, unlaewfully, and with
premeditation kill one Private Richard (IiLI) Holt,.Company
A%, 904th Air Base Security Battalion, & humen being, by
shooting him with a rifle.
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He pleeded not guilty to the Cherge and Specification. Of the Specifi-
cation he wes found guilty except the words "with malice aforethought”
and "with premeditstion®, of the.excepted words not guilty. Of the
Cherge, not guilty but guilty of violetion of the 93d Article of. Wer.
No evidence of previous convictions was introduced. He was sentenced to
dishonorsble discharge, forfeiture of &ll pey and allowances due or to
become due and confinement et hard labor for ten yeers. The reviewing
suthority approved the sentence, suspended the execution of the dishon~-
oreble discharge and designated the Disciplinary Trainirg Center Number
1 as the place of confinement. The senience wcs publlshed in General

" Court-himrtiel Crders Nurber 3, Headquarters XII i4ir Force Service Cormend,

30 August 1943.

3. The evidence shows th&t on 28 June 1943, the orpanization to
which deceesed end accused were assigned was bivouacked among some olive
and orenge trees at l'enzel Termime, Tunisia (R. 8; Ex. B). d4ccused's tent
was about twenty feet from & tent occupied by Privaete Richard Holt of his
corpeny (Ex. B). Shortly after lunch on the sbove date accused met Holt
about midwey between the two tents and asked hin what he had done with
accused' s canteen (Ex. B; R. 12,13,1/4,18,34). Iolt replied that he had
put it in accused's tent and accused said if he hed done so it was *0.K.°
Holt begen to swear end asked accused if he wanted him to pay for the cen~
teen to whkich accused replied thet he did not. They then erngeged in a
heated argument in which both men cursed (I, 12,15,34). When Holt begen
to swear accused left end walked sone twenty-five feet, got a "pair of
broons*, and begen sweeping eround his tent (Ex. Z; R. 14,156,17). 4ccused
was then within two or three steps of his loaded rifle hanging in a nearby
tree (R. 15,16,23). liolt then went some twenty-six feet to the reer of
his tent. As Holt went to his tent accused watched him (R. 16,17). Upon

‘reaching his tent Holt reached in end got his rifle and said, "I'l1l fix

this* (Ex. B; R. 12,14,16,17,18,19,21), He then took a few steps, reised
his rifle end fired at accused, the bullet striking a limb of a tree above
eccused's head (R. 10,22). 4ccused then fired twice at Holt, killing hinm
instently (R. 7,10,12,15)., 4ccused went irmediately to his company com-

mender, surrendered his rifle, and said "It was either Holt or me” (R. 8).

“An eye w1tness testified that when Holt fired, accused reached over

a clothes line end got his rifle vhich wes henging in & nearby tree (R. lS)..

This witness also testified that accused had his rifle in his hends when
Holt fired (R. 15). At another place in the record this wilness ssid
that when Holt went to his tent accused reached over a clothes line end
got his rifle out of a tree (R, 15). On being recalled this witness
testified *Holt got his gun and walked up & little piece from his tent;
Kitchell got his directly after Holt got his" (R. 35). Another eye
witness testified that Holt hed his rifle first (R. 19). )

A diagram of the scene of the homicide was identified as Exhibit *"B*
end introduced in evidence (R. 9). The correctness of the exhibit was
attested by persons femiliar with the scene and it was used by witnesses

in locating their respective ‘positions and the positions of the prlnclpals*
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at the time of the homicide. It eppears fror this diegrem that et the
-tire accused was fired at by Holt he was several feet beyond the tree
in waich his rifle had been henging, thet is, that after '‘accused secured
his rifle he retreated several feet before he was fired at and before
he fired the fatel shots at deceased (Ex. B). :

On the occasion in question Holt had been drinking and was staggering
(R.'12,13,19). On the preceding day he had informed his first sergeent
that someone hed his canteen and upon being told to draw a replacement
said he did not want eanother, he wented his own end, fin a fierce way"¥,
said he was going to "get" the men who had his centeen (R. 29),

The defense offered two witnesses. 4ccused's platoon léader, a
lieutenant, testified eccused had been under his direct commend for nine
months end thet. he had had no occesion to reprimend accused except for -
drinking wine, "which seemed to be common practice®, end that he would
rate accused as "very setisfactory* in the performence of his duties as

- a soldier (R. 27). Defense also presented accused's first sergeent who .
testified that he had kmown accused for more tlhan a year and had not hed
to reprimand him (R. 28 v29).

A prosecution witness wes recalled by the court and testified that ’
Holt fired the first shot and that if he, the witness, had been accused
he would have thought his life was in denger (R. 36).

Accused made the following unsworn stéteinent:

*On June 28th I got up, I was leying down, I was going on
-guard. Holt was standing out by my tent, I told him I
. wented my canteen because I was going on guard, he told
re all right and I said all right then I didn't see him
no more. . they hed a lecture up at the mess hall, Lt.
Hibbard told us to be on the alert for perachutists. Then
I went to the supply room to see about e pair of shoes,
they didn't have them so I went back to my tent. There
‘wes a bunch eround there end Holi was there end I asked
/ him if he put my centeen in the tent. He said yes in ome

of the tents, I said I had to go on guard tonight, he
jumped and said 'you got enything on your shoulder you
wents to get it off' and he said I'm going to stop you
niggers from fucking with me', I said I didn't went to do
enything and I didn't do nothing. Willie Brown seid stop
arguing. I grabbed some broous end started sweeping
around my tent., I had some blenkets hanging on the line
and my rifle in a tree. I was sweeping. He said I'1l fix ’
you, directly I see the boys running so I throwed down the :
Yroom and looked around and when I looked up he head his
.rifle pointed at me end when I saw that I reached up and
got my rifle reached over &nd got a clip out and was irying
to get to a tree and just as I got my rifle he shot at me

. -.and I ahot: twice quick end saw him fall so I started for
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Lt. Hines' tent end I met them and they asked me what's
the metter, I seid Holt shot &t me and I shot him, they
put me under &rrest, they had me at lienzel Temine. It .
scared me I didn't know what he was trying to do® (R. 31). .

L. It thus appesrs from the evidence thet at the place end time
alleced accused shot end killed Privete Richard Holt, Compeny A, 904th
Air Base Security Battalion. Just prior to the homicide Holt became en-
reged beceuse accused asked him what he hed done with accused's canteen
and en ergument ensued in which cursing was exchenged. 4Accused retired
from the scene of the argument and begen sweeping eround his tent. Holt
went directly to his tent, secured his rifle, and exclaimed *I'll fix
this"., Accused, observing the actions of Holt, secured his rifle from a
neerby tree and withdrew. Kolt then fired et him, the bullet striking a
limb over accused's head.  4ccused then fired the fatal shots. )

Upon these facts the question for determinstion is whether the
homicide was unlewful, that is, whether it wes legally excusable on the.
ground of self-defense. The law of self-defense is stated in Peragreph.
148a of the lznuel for Courts-lartial as follows:  ° |

\ f .

"To excuse a killing on the ground of self-defense upon

a sudden effray the killing must have been believed on
reasoneble grounds by the person doing the killing to be
necessary to save his life or the lives of those whom he
wes then bound to protect or to prevent great bodily
herm to himself or them. The denger mst be believed on.
reasonable grounds to be imminent, and no necessity will
exist until the person, if not in his own house, has re-
treated as far as he ssfely cen. To aveil himself of the
right of self-defense the person doing the killing must
not have been the eggressor end intentionally provoked
the difficulty; but if after provoking the fight he with-
draws in gcod feith and his adversary follows end renews
the fight, the latter becomes the aggressor®.

In Wherton's Criminel Law, 12tk Edition, Section 616, it is said in
regard to the necessity of retreat: . o

*In case of personal conflict, it must appesr, in order
-to esteblish excusable homicide in self-defense, in some-
jurisdictions, that the party killing had retreated, .
either as fer as he could, by reason of some wall, ditch,
or other irpediment, or as fer as the fierceness of the
assault would permit him, The last qualification im
worthy of particuler consideration. 'Retreated to the
wall' is sometimes given by the old text writers as the
exclusive test; but even if we accept this text exclusively,
we must remember that it is to be taken in a figurative -
sense, as indiceting a retreat to the limits of personal.
safety...The true view is, that a 'wall' or 'ditch' is to
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, be presurmed whenever retreet cennot be further continued °
without probable death, and when the only apparent meens
of escepe is to ettack the pursuer. And retrest need not
be atterpted when the ettack is so fierce thet the asseiled,
* by retreeting, will epperently expose himself to deeth".

4pplying the principles stazted it is menifest, &s a matter of law,
thet accused killed Holt in self-defense and tuat the homicide was not
therefore unlewful as found., &ll of the evidence demonstrates thet’
eccused believed and had reasonable eand corpelling grounds for belief
thdt if he did not resist the, asssult upon him with utmost force he
would probebly lose his life or suffer grest bodily herm. The danger he
faced was real end imminent. ' He wes not the aggressor in resort to
violence, did not provoke the altercation, and withdrew when the exchange
of vicrds becane heated. The proof admits of no conclusion other than
that accused believed and hed reasonable grounds for belief that further
retreat would not protect him from the denger with which he was beset.’
His position was such that he was forced to elect instently whether to
risk the imnineht probebility of being shot in the beck at close range
with a service rifle or to defend himself by turning his own weapon upon
his essailent. He acted quickly but deliberation was not requlred. 48
said by the Unlted States Supreme Court:

*Detached reflection cennot be demanded in the presence
of an uplifted knife. Therefore in this Court, at
least, it is not a condition of immunity that one in
thet situation should.pause to consider whether a
reasoneble man might not think it possible to fly with.
safety or to disable his essesilent rather than to, kill
him" (Emown ve U. S., 255 T. S. 335; 30 CJo 71).

Accused was justified in his exclamation. "It was either Holt or'me'.

In reaching the conclusion that the evidence does not support the
findings of guilty the Board has observed its duty to refrain from
weighing the evidence. The rule as to weighing evidence is thus stated
in a holding by the Board of Review, epproved by The Judge Advocate
General (Bull. J4G, August 1942, sec. 422. (5); oM 223336)3

"Convictions by courts-martial mey rest on inferences but °
may not be besed on conjecture. A scintilla of evidence
-=the 'slightest particle or trace,' is not enocugh. There -
rust be sufficient proof of every element of an offense to
satisfy a reasonable men when guided by normal humen exper=
ience and common sense springing from such experiences - The
following from en epproved holding by the Board of Review
is pertinent: ) poTes

" 1The Board of Review, in sci'utinizing prdor end the
bases of inferences does not weigh evidence or usurp the
functions of courts end reviewing authorities in detera
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mining controverted questions of fect. In its cepacity
of en eppellate body, it must, however, in every case.
determine whether there is evidence of record legally
sufficient to support the findings of guilty (&. W. 50%).
If eny part of a finding of guilty rests on an inference
of fact, it is the duty of the board of Review to deter-
nine whether there is in the evidence a reasonable

basis for the inference (C.li, 150828, Robles; Cdlis 150100,
Bruch; C.. 150298 Johnson; C.M. 151502, Gage; Cali,
152797, Viens; C.il. 154854, Wilson; C.M. 156009, Green;
Culi. 206522, Young; C.lie 207591, Nash et al.)'®. ‘

The Board of Review is of the opinion that there is no evidence in the
record from which ean inference might reasonably be drawn that accused
acted unlewfully in killing Holt, :

5. From its findings it is epparent thgt the court adopted the view
thet accused killed Holt in the heat of sudden pession caused by provo-
cation, end was therefore guilty of voluntery mansleughter. Whether or
not there was sudden pession cazused by adequate provocation, all elements
of the legel excuse of self-defense were also present and accused was
therefore guiltless of voluntary menslaughter or of eny other crime, In-
asmuch as the beliefs of imminent denger end the necessity of teking life
to save his own life existed in the mind of accused and were reasenably
grounded the homicide was excusable in self-defense and was not unlawful.
Voluntery mensleughter is unlewful homicide (LCM, 1928, par. 149a), It

" has elso been defined as

"The intentional killing of & humen being in a heat of
.passion, on a reasonable provocetion, without malice and
without premeditation, gnd under circumstances which
will not render the killlng Jjustifiable or excusable
homicide® (Stete v. Lewis, 154 SW (Lio.) 716; clted in

29 C.J. 1125) (Lnderscoring supplied). '

See also 29 Corpus Juris 1123. 4Ageain, in distinguishing voluntary mane
slaughter and self-defense, it has been said:

'The dividing line between self-defense and, this ‘character:
of manslaughter seems to be the existence, as the moving
force, of a reesonably founded-belief of irminent peril to

-life or great bodily herm, as distinguished from the in- .
fluence of en uncontrollable feasr or terror, conceiveble
as existing, but not reasonably justified by the immediate

. ¢ircumstances. If the circumstances are both sdequate to
raise and sufficient to justify a belief in the necessity -
to teke life in order to save ‘oneself from such a denger,.
where the belief exists end is acted upon, the homiéide is
excusable upon the theory of self-defense; Com. v. McGowan, -

. 189 Pa. 641. 12 & 365, 69 AmSR 836; while, if the act is

M35 coNTEENTIAL



COMTRENTY

(37)

comnitted under.the influence of an uncontrollable
fear of deesth or great bodily herm, ceused. by tke
circumstances but without the presence of 21l the
ingredients necessary Yo excuse the act on the groun
of self-defense, the killing is me.slaughter"(BO C I.
45 citing Com. v. Colendro, 80 atl, (Pe.) 571 and
other cecses). (Uhaerscorlﬁ supplied).

6. For the reasons stzted the Zoard of Review is of the opinion
that the record of trial is legelly insufficient to support tiae findings
end sentence and thet all rights, privileges end property of which
accused hes been deprived by virtue of the findings end sentence should
be restored.

Judge Advocete.

0- {f C}' : » Judge 4dvocete.

Do ., Judge 4dvocate.

NAT@ 550 . : y lst Ind.
Branch Office of The Judge Advocate General, LATOUbA, AP0 534, U, S. Ary,
.25 October 1943,

TO: Commending General, NATOUSA, APO 534, U. S, Army.

1, There is transmitted herewith for your action under the fifth
subparagraph of Article of Wer 50% the record of trial by general court-
martial.in the case of Private Oscer (NII) lMitchell, Compeny 4, 904th
Air Base Security Beattalion, together with the opinion of the Boerd of
Review that the record of trial is legelly insufficient to support the
- findings end sentence. I concur in the opinion of the Zoard of Review
and recommend that the findings and sentence be vacated and that all
righta,'privileges end property of which accused has been deprived by
. virtue of the findings and sentence be restored. There is inclosed
o herewith a form of action designed to carry this recommendation into
" s effeet should it meet with your approval. '

' HUBERT D. HOOVER

Colonel * JeheGoD.
Assistant Judge Advocate Genersl

“{Findings and sentence vacated. GCMO 44, NATO, 29 Oct 1943)
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North Africen 'I’heater of Operations

APO 534, U, S. Amy,
- . 30 October 1943,
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Board of Revieﬁ
NATO 578 -

UNITED STATES ATLANTIC BASE SECTION
Triel by G.CsM., convened at
Casablanca, French Morocco,

28 July 1943,

- Dishonorable discharge and
confinement for fifteen years.
Federal Correctional Institution,
Denbury, Comnecticut. Pending
further orders Disciplinary -
Training Center, Atlantic Base
Section. ’

ro - Ve

" General Prisoner JIMMIE (NMI)
KEY (39016109), (Formerly Private,
Beadquarters Company, 47th Infantry).

Nt M N N St M NP NP oV o N N

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

i. The record of triel in the case of the general prisoner nemed
above has been examined by the Board of Review,

2. Accused was tried upon the following Charges and Specifica- °
tions; ' .

Charges dated 2l May 1943. »
' GHARGE I: Violation of the 69th Article of. War.

Specification: In that General Prisoner Jimmie (MMI) Key
(formerly Private, Headquarters Company, 47th Infantry),
heting been duly placed in confinement in Atlantic Base

. Prison #1, on or about 16 February 1943, and having .
been duly transferred therefram to Disciplinary Training
Center, Atlantic Base Section, on or.about 19 April 1943,
did, at Casablanca, French Morocco, on or about 28 April 1943,
escape fram said confinement before he was set at liberty

COlIoonmaL 243l
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by proper authority.

" CHARGCE II:  Violation of the 53th Article of Var.

Specification: In that General Prisoner Jimmie (NMI) Key

(formerly Private, Headouarters Company, 47th Infantry),
did, at Casablanca, French Norocco, on or about 28 April
1943, desert the service of the United States and did
remain ebsent in desertion until he was apprehended at
Casablenca, French Morocco, on or about 7 May 1943.

Charges dated 30 June 1943,

CHARGE I: Violation of the 69th article of Tar.

. . f
Specifications -In that General Prisoner Jimmie (MMI) Key

(formerly Private, Headquarters Company, 47th Infantry),
having been duly placed in confinement in Atlentic Base
Prison #1, on or about 16 February 1943, and having

been duly transferred therefram to Disciplinary Training
Center, Atlantic Base Section, on or about 19 April 1943,

" did, at Casablanca, Frend MNoroco, on or about 6 June

1943, escape fram said confinement before he was set at
liberty by proper authority.

CHARGE II: Violation of the 58th Article of War.

Specification: In that General Prisoner Jimmie (NVI) Key

(formerly Private, Headquarters Coampany, 47th Infantry),
did, at Casablanca, French Morocco, on or about 6 June
1943, desert the service of the United States end did
remain absent in desertion until he was apprehended at _
Merrekech, French Morocco, on or about 12 June 1943,

CHARGE III: TViolation of the 93d Article of War.

. Spec

ification:  In that General Prisoner Jimmie (NVI) Rey
(formerly Private, Headouarters Company, 47th Infentry)
414, at Berrechid, French Morocco, on or about 11 June
1943, feloniously take, steal, end carry away money, value
about $75.00 (seventy-five dollars) in U, S. currency, -

~ “and other articles of value, the property of Private

Robert G. Estridge, Prisoner of War Enclosure #100.

CHARGE IV: TViolation of the 94th Article of Vars

Specifications (Finding of not guilty).

Be pleaded not gailty to the Charges and Specifications. He was found
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not guilty of Char{e IV and its Specification and guilty of all other
Charces and Specifications. No evidence of previous convictions sub-
sequent to time when accused's status became thet of a general'prisoner
was introduced., He was sentenced to dishonorable discharge, forfeiture
of all pay and allowarces due or to beccme due and confinement at hard
labor for the term of his natural life.,. The reviewing authority approved
the "fincdings of guiliy of Charges I and IIY aad the Specifications
thereunder dated respectively 24 Mey 1943 and 30 June 1943", approved
*only so much of the findings of Charges II and the Specifications
thereunder similarly dated.e.as involves findings that accused did, in
violation of Article of War 61, at the time and place alleged, without
proper leave absent himself fram his organization", approved the sentence

.but reduced the period of confinement to fifteen years, designated the
Federal Correctional Institution, Danbury, Connecticut as the place of
confinement end forwarded the record of trial for action under Article
of War 50%. -

3 ‘I'he evidence shows that on 28 April 1943, acaised, who was a
general prisoner in the Disciplinary Training Center, Atlantic Base
Section, under sentence of a court-martial, escaped (R. 22). His absence
from confinement was established by introduction of the morning. .report
(Ex, 3). Nilitary police arrested accused on 7 May 1943, in a hotel in
Caseblanca. When found he was dressed as a merchent seaman, gave his
neme as "Justus®, sald he was from the ship "Monterey" and showed a
passport issued to a merchant seaman by that neme (R. 23,26). The
militery police thereupon took accused to the harbor and aboard a
vessel claimed by him as his ship. After the ship's master disclaimed
knowing accused, he admitted his identity (Re 27)e

Returned to confinement on 8 May 1943, accused again escaped on
6 June 1943, by breaking the wire covering of the window of the booth
in which he was detained and slipping the lock of the main gate of the
outer enclosure, He was returned to confinement 13 Jure 1943 (R. &4,
28,333 Ex. 4), after bhaving been apprehended at a bar in Marrakech on
that date (R. 28,34). . .

Accused stated to a military police officer that after escaping
confinement he went to ®Satatt® (probably Settat a city about 75 kilo=
meters south of Casablanca) where he borrowed a sum of money from
"another soldier® and later he "had by force taken further money and
another set of glasses, wallet, and other personals from that same
soldier® (R. 33)s 4s to the money accused told the witness that he
‘bad taken,the latter testified "The whole amount was, I think, about
$65.00* (R, 34). Found on accused's person were *wallets, two pair
of glasses, and several papers® including a pay card of one *Estridge®.
Witness testified that "the accused said that that was the card that he
had gotten from that soldier, by namess.® (Re 34,35)s The prosecution
asked for a contimiance *to see if we can get Private Estridge® to
which the defense cbjected, The following colloquy took places
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sprosecutions The poirt that tke rrosecution will -
trirg in is that he will testify to tke sum stclen
and will identify definitely the person whko tock
it.

Defenses' You say ke will testify as to tke s:=m
stalen? )

-Prosecution: That is right. 4ad also ideatify tkhe
person who took it as beirg the accused.

.Defezxse: In lieu of a contimarce we will stiplate
thet if Private Estridze were kere he would testify
to these two things.

Prosecuticn: We esstzme that you will stirulate tks
ezcunt beirg in the vicirity of $75.00.

Cefense: Al righ‘t.' (Ro ILO)Q

Le Ay completed castirz off cf the restraint of confinecent,
before belrg set at liberty bty rroper euthority, is ean escape fram
ccafinement, 4 confinement is rresumed to be legsl. The rrocfs
recessary to sustein a findirg of guilty urder this chargs ere (a)

Ttat accused was duly placed in cerfirezent; and (b) that ke freed hime
self frem the restraint of his confirerment befcore ke had been set at
liberty by proper autbority (A, 1923, par. 135b). - .

Trhe evidezcs is undisputed end conclusive that cn the dates alleged
in the Specificaticn of Cherge I (dated 2 Vay 1543) and tke Specification
cf Charge I (Gated 30 Juze 1943) accused was in ccnfinerent at the places
respectively alleged and tkat on the dates respectively alleged in ’
said Specifications ard Crarges, be aebserted himsels without proper leave
fran such cexfirezent. Such coxfinecent was prizma facie lawful (Lige '
CPe JAG, 1912-40, sece 427 (57) ) &nd the uraithorized ebsence is rrocd
of tke casting off cf tke restraint of confirerernt without proper
suthority (MQU, 1928, par. 135b)e The proofs of accused's sbserces
from cexfinement elso establisted the c¢ffenses of absence without
Frerer leave, lesser irncluded offenses of the slleged charges of -
ﬁeserticn. .

larcery is the teking end carryirg away, by trespass, cf perscmal
rroperty which the trespasser krows to beleng to mother, with interxt
to deprive such owzer permarently cf his property therein. The tekirg
zust be ty trespass end the existerce of intent to deprive the owrer
rermazertly of his property may be inferred frem the cirmsta...ces ’
(M1, 1928, par.-149z).

In this case the alleged unlawful takirg was not seen bty any
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witness, However, the accused admitted to a military policemen that

he took a sum of money "by force® from enother soldier at "Sattat”.

The time of the taking as established by accused's statement, was after
his escape and before he was apprehended at Marrakech, or scmetime

. between 6 June 1943, and 13 June 1943. At the trial defense counsel
stipulated that if “Private Estridge" were in court he would testiﬁr
that accused had *stolen' epproximately $75.00 from him, *Stolen® is
the past participle of the word *steal® which means "to ta.lce and ca.n'y
away feloniously" (Webster's International Dictionary) The word
*feloniously" imports trespasse

Vhere time and place are not, as in this instance, the essence of
the offense of the crime, proof as to the precise dsy and exact locality
of its commission is not essential, Although the first name of Private
Estridge was not established by the evidence he was sufficiently
identified to permit accused to plead the former convietion if sube
séquently brought to trial for the same act (Winthrop 8y reprint,

1920, par. 197). _ A "

¥hile the confession of accused was admitted in evidence before the
corpus delicti was established, the later proof of the corpus delicti -
cured this irregularity (McM, 1928, par. 114a).

The Mamual of Courts- -Martiel, 1928 (par. 126b) provides that a
stipulation which practically anocunts to a confession should not ordine
arily be.accepted by the court where accused has pleaded not guilty and
such plea still' stends. The stipulation referred to in the instant
~case however is not a stipulation of facts but a stipulation as to what
a witness would testify were he present, It was suggested by defense
counsel and done for the purpose of saving the time of all concerned.
This is considered standard practice and the -substantial rights of the
accused were not injuriously affected thereby. : '

Se ‘The defense challenged two members of the court for cause. - co
Both the challenged members were sworn and testified that they had been -
members of a court-martid which had been severely criticized amd =+
reprimanded by the reviewing authority for acquitting an accused at = - ’,
another trial. The letter of reprimand was read in open court and made -
a part of the record. Each of the challenged members testified that . ’
in spite of -having received the letter of reprimand, above referred -
to, they felt they could determine the instant case solely upon the faete
presented and that the letter would have no bearing upon a finding of .
innocence if they believed accused to be innocent. After hearing the:
testimony and argument of counsel the challenged members withdrew = ::
and the court was closed and, by secret written ballot, denied the .
challenge. Such procedure was proper. The burden of maintaining a
challenge rests upon the challengingz party. The court by denying the
challenges indicated ita belief that the challenged officers would not
be influenced 6r prejudiced in any way by the reprimand (e, 1928, _
par. 58f). It camot be said that the court's: failure to sustain the -

vs.’
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challenge injuriocusly affected the substantial rights of accused.

The record of trial shows that accused's status was that of a
general prisoner at the time of the trial. It does rot effirmatively
show that he was under a sentence of dishonorable discharge suspended.,
However since entries in the morning reports of the Disciplinary Train-
ing Center (Exs. 3,4) show & change of accused's status from confinement
to desertion by escape, it may be presumed that the officer making the
entries required by the regulations has performed his duty in determining
the status of accused before making an administrative charge of desertion
against him (CM 199224). The sentence of dishonorable discharge, in
addition to confinement and forfeitures, in the instant case is proper
under the circumstances (ICh, 1928, par. 103d).

6. Accused is twenty-four vears old. He was inducted into the
Amy 6 Jameary 1942. He had no prior service,

7. The court was legally constituted. The sentence is authorized
upon conviction of violation of Article of War 69.° No errors injuriously
affecting the substantial rights of accused were cammitted during the
trials In the opinion of the Board of Review, the record of trial is
legally sufficient to support the findings as approved and the sentence.

Judge Advocate.

» Judge Advocate.
1 w;@—zmw/ Judge Advocate,

-6-
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Branch Office of The Judge 4dvocate General
with the
North Africen Theater of Operations

APO 531}. U, S. Army,
1 October 1943,

Board of Review
NTO 581 o

UNITED STATES EASTERN BASE SECTION

Triel by G.C.M., convened at
APO 763, U. S, Army, 18 J'une
1943.

Dishonoreble dischargse and _
confinement for fifteen yeers.
United States Penitentiary,
Lewisburg, Pennsylvania.

v

Ve

‘Private HARVEY L. GRANT

(38095525), Compeny K, L6th
Quartermaster Regiment.

Vs N Nl Nl S NN NSNS

REVIEW by the BOAFD OF REVIEW
‘Holnmgren, Ide and Simpson, Judge Advocates.

l. The record .of triel in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the rollowing Charges and Specificationas
CHARGE Is Violation of the 93rd Article of Wer,

Specification 1¢+ In that Private Harvey L. Gremt, Compeny K,
46th QM Regiment, did at Philipville, Algeria, on or about
the 27th dey of Merch 1943, with intent to do him bodily
harm, cormit an assault on Private lst Class Denis Robichaux
by wrongfully striking the said Robichaux end cutting the
erm of the said Robichaux with a dangerous wespon, to wits
a knife,

Specification 2: In that Private Harvey L. Grent, Compeny K
L46th, QM Regiment, did at Fhilipville, Algeria, on or
“about the 27th day of Merch 1943, with intent to do him
great bodily herm, wilfully end feloneously cut end
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strike Frivete DBert Joughin with a sharp and
dengerous weapon, to wit: a sharp instrument end with
such instrument inflict a serious and dangerous wound
on the neck of the said Joughin,

CEARGE II: Violation of the 92nd Article of War.

Specifications In that Private Harvey L. Greant, Company K,
L6th Quartermaster Regiment, did at Philipville,
Algeria, on or about the 27th day of Narch 1943, with
malice aforethought, willfully, deliberately,
feloneously, unlewfully and with premeditation kill
Privete lel. Maleolm E. Armold, 299th. 1L.P. Company,

a humen being, by cutting him on the neck with a
sherp end dengerous instrument.

He pleaded not guilty to the Charges and Specifications., He was found
guilty of Charge I and its Specifications. Of the Specificetion, Charge -
11, he was found guilty except the words "with malice eforethought, de~
liberately end with premeditation®, of the excepted words, not guilty,
and of Charge II not guilty, but guilty of violation of Article of War
93. Ividence of four previous convictions was introduced. Three of
these convictions were by summery court-martiasl, one in violation of
Article of War 65, disobeying & lawful order of & non-commissioned offi=
cer, the second in violation of Article of Var gé. absence without
leave, and the third in violation of Article of War 96, drunk end dis-
orderly end impersonating a non-commissioned officer. The. fourth con-
viction was by speciel court-martial for violation of Articles of Wer 61
and 96, absence without leave end drunk in uniform. He was sentenced to
dishonorable discharge, forfeiture of all pay eand allowences due or to
become due and confinement at hard labor for fifteen years, The reviewe
ing authority epproved the sentence, designeted the United States
Penitentiery, Lewisburg, Pennsylvenia as the place of confinement end
forwarded the record of trial for ection under Article of War 50%.

3. The evidence shows that accused and one Private Fugene Beker,
Company X, L6th Quartermaster Regiment, went into Philipville, Algeria,
27 Larch 1943, end late that afternoon, were at the home of some Arabs
who resided at 58 Rue Clemencesu. There accused got into en argument
over 50 francs he claimed one of the Arabs owed him (R. 44,60,114,135,147,
148). The sare evening, Corporal Demnis J. Robichaux, "Allied Force®,
was walking home with & girl who lived in en upstairs aspartment at 58
Rue Clemencesu. As he reached the place, he heard a commotion inside and
concluded he "would go in end convince the men to come out end leave
peece in the house" (R, 4, 217). He entered and found four Americans
in the apartment where the two Arabs lived (R, L}). He testified:

*It was an argument I found out that one of the
erebs owed one of the colored boys 50 frencs. I went
up to Grant and told him I would give him 50 frencs if
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he would come outside &nd settle the argument., Iie
said he would so we stepped down to the kitchen and I
gave him a 100 frenc note, He said he didn't went theat
he wanted 50 francs end he pushed me into & little

" bedroom I fell on the bed., He ceme over with & knife
in his right hend end grabbed my throat with his left
and atterpted to slash me end cut my jacket. I grabbed
his right hand ené had my knees egeinst his chest and
pushed back towards him, He let loose and we went
back to the kitchen. I found 50 francs in chenge and
placed it on the table and as he counted it I***dashed
out of the door®* (R. 44),

Robichaux identified the jacket he was wearing at the time of the assault
and testified the knife which cut the jacket was in the hand of accused;
that it was a British knife with a blade open on one end and a can
puncher on the other; that when accused cut at him the only wound he re-
ceived was a scratch on the arm (R. 45); that accused was "pretty well
oiled®, and was talking boisterously; "you couldn't understand him,2%*
(his sentences) didn't connect very well but enough to understand what
he was saying® (R. 50). It was brought out in cross-examination that at
the police station several deys later, Robichaux was able to identify
accused and Berry out of a line-up of four colored soldiers as two of
those present at the house at the time he was attacked and he identified
accused as the one "that tried to slash me® (R. 51,52).

Accused, Beker, Technician Fifth Grade Luster D. Gore, Compeany K,
46th Quertermaster Regiment, Private Pate Berry, Compeny I, of the same
Regiment, and the two Arabs were in the epartment &t the time Robichaux
entered. Baker asserted it was Barry who pushed Robichaux on the bed
(R. 115); he testified that

‘#Grant started arguing about 50 francs. Then Berry he
came in and a white boy said he would pay 50 fremcs if
they stopped arguing so Barry esked Grant what was the
matter and Grent seid he owed him 50 frencs. Then Barry
said he would kill some of these son-of-bitches and he
ren to the back to the little room. That time the white
boy was in there Barry pushed the white boy on the bed
end Gore and I left' (R. 114,115).

He did not see a knife in accused's hand; he testified Barry "hed a open
knife when he stood in the door® (R. 1195 but he did not see Barry cut
enybody's field jacket (R. 121,122), He saw Grent with a knife when
they left camp end saw it *efter we got in town" (R, 119). At one time
he testified accused was drunk (R. 115) but later that he did not know
*if he was drunk or not" (R. 116).

Gore heard the argument over the 50 freancs end testified accused
haed "this here erab” by the collar and was holding e knife in a drawmn
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position (R. 124); thet he did not see a knife in Barry's hend; that
Barry ceme in the kitchen and "didn't sey nothing" (R. 125); that he
(Gore) and Beker left to avoid trouble; that "before we left Grent and
this little arab were in the bedroom end the white soldier wes stending
in the door* (M, 130).

In describing the controversy over the 50 francs, Barry testified

*when I welks in the place Grant was beck there with en
erab he hed him by the collar with one hend and a knife

in the other hand end he attempted to cut this areb, I
spoke to the other two boys I asked them what was the
matter they said it was something about some francs

Grent seid the arab owed him, While he had the arab

there a white soldier came and spoke to Crent end he didn't
seem to pay him eny attention. He said he would pay him
the money which he did pay him and after the white soldier
paid this Harvey Grent this roney Harvey Grant he tried to
grab him end keep him, It seemed like whiskey hed run him
to a crazy spell or something"” (R. 78).

One of the two irebs claimed he was so drunk be did not remember
whet heppened (R. 135) end the other testified "I entered at 1830 end
stayed at ell not even 5 minutes® (R. 179); he claimed he did not see
the "difficulty which occurred in which an smericen soldier was discus-
sing a question of 50 or 100 frencs® (R. 181); however, he identified
accused as one of those in the room "beceause this one has got a face
that is very remsrkable" (R. 182,183),.

Medame larcelle Zekri, who also lived in an upstairs epertment at
58 Rue Clemenceau, observed some colored soldiers visiting the Arabs
about noon on 27 Larch. Later that afternoon, a young laedy czme to the
Zekri apartment and was accosted by one of the soldiers., ladame Zekri
asked the soldiers to get out, that "we are merried and respectable”
(R. 60). She told the soldiers, one of whom she identified es accused,
*This ain't no cat house®. She testified that accused replied *"Try and
get me out", but she finally talked them into leaving (R. 60,61). She
described accused &s "coffee end milk" colored (R. 61,63). She
testified further thet Robichaux

*walked in there, the accused was in there and a
little short heavy set boy was in there, the tell

one wes there end the black one was starting an
argument **%They were at Amers***Robichaux walked in
(end when he) seen it didn't look so healthy he
decided to walk out as he started one of the Americen

boys'grabbed him end pulled out a knife end threatened
him,

That the one who threatened him was the "chocolate and milk boy sems color

like the accused" (R. 62), When Madame Zekri saw the threat with the
knife, she ran out and found two soldiers "who said they were MP's" (R, 62).
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In the meantime, about 1945 hours 27 March 1943, Privates First
Class Bert D. Joughin end iialcolm E. Arnold, both of 299th NMilitery Police
Corpeny, were walking along Rue Clemencesu in Phillipville. Neither was
on duty or ermeds It was dusk but not yet dark (R, 7,8,14,15,23). When
they came near the scene of the disturbance at 58 Rue Clemenceau, Madame
Zekri "grabbed® Arnold's erm end led him and Joughin into the court yard
(R. 8). Balconies of the upsteirs living quarters overlooked the open
roofed court., A staircase directly ahead of the corridor from the street
led upstairs. To the right, downstairs across the court, were the living
querters of the 4rabs (R. 28; Pros, Ex. 1; Def. Ex. 1). Joughin testi-
fied that as the two soldiers entered this court, accused pushed irnold
into & corner end

*The first thing he ssid was that we were sons-of-bitches
**¢iic said if we made a move he would cubt us to piecege»®
we never said a word***W¥hile he was cussing us he hit
me on the back of the heed and hit Arnold***I was just
reising my head up when I saw him hit Arnold., It cut
the back of my neck***] didn't know I was cut $ill I
got to go out the door* (R. 8,9).

Joushin felt blood on bhis neck end both he end Arnold ran towerd an English
dispensary about two end a half blocks awey (R. 9). Joughin observed that
Arnold had been cut "through the eer around back of neck®; the cut was

six or seven inches long (R. 10). Iefore reaching the dispensary 4rnold
fell and two "red caps picked him up® (R, 11). He was teken to a hospital
where he died two deys later (R. 11,12,13).

Joughin was cut across the neck and five stitches were teken in the
wound (R. 9). ‘He testified that at the time of the cutting Barry was
standing on the steps leeding up from the court yard and that he *said
'Don't you sons-of-bitches move' and went out”; that he could identify
accused by a little scar on his right eye, by *his scer and looks"®
(R, 14,15,16,17). He did not see the knife in accused's hend (R. 25,
205)s 4bout a week later at French headquerters berracks, Joughin
"spotted® accused who was with six "other fellows", He was positive
accused wes the men who committed the asseults (R. 21,22,23),

Barry corroborated Joughin's assertion that it was accused who did
the stabbing; he testified he saw the knife end saw the blows delivered;
that he said to accused, "Boy, there is the MP', and accused replied
*God dern the MP I will cut the bastards®” and with that "ren into them"
(R. 78,79,199). On cross-examination, he admitted having mede en

. wtruthful statement to en officer to the effect that he had gone to a
barber shop and a show end was not present at the scene of the fatel

affrey (R, 82,83,87). )

Davis testified that the next morning after the stabbings, Berry
told bim that
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%he had a round with the iPs in a house end they
wouldn't let us out so I cut my way out® (R. 143).

Thet Berry showed him the knife he used, end said *Don't say anything
ebout it® (R. 143). In his testimony, Barry denied having told Davis
he cut the "IPs* (R. 86,87). .

Medeme Zekri testified that the two colored soldiers
*walked toward the MPs till they got them ageinst
the wall. The very black one was facing the one on my
left, the cream colored was facing the MP next to me
also across the hall***I geen the very black one bring
out the knife in his hand**#Just the black one pulled
out a knife the accused didn't pull out a knifé" (R. 63).

Asked if she saw anybody cut the militery policemen, ghe replied *All I
seen is the motion and I got scered and walked away® (R. 63). i

An officer of the Royel Army Medical Corps treated Arnold at the
100th General Hospital. He found a deep laceration extending from just
in front of the right ear through the lobe end across the back of the
neck to two end one-half inches beyond the middle line of the neck.
This was a cleen cut incise wound. The muscles on the right side were
completely severed at the base of the skull, The facial nerve was
* gsevered where it emerges from the skull., In the depths of the wound
the ligament connecting the skull to the first cervical vertebrae was
.gevered, At 1115 hours 29 March 1943, the wounded men expired.. In the
opinion of this medical officer, death was caused by the laceration by
a sherp instrument he hed received prior to admission to the hospital
(R. 29,30,31,33,34). The shock, hemorrhage and the infection which set
in through the spinal fluid were contributing factors (R. 41).

Another British medicel officer made a post-mortem examination
end testified that in his opinion the primery cause of death was en
infection which set in from the wound rather than the wound itself
(R. 35,36,37); he attributed Arnold's deeth to hemorrhege (R: 39)e

Accused testified he and Beker went into Phillipville about noon
27 Merch 1943, and met an Areb who invited them to his house; that they
pleyed the redio, drenk Some wine and ate dinner end after walking around,
returned to the house and did not go out again that afternoon; that Gore
was there and later Barry ceme in; thet accused '

*was telking to the arab ebout 50 francs I couldn't meke

him understand. After while a white boy came in there

he asked what the trouble was. The white boy said, 'What's
wrong??, I told him he owed me 50 fremcs. I said, 'He owed
it to me I don't want your money'. So Berry asked end I
told him, he said he would kill up some of these bastards

80 Barry grabbed the boy. Gore went on out, Baker went
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out behind. After while later on Barry and the boy was
tussling in there in the cornmer after that the white boy
went out and Berry went out in the court yard., Later on
I went out, when I started out I met the )Ps coming in.

I walked to the side around them and went out to the
street, I caught a truck with two soldiers in it amd got
to camp about 2100 hours, The next dey or two I was in a
convoy to Tebessa***Someone drove in a jeep Barry was in
and was driver. Barry said, 'Grant come here' emd said,
*You remember where we was et the other night I fucked up
two IPs up there.'! I walked on off end he said, 'Don't
say anything about it.'* (R, 147,148).

Upon cross-examination accused testified Barry had told him

*I fucked up 2 !Ps I am looking for one of them to die® -
(R. 277).

When asked by the court for further explanetion, he testified that Barry
told him *I fucked up 2 1Ps I cut them® (R, 177). 4ccused testified
that he had a knife when he went into Phillipville that day - it "was
about 6 inches long, opener on one end® (R, 148)., He testified that
Barry had an open knife in the Arabs' house but he could not tell if
Barry had the knife in his hand when arguing with Robichaux because *I
didn't pay much attention to him® (R. 159). He denied that he argued
with or even touched "the white boy* (R, 148)., He testified that he
remenbered everything perfectly (R. 155), that *I wasn't drunk I was
drinking but I remember® (R. 172). o

4o It thus eppears from substential evidence that at the place and
time alleged accused, with intent to do them bodily harm, committed
assaults upon Private First Class Dennis Robicheux end Private Bert
Joughin, the persons nemed in Specifications 1 and 2, Cherge I, by cut-
ting them with a dengerous weepon, to wit, a knife, It further appears
that at the place and time alleged accused cut with a knife snd wounded
Private First Class Malcolm E. Arnold, the person named in Specificatiom,
Charge II, and that two days later Arnold died as a result of the injury thus
inflicted. - Accused was provoking a quarrel with an Arab who he claimed
owed him fifty francs and when Robichsux intervened to quell the disorder
end offered to pay accused the amount in dispute, accused turned upon him,
shoved him on & bed and slashed at him with an open knife, cutting his
jacket and slightly wounding him, Terrified by the turbulent conduct of
accused, a French women sought the help of military policemen end found
the luckless Joughin and Arnold, unarmed and off duty, walking along the
street, She guided them into the courtyerd of the house where the accused,
upon seeing the soldiers threatened to cut them, shoved them in a cormer
end struck both in the back of the neck with a knife, gxieviously wounding -
them, Five stitches were taken in the wound inflicted on Joughin and the
cut on Arnold's neck extended from the right ear to a point two and one-
half inches beyond the middle of the back of the neck. These blows were

’
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struck viciously and without any justification or excuse, There was N
some testimony indicating that it was Barry who committed the assaults
but the court concluded on the basis of convincing proof that accused
was the man who wielded the knife. '

The assaults upon Robicheux and Joughin were willful and they were
committed in & manner likely to produce great bodily herm., A4ll the
ettendent circumstences justify the inference that accused entertained
the specific intent of inflicting bodily herm on his victims (Dig. Op.
JAG, 1912-40, sec. 151 (10) ). He was properly found guilty of the es-
saults alleged in Specifications 1 and 2, Charge I.

The court's action in reducing the fatal -essasult upon Arnold from
an act of murder to that of voluntary menslaughter may have been induced
by the belief that the homicide was "committed in the heat of suddem
passion caused by provocation® (1CM, 1928, per. 149a) or, in the langusge
of Section 27l of the Criminal Code of the United States (18 U.S.C.4. 453),
*upon & sudden querrel or heat of passion®, The homicide was obviously
willfully, feloniously and unlawfully committed, as found. That the
court saw f£it to find accused guilty of menslaughter only was a disposition
favoreble to him end certainly without injury to eny of his substeantial
rights.

There was some evidence that accused was under the influence of
intoxicating liquor when he assaulted his victims, However, in his
testimony, he demonstrated a clear recollection of what heappened, he
claimed to have remembered everything perfectly well and said while he
had been drinking he was mot drunk, Sufficient drunkenness to have
effected the cepacity of accused to entertein the specific intent to
cormit the crimes with which he was charged is not indicated by the
evidence,

5. Defense counsel interposed a motion that the charges be striken
in that they *do not state a crime® (R, 5), The Specifications under
Charge I alleged assaults with intent to do bodily harm with a-dangerous
weepon end the Specification under Charge II alleged murder, The alle-
gations adequately aver commission of these offenses as denounced by thé
Articles of War (AW 92,93) and as defined in the Menual for Courts-Martiel

(pers. 148,149a). :

, 6. At the close of the evidence and before voting on the findings
a member of the court became suddenly ill, The court ad journed wntil the
next day when upon reconvening this member was reported absent sick in
hospital. 4 medical officer introduced by prosecution testified to the
fact that the member was ill end expressed the belief that he might be
returned to duty in about a week (R. 221), Defemnse counsel thereupon
requested en ed journment for a week, The court regerded this as a motion
for e continuence and after considering the matter in closed session
overruled the motion. The question of continuance is cne for the sound
discretion of the court and where & motion therefor is based upon the

.
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absence of a member through illness, the denial of the motion camnot but
be deemed a reasonable exercise of that discretion (Dig. Op. JAG, 1912-40,

sece 377). The relief of a member of the court during the progress of a
trial may even be effected by the convening authority (Dig. Op. JAG, 1912-

Lo, sec. 395 (46) ). The action of the court did not injuriously affect
eny substantial right of accused. .

7. In the re-direct exeamination of ladeame Mercelle Zekri (R. 65-70)
prosecution proceeded to question witness as to certain testimony she hed
given under cross-examination which to the prosecution appeared different
from statements she had previously made to an investigating officer. These
questions were suggestive of an attempt to impeach the witness. The gen-
eral rule is thet a party is not permitted to impeach his own witness, 4n’
exception is recognized when a witness is shown to be hostile and the party
calling him has been surprised by the evidence given by the witness (1MCM,
1928, pe 133). But the interrogation of the witness in the instent case
did not reach the point where it constituted en impeachment, &s no contra-
diction of her testimony wes demonstrated. It is obvious however thet the
effect of any irregulerity in this matter was beneficial rather them
detrimental to the rights of accused.

8. Accused is twenty~-nine years old., He enlisted in the United
States Army 17 February 1942, at Camp Wolters, Texas, No prior service
is shown, , ' :

9. The court was legelly constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
triel, For the reasons stated, the Board of Review is of the opiniom '
that the record of trial is legally sufficient to support the sentence,
Penitentiary confinement is euthorized for the offense of manslaughter,
recognized as en offense of a civil nature and so punisheble by peniten-
tiery confinement for more than one year by Section 454, Title 18,
United States Code,

Judge Advocete.

» Judge Advocate.
'J—':;;[' ’ ° '

Yororos B punno, Judge Advocate.
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WAR DEPARTIEN
Branch Office of The Judge .ndvocate General
with the
Korth African ‘I‘heater of Operatlons

&P0 /34, U. S, Aruy,
21 September 1943.

Board of Review

NATO 583

UNITED 'STATES EASTERN BASE SECTION
Trial by G.Cell., convened at
Bizerte, Tunisia, 19 August 1911.3.
Dishonoreble discharge and
confinement for forty-one years. -
United States Penitentiary,
Lewisburg, Pennsylvania.

Ve

‘Privete GEORGE (NII) TERRELL
(35115198), Compeny G, Lbth
Quartermaster Regiment.

Qe AW LA L g WL W)

REVIEW by the BOARD OF REVIEW
Holmgren, Ide and Sirmpson, Judge Advocates,

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifications:
CHARGE Is Violation of the 93rd Article of War.

Specification 1: In that Private, then Technician Fifth
Grade, George Terrell, Cormpany G 46th Juartermaster
Regiment did, near Mateur, Tunisia, on or about the
23rd day of June, 1943, with intent to cormit & feleny,
vis: rape, commit an assault upon Fatima bent Salsh,

. by willfully and feloneously seizing the said Fatima
- bent Salah, tearing her clothing from her body and
throwing her upon the floor.

- Specification 2s In that Private, then Technicien Fifth
Grade, George Terrell, Compeny G 46th Quartermaster

: - CONFIDENTIEL o, 964
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Regiment did, near Mateur, Tunisia, on or about the
23rd day of June, 1943, with intent to comnit a felony,
vizs repe, commit en assault upon Zura bent Sgad. by
‘willfully and feloneously seizing the said Zura beat -
Sead by the arms end throwing her upon the floor, at
the same time uttering the words "zig zigf', a French
term meaning sexual relations.

. (56)

Specification 3s In that Privete, then Technicien Fifth |

' Grade, George Terrell, Company G 46th Quartermaster
Regiment did, near Mateur, Tunisia, on or about the
23rd dey of June, 1943, with intent to do bodily harm, -
comnit en assault upon M. Boustain, now deceased, by

"~ willfully and feloneously seizing the said M. Roustain

by the body end sheking him violently and pushing him -
against the wall, the said M. Roustain being a man of
seventy-seven years of age. : v

~ 'Specification 4s (Finding of not guilty).

He pleaded not guilty to the Charge and Specificetions and was found
guilty of the Charge end Specifications 1, 2 and 3, and not guilty of
Specification 4. No evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay and ',
allowances due or to become due and confinement at hard labor for forty-
one years. The reviewing authority epproved the sentence, designated
the United States Penitentiary, lewisburg, Pennsylvenia as. the place of
confinement end forwarded the record of trial for acticn under Article

3. The evidence shows that on the evehing of 23 June 1943 accused
drove a truck to the vicinity of a group of houses at Nichaud, near Mateur,
Tunisia (R, 10). He went to the home of one Mare Roderer, knocked on the
door and when it was opened by Roderer's wife demanded *in a bad menner"

a drink of water Yand to wash his hends". She showed him a feucet on the -
outside of the house. At this time Madems. Roderer's father-in-law,
laurice Roustain, seventy-six years old, wes in the garden mear the house.
As accused left the door to get the wabter he.grebbed Roustain, shook him
by the shoulders, hit him ageinst the wall end injured his elbow (R. 5,
6,7.8). Roustain theréupon, with accused after him, ren into the house

end out egain. Outside accused grabbed and shook him egain and later
offered to shake hands (R. 9). , , : :

4ccused then.went to the nearby "gourbi® (hut) of Ayed ben Mohemed
(R. 13) broke the door (R. 10,1!) and entered. He grabbed Zura bent Sead,
the wife of Ayed ben lihamed, by the arms, threw her on.her side and
"asked for zig-zig", (meaning sexual relations (R. 17) )y (Re 13,14). She

;geam:d (Rb.tio.m.lh). He released his hold end offered her cemdy. He
.ot unbutton his trousers. 2Zura was very scered end :
wut (R, sy _ Yy ran out of the

* CONFIDENTI) .
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&ccused then went into the nearby "gourbi® of Fatima bént,Salah (R. 10
14), hit her and threw her upon the ground. He tore the clothes from the
upper pert of her body and unbuttoned his trousers (R. 16,17). She
screamed (R. 10,12), She managed to get up and run out of the house, She

testified that while she was trying to get away, accused offered her candy-
as he grabbed at her (R. 16,17).

Mademe Roderer testified that accused was either "drunk or crazy. I
don't know which® (R. 7). Another witness was uncertein es to his state
of sobriety end stated "He was walking straight® end not "falling ell over
the place’ (R, 9). Still another thought he had been drinking (R. 12).
According to the testimony of one witness to the assault upon Roustein,
the witness stated in answer to accused's interrogation, that he was an '
Italian, and accused said "Italian no good" and similteneously, as described
in the record, "indicated a sawing motion with his right hend under the-
chin, running across the throat® (R. 12,13). ’ -

:Aécused made an unsworn statement through-counsel steting that he did
not recall any of the incidents presented by the evidence (R. 19).

3. It thus appears from the evidence that at the time end place
alleged accused wrongfully entered two Arsb huts and in each of them
seized the women occupant with the obviously present intent of having

carnal knowledgce of her by force and without her consent, This intent is
" clearly infereble from the evidence; in one instance the act of violence
was accorpenied by the significent words *zig-zig" end in the other, where
accused forced the women to the floor end unbuttoned his trousers, his
purpose was clearly demonstrated. Concomitantly with such intent, the
Tequisite overt act amounting to en assault was also established, Al- °
though accused desisted in his use of force, the facts justify en inference
that in both cases, at the beginning, he intended to overcome the woman's
resistance by force. What accused did immediately .after the assault,
whether by enticement or subterfuge, does not relieve hinm from responsi-
bility. Once the assault with intent to commit-rape hed been made, it
was no defense that accused resorted to other meens to accomplish his
purpose or volunterily desisted (LCL, 1928, p. 179). .

‘With respect to Specification 3, the evidence shows that accused
mede an unlawful asseult upon an elderly men by forcibly teking hold of
his shoulders and hitting him against the wall, thereby resulting in
injury to the men's elbow. The accused's act constituted not only an
assault but a battery end from the evidence there is justifieble basis
for the inference that accused had the concurrent intent to commit bodily
herm upon the person nemed in the Specificetion (1M, 1928, par. 149n).

The attendent facts and circumstences justify the conclusion of the
court that the sccused in each instence was cepable of entertaining the
specific intent alleged, despite evidence of his having been drinking
intoxicating liquor. ’ . .

- CONFIDENTIZ|
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4. Accused is 24 years old. He was 1nducLéd into the army 27 No~
vember 1940, with no prior service.

5. The court was legelly constituted. -lNo errors injuriously affec-
ting the substantial rights of accused were cormmitted during the triel,
For the reasons stated the Board of Review is of the opinion that the
record of trial is legally sufficient to support the findings and the
sentence. The senfence is the maxirmum allowable upon conviction of the
offenses under the three specifications. Penitentiery confinement is .
authorized for the offense of assault with intent to cormit rape as alleged
in Specifications 1 and 2, récognized as an offense of & civil nature --
end so punishable by penitentiary coufinerent for rore then one year by
Section 455, Title 18, United Stetes Code.

'Judge Advocate.

§),’7L QerHD ,.Judge Ad#ocate.
:Lvsﬁdhgw~/ g}vﬁqATQJLfV~jJudge Advocate.

CONFIDENTIAL
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Branch Office of The Judge 4dvocate General

with the A
North Africen Theeter of Operations

AP0 534, U. S. Army,
6 October 1943,

Board of Review

NATO 603

UNITED STATES II CORPS .

Ve Trial by G.C.M., convened at
APO 302, U. S, Army, 25 June
1943,

Dishonorable discharge end
confinement for twenty years.
United States Disciplinery
Barracks, Fort Leavenworth,
Kansas,

Garrison Prisoner WILLIAM
(MMI) SUCT (32321683),
Company I, 5318t Engineer
Shore Regiment.

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

1. The record of triel in the cese of the garriéon prisoner named
ebove has been examined by the Board of Review.

2, Accused was tried upon the following Charges and Specificationss _
CHARGE Is Violation of the 58th irticle of Wer,

Specificetions In theat Garrison Prisoner WILLIAM (NMI) SUCI,
Company *I®, Five Pundred Thirty-first Engineer Shore
Regiment, 4id, at Arzew, dlgeria, on or about 16 April
1943, desert the service of the United Stetes end did

- remain absent in desertion until he was apprehended at
~ Perregeux, Algeria, on or about 1230 houra..J.B May 1943.

CEARGE II: Violation of the 69th Article of War,

Specifications In that Gerrison Prisoner WILLIAM (NMI) SUCI,
Company *1f, Five Hundred Thirty-first Engineer Shore

253413
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: Regiment, having been duly placed in confinement in the
Five Hundred Thirty-first Engineer Shore Regiment
Stockade on or about 16 April, 1943 did, at Arzew,
Algeria, on or about 16 April 1943, escepe from said con-
finement before he was set at liberty by proper authority.

He pleeded guilty to the Specification, Charge I, except the words
vdesert the service of the United States and did remain absent in deser-
tion until he was apprehended”, substituting therefor, respectively, the
words, "without leave absent himself from his orgenization end did remain
sbsent until he surrendered himself®, of the excepted words not guilty,
of the substituted words guilty end not guilty to Charge I but guilty of -
violation of Article of War 61. He pleaded guilty to Charge II and its
Specificetion. He was found guilty of the Charges end Specifications.
Evidence of two previous convictions wes introduced; one for absence
without leave in violation of Article of War 61 end the other for escepe
from confinement in violation of Article of War 69, He was sentenced to
dishonorable discharge, forfeiture of all pay end allowances due or to
become due, and confinement at hard labor for twenty yeers. The reviewing
enthority approved the sentence, designeted the United States Disciplinary
- Barracks, Fort Leavenworth, Kansas, as the place of confinement and for-
warded the recard of trial for action under Article of Wer 503, '

3. The evidence shows that on 16 April 1943, accused was tried by
a Special Court-Martial and sentenced to confinement at hard labor for
five months and to forfeit $40 per month for a like period, That sentence
was never remitted or suspended (R. 6). TFollowing the trial in that case
accused was returned to the 5318t Engineer Shore Regiment Stockade at
Arzew, Algeria (R. 7,9)s At approximately 1730 hours on that date a check-
up of garrison prisoners was made and accused was not present. 4 place
was found in the stockade fence through which it was possible for a prison-
ar to leave the stockade. The prison sergeent did not see accused again
wntil 18 May 1943 (R. 7), when he was returned by a provost mershal officer.
dccused had previously been placed in solitary confinement "on bread and
water® for three days for disobedience of orders end breaking confinement
(R. 8). & sergeant had told accused that if he tried to escape he would
shoot him (R. 8,9)s 4 certified true copy of en extract copy of the
morning report of accused's company for the month of April 1943, was re-

cei.ved in evidence without objection by the defense showing the following
entry: '

922 - To correct remarks of 16 Apr (TJLieQ)1943 Pvt Suci
Ir Oonf in 531st ESR Stockade to desertion

(W.E.T.)*
(Ro 103 Pros. k. A). R

.The, law member stated that the Exhibit hed no value except ¢ .
O show ¢con-
tinued unauthorized absence (R. 10), . - - o ¢

dn extract copy of the morning report of the seme company for the
- ’ ’ 0 . '
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month of Mey 1943, was elso introduced showing the following entry:

"29 - To corplete remerks of 13 liay 1943 Pvt Suci fr
des to conf 531 ESR Stockede W.E.T. (TJe])"
(R, 12; Pros. Ex. B).

Second Lieutenent William C. Reeves, Compeny C, 794th lilitery Police
Battalion, testified that on 1 lay 1943, accused was drunk in Perregaux
end urinated sgainst a wall near the militery police stetion. He was
put into confinement while witness tried to contact accused's orgeniza-
tion by telephone. Feiling in this, witness on thet same date released
eccused end ordered him to report back to his organization. On 18 May
1943, witness received a telephone call from accused's organization com-
mender stating that accused hed not returned (R, 12), Later that day
about 1230 hours witness asgain saw accused on the street "about a block
and e helf" from end walking in the direction of the military police
station end errested him., He did not resist, mede no remarks and went to
the station with the witness., He was in uniform (R. 13,14,16).

- A noncommissioned officer of accused's compeny testified that on 6
May 1943, he saw accused at Sidi Bel Abbes which is about 67 miles from
Arzew, where his organization weas located, When admonished by witness
to return to his orgenization accused replied, *"I'm going to turn myself
in this followimg Wednesday® (R. 14,15). : C

Accused made an unsworn written statement, which was read to the court
by defense counsel and eppended to the record as Defense Exhibit A (R. 17).
His stetement reads:

*I left the stockade cn or about 16 April 1943, My
reason for leaving was because I felt I hed been done an
_injustice in being sentenced to 5 months at Hard Labor
end a $40.00 forfeiture of pay, while another Soldier
tried by the seme Court received only 3 months at Herd
.Labor end a $22.00 forfeiture of pay. My Service Record
was better then his. I became angry end just felt as
though my Officers & Non-Commisioned Officers hed it in
for me.

*I felt like getting out, I didn't know what I was
going to do. I just haed & crazy idea. After leaving the
Stockade, I wandered eround not knowing what to do. I
was afreid to go back and afraid to stay outs I went as
fer as Casablanca end returned to Arzew, hoping to be
picked up, I then went to Oran end then To Sidi Bel Abbes,
There I met a Sergeent White and a Sergeant Freacher. 1
told them I wes going to turn myself in on Wednesday.

This was on Sundey Mey 16, 1943, Then I went to Perregesux
and walked up to the M.P, station and turned nvae}f in to

the Officer in Charge. I did not bave eany intentlon of
deserting the Service of the United States Army® (Det. Exo 4).

CCLimomms 253413 |
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4. It thus appeers from the uncontraélc dence together with

his pleas of guilty end the admissions contained in his unsworn stetement
that at the place and time alleged accused, having been duly pleced in
confinement in the 531st Ingineer Shore Regiment Stockasde, escaped that
confinement before he was set at liberty by proper authority end remained
unauthorizedly ebsent from that stockede end his status of confinement
until epprehended in Perregsux, 4lgeria, about 1320 hours 18 April 1943,

Accused plesded guilty to having absented himself without leave at
the place &nd time alleged in violation of Article of War 61, His unsworn
statement was consistent with that plea. The competent evidence shows that
following his escape from confinement from the 531st Engineer Shore
Regiment Stockade, accused was unauthorizedly ebsent from 16 April 1943,
to 18 Kay 1943, The inception of his absence was established by proof
thet he wes not present at the stockade on 16 April 1943, when a check-
up of gerrison prisoners was made; he was arrested by military police in
Perregaux, Algerias, ebout 1 ley and released end told to return to his
orgenization; he failed to return end again was apprehended at Perregeaux
on 18 lMay end then confined., 4ccused had been convicted by & specisal
court-martial on 16 4pril 1943, and sentenced to confinement at hard labor
for five months and forfeiture of forty dollars a month for a like period.
lle resented the imposition of this punishment, beceme engry, felt his
officers and noncommissioned officers *had it in® for him and determined
upon en escepe, He succeeded in escaping end remained away from the
stockede for thirty-two deys. His uneuthorized absence was terminated by
apprehension and arrest. Althoush accused cleimed in his unsworn stete-
ment that he hed no intention of deserting, there is substantial evidence
to support the Court's conclusion that he absented himself with the intent
not to return to the service of the United States., His confinement as a
result of his ccnviction on 16 April, his admitted resentment at the sen-
tence adjudged sgainst him, his indisputebly established escepe from the
stockade, his prolonged uneautinorized absence,--these and the general cire
cumstences in evidence impel the conclusion thet accused was guilty of
desertion as charged (LCH, 1928 per. 130a; Winthrop's, reprint, pp. 637,

638.639).

accused pleaded guilty to escape from confinement in violation of,
Article of Wer 69, IHis unsworn stetement end the evidence ere consistent
with that plea. He was properly found guilty of this offense as charged
{LCM, 1928, par. 139b).

5. The entries contained in the morning reports introduced in
evidence (Pros., Ex. 4,B) were not made by the certifying officer upon
personel knowledge as to the facts recited (R. 9,10,11). They were
therefore objectionable on the ground of hearsay (LCL, 1928, par. 117;
Dige. Op. J4G, 1912-40, sec. 395 (18); Vol. II, No. 2, Bull, JAG, Feb,
1943, sec. 395 (18) ). It must be noted however that the facts as recited
in the morning reports were otherwise established by compelent and undis-
puted evidence and also confirmed by the admissions contained in accused's
unsworn statement and his pleas of guilty. It is manifest that the
edmission of the morning reports as well es any other evidence of hearsay
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character in the case could not have affected prejudicially his
substentiel rights (4W 37).

(63)

6. The data &s shown on the charge sheet indicates that accused
. 18 37 years old. Defense counsel stated in court that accused is 40
years old. Ee was inducted into the Army of the United States 22 April
1942 and had no previous service,

7. The court was legally comnstituted. No errors injuriocusly
effecting the sutstential rights of accused were committed during the
trial, The sentence is within the meximum authorized upcn conviction
of the offenses charged. TFor the reasons stated the Board of Review is
of the opinion that the record of trial is legally sufficient to support
the findings end the sentence.

, Judge Advocate,

4Q ﬁ .. J'udge Advocate.

MW{V\J .. Judge Advocate.
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: WAR DEPARTMENT ' (65)
Branch O:fice of The Judge Advocate Cenersl
with the .
North African Theater of Operations

APO 531}’ U. S, Am.
2} September 1943,

Board of Review

NATO 635

UNITED STATES II CORPS

2 1S Trial by G.C.M., convened at
AP0 302, U. S, Army, 12 June .
Dishanorable discharge end
confinement for ten years,
United States Penitentiary,
lewisburg, Pennsylvania.

Private DAVE C, GANN

(34042918), Battery D,
178%¢h Field Artillery.

Nt U Qe N Nl N P NS

- REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

1. The record of triel in the case of the soldier named above has
been o:mnd.ned by the Boerd of Review,

2, Accused was tried upon the following Charge end Specificationms
CHARGEs Violation of the 93rd Articlé of War.

. Specifications In that Private David C, Gann, Battery D, 178th
Field Artillery, did, et Battery D, 178th Field Artillery
Biwvouac area near Mateur, Tunisia, an or about 15 May 1943,
willfully, feloniocusly end unlawfully, with intent to murder
him, commit an essault upon Privete Robert L. Mode, Battery
D, 178th Field Artillery, by hitting him cn the heed with a
damgemus thing, to wit, en end gate of a trod'heel. cne ton
cargo trailer,

He pleaded not guilty to and was found guilty of the Charge and Specifie
cation, Evidence of four previous convictions was introduced, Two of
these convictions were by swmary court-mertial for being drunk on duty

254981
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in violation of Article of War 85 end drunk in cemp in violation of
Article of War 96. The other two were by special court-mertial for
being drunk and disorderly in uniform in a public place in violation of
Article of War 96 end for breach of restrictions and absence without
leave in violation of Article of War 96, He was sentenced to dishomor-
eble discharge, forfeiture of all pay end allowances due or to become
due and confinement at hard labor for ten years. The reviewing authority
approved the sentence, designated the United States Penitentiery, Lewis-
burg, Pennsylvenia, as the place of confinement and forwarded the record
of trial for action under Article of War 50%. _

3. The evidence shows that at about 1400 hours on 15 May 1543 in
the bivousc area of their battery near Mateur, Tunisia, accused end
Private Robert L. Mode, both of Battery D, 178th Field Artillery, had
an ergument which ended in a fight., They were separated by a sergeant
who told them to wash their faces as they were bleeding. 4t about 1630
hours the seme day accused said that Mode had kicked him end that he wes
going to "get® him (R. 4,6,8)s *I'1l get him before the day is over®
(R. 11). 4Accused picked up a rifle and attempted to strike Mode with it
and two soldiers took the rifle away from him (R. 8,11). Mode was lying
on the ground asleep at the time (R, 5,8). "4t approximately 1730 hours
while Mode wes still asleep on the ground "lying flat on his back®,
accused struck him on the head with the tailgate of a cne ton trailer
making & "hole® over his right eye (R. 5,6,8,9)s Accused then threw the
tailgate, which wes sxhibited in court, on the ground end was quoted
variously as having said "I wish to God I had killed him", *I hope, God
dam, I killed him® end *I hope I damm near killed him* (R, 8,10,12),.
Accused had been drinking (R. 6,13). One witness said "He looked like °
he was drunk to me® (R, 9)e 4Another said *I think he had been drinking,
but I don't think he was drunk® (R. 13). Anotheér witness said, "It seems
to me like he was drunk, or hed been drinking...he went off some where
early in the afternoon...when he ceame back he was definitely drunker them
when he started out® (R, 14,15). Still another witneas testified "I

could properly say he had been drinking very heavily...he was approximately
out of his head® (R. 15,16).

dccused testified that "...I got drunk in the morning, kept going
on further end passed out about noon. I don't remember enything else
that heppened until the next morning® (R. 17). ‘

4. It thus eppears from the uncontradicted evidence that at the
place and time alleged, accused committed an assault on Private Fobert L.
Mode, the person nemed in the specification, by hitting him over the head
with an end-gate of & one ton trailer. The end-gate was not perticulerly
described by eny witness, but its general shape and weight is a matter of
comon k:nowlodge. It was exhibited at the trial and it wes for the court
to inspect the implement and conclude whether it was adaptable to the end
in view, ‘After quarrelling end fighting with his vietim early in the
afternoon, accused expressed his determination to fget him® before the
day was over, Later he would have struck Mode with a rifle had other
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soldiers not restrained him, Still later, more then three hours after
the firet quarrel, accused picked up the end-gate and as lMode lay on
the grownd asleep, struck him with it viciously on the forehead, threw
it domn and expressed the hope that he had killed his victim. From
these circumstances, the court was fully warranted in inferring that
this assault was aggravated by the concurrence of the specific intent
to murder, that is, unlawfully to kill with malice aforethought., 4
malevolent, deliberate end evil purpose of attacking his vietim with
fatal effect characterized the actions of accused., The court properly
concluded that the attack was mslicious, willful, felonious and unlawful
- and that accused was guilty of assault with intent to commit murder, as
alleged (MCM, 1928, per. 149 1; Dig. Op. JAG, 1912-40, sec. 451 (2) ).

Accused' s only defense was that he was too drunk to know what he was
doing. However, his actions comported with & full understanding of his
conduct end he deliberately went about carrying into effect threats he
had previously expressed. There is evidence that accused had been drink-
ing but was not drunk, The court's determination that accused had
sufficient control of his faculties to be held accounteble for his conduct
bes ample support in the evidence (MCM, 1928, par. 126a).

5. Accused is thirty-two years old, He was inducted into the Army
of the United States 21 April 19)41 and hed no prior service,

6, The court was legally comstituted, No errors injuriously
affecting the substantial rights of accused were committed during the
trial, For the reasons stated, the Board of Review i3 of the opinion
that the record of trial is legally sufficient to support the findings .
and sentence. Penitentiary confinement is euthorized for the offemse of
assault with intent to murder here involved, recognized as an offense of
a civil nature amd so punisheble by penitentiary confinement for more
than one year by Section 455, Title 18, United States Code. :

. Judge Advocate,

0. fl; e ¢
&WWVW _Judge Advocate.

.. Judge Advocate.
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: WAR DEPARTAENT
Brench Office of The Judge Advocete General
with the
North Africen Theater of Operations

APO 5311-0 U. S. army,
2l, September 1943.

Boerd of Review

NATO 643

UNITED STATES EASTERN BASE SECTION

Trial by GeCeM,, convened at
APO 763, U, S, Army, 7
September 1943.

Dishonorable discharge and
confinement for twenty years.

United States Penitentiary,
lewisburg, Pennsylvenia,

Ve

Private HOMER (NMI) MOOR
(34225077), 601st Ordnance
Compeny (AM)

REVIEW by the BOARD OF REVIEW
Holmgren, Ide end Simpson, Judge Advocetes,

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specificatiom:
CHARGEs Violatiom of the 92nd‘ drticle of Var,

Specifications In that Private Homer Moor, 60lst Ordneance
Compeny (AM), aid, at Djebel Abiod, on or about July 10,
1943, aid end abet Private Morris Lee, 60lst Ordnance -
Compeny (4M) in the forcibly end feloniously end against
her will having carnel knowledge of Dahbia bet Amara ben
Kemis by the seid Private Morris Lee.

He pleaded not guilty to end wes found guilty of the Charge and Specifica-
tion. No evidence of previous convictions wes introduced. He was sen-
tenced to dishonmorable discharge, forfeiture of all pay and allowances
due or to become due and confinement at hard labor for the *period? of
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his natural life. The reviewing euthority approved the sentence but
reduced the term of confinement to twenty yeers, designeted the United
States Penitentiary, Lewisburg, Pennsylvanie es the place of confinement
end forwarded the record of trial for action under Article of War 50%.

3. The evidence shows that at about 0930 hours on 10 July 1943,
near Djebel Abiod, Tunisia, two colored soldiers ermed with rifles, entered
the home of Dahbia bet Amera ben Kemis, the wife of Amar ben Azeb Selem,
and "took® her outside. The wamen testified that one of the soldiers
thereupon tore off part of her clothes, *lifted up the rest®, threw her

"on the ground and against her consent end protestations hed intercourse
with her, His penis entered her private perts. During the tremsaction
she wes "crying and hollering for help® (R. 5,6,8,14) end "defetding
herself®. The *blood came out® on her face where she wes scratched
(R. 7). She struggled but wes helpless "beceuse he was large and strong*
(R. 14). This took place about 30 yerds from the hut. In respcnse to
a question &s to what the soldier who accompenied the assailent did, the
woman testified: :

*After they both went into the house one of them grabbed

me by the arms and took me outside, the other soldier

was behind him and that men did that to me, he was stending
there® (R. 7).

Amer ben Azeb Selem testified that he heard the voices of his wife
end children crying from a point about 200 meters distent. He was a
*soldier guerd® in the service of the French Government and had just left
the house after having been home on pass. He started running beck to
the house and saw two colored soldiers in the hut, *one standing up and
one on my wife® (R, 8) "attacking her...having sexuel connection with
her®*, As witness approeched, the soldier who was "standing up®* said,
*Police, Gendarmes®, and went away, The soldier who was attacking the
women stood up end "shot at me with his rifle...it did not hit me because
I hit the ground...as I got up I sew the ocne standing up run away. I
approached neerer to the house and I faced the other soldier face to face
end we both shot et one another..he fell and died® (Re 9).

4t sometime prior to 10 a.m. &ccused returned to the bivouec erea,
about two end a helf miles from the scene of the rape, reported to
Lieutenent Peter Cnatuk, 601st Ordnance Detachment that Private Morris
Lee had beem shot by en drab end at about 1000 hours, accompenied this
officer to the locale of the Areb hut where Lee's deed body with a bullet
hole on the left side was found on the ground about *twenty-five or thirty-
five® yards from the hut (R, 11,12), The asseulted woman could not

identify accused as the other soldier but her husbend testified "it looks
Just like bim* (R, 5,8,9,10).

dccused, after being advised that he need not meke a stetement end
that what he said might be used egainst him, made the following sworn
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written staterment to the invest:.gating officer which was offered in
evidence by the prosecution end received without objection (R, 13).

*Around 8:00 o'clock Private Lee and myself left our
bivouac area for a walk. We had our rifles with us end
also 15 rounds of emmmition, We walked over the hills
end circled around end when we returned we came by &
house, We did not enter the house., Ve were on our way
back to our bivouac erea when this Arab came out of the
bushes, He had e rifle and he shouted "Allez*, He came
up on the side of us as we walked along he w was in rear
of us, We pointed down the hill to show him we were going
ewey, He was holding his rifle in fromt of him, We then
turned around facing him, . Vhen we turned arcund we held
our rifles in front of us., lee pointed his rifle at the
Arab., Lee fired his rifle. The Arab fired and I fell to
the ground and rolled over, I then jumped up end ren over
. to the area., I returned to the bivouac area and reported
to Lieut, Gnatug that an Arab had shot Lee.' (Exhibit 7).

Accused made an unsworn statement, which, besides following substan-
tially the statement he had previously made included the additional
- statement that there were two Arab men there, one of whom had a rifle
and that there were no women there at all (R, 14).

L. It thus appears from the evidence that at the time and near
the place alleged, accused and Private Morris lee, armed with rifles,
entered the home of Dahbia bet Amara ben Kamis and that one or both of
them took her outside where Lee forecibly end without her consent hed
carnal knowledge of hers She cried out end called for help; she resisted
but beceuse of the superior strength of her assailant she was unable to
prevent him from ravishing her. This was rape as alleged (MCM, 1928, par.
1,8b). Accused had essisted in seizing and carrying the woman outside
her house; he stood by ermed with his rifle while his companion forced
her to submit to him; and werned him of the approach of the women's
husband, This showed not only presence at the scene of the crime but
demonstrated an active aiding end ebetting in its commission.

While accused could have been charged es a principal he wes not
.improperly cherged as en aider and abettor. The findings of guilty
involve findings of repe. At common law accused would have been a prin-
cipal in the second degree (16 C.J. p. 125, sec. 112, and p. 133, sec.
123; 52 C.J. 1036 sec. 50, note 63b; Wherton's Criminal Lew, 12th Ed.,
sec, 256), The distinction between principals in the first and second
degree is a distinction without a difference end is no longer required
in indictments (Wharton's Criminal Law, 12th Ed., secs. 245,259 end 745;
' 52 CuJ. 1049, sec. 73), The distinction hes been abolished by statute
in the United States courts (18 U.S.C.A. 550). Even before the enactment
‘of the abolishing statute the rule was that all of those present at the
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' place of a crime and either aidirg, abetting or assisting its commission
were principels (U.S. v. Soyder (C.C. Minn, 1882) 14 F. 554; U.S. v. Boyd
(Celo Ark, 1890) 45 F. 851; U.S. v. Hughes (D.C. Tex. 1888) 34 F. 732).

Alders and abettors under rules of general application may be charged as
principals (52 C.J. 1049, sec. 73; Wharton's, Criminal Law, 12%h Ed., sec,

245

Although two persens cannot be jointly guilty of a single joint
rape, because by the very nature of the act individual action is necessary,
all persons present aiding and abetting one enother in the commission of
rape are guilty as principals and punishable equally with the actual
perpetrator of the crime (52 C.J. 1036, sec. 50).

This principle as stated in the United States Crininal Code, &s
followss :

*Whoever directly commits any act constituting an offense
defined in any law of the United States, or aids, abets,
counsels, commends, induces, or procures its commission, .
is a principsl® (18 U.S.C.4. 550). . 7

bas been expressly held appliceble to cases tried by courts-martial (C.M.
157840, Culp et al; C.M. 145175 (1921); Dig. Op. JAG, 1912-40, par. 451
(62); NATO 385). ' ;

By his voluntary as well as his unsworn statement, accused denied
his guilt., The court declined to give credence to his claims of innocence.
There is sufficient evidence to support the findings of guilty.

5. Accused is 2} years old. He was inducted into the Army of the
United States 4 July 1942, He had no prior service.

6. The court was legally constituted. No errors injuriously -
effecting the substential rights of accused were committed during the
trial, The Boerd of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty end the sentence.
Confinement in a penitentiery is authorized by Article of War 42 for
the offense of repe recognized as an offense of a civil nature emnd 8o

punisheble by penitentiary  confinement for more then one year by Section
2801, Title 22, Code of the District of Columbia, )

»

Judge Advocate.

W 'q Lg" .. Judge Adypc_ate‘.

4"”‘*’&’ W v Judge ‘Advocate'.
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DBreanch Oi‘fice of The Judge idvocate General

with the

Lorth Africen Theater of Operations

Boerd of Review

NATO 646

UNITED STATES
Ve

Privates HENRY C. SIINDPSON
(33134039), WILLIE (NMI) HILL
(38031975), CLAXTON (IMI) BAKER
(36162166), OLRIC R, BECKLES
(12043479), end WILL ()

BROVAY (34049340), all of

Compeny C, 98th Engineer Regiment
(General Service).

APO 534, U, S. Army,
12 October 1943.

EASTERN BASE SECTION

Triel by G.Ce.M., convened at
Mateur, Tunisia, 6 July 1943,
Hill end Beckles: findings of
not guilty,

Brown: findings of guilty but
finding and sentence disapproved.
Simpson and Bekers dishonorable
discharge amnd confinement for
life.

*Federel® Penitentiary, lewis-
burg, Pennsylvenia. Pending
further orders Disciplinary
Training Center No. 1.

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

1. The record of triel in the case of the soldiers named above
has beean examined by the Board of Review,

2. A4ccused were tried jointly upon the following Charge and

Specifications
CHARGE:

Specifications

‘Violation of the 924 Article of War.

In that Private Henry C, Simpson, Private

Will Brown, Private Claxton Baker, Privete Willie Hill

end Private Olric Beckles, a&ll of Company *C¥,

98th’

Engineer Regiment, did, acting jointly emd in pursuance
of a common intent, on or about Seturdey, the 17th day
of April, 1943, neer le Tarf, dlgeria, forcidbly amd

feloneously and against her will, have carnal knowledge

of SN E Yamina bent lMchammed.
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Each accused pleaded not guilty to the Charge and Specification, Iill

end Beckles were found npt'gui;ty end Brown, Simpson and Baker were found
guilty of the Charge and Specification. No evidence of previous convie-
tions was introduced. Each was sentenced to dishonorable discharge,
forfeiture of all pay and allowances due or to become due and confinement
at hard labor for "a period" of his naturel life, The reviewing euthority
disapproved the findings and sentence of Brown and ordered a rehearing in
his cese, ie epproved the sentences in the cases of Simpson and Beker,
designated the "Federal® Penitentiery, Lewisburg, Pennsylvenia as the place
of confinement but directed that they should be confined at Disciplinary
Treining Center No. 1, Oren, Algeria, pending further orders and forwarded
the record of trial for action under Article of Wer 50%.

3., The evidence shows that about 2130 hours on 17 4pril 1943,
‘fourteen soldiers, all colored save one, ceme to the dwelling of Tebib
bent iobarmed, near Le Tarf, hit Tebib on the mouth, grebbed him by the
arms (R, 6,8) and took him to the vicinity of a nearby hut occupied by
one Bonrasi Ali' ben lohammed, his wife, Urida, her sister, Yamina and his
three children (R. 8,12,13,17). Some of the soldiers entered the hut and
forecibly removed Bonresi, With Tebib he wes placed under the armed guard
of some of the soldiers about ten meters from tke hut (R, 9,10,11).
Bonresi's brother Hassen and a native soldier, hearing the noise, ceme
over end were also placed under restreint (R. 12)., When the soldiers
seized Bonresi, Yemina, who was naked, tried to mun away, She was seized
outside (R, 12,18,19) where one of the soldiers grabbed her by the legs,
one by the shoulders and hends, Her &ssailants laid her on the ground.
Seven or eight of the soldiers thereupon *attact® her (R, 19,21). When
asked if and how she resisted, Yemina testified, *I put my legs together,
end they grabbed me by the shoulders end the hands, got between my legs.
I cried and cried, end finally geve up." She testified thet she was in
fear of her life (R. 20). When asked through the interpreter the question
*How many soldiers were able to penetrate the witness...with their penus”
Yemina testified that "She was dizzy end don't know exactly how meny... -
- thinks seven or eight" (R. 21), .The soldiers left after having violeted
her end did not give her enything (R. 20,21). She could not identify eny
of accused (R, 21). When asked to state her name prosecutrix replied

*Yemina® (R. 19). During the assaults described, three of the soldiers
who hed entered Donrasi's hut remeined inside end 'dia things* to Urida
(R, 18,51,52), the deteils of which are irmeterial to the instent case.,
Screams from both women were heard (R. 9).

Private LeRry Speed, Company C, 98th Engineers, previously "convicted
for this same orfense (R, }2), testified that Baker end Simpson were in
the group that visited the Areb "shacks® on the night alleged (R. 39).

He saw accused Beker ocn top of a neked Areb girl in front of the door of
a hut (R, 40,45,46). He testified that Bhe was not trying to fight him .
off; *She was laying there like she told him to get cms I reckon, I don't
know®* (R, 46). There were more then five soldiers gathered around her
while Baker was on top of her (R, 46,47)s The prosecution offered, "for
the sole purpose of rebutting the questions asked by the defense of LeRoy
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Speed end for the purpose of showing a consistency of statements", and
fto impeach its witness leRoy Speed®, & signed sworn statement of witness
which over objection by defense was introduced in evidence (R, 47,48; Ex.
C)e In this staterment Speed states he "saw somebody screwing her; I
guess that everybody but me got on her;...I know that Baker was on her
because I saw him..." (Ex. C). . '

Lieutenant Colonel Will G. Robinson, J.A.G.JD., Steff Judge Advocate,
Eastern Bese Section, testified that he investigated the present cese eand
took a statement of accused Beker which was reduced to writing and which
Baker swore to but refused tQ sign. After being edvised that he need not
meke eny incriminating statement (R, 34), Baker stated to the witness that
he was in the neighborhood of Tebid's hut on the night alleged and saw
‘gseveral Arebs being guarded by one of the soldiers, He saw & nsked girl
run out of Bonresi's hut who was seized by someone, thrown to the ground
end "screwed by either Will Brown or Chris Brown". He said that he stood
where he could "overlook the screwing® amd saw "one boy get on, followed
by other boys as the other fellow got off"s Baker refused to state
whether or not he hed had sexual relations with the girl (R. 36). 4ccused
Simpson, likewise warned as to his rights made a signed sworn statement’
which was received end read in evidence over the objections of defenses
counsel (R, 37; Ex. B). Simpson stated therein that at about 2130 hours
he was with Speed end other soldiers returning from town to camp end that
"on the way out there was some telk about getting some tail but no state-
ment about where we might get it%, He saw Speed guarding three or four
Arabs who were sitting on the ground in front of a hut, He sew "a naked
Arab girl..,under a colored boy who was screwing her; the other boys were
standing eround watching...I know I saw Sergeant Brown on the girl eand
,some of the other boys; I screwed her myself...when I screwed her she did
not try to prevent me from doing it and I cemnot say whether she just lay
end took it or co-operated®. He thought some of the boys gave her some
money., Technieien Fourth Grede Henry P, Middleton, who hed been previously
convicted for implication in the seme affeir, testified that both Baker
end Simpson were in the group et the Arab huts at the time alleged (R. 48,
49). Staff Sergeent Garrett Allen was one of the soldiers at the Arab
huts end testified that Simpson wes in the group (R. 32).

The defense did not present any witnesses end egch‘__accus;ed elected
to remain silent. ’ -

4. It thus eppesars from the evidenca that at the time end place
alleged the accused, Baker end Simpson, were among & group of soldiers
who at night went to some Arab huts where with force eamnd viclence they
placed the Arab men under en armed guard and seized and forced to the
ground an Arab girl nemed Yemina, who in a nude condition had tried to
escape from the soldiers. The evidence clearly shows that the two
accused were in the group gathered about this girl and that each of the
soldiers took turns in violating her person. Beker was seen "on a
naked Arab girl® end Simpson aedmitted that he "screwed her's While
penetration of the women's genitals is menifestly implied in Simpson's
admission that he "screwed her®, it is likewise infersble that it was
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accomplished by Beker, who was observed on top of her on the ground.
Proof of penetration mey be established by the circumstances and need

not be in eny perticular form of words (52 C.7. 1090,1091, sec. 124).

In the instent case penetrat jon is the only inference comportable with -
the evidence., With these facts, there is the further showing that Yemina
resisted to the full extent of her ability; that "they got beiween my
legs®; that she cried and feared for her life; and that she believed ,
seven or eight of the soldiers penetrated her person. These with the other
facts end circumstences justify the court's findings that each of the
accused had unlawful carnal knowledge of this woman by force and without
her consent. The elements of 'the offense are thus esteblished (MCM, 1928,
par. U8b, Do -165). . The circumstances slso. show that the rapes were ac-
complished in the course of a common venture in which each accused or
participent aided the other, The finding of joint action in pursuance

of a common intent was therefore justified. '

5. At the close of prosecution's case, defense counsel moved for
a "directed verdict" for the reason that "repe is not en offense that
cen be committed jointly® (R. 53,54)e It is of course true that two or
more perscns cannot jointly end directly commit a single repe, because
by the very nature of the act individual action is necessery (52 CoJ. 1036,
sece 50), Peragraph 27, Menuel for Courts-kartial, 1928, states that

*Two or more persons cen not join in the commission of
one offense of a kind that can only be committed by
one person®, .

and elsewhere it is stated that

*where an offense is of its nature severel end distinet
to such a degree that it cennot be committed by two or
more jointly, it of course follows that there can be

. no'joinder of defendents in the seme indictment” (31
CJ. 755, sec. 315).

This rule however does not prevent the joinder of a person for eiding
and gbetting enother in the commission of the crime of rape (52 CeJe
1036, sec. 50). He is then chargeable as & principal (52 C.J. 1049, sec.
73; Wherton's Criminal Lew, 12th Ed., sec. 245; CM, NATO 385). But .
' despite any sppropriate criticism that it wes bad pleading to charge
the accused as was done in this case, it is menifest that the allega=-
tions of the Specification taken in conjunction with the evidence fully
support the position that each of the accused separately raped the womem.
Since it clearly eppears the one or the other of them could have been
cherged end found guilty es a principal for being an eider end abettor,
his conviction thereunder would seem no less proper where proof shows him
as the actual perpetrator of a separate and distinct rape, as well es an
eider and abettor, Circumstances of a common venture and intent serve -
moreover to support the Specificetion. In view of these considerations,
the irregulerity, if such it was, cennot be held to have in‘juriouely affec=
ted the substential rights of the accused or either one of them {Dig. Ope. V
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JAG, 1912-40, sec. 416 (17) ). There is authority for the view that two"
or more persons mey be jointly indicted and convicted of rape on a count
vhich charges them jointly and not separately with the offense (People v,
lusial, 349 Il1l. 516, 182 K.E. 608), o , '

6. Some time after the arraignment defense counsel ennounced that
*Private Baker has expressed the desire to exercise the privilege of
one pererptory challenge against Ceptein Lazar? (R, 16), When esked if
he wished to challenge for ceuse accused replied in the negative, where-
upon the law mewber ruled that a peremptory challenge was not then in
order. This ruling was correct. The record discloses thet before arraign-
ment accused had been accorded his right to exercise'sueh a challenge.
The right of peremptory challenge must be exercised when it is tendered
end a failure to exercise it constitutes a waiver of the privilege. It
mst be made before arreignment (CN 199231, Cosmay; CM 216361, Weber).
A denial of such privilege, after it has once been waived is not error
(United Stetes v, Davis, 103 F. ,59; Pointer v. United States, 151 U.S, -
396)e The ruling of the lew member did not involve & determination of a
challenge in the sepse wherein it would have reguired a vote by the members
of the court by secret written ballot (AW 31; LCl, 1928, par., 51; see &lso
Dig. Op. JAG, 1912-40, sec. 375 (3) ).

7« The women who was raped, nemed in the Specification as "S N E
Yemina bent Mohammed®, testified that her name wes *Yemina'. She wes
shown to be the sister of Urida, the wife of Ali ben Moharmed (R. 11,19).
The proof thus sufficiently identifies her as the injured person nemed in
the Specification., She is the only women shown to have been raped by
accused and upon the pleadings end evidence it is clear that each eccused
could successfully plead the judgment in this proceedings in bar of eny
future prosecution for the rape, at the time and place alleged, of the
women named in-the Specificatian. The substential rights of accused are
not affected by the absence of further evidence as to her name (AW 37).

8. Accused Simpson is 23 years old. He was inducted into the
Army 1) January 1942 end hed no prior service, Accused Beker is 26
years old. He wes inducted into the Army 22 November 1941 and had no
prior service. , Co : ’

9. The court was legaelly constitutede No errors injuriously affect-
ing the substantial rights of accused were committed during the trial. The
penalty of death or imprisonment for life is mandatory upon conviction of.
rape under Article of War 92. The Board of Review is of the opinion that
the record of trial is legelly sufficient to support findings of guilty )
and the sentences., Confinement in a penitentiary is authorized by Article
of War 42 for the offense of repe, recognized as en offense of a civil
nature and so punishable by penitentiery confinement for more then one
year by Section 2801, Title 22, Code of the District of Columbie.

.~J’udée Advocate.
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Branch Office ,of The Judge Advocate General

with the

North Africen Theater of Operations

Board of Review

WATO 696

UNITED STATES
'70

Private ELBERT C. POKORNEY
(35430830), Compeny D, 335th
Engineer Regiment (General
Service),

APO 531#0 U, S, Arnv.

9 O_ctober 1943,

EASTERN BASE SECTION

Triel by G.CeM.,'convened at
lateur, Tunisisa, 8 August
1943,

Dishonorable discharge and
confinement for life,
United States Penitentiary,

. Lewisburg, Pennsylvania,

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates,

(79)

‘l, The record of trisl in the cese of the above named 8soldier has

been examined by the Board of Review,

2, Accused was tried upon the following Charges end Specificationss

CHARGE Is

Specificatiom

Violation of the 92nd Article of War,

In that Private Elbert C. Pokorney, Compeny *Df,

335th Engineer Regiment (GS), did at Hospitel Roed neer
Bizerte, Tunisie, on or ebout 0300, 24 July 1943, with
malice aforethought, willfully, delibderately,. feloniously,
unlawfully end with premeditation kill ocne SALAH BEN AHMED
BERJED, a human being end a male adult Arab, by shooting

. him with a machine
'CHARGE IIs

Specification 1s
ing euthority.)
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Violation of the 93dvArf1éle of Ver.
(Finding of guilty disapproved by the review-
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Specification 2: In that Privete Elbert C. Pokorney, Compeny

*D*, 335th Engineer Regiment (GS), did at Hospitel Road neer
Bizerte, Tunisia, on or about 0300, 24 July 1943, with in-
. tent to do him bodily harm, cormit en assault upon ALI BEI
HASSEIN, a male adult Areb, by shooting him in the leg &and
hand with a dengerous weapon, to wit a machine gun,

Specification 3¢ In that Private Elbert C. Pokorney, Corpeny _
*D*, 335th Engineer Regiment (GS), did at Hospital Road neer
Bizerte, Tunisia, on or about 0300, 24 July 1943, with in-

" tent to do him bodily herm, cormit an assault upon KHENMAIS
BEN SALLH, a maele Arab child of five years, by shooting him
in the leg, body, and heed with a dangerous weapon, to wit
& machine gun.

He pleaded not guilty to end wes found guilty of the Charges and Specifi-
cations. Evidence of three previous convictions by summary court-martial
was introduced, two for absence without leave in violation of Article of
War 61 end one for absence without leave in violation of Article of Wer .
61 end for being drunk in uniform in a public place in violation of Article
of War 96. He was sentenced to be hanged by the neck until dead. The '
reviewing emthority disapprowved the finding of guilty of Specification

1, Charge II, approved the sentence and forwarded the record of trial

under the provisions of #rticle of War }8. The confirming euthority, the
Commanding General, North Africen Theater of Operstions, confirmed the
sentence, cormted it to dishonmoreble discherge, forfeiture of all pay and
allowances due or to become due end confinement at hard labor for the term

of his naturel life and forwarded the record of triasl for action under
~ 4rticle of War 50%. .

3+ The evidence shows that about 0300 hours on 24 July 1943,
accused, armed with a Thompson sub-machine gun, went to a native village
about two hundred fifty meters from the Hospital roed in the vicinity of
Bizerte, Tunisia, awakened one of the Arabs and offered to sell some
clothing (R. 5,6,8,11), This Arab testified that

*When we told him we didn't want to buy, he said,
'Mademoiselle, mademe, mademoiselle, madame! ews
From his insistence, Salah and Homouda went to the
police., When the police came sbout ten or fifteen
me_ter away with their flesh lights, he**%picked up
the clothes, got up to run, the police said, 'Grab

him, and hold him'. So we did until the police
_ arrived® (R. 6),- :

+ Soldiers from the neerby 80th Station Hospitel who had responded

to the call for help, came up and found ten Arabs holding accused on the
ground (R, 6,11,14,18). The soldiers took the Arabs off acoused, "dise
charged a clip® fram his gun which they observed had not been fired, and
. "walked him" towards his cemp where they gave him back the clip and
gun and released him about £ifty feet from his tent (R, 11), While
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being teken away from the vingy' e 5B1M1ers! ‘doibsed "made a
statenent to the fact that he was coring beck* (R, 14). He did return
in about fifteen minutes (R. 6,19), . »

An Areb witness testified that when accused

*went away with the police, we were very much afrasid
thinking he might come back, so we were gathered around
and he came back end used the sub-machine gun end shot
at the people® (R, 6). :

In this fusillade Ali Ben Hecene was wounded in the leg end hand (R, 6,
7,10,19)s After the shooting in which Hacene was injured, accused

went back to his camp end got a rifle and some ".45 calibre* ammunition.
A soldier quartered in the ssume tent with eccused testified that he hed
heard two bursts of firing from & machine gun earlier in the night (R, 52,
54), and that after accused "brought that tommy gun in the tent he went
out with another rifle end I hear some more firing". After procuring the
rifle, accused returned to the viilage where a dog begen berking at him,
An Areb ceme out of his gourbie and lighted a match to see if the dog had
bitten the intruder. Accused pointed his gun et the Areb and insisted
he was the one who hed celled "the police®., He then started demanding
*zig,zig" end was led away by another Arab at whom he presently fired
his weapon. He then came upon Seleh Ben shmed Berjed ocutside his gourbie
and renewed his demands for a woman with whom he might have sexuel inter-
course, Upon being refused this demand, eccused shot Saleh who did not -
move after he was hit, ®He died in the sere place®. When Salah's son,
who wes variously described as being from four to seven years old (R. 17,
19,20,24), was awakened by the shooting and erose, accused also shot the
child, striking him in the head and chest (R. 19,20,24). . .

Between 0345 and 0400 hours that morming, a guerd at accused's camp
saw him pass the post armed with a .30 celibre rifle., He approached "al-
most within the line of the Arab village". When challenged by the guard,
the actions of accused eppeared normel (R. 47,48,49). About fifteen min-
utes before he saw accused, the guard had heard a gun fire *about four*®
* times (R. 48). He asked accused if he did the firing and accused replied
thet *it was none of my fuckin' business® (R. 50), Eerlier that morning,
the guard had heard shots which "sounded more like a machine gun or a

Tommy gun® (R. 49).

At approximately 0400 hours that morning, as he estimated it, the
first sergeent of accused's company heard "about four® rifle shots,
He arose end with one of the compeny officers, went to accused's tent,
Accused was there. The sergeant found a Thompson sub-machine gun end an
armunition clip under the mattiress of accused's bed. The clip, which holds
thirty rounds when full, was empty (R. 43,44,47)s The sergeent also found
a Remington .03 rifle in accused's tent (R. 45) end he testified that
*right outside was seven .,5 cartridges® (R. 44). Both the sub-machine gun
end the rifle smelled of "fresh powder burns* (R. 4, 45,46). *The rifle

looked like it hed a little bit of blood. The Tommy gun had a lot of blocd".
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Accused was bleedins (Re 45,46). The sergeent then went over to the

Arab village which was sone five or six hundred yerds from the camp
(R. 44,47)e He testified :

"ihen we got over there, we found a dead Arab in one hut,
outside there was enother one shot, shot in the right
eye end about five minutes later there was an 4rab
woman brought a child out there shot. They put the
child and the wounded Areb in the ambulance and took
them to the.hospitel” (R. L4).

About 0030 hours, on 24 July 1943, a medical officer of the 80th
Station Hospitsl examined en Arab who had been shot through the thigh end
brought in to tke hospital for trestment and later, about 0500 or 0530
hours he exemined two other Arabs who were alsc brought to the hospitel,
suffering from gun shot wounds. One of these two was en elderly man.

He hed been shot through the eye. The other was a child five or ten years
old who had been shot through the chest and the left eye, This officer
did not identify any of the wounded persons (R. 35,36).

4All four of the Arabs who were witnesses testified accused was drunk
(R, 9,22,32,34)s One of these 4rabs based his conclusion upon the. conduct
of eccused "in felling down and by pushing us like that and putting his
hand on us and lademoiselle, end things of that sort" (R. 10)., On the
other hand, a sergeant who was among the soldiers responding to the Arabs'
call for help when accused first went to their village, testified that

*accused hed been drinking, but he was not drunk*e*the
men seemed to be in very good senses., He wasn't '
steggering. He was walking straight. He carried on
a very sensible conversation® (R. 12). '

He testified they geve accused's gun back to him because "He wasn't
arunk® (R. 13). 4nother sergeant in the seme group of soldiers testified
‘accused *was drinking, but he was not incoherent® (R, 17). -

Accused elected to remain silent,

4. It thus appears from the evidence that et the place and time
alleged, accused shot with a firearm and instently killed Salah Ben Ahmed
Berjed, the person nemed in the Specification of Charge I, and that he
comitted assaults on Ali Ben Hessein and the small son of Saleh, the *
persons named in Specifications 2 and 3, Charge II, respectively, by shoote
ing each of them with & firearm, Accused hed gone, ermed with a sub-
machine gun, to an Areb villege near Bizerte, Tunisia, where he demanded
& women with whom he might have sexual intercourse, Alarmed at the nature
end insistence of accused's demands, two Arabs went to the nearby Army
hospital for help end as the soldiers responding to the call approached,
accused tried to flee but was set upon end held by a group of the Arebs.:
The soldiers disarmed accused end took him to his camp where they returned
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his gun end ammunition and left him near his tent. About fifteen minutes
later, in keeping with a previously expressed threet, accused returned to
the Areb village and begen firing into a group of Arabs with a sub-machine
gune In this fusillade, Ali Ben Hassein was shot in the hend end leg,
4pperently having exheusted the ammmition in his sub-machine gun, accused
returned to his tent, obtained a rifle end went back to the village where
he menifested resentment at the Arabs for having called on the soldiers
for help. Ie menaced cne native with his rifle, shot at another and
begen insisting egain that the Arabs get him a women. This demend wes
made directly upon Salah Ben Ahmed Berjed end when Salah refused, accused
wantonly shot and killed him., He then turned his gun on Saleh's small
son and shot and gravely wounded him, Callous indifference to the lives
of his victims or vicious maelice characterized the conduct of accused,

He acted with & persistent willfullness; deliberation end premeditation
marked his miscanduct. There was ample evidence from which the court
might reasonably conclude that accused was not too drunk to know end appre-
ciate the nature and consequences of his acts and that he entertained the
delibverate intent to kill when he shot Salah Ben Ahmed Berjed and the
specific intent to do them bodily harm when he shot Ali Ben Hessein end the
-small son of Saleh, lialice is to be inferred from the nature and violence
of accused's ccnduct and the absence of eny circumstance which would excuse
or justify his assaults,. He was properly found guilty of murder end of

the assaults with intent to do bodily harm with a dangerous weapon, &s
alleged (I.CM, 1928, par. 148a emd 149n; Winthrop s, reprint, pp. 672,673;
Dig. Op. JiG, 1912-40, par. 451 (10) ).

5+ Specification 2, Charge II, alleges the neame of the essaulted
party as Ali Ben Hassein end the proof shows the name to have been spelled
Ali Ben Hacene, There is no variance, The two names ere sounded elike
and the difference in the spelling is immateriel (45 CuJ. 383).

Specification ‘3, Charge II, describes the assaulted person as
"XKhemais Ben Salah, & male Arab child of five years®., The proof does
not show the name of this child to have been Kiemais but it does esteblish
that accused shot a boy five to seven years old, the son of Seleh. *Ben
Saleh® means son of Salah, The rule is leid down in 30 Corpus Juris
289 as follows:

*A veriance in a witness' references to the christian
name of deceased does not effect the sufficiency of
the proof of identity of deceased, Where the surname
of the person killed is established, his identity with
the person neamed in the indictment mey be shown by
proof of his occupation®.

The seme authority states that circumstantial evidence is sufficiemt to
-e8tablish the identity of deceased. There can be no reasonable doubt

that the person alleged in the Specification to have been assaulted and
the person shown by the evidence to have been injured are identical.

- His surneme was proven amnd hig\ status as the small son of Selash was shown,.
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Accused was not injured or misled in consequence of this situation (&AW 37),
He could successfully pleaed the conviction in this case in bar of any
further prosecution for the assault upon this child,

The allegations in each instence charge accused with having employed
a machine gun in committing the offenses of which he was found guilty,
The proof showed that Ali Ben Hessein wes shot with a sub-machine gun end
indicaetes that Salah Ben Ahmed Berjed end his small son were shot with a
rifle, The variance in these respects is not substential and eccused was
in no wise injured or misled (&W 37).

There is no direct medical evidence that Seleh Ben Ahmed Berjed
died &3 a result of the shot fired at him by accused. However, the court
might properly find that Saleh died as a result of accused's act without
expert testimony respecting the cause of death (30 C.J. 140). Salsh fell
where accused shot him and never moved, He died where he fell., There
can be no doubt that eccused killed him,

6. 4Accused is 23 years old. He was inducted into the Army of the
United States 19 lay 1942 end had no previous service,

7. The court was legelly constituted, Iio errors injuriously
affecting the substantial rights of accused were cormitted during the
irial. For the reasons stated the Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings es ap-
proved and the sentence. Punishment by death or imprisonment for life is
mandatory upon conviction of violation of Article of War 92. Penitentiary
confinement is authorized for the offense of murder as alleged in Charge
I end its Specification, recognized as an offense of a civil nature end

80 punishable by penitentiery confinement by Section 454, Title 18, United
States Code, :

. Judge Advocate.
@ ¢ Z; c%.k » Judge Advocete.
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Brench Office of Thq Judge Advocate Genersal (8 )
with the 5
North African Theater of Operations

APO 534’ U. S, army,
9 October 1943.

Board of Review

NATO 696

UNITED STATES EASTERN BASE SECTION

Trial by G.C.M., convened et
Jateur, Tunisie, 8 August
1943, _
Dishonorable discharge end
confinement for life. !
United States Penitentiary,
Lewisburg, Pennsylvenia.

Ve

Private ELBERT C. POKORNEY
(35430830), Company D, 335th
Engineer Regiment (Genersl
Service).

HOLDING by the BOARD OF REVIEW
Holmgren, Ide and Simpson, Judge Advocates.

The record of triel in the case of the soldier nemed sbove has
been examined end is held by the Board of Review to be legally suffi-
cient to support the sentence.

-« Judge Advocate,
[0; 7.“: i » Judge Advocate.

:j;".(,.-._u.‘.,'-»; /Z ';,.;3 v ' Judge Advocateo...

NATOQ 696 , . 1st Ind.
Branch Office of The Judge Advocate Genersl, NATOUSA, APO 534, U. S. &y,

9 October 1943,
TO: Commending General, NATOUSA, APO 53l U, S. Army.

.1, In the case of PrivaterElbert C. Pokomey (35430830), Company D,.
335th Engineer Regiment (Gemersl Service), attention is invited to the-
foregoing holding by the Board of Review that the record of trial is

~ | 249422
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NATO 696, lst Ind.
9 October 1943 (Continued),

legally sufficient to support the sentence, which holding is hereby _
approved. Under the provisicms of Article of Wer 50%, you now have auth-
ority to order execution of the sentence. '

2. After publication of the generel court-mertial order in the
case, nine copies thersof should be forwarded -to this office with the
. foregoing holding and this indorsement. For convenience of reference
end to facilitate attaching copies of the published order to the record
in this case, please place the file number of the record in perenthesis
at the end of the published order, as follows:

(NaTO 696)

HUBERT D, HOOVER
COICXIel, JOA‘G.D;
Assistant Judge Advocate Genera;

(Sentence as commuted ordered executed. GCMO 41, NATO, 9' Oct 1943)
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Branch Offlce of The Judge advocete Generel %))

with the
Lorth Africen Theater of Operations

AP0 55, U. S. Army,
16 October 1943,

Board of Review

H4TO 697

ULITED STATES LJEDITER &Gy BASE SECTION

Ve ,Triel by G.C.l., convened at
Oren, Algeris, 4 August 1943,
Dishonoreble discharge.and
confineuent for life,
United States Penitentiary,
Lewisburg, Pennsylvania.

Private EENRY (IiI) CARDLER, JR.
(33287217), Cozpeny C, L84th Port
Battalion, Trensportaetion Corps.

Mse? N S NN

REVIEW by the BOARD OF RIVIEW

Holmgren, Ide and Sirpson, Judge Advocates.

l. The record of triel in the case of the soldier némed above has
been examined by the Doard of Review.

2, Accused was tried upon the following Charge and Specification:
CHARGEs Violation of the 924 Article of War,

Specification: In thet Private Henry (NII) Gardner Jra., .
Coupany "C", L84th Port Bettelion, did, at Oren,
Algeria, on or about 17 June 1943, with malice
aforethought, wilfully, deliverately, feloniously,
unlawfully, and with premeditation kill one Private
“George (1i.I) Csulley, a human being by. shooting him

"with a rifle,

He pleaded not guilty to end was found guilty of the Charge and Speci-
fication., No evidence of previous convictions was introduced. He was
sentenced to be henged by the neck until dead., The reviewing authority
approved the sentence and forwerded the record of trial for action under
Article of Var 8. The confirming authority, the Commending Generel,
North Africen Theater of Operatlons. confirmed the sentence but commted
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it to dishonorable discharge, forfeiture of all pey end ellowences due

or to become due and confinement at hard labor for the term of the natural
life of accused, designated the United States Penitentiary, Lewisburg,
Pennsylvenie as the place of confinement and forwarded the record of trial
for action under Article of War 50%.

3. Thé evidence shows- that at about 1800 or 1830 hours on 17 July
1943 (R. 9,10,16,22), at the cemp area of Company C, 484th Port Battalion,
at Oran, Algerie (R. 29,30), accused entered his tent where several of his
tent-mates, including Private George Caulley, Compeny C, L484th Port
Battalion, were on their bunks (R, 5,10,16). Accused hed been drinking
(R. 6,16,26), One of the soldiers suggested to accused that he hsd been
"drinking agein® end some banterlng conversation ensued (R. 6). The
occupents of the tent indulged in *playing, picking on® accused in apparent
levity (R. 16). 4ccused presently secured his rifle and started "pranking®
by pointing the weapon at the various men in the tent and "talking about
what he woull do to the different boys" (R. 7). He did not eppear to be
angry. 4n occupant of the tent offered to, *fix" the rifle for acdcused but
accused refused to release it (R. 7). 4 corporal who was present finally
took the rifle from accused end hung it in its reck in the tent (R. 8),
At gbout - this time accused asked Caulley for a "G-I knife® which accused
had previously lent him (R. 6; Ex. C,. Ceaulley, who was engeged in dres-
sing for a formetion (R. 16), said he wished to use the knife and would
return it the next morning (R. 6). 4iccused remerked that the two hed been
friends for a long time and added "If you don't give me my knife we are
going to lose our friendship" (R. 10). One eyewitness testified

*Henry Gerdner told me thet he knowed what he would do.
He would shoot George. 4nd I told him to gquit bluffing
thet way because he didn't meen what he said. He had
been drinking., Eenry Gerdner told me thet if I didn't
believe it he hoped God wouldn't let him live, that he
would shoot George Caulley® (R. 7).

sdccused, in the end, told Caulley the latter might retein the knife and .
Caulley temporarily left the tent (R. 6),

Caulley soon returned to the tent for his ges mask and accused renewed
his request for the knife. Caulley repeated that he wanted to carry it to
work that night and would return it to eccused the next morning. Csulley
then left the tent to fall in with his formation. Accused &t once secured -
his rifle from the rack and exclaimed "If he don't give & deum for his life,
I don't either®. Accused then took & cartridge from his pocket, put it in -
the rifle end called to Caulley. Accused was sitting on his bunk facing
the tent door. When called Ceulley turned about, whereupon, at a distance’
of ten to fifteen feet, accused "throwed up the rifle and shot him® (R, 1,
17,20). Caulley fell to the ground (R. 22), with a bullet wound in the
abdomen. He was taken to a hospital but died a few minutes after the.

, 8hooting and before reaching the hospital (K. 27,28). Death resulted from -
internal hemorrhage caused by the bullet wound (R, 28).

-2 -
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. :The first sergeant of the company, who was nearby when the shot was

" fired, went into the tent described and asked "who shot him®. Accused-:
replied *I did, Sarge® end pointed to his rifle at the side of his bunk.
The rifle ccntained en empty cartridge (R. 23). :

- At about 1900 hours on 17 June 1943, accused was questioned by a
Provost Marshel sergeént, edvised of his rights under the 24th Article of
VWar 'and warned that eany statement he mede might be used ageinst him (R. 30;
Ex. C)e. Accused then made a written statement as follows: ‘

*A 1little after 1800 hours on 16 June 1943, GEORGE CAULLEY
-asked me if I was going to work.e I told him no, end he said
to me let me have your knife. I let him have my knife as.

" he was going to work end I wasn't. He then went off to

- work at the Port. I later took a ride down to the port on.

- the mess truck, and I saw GEORGE CAULLEY there., He asked
me to teke two cems of chicken, which he had wrapped up in
kis jacket, back to cemp. I asked him if I could have one
of the cens, and he said yes, but leave cme for me., 4&bout
20 minutes to four on the afternoon of 17 June 1943, when
GEORGE CAULLEY woke wp I asked him for my knife, and he said
he was not going to give it back to me. I asked him asgein

' to give my knife back to me, end he said he wouldn't, as he

was going to take it to work with him and use it to open ceans

with, I asked him eagain end he did not agree to give me my
¥nife, I then reached up in the tent in whih we both slept
end got my rifle down and sat down again. GEORGE was stand-
ing outside of the tent at this time., I put my hend in my
pockst—and—took out a loaded shell and put it in the rifle.
“As I was doing this I said to GEORGE, remember what I told
you a few minutes ago, if you don't give me my knife you

may not go to work. I then shot him., My 1st Sergeant,

WILLIAM KINDLE, ceme in the tent where I was still sitiing

"and took my rifle eway from me* (Ex. C). '

L}

He éignéd similar statements ‘og"iﬂ‘ June and 15 July 1943 (Exs. D,E).

- Corporal Eimér Evens, of accused's compeny, who was in the tent at
the time of the incidents described above, in expressing the view tl_aat _

. ‘accused hed been drinking, testified .

. #the way he acted, he didn't act like he was sober at all.

' He was just betwixt end between to me. It seemed like to -

" “me that he knowed what he was doing and then sgein he didn't,
es for as I can explain”® (R. 8).

~ Corporal Charlie T, Brown, of the company, who at cne time took the rifle
"from accused, testified that accused was under the influence of liquor
" (Re 14) end was not sober (Re. 13) but witness "wouldn't say he was drunk®
. (R, 12), Private Riley'Gﬁlley.'of the compeny, who wes in the tent,

"A-,’B'
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testified that accused's eyes were "red, sleepy &nd droopy" end that
/_apparently he hed been drinking but "the men wasn't drunk® (R. 18).
First Sergeant Williem DeBarry Kindle, of the corpeny, who saw accused
immediately after the shooting, testified that in his opinion accused had
been drinking but waes not drunk (R. 26). Ceptein William N. Etheridge,
ledical Corps, testified thet he exsmined accused at about 2130 or 2200
hours on 17 June 1943, end noted a slight alccholic odor on his breath
but found him in complete possession of his faculties and not drunk (R. 38).

Privete Jemes Adams, 399th Port Battelion, a witness for the defense,
testified that on the date of the homicide accused was with witness from
about 1000 hours to ebout 1200 or 1230 hours, During this time each con--
sumed ebout two glasses of cognat and about two glasses of wine, The two
walked back some eight or ten blocks to the compeny erea. Yhile walking
accused "steggered a little® (R. 35). When witness left him accused was
drunk (Rc BLI»)Q -

Accused declined to testify or meke en unsworn stetement. \

L. It thus appeers from uncontradicted evidence that at the time
end plece alleged accused unlawfully shot Private George Ceulley, the
person named in the epecification, with a rifle and that Caulley died
at once as a result of the wound inflicted, The shooting followed a
petty dispute between the two men end the utterance of threats by accused.
The circumstences exhibit nothing epproaching legel excuse or justificetiom,.
The homicide was deliberate, willful and premeditated. No adequete motive
eppears but melice aforethought is plainly infersble from the circumstences
end the remerks of the accused. The elements of murder are fully estab-
ligshed. 4ccused had been drinking but there is nothing in the circumstences
or in the testimony of the eyewiinesses to indicate that he was not '
mentally responsible for his acts in all respects. The evidence is legelly
sufficient to support the findings of guilty,

5e The Cherge Sheet shows that accused is twenty-one years of age.
He was inducted into the military service on 26 November 19,2 without
prior service.

_ ~6. The court was legelly constituted. No errors injuriously effect-
ing the substential rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence as
commted, Penitentiaery confinement is authorized for the offense of
mirder here involved, recognized as en offense of a c¢ivil nature end so
punishable by penitentiary confinement for more then one year by Section
- 45k, Title 18, United States Code. -

, » Judge Advocate.,
—'@"4 - q' » Judge advocate.
CONF'D[K L et L A ,f‘;."'\;),~ Judge Advocate.

NI Haye



CONHDENT,AL o ST

Eranch Office of The Judge advocate General
with the
Nerth Africen Theater of Operatlons

AP0 534, U, S Army,
16 October 1543.

Board of Review
LIIATO 697

UNITED.-STATES IEDITERRAIZAL: BASE SECTION
Triel by G.C.l., convened at
Oren, Algeria, L August 1943,
Dishonoreble discharge-and
confinement for life, |
Udited States Penitentiary,
Lewisburg, Pennsylvenia,

Ve

Private HEKRY (M) GARDKER, JR.
(38287217), Compeny C, L8Lth
Port Battelion', Trensportation
Corps. )

HOLDING by the BOARD OF REVIEW
-Holmgren, Ide end Simpson, Judge Advocates,

mecoseccearsacccrteens e

The record of trial in the case of the soldier nemed ébove has
been examined and is held by the Board of Review to be legally suffi-
cient to support the sentence.

Judge Advocate.

59/2’9'

LR et v, e Mf'v’ » Judge Advocate.

L4

s Judge Advocate.

NATO 697 1st Ind.
Brench Office of The Judge Advocate Genersl, NATOUSA, APO 5311»- U, S, Army, .

16 October 1943. o ,
Os - Commanding General, NATOUSA, APO 534, U. s.'An_zw. -
1. In the case of Private Henry (NMI) Gardner, Jr. (38287217), -

- Company C, 484th Port Battelion, Trensportation Corps, ettention is
invited to the foregoing holding by the Board of Review that the hrecord

1;;;-«. 0002 =97
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NATO 697, lst Ind.
16 October 1943 (Continued).

of triel is legally sufficient to s'upport. the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%. you
now have authority to order execution of the sentence. :

2, &fter publication of the generel court-martial order in the
case, nine copies thereof should be forwarded to this office with the-
foregoing holding end this indorsement. For convenience of reference
and to facilitate atteching copies of the published order to the record
in this case, please place the file number of the record in parenthesis
“at the end of the published order, &s followss

HUBERT D+ HOOVER
Colonel, J.A.G.D.
Agsistant Judge 4dvocate General

(NATO 697).

, \(Sentenée as commuted ordered executed. ' GCMO 42, NATO, 16 Oct 1943)

waz0 00G397

. N

CONFIDENTIAL



WAR DEPARTLENT . (93)
Branch Office of The Judge Advocate General
with the
North Africen Theater of Operations

AP0 534, U. S, army,
28 Septerber 1943,

Board of Review

NATO 699

UNITED STATES ATLANTIC BASE SECTION

Triel by G.C.M., convened &t
Ceseblenca, French lbroeco,

13 August 1943,
Dismissal.

Ve

Second lieutenant JAMES B. SAYRES
(0-1300716), Infantry, ettached
to Compeny B, 10th Replecement
‘Battalion, 24 Replacement Depot.

A Tl WL WP L WL WL WL S

-------------------

HOIDING by the BOARD OF REVIEW

Holrmgren, Ide end Sirpson, vJudge Advocates,

1., The record of trial in the case of the ebove named officer
has been examined by the Boerd of Review.

2. Accused was tried upon the following Charge end Specifications

CHARGEs 'Violaticn of the 6lst Article of Wer.

Specification: In that Second Lieutenent Jemes B, Sayres,
Infentry, Company B, Tenth Replacement Battalion,,
Second Replecement Depot, did, without proper leave,
absent himself from his cemp at or near Caseblance,
French lbrocco, from about 1 July 1943, to ebout
11 July 1943. ‘

He pleaded guilty to and was found guilty of the Cherge and Specificetion,
No evidence of previous convictions wes introduced. He was sentenced to
be dismissed the service and to forfeit all pay and allowances due and to
become due. The reviewing authority approved the sentence and transmitted
the record of triel to the confirming euthority, the Commending Genersal,
North Africen Theater of Operations, for action under Article of War 18,
The confirming authority confirmed the sentence and forwerded the record

—'\ 4-\’,&.\_ M~y '\'P_"\ Yy 'Y , )
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of trial for action under -Article of Wer 503,

3. The evidence shows that accused unauthorizedly ebsented himself
from his station at Camp Marshal Lyautey, French Moroeco, on 1 July 1943
end returned to duty at 1400 hours 11 July 1943 (R. 5, Pros. Ex. 2), He
made the following unsworn statement: -

*There is nothing I can say in my behalf., I em guilty
of the Charge end specificatiom. I drank too mch, and
I steyed in town, That is the only thing that beppened,
8ir" (R. 7). v

4. It thus appeers from the uncontradicted evidence together with
his pleas of guilty that accused, without proper authority, absented
himself from his station and organization at Camp Marshel lyeutey, Fremch
Moroceo, on 1 July 1943 and remsined unauthorizedly absent until 1400
hours 11 July 1943. He was absent without leave as alleged and the court
properly found accused guilty as charged (MM, 1928, par. 132).

. It is alleged that the offense was committed et or near Caseblenca,
French Morocco., The court judicially knew that Camp Marshal Lyautey,
from which the evidence shows accused had ebsented himself, was near
Casablanca (Underhill's Criminal Evidence, 4th Ed.. sec. 62),

5. A&fter the rights of accused as a witness had been explained to
him, he first elected to remain silent. Then defense counsel proceeded
with a statement to the court which was tanteamount to an unsworn state-.
ment in behalf of accused, The prosecution objected to this procedure,
and in meking his ruling, the law member explained that

fdefense counsel is giving an wnsworn statement to the
court in extenuation, and you have already told the
court that the accused would remein silent® (R, 6).

Dofenso counsel then atated

.%It is his military upbrmging that prohibits, and. mekes
him timid in the presence of others, It is this that
keeps him silent., I thereby feel it is nv duty which
compels me to speak in his behalf® (R, 6,7).

‘The law member ‘replied

'17. cen't compel the accused to Ao anything it ho
chooses to remain silent® (R. 7). .

The unaworn statement of accused followed this smnouncement by the law
member, This procedure was unusual but under the circumatences, aid
not injurionaly a:rtect ‘the subatemtial rights of accused.

6+ Accused is twenty-four years of age. He was commissioped as a

: \ 2¢5‘.~’~73'
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Second lLieutenant, Infentry, 20 November 19)2.

7. In forwerding the record of triel to the Cormending General,
North African Theatez_' of Operations, the reviewing emthority stateds

"2. Ildieutenant Sayres' offense consisted of an absence
without leave from the Second Replacement Depot for a
period of approximately ten deys, during which time he
was in Cassblanca apparently under the influence of
intoxicants,

#3. It is believed that Lieutenent Seyres may be of
some value to the service and that the ends of justice
can be accomplished by commuting the sentence to &
heavy forfeiture of his pay., This is his first offense®,

8. The court was legally constituted, No errors injuriously
affecting the substantial rights of accused were committed during the
triel. The Board of Review holds the record of triel legally sufficient
to. support the sentence. Dismissel is authorized upon conviction of
violation of Article of Wer 61.

Judge Advocate,

) .__m._.%n: 9"(1"(— » Judge Advocate.

Frerns B ppocas , Judge Advocate.

NATO 699 ' 1st Ind.
. Brench Office of The Judge Advocate General, NATOUSA, APO 534, U. S. Army,
28 September 1943.

TOs Commending General, NATOUSA, &PO 53k, U. S. drmy.

1. ‘In the cese of Second Lieutenant Jemss B, Sayres (0-1300716),
Infentry, Compeny B, 10th Replacement Battelion, 2d Replacement Depot,
attention is invited to the foregoing holding by the Boerd of Review
that the record of trial ig legally sufficient to support the sentence,
which holding is hereby epproved., Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

‘2, After publication of the general court-mertial order in the
case, nine copies thereof should be forwerded to this office with the
foregoing holding end this indorsement. For convenience of reference
and to facilitate attaching copies of the published order to the record

-3 -
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NATO 699, 1st Ind.
28 September 1943 (Continued).

in this case, please place the file number of the record in perenthesis
at the end of the published order, as follows:

- (NaTO 699).

HUBERT D. HOOVER
COlOﬁel. J.A.G‘D.
Assistant Judge Advocate General

(Sentence ordered executed. GCMO 32, NATO, 28 Sep 1943)

-4 -
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Branch Office of The Judze Advocate General (97
with the
North African Theater of Operations

APO 531% U, S, AI'ILW.
13 October 1943,

‘ Board of Review

KATO 701

UNITED STATES ) ATLANTIC BASE SECTION
) |

Ve ) Trial by G.C.M., convened at
) Caseblanca, French Morocco,
Second Lieutenant RALPH GORDON )
NELSON (0-1298907), Infentry, )
Company C, 10th Replacement )
Battalion, 2d Replacement Depot. )

26 July 1943. . .
Dismissal and total forfeitures.

------- EL LT T ¥ P oy vy 1=

REVIEW by the BOARD OF REVIEW

Holmgreh. Ide and Simpson, Judge Advocates.

l, The record of triel in the case of the officer named above has
been examined by the Board of Review.

2. The accused was tried upon the following Charges and ‘Specifica-‘
tions: ’

Original Charge.

CHARGEs Violetion of the 96th Article of War,
.Specification:  In that Ralph Gordon Nelson, 0-1298907, 2nd -
Lt,, Inf., attached to Company A, 1l0th Replacement
Battalion, 2nd Replacement Depot, did at Caseblancsa,

French Morocco, on or about 1 June 1943 enter an off
limits area to wit 014 Medina, with ean enlisted man,
Additionel Charges., b
CHARGE I: Violation of the 96th Article of War.

Specification l: In that 2nd Lt. Relph G, Nelson, attached
to Compeny C, 10th Replacement Battalion, 2nd Replacement

CONTCENTIAL PEEY I
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Depot, having been restricted to the limits of Canp

nershal Lyautey, French Moroeco, did, at Caxp Mershel .
Lyeutey, French lorocco, cn or about 18 June 1943, break
said restriction by going td Casablemca, French Lbroccq.

Specification 2: In that 2nd Lt. Ralph G, Nelson, attached
to Compeny C, 10th Replacement Battalion, 2nd Replacement
Depot, was at Casablenca, French Morocco, on or about 18
June 1943, drunk in uniform in a public place, to wit,

,  Caseblanca, French Morocco,

Specification 3: In that Second Lieutenant Ralph G. Nelson,
Infentry, attached to Company C, Tenth Replacement Battaliom,
Second Replacement Depot, having received a lawful order
from lajor Frenklyn D, Fry, Adjutent Generel's Department, -
to sit down, the said lajor Franklyn D. Fry, Adjutent General's
Depertment, being in the execution of his office, did at
Casablanca, French Morocco, cn or about 18 June 1943, feil
to obey the seme. _ .

CHARGE II: Violation of the 634 Article of War.

Specificetion: In that 2nd Lt. Relph G. Nelson, attached to
Company C, 10th Replacement Battalion, 2nd Replacement
Depot, did, at Casablenca, French Morocco, on or about 18
June 1943, behave himself with disrespect toward Major. -
Franklyn D. Fry, 4GD, his superior officer, by sgying to
him-*Fuck you, I will not take eny orders from you, you
cen bite my ass®, or words to that effect.

He plesded not guilty to end was found guilty of all Charges and Speci-
fications. No evidence of previous convictions was introduced. He was
sentenced to dismissel end total forfeitures. The reviewing authority
epproved the sentence end forwarded the record of triasl for action
pursuant to Article of War 48. The confirming authority, the Commending
General, North African Theater of Operations, confirmed the sentence and
formarded the record of triel for action under Article of War 50%.

3. The evidence shows that at 0100 hours (R. 18,21) an 1 June
1943, following a report of a complaint by an Arab concerning & dispute
over some ducks, & military policemen found accused and a sergeant about
500 yerds within 0ld Medina (R. 15), en off-limits section of Casablanca
(Prose. Ex. 5). All of the main entrances to 0ld Medina were marked with
signs stating thet the place was off-limits to American personnel (Re. 17)e
The signs were ®about 2} feet long, and about two feet in height® and
there were smaller signs painted on the walls, They were above the level
of the eyes of the ordinery person walking in and there was "a possibility
of missing if you ere not looking for them® (R. 20). The signs were not
lighted but upon erriving at close range they could be seen, There were

P
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several entrances Yaround t,hat seme vicinity® which were also marked
pleinly (R, 18). 4ccused told the military polzceman he did not know
he was off limits (R, 17).

Accused was returned to ceamp that night at about 0200 hours end
later in the day he was brought before "Colonel Dockum® (R. 22), who
t01d him he was restricted to the area of the 24 Replacement Depot funtil
further instructions and action by Atlantic Base Section Headquarters®.
(R. 23).  Accused sald he understood the order, lajor Franklyn D. Fry,
Headquarters Section, 24 Replacement Depot, then took accused before his
Dattelion Commender end repeated the verbal instructions as ordered by
- Colonel Dockum (R. 24),

‘ . At about 0820 hours 18 June 1943, Second Lieutenant ¥William W,
Marshell of the 794th Mlitary Police Battalion, Company 4, received a )
call to pick up en officer near the Second Base Post Office in Casableanca
(R. 35). He found accused in the hallway of en apartment house. He was
*sort of leening up against the wall® trying to zip up the front of his
trousers, He talked incoherently and steggered (R. 36)., He created no
r(iistur‘gazice (R. 37)e Accused had not been relieved from restriction

R, 27). ) .

At about 1000 hours on the same day Major Fry, who was then Provost
dershall of the 2d Replecement Depot, went to a police station, apparently
in Casablenca, end saw accused there. Accused walked to a desk, where a
- sergeant was busy and demanded to know what the charges were. lajor Fry

to0ld accused the sergeant was very busy and to sit down, He repeated the
order. 4ccused told Major Fry in effect "...no paratrooper will teke en
order from you; I won't teke en order from you and you cen gnaw my ass®
(R, 24,28), end "Fuck you, I won't take any orders, you cen bite my ass®
(Re 44t)e Yajor Fry testified that at the time he gave the order he was
accused's superior officer in that he was Provost Mershall of accused's
organization and was then in the execution of his duties (R. 25). Major
Fry was in uniform and accused could see "his rank and grade® (R, 28).
Accused was also in uniform (R. 37). He repeated the order three or four
times end accused "wouldn't still sit down®. Major Fry turned accused
over to enother officer who "finally succeeded in. getting him seated®
(Re 26,27 ,44)s In Major Fry's opinion accused wes drunk. "He had the
general eppearance of a drunken men, He wasn't too steedy on his feet
" and he was quite talkative® (R. 25). Accused's language in eddressing’
Major Fry was profane and oObscene (R. 28), 'antagonistic. not friendly,
end disrespectful' (R. 29).

.Lccused testified only in regard to Charge I, Specification 1, He
stated that on the night of 1 June 1943 he attended en officers' damce
at the Red Cross Building which ended a little after midnight, EHe was
placed in charge of two ducks by en officer and he instructed a sergeant
vho was helping at the dance to "take over®. Accused did not have a
. "date” and as his transportation was being used to teke some nurses home

he and the aergeant wandered off down the street and into the liedina

(9]
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(Re 48). He did not know where the Medine was, had not been given in-.
structions es to its bounderies (R. 49) end saw no signs (R. 48). Upon
cross-examination accused testified that he had been in Casablenca only
once., He had heard of the 0ld Medina (R. 50) and understood it was

restricted (R. 51,57)s He had hed a few drinks before attending the dance
(R. 57) end took several drinks during the course of the evening (R. 58).

4o It thus appeers from the evidence that at the time and place
alleged in the Specification, Charge I, accused entered an area in Casa-
blanca, known as 014 Medina, which had been officielly declared off limits
end prohibited to American personnel (except where entrance was specific-
elly authorized for official business), seme having been published in a
btulletin emenating from Headquarters Atlantic Base Section at a prior date,
-The area had been duly posted by signs at all of the entrences., 4HAccused
knew that the area was off limits but claimed that he did not know its
locetion or bounderies end that he did not see the warning signs when
entering the area. The court could accept or reject any or all of the.
testimony of any of the witnesses and by its finding 'of guilty indicated
that it did not' believe that accused was udaware of the boundaries of the
restricted district when he entered it. The offense committed amounted
to a violation of standing orders and as such is punishable under the 96th
Article of War (CM 122636 (19;8); Dig. Op. JAG, 1912-40, per. 454 (33) ).

It further appears from uncontradicted evidence that following his
arrest in the 014 Medina accused was restricted to the camp area until
further notice and accused said he understood the order. 4s alleged in
Specification 1, Charge I of the additionsl charges, he later left the area
and went to Casablanca without having been set at liberty by proper authori-
ty. These facts constitute en offense properly chargeable under the 96th
Article of War, ®Colonel Dockum® is nowhere identified as accused's com-
mending officer nor is he shown to have had authority to impose restric-
tions upon accused. This failure of express proof is of no consequence
since an errest is presumed to be legal, the contrery not appearing (MCM,
1928’ par, 1393)' . ' : '

The evidence further shows that at 0820 hours on the date and at
the place alleged accused was found by a militery policemen in the hallwey
~of en apartment house. He was in uniform. - He talked incoheremtly end
steggereds The front of his trousers were open, He was teken to a police
station where he walked to a ‘desk and demended to know what the charges
were against him, He was told to sit down by the Provost Marshall and the
order was repeated three or four times. Accused refused to obey the order
end became profane and disrespectful towards his superior saying among
other things ",,.no peratrooper will take an order from you. I won't take
en order from you end you can gnaw my ass®, end *Fuck you, I will not take
eny orders from you, you can bite my ass®, or words to that effect., 4l-
though accused was drunk the court was justified in inferring that he was
mentally capable of recognizing the officer to whom he was disrespectful,
It is thus cleerly established by the undisputed evidence that accused wes
drunk in uniform, wes disrespectful to end refused to obey the lawful order
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of a superior officer then in the execution of his office, as is alleged\‘
in Specifications 2 and 3, Charge I of the edditional charges, and the
~ Specification, Charge II of the a.dd:.tional charges. .

The Board of Review is of the opinion that the evidence is legally
sufficient to support the findings of guilty. »

5. Accused is 27 years old. He entered active service 11 September
19440 and was commissicned &s Second Lieutenant November 191;2. No prior
service is shown.

6. The court was legelly constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial, Dismissal is authorized upon conviction of violation of Articles
of Wer.63 and 96. The Board of Review is of the opinion that the record
of trial is legelly sufficient to support the findings and sentence.

Judge Advocate.

_Q 'Z 9’ L(- ’ Judge Advogate.

pmgmi S » ‘Judge Advocate.
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. WAR DEPARTNENT

Branch ‘0ffice of The Judge Advocate General
with the
North African Theater of Operations

APO 534, U. S. Army,
L October 1943.

Board of Review

_NATO 701

UNITED STATES . ATLANTIC BASE SECTION

Trial by G.C.M., convened at
Casablance, French Morocco,

)

)

V. g
Second Lieutenant RALPH GQRDON . ; 26 July 1943.

)

)

NELSON (0-1298907), Infentry, Dismissal and total forfeitures.
Company C, 10th Replacememnt
Battaelion, 24 Replacement Depot.

HOIDING by the BOARD OF REVIEW
Holmgren, Ide and Simpson, Judge Advocates.

" The record of tri'al' in the case of the officer nemed above has
been examined and is held by the Board of Review to be legally suffi-
¢ient to support the sentence. :

~Judge Advocate,

__04 9‘ > . Judge Advocate,
Qg*m ». Judge Advocate.
NATO 701 1st Ind,

Branch Office of The Judga Advocate General, NA!I‘OUSA APO 531;. U. S. Ay,
h October 1943,

-

TOs Commending General, NATOUSA. APOQ 531;. U. S. Army.

4 1. "In the case of Second Lieutenant Ralph Gordon Nelson (0-1298907),
Infantry.‘Conmany c. 10tk Replacement Battalion, 24 Replacement Depot,
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NATO 701, 1st Ind. s R (103)
L October 1943 (Continued).

attention i1s invited to the foregoing holding by the Board of Review that
the record of triel is legally sufficient to support the sentence, which

holding is hereby approved. Under the provisions of Article of Wer 503,

you now have authority to order execution of the semntence.

‘2, After publication of the general court-mertial order in the
case, nine copies thereof should be forwarded to this office with the
foregoing holding end this indorsement. For convenience of reference
end to facilitate attaching copies of the published order to the record

~ in this cese, please place the file number of the reccrd in parenthesis
at the end of the published order, as followss '

(naro 701).

r'/ f -

’

HUBERT D, HOOVER
. Colemel, J.A.G.D. : ‘
 s.. .. . hssistent Judge Advocate Gemeral . - -

(Sentence ordered executed. GCMO 38, NATO, 4 Oct 1943)
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Brench Office of The Judge 4dvocate Generel . (105)
with the i
North Africen Theater of Operations

LPO 534, U. S. Army,
- : 19 November 1?143. .

~ Board of Review

NATO 757

UNITED_‘STATES- ATLANTIC BASE SECTION

Ve Trial by G.C.M.,.convened at
Casablanca, French Morocco,
Dishonoreble discharge
(suspended) and confinement
for one yeer. )
Disciplina.ry Training’ Center,
Atlantic Base Section.

Private HENRY (IMI)
KUPERSMITH (32318808),
Headquerters Compeny,
- 6th Port Headquarters,
Trensportation Corps.

HOLDING by the BOARD OF REVIEW

Holmgren, Ide end Simpson, iudge Advocates.

The record of triel in the case of the accused named above, having
been exemined in the Branch Office of The Judge Advocate General, NATOUSA,
end there found legally insufficlent to support the findings and sentence,
has been exemined by the Board of Review., The Board of Review holds the
-record of trial legally sufficient to support the findings and the sentence.

[

( . Judge Advocate;.
@ 7. Fleo

’ Judge Advocate.
{

Eersna ﬁ\'nwo—w—v ) J‘udge Advocate.

' Branch Office, JAG, NATOUSA, Board of Review, 19 November 1943.
TO: Thg Assistent Judge Advocate General, NATOUSA,

For his information,
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NATO 757 ‘ 19 November 1943.
NEMORANDIM ¢

SUBJECT: Record of trial in the case of Private HENRY (id4I)
KUPERSMITH (32318808), Headquarters Compeny, 6th Port
Headquarters, T:ansportation Corps.

1., It was charged that aééused wrongfully disposed of a pair of
shoes of the value of about $3.76, property of the United States furnished
and intended -for the military service thereof by giving them to Private
Mohrbach, end that he wrongfully converted to his own use a list of
articles of the value of about $27.15, property of the United States =
furnished and intended for the militery service thereof, He was found
guilty as charged-with the exception that four sand bags, emong the list -
of articles converted by him, were found to have "a total value of $1.00
instead of $8.84", end was sentenced to dishonorable discharge, forfeiture
of ell pey and allowances due or to become due and confinement at hard
labor for one year, The reviewing authority approved the sentence but
suspended the execution of the dishonorable discherge, and designated the
Disciplinary Training Center, Atlantic Base Section, as the place of
confinement. ‘ g

The record of trial has been exemined in the Branch Office of The
Judge Advocate General, with the North Africen Theater of Operations, and.
there found not legelly sufficient to support the findings end the sentence.

2, Privete Mohrbach testified that on 15 May 1943, accused asked him
if he wanted & pair of shoes, and "being in need of a pair® he took them.
He thought better of it later on and turned them into the supply room
(R. 11). Accused admitted giving the shoes to Mohrbach but said he asked
him to turn them into the supply room for him (R. 13). He could not turn
them in himself "because they never believe® him, and would accuse him
‘of teking it from somewhere® (R, 15).

While there was no direct evidence as to the ownership of the shoes,
the circumstances clearly support en inference that they were property of

~ the United States furnished and intended for the military service thereof.
The gift of the shoes to Mohrbach, who stated he was *in need of a paire®,

. reasonably implies that the shoes were of regulation type and the kind he
was then weering as an enlisted men; end the testimony of accused that he
told Mohrbach to turn them in to the supply room constitutes a significent
admission on his part that they were government owned, of a kind issued,
maintained end received by the supply egercy., The fact that Mohrbach
turned them over to the supply sergeant ‘signifies that he &lso was eaware
that the shoes were of that kind; that is govermment issue, While the
record contains no evidence of their condition or value, they were produced '
before the court for inspection and it could: properly find that they had
some value (See Dig. Op. JAG, 1912-40, sec. 451 (42)). Accused menifestly
had no right to dispose o6f thé property in any way other than by turning
it in to the proper custodian., It must be concluded that there was sub-
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stential evidence in support of the court's findings, and that the act
‘'was one of wrongful disposition within the purview of the 94th Article of
Wer.

3. Accused was found in possession of certain erticles of property
in excess of the suthorized issue under the Table of Basic Allowances,
which could not have been issued to him "with authority* (R. 7,8,10). He
had failed to display these articles at the time of en inspection; after
he had stated that the erticles on displey were all he possessed, the
aedditional erticles were found among his possessions. They were *militery
erticles” (R, 8). *reguler issued property" (R. 7), end included four
sand begs of a stipulated value of one dollar (R. 19), which had been
issued to the company for the purposes of barricades and which the_ men
were not supposed to have in their possession (R. 18). Accused testified
that some of the articles had been given to him by soldiérs in his ocutfit,
some he found.on his bunk, the barracks begs had been given him by the
supply sergeant, the four sand bags were "lying around®, and the pillow
cases he didn't know anything about (R. 13). On cross-examination he
admitted that he had heard of the Table of Basic Allowances, and that he"
understood a certein emount of militery equipment was issued to each man,
and that of issue property he was only ellowed to have what was issued to
him. He testified that he had hed things issued to him by the supply -
sergeant, but that "some of the stuff was not exactly issued with a recard,
such as the unclaimed barracks bags® (R. 14). The first sergeent testified
that barrecks begs or surplus property could not bé drawn in his orgeniza-
tion unless the men were cherged with them (R, 17). :

The charge involves .the conversion of property belonging to the
.United States, furnished and intended for the military service thereof.
The conduct of &ll ‘parties concerned and the theory of the case as pre-
sented in court menifestly exclude the possibility of dispute whether the .
articles were govermment owned. But irrespective of other items, the
send bags were clearly shown to be so owned and there is evidence that
accused had no right to have them. They alone would suffice to support
the findings under this specification., The accused's initial denial that
.he possessed erticles other then those on display, the testimony that the
articlés found were property of regular issue end within the Table of
Besi¢ Allowences, end included "military articles", such as three "berracks’
begs, four pillow cases, 1 towel, Iuck, three flashlights, two headnets®,
ere significent circumstances, justifying an inference of conversion.to
his own use.

It is not for the Board of Review to weigh evidence and where, as
in this case, the inferences are substantially sufficient the findings
of the court camnot be disturbed.

.. 4+ The Board of Review is of the opinion that the record of trial
is legelly sufficient to support findings and the sentence,

-~ ’
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CONmDmTIAL
Branch Office of The Judge Advocate General : ,(1'09).

with the
North Africen Theater of Operations E

APO 534, Us S, Army,
28 October 1943.

" Board of Review
NATO 759

UNITED STATES MEDITERRANEAN BASE SECTION
Trial by G.C.M., convened at
Oran, Algeria, 28 August 1943.
Dishonorable discharge and
confinement for ten years.
United States Disciplinary
Barracks, Fort lLeavenworth,
Kansase

Ve ¢

Private CLIFTON E. THOMPSON
(34178245), Detaclment Company
C, 611th Quartermaster Battalion
(Bakery).

HOLDING by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

1. The record of trial in the cése ‘of the soldier named above has
been examined by the Board of Review,

2+ Accused was tried upon the following Charges and Specificationss |
CHARGE I: 'Violation of the 6l4th Article of Ver. "

Specification 13 In that Private Clifton E, Thampson, Detachment’
Compeny "C®", Six Hundred and Eleventh Quartermaster Battalion
(Bakery), did, at Mosteganem, Algeria, on or ebout 1 August :
1943 1ift up a weapon, to wit a rifle, against First Lieutenant
Josiah L. Moser Jr., his superior officer, who was then in
execution of his office.

Specification 2: In that Private (lifton E. Thémpson, Detaclment
Company "C", Six Hundred and Eleventh Quartermaster Battalion
(Bakery), having received a lawful command fram Captain Edward

. L. Ryba, his superior officer. to give up his weapon, to wit
a rifle, did at Mosteganem, Algeria. on, qr ‘about 1 August 1943,
wilfully disobey the sane. Y : .

C.NFIDENT:AL
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CHARGE II: Violation of the 65th Article of Ver.

Specification: In that Private Clifton E. Thompson, Detaclment
Company "C", Six Fundred and Ileventh Cuartermaster Battalion
(Bakery), having received e lawful order form Technician Fourth
.Grede lennart H. Width, a non-commissioned officer who was then
in the execution of his office, to get on a truck, did at
lostaganem, Algeria, on or sbout 1 August 1943, wilfully disobey
the sane. :

He pleaded not guilty to and was found guilty of the Charges and Specifica=
tionse No evidence of previous convictions was introduced. He was sentenced
to dishonorable discharge, forfeiture of all pay and allowances due or to
become due and confinement at hard labor for ten years. The reviewing
authority approved the sentence, designated the United States Disciplinary
Barracks, Fort Leavenworth, Kansas as the place of confinement and forwarded tle
record of trial for action under Article of War 503. .

3. The evidence shows that at about 2200 hours on 1 Zugust 1943,
accused and a "Sergeant Foot" were seen in Mostaganem. Accused was carry-
ing a rifle and Foot, a *tamy-gun" (R. 9,10). Techniecian Fourth Grade
lennart H. Width, Company A, 907th Ordnance Company, a provisional military
roliceman on duty and wearing an "MP" brassard (R. 8,9), asked accused viy
he had ke rifle and he replied that a guard had been attacked and he was
carrying it for protection. About that time other military policemen
arrived in a truck. Foot was relieved of the tammy-gun and directed to get
into the truck (Re 445,9)e Sergeant Width then turned to accused and said,
"% want you to get into the truck, also" (R. 5), whereupon, as he testified,
the accused

"stepped back one or two feet and lowered his rifle down
into the pit of my stomach, and.told me to 'stand back!
or 'get back', and says, ‘'all the rest of you lP's get
in that truck', and then he says, 'Foot, came ocut of that
truc?.' . (Ro 5)0 . ‘ ’

Foot remaired in the truck (R. 7). and accused went away (R. 13). Another
witness testified that Sergeant Width asked accused for his rifle and "told
him to get into the truck that he wanted to take him to HReadguarters for
questioning® (R. 12) and still another that, when accused stepped back and
. I(J}gin;g% his rifle at Sergeant Width, he said "get back or I will kill you"

Later the same night Captain Edward L. Ryba, a military police captain,
-accanpanied by a military police lieutenant, went to accused's campany area
in Mosteganem, Algeria, to "quell same trouble" (Fx. A,1)e When Captain
Ryba arrived there was "consideravie nmilling around" and, with the aid of
his f?ashlight, he saw & colored soldier abcut six feet in height and v
weighing around two hundred pounds, dressed in fatigue clothes, holding a
sfarvice rifle at port position (Ex. 4,1,2; Ex. B,1)s The captein amnounced
hlmself\ as "Captain Ryba from the military police"™ and thereupon ordered

_ COREIDENTIAL
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this soldier *to give ur your rige ‘ﬂl s'bl*tér\re - and said,
"don't came any-closer big boy or I w111 let you have it" and ordered
the captain to extinguish his flashlight (Ex. 4,2)¢ To identify him~
self the ccptain turned the flashlight on his face and collar insignia
(Exs As2, By2). The order was repeated end not camplied with (Ex. 4,2).
The soldier then disappeared in the darkness (Ex. A,2), .

Imediately thereafter the comnanding officer of the campany to.
which accused was assigned, Lieutenant Josiah L. Moser, Jr., Company
Cy 611th Quartermaster Battalion (Bakery), approached Captain Ryba
and, after discussing the matter with him, shouted in the general
direction in which the soldier had disappeared, "Thompson, I'm coming
in to see you" (Ex. By2)s The incident described was observed end
corroborated by two witnesses who positively identified accused as
the soldier to whom Captain Ryba gave the camand (R. 6,10). Capfain
Ryba and the lieutenant who acccmpenied him were the only military
police officers in the area at the time (Ex. B,3)s Neither the captain
nor the military police lieutenant who accampanied him could identify
the soldier to whaha the order was given (Ex. 4,3, Bs3)e

Adccused had gone to his tent and was heard to say that he was
*not caming out for anyone under any circumstances® (Re 13,14)e Lieuw

tenant Moser testified that he then called out to the accused that .

he was coming in to talk with him (R. 13) and that accused replied
*alright, came in if you will came in alone without anything in your
hands" (R. 1)) He entered, sat down and in a discussion that followed,
learned that accused had grievances against the military police and

wad adamant in his determination that no one was going to t&e him

(Re 14)s lieutenant Moser testified that "when I approached the tent
his rifle was at a ready position...in the direction of me as I was
approaching®, but from the time he first saw accused until he left

the tent, the accused "just had it (rifle) in his possession, that is
all, but it was not pointed at me®. (Re 14).

Accused elected to remain silent and offered no witnesses.

Le Wwith reference to Specification 1, Charge I, the evidence

" shows that Lieutenant Moser, apprised of the unruly conduct of accused,
approached the latter's tent and announced that he was about to enter
it., The accused expressed no objections provided he came alone and
without anything in his hands. As the lieutenant approached, the
accused held his rifle in a "ready position®, in the direction of the
officer, but during the ensuing discussion, as Lieutenant Moser testi-
fied, *he just had it in his possession, that is all, but it was not
pointed at me®, To came within the intendment of this charge, the

act of 1lifting up a weapon must amount to en assault, as by *raising
or brandishing of the seme minaciously in the presence of the superior
and at him® (Winthrop's, reprint, p. 570)s In this essential respect, -
the evidence clearly falls short of the required proof, for here no

- physical attempt or mensce of vioclence was directed toward the officers
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To the cortrary the evidence campels the coﬁEquicﬁ'%ﬂat the position
of accused when first seen ty the officer was manifestly no different
fram that in which he had placed himself before his appearance and

that_ at no time did the accuced change his position or make ary menacing
move or gesture. There is no evidence upon which a finding of guilty
can be supported with respect to this Specification.

This view is consistent with a holding of the Board of Review
upon a similar state of facts, as follows:

*accused was found guilty of 1lifting up a veapon
against his superior officer, in violation of A. W,
64, There was evidence that accused's captain

came upon eccused keeping a number of soldiers at

bay by holdinz a loaded service rifle at 'low port!

in a menacing manner. The captain, vho was gbout

25 yards from the accused, stepped in front of the
group, thus placing himself in the line of fire

of the rifle as accused was holding it, amd ordered
accused to surrender the rifle. Accused remarked that
if he fired he would take the captain with him, but
did not move his position or rifle. The ceptain
repeated the order, whereupon accused unloaded the
rifle and threw it to the ground., Helds The record
does not support the findings. To constitute "1ifting
up' a weapon within the meaning of 4. W. 64 there

must be scme physical attempt or menace of violence.
Mere words are not enough. In the instant case th: re '
was no evidence that accused made any menacing move

or gesture toward the captaine C. M. 229343 (1943)*
(B.lllo JAG Jamiary 191}3. Vol. II, No. 1l, sec. 422 (l) )o

There is ample evidence to support the findings of guilty of
Specification 2, Charge I, for at the time and place alleged, upon
being ordered by Captain Ryba, his superior officer, to give up his
rifle the accused then and there deliberately and willfully disobeyed
such command. By wey of aggravation accused said "“don't ccme any
closer big boy or I will let you have it®. "The captaln had gone to
accused's company area to quell a disorder and there found accused
holding a rifles The elements of the offense charged are fully
established, '

As to Charge II and its Specification, the evidence shows that at
the place and time alleged Technician Fourth Grade lLennart H. Width,
a provisional military policeman on duty and wearing en *"MP" brassard,
saw accused and a "Sgt. Foot" in Mostegenem, the former armed with a
rifle and the latter with a “tommy-gun®. Width relieved Foot of the
*Tommy Gun® and had him get into a truck in which a group of military
pol}cemen had just arrived. He then said to accused *We want you to
get into the truck, also" (R. 5)¢ Private Warren W. Dippong, 9th
Anti-Aireraft Alr Warning Group, testified that Width *asked him

-l -
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for hls rifle and told him to get into the.;;uck\tﬁétfxe wanted to
take him to Headguarters for cuestioning® (R. 12). Instead of com~
plying, accused menaced Width and the other military police with his
rifle and went awaye The requirements as to proof are that accused
received a certain order from a non-coarmissioned officer as alleged,
that such order was given by the latter in the execution of his office
and that accused willfully disobeyed the command (L:CLi, 19238, par.
135b). Tec:nicians are non-camissioned officers within the purview
of this Article of Yar (W.D. Cire No. 204; 24 June 1542, IV, 3) and
in the situation presented, Width was clearly in the. execution of his
duties, authorizedly done by military usage. The remaining ouestion
is whether the words employed by Width constituted an order under this
Article of VWar. The decision rests upon evidentiary statements that
Ve want you to get into the truck, also® and "told him to get into
the truck" and in their relationship to the attendant circumstances.
While the words attributable to.iidth by one witness appear to fall
short of the usual conception of an order, no reascnable contention
can be advanced that under the eircuristances it was not so intended
- and that it was not fully understood to be such by accused. His
parting remerk, "Get back on the truck or I'll kill you" significantly
denotes an awareness on the part of accused of the cammanding purport
of Width's words and at the seme time demonstrates his deliberate
defiance thereto, The form in which an order is expressed is immaterial
‘provided that the substance amouints to a positive mandate® (Winthrop's,
reprint, pe 574). The situation which confronted idth, with accused
with a rifle holding at bay some fifteen military policemen, was
attended with serious possibilities and incidentally justified words
of a less peremptory nature than those which otherwise would have been
expected. loreover a witness could testify that Width *told him to
get into the truck". It must be conduded that under all the cire-
cunstances the accused fully understood that he was given an order
and that his refusal to obey wes deliberate as well as willfule. The
offense is therefore established.

5. Two witrnesses for the prosecution testified by deposition.
This being a capital case within the purview of iArticle of War 25,
the prosecution could properly introduce the depositions only by
exprecs consent of the defense made or presented in court (MCM, 1928,
par. 119a), It is noted that each deposition contains an express agree-
ment- between the trial judge advocate, accused and defense counsel
to the effect the deposition may be read on the irial of the case
subject to such objection as the rules of evidence might justify.
Hovever, when the depositions were offered on the trial the defense
in each instance specifically amnounced that it had no objection. The
consent was sufficient to render them admissible in evidence.

6. Accused is twenty-five years olde He was inducted into the
Armmy 29 Jenuary 1942. No prior service is showne
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7. For the reasonsz stated the Board of Rev:.ev‘v"ﬁo!és él-record
of trial legelly insufficient to support the finding of guilty of
Specification 1, Charge I, legally sufficient to support the findings-
of guilty of Charge I and Specification 2 thereunder and of Charge II
and its Specification, and legally sufficient to support the sentence.

» Judge Advocate.

(-l G , Judge Advocate,
I o ,
/ d .
¥ - » Judge Advocate,
NATO 759 1st Ind.

Branch Office of The Judge Advocate General, NATCUSA, APO 53LL. U. S. Ay,
28 October 1943.

TO: Commanding General, Mediterranean Base Section, 4PO 600, U. S. Army.

1. In the case of Private Clifton E. Thompson (31178245),
Detactment Campany C, 611th Quartermaster Battelion (Bakery), attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally insufficient to support the finding of
guilty of Specification 1, Charge I, legally sufficient to support
the findings of gudlty of Charge I and Specification 2 thereunder
~and of Charge II and its Specification, and legally sufficient to

support the sentence, which holding is hereby approved. Upon dis=-
approval of the finding of guilty of Specification 1, Charge I, you
will have authority to order execution of the sentence.

2. Attention is invited to the provisions of Circular 193, Head-
quarters, North Africen Theater of Operations, 27 September 1943,
directing that effective 1 October 1943, camanding officers exercising
general court-martiel jurisdiction within this theater, when desig-
nating a diseiplinary barracks in the United States as the place of
confinement for general prisoners, will designate as the place of
confinement: Eastern Branch, United States Disciplinary Barracks,
Beekman, New York. .

/

3« After publication of the general court-martial order in this
case, nine copies thereof should be forwarded to this office with the
foregoing holding and this indorsement. For convenience of reference
and to facilitate attaching copies of the published order to the record
in this case, please place the file mumber of the record in parenthesis’
at the end of the published order. as follows:

- ALl

HUBERT D. HOOVER
0010331. JeAeGeDa
Assistant Judge Advocate Ceneral
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Branch Office of The Judge Advocate General
with the
North Africen Theater of Operations

APO.SB&O U. S. Army,
27 October 1943,

(115)

Board of Review
NATO 774

UNITED STATES 2D ARMORED DIVISICN

Trial by G.C.M., convened at
APO 252, U, S, Army, 20
September 1943, - )
Dishonorable discharge and
confinsment for nine years.,
United Stetes Disciplinary
Barracks, Fort Leavenworth, .
Kenses.,

Ve

Private GODFRED (MMI) RUFF

(37098552), Company.G,
66th Armored Regiment,

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Jﬁdge Advocates.

1., The record of trieal in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following Charges and Specifications:
CHARGE Is Violatien of the 96th Artiele of War.

Specification 1t In that Private Godfred (nmi) Ruff, Corpeny.

' g%, -66th Armored Regiment, being a member of a special
gaard and having been duly posted as such, at a railroad
bridge between Castellemare, Sicily and Belestrate, Sielly,
on or about 8 August 1943, 4id leave his poet before he

was regularly relieved,

Spociﬁcatim 2: In that Private Godfred (nmi) Ruff, Company
*G*, 66th Armored Regiment, being a member of a special
guard and baving been duly posted as suech, at a railroad
bridge between Castellamare, Siocily and Balestrate, Sieily,
on or about 8 Adugust 1943, was found d&unk upon his poss,
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(llé)cmRGE II: Violation of the 93rd Article of Wer.
Specification: In that Private Godfred (nmi) Ruff, Compeny -
"G*, 66th Armored Regiment did, near Castellamere,

Sieily, on or about 8 August 1943, with intent to do
him bodily harm, commit an assault upon Corporal Joseph
¥. Smith, Compeny °*G®, 66th Armored Regiment, by point-
ing at him a dengerous wespon, to wit, a eal. 45
revolver, end by saying to him "I*1ll blow your brains
out?, or words to that effect. .. -

He pleaded not guilty to and was found guilty of the Charges and
Specifications, No evidence of previous convictions wes introduced, He
was sentenced to dishonorable discharge, forfeiture of all pay and sllow-
ences due or to become due and confinement at hard labor for nine yesrs,
The reviewing authority approved the sentence, designated the United
States Diseiplinary Berrscks, Fort leavenworth, Kansas as the place of
confinrement and forwerded the record of trial for action under Article

of War 503, ‘

3. The evidence shows that on 8 Adugust 1943, the accused was a-
member of a guard detail whose missicn it was to gnard a bhridge in the
rear of the combat area between Castellamare znd Balestrate, Sieily. It
wes a railroad bridge over which trains frequently pessed carrying gas,
0il and militery supplies for the Allied forces. The gnard was "supposed
to protect® the bridge *from being blown up®, to enforce blackouts and to
enforce *curfew on the highway that rem perallel to the bridge® (R. 6,9).
Accused was posted on duty as a guerd (R. 6,8) at 1400 hours and entered
upon his duties &3 guerd at that time (R, 7).. His tour of duty was
veriously described as *Four hours on amd eight hours off* (R, 8), snd
*From three o'clock to six o'clock...' (R, 10) and "we went on for three
bours®, One witneas testified the accused was late.in arriving at his
post,.arriving *somevhere areund four o'clock’., The guerd was moet formelly
posted by a noncommissioned officer, the guards *simply went up and
relieved the other two on the tridge., The sergeant was *always in the

vieinity® (R. 9). The sergeant of the guerd testified that he posted
accused (R, 7). ,

Yhen accused arrived he hed epperemtly been drinking heavily., EHe
later left-the post telling Corporel Joseph W, Smith, of the same-crgeni-
zation who wes an duty with ecoused, that he was going for a drink (R, 10).
Hs was gone sbout *ane-half or three-querters of en hour* (R, 15). He .
bad not been relieved- from his post by proper auwthority (R. 7,10). ¥hen
he ceme beck ®he was in pretty bad shape...he was drunk...He seemod to
be practicelly cut of his head® (R. 7,10), "I dcn't think he eould think
streight...I don't think he could nevigate®... "He was intoxjicated..,

Eis eyes were glassy®..."he staggered eround® (R, 7,11). 4 girl ceme dewn
the highway on a bieycle.and sceused walked out to the highway bdridge,
"stuck out his hand® end epparently frightened her. She turned around

and went back, Smith then asked accused why he had dome thet. dAccused
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*blew up® end drew a .45 celiber revolver, pointed it et Smith end
threatened to kill him (R, 10). The revolver was loeded (R, 11), *He
said that what he hed dcne was none of my business end said he would
blow my breins out®, His voice wes *very unfriendly® emd he eppeared to
meen ® just what he seid ebout blowing my brains out®.(R. 10). Smith
considered bimself in denger (R. 10,11), Accused later put his gun back
in his holster but continued ®talking back end forth®. The sergeant
heard the conversation end came up and took eccused's gun and relieved
him from guard (R, 7,11). .

dccused elected to remain silent, A4 defense witness who was- a member
of the guerd detail testified that it was customery for a guerd when he
wented to urinate *to just walk about two yards or so end urinate in the
. weeds but if you had to go to the latrine you would have to ask for relief®,
If a guerd had to leave for just a "minute or s0® he would "tell the other-
guerd®. At night they would get a relief (R. 13). - '

The court recalled the sergesnt of the guard who testified thet the
fgeneral orders epplied on that post® that he had instructed the men om
guard that *when their time was up to holler down® end he would see that
the next relief was ®sent up® (R. 1j).

4. It thus sppears from the unccntredicted evidence that at the place
end time alleged in Specification 1 of Charge I, accused, having beem
‘posted as a member of a specisl guerd, left his post before he was
regularly relieved; that after sn absence of a half to three-guarters of
an hour, he returned to his post ard was found drunk upon it, as is alleged
in Specificstion 2 of Charge I; end efter his retwrn, that he beceme
incensed at Corporal Joseph W, Smith, drew a A5 caliber loaded revolver,
pointed it at Smith and threatened to kill him, as is alleged in the
Specitication of Charge II. Accused was & member of a gusrd detail which
head been charged with the importent responeibility of guarding a railroad
trestle over whieh trains carrying militery supplies were frequently
passing, He left this detail emd abandoned his post without euthority
and before he was regulerly relieved and returned subsequently in a
- drunken condition and undertook to resume his duties. He accosted a
girl who approsched along the roed and frightened her sway. Wien Smith
esked him why he had accosted the girl, he pointed & loaded revolver et
Smith snd in a belligerent, unfriendly manner, declared as if he meent
what he said that he would blow Smith's *brains out®, Accused was clearly

shown to have been guilty of the offenses charged, .

Whether he was too drunk to entertain the specific intent to &0 him -
bodily harm when accused drew his pistol on Smith wes a gquestiom for the
court's determination., While the evidence showed accused was heavily
intoxicated, it is resscnably inferabls from his conduct and actions that
he 414 oconsciously intend to de Smith bodily herm when he comnmitted the:
assault upom him, decused was sufficiently in possession of his faculties
t0 resent Smith's asking why he had frightened the girl, to draw and point
his revolver at-Smith end to declare that he would kill him, This ecmduet
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444 not indicate a condition of mind bereft of reason but to the contrery,
phowed ¢ malign end purposeful design. The requisite intent was satis-
factorily estsblishsd (MCM, 1928, par. 1491; Dig. Op. JAG, 1912-40, sec.
451 (10)). :

5. The misbehavior of aeccuszed as a member of the guard deteil was
charged under Article of War 96. Ia both the specifications under Cherge
I, he was described as "a mwember of a speciel guerd® end es having beem
duly posted &s such. These asllegations do not aver that accused was a
sentinel, No msximum punishment is listed for the offenses laid here under
Cherge I. Recourse to closely relsted offenses mmst be hed to determine
the maximum permissible punishment., The offense involved in leaving his
duty es a special guard before being regularly relieved (Specificetion 1,
Charge 1), not being charged as the offense of a semtinel, ‘is most closely
related to the offense of absence without leave from guerd, in violationm
of Article of ¥ar 61, for which there is at present no maximum punishmeat
listed (MM, 1928, par. 104¢; Sec. 1, Bull. 57, WeD., 19 Hovember 1942).
The offense involved in being found drank on duty as a member of a special
gvard (Specification 2, Chsrge I), not being cherged as the offenss of a
- semtinsl, iz monat elosely relatzd to that of being found drmnk on guerd
ta vielatien of Article of War §5, for which a maximmm punishment of dise-
nonirable dischargs, total forfeitures and econfinement at hard lsber for
&1k myatls is listeds Confinemeat at hard leber for five years is auth-
orized upon conviction of the offenas of assault with inteat to do bodily
hzivw with a dangerous wespon .charged in the Specificstiom &:d Charge II
(w4, 1928, par, 104c). There being no maximum punishment listed for cone~
viction of the offense alleged in Specification 1, Cherge I, or for emny
tlotely related offense, the sentence to dishonorable discharge, forfeiture
of =11 pay end allowances due or to become due and confinement at hard
labor for nine years, as imposed by the court and epproved by the reviewing
sulbority, is lsgsal,

6. Accused is 33 years old. He wes inducted into ths sxmy of the

{alted States 17 January 1942, at Fort Snelling, Minnesota. He hed no
Tzier service, .

7. The ecourt was legally constituted. No errora in juricusly
affecti.ng the substentiel rights of accused were committed during the
triel. Ia the opinion of the Board of Review the record of trisl is
legally sufficient to sustein the findings end the sentence.

-

.. Judge Advocate,

s..Judge Advocate,

K *’4" e~ Tndge Advocate.
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Branch Office of The Judge Advocate General

with the
North African Theater of Operations

APO 53Ly Ue Se Army,
26 October 1943,

Board of Review .
NATO 778 |
SEVENTH ARMY

UNITED STATES )
)
Ve ) Trial by G.CelMs, convened at.
) Palemmo, Sicily. 14 August
Lieutenant Colonel JOSEPH W. ) 1943
TALIENT (0=266255), 175th 3 Dismissal.

Engineers (General Service),

REVIEW by the BOARD OF REVIEW
" Holmgren, Ide and Simpson, Judge Advocates.

l, The record of trial in the case of the officer named above has
been examined by the Board of Review.

2e The accused was tried upon the following Chargeé and Specifica-
tionss ' '

CHARGE Is Violation of the 96th Article of War.

Specifications In that LIEUTENANT COLONEL JOSEPH W. TALLENT, 175th
Engineers (GS), was, in the vicinity of Bizerte, Tunisia, on
or about 2330 June 28, 1943, drunk and comspicuocusly dise
orderly in camp, to wit, area occupied by 175th Engineers (GS).

CHARGE II: Violation of the 93rd Article of Ware

Specification: In that LIEUTENANT COLONEI, JOSEFH W. TALLENT, 175th
Engineers (G3), did, in the vicipity of Bizerte, Tunisia, on
or about 2330 June 28, 1543, with intent to do him bodily
hamm, comit an assault upon CAPTAIN ROBERT M. FRIDY, 175th

_ Engineers (GS), by striking him on the face and head with a
da.ngercus weapon, to wit, a .h\S caliber pistole :

24553
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He pleaded not guilty to and was found guilty of the Charges and Specifica-
tions. No evidence of previous convictions was introduced. I was
sentenced to be dismissed the service. The reviewing authority approved
the sentence and forwarded the record of tridl for action pursuant to
Article of Wer 48. The confirming authority, the Commanding General,
North African Theater of Operations, confirmed the sentence and forwarded
the record of trial for action under Article of Var 50%.

\ . , b .

3. The evidence shows that on the evening of 28 June 1943, accused,
Colonel John H. Trescot, Captain Robert A. lLincoln, and Captein Robert M,
Fridy, all of the 175th Engineers (Gereral Service), which was stationed
near Bizerte, Tunisia, attended a dance, riding in a camuand car driven
by an enlisted man. At about 2315 hours, they left the dance. 4s Colonel
Trescot approached the car when the group was about to depart, he heard
accused, who was sitting on the front seat on the right side, say, "you
son of a bitch, I'1l beat hell out of you® (R. 6,7,8,37)s Colonel Trescot
walked up to the car and nothing more was said when he was recognized,

He, Captain lincoln and Captain Fridy then got in ths rear of the car,
Colonel Trescot sitting on the left, Captain Fridy in the middle and
Ceptain Lincoln on the right (R. 8,37)s The car had gone about three
bundred yards when Colonel Trescot remarked *Why is everyone so quiet?*®
Accused responded "That son of a bitch Fridy is drunk®, or words to that
effect (Re 8)s Colonel Trescot told accused’ :

*I don't think you should accuse anybody else of '
being drunk" (Ro 8)0

Colonel Trescot testified that following this statement

*Colonel Tallent cursed me and said he'd been waiting
for this opportunity. @b didn't say what opportunitye.
Then he attempted to rise out of (R. 8) the seat.
There was a scuffle, and Captain Lincoln grabbed
Colonel Tallent, and Captain Fridy grabbed meeee
The car went 50 yards, and Captain Lincoln had the
driver stop. There was quite a bit of cursing on
the part of Colonel Tallent, using the words 'son
of a bitch'! and 'bastard' quite profusely...He was
drunk,...Everything quieted down till we got to our
bivouac area, when Colonel Tallent and Captain
Fridy started cursing againe..The car was stopped
and Colonel Tallent got out of the front seat. He
didn't say a word, and went off in the direction of
bis tent (Re 9)eseIt wasn't over five mimtes (later)
ssoCaptain Fridy and myself were urinating by an
clive tree near my quarters, Captein Lincoln was
standing ten feet or so away from us. Some one
walked up « it was about eleven~thirty, and slightly
derk = this party walked up and called Captain

CONFMENTIAL



NITIT TN l—'a L)
C ‘\‘l "-/h.-]] AP

(121)

Lincoln. I recognized it as Colonel Tallent's
voice...Ceptain Lincoln answered, 'Here'...Hs called
Captain Fridy, and Captain Fridy said 'Here.' Then
Colonel Tallent walked over to Captain Fridy and said,
'Do you want to make anything out of it now?' Captain
Fridy was still urinating and enswered, 'If you want to
make anything out of it, it suits me.' Then Colonel
Tallent lunged at Captain Fridy and struck him...Captain
Fridy's back was toward Colonel Tallent (Re 10)sseThe
blow sounded as if Colonel Tallent had hit Captain
Fridy with samething.esCaptain Fridy turned and
grabbed Colonel Tallent and grappled with him and
both fell, Colonel Tallent on tope I went over and put .
my ams around Colonel Tallent and attempted to
catch his hands, to see what ho'd hit Captain
Fridy with., My band grabbed a pistol barrelesel
called Captain Lincoln to help teke the gun aveyees
Captain Lincoln took the gun and we got Colonel
.Tellent off of Captain Fridyse.We then walked over
toward my trailer, a distance of twelve to fifteen
feet, While .we were standing there, I had told samew
one to get a doctor for Captain Fridy to see if he was
mrt., By that time, Major Miller wal ked up and
made the remark, 'What's all the.excitement?'ess .
Colonel Tallent said, 'What's it to you, you son of
e bitch?! and hit him, lEjor Miller threw him to
the ground (Re 1l)eesColonel Tallent started yelling
after sameone to take Major Miller off of him.
Captain Battley ceme up and I think he took Major
Miller off of Colonel Tallentsee.Colonel Tallent
accused Captain Battley...of seying Major Miller was
_ a cock sucker, Cepiain Battley jumped on Colonel
Tallent then® (R. 12).

- Major Alexender H. Miller, Captain William R. Battley and Captain
Banks He Bell, all of 175th Engineers(General Service), had heard the
disturbance near Colonel Trescot's quarters and had heard scmeone say
"Ee has a gun®; they went over to see what was the matter (R. 39,40,43,
47,48)s It was then that accused tried to strike Major Miller who avoided
the blow (Re 40,44,48), threw him to the ground and pinioned him there.
Major Michael E. Doyle of the same regiment, who had not gone to the
dance and had just retired, heard accused call "Mike, come out here
quick if you're a friend of mine®, He went out and observed accused.
stretched out and Major Miller on top of him holding his hands against
the ground (R. 56)s Accused camplained that Major Miller was beating
him, Captains Bell end Battley told Major Doyle accused was not getting
hurt, "that he was just being held down' and Major Doyle then refused
to assist accused who became abusive toward him, cursing and saying
"God damned son of a ‘biteh, cocksucker® (R. 44,57)s Captain Battley said
to accused “Joe, if I meke him get up, w:llq. you quiet down?" and accused

R pAnTS
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replied, "Battley, you"god dammed lying son of a bitch, you told me .
yourself you saw him suck a prick® (R. 44). Captain Battley.testified
that : o :

"I told Mejor Miller to get up and asked Colonel
Tallent to get up, and be didn't make a move, sO
I reached his shirt and pulled him up and hit
him twice in the face® (R. 44).

Major Miller "grabbed® Captain Battley when he hit accused (Re 16).

The weapon Captain Lincoln took away from accused was an unloaded
45 calibre issue autamatic pistol. Accused had it egeinst Captain
Fridy's stamach when it was taken fram him (R. 31,33,52)e At the
direction of Colonel Trescot, Captain Lincoln went to accused's tent
and there found and took into his possession another pistol (Re 35).

There was "quite a bit of a disturbamce end loud talking® (F. 45.
Soldiers were bivouacked twenty-five to thirty yards from the officers
querters and "there were a mmmber of enlisted men all around the ocute
skirts of the bivouac® at the time (R. 44); they could be heard talking
fram a semi=circle into which they were grouped same thirty to forty
yards away fram the scene (R. 47)e

The enlisted man driving the command car back from the dance testi-
fied that when Colonel Trescot had suggested that Caeptein Fridy was not
*any more drunk than scme people around here®, accused retorted *I'm
not drunkes If you say I'm drunk, you're a god damped liar®, and that
Colonel Trescot then told him, "You've been drinking for two days now,
youtve got to stop it and get domn to business® (R. 38).

Accused was assisted from the place of the disturbance to the "aid
tent* by a medical officer who noticed scme abrasions and a little blood
about his face. When seen by this officer the next day, his.face was
%ouite swollen about the chin and there were mmerous abrasions about
the nose and chin®, The medical officer expressed the opinion that
injuries of the type accused had sustained might "possibly" have so

- affected him that he would not be in full possession of his physical
processes (R, 21)s At the medical tent, accused was given a sedative
to "quiet him down...He didn't show any undue excitement but he was not
very calm®. The medical officer testified that accused's "state of
mind was similar to the state of mind a person would have after a fist
fight* (Re 22). C . S

After the affray, the msdical officer also treated Captain Fridy
¥ho had three lacerations on the head, the largest was about three=
quarters of an inch long, Another was betwsen one~half and three=~
quarters of an inch long and the third “very small, probably about a
quarter of an inch" (R. 18). Captain Fridy complaeined considerably about
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his injuries, "said he was terribly hurt about the head" but the
officer exemining did not "find so much of an in,]ury there®s The wounds
‘ were made by a *blunt instrument* (R. 23). '

Varylng opinions were expressed by witnesses as to the sobriety
of accused on the night of the difficulty.: Colonel Trescot described
him as drunk (R. 9,15,16,25), Captain Lincoln thought that accused,
though he had been drinking, was in "reascnable control of his mental .
end physical faculties to perform military services® (R. 31,32). The
soldier who drove the group to and from the dance testified accused was
under the influence of intoxicating liquor (R. 39)e -Major Miller said
he was drunk (Re 41)e Acaised was under the influence of liquor, in
the opinion of Captain Bell, who testified *I don't think he knew what
~be was doing® (R. 49). Major Doyle testified that accused was "plenty
good and drunk® (R. 58). Captain Kasper Coffman, 175th Engineers
(General Service), a medical officer, saw accused at the dance and
described him as being "fairly joyeous" but in sufficient centrol of
his mental and physical faculties to perform *his full military duties®
(Re 84)s Another medical officer testified that accused was not ,
intoxicated when he observed him at and after the dance (Re 19,23).
_Two other officers testified that on occasions when accused was drinking
he was joviel end pleasant (R. 81,83,84)s One of these officers saw
accused at the dence where he appeared to be ™Mall right"; this officer
believed accused was "in possession of his mental and physical faculties
to the extent that he was able to perform his full military duties®
(R. 83)e Ordinarily when he was drinking, accused was not pugnacmus

or truculent (Re 33442,45,50,55481).

Captain Lincoln testified he considered Colonel Trescot drunk the
night of the dance (Re 36)e The driver of the cammand car said Colonel
Trescot did not appear to be drinking (R. 39)e Captéin Coffmman saw
Colonel Trescot at the dance where he appeared “very 'much of a gentleman®

- (R. 88)e Colonel Trescot testified he had two drinks during the de.nce '
and that he was not drunk (R. 15). '

Accused testified that late in the afternoon of 28 June 1943, he
was invited by Colonel Trescot to have a drink but declined; that he
had supper, and as he was returning to his quarters, he passed Colonel
Trescot's trailer where the invitation to drink was renewed and this ~
time acceptede They had three drinks, Accused was asked to ride to-
the dance with Colonel Trescot. Accused testified that

*Several mimites after we got there, we went up and
had a drink, possibly two or three, I don't remember
exactly. Later about, to the best of my knowledge,
nine or nine-thirty, he (Colonel Trescot) ceame to
me and said he would have to leave the dance for awhile.
He was pretty well elonge. I asked him where he was
going, and he said, 'To the Officers' quarters to
1lie down for awhile.' I didn't see him any more until
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just before the dance was over. Ie came backes.Befare
we went to the car in the evening just before the
dance ended, scmebody said Captain Fridy was getting
out of hand and started a fight. I went back in and
got Captain Fridy and asked him to go elong with me,
and then we walked to the car., That was just before
we left in the car. I asked him to get in, he was
pretty drunk end talking a lot. Ik said, 'I'm not
going to get in the car till I lick that son of a
bitche! I got into the car and sat downeeeWell, we
left the hospital and rode dovm for about two or ’
three hundred yards toward the bivouac area. Colonel
made the remark, 'Why is everyone so quiet?' I meade the
remark, 'I suppose Captain Fridy is thinking about the
rotation of Officers, about going home soon.' Then
Colonel Trescot said to me, '"Colonel Tallent, you're
drunk, You ocught to keep your mouth smt.' I said,
1I'm not drunk, I don't think. It's.a case of the

pot calling the kettle black.' When I said that,

he hit me. I was sitting on the seat on my side
talking to him when he hit me with his fist, It

.surprised me at the time, I wasn't expecting enything

like that, I said, 'Colonel, I had been expecting

you to do this for a long time,' and I swung back and
hit him. Vhen I did that, Captain Fridy either .
grabbed me or the Colonel. I had a partiel plate -

which fell out of my mouth and cut of the car, or

it fell in the car on the floor. Then samecne,

I'm not sure whether it wag Captain Fridy or the
Colonel started again, and I got kicked in the face and
went out., I don't = « After that, I don't remember
what happened. I don't even remember going back

to the area...l have a hazy recollection of being in

a scuffle with Captain Fridy. Then I don't remember
anything more till Captain Israel was working over me.
I asked what happened, and Captain Israel said, 'Keep
8111l and I'l1l teke care of you,' and all of a sudden
I remembered having been in the scuffle with Captain

Friayt (R 67,68,69)

Accused did not consider he was sui‘ficiently under the influence of

intoxicating liquor during the evening to be incapable of performing
his *full military duties® (Re 69)e

On cross-examination. accused testified that he had one drink
before supper, one with the meal (R, 69), two at Colonel Trescot's
trailer and three at the damces He was drinking brandy, cognec and

vermouth,

The drinks of brandy and cognac were "regular jigger size®

(Re 70,71)e He testified it was Colonel Trescot who struck and kicked
him in the face (Rs 73)s Asked what happened, after he was kicked,
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accused testified S o (125)
*The first time, I think Ceptain Fridy, I'm not )

sure, hit meeeeI was struck by Captain Fridy.

Then I struck at Colonel Trescot, and he kicked

me, That's the last I remember® (Re 74)e

dccused claimed to have been kicked in the face twice, the first time on
the upper lip, breaking a dental bridge, and the second time at the base
of the nose on the left side (R. 74,75)s Fe denied having a .45 calibre
pistol that evening (R. 76)e

At the dence, Captain Coffman observed Captain Fridy having "scme
words" with an officer and tried to guell the disorder bui Captain Fridy
threatened to assault him too. Captéain Coffman testified that when Captain
Fridy is drinking he *wants to whip éverybody else if he can® (Re 85)e
Accused was "in good spirits and jovial' during the dance. When Ceptain
Coffman sew him later at the first aid station, he was boisterous,
difficult to hendle and complained of pain. Accused "was raving® (Re 87)e
Captain Coffman testified the injury accused received on the jaw could
have caused him to "black out" temporarily (R. 86) and he would not
attribute the change in the condition of accused to drinking (R.' 88);
however, it was a possibility that "another drink or two could have had the
same effect® (Re 89).

There had been same *friction® among the staff of the regiment (Re 79)e
Accused was Colonel Trescot's executive officer but *his viewpoints or
suggestions were normally not considered®, This situation had existed
scme time, at least sinece November, 1942 (R. 80)s However, accused had
been promoted fram major to lieutenant colorel two or three months before
the trial and Colonel Trescot was his commanding officer at the time
(R. 82)0 ; !

4o It thus appears from the evidence that at the place and time
alleged in the Specification of Cherge I, accused was conspicuously
drunk and disorderly and that at the place and time alleged in the
Specification of Charge II, he struck Captain Robert M. Fridy over the
head with a )5 calibre automatic pistol. He had been drinking since
the late afternoon of the day he camitted those offenses and while saue
witnesses did not consider him drunk at the dance that evening, there
is substantial evidence fram which the court might reasonably conclude
that he was heavily intoxicated when he and his campanions started to
leave, His insulting and provocative language toward Captain Fridy, the
brawl in which he subsequently engaged in the car, his act in going to
his tent at the bivouac area to procure a pistol for use as a bludgeon,
his rerewal of the affray by approaching Ceptain Fridy from the rear
and striking him over the head with the pistol, his immoderate and
obscene language which followed this fight, his insulting accusations
concerning other officers of the cammand, and his ribald and boisterous
conduct in general, demonstrate clearly that accused was conspicucusly
drunk and disorderly as alleged, In aggravation of this misconduct,

-
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these disgraceful disturbances occurred in the presence and hearing of
both officers and enlisted men of accused's regiment. Accused contended
thet he was struck and kicked in the face in the brawl in the car, that
he lapsed into unconsciousness as a result of .these injuries and that,
except very vaguely, he remembered nothing of what happened upon his
return to the bivouac area. The court did not give credence to this
elaim but coneluded and accordingly found that accused's misconduct
resulted fram his drunkenness.and not from the injuries he had received,
In this conclusion, the court was supported by substantial evidence.
Accused was properly found guilty as alleged in Charge I-and its Specifica=~
tione.

Whether accused was sufficiently in possession of his faculties to
entertein the specific intent to do him bodily harm when he assaulted
Captain Fridy, was also an issue for the court's determination. This
intent may be inferred from the circumstances surrounding the assault,
the nature of the weapon used and the character of the wounds inflicted.
The court was fully warrented in concluding accused deliberately enterw
tained the specific intent to do him bodily harm when he struck Captain
Fridy over the head with a pistol, that the pistol so used was a dangerous
weapon, and that accused was guilty as alleged in Charge II and its
Specification (Dige Op. JAG, 1912-40, sec. 451 (10) )e :

5« TWhen the prosecution rested, the defense anncunced that accused
desired to testify under cath but "would not want to place the accused
on the stand until after the testimony of Captain Fridy can be presented
to the courtese® (Re 60)s A postponement was then granted to enable
the prosecution and defense to secure the testimony of Captain Fridy,
either by personal attendance at the triel or by deposition (Re 60,61,62)
After an adjournment of fourteen days, the court reconvened (Re 63).
The trial judge advocate explained in detail the efforts which had been
unsuccessfully made to locate Captain Fridy and announced that both the
prosecution and defense wished to proceed with the trial without the
presence of Ceptain Fridy. Copies of radiograms which had been e xchanged
in the fruitless endeavor to find the captain were introduced. There
was no showing made to the court as to what Captain Fridy would testify
which would be favorable to accused in the develomment of his defenses
(Re 644653 Exe.1 to 8, incle)s The question of contimmance is one for
the sound discretion of the court and this discretion appears to have been
properly and wisely exercised in ordering, as it did, that the trial
proceed (Dig. Ope JAG, 1912-&0; SecCe 377; M, 1928. rare 52)0

¥hen the court reconvened after adjournment, defense counsel and
two members of the court who were present at.the close of the previous
session were absent because of illness. However, the assistant defense
counsel, who had been at the trial during all previous sessions, was
present, After a conference between accused and assistant defense counsel,
accused, assistant defense counsel and the prosecution announced their
willingness to proceed in the absence of defense counsel (R. 63,64)e
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- The absent members of the court did not reduce its membership below
five and all those present had attended all previous sessions., There
was no error or prejudice to accused in proceeding with the trial before
the court as thus constituted (Winthrop's, reprint, pe 457; A+We 37)e

" Upon cross-examining accused, the prosecution asksd him if he had a
weapon at the place and time of the disturbance, This question was
objected to by the defense as not being proper cross-examination since
the matter about which the question inquired had not been brought cut
- upon direct examination. This objection was overruled and properly so.
Accused had testified as to his version of the disturbance. The scope
of cross-examination rests within the.sound discretion of the court amd
greater latitude mey be properly allowed in cross-examination of acg¢used

6e Accused is 40 2/12 years old. He enlisted in the 109th Cavalry,
North Carolina National Guard at Asheville, North Carolina, 10 October
1920 and was discharged fram that enlistment to accept an appoiniment as
mecond lieutenant, presumably in the Cavelry, 31 March 1926, He was
assigned to the 106th Engineers, North Carolina National Guard 1 April
1928 and entered Federal Service, 16 September 1940. He was assigned to
the 175th Engineers (General Service) 16 February 1942

7« The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were camitted during the
trial, Diamissal is authorized upon conviction of violation of Articles

of War 93 and 96. The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings and sentences

Judge A.dvocate.

k @ 'k{l v ’ Judge Advocate.

O SR P T Advocate.
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Branch Office of The Judge Advocate General
with the
North African Theater of Operations

APO 534, U. Se Ameo
26 October 1943.

Board of Review

NATO 778
UNITED STATES ; SEVENTH ARMY
v.. ) 4 Trial by G.CeMs, convered at
: ) Palermo, Sicily, 14 August
Lieutenant Colonel JOSEPH W, ) 1943. -
TALLENT (0-266255), 175th. ) Dismissal.
Engineers (General Service). ) : )

HOLDING by the BOARD OF REVIEW
Holmgren, Ide and Simpson, Judge \Advocates.

» The record of trial in the case of the officer named above has
been examined and is held by the Board of Review to be legally sufficient
to support the sentence. -

Judge Advocafe.

» Judge Advocate,

B
‘@ 7

o Judge Advocates

NATO 778 lst Inde
Branch Office of The Judge Mvocate GCeneral, NATOUSA. APO 534, U. Se A'mWo
26 October 1943 ¢

TOs ccnmanding Gensral, NATOUSA, APO 534 Use Se &‘my.

le In the case of Lieutenant Colonel Joseph W. Tellent (0-266255),
175th Engineers (General Service), attention is invited to the foregoing
holding by the Board of Review that the record of triel is legally
sufficient to support the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
oxrder ezecdtion of the sentence,
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NATO 778, 1st Inde C(129).
26 October 1943 (Contimied).

2. After publication of the general court-martial order in the.
case, nine copies thereof should be forwarded to this office with the
foregoing holding and this indorsement. For convenience of reference and
to facilitate attaching copies of the published order to the record
in this case, please place the file nmumber of the record in parenthesis
at the_end of the published order, as follows:

HOEERT D. HOOVER '

Colonel, J«AeGasDs
-Assistant Judge Advocate General

(NATO 778)e

.

(Sentence ordered exscuted. GCMD 43, NATO, 26 Oct 1943)
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Brench Office of The Judge Advocate General ) y
with the’

North African Theater of Operations

AP0 534, U. S. army,
15 ,Novtember 1943,

Board of Review

NATO 779

"UNITED STATES

]

EASTERN BASE SECTION

Trial by G.C.M., convened at
APO 763, U. S.° Army 1l|.
September 1943,
Dishongrable discharge end
confinement for life. =
United States Penitentisry,
Lewisburg, Pennsylveaniea,

Ve

Private LEON K, CLARK
(34111749) end Private First
.. Class CHARLES J., MASSIE -
(35493988), both of Compeny
K, 27th Quertermaster
Regiment (Truck).

~ REVIEW by the BOARD OF REVIEW

Holmgren, Ide end Simpson, Judge Advocates,

' 1. 'I‘he record of trial in the case of the above-named s8oldiers
has been exemined by the Board of Review. : i

2, Accused were tried jointly ﬁpon the following Charges and
Specificationsa

CHARGE I: Violation of the 92d Art:l.cle of War. :

Specification:  In’ that Privates leon K. Clerk, and Charles
J. Massié, both of Com{p)eny *K¥, 27th Quartermaster
Regimént, (Trk) acting jointly and in pursuence of a
conmon intent, did, at'Mateur, Tunisia on or about June
23, 1943 forcibly end feloneously, egainst her will,
have carnal knowledge of Hana Bent Mabrouk. ’

CHARGE IIs  Violation of the 934 rticle of m.
"Specificationt In that Privates I.eon K. Clark, and Charles -, :

. , ’ R
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J. Massie, Both of Company *K* 27th Quartermaster
Regiment (Trk) acting jointly end in pursuence of a
common intent, did, at Mateur, Tunisia, on or ebout .
June 24, 1943, with intent to d6 them bodily harm,
commit an assault upon Brahim Ben Hassin and Mansour
'Ben Mohemed, by shooting Brehim Ben Hessin in the
thigh end Mansour Ben Mohamed in the hend with a den- A
gerous weapon, to wit: a rifle.
Each accused pleaded not guilty to the Charges end Specifications.
Each wes found guilty of Cherge I end its Specification., 4s to the
Specification of Cherge II, esdch was found guilty except the words
*June 2)th* end "a rifle®, substituting therefor the words *June 23ra*
and "a revolver®; of the excepted words, not guilty, of the substituted
words, guilty; end as to Charge II, guilty. Evidence of previous con-
victions was introduced as follows: as to Clark, two convictions by
special court-martial, one for absence without leave and being drunk
in uniform in a public place in violation of Article of War 96 and the
other for absence without leave in violation of Article of War 61; as
to Massie, one conviction by-'special court-mertial for larceny in :
violation of Article of War 93, Each was sentenced to dishonorable dis-
charge, forfeiture of all pay end ellowances due or to become due, and to
be hanged by the neck until dead, ell members of the court present con-
curring in the sentences. The reviewing authority epproved the sentences
and forwarded the record of trial under the provisions of Article of War
48. The confirming euthority, the Commending Generel, North African
Theater of Operetions, eas to each accused, confirmed the sentence,. but
commted it to dishonorable dischaxrge, forfeiture of all pay and allowances
due or to become due end confinement at hard lsbor for the term of his
naturael life. He designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement and forwarded the record of trial
for action under Article of War 50%.

3. The evidence shows that between about 2200 and 2400 hours, on the
night of 23 June 1943, three colored Americen soldiers drove in en Americen
Army truck to a group of Arab houses neer the Ceid's home et Henochir Bou
Mekhila, about seven kilometers from Mateur, Tunisia, Two of them, one
armed with a rifle and the other with a revolver, dismounted, seized one of
the Caid's guerds and too}c'him et the point of a revolver to the nearby
houses, from which some of the women started *running away® (R. 9.10.13,
14,15,17,22). These soldiers had stopped their truck on the road not far
from the village end started "shooting at the people® who ran, "scattering
here end there® (R. 11), Brehim Ben Hassin did not run away but "came
close to the truck to see® what was going on (R, 11). He saw the soldiers
teking 'a young merried women nemed Hane Bent Mabrouk with them (R. 9,30).
4s they were teking her away, "they® shot him in the thigh with a revolver
at close range (R. 11,12). Hena had tried to flee, but the soldiers ‘caught
her end took her by force (R. 15,23). 4s they were putfing her in the -
truck, Mansour Ben Mohamed went up to one of the soldiers end said "Please
comrads, please why you want to take the women with you®, end the soldier

-
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shot him in the left hend, right forearm, and right leg with the revolver
(K. 19,20), Heane was crying, screeming, eand saying, "I'm going to die®
as she was forced into the truck (R. 11,18,19). '

Hena testified thet "the one without the beard took me by force on
a truck”; that she "cried end tried but it was no use® (R. 25); that they
took her towerd Micheud, Tunisia, stopped the truck, put her on the ground,
removed her clothes and each of the three soldiers hed sexusl intercourse
with her twice (R. 26,27,28,50). She also testified that she did not
consent but was in feer of her life; that the soldiers pointed the rifle
at her, hit her on the eye with the weepon end hit her "on the shoulders
also" (R. 26,27,30); thet they did not give her eny money (R. 27). She
testified that the act of sexuel intércourse hurt her (R. 30 and that
there was actual penetration (R. 26), At the trial, she pointed out
accused as two of the three soldiers who hed asssulted her, testifying
that Clerk hed hed a beerd but hed shaved it off, end identifying lMassie
s the man who put her on the truck (R. 27,28). She testified that during
the asseults it "wasn't very derk" end she could see the faces of the
soldiers by their flashlights (R. 30). On cross-exemineation, she testi-
fied "A day after the night I identified therm from & three line of soldiers,
and two days later, I knew them agein at the Caid's house® (R. 29).

The soldiers returned to the villaege with Hena ebout ridnight, fired
their weapons agein and demanded some other women, They left at &about
0030 hours (R. 24).

Lccused had been at the village during the dey of 23 June 1943, and
bad exchenged clothes for olive oil, eggs, and chickens (R, 10,16,20).
One of the Areb men testified that when they came during the day they
esked for "zig, zig" end "when we gave them eggs, they went eway® (R. 10).
They had come to his house *three times, always asking for women" (R. 9).
When they returned that night the "one with the beard® started firing his
rifle (R. 15). 4Another witness recognized the soldiers who seized Hena
as the ones who had béen at the village during the day because "all their
voices were the seme voices' (R. 11), Although it was derk, the soldiers
had their fleshlights "all over the place®, and it wes possible to see
them and to observe that one of them had a beard (R. 24).

On the morning of the triel end after he had been notified that he
would be tried that day, accused Clerk removed his *goastee® (R. 6), which
he had been weering since about the middle of June (R. 7.8).

A witness for the defense, a noncommissioned officer, testified that
a day or so after the assaults he took accused to the Arab village.
While they were there a colored soldier with a "goatee® (not Clark or
Massie), came to the scene, Witness questioned the "Arab girl® end others
but none identified this soldier as an asseilent (R. 33). The two accused
were, however, both identified es assailents. Witness described the iden-
tification as follows:

*We first pulled up there, Massie and Clark were
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left in the jeep. The two Captains my partner and
I got out and epproached the Arabs, While we
started to speek to the Arebs, the girl and one of
the other Arabs pointed out to I don't recall just
which one it was, but insisted, that is him, that
is him* (R. 35).

The witness testified further that the identification was not made in
. response to a request but was "sponteneous®, and made before the Arabs
knew why accused had been brought over (R. 35). This witness also tes-
tified that about a week after the essaults, accused were placed in a
formation of about 75 colored soldiers, and "these Areb witnesses" including
the asseulted woman, "individuelly identified Massie and Clark® (R.:'34).
The witnesses were tested by taking "out one or two of the fellows...to
make it a little difficult for them®, and the last Areb who tried to
identify the offenders "only found one® (R. 34,47). 4n officer who was
present when the Arabs identified accused testified, in rebuttel, that
the identification by the women was "instantaneous" and unhesitating

(R. 47.,49)s This witness also testified that the accuracy of the identi-
" fication wes tested by removing the two accused from the formation where-
upon en officer present called in one of the Arabs and "walked with him,
end he just walked up the first row end down the second row end come out
and shook his head end shrugged his shoulders and couldn't understend it®
(R. 47). The formation included five or six men who had goatees end
beards (Ra 49). 2 »

Both accused elected to testify under ocath and both told substantielly
the same story in regard to their movements on the night of 23 June 1943
(R. 37,38,43,444). The substence of their testimony was that after unloeding
a ration truck which Massie was driving they went to Mateur "trying to get ’
something to drink or some women® (R. 37). Being unsuccessful in finding
elther at Mateur they drove to Ferryville and tried to go in the houses of
prostitution there, but militery police would not let them so they continued
without success to iry to get.some wine (R. 37,43). They returned to the
blvouac area "real late in the night"; Clark could not say what time it was
(R. 38). Clerk testified that they entered Ferryville at ebout 2200 or
2230 hours (R. 39). Massie testified that they left Mateur at about 2130 or
2200 hours (R. 43)s Each accused denied having seen the prosecution wit-
nesses end each testified that he did not have sexual relations with anyone
that night (R. 38,44). Clerk explained that he had shaved his goatee tem
minutes before he ceme to court because he knew it was not *permissible in
the Army to wear a beard of any length® (R. 39). He testified further that
the Arab watchmen who said he hed stopped accused at the villege the night

of the assaults could not have seen him there beceuse he wes not at the vil-
lage; that

*you'd have to go directly by our bivousc area,
and the Major hed issued orders if any trucks go
out that way, they were supposed to be stopped by
the guard, so we couldn't have gone that way, we
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stayed this side of the'a.reé all the time® (R. hO)

Clark testified that he 4id not have a pistol along with him, but Massie

bad a rifle (R. 40), and that thete were only two of them in the truck

(Re 41)s Ee related &m occurrence in which hé said some Arsbs, claiming

to heve been *raped by a man that hed a beerd...picked a first sergeant
end a fellow by the neme of Simmons*, which fact he stated could "be vouched
for by Lieutenant Johnson®* (R. 42). Massie testified that it took the Arabs
*about &n hour and a half* to make the identification 'at the formation

(R. 45). 4Asked if he could prove where he was between 2100 hours at night
and 0200 the following morning, he enswered that he could prove where he
was *down along about ten, about eleven thirty® (R. 46). Both accused
testified that their defense counsel had failed to assist them in loceting

a sergeant who had seen them on the night in question on the-way to Farry-
ville (R. 39,1;6)

" First Lieutenant Williem R, Johnson, 27th Quartermaster Regimant
(Truck), testified in rebuttal regerding the incident of e first sergeant
having been identified by en Arab as one of the guilty persons’in connec-
tion with these offenses, as related by Clerk in his tesftimony, Lieutenant
Johnson testified that the incident involved the claim by an Arab that
" some money had beén stolen, and "our First Sergeant was stending by, and
this Arab ‘suddenly said 'He's the man'® (R, 53). ' He also testifiéd that’
there had never been a guard stationed along the road between the bivousac
. area and the Arab village charged with the duty of preventing trucks from
going toward the village (R. 51). This offiger, upon cross-examination,
was asked by the defense about the *reputation of these men in the company' .
He testified it was 'not good* (R. 32).

'I;,.. It thus appeers from substentiel evidence that near the place
and at the time alleged each of the two accused forcibly end without her
consent had sexual intercourse with the women, Hana Bent Mabrouk. 4ll
.the elements of rape as alleged in Charge I and its Specification were
fully established (MCM 1928, pars., 148b,149m; CM NATO 384, Middleton-
Burney).

It was also olearly shown that while the two accused were-engeged -

:I.n the unlawful enterprise one of them fired & revolver at the two Aradb
men desoribed in the Specification, Charge II. The question es to which
one fired the shots is of no consequence. The circumstances show that

the assaulte were accomplishéd in the course of a common venture in whioh:
each acoused aided the other. RBach was responsible in law for the acts
of the other and both were guilty of the asaaults as principals (18 U.S.G.

5503 Q4 NATO 385, Speed). -

‘Accused denled gullt and sought to_prove alibis. They were, however,
unequivocally identified by the assaulted woman and other witnesses.
Their stories as to their movements on the night of 23 June 1943, daid not
- purport circumstantially to ascocount for their whereabouts after 2230 hours.
" They 414 not return to camp until about 0200 hours the following morning.
‘The court was fully Juatified 1n rejocting the alibis and eccepting as ‘
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accurate the identifications., A4ccused suggested that a witness who had-
‘seén them enroute to Ferryville should have been called, but this would
have aveiled them nothing, for, according to their own -testimony they
were enroute to Ferryville not later than 2230 hours end they did not
certainly appear at the Arab village until ebout 2400 hours.,

‘5, Although two persons cennot be jointly guilty of a single joint
rape, because by the very nature of the act individual action is necessery, -
all persons present aiding and abetting enother in the commission of rape
are guilty as principels and punishable equally with the actuel perpetrator
of the crime (52 C.J. 1036; NATO 385, Speed; NATO 646, Simpaon et al),

Thé joinder of the two accused was not therefore fatal error. Despite

eny eppropriate éxriticism thet it was bad pleading-to cherge the accused
jointly as wes done in this case, it is manifest that the allegations of.
the Specification takén in conjuncticn with the evidence fully support the
position that each of the accused separately raped the women. Since it
clearly sppears thet one or the other of them could have been cherged and
found guilty as a principal for being em aider and sbettor, his conviction
thereunder would seem no less proper where proof shows him as the actual
perpetrator of a seperate and distinet rape, as well as en aider and abettor,
Circumstences of a cammon venture and intvent serve, moreover, to support
the Specification. In view of these considerations, the irregularity in
pleading, if such it was, cannot be held to have injuriously effected the -
substential rights of the accused (Dig. Op. JAG, 1912-40, sec. 416 (17))..
“4nd there is authority for the view that two or more persons may be Jointly
Andicted and convicted of repe on acount which charges them jointly and -
:618; )separately with the ofrense (PeOple Yo Musial 349, 111, 516 182 N.E: -

6. ""The cherge gheet states that accused Clark is 28 years old. He
was inducted into the Army 18 April 1941. The cherge sheet states that
accused Massie is 2} years old, He wes inducted into the Arnv 2 October
1942, Neither hed any prior service. -
‘7. The court wes legally constituted, No errors 1njurioualy affecting ‘
- the substential rights of accused were committed during the trial, The :
deeth penelty or imprisonment for life is mandatory upon conviction of
rape under Article of War 92. For the reasons stated, the Board of Review
is of the opinion that the record of trial is legally au}fic:lent to support
. the findings of guilty end the sentence as to each accused, Confinement
_in a penitentiary is authorized by Article of Wer 42 for the offense of
Tepe, recognized as an offense of a c¢ivil nature end 80 punishable by
venitentiery confinement for moré then one yeer by Section 2801, Title
~ Code of the District of Columbia. :
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4PO 534, U.' S, Armv..
15 November 1943.

Board of Review -

: ,'NATO 9y

. U_NITE.,.DMSTATES EASTERN BASE SECTION

Triel by G.C.M., convened at
AP0 763, U. S. Armr 1k '
September 1943.

Dishonorebleé discharge and
confinement for life..
United States Penitentiary,
Lewisburg, Pennsylvania.

B2

Private LEON K., CLARK
(34111749 ) end Private First
Cless CHARLES J, MASSIE
(35493988), .both of Com-
peny K, 27th Quartermaater
_ Regiment (Truck)

Lo

M Nl Ml Nl Nl N/ N NP N

HOLDING by the BOARD OF REVIEW
Holmgren, Ide‘a.n'd Sfmpson. Judge Advocates.

The record of triel in the case of the soldiers neamed above has
been examined end is held by the Board of Review to be legally suffi-
» cient to support the aantences.

Judge Advocate. _

pr‘z (% ' Judge Advocate. _

gmadv aw«dw » Judge Advocate.

NATO 779 . : " 1st Ind. ' o .
~ Brench Office or The Judge Advocate General, NATOUSA. APO 53&. U, S. &rmy, -
- 15 November 1943. ‘ )

Commnding General NATQUSA, APO 5311.. v. S. Arnw

*1s-.In the ‘cese of Private Lean K,- Clark ( 31;11171;9) end Pr:l.vato Firat
CJ.aas ,Cherles' J. Massie (35493988), both of Compeny K, 27th Quartermaster
Regiment (Truck). attention is mvitad to the foregoing holding 'by the _
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NATO 779, 1st Ind. I
.15 November 1943 (Continued)

ek N b b

Board of Review that the record of trial is legelly sufficient to support®
the sentences, which holding is hereby approved., Under the provisions of
Article of War 50%, you now have authority to order execution of the
sentences, '

2. After publication of the general court-mertisl order in the case,
ten copies thereof should be forwerded to this office with the foregoing
helding and this indorsement, For convenieuce of reference and to facili-
tate attaching copies of the published order to the record in this case,
pleese place the file number of the record in parenthesis at the end of
the published order, &s follows:

(N&TO 779).

HUBERT D. HOOVER
Colonel, J.4.G.D. .
Assistent Judge Advocate General

(Sentences ordered executed. GCMO 47, BATO, 15 HNov 1943)
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Braneh Office .of The Judge Advocate Genersl (139)

with the
North Africen Theater of Operations

4P0 534, U. S, Army,
l]. Novembexr 191}3.

Board of Review
NATO 780

UNITED STATES FIRST JFZORED DIVISION

Ve Trial by G.C.M., convened at
Ste Barbe Du Tlelat, Algeria,
17 Septembar 1943,

Fine of $70.00 per month for
six monthse,

Second Lisutenant LEONLFD C,
RITTER (0-885711), Hsadquerters
end Headquarters Compeny, 34
Battalion, First Armored

Regiment.

HOLDING by the BOARD OF REVIEY
Holrgren, Ide and 8impson, Judgs ddvocates.

" "The record of triel in the case of the officer nemed above, having
_baen exzmined in the Branch Offiece of The Judge Advocate Gemeral, NATOUSA,
and -there found legelly insufficient to support the findings and seatence,
. has beon exeamined by the Board of Review., The Board of Review holds the
record of trial legally sufficient to support the sentence,

Judge Advocate._

Q. { ?"4 » Judge Advocate.
M»«é W”\‘ _» Judge Advocate.

Bransh Office, JAG, NATOUSA, Boerd of Review, 4 November l9h3.
TOs The Assistent Judge Advocato Gmeral. ‘NATOUSA,

Yor his hfomtion .

269319

% A
. Colcnel, J.d,G.D,
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- (140) I, November 1943
NATO 780
" MEMORANDUM:

SUBJECT's Record of trial in the case of Second Lieutenant LEGNARD
C. RITTER (0-885711), Headquerters and Headquerters Compeny,
33 Battelion, First Armored Regiment,

1. Accused was found guilty of wrangfully partaking of an intoxicating
beverage while on duty as a spetial military police officer (Specification
1) end in néglect of his duties, wrongfully allowing members of his guard
to pertake of intoxicating bevérages while on duty (Specification 2), in
violation of Article of War 96. '

2. There is no evidence that "accused allowed any members of his guard
to drink intoxicants while on duty and it is not thought the record of
trial sustains the finding of guilty under Specificetion 2. But as to
Specification 1, there is substential evidence from which it might be
reasonably concluded that accused had been wrongfully perteking of intoxi-
cents on duty es found, He was a speclel military policeé. officer in
charge of a detail of sdldiers who were patrolling the roads to suppress
speeding (R. 4). It was in time of war and these duties were being per-
formed in a theater of militery operations, The Provost Marshel of the -
area sew him about five hours after accused hed gone on duty and observed’
that he had perteken of encugh intoxicents to meke it *noticeable on hinm®,
The Provost Mershel was certain accused "had been drinking® (R. 7). He
told accused he hed seen some of accused's men and was sure they had been
drinking and ordered him to take them back to cemp (R. 5). The court was
justified in concluding under all the eircumstances that accused wrong-
fully pertock of Intoxicating beverege on duty. Under customary and -
established militery standards the conduct of an officer situated as was
accused with the special duty of mainteining good order should have been
exemplary in every way, presenting a fitting pattern end model for his
subordinates to follow end offering a dignified presence and demeanor to
civiliens end others with whom hé was to deal in the discharge of his
duties. His ebility to measure up to these stendards was menifestly im-~
paired by drinking. The advérse effects in his case becams, in fact,
noticeable., "The court was not in error in determining that this conduet
on the pari of accused was wrongful and impinged hurtfully upon good order
and military disecipline, Thé findings of guilty of the Charge and Speci-
fication 2 must ' be sustaineéd. The record of triel is legelly sufficient
to support the sentence (to be "fined” $70.00 & month for six months) as
epproved and ordered executed by the reviewing authority,

% Judge 4Advocate.

» Judge ‘dyocat_e_.

ARG -~ > Judge Advocate,

CONF’DENTHL
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Branch Office of The Judge 4Advocate Genersl (241)

with the
North African Theater of Operations

AP0 534, U. S, army,
30 October 1943,

Board of Review

NATO 797

UNITED STATES. MEDITERRANEAN BASE SECTIGN

Triel by G.C.M., convened at
Oren, Algeria, 2 August 19,3,
Dishonorable discharge and
confinement for life,

United States Penitentiary,
4tlanta, Georgia.

Ve

Private RUSSELL T. LAWSON
(34112380), Headquerters and
Service Company, 402nd
Engineers Battalion,

Wl " N N N s

LD X T TR T2 T T ey ey Y

REVIEW by the BOARD OF REVIEW

Holmgren, Ide end Simpson, Judge Advocates.

1. The record of trial in the case of the soldier named above has
been exemined by the Board of Review.

2. Accused was tried upon the following Cherge and Specification:
CHARGE: Viclation of the 924 Article of ¥ar,

Bpecification: In that Private Russell T. Lawson, Headquerters .
& Service Company, 402nd Engineers Battalion did, at or
near Sainte Barbe, dlgeria, om or about § July 1543,
foreibly and feloniously, egainst her will, have carmal -
knowledge of Madame Aneis Roca.

Hs pleaded not guilty to and was found guilty of the Charge amd Specifica-
tion, Evidence of one previous comnviction for violating standing crders by
entering off-limits area in violation of Article of War 96, was introduced.
He was sentenced to dishonorable discharge, forfeiture of &1l pay end .
&llowances due or to become due and confinement at hard labor for the term
of his natural 1life. The reviewing authority approved the sentence, desig-
nated the United States Penitentiary, dtlenta, Georgia as the place of
confinement and forwarded the record of trial for action under Article of

'ar 56}0
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3. The evidence shows that on the evening of § July 1943, Madame o
"Anaise Roca,®age about fifty yeers, had been visiting her husbend who = -
was sick in the town of Sainte Berbe, Algeria, end about 2130 hours left.
for her home three kilometers away, riding alone in a "two wheeled-cerriege,
a ceriol®’ (R. 4,5,13,17).. On the journey homeward she hed reached a point-
not far from "Mr, Renaud's farm® when she was accosted by accused (R. 5).
She testified: : '

*The men got on the vehicle, t0ok hold of the reins, end
lifted up my dress, The men failed in respecting me and
he said, 'Fucky fucky' and 'zig-zig'. So he got on me
end I resisted end pushed him away. I said, 'Aren't you
ashemed of yourself, I em going to tell the Ceptein.'

I said that in French. The soldier said, 'Captain no
good' and did these gestureas over my head...l resisted
end he squeezed my arms and said, 'I will abuse you.!
Afterwards hs took hold of the reins and directed -the
horse into the field., I was still resisting end the
sceused said, 'If you don't let me free', meaning *'let
me abuse you', 'I will keep you here until tomorrow
morning', Then he said 'a terre', meaning 'to the ground'."

Witness held onto the carriege with her hands while

*the accuaed, was trying to bring me to the ground., He
threw me on the seat and 1 was resisting all the time and
he was squeezing me., Then he threw me on the seat and also
the case which was in back of the seat, and then he got'om
me., Before that I bhad yelled for help. So I was all
trembling and all black and blue, sc the accused abused

me. The accused violated me...I was half dead when he was
doing thet, the first time with his fatigue clothes om.

Then he tock me end threw me on the seat and then put domm
his fatigue clothes,..Hs just took off his fatigue clothes
end just had a white underwear top on. Then he abused me
egein, violated me agein. So when he took off his fatigues
his pocket book fell down and I grebbed the pocket book and
kept it, seying, '4t least I will have something to recog-
nize the soldier on', end I put it in the box in back of the
seats Then he violated me es much as he wented.,.I remember
twice, sir, and then efter that as much &s he wanted. I

was half deed end I was trembling and I don't recall after
thet. After he was done he got down, put on his fatigue
clothes, put the reins on the horse and gave ms the reins.
He directed the horse in the seme direction in which he had
seen me leave. So the horse took me direectly home. Then
as quick as I could I climbed the stairs et home end knocked
on the door...My deughter saw thet I was ell black and blue

and she asked me what hed heappened and I told her that en
dmericen hed attacked me® (R, 5,6,7),

-.2-
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Medeme Roca identified thé dress she was wearing at the time; she )
testified that there were no rents in the dress before accused ettacked
ber and that he wes responsible for the dress being torn (R. 7). She
related how seven colored soldiers were brought to her house where she
wes still sick *a few days after' end in response to a request that she
indicate the one who attacked her, she pointed out accused. She had
never seen accused before 5 July 1943 (%, 8,9). She testified she never
consented to accused having sexusl intercourse with her and that he
penetrated her person in attacking her (R. 9). She seid her demghter
end her employer cerried her in the "same wagon® to Saint Lucien om 6
or 7 July to see a doctor, but failing to see cne they took her back home;
that she was too sick to "get up® the day following the attack (R. 9,10).
When she reached home after the assault, she banded the pocket book which
had fallen out of accused's pocket to her deughter (R, 8) who testified
there was "not even & penny® in it (R. 12).

4 medical officer examined Mademe Roca et her home on 7 July 1943.
He testified that he

ffound that she had nmltiple bruises snd abrasions an
-the back, principelly on the right side, extending from
the shoulder blade down to her 1lOth rib posteriorly,
She 2180 had multiple bruises and abragions on both erms -
end foreerms, These brulses and alresions were from the size
- of your pelm to the size of a quarter., They extended from
here down to bere (indicating from the shoulder to the
wrist)...She also had bruises end abresions on the right
thigh, right upper thigh, 4lso bruises on the left leg
about half way between her enkle end her knee® (B, 14),

For the defense, & soldier of accused's battalicn testified he saw
Mademe Roca in her wegon in the cemp ares on 6 July. On direct exemina-
tion he fixed the time at 1135 hours but oo cross-exemination, he said
it was 2335 hours and that et that time "she accused one of our mem of -
‘the erime* (R. 16,17,18). Three other privates, also members of accused's
battalion, testified they each had had sexnel intercourse with Madame
Roca end each had peid her the sum of one hundred francs (R. 22,27,31).
Madame Roce was recalled by the prosecution, each of the soldiers who
¢laimed to have had sexual intercourse with her were brought into the
court room and she testified she had never seen eny of them before (R,

h7.,48).

Accused testified thet on July 5, 1943, he went to Sainte Barbe to
a ball game, Retwrning he stopped end drenk some wine, later went to his
tent, end still leter walked down the road. He testified:

*So on my way back I seen a buggy and a horse coming down
.the road. When the horse and the buggy got clese to me
I recognized a women being in the buggy...S¢ when she got
up alongside of me she stopped and so she said *Fucky
fucky's I said 'Oui' or something., I don't Enow how to

e 3~
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talk French., After the buggy stopped end she said that,

I got up in the buggy and we went on down the roasd. I
imegine we went about a third of a helf a mile...ind so

she got on down the road a piece and she pulled out on

ome side, kind of on one side of the road. It was off the
road. I would sey about five feet off tkLe road, meybe ten.
And so she pulled up her dress., She didn't get out of the
buggy. I don't know how come she didn't get out of the
buggy. I reckon she was in such a hurry. So she pulled up
her dress end when she pulled up her dress I unbuttoned my
coverells &and pulled then down. My dick wouldn't get hard
80 she took end done thet (witness indicating), jacked me
off, what I c&ll it, until it got herd. So when it got hard
I put my rubder on end I laid down there and she laid down
there in the seat end I had intercourse with her, But while
I wes having this intercourse, the horse, he had his head
down eating. So I reckon the horse made a step up. You
know how a horse does when it 1s esting. He will move up,
He moved up further, I never stoppeds I never stopped fuck-
ing., I just got the line end said 'whoa' and the horse stopped,
I kept on until I finished, Well, when I got up, when I
finished, I got out of the buggy, put my breeches up, put my
coveralls on up to my shoulders, end went around end put the
bridle on the horse and led the horse out to the road end I
cere on back to the cemp, Before I ceme back to camp, sir,
I hed my pocket book on this side in my pocket end it might
have dropped out, or she took it out, ons. I den't lnow
which, But it got out and I had five hundred framce in the
pocket book...I didn't pey her anything. Only because I .
didn't have enything but a& five hundred frane¢ note end she
didn't have no chenge and I waan't aiming to give her no
five hundred francs...I heve had intercourse with her, I
would sey about two or three times before® (R. 35,36).

On cross-exemination accused admitted having made a voluntery statement
to the investigating officer 7 July 1943 in which he seid:

*I estermate that I drunk all together about a quart end I
-¢eme on to the cemp end layed down and just about a helf a
hour I begen to feel dizzy end so I got up and took a walk
domn the road just to catch some air so I went down the road
a pretty good piece end after while I saw & buggy coming domm
the roed and there was a women in there end so she stop and
I telk a while and so I got in the buggy and we started domn
the road and I ask her for some zigg-zigg and she sald some-
thing but I thought that she said yes beceuse I did not
understend French and so she stop the buggy but she would
not get out so I didn't heve eny trouble with her,..I pull
down my britches and she Played with my dick until it got
berd and she stood up in the seat so when it got herd she
layed beck in the seat so she finish before I got them end
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she wert to get up so I just helt her down until I '
f£inish" (R. 42).

He testified having told an officer of the battelion when he was paid -
on 6 July 1943, that he did not have his pay cerd because someone had’
stolen his pocket book while he was asleep, He told the officer this
story because *I didn't went him to know that I had been messing with
this women". When he finally told the investigeting officer he hed had
intercourse with Macdeme Roca, he claimed he had previously known her
sexually "Three or four or four or five® times (R, 4l).

In the interviews during the investigation of 7 July 1943, accused
first stated he went to his tent about 1830 or 1900 hours on § July, and
stayed in the tent the rest of the night (R, 53). After signing tke
staterent on 7 July, end as he was leaving, "he stated that if he hadn't
been drinking it would never have happened® (R. 51).

It was stipulated that the Chief of the Gendarmerie of Sainte Berbe,
ir_ called as a witness by the prosecution, would testify that

*to the best of my knowledge Madame Roce is a woman of good
reputation, honest and she has never had a record of being
a prostitute or a woman of bad character® (R. 54).

4. It thus sppears from the evidence that at the place and time

" alleged accused forcibly and egainet her will had unlawful carnal knowledge
of Madame Anaise Roca., In his testimony he admitted the act of intere
course but denied it was accomplished by force and without her consent,
Before the court, however, were his inconsistent and eontradictory ver-
sions of the incident. He had at first denied having left his tent during
the evening when the alleged offemse occurred and hed concealed for a time
the facts surrounding the losa of his pocket book, He later admitted in
a written statement of having had intercourse with Madame Roca but claime
ing that she volunterily submitted amd thet when she tried to free herself
he held her down until he had completed the act. On the other hamnd, the
women testified the acta were committed by force and without her consent,
Her testimony, with all the other facts end circumstences, amply justified
the findings of the court in these particulars, The woman resisted the
force applied by accused to the full extent of her ability. When exemined
by a doetor, munerous bruises &nd abrasions were found on her back, arms
and lege, The court was fully warrented in finding sccused guilty of
rape as alleged (MCM, 1928, par. 148b; Winthrop's, reprint, p. 677,678).

5. The dmughter of Madems Roca was permitted to testify without
objection that when her mother came home the night the offense was committed,
she "told me that she had been attacked by a negro® (R. 12). This evidence
wgg properly admitted as showing a prompt complaint (52 C.J, 1063, 1064,
1065). - : .

The investigating off\eer was permitted without odbjection to testify

-5 -
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that on 7 July 1943, Madame Roca identified accused es her assailent from
smong a group of seven soldiers (R. 55). The admissibility of proof, .
hearsay in neture, that the prosecutrix had previously identified accused
es her asseilant has been questioned (ClM 187116, Martinovitech), But the
identity of accused as the soldier who bed hed sexual intercourse with
Mademe Roca at the place and time alleged wes not gquestioned at the trial,
She hed already testified that she had made an earlier identification

(R, 8) and the defense hed hed full opportunity to cross-exesmine her
thereon, The accused could not have been harmed by the introduction of
this evidence. ’

Defense counsel asked the investigeting officer if the sergeant of
the guard reported "about the woman in the cart being in the area eround
midnight or shortly before midnight of July 6th* (R. 57). Apart froma
doubt as to the materielity of the evidence, the question celled for an
enswer which would have been hearsay. The court properly sustained the
prosecution' s objection to this testimony. '

, To show probability of consent, the general reputation of the
prosecutrix for immorality and unchastity and her general irmoreal habits
and character may be shown