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CAMP DACHAU, GERMANY
17 June 1946,

MORNING SESSION

(Whereupon the Gourt d at 0830 hours,)
FRESIDENTs The Court W1l come to orders
PROSECUTIONs If it please the Court, let the record
show that all the members of the Court, all the members of the

Pr tion with the ption of Lt, Cols Crawford, who is absent
on business of the Prosecution and Captain Byrnme, who has been
excused by verbal orders of the Commanding General, all the Defense
counsel, all the Defendants and the reporter are present.

PRESIDENT: It is announced, at this time, that pursuant
to verbal orders of the Commanding General, 3rd US Army, Colonel
Berry is excused from sitting as a member of this Court,

DEFENSE COUNSEL: May it please the Court, the Defense
desires to interpose a motion on behalf of the defendants toushing
upon the failure of the Prosecution to adequately prove the charges.
Colonel Dwinell will open the motion, coverning the subject as a whole
and also as to various members, He will be followed by Captain Narvid
who will interpose for certain non-commissioned officers and in turn
Lte Wahler who will specify grounds for certain enlisted men,

LT, COL. DWINELL: The accused in this case, by their
duly appointed Defense Counsels, respectfully move this Court to
dismiss the charges and request the Court find the accused not
guilty of the charges on the grounds that the Prosecution has
failed to prove a prima facie case, has not sustained the burden
of proof, and has not produced evidence of sufficient probative
value to warrant a finding by this Court that the accused are
gullty of the charges and are criminally implicated and are re-
sponsible for the alleged shootings of prisoners of war and

civilians.
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The following reasons are assigned and are addressed to
the Prosecution's proof in generals

The Prosecution in this case has built a structure of
alleged facts and circumstances upon a foundation which is made
of written statements taken from the accused during a long period
of interrogations of the accused at Schwaebisch Hall. The state-
ments received in evidence constitute the principal part of the
proof offered against the accused. It is to be noted that this
foundation of the Prosecution's case is not only made up prinecipally
of written statements, but that the statements themselves are of
questionable value. The opening statement of the Prosecution in
this case says, It is practically an impossibility to present to
the Court the evidence on this mass of murders in a chronological
sequence and in an understandable manner." This appears on page 97
of the record.

When the Prosecution says that the case cannot be presented
by them in an understandable manner, the Defense joins with them
unanimously. The Prosecution further says, referring to the
statements that were offered in evidence, and I quote again:

"From the 1st of December, until they were moved to Dachau,
in late April, an additional 200 to 300 suspects were interrogated
along with the original 500, Despite the youth of these suspects,
it took months of continuous interrogation in which all the legiti-
mate tricks, ruses and strategems known to the investigators were
employed. Among other artifices used were stool-pigeons, witnesses
who were not bona fide and ceremonies. Some tricks that were the
most simple were the most effective. It must be remembered that in
the beginning all living witnesses amongst the Regiment who could
identify perpetrators were themselves suspects and no one volunteered

t0 bear witness against his fermer comrades-in-arms."” See page
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99 of the Record.
Many times during the testimony glven by members of the
Prosecution staff, evidence was given that the interrogations

of many of the witnesses took place in a special interrogation

/
cell, See page 147 of the Record. There is evidence given about

the accused Fischer, for example, on page 173 of the record.

There is evidence that the accused Sprenger was subjected to what
has been referred to in this case as the "schnell procedure" which
appears to be some form of mock trial, and that he was interrogated
many times prior to the taking of this statement. This evidence
comes from the lips of the Prosecution themselves. We refer to
the evidence on page 642.

The Prosecution describes the use of "stool-pigeons" at
Schwaebisch Hall on page 698 of the Record, and that it was a
practice to confront suspects with their accusers, asappears on
page 699, and that the so-called "schnell procedure" was often
used, as appears on page 700 of the Record. In fact, the Prosecu~
tion gives us a detailed description of this procedure and how it
was employed. That appears on pages 700 to 702 of the Record.

It was a practice to confront suspects with their accusers
and thus to create the impression that everyone had confessed,
making it futile for the suspect to hold out any longer in refusing
to comply with the request of the investigating team to sign
statements that were dictated to the suspect. That appears on
page 699 of the Record.

The Prosecution introduced in evidence the writien statement
of Jaekel, one of the accused, which comprises eleven single-spaced
typewritten pages, as testimony in the Record, beginning on page

681 and continuing through and including page 692. It offers
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this as competent and probative evidence in a case in which a
man's life is at stake, and says to this Court that the accused
Jaekel, a year and a half after the incidents took place can
Precisely describe with remarkable memory, to the mimutest detail,
matters of time, space, and conversation.

The statement of the accused Rumpf comprises nine single~
spaced, typewritten pages in the Record, pages 732 to and including
7hls The Prosecution says that this witness has remembered with
remarkable accuracy all the events that happened a year and a half
ago, to the very smallest detail.

Let us look at the accused Hennecke'!sstatement. It com-
prises seven single-spaced, typewritten pages in the Record, pages
1004 to 1010 inclusive, and gives accurate details of event that
happened many months ago, with remarkable accuracy. On the evi-
dence of the Prosecution witness, he also was submitted to the
so-called "schnell-procedure." In fact, the ceremony was de-
scribed at that point by the Prosecution on pages 1011 to 101k,

The accused Eckmann's statement is very long and involved,
comprising five pages of single-spaced typewritten matter in the
Record. It begins on page 595 and contirmes through 599, There
is evidence in the Record of duress used to obtain his statement,
on pages 601 through 609, and by reason of that duress and the long
involved nature of the confession, detailing as it does many facts
that occurred a year and a llf ago, the Court should treat that
statement, at least, with great caution.

Now we come to the statement of Sprenger which comprises
sixteen single-spaced typewritten pages of the Record, beginming
on page 618 through 63L, wherein he mentions details precisely as
to space, time, persons, and conversation with such incredible

exactness that it should given no probative value whatever.
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The statement of Hofmann comprises twelve single-spaced
typewritten pages in the Record, 645 through 657, and is a recital
of facts in such minute detail that we ask the Court to consider
that no human being a year and a half after the events have occurred
can of his own knowledge recollect the facts and tell the story in
such detail and with such clarity.

The statement of Neve was obtained, according to the Prose-
cution, after he was required to submit to the so-called "schnell
procedure" and that again comes from the 1ips of the Prosecution,
on pages 675 through 677.

Now we find the statement of Jaekel comprises eleven
single-spaced, typewritten pages in the Record, page 681 through
692, In that case, the Prosecution state that stool-pigeons and
trickery were used to obtain the statement. The Prosecution staff
are the people who tell that on page 698,

The statement of Stock comprises seven single-spaced, ttype-
written pages of the Record, page 1246 through page 1253. It con-
tains so much precise and detailed information about events occur-
ring a year and a half ago, I am sure the Court will receive it
with great caution, The same is true of the statement of Zwigart,
which appears on page 1288 and contains five typewritten, single-
spaced pages in the Record, to include page 1293, The same is
true of the statement of the accused Siegmund, which appears on
page 14,35 and comprises five single-spaced pages in the Record,
to include page 1440, The same is true of the statement of
Freimuth, which appears on page 67 of the Record and comprises
four single-spaced, typewritten pages in the Record, te include
pagely71l. The same is true of the statement of the accused

Wichmann, which appears on page1533an d comprises six single-spaced
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typewritten pages in the Record, to include 1539,

It is also to be noted from the testimony of the Prosecu-
tion's witnesses that all of the statements offered in evidence
were dictated by members of the staff of the Prosecution and in
many cases they were dictated in the presence of other people who
acted as a persuasive force. The Record clearly indicates that
each one of the defendants was interrogated many times prior to the
taking of his statement.

It has been charged by the Prosecution that at the very in-
ception of the Ardennes Offensive there was launched a great program
directed to the end that prisoners of war were not to be taken during
the Offensive and they would be shot. Now we find when we examine
the Record, that the accused Sievers said in his statement, "If it
is necessary and the situation necessitates it, take nc prisoners
of war," And then the statements went on further to develop this
question, It is to be noted that he did not say they were to be
shot., See page 170 of the Record.

The witness Agsenmacher said, "There was no need to take

prisoners, that was not on the order of the day." See page

185 of the Record. He further stated, "Did Lieutenant Flacke

specifically say that prisoners would be shot?" And he gave
the answer on page 185 of the Record, "No,"
The witness Kramm, when he was asked about Peiper's
remarks concerning the treatment accorded prisoners of war said,
"The term prisoner of war was not actually used." See top of
page 189,
The witness Koehler said that the accused Hennecke did not
at any time specifically say that prisoners of war would be shot
and that Kremser never gave such an order. ge 228 of the Record.

Now, do all of the remarks alleged to have been made by the
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various commanders of Peiper's regiment indicate that prisoners
wore to be sho®® Is it not a reasonabie comolusion that the orders
given meant that the prisomers were not to be taken and were
to be the responsibility of others who were playing a part in the
offens ive?

The witness Budik refers to a spesch made prior to the
Offensive and says: "Prisoners will not be taken." Page 273 and
274, He further says tnat he did not consider the sentsnce, "No
prisoners will be taken" as an order applying to him, that it
was not to be considered an order, and that "it was to be oconsidered
that the infantry following us was to take the PW and not we."
See page 276+ The witness Grabowy said that Junker made a
spesch prior to the offensive and said that "No prisomers will
be taken in this action." Page 279. Further Dethleff said that
Junker said, "No prisoners would be taken” snd "W were too weak
for that and the infantry following us was to collect the prisoners."
That evidence appesrs on pages 283 and 284 of the Record; and "there
were some parachutists with us" on page 284 of the Record; and it
was the generaily amccepted conclusion among the troops that the
infentry was toiake the prisoners end that this was talked about in
the company. See page 286.

The accused Klingelhoefer's statement appears on page 300,
wherein he says that "Prisoners are not to be taken by this wmit"
and further "situations can arise in whicn no pw'l can be made."

The accused Mienkemer's statemsnt appears on page 317

wherein he refers to ordsrs issued by Klimgelhosfsr. He says,

"Prisomers of war will be turned over to the troops following
and evacuated by them." He says further, "An evacuation being

inmpossible, then the prisomers will be shot." See top of page 318.
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The witness von Elling said that Prouss said at a meeting,
"No prisomers were to be taken." And further that as he wnder-
stood it, the oniy thing he remembered about the entire speech
was & statement made by Preuss concerning prisoners of war. See
bottom of page 329.

The witmess Rimeck says that what was said at the meeting
oonducted by Flacke, which imeidentally was a very long mee ting,
the only thing he remembsred, and that was remembered exactliy,
was, "There was no need that prisoners of war are being taken."
See page 337 of the Record.

The witnmess Conrad said that Preuss made a speech prior to
the offensive and said "Prisonors of war are not going to be taken."
8ee page 341 of the record. He further said that the only matter
taken up at the meeting was the matter concerning PW'S. See page
342 of the Record. An examination of the evidence of witness
appearing on pages 341 and 342 indicates clearly that to the contrary,
& great many other matters were disoussed at the meeting.

The witness Heinrich said that Tomhardt's speech lasted 20
minutes. See page 371.

The witness Pluschke said that Thiele had a meeting and
said, "We would surely know what to do when we captured Americams."
See page 376. He further said this was & very long meeting,
probably sbout 20 minutes, and many thimgs were said, but he only
remembers what was said about priscners. See the testimony omn
page 377 and the top of page 378.

Siever's statement appears on page 387, whereim he said "4
secret regimental order was showmm to me im which it said that if

the situation requires it prisoners of war are to be shot and that

the resistance of the ememy, if necessary, is to be brokem by terror."
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And Sievers says further in that part of his statement appearing
on page 389, "Therefore, I said to my platoon leaders that the
enemy resistance had to be broken if necessary by terror and if
the situation requires it,to shoot prisoners of war."

The witness Lattenmayer, when he was questioned on the
matter, says that Seitz had a meeting and said "no priscners
would be taken." See page 396, Further, "according to Lieutenant
Seitz, we wouldn't shoot prisoners in this manner." That statement
appears on page 398.

Knittel made a statement appearing on page 4,02 and he said on
page 403, "ihen a military necessity is at hand, allied prisoners of
war should be shot"; and he refers in his statement to Skorzeny
being "introduced at a meeting." See top of page LOl.

Throughout the evidence there is repeated reference to
statements made by the various commanders at their meetings and
conferences prior to the offensive concerning a wave of fright and
terror to precede the offensive. It i1s significant that all of
these quoted remarks use the word "precedé" The accused Dietrich,
for example, in his second statement received in evidence which
appears on page 126 of the Record, says: "A wave of fright and
terror should precede us." The accused Fischer in his statement in
evidence, which appears on page 174 of the Record, says: "A wave
of fear and terror was to precede our troops." And that "the re-
sistance of the enemy was to be broken by terror." And then the
accused Klingelhoefer in his statement appearing on page 300, says:

Skorzeny and the Unit Greif will spread panic and terror.
Tomhardt says in his statement, on page 348, that Diefenthal. informed
him about the Skorzeny group and said, "The participation of

Skorzeny's group I kept a secret from my men." Giving to that

1568




Tk #179-6/17
1JH-9

evidence the greatest weight to which it is entitled leads to the
irresistable conclusion that a special unit kmown by the code

name "Greif" and commanded by one Skorzeny was constituted at the
beginning of the offnsive to precede the spearhead and cause con-
fusion and panic in the American lines in anticipation of the
advance of the bold thrust that was to be made by Peiper's regiment,
The Prosecution, on the one hand, says that the wave of terror will
precede the spearhead," and then, on the other hand, says that the
wave of terror was to be the work of the spearhead itself.

It is conceded by the Defense that at one of the incidents
portrayed by the Prosecution as the scene of an alleged unwarranted
shooting of American prisoners of war and commonly referred to as
the Malmedy crossroads incident, that there appears to be evidence
of the shooting of American prisoners by the accused Fleps. A
careful analysis, however, of the evidence by the American survivors,
and we believe those witnesses -- in connection with that incident,
leaves one with the conviction that many things happened at the
Malmedy crossroads that have not been clearly explained. Assuming,
for the purpose of this argument that the accused Fleps actually
fired at prisoners of war at the Malmedy crossroads, where, in the
record, is there any evidence that he was directed to do that by
any one person, or, assuming further for the purposes of this
argument, that he was ordered to shoot at prisoners of war in the
field near the crossroads, the great mass of testimony and many
conflicting statements of what happened at that time does not
answer the question: Were those prisoners shot when they broke
ranks? Did they indicate that they were attempting to escape?

That question was never definitely settled by the evidence and at

this point in the case all of the Defense and, I am sure, the
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Court are wondering just exactly what did happen. The evidence
certainly says that at the time of the Malmedy incident there
were many tanks and vehicles on the road, that combat had existed
immediately preceding the incident and was imminent again at any
moment. We will concede only one thing about the Malmedy incident
and we say that was proven to have taken place at Malmedy and that
is that the accused Briesemeister fired at a building belonging to
a Belgian civilian, Of course, he is not being tried for that
uncalled for action on his part.

Outside of the accused Fleps, who fired at Malmedy? Who was

there? What units were there? We have eéxhausted the evidence in

the record and are frank to admit to this Court that we cannot come
to any conclusion on the subject with any definiteness.

Many witnesses testified for the Prosecution in this case
and told this Court stories that cannot stand the test of analysis.
For example, the witness Weinfurtner does not know any names of
people who might have been involved in the murdering of soldiers or
civilians. See page 880 of the Record. His testimony is based
entirely on opinion and there is no identification of any of the
accused or any of the incidents alleged in the charges. The
witness Hutloe whose testimony appears on page 892, refers to the
shooting of prisoners at a place somewhere 12 miles northeast of
St. Vith on 17 December. He does not identify any of the accused
but merely says that the soldiers who went into the house were a
one of the 1lst SS division. The witness Dluskl, whose testimony
appears on page 897, speaks of an incident somewhere ten miles
east of Honsfeld on the 17th of December the shooting took place
and he makes no identification of a German soldier or unit, merely
saying he saw an SS man standing in the turret of the tank, shoot

one by the name of Stagle with a revolver. See page 899 of the
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Record. The witness Wilson, whose statement was received in
evidence and appears on page 903, says that at Honsfeld on the 17th
of December prisoners of war were shot, but he was unable to say
who did the shooting. He merely describes uniforms of Germans
involved, but does not e ven know their insignia. There was no
identification of any German soldier or unit or any connection
with the accused or even with the SS. That appears on page 905

of the Record.

The statement of the witness Morris, which was received in
evidence, refers to an incident at Honsfeld on 17 December. This
testimony appears on page 907. He says there were German tanks
present. He did not identify any soldiers or unit or make any
connection with the accused in any way. The witness White testi-
fied to an incident at Honsfeld on the 17th of December. He refers
to a German tank being present but makes no identification. See
page 909, The witness Schraier says he saw troops of the LSSAH and
says, however, that he saw parachutists in Honsfeld on 1§ December.
See page 912, He saw bodies of American soldiers and that an SS
man told him that he, the SS man, was present when the prisoners
were killed. He did not identify the SS troops of the spearhead,
He did not indicate how or why they were killed. There are many
questions left to be answered. Were these escaping prisoners of
war? Who shot them? The witness Tombeaux says she was in (P914-916)
Stavelot on the 18th, saw four German tanks and that her husband
was killed by them; that she saw four German tanks but she could
not see who fired. She saw German tanks but recognized no units
or regiment to which they belonged. See pages 921 to 925 inclusive.
At Buellingen the witness Kohles said that Burghouse shot a flier
and that Preuss sent for the flyer's suit. See pages 929 to 934

inclusive. Throughout that testimony there was no evidence that
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Preuss ordered the shooting or that he condoned the offense.
Suppose Preuss had no other alternative? Suppose that combat was
immediately imminent and snooting of prisoners was a matter of pure
military necessity? Did he try to escape? We do not know tne answer
to thse questioms. Would the prisoner have betrayed the German unit
if he had been loft alome and not guarded? The witness Koehler said
that Kremser's vehicles on the lotn or L7thof December opened fire
on prisoners of war. See page 952. Wno was involved besides
Kremser, wno incidentally, is mot a defendant in ths oase? Ochmann
says he snot four or five prisomers on the 17th of December at the
entrance of Engelsdorf'. See page Ysu. But on page 962 he denies
that he snot prisomers of war. The witmess Loonen says she saw 88
men in Enge ledorf on L7 December and saw prisomers of war snot by
the 88. 8ee pages 907 to 975. She could not recognize the Germans

who did the snooting, but saw one man shoot while another one appeared

to be in cnarge. Tns question is unenswered. Suppose there was a

snootin-. What was the reason for the shooting? Was there any armed
resistancet

An analysis of eacnof tne statements and the testimony of wit-
nosses referring to thess incidents would take mucn tims in argument
and take too mucn time of tne Court, but we nave carefully analyzed
it and we are umable to find any incidents of testimony identifying
any one of the accused or any wmits of Paiper's regiment as the
perpstrators of thess actions. There is svidence in the record, om
the otner hand, that during all these incidents there were present
in the towns paracnute troops working with the spearhead. The
evidence is replete with hearsay and with hearsay upon hearsay. And
tns evidence is repiete with conciusions and opinions of the witnesses
and the accused. Who sat priscmers of war and who shot civiliens?

Where in the record has eny unit been identified by amy of the




witaesses who tock the witmess stand. We believe that there was
armed resistance by Belgian civilians but we are not assuming that
but we base that upom information in the case itself. The witmess
Elias says tist on the 18th of December at Trois Ponts there was
shootings of oivilians at a viadust, that he was with the “4merican
Army and was wearing an Americem uniform obtained from the Maguise

Referring particularly to the testimomy against the mcoused
Kraemer, there is nothing im the record but his statement, wherein
he speaks about the order of the Army givenm to the Corps. His
statement on page 139 says, "I then stated that it read in this
order that the leading wnits must not delay themselves with the
evacuation of prisomers of war, because this was a task left to
the wmits following up." And then sgain, referring to the wmit
Peiperafthe Army, he says, "For the commitment of this combat wmit
Peiper the army is not respomsible.” See page 139. There is no other
evidence in this case but those statements. Quoting from the
Yamashita case in the majority opinion, the Court said,

"Hence the law of wer presupposes that its violation is to

be avoided through the control of operations of war by eommend-

ers who are, to some extent responsible for their subordinstes."

Can an officer be found guilty for failure to prevent the violat-~
ions of the laws of war umless it appears clearly that he had the
power to prevent it? Kraemer was Chief of Staff and the Chief of Staff
as we know is a staff officer. Many of his decisions can be overruled

by his and his der alome bears the burdem of

proof and ecarries the responsibility for any acts that my be
proven to be violatiom of the laws of war. Dietrich did mot

violate the laws of war. The record is barrem om that subject.

uut, for the purposes of tlhs argument alone, assuming that he did,

then can we say that Eraemer, his Chisf of Staff, is equally
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responsible?

With respect to the accused Priess, again we find nothing
in the record but a statement, and that statement says, referring
to the speech made by Hitler, that he considered that speech as
propaganda, and did not conclude that the fighting methods on
the western front should be changed. See page 158. Priess is
the corps commander, but what did he do? Was he charged with know-
ledge before the offensive that his men were about to engage upon
a series of alleged atrocities? We do not see that in the record
but we do see that all of these shootings alleged to have taken
place may well have been based upon reasons justified during
combat,

The accused Fischer was an adjutant and the entire case
offered against him is based upon the fact that he was present
at a meeting where orders were alleged to have been transmitted
containing directions about the treatment of prisoners of war.
Assuming for the purposes of this argument that the orders that
were transmitted by Fischer were violations of Laws of War, can
this Court find that an adjutant, merely because he holds such
an office and is assigned tc that duty, will be made to pay the
penalty for everything that his commander does? We know the
adjutant in the German army functions exactly as an adjutant
does in the American army. He has no command functions and
has no powers of discretion. Does this Court say that when an
illegal order is issued that it was the duty of Fischer to refuse
to obey? And is this Court going to find the accused Fischer
guilty of the crime of being responsible for the killings of
people merely because he mechanically passed on a written piece

of paper containing an objectionable order of his commander?
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No take #1680

Does mere membership in Peiper's regiment alone constitute re-
sponsibility for what is alleged to have happened in the

Ardennes offensive? The accused Reiser reported to his bat-
talion commander on the 19th of December 19kl during the offensive.

His statement appears on page 1447. He heard Peiper talking to

Poetschke about prisoners of war. Peiper or Poetschke is alleged

o have ordered Hennecke to tell Rumpf to send a shooting detail,
Was that shooting detail for prisoners or could it have been for
the shooting of Peiper's own men for cowardice? We do not know.
But what other evidence is there in the record against Reiser?

We cannot find any. Reiser was also an adjutant. His mere
presence at the conversations is apparently making him responsible
for the actions of his commanders.

The same is true of the accused Gruhle, Peiper's adjutant,
whose statement appears on page 1152, Gruhle functioned in the
Ardennes offensive in the same role as Fischer and Reiser, as the
adjutant and administrative assistant of the commander.

If this case is to be decided upon the evidence by way
of written statements of the accused, the Defense knows and feels
sincerely and definitely that the Court will insist upon corrobo-
ration.

Coming back, in conclusion, to the opening statement of
the Prosecution, we repeat again, "It is practically an impos-
sibility to present to the Court the evidence in an understandable
manner."

Whereupon the argument of counsel was translated into the

German language.)
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DEFENSE: (Capt WARVID). The Defendant, Hans Fletz, by his duly
appointed Defense counsel respectfully moves this court for a find-
ing of 'nmot guilty' of the particulars and charge on the ground
that the evidence before this court with respect to this accused
is legally insufficient to support a finding of guilty.

The accused is charged with violation of the rules and
usages of war. The particulars of the charge alleged that the
prosecution expects to prove this accused on or about the 19th
of December, 19Ll, at Stoumont, Belgium, fired on prisoners of war.
The accused pleased'not guilty' to the charge and particulars.

There is no evidence of the accused having made any written
or oral confession, or any admission against interest. The record
is devoid of any proof to substantiate the particulars of the
charge against him.

The only evidence against the accused are r emote inferences
based on hearsay., The accused Erich Werner, in his statement
(See Exhibit P-103-A, page 1350) mentions that he was told by
Knappisch that Christ's tank fired on prisoners of war. No mention

is made as to who could have done the diring.

The witness for Prosecution Otto Lessau, testified (Record

pe 1353-1358), particularly the first line on page 1358, that he
was the driver of Lt Christ's tank; that Lt Christ was also the
tank commander; that the accused Pletz was turret machine gunner
of this tank. That on the 19th December at Stoumont he saw
prisoners of war standing in front of a grocery store. That his tank
was near prisoners of war and he heard machine gun fire.
ction of the fire of the machine gun, and

that he didn't see the prisoners ofwar shot.

Thus there isn't a single witness who testified that he saw the
accused firing on prisoners of war. There isn't a single witness

who testified from hearsay that he heard or that he was told this

(lotion-Pletz)
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WHEREFORE, the Defense respectfully requests this Court that
this motion for a finding of 'mot gullty' of this accused be granted.
DEFENSE: (Capt MARVID). The Defendant, Roman Clotten, by his
duly appointed defense counsel respectfully moves this Court for a

finding of 'not guilty' of the Particulars and the Charge on the
ground that the evidence before this Court will respect to this

accused is legally insufficient to support a finding of 'guilty'.

The accused is charged with violation of the laws and

usages of war. The particulars allege the Prosecution expects to
prove that this accused, on or about 17 December, 19LlL, at the
cross-roads south of Malmedy was responsible for a member of his
crew firing on prisoners of war. The accused pleaded'not guilty'to
the Charge and the Particulars.

Except for the statement of the accused (Fxhibit P-LO-
A, volume 7, page 567 of the record), there is not a shred of
evidence in the record to support those Particulars and the Charge
against him.

Pertinent extracts from his statement are, and I quote:

"About twenty meters from the spot where the

last prisoners were lying, I stopped with my tank, since
the tank in front of me, in which Oberscharfuehrer Siptrott
was standing in the tank had also stopped. And T stayed
there for about two minutes. Immediately after my tank
stopped in the position indicated on Sketch 1,Sturmmann
Bock reached for the machine pistol which lay in the
turret near my left hand. Bock fired the first shots
within a half a minute after our halt, I saw him rise and
turn half right with the machine pistol, then he aimed to-
wards the prisoners already lying on the Lround and fired

burst of about five orse
I not erve at thi
or whether as a result of t

hit anew and moved,
cult to <1'>(,"mh’

0 the American t -3
v then start 1 slowly, a(‘te" about two m'mb(’s I
again saw Sturmmann aim with a machine pistol at the
fe aimed briefly and fired an additional five
hots into the Americans. T saw that he was shoot-
t direction. However, T also do not know if or
how many ‘nr’ricans he hit with this s econd burst. I=mid
e moment he had finished the second burst,
" ready now."

The Defense respectfully points out to this court that
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the entire incident involving Clotten lasted about two minutes and
the evidence shows that Bock fired almost immediately after the tank
halted. It is reasonable to conclude that it would have been imposs-
ible for Clotten to stop Bock in his spontaneous act. The accused
is not being charged with giving an order to shoot. The accused was
not asked by Bock for permission to shoot, but spontaneously fired

in the direction of the prisoners of war who were already lying in

the field. Bock was not f4 ring on visible men standing in the field,

but in the direction thereof. There is further evidence that after

the second burst Clotten ordered Rock to cease.

The Defense respectfully submits to this Court that in and of

itself the statement of the accused does not conclusively prove the

comnission of any crime against the Laws and Usages of War and that

in the absence of any other evidence showing wherein the accused, a

sergeant was responsible for the actions of one of his enlisted men,

the finding of 'not guilty' should be made because of the absence of

legally sufficient evidence to support a finding of 'guilty'.
DEFENSE: (Capt NARVID): The Defendant, Irwin Szyperski, by

his duly appointed defense gounsel respectfully moves this court for

a finding of 'not guilty' of the Particulars and the Charge, on the

ground that the evidence before this court with respect to this

accused is legally insufficisnt to support a finding of ' uilty!'.
The accused i with violation of the and Usages
of Var. The iculars allege that th accused, c

19, 19Uk, in Stoumont,

lelgium, aiding in the firing or prisoners

ayr and that r about 19

pleaded 'not ¢




any offense. FEven if this statement is to be regarded as a comfess-

ion, the rule is well established that without further corroboration,

a finding of 'guilty' cannot be made., The law is well settled that
a confession unsupported by any other evidence, that a crime las
been comnitted, and that the accused committed the crime is insuff-
icient to warrant a conviction,

WHEREFORE, the Defense respectfully moves this Court for a
finding of 'not guilty'.

DETENSE: (Capt. NARVID), The Defendant, Anton Motzheim,by
his duly appointed defense counsel, respectfully moves this court
for a finding of 'not guilty' of the Particulars and Charge on the
ground that the evidence before this court with respect to this
accused is legally insufficient to support a finding of 'guilty'.

The accused is charged with violation of the Laws and Usages
of War. The Particulars allege that the accused, on or about 17
December 19k, at Honsfeld, Belgium, fired on prisoners of war.

The accused pleaded 'mot guilty' to the Particulars or the
Charge.

Independent of a statement of the accused submitted in evidence
(Prosecution's Ixhibit P-67, Volume 11, page 883) the Prosecution has
offered no evidence which in any way connects the accused with the
commission of the offense charged. The only evidence offered is the
testimony of the witness Wilhelm Pluschke(Record Volume 11,page 888).
On direct examination in answer to the question "
mention anything about the village of Hons " - the witness re-

g about that." Even if the statement of

d is regarded as a confession, the rule is well-establis}

that without further corroboration, a finding of 'guilty' cannot be
made. The only witness called by ti Prosecution, Wilhelm Pluschke,
does not in his testimony in any way corroborate the charge. The law
is wellssttled that a con: on unsupported t 1y further evidence
that a crime has been committed and that the accused committed the
(motion- X eim)
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crime is insufficient to warrant a conviction.

WHEREFORE, the Defense respectfully moves this Court for a

finding of 'mot guilty's

DEFENSE: (Capt NARVID). The Defendant, Heinz Hendel, by his

duly appointed Defense Counsel moves this court to strike so much
of the Particulars of the Charge which charges that this defendant
was responsible for the shootings of prisoners of war and allied
civilians by men of his platoon between 16 December 194l and 13
January 19L5.

The accused has pleaded 'not guilty' to the Charges and Part-
iculars.

By written stipulation, the Prosecution concedes that this
accused was wounded in action on 17 December 194k at Idgneuville,
and that the said accused was evacuated to the rear on 18 December
194l at about 1000 hours, from Stavelot and sent to Berlin to be
hospitalizeds It is obvious, therefore, that the accused cannot
be held responsible for the action of the men of his platoon after
the 17th December 1 9Lk,

The Defense concedes that the accused Sergeant Hendel was
Commanding Officer of the platcon between 16th and 17th December
1944. In view of the fact that no member of the platoon in question
is charged with any crime during this period, the Particulars mst
be stricken.

DEFENSE: (Capt NARVID). The Defendant, Erich Werner by his
duly appointed Defense counsel respectfully moves this court to
strike so much of the particulars of the Charge which char
this Defendant on or about 1
prisoners of war.

The accused Erich Wermer pleaded 'mot guilty' to the Partie-
vlars of the Charge. There is nothing in the record which in any
way involves the accused in any crime committed in Stoumont.

(Motion Werner)
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WHEREFORE it is respectfully requested that the Particulars in
question be stricken.

DEFENSE: (Capt Narvid)., The Defendant Freidl Bode, by his duly

appointed Defense Counsel, respectfully moves this court strike
so much of the Particulars of the Charge which charges that this
Defendant did, on or about, 17 December 194l at Buellingen,Belgium
fire on prisoners of war.

The accused Freidl Bode has pleaded 'not guilty' to the Charges
and Particulars,

There is nothing in the record which in any way involves the
accused in any crime committed in Buellingen, Belgium,

WHEREFORE, it is respectfully requested that the Particulars
in question be stricken.

PRESIDENT: The Court will recess until 1035 hours

(Whereupon the court recessed at 1005 hours).

(Bode-mbtion)
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(Whereupon the Court reconvened at 1030 hours).

PRESIDENT: Take seats; the Oourt will come to erder,

PROSECUTION: If the Court please, let the recerd shew
that all members of the Court, all members of the Prosecution, with
the exception of Lt, Col. Crawferd, whe is absent on business of
the Presecution, Captain Byrne, who has been excused by verbal or-
der of the Commanding General, all members of the Defense and the
reporter is present,

PRESIDENT: The next thing is the translation.

(Whereupon the German translations of motions in faver of
Hens PLETZ, Roman CLOTTEN, Erwin SZYPERSKI, Hans HENDEL, Anten
MOTZHEIM, and Friedl BODE were read to the Oourt in the German
language.)

DEFENSE OOUNSEL: Lt, Wahler,

LT. WAELER: May it please the court, I at this time am
presenting a motion relative to certain enlisted men and noncommis-
sioned officers, I will attempt to present the motion in the order
in which the events ocourred. I would like to refresh the Court's
recollection-=draw the Court's attention, to the testimony that
has been introduced in the La Gleize incident; the Charges indicate
that there were a series of events that occurred between the peried
18 December to the 23d of December 1944, According to the Charges,
there were a number of shootings invelving American prisoners of
war, The only evidence intreduced in the record relative to any
shootings outside of confessions of defendants themselves, is the
testimony of one witness, Marcelein Renard, His testimony appears
on page 1256 of the recerd and his testimony merely concerns the
shooting of three Belgian civilians.

PRESIDENT: The first part of that sentence was net trans-
lated; you have got to translate everything that is said. "his tes-

timony appears on page 1257."
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LT, WAHLER: 1256. And, as the Court will recall, he
returned to La Gleize on the 26 December and found the bodies of
three victime in his brother-in-law's house, The method of death
was not developed, That is, the incident itself merely showed the
position of the bodies in the house and the cause of death was net

developed' in the recerd. The only other evidence in the recerd

concerning La Gleize is the I.G,,Inspector General's, report, which

was based upon the testimony of Lt. Ool.McOown--

PROSECUTION: If the Oourt please, I don't believe any-
thing I introduced in the I. G, record said anything about Col.
McCown's statement,

LT, WAHLER: There was & report admitted in evidence where
Lt, McCown testified, or made a report, to the Inspector Genmeral
concerning his capture. That is in the evidence.

PRESIDENT: Just & minute; let's get this translated as
we go on.

LT. WAHLER; We are going to check, if the Court please,

PROSECUTION: I have it right here,




LT, WAHLER; I request that my testimony be stricken concerning
the testimony of Lieutenant Colonel McGowane

PROSECUTION: If the Court please, I request that Counsel for

the Defense be instructed to be a little more careful about what they

quote from the records
JAW MEMBER: The Court will take notice of those thingse
LT WAHLER: In the Ia Gleize incident, the defendant Fritz

Rau 1s accused of two incidents, one on the 18th and one on the 2lst

of D bere The d, Fritz Geb in his confession has named
Fritz Raus That appears on page 1233 of the records That however,
that testimony only concerns one incident, that is on the 18th of
Dacembere The incident on the 2lst of December is only mentioned in a
statement by Freimuth on page 1469 of the records In the statement of
Freimuth, the statement only saye the vehicle of Rau, and the Rau is
spelled R=A~U in Freimuth's statement; however, there are two defendants
by the name of Rau in this cases In this statement of Freimuth, there
is no evidence as to whether Fritz Rau was meant or Theo Rauhs There is
no identification by the officer who identified the statement as to what
defendant is meant, Theo Rauh or Fritz Rau.

The next defendant, Fritz Gebauer in his confession has stated
that the incidents on the 18th of December in Ia Gleize were committed
by hime The defendant Rau, that is, Fritz Rau also in his confession
implicates Fritz Gebauers That appears on page 1237 of ths racorde
The defendant Wolfgang Richter in his confessicn admitted participation
as to an incident that occurred on the 18th of Decembers The accused
Godicke in his statement implicates the same defendant; that appears
on page 1222 of the records The only evidencs in the record concerning
implication of the defendant Heinz Godicks is an incident that occurred
on the 18th of December in laGleize and the confession of the defendant
himselfs

The defendant Herbert Stock whe is charged with two incidents
one occurring the 18th of December and the other the 22nd —— appears

in Hie confessien on page 1246 of the record which is not corroborated.
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There i the defendant Hecht who has made a confession as
to a incident that occurred on the 16th of December, and is also

implicated in the statement of the defendant Richtere

The defendant Theo Rau is charged with an incident which
occurred in Ia Gleize on December 23rde The only evidence is his own
onfession together with statements in the statement of Stock and
Siegmund who are bothdefendants in this cases

The defendant Siegmund is accused of two incidents in the
town of la Gleize on tha 22nd and 23rd and two incidents in the
vicinity of Ia Gleize which occurred on the 20th and 21st of December.
The only evidence in the record is his confession and the statements of
Ral, Freimuth and Huebler.

There i the defendant Maute who is charged with an incident
on the 21st of Decembers There is no confession of the defendant,
admitting this incidente He is accused, however, in the statement of
Hofman, Jakel, Rumpf and Hennecke.

There is the defendant Werner who is accused of an incident
on the 22nd of December, wherein the defendant Mikolaschek stated
that he did not see him shoot but had heard that he had shote

There is the defendant Schaefer who is accused of two
incidents on the 21st and 22nd of Decembere There is no confessions
He is accused only in the statement of Sprenger and Sprenger in his
statement makes ths statement that he heard it from someons else,
which is pure hearsay.

We have that same situation relative to the defendant Hammerer.
There is no confession and he is involved by the statement of Sprenger,
which is related testimony or hearsaye There are three other incidents,
or one other incident in IaGleize involving three defendantse They are:

gunther Weiss, the defendant Rodenburg and Sct hy who are d

of firing at three Amsrican soldiers on the 22nd of December in the
tomn of Ia Gleize, The only evidence against Gunther Weiss is his
statement which appears on page 1486, as wel] as the statement of the

accused, Schwambach which @ppears on page 1482, The defendant Rodenburg

has made a statement and is also impllcévs by the statement of Schwambache




Schwambach has made a statement and is implicated by the defendant

Rodenburge Those are the incidents that occurred directly within Ia

Gleize.

Now, there are two other defendants, Fritz Rau and Fritz
Gebauer who were implicated in an incident which occurred in Cheneux
on the 18th of Decembere The only evidence that has been introduced
in the record against the defendant Fritz Rau as to that incident
is his statement and the statement of the other defendant, Fritz Gebauer.
In the statement the defendant Fritz Gebauer has made an admission in
his statement, and is also accwsed in the statement of Fritz Raus The
statement of Gebauer appears on page 1233 of the record and that of Rau
on page 1237 of the recorde The next incident i that involving the
supposed killing of seven or aight American soldiers just outside
the vicinity of Stoumonte The two defendants involved in this particular
incident are Heinz Friedrichs and Willi Braune The only svidence in the
record against Heinz Friedrich is his statqment together with the statements
of Willi Braun that appears in the record, pages 1390 and 1379 respectivelys
Willi Braun has made a statement on page 1379 and is accused by ths
defendant Friedrich, pages 1390 to 1396 The record is entirely silent
concerning the La Gleize, the Cheneux and Stoumont incidents. As
heretofore described concerning the finding of bodies of American soldiers,
the record of entirely silent as to any outside witnesses who are not
defendants having seemn American soldiers lined up in the various places.
It is the contentien of Defense Counsel that in these particular
instances the Prosecution has failed to prove a corpus delictis It is
trus that the Court is governmed by the rules of procedure as laid down
in the Military Government Manuale The rules, however, merely prescribe
rules of procedures They do not set forth the amount of evidence that
is necessary to secure a convictions Therefore, we are, of necessity,
forced to go back to the authorities as they have been established in
our own courtse

I would like to cite some of the authorities that are given
by the writer Underhill that gppear in Underhillts Criminal Evidence,
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Lth Edition, section 35, page 42, The following is noteds 'Proof
of the corpus delicti is essential to a conviction must be proved
beyond a reasonable doubt, and must exclude every hypothesis other
than that a crime was committed in order to convict.t

In section 36 Underhill makes the following comments 1'A

voluntary confession or admission of the accused is not sufficient

to prove the corpus delicti unless there is other evidence tending

to support the same, either direct or circumstantial or, in other

words & confession or admission by the accused to prove the corpus
delicti must be corroborateds Defendant!s confession made outside

of court alone will not establish the corpus delicti, even though

made under oath in aother trial. The corroboration of a confession

or admission which is required in order to prove the corpus delicti
refers not merely to facts proving the confession, but to facts concerning
the corpus delicti or evidence independent of the confession.!'

The main argument of Defen:e Counsel has been that to use or
to secure a confassion merely on the confession of the defendants them=
selvee is not sufficient, but it is necessary that the Prosecution
introduce evidence corroborating the corpus delictis I would like to
Quote a statement from the Supreme Court of Florida in the case of
Gantling ve State, LO Fla., 237, 23 So. 857:

tIt is a rule of law that the confessions of parties charged
with orimes should be acted upon by courts and juries with great caution.-
The wisdom of this rule cannot be questioned, for the reason that not-
withstanding the confessions of persons accused of crime have been held
to be evidence of the very highest character, upon the theory that no
man would acknowledge that he had committed a grave crime unless he
was actually guilty, but experience teaches that this theory is a
fallacy, for it is a fact that numbers of persons have confessed that
they were guilty of the most heinous crimes, for which they suffered
the most horrible punishments and yet they were innocent. In the

sixteenth and seventeenth centuries, in enlightened England, men and
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women confession that they were guilty of witcheraft - communion with
ovil spirite and suffered at the stake therefore, and at this day men
through fear of personal punishment, or through hope of averting such
punishment, confess that they are guilty of crime, without the slightest
foundation in truth for such confession, and for thess reasons we say,
that the theory that men will not confess to the commission of crimes of
which they are innocent is a fallacy.!

There are two more defendants for whom I have a short motion
to present, that is, on behalf of the defendant Kies and Fritz Eckmann.
The first specification of the charge against Friedel Kies is as followsg
On or @out 17 December 194k at the crossroads south of Malmedy he fired
on prisoners of wars The second specification against Fritz Eckmann is
as followst On or sbout 19 December 19LL at Stavelot or La Gleize,
Belgium, fired upon prisoners of ware The record is entirely silent.
There is nothing in the alleged confession by the defendants indicating
that these men shot at prisoners of war at the places indicateds There
is no evidence in any other form that involves these men at or near the
places in which they are alleged to have committed the crimese

PROSECUTION: If the Court please, may we have that last sentence

reread?

(Whereupon the last sentence was read by the reporter,)

PROSECUTIONs If the Court please, in answer to that, in the
case of Kies and Hofmen and Jakel, their statements say that they fired

at the crossrcadss




LT, COL, SUTTCN: I take issue with your statement,

counsel., If the Court please, no reference was made to the

Cross-roads. Both of these cases involve -- in the first case,

in regard to Friedel Kies, the incident does involve a cross-
road south of Malmedy, and in the second case involving Fritz
Eckmann, the incident mentioned is at LaGleize or is at LaGleize
or Stavelot,

PROSECUTION: We will cover it in our reply. If the
Court please, if you have finished with the motion...

DEFEN Yes, that is all on the motion,

MBZR: For the members of the Court, there were
several indicated motions made by Lt. Wahler. Will you just
repeat them or are you just making one motion now?

1T, WAHLER: Well, my motion was all inclusive as far
1s those defendants, relative to presenting the motion for a
finding of not guilty based on a lack of evidence and failure
to prove the corpus delicti. It is the contention of the
nefanse counsel that the mere confession of the defendant him-
self, together with any statement by another defendant, is
not sufficient to prove the corpus delicti.

IA EVBER: In other words, you are presenting your
entire argument as one motion to dismiss?

sir.

the Cou reporter will bea ! ¥ make
hort and as intelligible
First, r the Defen de several allusi

authenticity o 1€ ions be of their lengtl




ground for an objection to a confession. T might say, in reply,
that T am not familiar with the German mentality, and just why
the accused decided to make such long statements I am in no
position to state, however, T am told that a once famous leader
of the German nation, Herr Schickelgruber, was reputed to have
a very concise memory and wrote a work called, "Mein Kampf", If
such young men like Gustav Sprenger, Herbert Stock, Zrich Rumpf
and Gustav Neve, and others decided to copy their elders, I
suppose they have that right to do so.

As to an interpretation upon a wave of fright and
terror to proceed the troops, the Prosecution is not -- does
not attempt to explain how that was accomplished. e will let
the record of eight hundred dead American prisoners of war speak
for themselves,

LT. COL, DWINELL: T don't believe the record at any
place indicates that there were eight hundred dead prisoners of
war, or anything that even approximates that,

FROSECUTION: If the Court please, if you care to
tabulate the numbers killed I think you will find in excess of
eight hundred. I went to great pains to make a tabulation,

may interrupt one moment, when
I I vas re ring to the proof.,
is what I am referring to too., If

t please, there was some allusion to a statement that

1ce between an Adjutant in the German ar
can army; that an Adjutant in the German army is more
xecutive Officer in the Auwerican army, and I do not

it would be correct to infer that they were the
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To be more specific as to some of the motions to dismiss,
I think there was some quotation from Clotten's statement as
to firing, T believe, at the Crossroads and Bock fired twice.
I am unable to refer to the page in the record, but this state-
ment was introduced and I read from the statement, it says: --
Clotten was speaking to Bock -~ "Stop, this makes no sense; they
are dead already anyhow". And in his confession he goes on and
says, "We had little ammunition for our machine pistol at that
time for it was an Ttalian machine pistol, and of the three
magazines which they had in the tanks only thirty-two rounds
fitted." I believe the Court is competent to draw any inference
that might be logical from that statement.

Now the motion about Hendel -~ I think there was something
said about a stipulation, but to my recollection there was no
tipulation introduced about Hendel and until it is introduced
T don't think it can be properly considered by the Court. Be
that as it may, T call the Court!'s attention to the fact that
in Hendel's platoon there are two of his platoon members who are
1ccused, Siegmund and Stock, and Siegmund says in his confession
that he killed prisoners of war because he remembered what
Hendel told him, I would also like to direct the Court's atten-
tion to agne ot significant fact, and if Defense cares to

an analys of the record they will find that thers were

eight or ten others, who are not as

I object, if the Court f
There is nothing in the record about that.
LAW MEMBER: Just a minute, gentlemen. The Court is

becoming a little annoyed by these objections. The time to
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bring that up is at the time of rebuttal., That applies to

Prosecution as well as Defense. The court will proceed in
an orderly manner,

FROSECUTICN: There has been quite a lot said about
confessions and a little about hearsay, and I think the Court
on numerous occasions has indicated its position in those
matters, I think the Court is fully cognizant that it is not
bound by any rules of evidence in British and American courts
and Courts Martial., In fact, it so states in the Technical
Vanual for Iegal and Prison Officers, over here on page 43,
under "Guide to Procedure and Military Government Courts".

In speaking about evidence, it says: "Rule 12 does not incor-
porate the rules of evidence of British or American courts or
of Courts Martial",

Now, about the authenticity and the weight to be
riven confessions, if this Court was bound by the rules of
British and American courts and Courts lartial, the weight
that it could give confessions is set forth on page 114 of
the Manual for Courts Martial, United States Army: "A confes-
sion is an acknowledgement of guilt.In view of the peculiar
conditionsin which accused persons are often placed when

7z confessions, evidence of confessions is in general to
1 with caution. here, however, a confession is
s voluntary, and if oral,

rove

strongest for of proof known to the law,"
ution does not contend that the Court is bound

of laws It ear
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the sole judge. No one else has any right to say anything
about the weight to be given such confessions,
If the Court please, I believe that about covers
everything that should be answered in the Defense motions.
TEFENSE: Nothing further from the Defense.

PRESIDENT: The Court will recess until 1330 hours.

(Whereupon at 1155 hours the Cpurt recessed.)
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AFTERNOON SESSION
(Whereupon the Court r d at 1330 hours.)

PRESIDENT: The Court will come to order,
PROSECUTI(Ns May it please the Court, let the record

show that all the members of the Court, all tha‘ members of the

Prosecution with the exception of Lt. Col, Crawford, who is absent
on business of the Prosecution and Captain Byrne who has been
excused by verbal orders of the Comlndim General, all the members
of the Defense, with the exception of Dr, Pfister, who is absent
on business of the accused, all the defendants and the reporter
are present.

CAPT. NARVID: May it please the Court, in order to
clarify the record and in support of the motion heretofore made,
the Defense offers a written stipulation into evidence - - =

PROSECUTION: If the Court pleases, I believe that it
is improper to offer anything by way of a stipulation at this time.
The Prosecution has rested and they can put in their motion when they
put in their case in chief, That is the time to put in any stipulation.

CAPT, NARVID: It may save the time of the Court and
narrow the issues of the trial if we enter into a stipulation on
facts that are not disputed or submit facts that are not disputed,
This is also in support of the motion and the motion cannot be
readily determined without this stipulation.

PROSECUTION: If it pleases the Court, the motion is
supposed to be declded on the proof that has been presented by the
Prosecution and not upon the evidence that the Defense will produce
at a later date.

LAW MEMBER: In order to avoid further argument, if that
is the stipulation with respect to one of the accused having been
wounded after a certain date, the Court will make a ruling in a

few minutes on that and there is no reason to introduce it at this time,
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LAV MEMER: By the Court, with respect to the motion to

dismiss on the ground that the Prosecution has failed to prove a

prima facis case, that motion is denied.

With respect to the motion to dismiss om behalf of the
accused Fleps on the ground of imsufficiemt evidence, that motiom
is denied.

With respect to the motion to dimmiss om behalf of the
accused Clotten on the ground of insufficient evidence that motion
is denied.

With respect to the motion to dismiss on behalf of the
aoccused Sszyperski on the ground of insufficient evidence that motion
1s denied.

Vith respsot to the motion to dismiss on behalf of the
acoused Motzheim on the ground of imsufficient evidence that motion
is denied.

With respect to the motion to dismiss on behalf of the
accused Henkel the motion, at the present tims, is demied. The Court
will consider the faots concerning the date of Henkel's wounds at the
time such evidence is produced.

With respect to the motion to dismiss on behalf of the
accused Verner on the ground of insufficisnt evidence with respect
to the allegations of the crimes in Stoumont, that motion is denied.

With respect to the motion to dismiss on behalf of the
accused Bode as to firing on prisoners of war at Buellingen that
nmotion is denied.

With respeot to the motion to dismiss raised by Lt. Wahler
on behalf of the moccused Rau, Gebauer, Richber, et al, with respect
to the La Gloize, Stoumont and other incidents, the emtire motiom is

denied.
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With respect to the motion to dismiss on behalf of the
accused Kies and Eokmann, such mofion is demied.

You may prooeed' with the Defense.
iy DEFENSE COUNSEL: If the Court ple s the Defense desires
to make & motion, at this time, to withdraw the oonfessions or lﬂmm.ﬁl
of the acouseds

1, Now ocoms the defendants or accused and move o withdraw
all their statements or confessions and expunge all reference thereto
from the record.

(4) (1). All of the above defendants were prisoners of war
until 11 April 1946, which date was the day of the service of charges
against each defendant. On and after 11 April 1946, each of the
defendants’ were removed from the status of prisoner of war and
became accused war eriminalse

(2) &he only law controlling this point is the Yamashita

case in the Supreme Court of the United States of ‘meriu which is

quoted as followss
"The day of final reckoning for the enemy arrived ia
August 1945. On September 3rd, the petitioner surrendered
to the United States Army at Baguio, Luzon.
immediately became a prisoner of war and was intermed
in prison in conformity with the rules of international
law. On September 25, approximately thres wesks after
surrendering, he was served with the charge in issue in
this case. Upon service of the charge he was removed
from the status of a prisoner of war and placed in
confinement s an accused war criminal."

Although this opinion is in Justice Murphy's minority
opinion, it is in no sense a dissent from the majority opinion, as
the issue was not raised in the petition. The majority opinion is
therefores silent on this subject and the Court was not asked to
decide this pointes No cther law or decision touches on this
"ohangeof status" and this *xpression of fact is the controlling lawe

B« (1) TUnder the Gemeva Convention, they, as prisoners

of war must be humanely treated and protectsd, particularly against
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aots of violence and insults. They should be equally treated.
No coercion may be used on them to secure information, and under mo
oiroumstances will they be threatened, insulted or exposed to
wnpleasant or disadvantageious treatment of amykind whatever. They
are entitled to have their honor and perscn respected. They must
have sanitation, open air and exercise. Under all ciroumstances,
prisoners of war are subjeot to the laws in force of the detaining
power. Does solitary confinemsnt for momths or black hoods or
mock trials, or stool pigsons meet the dignified provisioms of the
Geneva Convention?

(2) Ohapter 6, Prisoners of Ver of Gemeva Convention of
July 1929:

(a) TUnder Artiocle 2 the following applicable paragraph

is quoted:

"They must at all times be humanely treated and
protectsd, particularly against acts of violencs,
insults and public ouricsity."

(b) Under Artiole 3 the following applicable paragraphs

are quoted:

"Prisoners of war have the right to have their person
and their honor respected s... Differencs in treatment
among prisomers is lawful only when it is based on the
military rank, state of physical or mental health,
vrofessional qualifications or sex of those who
profit thereby."

(e) Under Article 5 the following applicable paragraph

is quoted:

"No ecocercion may be used on prisoners to secure
information relative to the eondition of their
army or country. Prisoners who refuse to answsr may

not be threatensd, insulted, or exposed to unpleasant
or disadvantageious troatment of any kind whatever."

(d) Under Article 9 the following applicable parts

of paragraphs are quotad:

"They also may be intermed in enclosed camps; they
may not be confined or imprisoned except as an
indispensable measure of safety or sanitation and
only while the circumstances which necessitate the
measure continue to exist.”

1617
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(o) TUnder Article 10 the following applicable paragraph

is quoted:

"Prisoners of war shall be lodged in buildings or
in barracks affording all possible guarantees of
hygiene and healthfulness."

(f) Under Artiocle 13 the following applicable

paragraph is quotsd:

"It shall be possible for them to take physical
exsroise and enjoy open air."

(g) Under Article 21 the following spplicable
parsgraph is quoted:

"Officers and persons of equivalent status who

are prisoners of war shall be treated with the

regard due to their rank and age."

(h) Under Article 45 the following paragraph is

"Prisoners of war shall be subject to the laws,
regulations and orders in force in the armies of
the detaining power."
(1) Under Artiole 46 the following applicable
paragraph is quotad:
"Any corporal punishment, any imprisonment in
quarters without daylignt and in general, any .
form of oruelty, is forbidden."
(j) Under Article 56 the following spplicable
paragraphs are quoted:
"In no ease may prisoners of war be transferred to
penitentiary establishments (prison, penitentiaries,
conviet prisons, eto.) there to undergo disciplimary
punishment «.. These prisoners shall every day be
allowed to exercise or to stay in the open air at
least two hours."
(€) (1) As prisonsres of war under the Geneva Convention all
oonfessions were extracted by using varying degrees of force,
duress, trickery, deception, mock trials, ceremonies, including

the passing of judgment on these accused. In every situation
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involving a stress on the physical well-being, the nmatural
impulses dominate the reascning faculties. 4ny alternative

that promises relisf from a present intolerable situation is
aoccepted without regerd to comsequences. When the primary
feslings are stirred, the roasoning faculties are practically
suspended. Under a promise or inference of relief, a person

will ochoose to make a se oomfession as the speediest way to
make his freedom certain. The question arises: Vas the situation
such that there is a rsasonable probability that the accused made
a false statement under duress? If so, the confession must be
excluded.

(2) Attention is dramn to the opening statement of
the Prosecution in which the following language was used: "Despite
the youth of these suspects, it took months of continuous
interrogation in which all the legitimate tricks, ruses and
strategem mown to investigators were employed. Among other
artifices used were stool pigeons, witnesses who were not bona
fide and ceremonies."

The Prosecution's own witnesses testified on direct
examination as follows:

"Q. Did you use any ceremony of any kind in the

interrogation of Neve?

A. I guess you would eall it a ceremony. We used

sort of a mock trial I guess you would call it.
We had whoever wasn't busy sitting in the chairs
behind the table, posing as officers hesring the
tostimony... First the witnesses that we had
against him were brought in, and if they were bona
fide witnesses, they were sworn. And the interrogator
sat dom at a table with him and took notes, or
maybe he started writing the statement right then.

Do you know whather or not the accused (sic) were
confronted with witresses who were not bona fide?

I kmow that they were.

Do you know whether or not the interrogators

ever raised their voices during interrogation?

I am sure they did.

Do you know whether or not suspscts ever broke
down and cried after they had confessed?

1bl8
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I saw a few, yes, sir.

Did they ory silently or did they sob out loud?

I think out loud, sir.

Do you racall any other methods used for eliciting
information other than you have already described?
No special methods. Each interrogator had his om
bag of psychologiocal tricks, you might oall it."

D. (1) The laws of military courts martial certainly control

ingofar as these d are d up to the moment they were
served with charges, alleging war orimes, at which time the Supreme
Court has ruled that their status changes to a suspected war
oriminal. Under our Court Martial Laws no comfessica could be
used and admitted against another jointly accused. In view of

the position of authority of the Proseoution staff, it will

go without contraversion that all the acoused were in an inferier
position and confessions to superiors should be regarded as
clearly imcompetent. It is not belisved that by the widest stretch
of imagination could these confessions or statements bo used in a
trial by courts martial due to the varying degrees of force and
duress employed by the Prosecution. On the other hand, it is

readily conceded that if these sta had been sub tly

re-executed after the accused became suspected war eriminals, no
grouds for this motion would exist.

(2) On page 329 of Winthrop's Military Law and Precedents,

we find the following language with appropriate substantiating cases:

"In military cases, in view of the authority and

influence of superior rank, confessions made by
inferiors, especially when ignorant or imexperienced,

and held in confinement or close arrest, should be
regarded as incompetent unless very clsarly dbwn not

to have been unduly influemced. Statements, by way

of confessions, made by an inferior umder oharges to

a ecommanding officer, judge advocate or other superior
whom the accused could reascnmably beiisve capable of making
good his words, upon even a slight assurance of relief
or benefit by such superior, should mot in gemeral

be admitted. 4And it hes been similarly ruled in e

of confessions made by soldiers, upon assurences hnld out
or intimidation resorted to, by noncommissioned officers”
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On Page 427, Sec. 493, of Evidence from American Jurisprudemce,
the following is quoted as a clear statement of the law om
confession implicating several persomss

"The voluntary confession of & co-defendant or
co-conspirator made after the commission of a corime
or the termination of the comspiracy cannot be ad-
mitted against the other defendants when such con-
fession was not made in their presence and assented
to by them, even though the several defendants are
being tried jointly."

This principle is briefly confirmed on Page 327 of Winthrop's
Military Law and Precedents, as follows:

"A judge advooate upon a military trial may desire
to keep out of signt a portion of confessions because
it implicates parties other than the accused; but this
is a reason not recognized as sufficient at law, sjince
a oonfession is mot evidence against any persen (not
an aoccomplice) other than the one who makes it."

Es The alleged confessions or statements of these acoused
are absolutely void and not admissdble in evidence in this case.
The laws of our nation provide that a man should have only one
wife at a time, and any subsequent marriage without appropriate
divorce decrees render the second marriage void. The contracts
of minors are void unless subsequent ratification after they reach
their majority. The contracting of a perty to commit a orime is
void. Certain prerequisites are necessary to make a note
negotiable, such as date due, a sum certain to be paid, ete., and
without these elements they are void. 8o in criminal laws certaim
safeguards surround confessions or statements, in order to be
admissible and not void. As previocusly outlined, International Law
laid down certain safeguards for #reatment of prisoners of war and
eny confession or statement extracted in violation thereof is not
admissible in a court martial or any subsequent trial umder a code

set up by Military Government. If a confession from a prisoner of

war is born in a surrounding of hope of release or benefit, or fear
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of pmishment or injury, imspired by ome im authority, it is void
in its inceptiom and not admissible in sny tribumal of justice.
Could anyome, by any artifice, conjure up the theory that the
Military Government Rules and Ordmances are superior to the
solem agresments of International Law as stated in the Geneva

Convention of 1920t Is this Court willing to assume the respomsi-

bility of admitting these void oonfessionst Is this Court willing

to condem these aecused on written statements that are stained
with illegality, due to their being obtained in the first instance
in violation of the Gemeva Convention to whioh our Nation is a
signatory and which has been championed from its inception?

Fs That the so-oalled confessions or statements of these
accused must be excluded from the record is apparent. It is not
belisved that the Court will put itself in the amamolous pesition
of accepting statements into evidenoce which were elicited from
prisoners of war in contravention of the Geneva Convention emnd
therefore a violation of the Rules of “and VWarfare on the one
hand end tuwn squarely around and mete out punishment for other
acts which they deem violatioms of the same la: To do so would
be highly inconsistent and subject the Court and all “mericen

¥ilitary Tribunals to just eriticism.
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PROSECUTION: If the Court please, at best, the

quotation referred to by the Defense is only a statement of

fact as to the treatment accorded to the accused Yamashita,

and not a statement of law, Prosecution cannot accept this
so-called minority opinion of the Yamashita Case as being the
law on "change of status" from "prismer of war" to "war criminal."
We contend that the change took place long before any formal legal
act such as the serving of the charge. In fact, such change took
place the instant the laws of war were violated, not before and
certainly not later. When the violation was committed is con-
trolling as to "change of status." Therefore, when the accused
committed the alleged acts in violation of the laws of war they
became war criminals and thereafter they could not legally acquire
the honorable status of prisoners of war.
The Allied Control Council in its Law No. 10, dated
20 December 1945 in Article II, Par. 1, b, defines war crimes as
"Atrocities or offenses against persons or property
constituting violations of the laws or customs of war, in-
cluding but not limited to, murder, ill treatment itk of
civilian population from occupied territory, murder or ill
treatment of prisoners of war 0"
Paragraph 2 of this same Article states that
"Any prson without regard to nationality or the
capacity in which he acted is deemed to have committed
a crime as defined in paragraph 1 of this Article, if he

was (a) a principal or (b) was an accessory to the com—
mission of any such crime or ordered the same or (e) took
a consenting part therein or (d) was connected wit.

or enterprises involving its commission or (e) was

of any organization or group connected with the commission
of any such crime sk, "

Further paragraph i, b, of this same Article states:
WThe fact that amy person acted pursuant to the order

of his Government or of a superior does not free him from
responsibility for a crime, # % % x,0
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115‘}7.#‘;/86-6/17 It is clear to the Prosecution that when the Allied

Control Council promulgated its Law No, 10 Jast December that

it did not contemplate any judicial act on the part of any of
its member Governments or their Zone Commanders to brand a person
a war criminal, The commission of the criminal act itself by
the person affects this change of status, nothing else.

It is without controversy that this Court is subject to the
laws of the Allied Control Council.

Never having acquired this honorable status of prisoners of
war the provisions of the Geneva Convention could not apply to the
iccused in this case.

This being the position of the Prosecution, we believe it is
a complete and full answer to the contention of the Defense, How-
ever, two subordinate matters connected therewith were raised once
again by the Defense which the Prosecution desires to c omment oni

Although covered before in arguments in this case, the
Prosecution respectfully directs the Court's attention to the
"Outline of Procedure for Trial of Certain War Criminals by
General and Intermediate Military Government Courts, Part I,
paragraph 7, Rules of Evidence."

"(e) To admit a confession of the accused, it need
not be shown such confession was voluntarily made and the
Court may exclude it as worthless or admit it and give
it such weight as in its opinion it may deserve after
considering the facts and circumstances of its execution."
Prosecution has taken great pains in the presentation of

its case to show the Court the manner in which each individual
confession and statement of the accused was obtained. In no
instance can the voluntary nature of these confessions and
statements be doubted but even if they had been obtained in-
voluntarily they are stillaimissable at the discretion of the

Court. In each instance the Court has correctly admitted all
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the confessions and statements of the accused. Their weight
is a matter for the Court to determine.

In answer to the many authorities cited by the Defense
with reference to confessions, the Prosecution directs the
Court's attention once again to the simple statement in the
"Technic.al Manual for Legal and Prison Officers, 2nd Edition"
sub-title "Guide to Procedure in Military Government Courts,"
Paragraph 9, where it s tates with reference to evidence:

"Rule 12 does not incorporate the rules of evidence
of British or American Courts or of courts-martial s,

The Prosecution requests that the "MOTION TO WITHDRAW
CONFESSIONS OR STATEMENTS OF ACCUSED" be denied,




PRESIDENT: Has the Defense anything further ?
DEFENSE: The Defense has nothing further.
PRESIDFNT: The Court will be closed.

(Whereupon the Court was closed at 1440 hours)

(Whereupon the Court reconvened at 1505 hours)

PRESIDENT: Take your seats. The Court will come to
order.,

PROSECUTION: Iet the record show that all members of
the Court are present: all members of the Prosecution with the
exception of It Col Crawford who is absent on business of the
Prosecution and Captain Byrne who is excused VOCG. All members of
the Defense and all Defendants are present as well as the Court
Reporter.

LAY MEMBER: With respect to the Motion to withdraw
confessions or statement of the accused, the Motion is denied.

DUFENSE: The Defense desires to make a short open=-
ing statement:

" It must be remembemdthat this case which we are now dis-
passionately judging a year after the cessation of the Turopean
War, transpired when the Allies were rapidly forging their way to
Berlin, It was then Total War,

Here are seventy-four accused and it must be emphas-
ized that before the Prosecution is entitled to a verdict of
'guilty' they must show a premeditated plan or malice aforethought

be called murderers. We believe the
e of any preconcei
maximum penalty that could be imposed by this Justice tribunal would
be that for manslaughter which does not carry any death penalty in
our courts. Again and again, it r e emphasized that these

mbers of a Spearhead f ting desperately under the

you must bear in mind that this

ly into enemy territory and




and being totally cut off from supplies and reinforcements. The

practical difficulty of armored units taking prisoners is well

recognized, as they are tightly organized and have absolutely

no men to spare for evacuation of prisoners of war. The Prosec-
ution has developed their case without taking these factors into
consideration and have very deftly emphasized "No prisoners of
War will be taken'", We believe the evidence will show why no
prisoners could be taken in this rapidly advancing column and we
believe the Court has already recognized that "motioning of
prisoners of war to the rear" was necessary.

We believe the evidence will further show under these diff-
icult and trying battle conditions that a vast distinction exists
between an armored spearhead movement in combat and a quiet sector
on a battlefield, Prisoners can be taken in these slower and com-
paratively quiet sectors, but not so under the conditions of
warfare we are here considering. There will develope ample proof
that once this swift moving armored column was stopped, that
every consideration was shown all captives.

No greater injustice could possible be done than to compare
this case with the concentration camp murder cases.

We believe the evidence has shown and will further show
that the breaking of ranks and dispersing of prisoners of war
was the primary factor of most of the deaths at Malmedy.

believe the evidence will show that violations of land

e rare ir

the over

statements or confessions, where duress and promises were the
motivating factors, will be quite understandable. The extreme
youth and susceptibility to such tacti by the ‘rosecution will
be a matter for your serious consideration.

(opening Defense Statemefit)
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The Defense contemplates placing its evidence before the

Court in a chronological manner by incidents so that each of you

may evaluate the Charge against the various accused. The battle
conditions will be shown. This will necessitate the placing of
an accused on the stand more than once, but our purpose is to
present a clear concept of each incident and to restore order
from the jumbled mass of the Prosecution's evidence. "
(Whereupon the translation of the foregoing statement was read to
the Court in the German language by the interpreter.)

PRESIDENT: The Court will recess until 1535 hours.

(Whereupon the Court recessed at 1505 hours.)

(Opening Defense statement)




(Whereupon the Court reconvened at 1530 hourss)

PRESIDENT: Court will come to ordere

PROSECUTXON: If the Court please, let the record show that
all the members of the Court are present, all the members of the Prosecution
are prasent with the exception of Lieutenant Colonel Crawford, absent on
business of the Prosecution and Captain Byrne, excused by verbal order of
the Commanding General , all the members of the Defense, all the defendants
and reporter are presente

DEFENSE: Mgy it please the Court, I hand the reporter a
document and ask that it be marked Defense Exhibit Number 1 for
identifications

(Whereupon the document referred to was marked Defense Bxhibit
Number 1 for identification by the reporters)

DEFENSE: The Defense offers in evidence Defense Exhibit Number
1 for identification, the original request from the Deputy Theater Judze
Advocate of Headquarters, United States Forces European Theater, War
Crimes Branch to G-l, German Affairs Group of the same Headquarters,
dated 26 April 1946, subject: Discharge of German Prisoners of War,
and request that the same be attached to the record and made a part
thereofs It is requested that the original be withdrawn after it has
been read and a photostatic copy be included in the record, in accordance
with the specific request of the originating offices It is further
requested that permission be granted to read the exhibit marked 1 for
identification.

PROSECUTION: If the Court please, is this statement offered
in evidence or just marked for identification?

DEFENSZ: Bothe It has been marked far identifications

PROSECUTION: Has it been admitted yet?

DEFENSZ: Noe

PROSECUTION: I do not understand why it is being read.

IAW MEMBER: That is not the document that is being reads

PROSECUTIONs I am sorrye




FRESIDENT: Is there any objection by the Prosecution?

PROSECUTION: No objectione '

PRESTDENT: There being no objection, the axhibit of fered by
the Defense is admitted in evidence and will be marked Exhibit D-l.

(Whereupon the document referred to, having been previously
marked and identified was received in evidence as Defense Exhibit D=1
and is attached hereto and made a part of the record.)

PRESIDENT: It may be reade

DEFENSE: (Reading) 'Internal Route Slip, Headquarters, UsSe
Forces, European Theater, File Nos, Subjects Discharge
of German Prisoners of War, Date 26 April 19L6.

Number 1, from Judge Advocate, War Crimes Branch,
Pliz to G=l, German Affairs Group, Date 26 April
1946,

1le The Malmedy War Crimes Case involving seventy=
four (74) members of the German military establishe
ment is scheduled to go to trial at Dachau, Germany,
on or about 2 May 1946.

2¢ In order to preclude the possibility of legal
complications arising with r espect to the trial
of the case, it is desirable that the provisions
of 'Disbandment Directive Nos 8,' Headquarters,
United States Forces, European Theater, dated 16
February 1946, be carried out at onces It is
therefore requested that the perpetrators in this
case named in the attached list, now in custody at
Dachau, be immediately discharged as prisoners of
war and documented as civilian interneess

3s It is requested that this office be advised when
documentation as civilian internees has been accomplisheds

/s/ Ce Be Mickelwait

t/ Cs Be MICKELWAIT
Colonel, JAGD,

Deputy Theater Judge Advocate

1 Incl, as stated

From G-l, German Affairs Branch, to Theater Provost
Marshal, dated 26 April 1946 - Forwarded for your
imnediate action.

For the Assistant Chief o Staff, G=l:
Jo M. COLEMAN

It Colonel, GSC
Chief, Germen Affairs Branch




Froms Theater Provost Marshal, United States Forces,
European Theater, Pass to G-l1, GermanAffairs, Judge
Advooate War Crimes Branch (In Turm), 31 May 19L6.
Documentation as civilian internees as raquested in
o/n 1 above was completed on 9 May 19L6.

For and in the Absence of the Theater Provost Marshal:

/s/ Frederick Re Lafferty
/t/ FREDERICK Re LAFFERTY
Colonel Cavalry
Deputy Theater Provost Marshal

G~l1 German Affairs Branch, Pass to Judge Advocate War
Crimes Branch, li June 1946. Request contained in
Minute #1 has been complied withe
For the Acting Chief of Staff, Gele
/s/ AF.S. Mackenzie
/%/ AFoS. MACKENZIR
It. Colonel, GSC
Actg Chief, German Affairs Branch!'
Attached thereto are two separate lists, the defendants of the
Malmedy case who have not been discharged as of 26 April 1946 of which
there are sixty-five of the defendants herein named and a second list of
defendants in the Maimedy case who have bem discharged as of 26 April 1946
containing the remaining nine. Unless the Court desires, the names of
these defendants and their organizations will not be reads
PRESIDENT: There is no need for thate
DEFENSE: If the Court please, may we request that Mre Strong
read this in order to speed up the proceedingse
(Whereupon Defense Exhibit D=l was read in the Germen languages)
DEFENSHE: Is permission granted to withdraw theoriginal paper
and substitute a photostatic copy of this?
PRESIDENT: That is granteds
PRESIDENT: The Defense calls as its first witness, General
Gerhardt Engela Mre Strong on behalf of the Defense will conduct the
direct examinations The Defense does not contemplate recalling this witnesss
General GERHARDT MICHAEL ENGEL, a witness for the Defense was
sworn and testified through an interpreter as follows:
(Whereupon the questions, answers and other proceedinge were

interpreted to the German counsel and the accuseds)
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DIRECT EXAMINATION
QUESTIONS BY DEFENSE (Mre Strong)s
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