PART 4 - CHAPTER II
THE LAW
(a) JURISDICTION OF THE TRIBUNAL

In onr opinion the law of the Charter is deci-
sive and bindinr on the Tribunel, This is & specisal
tribunal set up by the Supreme Commander under authority
conferred on him by the Al1lied Powers., It derives its
Jurisdiction from the Charter. In this trial its members
have no jurisdiction except such es is to be found in the
Cherter. The Order of the Supreme Commander, which cp-
pointed the members of the Tribunal, stetess "The
"responsibilities, nowers, and duties of the members of
"the Tribunal are set forth in the Chorter thereof,.."
In the result, the members of the Tribunal, bteing other-
wise wholly without power in resneet to the trial of the
accused, have becn empowared by the deccuments, which
constituted the Tribunal znd aprointed them es members,
to try the scensed but subject elwsys to the duty and
resnolisipility of apnrlying to the trial the law set
forth in the Chorter,
- The fcregoing exnression of oninlon is net to
he tcken es suprerting the view, 1f such view be beld,
thet the L1lied Powers or any victor nations have the
right under international law in providing for the trial
end punishment of wer criminezls to enact or ~romulgate
laws or vest in their tribunals powers in conflicts with
recognised international lew or rules or principles thereof.
In the excrecise of thelr rirht to crecte tribunals for
such a purrose apd in conferring powers upon such tri-
bunzls bellirerent nowers may cct only within the limits of
interneticnal law,

The substantial grounds of the defence challenge

to the jurisdiction cf the Tribunal fo hear and cdjudicate
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uncn the charges conteined in the Indictment sre the
followingt

(1) The Allied Powers acting through the
Supreme Ccmmender hzve no authority to include in the
Charter cf the Tribunal and to designate as justicisble
"Crimes against Peace" (Article 5(a));

(2) Ageressive war is nect rer se 11legal and
the Pact of Paris of 1928 renocuneing war as an instrument
of national policy does not enlerge the meaning of wsr
crimes nor constitute war a crimej

(3) Ver is the act of a nation for which there
is no individuel responsibility under internaticnal law;

(4) The vrovisions of the Charter are "ex
"post facte" leglslation and therefore 1llegeal;

(5) The Instrumcnt of Surrender vhich provides
that the Declarcztion of Pctsdem will be given effect
imposes the condition that Conventionel War Crimes as
recognised by internationel law &t the date of the
Declamasion (26 July, 1945) would be the only crimes
prosecuscds;

(6) Killings in the course of belligerent
onerations except in so for as they consiitute vicletions
of the rules of warfare or the lews and customs of war
are the normel incidents of wer and are not murders

(7) Severel of the cccused dbeing prisoners of
war are triable by court martiel as nrovided by the
GeneQa Convention 1929 2nd not by this Tribunal,

Since the law of the Cherter is decleive and
binding upon it this Tribunal is formelly bound to refect
the first four of the above sevén eonteptionl edyanced for
the Defence but in view of the great importence of the
questions of law involved the Tribunal will record its
opinion on these qdestions.

After this Tribunal had in Mey 1946 dismissed :
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the defence motions and upheld the velidity of 1ts

Charter end its jurisdiction thereunder, stating that
the reasons for this decision would be given lzter, the
International Militery Tribunel sitting 2t Nuremberg
delivered its verdicts on the first of October 1946, That
Tribunal expnressed inter alia the following oninions:

"The Charter is not an erbitrary exercise of
"nower on the nart of the victorious netions but is the
"expression of internatiecnal law existing at the time of
"i{ts creation;"

"The question is what wes the legal effect of
"this »act (Pret of Paris Aueust 27, 19287 The
"Nations who signed the pzet or zdhered to it uncondit-
"lonally condemned recourse to wer for the future as an
"instrument of policy and expressly renounced it. A&fter
"the signing of the pact eny netlon resorting to wer as
“"an instrument of netional policy breesks the pret. In
"the oninicn of the Tribunel, the sclemn renvncistion of
"wer as an instrument of netional noliey nccessarily
"involves the pronosition that such e wer 1is illegel in
"international law; and that those who nlen and wrge such
"a war, with its inevitable and terrible consequences, are
"committing abcrime in so doing.”

"The princiolé of internation2l law which under
Yeertein circumstances protects the renresentative of a
"stete cennot be sprlied to zcts which are condemncd as
"eriminal by internetional law. The authors of these ccts
Yeannot shelter themselves bchind thelr official position
"in order to be freed from punishment in apnropriate
"procecdings.,"

"The mexim 'nullum crimen sine lege'! is not a
Mlimitation of sovereignty but is in general a principle
Wof justice. To assert that it is unjust to punish thosze
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"who in defiance of tresties and sssurances have attscked
"neighbouring stetes without weThing 1s obviously untrue
"for in such circumstences the attacker must know thet he
Yis doing wrong,.and so fer from it being unjust to
"punish hiﬁ, 1t would be ﬁﬁjust 4f his wrong were sllowed
"to go unpunished,.”

_ "The Charter specificrlly provides... 'the fact
"!'that » defendant acted pursuent tn order of hils Cavern-
"'mént‘or of & suverior shall not free him from responsi-
"'bility but mey be considered in mitigation of punishment.'
"Thi; provision is in cﬁnformity with the laws of 211
"nationé;..'The true test which is found in verying degrees
"in the cfiminal law of most nctinns 1s not the sxistence of
"the order but whether morel choice wes in fact possible.”

With the foregoing opinions of the Muremberg
Tribunel and the reesoning by which they are renrched this
Tribunal is in complete accord. They embody cnrplete
answers to the first four of thé grovnds urged by the
defence as set forth shove. In view nf tha fezct that in
all material respects the Charters of this Tribunal
end the Nuremberg Tribunel ere identicel, this Tribunal
prefers to express its vwnoualified sdherence to the rele-
vant opinicns of the Muremberg Tribunal rsther then by !
reasoning the metters anew in snmewhet different lesnpuage
to cpen the dnor to controversy by wey of conflicting
interpretetions of the two stetements nf opinions.«‘

The fifth ground of thz MNafence chellenge to tne
Tribunsl's jurisdiqtion i1s thet under the Instrument of
surrender and the Decleratinn of Pctsdam the only crirmes
for which it was c~ntemplated thzt proceedings wovld be
taken,_being the only war crimes recognized by interna-
ticnal law at the dete of the NDecleraticn of Potsdem, are

Conventionsl War Crimes as nenticned in Article 5(b) of
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the Charter,

Aggressive wer was a crime et international law
long prior to the date of the Declaration of Potsdam,
end there 1s no ground for the limited interpretation of
the Cherter which the defense seek to give it.

A speclsl argument was edvenced that in sny
event the Jepanese Government, when they agreed to eccept
the terms of the Instrument of Surrender, did not in fact
understend that those Jopanese who were slleged to be
responsible for the wer would be prosecuted.

There 1s no basis in fact for this argument,.

It hes been esteblished to the satisfaction of the Tribunal
thet before the signeturce of the Instrument of SBurrender
the point in question had been considered by the Jepenese
Government end the then mcmbers of the Government, who
advised the acceptence of the terms of the Instrument of.
Surrender, antieipsted that those s£lleged to be respon-
sible for the war would be put on triel. As ecrly rs the
10th of August, 1945, three wecks before the signing of
the Instrument of Surrender, the Emperor seld to the
accused KIDO, "I could not bear the sight...of those
"responsible for the wer being punished...but I think now
"is the time to bear the unbearsble",

The sixth contention for the Defence; nemely,
that releting to the cherges which allege the commission
of murder will be discussed at e later point,

The seventh of these contentions is made on
behalf of the four accused who surrendered gs priscnexs
of wer ~ ITAGAKI, KIMURA, MUTO and SATO. The submissiop
made on their behelf 1s that they, being former members
of the armed forces of Jepen end prisoners of wer, are
triesble s such dy court mertiel under the erticles of

the Geneve Gopvention of 1929 relating to prisoners of
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war, particularly Articles €0 and 63, and not by a
tribunal constituted otherwise than under that Con-
vention. This very point was decided by the Supreme
Court of the United States of America in the Yamashita
case. The late Chief Justicg Stone, delivering the
Judgment for the majority of the Court saids "We
"think it clear from the context of these recited
"provisions that Part 3 and Article 63, which it con-
"tains, apply only to Judicial proceedings directed
"against a prisoner of war for offences committed while
"a prisoner of war. Section V gives no indication that
"this part was designated to deal with offences other
"than those referred to in Parts 1 and 2 of Chapter 3."
With that conelusion and the reasoning by which it 1s
reached the Tribunal respectfully agrees.

The challenge to the jurilsdiction of the
Tribunal wholly fails. '

(b) RESPONSIBILITY FOR WAR CRINES

AGAINST PRISONZRS

Prisoners taken in war and civilian internees
are in the power of the Government which captures them,
This was not always the case. For the last two cen-
turies, however, this position has been recognised
and the customary law to this effect was formally
embodied 1n the Hague Convention Noe. IV in 1907 and
repeated in the Geneva Prisoner of VWar Convention of
1929. Responsibility for the care of prisoners of
war and of civilian internees (all of whom we will refer
to as "prisoners') rests therefore with the Government
having them in possession. This responsibility is nat
1imited to the duty of mere maintenance but extends ts
the prevention of mistreatment. In particular, acts

of inhumanity to prisoners which are forbidden by the
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customary law of nations as well as by conventions are
to be prevented by the Government having responsibility
for the prisoners.

In the discharge of these dvties to prisoners
Governments must have resort to persons. Indeed the
Governments responsible, in this sense, are those
persons who direct and control the functions of Govern-
ments In thls cese and in the above regard we are
concerned with the members of the Japanese Cabinet. The
duty to prisoners is not & meaningless obligation cast
upon a political abstraction, It is a specific duty
to be performed in the first case by those persons who
constitute the Government. In the multitude of duties
and tasks involved 1n modern goverrment there is of ne-
cessity an elaborate system of subdivision and delegation
of duties.s In the case of the duty of Govermments to
prisoners held by them in time of war thosc persons who
eonstitute the Government have the principal and con-
tinuing responsibility for their prisoners, even though
they delegate the duties of maintenance and protection
te others.

In general the responsibility for prisoners
held by Japan may be stated to have rested upons

(1) Members of the Government;

(2) NMilitary or Naval Officers in command of
formations having prisoners in their
possessions

(3) Officials in those departments which
were concerned with the well-being
of prisoners;

(4) Officials, whether civilian, military,

* or neval, having direct and immediate
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control of prisoners,

It 1s the duty of all those on whom fesponsibi-
1lity rests to secure proper treatment of prisoners and
to prevent their ill-treatment by estsblishing and
securing the continuous and efficient working of a
system appropriate for these purposes. Such persons
feil in this duty and become responsible for i1l-treat-
ment of prisoners ifs

(1) They fail to establish such a system.

(2) 1If having established such a system,

they fail to secure its continued and
efficient working.

Bach of such persons has s duty to ascertain
that the system is working and i1f he neglects to 4o so
he 1s responsible. He does not discharge his duty by
merely instituting an eppropriate system and thereafter
neglecting to learn of 1ts application. .An Army
Commander or s Minister of Var, for example, must be
at the same peins te ensure obedience to his orders in
this respect as he would in respect of other orders he
has issued on matters of the first importence.

Nevertheless, such persons are not responsible
if a proper system and its continuous efficient functioen-
ing be provided for and conventional war crimes be
committed unlesss

(1) They had knowledge that such crimes were

being committed, and having such know-
ledge they failed to take such steps
as were within their power to prevent
the commission of such crimes in the
future, or

(2) They are at fault in having failed to

acouire such knowledge.
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' If; such a person had, or should, but for

négligence or supinenessy, have hed such khowledge he is
not éxcused for inaction if his Office required or
'bermitted him to tekg'any action to prévént such crimes,
On the other hand it is not enough for the exculpetion
" ef a person, otherwise responsible, for him to show
that he aceecpted arsuranoces from others more directly
associatéd w1th the control of the prisqners if hoving
regard to the position of hose others, to the freaquency
of reports of such crimes, or to any other circumstances
he should heve been put u~on further encuiry as to
vhether thosé assurances wére true or untrue, Th-t
cr;mes are ndtorious, nmumerous and widespreed as to
time~ahd place are matters to be considered in imprting
knowledge.

A member of a C2binet which collectively,‘as one
of the principal ﬁrgans of the Government, is responsible
ffof the cezre of ﬁrisoners 1s not absolved from responsi=
bility if, ﬁaving khowledge of the commission of»the
crime; in the seﬁsevalready discuésed, end omitting or
feiling to secure the taking of messures to prevent the
commission of such crimes in the futuré, he ‘elects to
contimue ns a member of the Cobinet. This is the position
even though the Deportment of which he hes the charge is
not directly concerned with the care of prisoners. A
Cebinet member moy resign. If he has knowledge of ill-
'ﬁreetment of prisoners, is ﬁowerless to prevent future
11l-treztment, but elects to remain in the Cebinet there-
b& contimiing to participate in 1its collective resnonsi-
bility'for pbotection of prisoners he willingly assures
responsibility for any ill-treatment in the future,

Army or Navy Commanders can, by order, secure

proper treatment and prevent 3ill-trestment of prisoners.
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So can Ministers of Yar end of the Navy. If crimes are
committed against prisoners under their gontrol, of
the likely occurrence of which they had, or should have
had knowledge in advance, they are responsidle for those
crimes. If, for example, it be shown that within the
units under his command conventional wer crimes have
been committed of which he knew or should have known,
a commander who takes no adequate steps to prevent the
occurrence of such crimes in the future will be re-
sponsible for such future crimes,

Departmental Officials having knowledge of
ill-trcatment of prisoners are not responsible by
reason of their failure to resigny but if their functions
included the administration of the systecm of protection
of »nrisoners and if they had or should have had know-
ledge of crimes and did nothing effcctive, to the
extent of their powcrs, to nrevent their occurrence in
the future then they arc recsvonsible for such future
crimes.

(¢) THE ILDICTHMENT
Under the hcading of "Crimes Against Peace"

the Charter names five scparate crimes. These are

planning, nrcparation, initiation and waging aggressive
war or a war in violation of iInternational law, treaties,
agreements or assurances; to these four is added the
further crime of participation in a common plan or
conspiracy fcr the accomolishment of eny of the forcgoing.
The Indictment was based upon the Charter and all the
above crimes werc charged in addition to further charges
founded upon cther provisions of the Chérter.

A conspiracy to wage agegressive or unlawful war
arises when two or more versons entcr into an agrecment

to commit that crime. Thereafter, in furtherance of the
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conspiracy, follows planning and preparing for such
war, Those who perticipate at this stage may be
either original conspirators or later adherenté. 1r
the latter sdopt the purpose of the conspiraey and
plan and prepare for its fulfillment they become
conspirators, For this resson, as all the accused
are charged with the conspiracies, we do not con-
sider 1t necessary in respect of those we may find
gullty of conspiracy to enter convictions also for
planning and preparing. In other words, although
we do not question the validity of the charges we
do not think it necessery in respect of any de-
fendants who may be found guilty of conspirzey to
tske into consideration nor to enter convictions
upon counts 6 to 17 inclusive.

& similar position arises In connection
with the counts of initiating and waging aggressive
war, Although initiating aggressive war in some
clrcumstances may huve another meoning, in the
Indictment before us it 1s given fhe meaning c¢f
commeneir , the hostilities. In this sense it
involves the actual waging of the ageressive war,
After such a war has been initlated or has been
commenced by some offenders others may particl-
pate in such eircumstcnce: as to become gullty of
wagir4 the wer, This contideration, however,
affords no reason for registering convictions on
the counts cf initiating as well as of waging
aggressive war, e propose therefore to abstain
from consideration of Counts 18 to 26 inclusive.

Counts 37 and 38 charge conspiraey to
rurdsr. Article 5, sub-paragrephs (b) snd (¢) of
the Charter, deal with Conventioral War Crimes
eznd Crimes against Humanity. In sub-paragraph
(e) of irticle 5 occurs thils passage:; "MLeaders,

"organlzers, instigators snd accomplices
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"participating in the formulation or execution of a
" common pien or conspiracy to commit any of the foregoing
"erimes are responsible for all acts performed ﬁy any
“person in execvtion of such plan,” A similsr provision
' eppesred in the Furemberg Charter elﬁhough there it was
an independent paragraph and was not, as in our Cherter
incorporated in sub-paragraph (c). The context of this
provision cleesrly relates it exclusively to sub-paragraph
(a), Crimes sgainst Peace, as that 1s the only ceategory
in which a “common plan or conspiracj" is stated to be a
crime?. It has no application to Conventional War Crimes
and Crime agalnst Fumanity es conspiracies to commit _
" such crimes are not made eriminal by the Charter of the
Tribunal. The Proseccution did not challenge this view
but submitted that the:counts were sustainable under
Article 5 (a) of the Charter. It was ergued that the
waging of aggressive war was unlewful #nd involved un-
lawful killing which is murder. From this it wes sube
mitted further that a conspirecy to wége war unlawfully
wezs a conspiracy also to commit murder. The crires
triable by this Tribunal sre those set'out in the Charte:.
Article 5 (a) states thet a conspiracy to commit the
crimes therein specified is itself a crire. The crimes,
other than conspiracy, specified in Article 5(a) are
"planning, prepasration, 1nit1at1ng or waging’ of a waf of
aggression, There s no specirication of the crime of
conspirscy to commit murder byvthe waging of sggressive
wer or otherwise., Ve hold therefore that we heve no
jurisdiction to deal with charges of consﬁirécy to
commit murder as containcd in Counts 37 end 38 and
decline to entertaln thesec cherges.

In all there are 55 counts in the Indictment
charged against the 25 defendants.. In many of'the counts
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each of the Bccusedfis charged and in the remainder 10

or rore are charged.:\ln-respeét to Crimes agaihst~§eacé

" alnne thore sre for conslderation no 1ess than 756 se-
parate eharges. ‘ o '

This situation springs from the adoption by
the Prosecution of the common practice of. charging all
matters upon which guilt 1s indicated by the evidence

" 4t proposcs to adduce even though some- or the»pharges
are éumulafive or altetnative,_‘i ‘
,The‘foregoing,consideration of the suﬁstance
of the charges shows that this reduction of the cbunts
for Crimeos against Peace upon which a verdiect ‘need be’
"given ‘¢an be medo without avoidance of the duty of the
.Tribunal and without injustice to derendants.

' Counts 44 8nd. 53 chargo conspirsecies to commit
 orimes in bresch of the laws of war. For reasons dlready
.discussed we hold that the Charter doés not confer any
'jurisdiction in rospebt of a-conspiracy to éommit any
crime 6ther than a crime against pcace. Thcre 1s no
specification of the erimc of conspiraey to commit con-

‘ ventional war crimes. "This position is accepted by the
Proseccution and no conviction is sought under these
counts, Thesc counts, acqordingly, will be disregarded,

Insofar as the opinion exprossed aboye with
regard to Counts 37, 38, 44, end 53 way appcar to be in
conflict with the Judgment of the Tribunal of the 17th
May, 1946, whercby the motions going to the Tribunalts
Jurisdiction werc dismisscd, it is sufficicnt to say that
tho point was not raised st the heering on the motions.
4t a much later date, aftor the Nuremberg judgment had
bocn delivercd, this matter was ralsed by counQel for onc
of the accuseds On this toplc the Tribunal concurs in

the viow of the Nuremberg Tribunal. Accordingly, upon
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those sounts, it accepts the odaission or $He.Prosecution
which 1s favorable ta the defendants,

Counts 39 %o 52 inclusive (omitting Count 44
already diseussed) eontain echarges of murder. In all
these counts the gharge in effeet is that killipg resulted
from the unlawful waging of war at the places and upon
the dates set out. In some of the counts the date 1s
that upon which hostilities comrmenced at the plaee naned,
in others the date is that upon which the place was
attacked in the course of an alleged 1lleg:l war already
procecdings In all cases the killing is alleged as
arising from the unlawful waging of war, unlawful in
respect that there had been no declaration of war prior
to the killings (Counts 39 to .43, 51 and 52) or yplawful
because the wars in the c¢ourse of which the killings
oacurred were comnenced in violation of certaln specified
Treaty Articles (Counts 45 to 50). If, in any case, the
finding be that the war was not unlawful then the charge
of rurder will fall with the charge of waging unlawful
war, If, on the other hand, the.war, in any partieular
case, 1s held to have been unlawful then this ipvolves
unlawful killings not only upon the dates and at the
places stated in thesc counts but at all places in the
theater of war and at all tiuves throughout the perlod
of the war, No good purpose is to be scrved, in our
view, in dealing with these parts of the offenees by way
of céunts for murder when the whole offencu of waging
thosc wars unlawfully is put in issuc upm the counts
oharging the waging of such wars,

The foregoing obscrvations relate to all the
counts cnurerated; l.e.y Counts 39 to 52 (omitting 44).
Counts 45 to»SO are stated obseurely, Thuy charge mur=-

der at different places upon the dates nentioned by
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unlawfully ordering, causing, ané pernitting Jananesc
armed foreces to attack those »lacus and to slaughter the
inhabitants thereby unlawfully killing eivilians and dise
armed soldiers, Fron the language of these counts it
i3 nét quite olear whother it is intended to found the
unlawful killings unon the uvnlawfulness of the attack
or upon subsequent breaches of the laws of war or upon
both, If the first is intended then the position is the
same as in the carlier counts in this grouv. If breaches
of the laws of war are founded upon then that is eumula-
tive with the charges'in Cgunts 54 and 55, For these
reasons only and without fin@ing it necessary to exnress
any opinion upon.the validity of the charges of rurder
in such circumstances we have deeideé that it is un-
necessary to deternine éounts 39 to 43 inclusive and

Counts 45 to 52 inclusive.
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