PART A - CHAPTER I

stablishment and Proceedings of the Tribunal

The Tribunal was established in virtue of
and to implement the Cairo Declaration of the lst of
December, 1943, the Declaration of Potsdam of the
26th of July, 1945, the Instrument of Surrender of
the 2nd of Septerber, 1945, and the Moscow Conference
of the 26th of December, 1945,

The Cairo Declaration was made by the Presi-
dent of the United States of America, the Presidest
of the National Government of the Republic of China,
and the Prime Minister of Great Britain. It reads as
follows:

"The several military missions have agreed
"upon future military operations against Japan. The
"Three Great Allles expressed their resolve to bring
"unrelenting pressure against their brutal enemies
"by sea, land, and alr. This pressure is already
“rising,

"The Three Great Allies are fighting this
"war to restrain and punish the aggression of Japan.
"They covet no gain for themselves and have no theught
“of territorial expansion. It is their purpose that
"Japan shall be stripped of all the 1slands in the
"Paeific which she has selzed or occupled since the



"beginning of the first World War in 1914, and that
"all the territories Japan has stolen from the Chinese,
“such as Manchuria, Formosa, and the Pescadores, shall
"be restored to the Republic of China, Japamwill
"also be expelled from all other territories which

"she has taken by violenoce and greed. The aforesaid
"Three Great Powers, mindful of the enslavement of the

"people of Korea, are determined that in due course
"Korea shall become free and independent.

"With these objects in view the three Allies,
"in harmony with those of the United Nations at war
"with Japan, will continue to persevere 1in the serious
"and prolonged operations necessary to procure the un-
"eonditional surrender of Japan."

The Declaration of Potsdam (Annex No. A-1)
was made by the President of the United States of
America, the President of the National Govermment of
the Republic of China, and the Prime Minister of Great
Britain and later adhered to by the Union of Soviet
Socialist Republics., Its principal relevant provisions
are:

"Japan shall be given an opportunity to end
"this war,"

"There must be eliminated for Qil time the
*authority and influenee of those who have deceived
"and misled the people of Japan into embarking on



"warld conquest, for we insist that a new order of
"peace, security and jJustice will be impossidle until
"irresponsible militarism is driven from the world."

"The terms of the Cairo Declaration shall
"be carried out and Japanese sovereignity shall be
"iimited to the islands of Honshu, Hokkaldo, Kyushu,
"Shikoku and such minor islands as we determine,”

"We do not intend that the Japanese people
"shall be enslaved as a race or destroyed as a nation,
"but stern Justice shall be meted out to all war crimi-
"nals including those who have visited cruelties upon
"our prisoners.,"

The Instrument of Surrender (Annex No. A-2)
was signed on behalf ef the Emperor and Government ef
Japan and on behalf of the nine Allied Powers. It con-
tains inter alia the following proclamation, under-
taking, and order:

"We hereby proclaim the unconditional surren-
"der to the Allied Powers of the Japaness Imperial
"General Headquarters and all Japanese armed forces
"and all armed forces under Japanese control where-
"ever situated."

"We hereby undertake for the Emperor, the
"Japanese Government, and their successors, to carry

“onut the provisions of the Potsdam Declaration in



"good faith, and to issue whatever orders and take
"whatever action may be required by the Supreme Com-
"mander for the Allied Powers or by any other des-
"ignated representatives of the Allied Powers for *
"the purpose of giving effect to the Declarstion,"

"The authority of the Zmperor and the Japsn-
"ese Government to rule the State shall be subject to
“the Supreme Commander for the Allied Powers who will
"take such steps as he deems proper tn effectuste these
"torms of surrender, We hereby command all civil,
"military, and naval officials to obey and enforce
"all proclamations, orders, and directives deemed by
“the Supreme Commander for the Allied Powers to be
"proper to effectuate this surrender and issued by
"him or under his authority."
' By the Mnscow Conference (Annex No, A=3)
it was agreed by and between the Governments of the
United States of America, Grest Britain, and the
Union of Soviet Socislist Republics with the concur=~
rence of China thats

"The Supreme Commander shall issue all or-
"ders for the implementation of the Terms of Surren-
"der, the occupation and control of Japan and direct-
“ives supplementary thereto."

Acting on this evthority on the 19th day



of January, 1946, General MacArthur, the Supreme
Commander for the Allied Powers, by Speclal Proclama-
tion established the Tribunal for "the trial of those
"persons sharged individually or as members of organ-
"izations or in both capacities with offences which
"include crimes against peace." (Annex No, A-4)

The constitution, jurisdiction, and functions of the
Tribunal were by the Proclamation declared to be those
set ferth in the Charter of the Tribunal approved »y

the Supreme Comrander on the same day. Before the
opening of the Trial the Charter was amended in

several respects. (A copy of the Charter as amended
will be found in Annex ‘No. A-5).

On the 15th day of February, 1946, the
Supreme Commander issued an Order appointing the nine
members of the Tribunal nominated respectively by
each of the Allied Powers. This Order also provides
that "the responsibllities, powers, and duties of the
"Members of the Tribunal are set forth im the Charter
"thereof...s"

By one of the amendments to the Charter
the maximum number of members was increased from nipe
to eleven to permit the appointment of members nomina-
ted by India and the Commonwealth of the Philippines.

By subsequent Orders the present members from the
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United States and France were appointed to succeed
the original appointees who resigned and the members
from India and the Philippinea were appointed.

Pursuant to the proviaions of Article 9(c)
of the Charter each of the accused before the open-
ing of the Trial appointed counsel of his own cholce
to represent him; each accused being represented by
American and Japanese counsel.

On the 29th of April, 1946, an indictment,
which had previously geen served on thovaccﬁsed in
conformity with the rules of bfoceduro adopted by
the Tribunal, was lodged with the Tribunal.

The Indictment (Annex No. A-6) 1s long,
containing fifty-five counts charging twenty-eight
accused with Crimes againat Peace, Convehtional war
Crimes, and Crimes against Humanlty during the period
from the lst of January, 1928, to the 2nd br September,
1945,

It may be summarized as follows:

In Count 1 all eccused are charged with
conspiring as leaders, organisers, instigators or.v
accomplices between lst thuary 1928 and 2nd Seﬁtombor
1945 to have Japan, either.alone or with other
countries, wage wars of aggression against any country

or countries which might oppose her purpose of



securing the military, naval, political and economic
domination of East Asia and of the Pacific and Indian
oceans and their adjoining countries and nelghbouring
islands. v

. Count 2 charges all accused with conspiring
throughout the same period to have Japan wage aggres-
sive war against China to secure complete domination
of the Chinese provinces of Lisoning, Kirin, Hellung-
kiang, and Jehol (Manchuria).

Count 3 charges all accused with conspirscy
over the same period to have_Japan wage aggressive
war against China to secure complete domination of
China.

count 4 charges all accused with conspiring
to have Japan, slone or with other countries, wage
aggreasive war against the United States, the British
. Commonwealth, France, the Netherlands, China, Portugal,

Thailand, the Philippines and the Union of Soviet
Socialisthepublics to secure the complete domination
of East Asia and the Pacific and Indlan Oceans and
their adjoining countries and neighbouring islands.

csunf 5 charges all accused with conspiring
with Germany and Italy to have Japan, Germany and
Italy mutually assist each other in aggressive warfare

against any country which might oppose them for the



purpose of having these three nations acquirs cnmplete
domination of the entire world, each having specisal
domination in its own sphere, Japan's sohere to cover
Zast Asis and the Pacific and Indian Oceans.

Counts 6 to 17 charge all accused except
SEIRATORI with having planned and prepered aggressive
war against nemed countries.

Counts 18 to 26 charge all accused with
initiating aggressive war sgainst named countries.

Counts 27 to 36 charge all accused with
waging aggressive war against named countries.

Count 37 cherges certain accused with
conspiring to murder members of the srmed forces and
civilians of the United States, the Philippines, the
British Commonwealth, the Netherlands end Thailand by
initisting unlawful hostilities against those cnruntries
in breach of the Hague Convention Fo. III of 18th
October 1907.

Count 38 charges the same accused with
conspiring to murder the snldiers and civilians by
initiating hostilities in violation of the agree-~
ment between the United States and Japan of 30th
November 1908, the Treaty between Britain, Frence,
Japan and the United States of 13th December 1921,
the Pact of Paris nf 27th Auvpust 1928, and the
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Treaty of Unity between Thailand and Japan of 12th
June 1940, '

Ccunts 39 to 43 charge the same accused with
the commission on 7th and 8th December 1941 of murder
at Pearl Harbour (Count 39) Kohta Behru (Count 40)
Hong Kong (Count 41) on board H., M, S, PETREL at
Shanghail (Count 42) and at Davao (Count 43),

Count 44 charges all accused with conspir=
ing to murder on a wholesale scale prisoners of war
and civilians in Japan's power.

Counts 45 to 50 charge certain accused with
the murder of disarmed soldiers and civilians at
Nanking (Count 45) Canton (Count 46) Hankow (Count
47) Changsha (Count 48) Hengyang (Count 49) and
Kweilin and Luchow (Count 50).

Count 51 charges certain accused with the
rurder of members of the armed forces of Mongolia
and the Soviet Union in the Khalkin-Gol River area
in 1939.

Count 52 charges certain accused with the
murder of members of the armed forces of the Soviet
Union in the Lake Khasan area in July and August
1938,

Counts 53 and 54 charge all the accused
except OKAWA and SHIRATORI with having conspired to
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order, autherize or permit the verious Japcnese
Theatre Commanders, the officizls of the War Ministry
and local camp end labour unif officials to frequently
znd habituelly commit brecches of the laws ond customs
of wer agrinst the ormed forces, prisoners ef war,

end civilicn internees of compleining powers and

to have the Governmeht of Japen abstein from teking
adequate steps to sccure the observance nnd prevent
breaches of the lews end customs of war,

Count %5 charges the same accused with have
ing recklessly disregerded thelr legel duty by virtue
of .their offices to take sdequrte steps to sccure the
observence and prevent brerches of the laws and cus=-
toms of wer,

There are five eprendices to the Indict-
ment:

dprendix & summarises the princlpel metters
and events upon vhich the counts 2re besed,

Lprendix B is 2 1list of Treaty Lrticles.

Lprendix C specifies the assurances Jopen is
elleged to reave broken.

Lppendix D contains the laws and customs of
war clleged to have been infringed.

Lppendix E 1s o partls]l statement of the
facts with respect to the allered individu~l resron-



12

sibility of the accused,

These appendices are included in Annex
A-6,

During the course of the Trial two of the
accused, MATSUOKA and NAGANO, died and the accused
OKAWA was declared unfit to stand his trial and un-
able to defend-himself, MATSUCKA and NAGANO were
therefore discharged from the Indictment, Further
proceedings upon the Indictment against OKA¥A at
this Trial were suspended,

On the 3rd and 4th of May the Indictment was
read in open court in the presence of all the accused,
the Tribunal then adjourning till the 6th to receive
the pleas of the accused, On the latter date pleas
of "not guilty" were entered by all the accused now
before the Tribunal,

The Tribunal then fixed the 3rd of June
following as the date for the commencement of the
presentation of evidence by the Prosecution,

In the interval the Defence presented
motions challenging the jurisdiction of the Tribunal
to hear and decide the charges contained in the In-
dictment. On the 17th of May, 1946, after argument,
Judgrent was delivered dismissing all the said

motions "for reasons to be given later", These
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reasons will be given in dealing with the law of
the case in Chapter 1I of this part of the judgment,

The Prosecution opened its case on the 3Ad
of June, 1946, and closed its case an the 24th of
January 1947,

The presentation of evidence for the Defence
opened on the 24th of February, 1947, and closed on
the 12th of January, 1948, an adjournment having been
granted from the 19th of Jung to the 4th of August,
1947, to permit Defence Counsel to coordinate their
work in the presentation of evidence common to all
the accused,

Prosecution evidence in rebuttal and Defence
evidence in reply were permitted; the reception of
evidence terminating on the 10th of February, 1948,

In all 4336 exhibits were admitted in evidence, 419
witnesses testified, in court, 779 witnesses gave
evidence in depositions and affidavits, and the
transcript of the proceedings covers 48,412 pages.

Closing arguments and surrations of Pros-
ecution and Defence opened on the 1lth of Februar& and
c¢losed on the 16th of April, 1948,

Having regard to Article 12 of the Charter
which requires "an expeditious hearing of the issues"

and the taking of "strict measures to prevent any.
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“action which would cause any unreasonatle delay",
the length of the present trial requires some explan-
ation and comment.

In order to avoid unnecessary delay which
would have been incurred by adopting the ordinary '
method of translation by interrupting from time to
time evidence, addresses and other matters which could
be prepared in advance of delivery, an elaborate
public address system was ;nstalled. Through this
system whenever possible a simultaneous translation
into English or Japanese was glven and in addition
when circumstances required from or into Chinese,
Russian, and French. Without such aids the trial
might well have occupied a very much longer period.
Cross-examination and extempore argument on object-
ions and other incidental proceedings had, however,
to be translated in the ordinary yay as they proceeded.

Artigle 13(a) of the Charter prevides
that "the Tribunal shall not be bound by techmnical
"rules of evidence. It shall,...admit any evidence
"which it deems to have probative value...." The
application of this rule to the mass of documents and
oral evidence offered inevitably resulted in a great
expenditure of time. Moreover, the charges in the

Indictment directly involved an inquiry into the
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history of Japan during seventeen yeesrs, the years
between 1928 end 1945. In additien ovn inquiry hes
extended to a less detailed study of the earlier
history of Japan, for without that the subsequent
actions of Japan snd her leaders could not be under-
stood and assessed.

The period covered by the cherges was one
of intense activity in Jepznese internal and external
affairs,

Internelly, the Constitutign prorulgeted
during the Nelji Restorestinn was the subject of a
major struggle between the militery and ths civilien
persons who operated it. The military elements vit-
imately gained a predominance which enabled them to
dictate, not only in matters of pezce or wer, but
also in the conduct of foreign end drmestic affeairs,
In the struggle between the civilian ené the military
elements in the Government the Diet, the elected
representatives of the people, errly cessed to be
of aceount, The battle between the civiliens and
the military wes fought on the civilian side by the
professional civil servents, who a2lmost exclustvely
filled the civilian ministerisl posts in the Cebinet
end the advisory posts eround the Emperor. The struegle

between the military and the civil servants was pro-
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tracted one, Many incidents marked the ebb and flow
of the battle, and there was seldom agreement between
the Prosecution and the Defence as to any incident,
Both the facts and the meaning of each incident were
the subject of controversy and the topic towards which
a wealth of evidence was directed.

Internally, also, the period covered by the
Indictment saw the completion of the conversion of
Japan into a wodern industrialized state, and the
growth of the demand for the territory of other nations
as an outlet for her rapidly increasing population,

a source from which she might draw raw materials for
her manufacturing plants, and a market for her
manufactured goods., Externally the periocd saw the
efforts of Japan to satisfy that demand. In this
sphere also the occurrence and meaning of events was
contested by the Defence, often to the extent of con-
testing the seemingly incontestable,

The parts played by twenty-five accused in
these events had to be investigated, and agaln every
foot of the way was fought.

The extensive field of time and place
involved in the issues placed before the Tribunal end
the controversy wage¢ over every event, important

or unirportant, have prevented the trial from being
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"expeditious", as required by the Charter. In add-
ition, the need to have every word spoken in Court
translated from English into Japanese, or vice versa,
has at least doubled the length of the proceedings,
Translations cannot be made from the one language
into the other with the speed and certainty which can
be attained in translating one Western speech into
another, Literzl translation from Japanese into
English or the reverse 1s often impossible, To a
large extent nothing but a paraphrase can be achieved,
and experts in both languages will often differ as to
the correct paraphrase, In the result the interpreters
in Court often had difficulty as to the rendering
they should announce, and the Tribunal was compelled
to set up a Language Arbitration Board to settle
matters of disputed interpretation,

To these delayé was. added a tendency for
counsel and witnesses to be prolix and irrelevant,
This last tendency at first was controlled only with
difficulty as on many occasions the over-elaborate or
irrelevant question or answer was in Japanese and the
mischief done, the needless time taken, before the
Tribunal was given the translation in English and
objection could be taken to it, At length it became

necessary to impose special rules to prevent this
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waste of time,

The principle rules to this end were the

prior filing of a written deposition of the intended
~witness and a liritation of cross-examination to
matters within the scope of the evidence in chief.

Neither these nor any other of the rules
imposed by the Tribunal were applied with rigidity.
Indulgences were granted from time to time, having
regard to the paramount need for the Tribunal to da
Justice to the accused and to possess itself of all
-facts relevant and material to the issues.

Yuch of the evidence tendered, especially
by the Defence, ias ~ajected, principally because it
had foo 1ittle or no probative value or because it
ﬁas,not.heipful as being not at all or only very
remotely relevant or because it was needlessly cum=-
ulati?e 6f similar evidence already recaived,

‘ Much time was taken up in argument upon
the admissability of evidence but even so the pro-
ceedings would have been enormously prolonged had
the Tribunal received ali evidence prepared for tend-
ering. ©Still longer would have been the trial without
thesg controls, as without them much more irrelevant
ar immaterial evidence than was in fact tendered

would have been prepared for presentation.
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- Much of the evidence was given viva voce
or at least by the witness Being sworn and acknow-
ledging his deposition which, to the extent that it
~ was ruled upon as admissable, was then read by Counsel,
The witnesses were cross-examined, often by a member
' of Counsel representing different interests, and thea
re-examined., |

When 1t was not desired to cross-exarine the
witness, in most cases his sworn deposition was tend-
ered and read without the attendance of the witness,

A large part of the evidence which was
presented has been a source of disappointment to the
Tribunal, An explanation of events 1s unconvincing
unless the witness will squarely weet his difficulties
and persuade the Court that the inference, which would
normally arise from the undoubted occurrence of these
events, should on this occasion be rejected, In the
experience of this Tribunal most of the witnesses
for the Defence have not attempted to face up to their
difficulties., They have met them with prolix
equivocations and evasions, which only arouse-distrust,
Most of the final submissions of Counsel for the De-
fence have been based on the hypothesis that the
Tribunal would accept the evi¢ence tendered in de-

fence as reliable, It could not have been otherwise,
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for counsel could not enticipate which witnesses the
Tribunal was prepared to accept as witnesses of credit,
and which witnesses it would reject, In large part
these submissions have failed because the argument

was based on evidence of witnesses whom the Tribunal
was not prepared to accept as reliable because of
their lack of candour,

Apart from this testimony of witngsses a
great many documents were tendere¢ and received in
evidence, These were diverse in nature and fror many
sources including the German Foreign Office. The
Trtbupal was handicapped by the absence of many ore-
iginals of important Japanese official records of the
Army and Navy, Foreign 0ffice, Cabinet and other
policy-making organs of the Japanese Government,

In some cases what purported to be coples were tendered
and recelved for what value they wight be found to
have, The absence of official records was attributed
to burning during bombing raids on Japan and to
deliberate destruction by the Fighting Services of
Ktheir records after the surrender, It seems strange
that doouments of such importamnce as ‘those of the
Foreign Office, the Cabinet secretariat and other
important departments should not have beep removed

to places of safety when bombings commenced or were
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imminent. If it should prove that they were not
thus destroyed but were withheld from this Tribunal
then a marked disservice will have been done to the
cause of international justice,

We have perforce to rely upon that which
was made avallable to us, relating it by way of check
to such other evidence as was received by us., Although
handlcapped ‘in our search for facts by the absence of
these documents we have been able to obtain a good
deal of relevant information from other sources, In-
cluded in this other evidence of a non-official on
&t least of only a semi-official nature were the
diary of the accused KIDO and the Saionji-Harada
Mermoirs,

KIDO's voluminous diary 1s a contemporary
record covering the period from 193Q to 1945 of the
transactions of KIDO with important perscnages in his
position as secretary to the Lord Keeper of the
Privy Seal, State Minister and later as confidential
adviser of the Emperor while holding the Office of
Lord Keeper of the Privy Seal. Having regard to these
eircumstances we regard it as a document of importance.

Another document or series of documents of
importance are the Salonj}i-Harada Memolrs. These

have been the éubject of severe criticism by the
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Defenec, not unnaturally, as they contain passages
the Defence conslider embarrassing. We are of epinion
the criticisms are not well founded and have attached
more importance to these records than the Defence
desired us to do. The special position of Prince
Salonji as the last of the Genro provoked full and
candid disclosure to him through his secretary Harada,
Harada's long period of service to the Genro in this
speclal task of obtaining information fror the very
highest functionaries of the Government and the Army
and Navy is a test of his reliability and discretion.
Had he been unreliable and irresponsible, as the
Defence suggest, this would socon have been discovered
by Prince Sailonji, having regard to his own frequept
assoclations with the important personages fror whom
Harada recelved his inforration, and Harada would not
have continued in that office., As to the authentieity
of the Saionji-Harada docurents presented to the Tribupal.
the Tribunal 1s satisfied that these are the original
memoranda as dictated by Harada and edited by Saionji.
To the extent to which they are relevant the Tribunpal
considers them helpful and reliable contemporary

evidence of the matters recorded,
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