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Proceedings in the United States Court of Military Appeals 


In Memory of 


HONORABLE PAUL W. BROSMAN 


15 February 1956 


Colonel Frederick Bernays Wiener, 
Secretary of the Judge Advocates 
Association, addressed the Court as 
follows: 

May it please the Court: 

This final tribute to Judge Paul W. 
Brosman is extended on behalf of the 
Judge Advocates Association, -of 
which he had been a member since 
it was first formed. 

In 1945, Judge Brosman, then a 
Lieutenant Colonel on duty in the 
Office of The Air Judge Advocate, 
was elected a Director of the Assoc­
iation; and from 1951 to 1953, he 
was once more a member of the As­
sociation's governing body, first as 
Director and then as a Vice-Presi­
dent. We who met with him at the 
Board's periodic deliberations knew 
his charm and warmth and friend­
liness; we felt the glow of his out­
going personality; and we grieve 
now that his zest and sparkle are 
gone, leaving so much the losers 
those of us who remain. 

In the Judge Advocates Associa­
tion, a group which constitutes the 
organized military bar insofar as 
any one group can aspire to that 
designation, Judge Brosman found 
congenial companionship. For he 
was, above all, a lawyer and a stu­
dent. His years as a teacher of law 

and as dean of a law school attested 
his intellectual interests - interests 
he did not forsake when he was 
translated to this Court. As General 
Caffey has said, he was largely in­
strumental in having the Ju.dge Ad­
vocate General's School at Charlot­
tesville accredited by the American 
Bar Association. And, like every 
good judge, he continued to teach 
through his pronouncements from 
the bench. 

It is, of course, too early to at ­
tempt to make a definitive appraisal 
of his contributions to military law. 
Enough that Judge Brosman's last ­
ing monument in that regard is 
contained in the first six volumes 
of this Court's reports. And while 
no one can say, least of all at this 
juncture, which of his opinions will 
endure over the . years, it may still 
be ventured with some assurance 
that there will certainly be perma­
nence in those that dealt with the 
purely professional problems of the 
military lawyer. 

To what extent is the lawyer in 
uniform bound by the standards of 
the lawyer in mufti? In Judge 
Brosman's view, shared by his 
brethren, the answer was plain: 
The service lawyer's obligation is 
quite as rigid as that of his civilian 
brother. 
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For, after all, there is not only no 
divergence between the Manual for 
Courts-Martial and the Canons of 
Professional Ethics, there is actually 
a literal concordance between the 
two. And why should there be es­
sential conflict between the ethical 
standards of the two professions, of 
law and of arms? The lawyer is 
required to represent his cause with 
undivided fidelity, with unfailing 
energy, fearlessly, by every honor­
able means at hand, and without 
violating confidences reposed in him. 
The soldier for his part is bound to 
speak truth, to deal honorably with 
his fellows, and, in all this world, 
to fear only God. 

This view, that the same basic 
standards should be applicable, did 
not originate with Judge Brosman, 
nor was it first evolved following 
the creation of this· Court. Nearly 
three hundred years ago, it was said 
in a text on The Art of War: 

"Justice ought to bear rule 
everywhere, and especially in 
armies; it is the only means to 
settle order there, and there it 
ought to be executed with as 
much exactness as in the best 
governed cities of the kingdom, if 

it be intended that the soldiers 
should be kept in their duty and 
obedience." 

And that passage, it is proper to 
add, graced the title page of an 
earlier edition of the Manual for 
Courts-Martial. 

If, then, it is appropriate to ven­
ture a formulation of what is alike 
the aim and the goal of every dedi­
cated military lawyer, it would be 
this: that he be guided both by the 
lawyer's reason and the soldier's 
faith. Only thus can he pursue the 
unending quest, only in that spirit 
can he hope to attain· the ideal of 
justice ruling armies. That ideal 
was the one pursued by Judge Bros­
man; that ideal may ·well stand as 
his epitaph. 

The unending quest, was in· Paul 
Brosman's case so suddenly, so un­
expectedly cut short. Yet who, when 
the end comes, would not wish to be 
taken likewise-without pain, with­
out lingering, and at the height of 
one's powers? And so, in Holmes' 
fine phrase, "we end not with sorrow 
at the inevitable loss, but with the 
contagion of his courage; and with 
a kind of desperate joy we go back 
to the fight." 

The Journal is your magazine. If you have any suggestions for its im­
provement or for future articles, please bring them to the attention of the 
Editor. We invite the members of the Association to make contributions of 
articles for publication in the Journal. Publishability of any article submitted 
will be determined by the Editor with the advice of a committee of the Board 
of Directors. 



Administrative Personnel Boards In The 

Armed Services 


By Fred W. Shields* 

There are a number of adminis­
trative boards of various kinds set 
up in the component departments 
of the Armed Services to deal with 
rights of personnel. The actions 
taken by them vitally affect and 
concern the rights of a considerable 
portion. of the population who have 
served or are serving in the Armed 
Services. In theory they operate 
uniformally and are created under 
the .authority of the same, or at 
least very similar statutes. In prac­
tice, however, while the basic pro­
cedure is substantially the same be­
fore corresponding boards in each 
department there, nevertheless, are 
rather significant differences in the 
manner in which the various boards 
operate. 

Before undertaking any discussion 
of the various boards, it is believed 
that some reference should be made 
to the recent decisions of the Court 
of Claims in the Odell t and Girault 2 

cases. In those decisions the Court 
has held that the filing of a claim 
before a Disability Review Board or 
a Board for the Correction of a 
Military or Naval Record does not 
operate to toll the running of the 

Statute of Limitations against the 
plaintiff's claim. 

The Court's decision on this issue 
requires two concurrent but sepa­
rate proceedings to be initiated by 
a claimant. The government attor­
neys have repeatedly appeared in 
the Court and urged the dismissal 
of cases pending there where plain­
tiffs have not fully exhausted their 
administrative remedies by seeking 
relief through the Boards for the 
Correction of Military or Naval Rec­
ords. (In this connection see de­
fendant's Motion to Dismiss in John 
M. Donnelly v. United States, C. 
Cls. No. 30-53, decided October 4, 
1955.) Although various district 
courts have held that a petition for 
writ of habeas corpus arising by 
reason of a man's conviction by a 
general court martial will not lie 
until the petitioner has exhausted 
his administrative remedy by seek­
ing a new trial under the provi­
sions of the Uniform Code of Mili­
tary Justice, (Cf. Gusick v. Schilder, 
340 U.S. 128; Burns v. Wilson, 346 
U.S. 137; and Osborne v. Swope, 
Warden, U.S.C.C.A. 9th Cir., 226 
F.2d 908), the practice of the Court 

• Mr. Shields, a member of the bar of the District of Columbia, engages in 
private law practice. The views here expressed are the author's based on his 
own observations and experience. 

1 C.Cls. No. 145-55, Motion for Rehearing denied April 3, 1956. 
2 C.Cls. No. 50474, decided November 8, 1955. 
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of Claims in those cases where the 
plaintiff has not exhausted his ad­
ministrative remedy by seeking re­
lief through any of the administra­
tive boards operating in the uni­
formed services is to suspend fur­
ther action in the case in the Court 
of Claims while the plaintiff does 
exhaust his administrative remedy. 
Then, if relief is denied the plain­
tiff by the board or boards before 
which he seeks relief, the Court will 
permit him to continue the prosecu­
tion of his case in the Court of 
Claims. Cf. Hamrick v. United 
States, 120 C.Cls. 17, Donnelly v. 
United States, supra. 

While the Court's practice in this 
respect may have some practical 
advantages, the fact remains that 
it is of doubtful legality. It would 
seem that a court either do.es or 
does not have jurisdiction of a case, 
depending upon whether or not the 
plaintiff has exhausted his admini!t' 
trative remedies. If he has not ex­
hausted his administrative remedies 
it would seem that when the gov­
ernment moves to dismiss for that 
reason the motion should be upheld. 
Certainly if the administrative 
remedies provided through the var­
ious boards are permissive only and 
not mandatory so far as a plaintiff 
is concerned, as the Court indicates 
they are in the Odell and Girault 

·decisions, there is no reason why 
proceedings in a case should be sus­
pended while the plaintiff exhausts 
those administrative remedies. How­
ever, as a practical matter, there is 
presently no alternative to the double 
filing if the effect of Odell and 
Girault is to be avoided. 

Perhaps the most important group 
of Boards which have been set up 
by the Armed Services are those 
functioning in connection with the 
determination of physical disabili­
ties incurred by service personnel. 
For instance in the Army Disability 
Retirement System, the Medical 
Board is a board of three medical 
officers who assemble for the purpose 
of evaluating the patient's physical 
disability and determining from a 
medical standpoint whether the in­
dividual is fit or unfit to perform 
duty and to express a diagnosis or 
diagnoses, and to further determine 
medically whether the condition ex­
isted prior to the individual's entry 
into the Active Military Establish­
ment. If in the opinion of the Medi­
cal Board an individual is unfit to 
perform the duties of the military, 
it recommends that he be evaluated 
by a Physical Evaluation Board. 

The Physical Evaluation Board 
replaces the former Retiring Board. 
It is authorized and created by the 
Career Compensation Act, 63 Stat. 
938. It consists of two line officers 
and a medical officer, none of whom 
are supposed to have had any pre­
vious knowledge of the case. They 
review the records that are trans­
mitted to them by the hospital and 
a full and formal hearing may be 
had with the presentation of evi­
dence. This is the first board at 
which the individual serviceman may 
have counsel. The Government fur­
nishes military counsel or the in­
dividual may obtain civilian counsel 
at his own expense. This board in 
effect reviews the action of the Med­
ical Board, and also makes a de­
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termination of fitness for duty, the 
diagnoses, and the degree of the dis­
ability computed on a percentage 
basis under the V. A. Schedule for 
Rating Disabilities, and expresses an 
opinion as to whether a <lisability is 
temporary or permanent. 

The proceedings of the Physical 
Evaluation Board are automatically 
reviewed by what is known as the 
Physical Review Council. The serv­
iceman, if he disag<rees with the find­
ings of the Physical Evaluation 
Board, may file what is known as a 
rebuttal, which goes back to the 
Physical Evaluation Board and from 
there is forwarded to the Physical 
Review Council. It is in effect his 
appeal. The Physical Review Coun­
cil consists of a lawyer, a doctor,. 
and a representative of the person­
nel branch of the Armed Service. 
This is a non-voting board; there 
are no appearances before it, and 
the board may make recommended 
findings contrary to those of the 
Physical Evaluation Board. In the 
event the serviceman disagrees with 
the findings of the Physical Review 
Council, where the Physical Review 
Council has changed the 'decision of 
the Physical Evaluation Board to 
the detriment of the serviceman, he 
may file a rebuttal which goes to 
the Physical Disability Appeal Board. 
If the Physical Review Council con­
curs in the findings of the Physical 
Evaluation Board, the case is ter­
minated and the decision is final so 
far as the Department is concerned. 

The Physical Disability Appeal 
Board is a board at Secretary level 
and at this point there are varia­
tions between the manner in which 
this appeal is handled according to 

the several services. In the Navy, 
the Board will permit for practical 
purposes a trial de novo with full 
representation by counsel before that 
board, the taking of new and addi­
tional evidence including the testi­
mony of witnesses and, the personal 
appearance of the person concerned. 
Insofar as the Navy Board is con­
cerned, if they differ with the Physi­
cal Review Council, the file, after 
the full board's decision is made, 
is returned to the Review Council 
and from there it goes to The Judge 
Advocate General for review and 
transmission to the Secretary for 
his action. _ 

In the Army, the Physical Dis­
ability Appeal Board is for practical 
purposes the Army Personnel Board 
and is composed of a number of gen­
eral officers. This board has two 
medical advisers and the disability 
retirement cases are referred to 
the medical advisers for their rec­
ommendations. There is no personal 
appearance before this board. The 
only representation that the service­
man has is in the form of a brief 
pointing out his differences with the 
Review Council. New evidence may 
be presented in writing. The Army 
Disability Appeal Board is com­
prised of all line officers with the 
result that the recommendation of 
one of the medical advisers is gen­
erally the determination of the 
Board. 

In the Air Force, the Disability 
Appeal Board is the Secretary of 
the Air Force Personnel Council and 
this board sits in panels. There may 
be a General on the board; usually 
there are Colonels and Lieutenant 
Colonels. This board has medical 
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officers assigned to it and each sits 
as a voting member of the board. 
There is no personal appearance 
permitted before this board. A brief 
may be filed in the form of a re­
buttal and that is the unly repre­
sentation by counsel which the 
serviceman has at this point. The 
action of this board is the action of 
the Secretary concerned and one 
never knows what happens in any 
of these appeal boards until after 
the Secretary has signed the order 
and the serious question arises as 
to whether or not at this puint the 
Secretary is in functus officio. 

In the event a serviceman is re­
leased from active duty by reason 
of physical disability not incident to 
his service, he may file with the 
Disability Review Board of the serv­
ice concerned an application for re­
view of his case. In each instance, 
the same board that heard his case 
originally, though there may be a 
different panel, is the Review Board. 
This is manifestly unfair because it 
requires one group of officers sitting 
in the same office to overrule other 
officers sitting in the same office. 
This is substantially true in all 
three services. At the Disability 
Review Board new evidence may be 
introduced, personal appearance by 
counsel and personal appearance by 
the former serviceman. It is very 
difficult to get a reversal in the pre­
vious proceedings by this Board. 

In the event of unfavorable action 
by the Disability Review Board, an 
application can be made to the Board 
for the Correction of Military or 
Naval Records as may be appro­
priate, the object being to correct 
an error or an injustice. These Cor­

rection Boards are probably the most 
important of any of the administra­
tive boards operating in the Uni­
formed Services. They are consti­
tuted under the authority of Section 
207, Public Law 601, 79th Cong., 
2d Sess., 60 Stat. 812, 837, 5 U.S.C. 
456a, as amended by Public Law 
220, 82nd Cong., 65 Stat. 655, 5 
U.S.C. 191 (a). Generally speaking, 
the purpose for the creation of the 
boards was to relieve the Congress 
of the responsibility of passing upon 
the vast number of private claims 
for relief arising by reason of the 
service of various individuals in the 
Uniformed Services. 

In establishing the Correction 
Boards, the Congress gave to them 
virtually unlimited power and au­
thority, subject in each instance, 
only to the approval of the Secretary 
of the Department concerned. The 
boards have authority to enter what 
amounts to a money judgment in 
payment of any damage sustained 
by reason of an error or injustice 
in an individual's record. The ac­
tual constitutionality of the boards 
is subject to some doubt for the dele­
gation of power and authority is 
virtually unlimited with no stand­
ards whatsoever laid down in the 
statute governing the operation of 
the boards. See article, Overton 
Harris, 42 Georgetown Law Journal, 
210. 

The boards are composed of civil­
ians and while they are, in each 
instance, employees of the depart­
ment concerned, they seem to be at 
least reasonably free from inter­
ference or control by the service in­
volved. While the boards are cre­
ated by the same statute there is a 
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considerable difference in the way 
they actually operate. For instance, 
in the Army Board the policy has 
been to require the introduction 'Of 
new and material evidence before 
that board will consider granting a 
hearing in a case. The Army sends 
cases involving disability retirement 
to the Surgeon General for his com­
ments and this results in the same 
medical officer who handled the case 
before the Disability Appeal Board 
reporting on the case to the Correc­
Uon Board. Under such circum­
stances, the chances of obtaining 
any change in the position of the 
Surgeon General on any pending 
case is extremely remote and, of 
course, the Correction Board is very 
sensitive to the opinions of the Sur­
geon General. The Army Board also 
consistently denies a hearing when 
one can be denied. 

The Navy Board operates in much 
the same manner as the Army 
Board except that it seems to be 
more liberal in granting hearings. 
In practically all cases where a pe­
titioner insists upon a hearing, the 
Board will grant one although, of 
course, the chances of obtaining re­
lief after the Board has first sug­
gested that a hearing is n'Ot called 
for in a particular case is not very 
good. The Board does have a strong 
sense of equity and makes a sin­
cere effort to extend equitable relief 
where justified. 

The Air Force Board for the Cor­
rection of Records is composed of 
seven of the top ranking civilian 
employees in the Air Force. It has 
an Executive Secretary and one 
Examiner, neither of whom is an 
attorney. Several members of the 

Board are attorneys and one of the 
members is the Administrative As­
sistant Secretary of the Air Force. 
It is quite independent and grants 
a full and fair hearing and its de­
cisions seem to reflect a conscien­
tious effort on its part to correct 
injustices. 

Generally speaking, all of these 
Correction Boards operate in a rea­
sonably fair and impartial manner. 
They ·are created to do equity and 
by and large they fulfill the pur­
pose. The procedure followed by the 
Boards does have certain inherent 
defects. For instance it would seem 
that the boards should grant a hear­
ing in all cases in which the peti­
tioner seeks one. In short, the right 
to a hearing should be definitely 
recognized and not granted as a 
matter of favor by a Board. The 
examiner should, in all instances, 
make known to the petitioner and 
his counsel the recommendation 
which he makes to the Board. Fin­
ally, in the hearings before the 
Board, the examiner who represents 
the government's position in any 
pending case should be required to 
state his position with respect to 
the case in the presence of the pe­
titioner or his counsel. As these 
boards now operate, the petitioner 
presents his case before the Board 
then he and his counsel withdraw 
and the examiner states the gov­
ernment's position on the case. No 
reason is perceived why both par­
ties should not be heard in the 
presence of the other, and to permit 
.the government's representative to 
present his position to the Board 
in an ex parte hearing is mani­
festly unfair. 
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The services also have other stat­
utory boards such as the Boards 
for the Review of Discharges and 
Dismissals. These boards have ex­
tremely limited jurisdiction and 
there is no real reason for their 
continued existence. The Correction 
Boards could easily handle all such 
cases and it is believed, handle them 
on a fairer and more equitable l;;as~s 
than do the present Discharge Re­
view Boards. These boards have 
nothing to do with the elimination 
of personnel presently serving in 
the services but instead consider 
only the cases of persons who have 
already been discharged or dis­
missed. Each of the services has 
various types of boards which pass 
upon the elimination of service p r­
sonnel. The Army Board is known 
as the Army Personnel Board and 
is composed of "Officers. The Air 
Force Disability Review Board is a 
part of the Air Force Pers"Onnel 
Council and acts for the Secretary 
in this capacity. The Navy has a 
similar board appointed by or under 
the direction of the Chief of the 
Bureau of Personnel. Little good 
can be said generally of any of the 
boards which the various services 
have created to handle the problem 
of the elimination of personnel. 
While a hearing is granted in most 
cases when insisted upon by a per­
son being considered for elimination, 
the hearing in all too many in­
stances is simply a useless formal­
ity. Each of the services have var­
ious directives stating the policy of 
the service insofar as the elimina­
tion of service personnel is con­
cerned and these boards generally 
consider that the policy thus set out 

is binding on them under any and 
all circumstances. Even where rec­
ord entries are shown conclusively 
to have been erroneous, improper or 
made through malice, these boards 
generally accept them nevertheless. 
Substantial reform and improvement 
in the methods foUowed by the serv­
ices in connection with the elimina­
tion of undesirable personnel is 
urgently required. The present sys­
tem appears to be unfair and in­
adequate in too many instances to 
both the individual and to the serv­
ice. 

Conclusion 

It is believed that the more im­
portant personnel boards presently 
operating in the Armed Services 
have been discussed, and that the 
reader can at least acquaint him­
self with the jurisdiction 'Of each 
Board, as well as the way in which 
it functions. 

It must be emphasized that attor­
neys who undertake to represent per­
sons before any of these boards 
should appreciate the necessity of 
a thorough factual preparation of 
each case prior to presentation be­
fore the Board. For all practical 
purposes a finding of facts by many 
of these boards is final and conclu­
sive. Certainly there is no effective 
review by the Courts of the facts as 
found by these boards unless there is 
some showing of arbitrary or un­
reasonable action on the part of a 
board. TD establish arbitrary or 
unreasonable action is always dif­
ficult. Therefore, it is imperative 
that the factual presentation of the 
case be as thorough and as com­
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plete as possible in the first in­
stance. 

Persons representing claimants 
before the Boards would also, in 
view of the decision of the Court of 
Claims in the Odell and Girault 
cases do well to file the case in the 
Court before seeking review by any 

of the review or correction boards. 
Unless this is done the claimant 
after unsuccessfully seeking relief 
through a review board or the cor­
rection board may find that he is 
barred from relief in the courts by 
the running of the Statute of Limi­
tations. 

Statement of Policy 

The Judge Advocates Association, an affiliated organization of the Ameri­
can Bar Association, is composed of lawyers of all components of the Army, 
Navy, and Air Force. Membership is not restricted to those who are or have 
been serving as judge advocates or law specialists. 

The Judge Advocates Association is neither a spokesman for the services 
nor for particular groups or proposals. It does not advocate any specific 
dogma or point of view. It is a group which seeks to explain to the organized 
bar the disciplinary needs of the armed forces, recalling, as the Supreme Court 
has said, that "An Army is not a deliberative body," and at the same time 
seeks to explain to the non-lawyers in the armed forces that the American 
tradition requires, for the citizen in uniform not less than for the citizen out 
of uniform, at least those minimal guarantees of fairness which go to make 
up the attainable ideal of "Equal justice under law." 

If you are now a lawyer, if you have had service in the Army, Navy or 
Air Force or are now connected with them in any capacity, active, inactive, 
or retired, and if you are interested in the aims herein set forth, the Judge 
Advocates Association solicits your membership. 

The Judge Advocates Association is a national legal society and an affili­
ated organization of the American Bar Association. Members of the legal 
profession who are serving, or, who have honorably served in any component 
of the Armed Forces are eligible for membership. Annual dues are $6.00 per 
year, payable January 1st, and prorated quarterly for new applicants. Ap­
plications for membership may be directed to the Association at its national 
headquarters, Denrike Building, Washington 5, D. C. 

The back pages of this issue contain a supplement to the Directory of 
Members, December, 1955. 



THE LAWYER IN THE AIR FORCE* 

By Major General Reginald C. Harmon 


The Judge Advocate General of the Air Force 


The history of the lawyer in the 
United States Air Force dates from 
the year 1947 when the Air Force 
became a separate military depart­
ment.1 On February 28, 1942, pur­
suant to the authority vested in 
him by Congress,2 President Frank­
lin D. Roosevelt established the 
Army Air F-orces as · a part of the 
United States Army.~ This was the 
formal beginning of the present-day· 
Air Force. However, it was not un­
til 1947 that the Air Force became 
a completely separate and autono­
mous branch of the Armed Forces 
with status equal to that of the 
Army and Navy.4 The first Secre­
tary of the Air Force, the Honor­
able W. Stuart Symington, assumed 
-office on September 19, 1947. Ap­
proximately one year later, on Sep­
tember 8, 1948, the first Judge Ad­
vocate General of the Air Force was 
appointed to office. 

The predecessor of the Air Force 

lawyer was the Judge Advocate of 
the United States Army. On July 
29, 1775, 26 days after General 
George Washington assumed com­
mand of the Continental Army, the 
Continental Congress appointed Wil­
liam Tudor, a Harvard College grad­
uate, as the first Judge Advocate 
of the Army. In 1776, soon after 
the United Colonies had become the 
United States of America, Congress 
awarded Mr. Tudor the title of 
Judge Advocate General. The Army 
has had Judge Advocates General 5 

and judge advocates ever since. 
In 1948, the newly established Air 

Force "inherited" that great body 
of military law established and c-om­
piled by the Army Judge Advocate 
General Corps since the days of the 
Revolution. This was accomplished 
by an act of Congress which in ef­
fect made most of the Army's law, 
particularly that relating to military 
justice, applicable to the Air Force.6 

*Reprinted by permission of the American Law Student Association and 
the author. This article appeared in The Student Law Journal, Volume 1, 
Number 4, p. 6 et seq., March 1956. 

1 National Security Act of 1947, Act of July 26, 1947, (ch. 343, 61 Stat. 
495), amended by the National Security Act Amendments of 1949, Act of 
August 10, 1949 (ch. 412, 63 Stat. 578). 

2 First War Powers Act, Act of Dec. 18, 1941, 55 Stat. 838. 
3 Executive Order 9082, dtd Feb. 28, 1942. 
4 National Security Act of 1947, as amended, op. cit. 
5 On January 27, 1954, Major General Eugene M. Caffey was appointed as 

the 21st Judge Advocate General of the United State Army. 
6 Act of June 25, 1948 (ch. 648, 62 Stat. 1014). 

10 
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Also, in subsequent transfer orders, 
the Air Force obtained some Army 
Judge Advocate ()fficers who volun­
tarily formed a nucleus for the Air 
Force Judge Advocate General's De­
partment. 

Generally speaking, the lawyer en­
gaged in legal work in the Air 
Force is a judge advocate. In order 
to become a judge advocate he (or 
she) must be an officer who has 
graduated from an accredited law 
school, has been admitted to prac­
tice before a Federal Court or the 
highest court of a state, and has 
been "designated" a judge advocate 
by ·The Judge Advocate General. 
By virtue of this fact, he is a mem­
ber of the Judge Advocate Gener­
al's Department 7 and as such per­
forms full-time legal duties. This 
department is authorized two per­
cent of the total Air Force officer 
strength.a Any qualified lawyer in 
the Air Force serving on active duty 
in the grade of captain or lieuten­
ant and not on flying status can be­
come a member of the Judge Advo­
cate General's Department, if recom­
mended by his local Staff Judge Ad­
vocate and if bis professional train­
ing and ability are acceptable to 
The Judge Advocate General. Law­
yers designated judge advocates by 
The Judge Advocate General are 
also certified as competent to per­
form the duties of trial and defense 

counsel of general courts-martial. 
In addition, those with considerable 
legal experience are certified for . 
duty as law officers. 

It is recognized that the Air 
Force has many officers, and a few 
airmen, who have law degrees and 
have been admitted to civilian prac­
tice but are not judge advocates. 
Airmen are not designated as judge 
advocates. The officers of this group, 
usually as a matter of personal 
choice, are assigned to duty in in­
vestigative, liaison, intelligence, op­
erations, and other specialized posi­
tions, some ()f which are totally un­
related to the field of law. In this 
respect the lawyer in the Air Force 
differs from the doctor and the min­
ister who almost invariably are en­
gaged only in their professional pur­
suits. 

In 1948, the Air Force Judge Ad­
vocate General started with 72 legal 
officers who had transferred from 
the Army. Supplementing this num- · 
ber were a few reserve officers ()n 
extended active duty. These were 
the "charter" members of the Air 
Force legal organization. There are 
presently 1334 lawyers in the Judge 
Advocate General's Department of 
the Air Force, all of whom are per­
forming full-time legal duties. 
Eleven of these are women, three of 
whom have the rank of lieutenant 
colonel. 

7 On June 25, 1948, Congress established. the Office of The Judge Advocate 
General of the United States Air Force and also provided for the designation 
of Air Force officers as "judge advocates" with relatively the same status as 
judge advocates of the Army. (The Act of June 25, 1948, ch. 648, 62 Stat. 
1014.) Later, on 25 Jan. 1949, the Air Force administratively established its 
own Judge Advocate General's Department (GO No. 7, DAF, 25 Jan. 1949, as 
amended by GO No. 17, DAF, 15 Mar. 1949). 

8 Par. 4, AFR 21-3, 3 Jan. 1956. 
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Part of this tremendous increase 
in the size of the Judge Advocate 
.General's Department can be attrib­
uted to the steady buildup of the 
Air Force since 1948. The Air Force 
is a big business-billions of tax­
payers' dollars are appropriated 
each year for its operation. The 
Air Force lawyer has the responsi­
bility of seeing that this investment 
is protected. Money spent for air­
craft, supplies, operations, overseas 
bases, research, and the like, must 
be spent in accordance with the law 
based on sound legal advice. This 
part of service law includes many 
functions such as contracts, pro­
curement, taxation, litigation and 
patent laws. The inherent problems 
of these activities cannot be handled 
efficiently on a part-time basis. They 
require the services of full-time law­
yers whose training and experience 
enable them to arrive at the most 
practical and economical solutions. 

Another vital factor in the size 
of the Air Force Legal Department 
was the enactment of the Uniform 
Code of Military Justice by Con­
gress, effective May 31, 1951.9 Dur­
ing World War I the services did 
not utilize lawyers to any great ex­
tent. In the Army many a lawyer 
was an ordinary "doughboy." The 
Navy Judge Advocate General's Of­
fice had no service lawyer on its 
Staff.10 During World War II, how­
ever, the Navy, as well as the Army, 
found much use for legally trained 
men. The great citizens' Army of 
this war had many defense counsel 
who fought for the individual rights 

of an accused. Many of these civil­
ian lawyers, then in uniform, criti­
cized what they called "command 
control" and voiced general disap­
proval of the operation of the mili­
tary judicial system. They argued 
that by controlling privileges, duties 
and promotions, commanders could 
in actual fact control the actions of 
members of courts-martial appointed 
under their command. After World 
War II, a committee of eminent 
civilian jurists was appointed by the 
President to study the overall prob­
lem of the administration of mili­
tary justice and as a result of its 
recommendations the Elston Act of 
1948 was enacted. Since this Act 
applied only to the Army and the 
Air Force, another civilian commit­
tee was appointed to evolve and 
formulate a military judicial code 
applicable to all the services. This 
study resulted in the Uniform Code 
of Military Justice, enacted in 1950 
and implemented by the 1951 Man­
ual for Courts-Martial. This new 
code greatly increased the need for 
officer-lawyers in all of the Armed 
Forces. In the Air Force, it made 
tremendous demands on the Judge 
Advocate General's Department to 
fulfill the increased responsibilities 
imposed thereby. 

A cursory look at the Uniform 
Code of Military Justice points up 
the great demand for the lawyer 
in the service today. For example, 
three qualified lawyers, the law of­
ficer, trial and defense counsel, are 
required for the trial of each gen­
eral court-martial. Since the in­

9 The Act of May 5, 1950 (ch. 22, 64 Stat. 108), 50 U.S.C., Secs. 551-736. 
10 Vol. 6, No. 2, Vanderbilt Law Review, p. 172, Feb. 1953. 
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ception of the Code on 31 May 1951 
through December 1955, the Air 
Force tried 7765 general court-mar­
tial cases. Also during this same 
period, there were 10,935 special 
courts-martial involving bad 'con­
duct discharges. After trial of a 
general court-martial or a special 
court-martial involving a bad con­
duct discharge, another lawyer must 
review the record of trial and pre­
pare a written opinion thereon as 
to the legal sufficiency of the case. 
This review, required by law, must 
be submitted to the commander hav­
ing general court-martial jurisdic­
tion before he can act on the record 
of trial.11 Further, under the Uni­
form Code of Military Justice, these 
records of trial must be forwarded 
to The Judge Advocate General for 
another review by lawyers who sit 
on one of several boards of review.12 
Moreover, upon request of the ac­
cused he is entitled to representa­
tion by a lawyer before the board 
of review and the United States 
Court of Military AppealsP This 
requires two more divisions of officer­
lawyers, namely, appellate defense 
and appellate government, to rep­
resent the accused and the Govern­
ment. 

Certainly one of the most im­
portant duties of the judge advo­
cate is to assist in the adminis­
tration of military justice. About 
50 per cent of all service lawyers 

deal almost exclusively with crim­
inal law. No military commander 
would contend that discipline is un­
important in the exercise of his 
command. Even in the days when 
General Washington commanded the 
Continental Army, a military code 
designed to enforce discipline was 
authorized by the Continental Con­
gress. 

One thing that should be em­
phasized is that military law is 
not all military justice. Nearly half 
of the' lawyers in the Air Force 
have duties relating to civil law, 
commonly called military affairs. 
Military civil law deals, to name 
just a few of the areas, with con­
tracts, claims, patents, promotions, 
retirement, litigation, legislation, in­
ternational law, taxation, liaison 
with other Governmental agencies 
and legal assistance. The legal as­
sistance program is of vital concern 
to all military personnel and goes 
to the very heart of the state of 
morale in the service. Though the 
commander usually thinks of mili­
tary justice as being the judge 
advocate's job, it is not wise for 
the service lawyer to be only a 
good criminal lawyer. He should 
give equal emphasis to matters con­
cerning civil functions, which in­
variably are the direct concern of 
the Air Force commander. It is by 
practicing this two-fold function 
that the service lawyer increases 

11 Uniform Code of Military Justice, Articles 61 and 65b; Manual fnr 
Courts-Martial, 1951, par. 85. 

12 Uniform Code of Military Justice, Article 66. Also see Uniform Code of 
Military Justice, Article 69, as to review of general courts-martial cases not 
forwarded under Article 66. 

ia Uniform Code of Military Justice, Article 70. 

http:review.12
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his practical usefulness and his own 
importance to his commander. 

In the modern Air Force the law­
yer is not only concerned with mili­
tary justice and civil law but also 
is confronted with new fields of 
law. Modern inventions like guided 
missiles, space satellites, and atomic 
weapon systems raise entirely new 
and novel questions of law. Just 
as the automobile and the airplane 
had its impact on the law, guided 
missiles and atomic weapons like­
wise affect the work of the Air 
Force lawyer. Not all of these 
legal matters are settled. To suc­
cessfully cope with the legal prob­
lems of these scientific innovations, 
the service lawyer must insure that 
no legal impediments are allowed 
to abate the advancement of air 
power through research and devel­
opment. 

The judge advocate is the com­
mander's advisor and representative 
in all matters pertaining to law, 
whether it be courts-martial, admin­
istrative matters, claims, contracts 
or procurement. In field service he 
must be prepared to deal with the 
law in any of its phases. He may 
be called upon to prosecute, defend 
or judge a person accused of crime. 
He may process claims for or 
against the Government. In this 
respect he deals with tort law when 
passing on the liability of the United 
States for torts committed by its 
employees.15 As an effective staff 
member, the judge advocate must 
be able to see command problems 
from the commander's point of view. 
This calls for an understanding of 

the functions and problems of other 
staff agencies with which he works. 
In this regard, because the lawyer 
is viewed as a person of broad 
knowledge and sound judgment, he 
is frequently called on to contribute 
advice and personal effort toward 
solving command problems outside 
the field of law. 

In the overall picture the Air 
Force is the client of all Air Force 
lawyers. At base level, however, 
the principal client is the com­
mander. The Uniform Code of 
Military Justice provides in effect 
that the judge advocate has free 
access to the commander's office 
with respect to legal matters 
without regard for chain of com­
mand. Though the judge advo­
cate might be a second lieutenant 
and the commander a one star gen­
eral, the lawyer nevertheless is au­
thorized by law to consult per­
sonally and directly with him. 

Air Force lawyers are assigned 
at various bases all over the world. 
There are, for instance, judge ad­
vocates stationed in London, Mu­
nich, Naples, Paris, Madrid, Hono­
lulu, Manila and Tokyo. Many of 
these officers are presently assigned 
to strategic bases where their duties 
involve legal negotiations with for­
eign countries in consonance with 
the plans, missions and policies of 
the United States State Depart­
ment. 

Except for a few remote bases 
like those in Greenland and Korea, 
the judge advocate is allowed to 
have his family with him, their 
travel being at Government ex­

15 Federal Tort Claims Act, 28 U.S.C. 2671-80, 62 Stat. 982. 
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pense. Obviously, at most overseas 
assignments, opportunities exist for 
the Air Force lawyer and his fam­
ily for travel and general educa­
tional improvement. Some officers 
and members of their families en­
roll in foreign universities and ob­
tain degrees while stationed over­
seas. Such things as the Tower of 
London, Champs :Elysees of Paris. 
matadors in Madrid, Colosseum of 
Rome, Manila Bay and Fujiyama 
of Japan are among the thousands 
of sights for the Air Force lawyer 
and his family to see and enjoy. 
The normal tour for the judge ad­
vocate officer at overseas bases with 
dependents is three years. In many 
instances they like the assignment 
well enough to request a one-year 
extension. 

By virtue of his profession as a 
lawyer, the judge advocate enjoys 
greater opportunity than the ordi­
nary service officer to participate in 
high level Government conferences 
both at home and abroad, thereby 
meeting and working with high 
ranking United States and foreign 
officials. When stationed in any 
NATO country, he not only has 
the opportunity but in many in­
stances is required to work daily 
with the judicial system, as well as 
those who administer the same, in 
that country. 

Most judge advocates like base 
life where they are respectfully 
called "judge"-the same as local 
judges in civilian life. In addi­
tion, practically all bases have offi­
cers' clubs which have facilities for 
golf, bowling, tennis, swimming, and 
many other sports, available at nom­
inal cost. Affiliated with these 

clubs are Wives' Clubs which main­
tain a variety of worthwhile ac­
tivities for officers' wives. 

The professional standard im­
posed on the Air Force lawyer is 
the same as that imposed upon the 
civilian lawyer. The standards of 
integrity and professional ethics of 
the commissioned lawyer-officer are 
in accord with the principles set 
forth in the canons of professional 
ethics adopted by the American 
Bar Association. Both codes are 
based on principles of decency, in­
tegrity, loyalty, dignity and profes­
sional efficiency. There are, in fact, 
many similarities between the mili­
tary practice of the Air Force law­
yer and the civilian practice of the 
civilian lawyer. Much of the legal 
work of the Air Force lawyer in 
civil law is the same as that of 
the busy civilian practitioner. 
Moreover, both work in the inter­
ests of their clients whether it be 
the Air Force or an individual. 
With a military person accused of 
crime, an attorney-client relation­
ship exists the same as in civilian 
life. Further, in carrying out the 
legal assistance program, Air Force 
lawyers practice law in practically 
the same manner as when dealing 
with the private affairs of clients in 
civilian life. When the many thou­
sands of airmen come to Air Force 
lawyers for legal assistance, they 
are no different in desire than 
clients in civilian life. They want 
to be told what to do. Accordingly, 
just as the civilian lawyer's advice 
to a client is based on his knowl­
edge and investigation of the law, so 
is that of the Air Force lawyer. 
There is no difference except that 
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the Air Force lawyer may not rep­
resent a serviceman in a civilian 
court. 

In many respects the military 
legal office is run in the same man­
ner as the civilian law office. The 
entire Judge Advocate General's 
Department can be compared to one 
huge Jaw firm composed of over 
1300 lawyers engaged in the prac­
tice· of all kinds of law, with of­
fices all over the world. Judge ad­
vocates are rated in a similar man­
ner to lawyers in civilian practice-­
by their clients. Junior lawyers in 
a Staff Judge Advocate ·office are 
rated by the senior member who 
corresponds to the senior partner 
in civilian life. The senior judge 
advocate is rated by his comman­
der, who is the representative of 
the senior judge advocate's client­
the Air Force. As to the obvious 
situati-on of having different rank­
ing officers in a military law office, 
Air Force policy provides for free­
dom of discussion between judge 
advocates regardless of rank. It 
might also be well to note that in 
many military legal offices there 
are civilian lawyers and they too 
are respected for their legal knowl­
edge and not for their relative po­
sition in rank. 

Young judge advocate officers in 
the Air Force are trained for duty 
while serving on the job. It is 
felt that this system of on-the-job 
training for young officer-lawyers 
coming on active duty is more ef­
fective and more economical than a 
specialized school program since 
they are productive while learning. 
The experience is much the same 
as practicing law in a civilian law 

firm, the seniors train the juniors 
while actually handling legal cases. 

With respect to flying, since the 
end of 1952, no officer in the Air 
Force can be designated a judge 
advocate and also be on flying sta­
tus. Prior to that time many judge 
advocates were on flying status but 
it was reasoned that in an all-out 
emergency lawyers would be per­
forming legal duties, not flying. 
Consequently, there was no justifica­
tion for the Air Force lawyer to 
maintain flying proficiency. 

The primary source for judge ad­
vocates in recent years has been the 
Air Force Reserve Officers Train­
ing Corps. Approximately 150-175 
of these officers come on active duty 
with the Judge Advocate General's 
Department each year. After des­
ignation as judge advocates, they 
have the opportunity to vie for pro­
motion through the rank of major 
general. (There are presently five 
general officers in the department.) 
Further, each of these 'Officers re­
ceives $10,000 free life insurance 
and may look to future retirement 
at three-fourths pay of his rank 
obtained. Some reserve officers, 
usually in the rank of captain or 
lieutenant, are recalled to active 
duty as judge advocates. However, 
at present, no direct commissions to 
civilian lawyers are available. 

Many civilian lawyers are con­
nected with the Air F·orce by vir­
tue of their participation in the Air 
Force Reserve program. There are 
presently 89 Reserve specialized 
training units with an overall num­
ber of about 1200 lawyers engaged 
in reserve training. Those eligible 
for Judge Advocate Reserve train­
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ing must hold an indefinite com­
mission in the Air Force Reserve. 

In conclusion, the practice of law 
in the Air Force presents a real 
challenge. Few civilian lawyers 
share such tremendous responsibili­
ties as that of the judge advocate 
who must protect the billion.s of 
taxpayers' dollars spent in defense 
of our country. He must :;i.lso be 
exemplary in officer qualities b~­

cause of his intimate connection 
with the administration and enforce­
ment of discipline. In the military 
community he insures that the in­
dividual rights of the American 

citizen, as guaranteed by the Con­
stitution, are protected. He must 
of necessity be an advisor, and con­
fidence and faith in his advb~ ar1­
essential to the military system. Al­
though the Air Force is much 
younger than its sister services, the 
Air Force lawyer is proud to be a 
part of an organization so vital to 
"Our nation's defense and is proud 
that the worthy traditions estab­
lished by judge advocates, which 
began in the days of the Revolu­
tion, are now being carried on by 
Air Force lawyers throughout the 
world. 

Going To Dallas? 

A special train will bring lawyers from New York, Washington and Phila­
delphia to Dallas, by way of Chicago. It will originate in New York August 24 
and reach Chicago on the morning of August 25, with arrangements being 
made for a stopover and a visit to the American Bar Center. The through 
Pullmans will operate over the Pennsylvania lines to Chicago, on the Burling­
ton from here to Kansas City, and thence to Dallas via the M-K-T railroad. 
A big mid-west delegation will join the special train in Chicago. 

Another interesting sidelight of the Dallas meeting is a projected 8-day 
post convention trip to Mexico, visiting Mexico City and a half dozen other 
resort centers by plane, train and motor coach. It will be an all-expense tour 
with a top price of about $263.00 per person. Full information and reserva­
tions may be arranged through W. M. Moloney, General Agent, Burlington 
Railroad, 105 West Adams St., Room 711, Chicago 3, Illinois. 

Your professional success, important cases, new appointments, political 
successes, office removals, and new partnerships are all matters of interest to 
the other members of the Association who want to know "What The Members 
Are Doing." Use the Journal to make your announcements and disseminate 
news concerning yourself. Send to the Editor any such information that you 
wish to have published. 



JUDGE FERGUSON JOINS USCMA 

Judge Homer Ferguson recently Chief Judge Robert E. Quinn and 

took the oath of office as an asso­ Judge George W. Latimer of that 
ciate judge of the United States bench. A former judge, United 
Court of Military Appeals, joining States senator, and ambassador, 

Judge .Homer Ferguson 
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Judge Ferguson will bring a broad 
background of legal and judicial ex­
perience to the bench. 

Judge Ferguson served in the 
United States Senate, as a Senator 
from the State of Michigan, for 12 
years from 1943 to 1955. He served 
for 10 years as a member of the 
Senate Judiciary Committee and for 
many years as a member of the 
Appropriations Committee. He was 
also Chairman of the Republican 
Policy Committee and a member of 
numerous o th er Congressional 
bodies, including the Senate For­
eign Relations Committee. 

He was widely regarded as one of 
the foremost lawyers in the Senate, 
as well as an authority on govern­
ment organization and efficiency. 
Judge Ferguson was a sponsor of 
the law which created the second 
Hoover Commission and a member 
of the Commission. He left his 
mark on many of the important leg­
islative enactments during his 12 
years in the Senate, including the 
Internal Security Act of 1950, the 
Displaced Persons and Refugee Re­
lief Acts and the St. Lawrence .Sea­
way Act. As a member of the Sen­
ate's Permanent Investigations sub­
committee and the Internal Security 
subcommittee, he conducted numer­
ous investigations into communist 
influence in the United States. 

Prior to his election to the Sen­

ate, Judge Ferguson was a circuit 
judge in Wayne County, Michigan, 
for more than 12 years. For three 
years he served as a one-man grand 
jury to investigate graft and cor­
ruption in the county government 
and in the government of the City 
of Detroit. His service as a one­
man grand jury resulted in a whole­
sale clean-up of conditions in the 
area. Thousands of witnesses were 
questioned,. indictments were re­
turned, and convictions obtained 
against hundreds, including high­
ranking political and law enforce­
ment figures. 

For the past year, Judge Fergu­
son has served as United States 
Ambassador to the Philippines. 

Personally, Judge Ferguson is 
friendly and genial. His appear­
ance is distinguished by a shock of 
unruly, white hair. Born in Penn­
sylvania, the new judge attended 
the University of Michigan, where 
he received his law degree and then 
practiced law in Detroit. He also 
taught night school at the Detroit 
College of Law before being ap­
pointed to the circuit bench in 1929. 

He is married and has one mar­
ried daughter (Mrs. Charles Beltz) 
living in Detroit. He belongs to 
numerous fraternal organizations, is 
a 33rd degree Mason, a member of 
the Presbyterian Church, and a 
member of the Republican Party. 



THE DEPARTMENT OF DEFENSE AND THE ADMINIS­

TRATION OF THE NATO STATUS OF 


FORCES TREATY 1 


By Mansfield D. Sprague * 

The Status of Forces Treaty 
which I have chosen to discuss with 
you is a matter of great general 
interest throughout this country and 
throughout what I will refer to as 
the NATO world, meaning the na­
tions which are parties to the North 
Atlantic Treaty Organization. It is 
important to us because it affects 
the day-to-day lives of our troops 
serving abroad. It is of great gen­
eral interest throughout the NATO 
world because it represents what in 
my opinion is rightly regarded as 
one of the most impressive achieve­
ments of the NATO organization 
in the field of international military 
cooperation. 

The Treaty is of special interest 
to that part of the public which is 
concerned with international affairs. 
And it is of supreme interest to 
those of us in the Department of 
Defense .who as lawyers have the 
responsibility for administering the 
Treaty and integrating the scheme 
of jurisdiction which it provides 
with our Uniform Code of Military 
Justice. I feel, therefore, that in 
discussing this subject with you, 
you will be interested not only as 
citizens but, even more significantly, 

as members of the military service 
which has had perhaps a longer 
experience in international affairs 
than any other. Finally and most 
important, you have completed spe­
cial training in the field of military 
justice and many of you may well 
be intimately concerned with the 
administration of the Status of 
Forces Treaty and similar jurisdic­
tional arrangements throughout the 
world. 

Before discussing this subject in 
some detail, I think it might be 
pertinent and of interest to you if 
I mention briefly two recent court 
decisions bearing not only on our 
Uniform Code of Military Justice, 
but relating to this question of 
jurisdiction. In these two instances 
foreign governments are not in­
volved. 

Many of you, I am sure, have 
followed with interest the court pro­
ceedings in the case of former Air­
man Toth which finally culminated 
in the United States Supreme Court 
decision of last November holding 
that Section 3a of the Uniform 
Code of Military Justice was un­
constitutional in that it deprived 
certain persons in civilian status of 

1 See 15 J A J 1, 16 J A J 20, 18 J A J 15, 20 J A J 8 and 21 
J A J 46 for other articles expressing various views and opinions on this 
general subject matter. 

* Mr. Sprague, General Counsel, Department 'Of Defense, delivered this 
address at the U. S. Naval School (Naval Justice) Commencement Exercises 
held at Newport, Rhode Island, on 16 December 1955. 
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the right to trial in civilian courts. 
This matter has had a curious his­
tory. After the Hesse Crown Jewels 
case and the Hirschberg case, it 
was recognized that a broad loop­
hole existed through which in these 
days of widespread overseas activity 
by the Government many criminals 
would escape the toils of justice. 
As you know, under the military 
codes prevailing prior to 1950, per­
sonnel discharged from military 
service and returned to civilian life 
were not subject to trial by court­
martial for offenses committed 
while serving in the forces abroad. 
It happens that the jurisdiction of 
the Federal courts has no appli­
cation to offenses committed out­
side the territory of the U. S. ex­
cept for a few major crimes such 
as treason. At the time of the 
hearings before the Congress on 
the Uniform Code of Military Jus­
tice, the Defense Department's 
spokesmen suggested that the proper 
way to close this loophole would 
be to expand the extraterritorial 
jurisdiction of the Federal courts. 
The Congress rejected this solution, 
and instead added a provision to 
the draft giving the military courts 
jurisdiction to try discharged mili­
tary personnel who have become 
civilians for offenses committed 
while in the service. This is the 
provision which the Supreme Court 
has recently declared unconstitu­
tional. Thus, what the Supreme 
Court has torn down is a form of 
jurisdiction which was not sought 
or wanted by the Department of 
Defense. I am hopeful that this 
void in our criminal procedure will 
be cured by Congress next spring 

since to leave the gap unfilled vio­
lates our elementary ideas of justice. 

More serious, perhaps, than the 
effect of the decision on discharged 
servicemen are the implications in 
an even broader category of cases. 
That this may be so is indicated by 
a still more recent decision in 
which the Federal District Ccm:t 
of the District of Columbia de­
clared unconstitutional the provishn 
of the Uniform Code under which 

· military courts exercise jurisdiction 
to try dependents of servicemen for 
offenses committed by such depend­
ents while accompanying the forces 
abroad. Judge Tamm, the District 
Judge, in handing down his ruling 
in the dependents case, relied on the 
language of the majority opinion 
in the Toth case. I do not need to 
tell this group how serious the con­
sequences of this decision will be if 
the case is affirmed on appeal to 
the highest courts or if the ruling 
of the Toth case is applied to nul­
lify the jurisdiction derived from 
the same provisions of the Uniform 
Code of Military Justice to try of­
fenses committed by civilian em­
ployees accompanying the military 
forces abroad. You may be sure 
that the Department of Defense and 
the Services are fully alive to these 
possibilities, and will make every 
effort to secure an early and final 
and favorable resolution of the is­
sues raised. 

Returning now to the Status of 
Forces Treaty itself and the juris­
dictional problems entailed therein, 
it is common knowledge that the 
Treaty has become a controversial 
matter on the domestic political 
scene in the United States. Not 
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that it has become a matter of 
partisan party politics; rather, the 
divergence of views cuts across 
party lines and appears to depend, 
to no small degree, on the attitude 
of the individual toward collective 
security. Indeed, the Treaty was 
approved by the Senate with broad 
bipartisan support on both sides of 
the aisle and by an overwhelming 
vote of 72 to 15. It was negotiated 
in 1951 by the Truman Adminis­
tration; it was submitted to the 
Senate in 1953 by the Eisenhower 
Administration with the strong per­
sonal backing of the President who 
had also participated in the develop­
ment of the Treaty while he was 
serving as Supreme Allied Comman­
der in Europe. 

Despite all this, however, as I 
have said, the Treaty has been con­
troversial in this country. For e-:­
ample, it has been described as ··a 
tragic abdication of sovereignty"; 
as "doing away with the Constitu­
tional protection that our service­
men have in this country"; as deny­
ing "the protection of the Cons ti tu­
tion and the precious Bill of 
Rights"; as "an insult to the Amer­
ican heritage"; as a "sell out"; and 
as an "appeasement of the petty re­
sentments of foreign governments". 

These are strong words; and, if 
true, the only choice of loyal citizens 
would be to take immediate steps 
to abrogate the Treaty at the ear­
liest legally-permissible time. How­
ever, my purpose today is to show 
you that the Treaty is an essen­
tially reasonable and workable ar­
rangement for handling a novel 
problem in American foreign rela­
tions. 

The problem is novel because the 
United States has never in peace­
time had large bodies of troops 
stationed on foreign soil perform­
ing what may be called garrison 
duty for the Free World. Whether 
we should have such troops sta­
tione·d abroad is a policy question 
which I take to be well estab­
lished. The question I do wish to 
discuss is the exercise of jurisdic­
tion over American forces abroad. 
To whose jurisdiction shall these 
forces be subject, that of the local 
courts of the foreign country or 
that of the military courts of the 
United States? Which shall pre­
vail, the territorial sovereignty of 
the foreign country or the Uniform 
Code of Military Justice which has 
no territorial limitation in this re­
spect. Must it be all in one and 
none in the other, or may there be 
a middle ground? And what if the 
shoe is on the other foot, and the 
arrangement must be reciprocal? 

These are all questions of the ut­
most consequence because they in­
volve one of the most jealously 
guarded and preciously prized at­
tributes of sovereignty, namely, the 
right of the regularly established 
courts of a country to administer 
justice to all and sundry. The his­
tory books are full of the evidence 
of the sensitivity of nations on the 
subject of jurisdiction. The legacy 
of ill will which we have inherited 
as a result of the Nineteenth Cen­
tury extraterritorial arrangements 
in the so-called non-Christian coun­
tries is a commonly cited example. 
The revolutionary history of Mexico 
abounds in examples of demands for 
abolition of the special jurisdiction 
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reserved to the clerical and military 
classes of society. Our own Dec­
laration of Independence complained 
that George the Third had "affected 
to render the military independent 
of and superior to the civil power" 
and had given assent to "acts of 
pretended legislation for quartering 
large bodies of armed troops among 
us; for protecting them by mock 
trial, _ from punishment, for any 
murders which they should commit 
on the inhabitants of these States". 
I dare say if one went back to the 
Magna Carta he could find further 
examples of sensitivity on the issue 
of jurisdiction. 

On the other side of the coin, the 
Defense Department and the three 
Services know how important it is 
that military commanders have the 
power to control their forces and 
how desirable for this purpose it 
is that they retain military juris­
diction over them. 

The NATO Status of Forces 
Treaty undertakes to strike a mid­
dle ground between these extremes, 
between the understandable insistence 
of host nations that their courts 
exercise full jurisdiction over visit­
ing forces, and the natural desire 
of military commanders to retain 
exclusive court-martial jurisdiction 
over the forces committed to over­
seas military enterprises. 

Before I go further, it may be 
useful to outline the basic scheme 
which the Treaty adopts for appor­
tioning jurisdiction between the re­
ceiving, or host state, and the send­
ing state. I think this scheme may 
be fairly summarized as follows: 
In a few rare cases, the sending 
state has exclusive jurisdiction as, 

for example, when an offense is 
committed which is an offense 
against the Jaw of the sending state, 
and not against the law of the re­
ceiving, or host state. Similarly, in 
a few rare cases, the authorities of 
the host nation have exclusive juris­
diction to try; for example, in cases 
where an act is an offense against 
the local law, but not against the 
Jaw of the sending state. 

Except for these few cases, the 
balance of jurisdiction covering the 
vast majority of offenses is stated 
in the Treaty to be concurrent. In 
this respect you readily recognize 
the parallel between the arrange­
ments which the Treaty provides 
and the arrangements which prevail 
as between the civilian and military 
courts in the U. S. Thus, it is 
entirely fair to say that the Status 
of Forces Treaty in a certain sense 
follows a precedent long establishe<l 
in this country. The significant in­
novation of the Treaty• is that it 
undertakes to specify when the c:m· 
current jurisdiction of one shte is 
primary and when secondary. Pri­
mary jurisdiction means, in ef!'r.ct, 
the first right to try. The Statu~ 

of Forces Treaty provides that th() 
military authorities of the sending 
state shall have the primary right 
to try concurrent jurisdiction cases 
in the following circumstances: (1) 
if the offense is solely against the 
person or property of another mem­
ber of the forces of the sending 
State-an example of this would be 
the murder of one serviceman by 
another; and (2) if the offense 
arises out of any act or omission 
done in the performance of official 
duty. For example, the case of a 

http:ef!'r.ct
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soldier on courier service running 
down a local inhabitant. In all 
other cases, the primary right to 
try rests in the receiving or host. 
state. There is, however, a clause 
in the Treaty which provides for 
protection against double jeopardy 
so that there may not be two trials 
for the same offense. 

The Treaty first came into force 
for the U. S. in the summer of 
1953. At the present time, all of 
the members of the NATO Organ­
ization have approved the Treaty 
with the exception of Iceland, which 
has no Armed Forces, and Germany, 
which has only recently become a 
member. It is expected that Ger­
many will accede in due course. 
The same jurisdictional pattern has 
been adopted in Japan, and indeed 
we have at present more troops 
subject to this type of arrange­
ment there than in any other coun­
try. 

The Department of Justice has 
considered at length the charges 
that the treaty violates hitherto ac­
cepted rules of international law 
and that it has the effect of depriv­
ing American soldiers, sailors and 
airmen of their Constitutional 
rights. The Attorney General has 
stated ·in recent hearings on the 
Treaty that there is no substantial 
basis in law for either conclusion. 
Indeed, he has pointed out that the 
Treaty actually accords to visiting 
forces a larger measure of juris­
diction than they would have in the 
absence of any ·agreement. 

There is one other point bearing 
on the administration of the Treaty 
which I should make. The Treaty 

provides that where one state has 
primary jurisdiction it will give 
sympathetic consideration to re­
quests by the other state for waiver 
of that jurisdiction in cases of par­
ticular importance. Thus, if the 
state having primary jurisdiction 
chose to waive that jurisdiction it 
would be possible for the other state 
to obtain something very close to 
the exclusive jurisdiction which is 
the desire of most military officers 
with whom I have talked on this 
subject. 

It is the policy of the Depart­
ment of Defense to seek from re­
ceiving States, either informally or 
formally, a waiver of their primary 
jurisdiction in every case where 
such a request is consistent with 
our over-all relations with the coun­
try in question. I mention t11ic; 
policy because I wish also to nofa 
the response which we have had 
from foreign governments. 

We have been especially gratified 
at the high percentage of waivers 
which have been granted by them. 
As a matter of international law 
under the Treaty, these foreign gov­
ernments need not have waived their 
jurisdiction in a single case where 
the accused was subject to their 
primary jurisdiction under the 
Status of Forces agreement, since 
the granting of a waiver is entirely 
a matter of their discretion. But 
the Treaty does provide that they 
will give sympathetic consideration 
to requests for waiver in cases of 
particular importance. That this 
has occurred is attested by the fact 
that out of more than 6,000 cases 
in the two years the Treaty has 
been in force foreign governments 
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have granted waivers in about 
seventy percent uf them. Foreign 
.'Ourts ·have tried less than 30% or 
the cases subject to their jurisdic­
tion, and in most instances the pen­
alty· has been a small fine or a 
suspended sentence. Actual confine­
ment was imposed in less than 11h % 
of all the cases subject to the juris­
diction of NATO courts, in other 
words, to about 90 individuals. 

These figures indicate· to me that 
our overseas persunnel who have 
responsibility for carrying out the 
waiver policy are doing a good job 
in obtaining the cooperation of for­
eign officials. It requires no stretch 
of the imagination to realize that 
the success of our officers in obtain­
ing waivers of jurisdiction from the 
foreign authorities is directly pro­
portionate to the relationships they 
are able to establish informally at 
the working level. It frequently 
happens that a blunt demand for a 
waiver uf jurisdiction is rejected in 
circumstances in which a different 
approach would have succeeded. 
This has been proven in fact. In 
this sort of work the Navy by tradi­
tion and long experience in dealing 
with local authorities in the port 
cities of the world, has developed a 
finesse and subtlety of approach 
which is most commendable. Unless 
I miss my guess, many of you gen­
tlemen, when yuu leave Newport, 
will be in a position to carry on 
the best traditions of the Navy in 
dealing with the local authorities of 

foreign countries, in a manner which 
will reflect great credit to your 
country. 

It has also been claimed that 
widespread injustices have been per­
petrated against our troops in for­
eign legal proceedings. Let me as­
sure yuu that this is not the case. 
Our commanders in the field have 
made no such claims. Indeed one 
of their concerns has been that the 
sentences imposed abroad in some 
cases have been too light. At Con­
gressional hearings last summer, 
the Defense spokesman was able on 
the basis of the record to assure the 
Foreign Affairs Committee that 
there had been no case under the 
NATO Status uf Forces Agreement 
where we had felt justified in com­
plaining of mishandling by a for­
eign government. 

All in all, I regard the Status 
of Forces Treaty as a bold and 
imaginative solution for a novel 
problem in American foreign rela­
tions. I think it has so far worked 
extremely well, and I think it pre­
sents a continuing challenge to the 
personnel of the Department of De­
fense and the three Services to 
administer its provisions with in­
telligence, with primary regard for 
the long-term interests of the U. S. 
in its relations with our Free World 
allies and with special concern for 
the inescapable obligation which we 
all share to protect the legitimate 
interests of our service personnel 
abroad. 



COURT OF MILITARY APPEALS WILL CONVENE 

SPECIAL SESSION AT DALLAS 


The Judge Advocates Association 
has arranged with the United States 
Court of Military Appeals for a 
special ceremonial session of the 
Court to be convened at Dallas dur­
ing the week of the American Bar 
Association's annual meeting. The 
Court will entertain motions for ad­
mission to its bar at this- special 
session. 

A member of the bar of any Fed­
eral Court or of the highest court 
of any state may apply for ad­
mission to the bar of the United 
States Court of Military Appeals 
by filing with the Clerk an appli­
cation, the form for which will be 
supplied by the Judge Advocates 
Association upon request, together 
with a certification of the appro­
priate court of the applicant's mem­
bership in good standing at the bar. 
Admissions are granted on oral mo­
tion in open court. The applicant 
must be present to be admitted. 

There are no fees charged for ad­
mission or certificates. 

Persons interested in being ad­
mitted at this special ceremonial 
session may write either to the 
Judge Advocates Association or to 
Alfred C. Proulx, Clerk, United 
States Court of Military Appeals, 
\Vashington 25, D. C., requesting a 
form application for admission. The 
filing of application with certifica­
tion of bar membership if to ·be 
presented at this special session may 
be made directly with the Clerk 
with a notation "Dallas session" or 
by mailing to the Judge Advocates 
Association, 1010 Vermont Avenue, 
N. W., Washington 5, D. C., which 
organization will provide sponsors 
to make the oral motion in open 
court and will coordinate the ar­
rangements for the special cere­
monial session in Dallas with the 
Judges and Clerk of the Court. 

In the last twenty years, the American Bar Association's membership has 
grown from 28,000 to 85,000. The goal is 100,000 members by August 1956. 
If you are not a member of A.B.A., you too can grow professionally and help 
A.B.A. reach its August goal. Why don't you join A.B.A.? 

Use the Directory of Members when you wish local counsel in other juris­
dictions. The use of the Directory in this way helps the Association p2rform 
one of its functions to its membership and will help you. You can be sure of 
getting reputable and capable counsel when you use the Directory of Members. 
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JAA MAKES AWARDS 

The Board of Directors of the 

Association has directed that an ap­
propriate certificate of award be 
prepared in the name of the Asso­
ciatinn to be given to the graduat­
ing student of _each class of the 
various Service schools receiving the 
highest academic standing in · the 
course on military or naval justice. 

The award has been approved by 
the United States Naval Academy, 
the United States Coast Guard 
Academy, The Judge Advocate Gen­
eral's School, and the United States 
Naval School (Naval Justice). 
Since there will be no graduating 
class from the United States Air 
Force Academy for several years, 
that institution has taken the mat­
ter under advisement. 

The award has already been made 
to Henry Haugen of Alameda, Cali­
fornia, the graduate in the 1955 
class of the United States Coast 
Guard Academy with the highest 
academic average in the course on 
military law. Lt. Donald E. Selby 
of Alexandria, Virginia, a graduate 
of the United States Naval School 
(Naval Justice) has received the 
award for his work in the course 
on naval justice. Very recently 1st 
Lt. Roger A. Hornstein, upon his 
graduation in the 22nd Special Class 
at The Judge Advocate General's 
School, was awarded the certificate 
by Maj. Gen. Eugene M. Caffey, The 
Judge Advocate General of the 
Army. 

WISCONSIN MEMBERS OF J AA MEET 

Charles A. Riedl of Milwaukee, JAA State Chairman for Wisconsin, 
called a meeting of jud.~e advocates at the Schroeder Hotel, Milwaukee, on 
February 17th during the week of the Midwinter Meeting of the Wisconsin 
Bar Assnciation. Richard N. Hunter of Waukesha presided. Dean John 
Ritchie III of the University of Wisconsin School of Law addressed the 
group on the history, purposes and work of the Association. Naval officers 
present stated the case for "a Judge Advocate General's Corps for the 
Navy" and distributed copies -of the article by Henry M. Shine, Jr., in the 
Federal Bar Journal on "A JAG Corps for the Navy" and other materials. 
Alfred La France, President of the Wisconsin Bar Association, spoke of the 
status of the Harry Fleming case in CMA. Mr. La France urged that 
Wisconsin JAA members organize a State Bar Section on Military Law. 
Another meeting of the group is planned during the annual meeting of the 
Wisconsin Bar Association at Madison, June 21-22. 
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of the Court of Military Appeals 

Accused's Right to Adequate 


Representation 


U.S. 	v. McMahan, 6 USCMA 709, 
2 March 1956 

The accused was convicted of pre­
meditated murder (and other 
crimes) and sentenced to death. On 
mandatory review, CMA observed 
from the record: that the accused 
was not represented by counsel at 
the pretrial hearing on the murder 
charge although the government pre­
sented 27 witnesses, 9 exhibits and 
11 items of demonstrative evidence 
and the accused made incrimina­
tory statements; that the GCM 
which tried the case was specially 
appointed for the trial of the ac­
cused's case and was appointed 
on the day before the trial began; 
that the defense counsel appointed 
also the day before trial had never 
before served in that capacity to a 
GCM in the command; that defense 
counsel was not shown to have had 
or used more than the one day to 
prepare the defense; that defense 
counsel did not ask for a continu­
ance, did not examine any of the 
members of the court on voir dire, 
made no opening statement although 
a detailed one was made by trial 
counsel, offered no closing argu­
ment although the trial counsel 
argued the case extensively, and 
offered nothing after findings by 
the court in extenuation or mitiga­
tion, although there was some evi­
dence available. The Court observed 

that at some stages of the trial, 
the defense counsel performed his 
duties in an acceptable manner, but 
at the end of the trial particularly, 
he seemed to abdicate his duties to 
a degree that suggested he was 
figuratively pleading the accused 
guilty. In reversing the Army 
Board of Review's affirmance of the 
findings and sentence, the Court 
said that because this is a capital 
case, because it is not certain that 
defense counsel was assigned at such 
a time and under such circumstances 
as to permit the giving of effective 
aid in the preparation and trial of 
the case, and because of the cumula­
tive effect of the omissions charge­
able to the appointed defense coun­
sel at the trial, it was convinced 
that the accused had been denied a 
fair trial. See U.S. v. Walker, 3 
USCMA 355 and U.S. v. Parker, 6 
USCMA 75. 

Attorney-Client Relationship­

The Legal Assistance Officer 


U.S. 	v. McCluskey, 6 USCMA 545, 
16 December 1955 
In this case, the accused had 

been called to the office of the bat­
talion adjutant with regard to his 
eligibility to occupy government 
quarters, there being some question 
concerning the legality of his mar­
riage. It appeared that the ac­
cused might be guilty of bigamy; 
and, thereupon, the legal assistance 
officer was called into the meeting 
and for a while, the legal assis­
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tance officer spoke privately with 
the accused. Later the accused ex­
ecuted a statement at the request 
of the adjutant in which he ad­
mitted his previous marriage and 
asserted his belief that he had been 
divorced. At a later date, the ac­
cused consulted with the legal assist ­
ance officer privately concerning the 
legal aspects of his domestic prob­
lem. Thereafter the same legal as­
sistance officer was appointed trial 
counsel of a court-martial to which 
charges against the accused for 
bigamy, among other things, were 
·referred for trial. This trial coun­
sel in preparation for trial arranged 
to take depositions of relatives of 
the accused's first wife to establish 
that she was alive at the time of 
the accused's second marriage and 
also prepared correspondence as 
trial counsel soliciting information 
concerning the first marriage. Be­
fore trial, a new trial counsel was 
appointed, but nevertheless the de­
positions obtained at the request of 
the earlier trial counsel were of­
fered in evidence over the objection 
of the defense counsel that they 
were tainted by a breach of the at ­
torney-client relationship. Also, the 
earlier trial counsel who had been 
participating as legal assistance of­
ficer was called as a witness and 
he admitted that he had advised the 
accused concerning his marital com­
plications on several occasions and 
that in his opinion he was acting 
as the accused's attorney on at 
least one occasion. The law of­
ficer overruled the defense objection 
on the ground that the legal assist ­
ance officer in writing the requests 
for the depositions assisted by an­

other was performing no more than 
an administrative task. The replies 
to the communications sent out by 
the legal assistance officer as trial 
counsel were withheld from the evi­
dence. CMA held that the legal as­
sistance officer acted as attorney for 
the accused, and all statements 
made to him during the pre-charge 
interviews were directed toward the 
purpose of securing legal guidance, 
and, therefore these communications 
were confidential and privileged in 
every respect. The legal assistance 
officer was ineligible to serve as 
trial counsel and the measure of aid 
which he afforded the prosecution 
after his appointment and brfore 
his relief was more than indirect or 
slight but resulted in the procure­
ment of testimony 'On which rested 
the sole proof of one of the elements 
of the offense of bigamy. The pro­
fessional impropriety of this act 
prejudiced the rights of the accused 
and, therefore, CMA reversed the 
board of review which affirmed the 
conviction, and remanded the mat­
ter to the board of review for re­
consideration. 

Search and Seizure-Duties of the 

Law Officer 


U.S. 	v. Berry and Mitchell, 
6 USCMA 609, 
27 January 1956 

The two accused entertained two 
frauleins in an overnight party in 
the hotel room where one of the 
soldiers was registered. During the 
evening, the girls were supplied 
with cigarettes, experienced aphro­
disial sensations, and all engaged in 
natural horizontal recreation each 
with the other. Several days later 
one of the girls complained to the 
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CID about the ill effects she at ­
tributed to the peculiar cigarettes 
furnished by the accused at the 
party, whereupon a CID agent ac­
companied by a German policeman 
went to the hotel room of the ac­
cused, asked if they could search 
the premises, and were told to go 
ahead by one of the men. As a re­
sult of the search, marihuana was 
found. Over the defense objection, 
this evidence was admitted by the 
law officer who, however, 1ater sub­
mitted the question of consent to 
the search and seizure to the court 
members for their consideration. 
The accused were convicted of pos­
session and use of marihuana, and 
of fornication in the presence of 
other persons. On petition of the 
accused, CMA held that the question 
of the admissibility of the evidence 
was interlocutory and its determina­
tion rested with the law officer. It 
was, therefore, error to submit that 
is~ue to the court-martial. Although 
this error may not have prejudiced 
the accused, the law officer's instruc­
tion to the court when he submitted 
the question of consent to the search 
and seizure indicated a confusion 
in his own mind as to the burden 
of proof on that question, which 
must necessarily have affected his 
own earlier ruling. Therefore the 
convictions on the marihuana c~unts 
were set aside. With regard to the 
convictions of fornication, CMA held 
that although UCMJ, Article 134, is 
not intended to regulate wholly pri ­
vate moral conduct, the act charged 
and ~roven in this case was open, 
notor10us, flagrant and discrediting 
to the military service since the par­
ticipants knew that others were pres­

ent and it makes no difference that 
witnesses to each act were them­
selves engaged in similar acts at the 
same time. 

La·v Officer Summarizing Evidence 
for the Court 

U.S. 	v. Berry, 6 USCMA 638, 
10 February 1956 

The accused was convicted of ag­
gravated assault in violation of Ar­
ticle 128. In the instructions, the 
law officer summarized the accused's 
testimony characterizing it as a ju­
dicial confession of a lesser included 
offense but clearly stated that the 
court should disregard any comment 
or statement of his indicating any 
opinion as to guilt or innocence. 
On petition of the accused, CMA 
held that the law officer's comments 
were not prejudicial. The law officer 
may comment on the evidence pro­
vided he does not distort or add to 
it and he must not draw unwar­
ranted inferences and must not em­
phasize portions in favor of one 
party and minimize those .in favor 
of another. He must advise clearly 
that any expression of opinion made 
by him is not binding upon the 
court. The law officer did not ex­
ceed these rules. Judge Quinn in a 
concurring opinion, however, warned 
law officers from engaging in the 
practice of stating opinions as to 
guilt or innocence since they are 
unnecessary and may lead to over­
stepping the bounds of propriety. 

Law Officer's Assistance to Court on 

Sentence Improper 


U.S. 	v. Linder, 6 USCMA 669, 

17 February 1956 


The accused was tried for larceny 
and found guilty. When the court 
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opened for sentence but prior to the 
announcement of the sentence, the 
law officer asked the president of 
the court if he would like to have 
him examine the proposed sentence. 
The proposed sentence written on 
paper was handed to the law officer. 
It provided for confinement in ex­
cess of six months but imposed no 
punitive discharge. The defense 
counsel was not advised as to the 
proposed sentence. The law officer 
then asked the president if it had 
considered the provision of the man­
ual to the effect that confinement in 
excess of six months may not be 
adjudged in the absence of a puni­
tive discharge. The president re­
sponded in the negative and it was 
suggested that the court be closed 
for reconsideration. The defense 
counsel requested the paper shown 
to the law officer be attached to the 
record, which the law officer agreed 
would be done and invited the de­
fense counsel to consider the paper 
then. However, the defense counsel 
and the accused did not see the 
paper on which the proposed sen­
tence had been written before the 
court retired for further delibera­
tions. When the court re-opened, a 
sentence was announced which in­
cluded a BCD. The defense counsel 
then interrogated the president as 
to the effect of the law officer's ac­
tion and moved that the law officer 
rule that the sentence could not be 
greater than that originally shown 
to the law officer on the piece of 
paper. This motion was denied. On 
certification from TJAG, Air Force, 
CMA held that the law officer's ad­
vice to the court went beyond the 
correction of minor clerical errors, 

but consisted of advice concerning 
the punitive action which could be 
taken by the court. The fact that 
the law officer's action occurred in 
open court in the presence of the 
defense counsel and the accused 
does not change the fact that they 
did not participate in the session 
and were ignorant of the significance 
of the exchange between the law of­
ficer and the president of the court 
and the proceedings approximated 
a closed session discussion between 
the law officer and the court. Since 
this action related to a matter of 
substance rather than form, it con­
stituted prejudicial error. The case 
was remanded for corrective action 
on the sentence. 

Dutv of President of SCM to Instruct 

U. '\ v. Pinkston. 6 USCMA 700, 
21 February 1956 

The accused was convicted by a 
special court-martial for failure to 
obey a lawful order in violation of 
Article 92, UCMJ. On discovery of 
a uniform deficiency at an inspec­
tion, the accused was admittedly or­
dered by an officer to procure cer­
tain uniforms by a certain date. 
Also admittedly, the accused failed 
to comply with the order. On a 
plea of not guilty, the accused testi­
fied he had not secured the uniforms 
because he had no money to buy 
them, could not· get an advance of 
pay and was unable to borrow be­
cause of his bad credit. The presi­
dent of the court made no refer­
ence, in his instructions to the court, 
concerning the accused's defense of 
impossibility and the non-lawyer de­
fense counsel requested none. On 
petition, CMA held that under the 
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facts of this case, the impossibility 
of compliance with the order raised 
an affirmative defense requiring in­
structions to the court. The presi­
dent of a special court-martial is 
required to instruct on affirmative 
defenses sua sponte where such de­
fenses are reasonably raised by the 
evidence, in the same manner as the 
law officer in a GCM; and, the fail ­
ure of the defense counsel, who like 
the president, was not a lawyer, to 
request such instructions will not be 
taken as a waiver against the ac­
cused. The decision of the Navy 
Board of Review affirming the find­
ings and sentence without opinion 
was reversed and a rehearing or­
dered. 

Misconduct of Court Member­

The President 


U.S. 	v. Smith, 6 USCMA 521, 
9 December 1955 
The accused upon a plea of not 

guilty was found guilty of involun­
tary manslaughter, wrongful appro­
priation of a motor vehicle, and 
fleeing the scene of an accident in 
violations of Articles 119, 121 and 
134, UCMJ, respectively. The ac­
cused's defense was based on an 
alibi. The prosecution called rebuttal 
witnesses; and, thereafter, the pres­
ident of the GCM recalled the ac­
cused stating that the court was 
convinced the accused was at the 
scene and asking the accused who 
was driving the vehicle. The accused 
reasserted his alibi. After further 
rebuttal, the president again recalled 
the accused and told him that the 
court did not believe his alibi and 
again asked who was driving the 
car. The accused again denied his 
presence at the scene. No objection 

was made to this line of question­
ing. Thereafter, the court was in­
structed, closed briefly and reopened 
returning findings of guilty. On pe­
tition of the accused, CMA held the 
questioning by the president of the 
court improper. The language used 
by the president was said to be 
open to challenge in that he pur­
ported to represent the court not 
in the impartial role of a jury fore­
man but virtually as an assistant 
prosecutor. The circumstances in­
dicated, since there was no objec­
tion by other members of the court­
martial to the president's question­
ing, that the court had reached its 
determination on a basic issue be­
fore the case had been closed and 
prior to the instructions of the law 
officer. The failure of the defense 
counsel to object or challenge the 
president of the court was criticized 
but held not to constitute a waiver 
of the error. Accordingly, the deci­
sion of the board of review was re­
versed and a rehearing ordered. 

Misconduct of Court l\fembers­
"Court Packing" 

U.S. 	v. Sears et al, 6 USCMA 661, 
17 February 1956 

Two Airmen were convicted at a 
joint trial by a special court-martial 
of aggravated assault. The record 
showed the accused had had the 
trial continued and then obtained 
civilian defense counsel, whereupon, 
the Government further continued 
the trial and three additional mem­
bers were appointed to serve on the 
court, all of whom were Judge Ad­
vocate officers. One of the Judge 
Advocate officers had testified 
against one of the accused in an 
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administrative proceeding and he 
became the president of the nine 
member special court. A challenge 
for cause directed to this Judge Ad­
vocate and president of the court 
was denied and he was. peremptor­
ily challenged. The other accused 
exercised a peremptory challenge 
against another of the Judge Advo­
cate officers. One of the accused 
requested a severance but when the 
president granted this motion, the 
remaining Judge Advocate member 
of the court objected and the mo­
tion was denied. Throughout the 
trial, the Judge Advocate member of 
the court passed notes to the presi­
dent at each point where a legal 
ruling was required and these com­
munications between the member and 
the president appeared to be the 
basis of the president's rulings 
which were consistently adverse to 
the accused. The defense challenged 
this member's actions during the 
trial unsuccessfully. On petition of 
the accused, CMA reversed the Air 
Force board of review and ordered 
a rehearing. The Court stated that 
the appointment of the Judge Advo­
cate officer as a member of the 
court could not be justified under 
the provisions of Paragraph 4 (d), 
MCM 1951 since the case before 
the court involved simple issues, 
principally factual, and there ap­
peared to be no reason for the ap­
pointment other than the possible 
and practical difficulties which might 
arise from the professional pres­
ence of the civilian defense lawyer. 
The Court observed that the presi­
dent in this case surrendered con­
trol over the proceedings to the 
Judge Advocate member and that 

member went far beyond his duties 
as a member of the court to serve 
as an advocate or partisan and ef­
fectually joined the prosecution 
team. The situation became the 
same as if a law officer had assumed 
to exercise the fact finding function 
of the court. CMA observed that 
the situation "smacks of court pack­
ing" to render special treatment to 
the accused because they were rep­
resented by a civilian lawyer. 

Impartial SJA Review 

U. 8. v. Hill, 6 USCMA 	599, 
27 January 1956 

The accused was convicted of a 
robbery committed in conjunction 
with two other men who had been 
tried separately. The record of the 
accused's trial was initially reviewed 
in the SJA's office by an officer who 
had previously served as law officer 
at the separate trial uf the ac­
cused's co-actors. This officer recom­
mended approval of the findings of 
guilty, suspension of the dishonor­
able discharge, and reduction of the 
period of confinement from eight 
years to four years. These recom­
mendatiuns were concurred in by the 
SJA and accepted by the convening 
authority in his action on the case. 
On petition of the accused, CMA 
held that although there were sepa­
rate trials of the co-accused, within 
the meaning of Article 6(c) UCMJ, 
these trials constituted the same 
case. Therefore, there was error for 
the same officer to have acted as 
law officer at a co-accused's trial 
and to review the record of trial of 
the accused. CMA stated that from 
the record, they could not conclude 
that the accused had been preju­
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diced by the dual role of the review­
ing authority, but that in the inter­
est of justice "the appearance of 
evil should be avoided as well as 
the evil itself". The case was re­
turned to the convening authority 
for review by a qualified SJA with 
no previous connection with the case. 

Considering. the Issue of Insanity 
on Appeal 

U.S. .-. Schick, 6 USCMA 49:l, 

18 November 1955 


The accused was ·sentenced to 
death for the premeditated murder 
of a child. The trial was in Japan 
where the only civilian medical ex­
perts available to the accused on 
the issue of his mental responsibil­
ity were Japanese and they, because 
of language difficulties and time 
limitations, were considerably handi­
capped and the effectiveness of their 
testimony was questionable. Upon 
mandatory appeal to CMA, the de­
fense moved to remand the case to 
the board of review or to continue 
the matter until such time as a 
psychiatric report of the accused 
.:ould be obtained from civilian psy­
chiatrists. The continuance was 
granted. The result of the ne"1 psy­
chiatric examinations and report in­
dicated that the accused was per­
manently and incurably mentally ill 
and was unable to adhere to the 
right at the time of the offense. 
After the psychiatric report had 
been filed with CMA, counsel on both 
sides argued fully all the points 
raised on the appeal. CMA held 
that the matter should be remanded 
to the board of review for recon­
.sideration of the question of the ac­
cused's sanity in the light of the 

record of trial, the new psychiatric 
evidence, and any other evidence 
which the board of review might on 
its own deem necessary 'Or desirable; 
holding- further, that if the case 
should reach CMA again after board 
of review action, there would be no 
additional argument except upon 
new issues raised by the decision of 
the board of review on reconsidera­
tion. 

Pre-Sentence Treatment of Prisoners 

U.8. 	v. Bayhand, 6 USCMA 762. 
~O March 1956 

The accused was convicted of will­
ful disobedience under Articles 90 
and 91. The charges arose out of 
the accused's refusal to work on 
prison details with sentenced prison­
ers at a time when he was an un­
sentenced prisoner in pre-trial con­
finement on charges which were sub­
sequently dismissed. On petition, 
the accused contended that the or­
ders were illegal and in violation of 
Article 13, UCMJ. CMA held that 
the orders were illegal as a matter 
of law. Although persons awaiting 
trial can be required to perform 
useful military duties the same as 
other soldiers, Article 13 expressly 
states that persons awaiting trial 
shall not be subject to punishment . 
other than confinement prior to sen­
tence." The view has been expressed 
that work performed on detail with 
sentenced prisoners is punishment. 
Therefore, the orders requiring the 
accused to perform the same work 
under the same conditions in the 
same uniform without distinction 
with sentenced prisoners were ille­
gal and the accused was improperly 
convicted of willful disobedience. 



1956 ANNUAL MEETING 

The Tenth Annual Meeting of the 

Judge Advocates Association will be 
held at Dallas, Texas, on August 28­
29, 1956. Col. Gordon · Simpson, 
·chairman of the committee on ar­
rangements, and Maj. Hawkins 
Golden have arranged to reserve the 
entire facilities of the El Fenix, a 
very popu1ar and colorful Mexican 
night club. On August 28 there will 
be a reception with cocktails and 
hors d'oeuvres beginning at 6:00 p.m. 
followed by supper at · 7 :00 p.m. 
There will be a choice of menus, 

either typical Mexican style supper 
or complete steak dinner. Following 
the supper, there will be dancing 
with music by a Latin American or­
chestra. This event is intended to be 
a full evening of JAG fun with no 
speeches. The cost of cocktails, hors 
d'oeuvres and supper will be $7.00 
per person. 

You are urged to reserve these. 
dates on your calendar so that the 
Tenth Annual Meeting of the Judge 
Advocates Association will be truly 
a gala and interesting reunion. 

NOMINATING COMMITTEE, 1956 


Pursuant to the By-Laws of the Association, the following members in 
r,-ood standin!! have been appointed to serve upon the 1956 Nominating 
Committee: · 

Lt. Col. Oliver Gasch, JAGC-USAR, Chairman 

Gen. Edwin C. McNeil, USA-Ret. 

Capt. William C. Hamilton, Jr., USAF Res. 

Col. John E. Curry, USMC-Ret. 

Maj. John A. Kendrick, USAF Res. 

Lt. Col. Gerritt W. Wesselink, USAF Res. 

Lt. Col. Thomas G. Carney, JAGC-USAR 


Any advice that the members of the Association may wish to give the com­
mittee should be directed to the Chairman, Lt. Col. Oliver Gasch, United 
States Attorney, United States Court House, Washington, D. C. 

MEETING OF JAG's IN TEXAS 

Texas JAG's plan to have a breakfast meeting on Saturday, July 7, 1956 
at the Rice Hotel during the annual meeting to the State Bar of Texas in 
Houston. Major George P. Red of 1513 Travis Street, Houston, is chairman 
in charge of the event. Members of the Association in Texas and other 
JAG's should plan to attend this meeting, and it is suggested that they con­
tact Major Red. 
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SUPREME COURT TO DETERMINE 

POWER TO COURT-MARTIAL CIVILIANS 


On 12 March 1956, the Supreme 
Court agreed to hear two cases that 
involve the right of the armed forces 
to try civilians by court-martial. 

In Reid v. Covert, No. 701, the 
Government took a direct appeal 
from the decision uf Judge Tamm 
in the District Court for the Dis­
trict of Columbia holding that Mrs. 
Covert could not be retried by an 
Air Force GCM. (For the text of 
his decision, see JAJ, No. 21, pp. 
18-19.) Mrs. Covert moved to dis­
miss, on the ground that the ap­
pellant Reid, the Superintendent of 
the D. C. Jail, was not an officer of 
the United States within the direct 
appeal statute, 28 U. S. C. §1252; 
and also moved to affirm, on the 
ground that the decision in Toth v. 
Quarles, 350 U. S. 11, rendered the 
substantive questions so unsubstan­
tial that further argument was not 
required. 

The Supreme Court's order was 
(350 U. S. 985): "Further consid­
eration of the question of jurisdic­
tion of this Court and of the mo­
tion to dismiss or affirm is postponed 
to the hearing of the case on the 
merits." 

In Kinsella v. Krueger, No. 713, 
General Krueger, on behalf of his 
daughter, Mrs. Dorothy Krueger. 
Smith, sought her release by habeas 
corpus from her imprisonment fol­
lowing affirmance of her conviction 
by the Court of Military Appeals 
(5 USCMA 314, 17 CMR 314). 
Judge Moore in the Southern Dis­
trict of West Virginia denied the 
petition for habeas corpus on 16 
January 1956, holding Art. 2 (11), 
UCMJ, to be constitutional. Gen­
eral Krueger appealed to the Fourth 
Circuit. The Government then 
sought certiorari before judgment in 
the Court of Appeals (28 U. S. C. 
§ 1254(1); Supreme Court Rule 20), 
and this petition was granted (350 
u. 	s. 986). 

Both cases were argued on 3 May 
1956. 

Mrs. Covert and General Krueger 
are both represented by Colonel 
Frederick Bernays Wiener, JAGC, 
USAR, Secretary uf the Associa­
tion. Associated with Colonel Wie­
ner in the Krueger case is Brig. 
Gen. Adam Richmond, USA-Ret., 
formerly Assistant Judge Advocate 
General, North African and Medi­
terranean Theaters of Operations. 
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General Meloy Addresses JAG School Grads 


Maj. Gen. G. S. Meloy, Jr., Chief 
of Public Information of the Office 
of the Secretary of the Army, and 
Chief of Information and Education 
of the Office of the Army Chief of 
Staff, addressed the members of the 
22nd Special Class upon their grad­
uation from The Judge Advocate 
General's School on February 18th. 

Gen. Meloy told the graduating 
JA G's that military discipline is a 
matter for which they must de­
velop and cultivate a high regard 
and should never attempt to apply 
disciplinary measures by formula or 
en masse because each case re­
quires personal attention and indi­
vidual solution. He mentioned 
that the commander is responsible 
for the disciplinary policies of com­
mand, but that normally these pol­
icies are based on the recommen­
dation of the judge advocate who 

is an intimate and immediate ad­
visor to the commander in all dis­
ciplinary matters. Gen. Meloy rec­
ommended that judge advocates not 
isolate themselves in their offices 
but they should make frequent vis­
its to the units of the command to 
learn the problems of command and 
discuss them with the commanding 
officers and non-commissioned officers. 

The graduating exercises were at­
tended by Dean Ribble of the Uni­
versity of Virginia Law School and 
Maj. Gen. Eugene M. Caffey, The 
Judge Advocate General of the 
Army. First Lieutenant Roger A. 
Hornstein received the Judge Ad­
vocates Association's award and the 
American Bar Association's award 
for professional merit. The Com­
mandant of the School is Col. Na­
thaniel B. Rieger. 

A strong Association can serve you better. Pay your annual dues. If 
you are uncertain as to your dues status, write to the offices of the Associa­
tion for a statement. Stay active. Recommend new members. Remember 
the Judge Advocates Association represents the lawyers of all components of 
all the Armed Forces. 



Notes on Procurement Opinions 

Oral Acceptance of Bid Makes Valid 

Contract 

The Quartermaster issued a no­
tice of intent to purchase subsist­
ence items of particular specifica­
tions. Claimant company quoted a 
price by telephone, basing its quo­
tation erroneously on an item of 
lesser quality; and, after closing 
time, a Government purchasing 
agent vrally awarded the contract 
to the claimant company, stating a 
purchase order would follow. The 
claimant company then placed an 
order with a subcontractor refer­
ring it to the proper specification. 
Claimant later learned of its error. 
The excess cost was charged against 
the claimant company's account and 
it applied for relief on the grounds 
of the mistake in its bid. In the 
opinion of The Judge Advocate Gen­
eral, Army, the claim should be de­
nied. The acceptance of the con­
tractor's offer by the contracting 
officer resulted in the formation of 
a valid and binding contract even 
though it was contemplated that a 
formal written agreement would 
follow. See 21 Comp. Gen. 605. De­
partmental regulations reqmrmg 
that contracts be reduced to writing 
are not for the purpose of render­
ing void those contracts made with­
out strict compliance, but for the 
purpose of protecting the Govern­
ment. (JAGT 1955/6705, 16 Sep­
tember 1955) 

Limits on Contractor's Liability for 
Loss of Government Property 

An Army CPFF C'ontractor was 
unable to account for the loss of 
certain Government owned property 
furnished in connection with the per­
formance of the contract. The 
Army audit agency disapproved 
claimed costs of the contractor in 
an amount equal to the adjusted 
value of the lost or unaccounted for 
Government property. The con­
tractor protested and the opinion of 
The Army JAG was requested. The 
contract provided that the contrac­
tor's liability arose only when loss 
or damage resulted from willful 
misconduct or· failure to exercise 
good faith. The existence of the 
shortage caused by simple negli­
gence or the failure of the account­
ing system was not evidence of bad 
faith or willful misconduct, and 
there was no authority for charg­
ing the contractor with the cost of 
the Government property not ac­
counted for. (JAGT 1955/7261, 10 
October 1955) 

Amendment of Contract for Mutual 
Mistake After Performance 

In this case a purchase order for 
seven reconditioned automotive mo­
tors contained no mention of an oral 
understanding between the contrac­
tor and the contracting officer 
whereby the Government was to 
turn in seven old motors as part of 
the purchase price. In any event, 
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at the time of the delivery of the 
reconditioned motors, an attempt 
was made by the Government to 
turn in seven old motors which were 
rejected by the contractor as not 
being the type required. The con­
tracting officer denied the contrac­
tor's claim for adjustment because 
of the absence -of a provision in the 
purchase order for turn-in motors; 
and, the opinion of TJAG, Army, 
was requested as to whether the 
purchase order could be amended 
after the contract had been com­
pleted and final payment made. The 
opinion was expressed that the pur­
chase order could be amended to 
correct a mutual mistake under the 
authority of Title 2, First War 
Powers Act, following the procedure 
set forth in App. 30-408. (JAGT 
1955/7414, 26 September 1955) 

Acceptance of Bids 

A limited time bid on surplus 
property was marked on its face ac­
cepted as of a date within the time 
limit, but a formal notification of 
the award was not made until after 
the expiration of that time. The 
bidder then said that he had made 
a mistake in his bid and requested 
that it be disregarded. The Comp­
troller General held that the bid 
had not been accepted by the Gov­
ernment within the time limit and 
the bid could not be revived with­
out the bidder's acquiescence. The 
notation on the face of the bid pro­
posal could not be considered a 
complete acceptance. (Ms. Comp. 
Gen. B 124127, 27 July 1955, 35 
Comp. Gen. 50) 

Rescission of Contract Where Surplus 
Property Improperly Described 

An Army invitation for bids on 
surplus property identified an item 
by an incorrect serial number which 
would have made it appear that the 
item was a more recent and expen­
sive model than it actually was. 
Upon discovering the error in de­
scription, the bidder to whom the 
contract was awarded refused to 
accept delivery and requested re­
turn of its deposit. The matter was 
submitted to ·the Comptroller Gen­
eral who held that the contract 
should be cancelled and the bid de­
posit refunded. Where the sale has 
not been consummated by delivery of 
the property nor payment made of 
the purchase price stipulated be­
cause of a gross misdescription of 
the article, there is no contractual 
relationship binding upon the bid­
der notwithstanding the disclaimer 
of warranties by the Government. 
(Ms. Comp. Gen. B 124150, 13 June 
1955) 

Legal Expenses in Negotiating CPFF 
Contract Not Reimbursable 

The contractor in this case em­
ployed a D. C. attorney at the rate 
of $25 per hour to act as its ad­
visor during the negotiations for a 
CPFF contract, and continued the 
employment after the execution of 
the contract in connection with prob­
lems arising under it. The contrac­
tor then claimed the total fee for 
legal services as an allowable cost. 
It was disallowed. The contractor 
appealed to the ASBCA which held 
the expenses incurred in securing a 
contract and the expenses incurred 
in performing it are clearly sep­
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arate and distinct and only the lat­
ter are to be reimbursed. The 
Board rejected the Government's 
contention that legal expenses should 
be charged as indirect cost and re­
fused to distinguish between the 
various kind of services rendered 
by the attorney as being legal, ad­
ministrative 'Or liaison. The Board 
also refused to fix any limitation 
on the reasonableness of the time 
for particular services rendered by 
the attorney. (Wagner Iron Works, 
ASBCA 2138, 30 November 1955) 

Contractor Entitled to Fair Value of 
Supplies Delivered under Voidable 
Contract 

On a procurement restricted to 
small business, it developed that the 
contractor to whom the award was 
made did not qualify as a small 
business concern. However, some 
deliveries had been completed and 
the question arose as to whether the 
contractor was entitled to payment. 
The Comptroller General held that 
if the fair value of the supplies de­
livered was not less than the con­
tract price, the supplier was en­
titled to payment of the contract 
price. (Ms. C'Omp. Gen. B 125491, 
26 October 1955) 

On a CPPC Contract, Payment of 
Overhead on Basis of Percentage 
of Cost is Illegal 

The practice of paying overhead 
on the basis of fixed percentage 
rates should be discontinued in the 
opinion of the Comptroller General. 
On this basis, the amount paid as 
reimbursement for overhead will 
diminish or increase in proportion to 
the direct cost incurred rather than 
the overhead incurred by the con­

tractor. Such a basis for fixing 
overhead costs violates the express 
prohibition of cost plus a percent­
age basis and is illegal and incon­
sistent with the basic principle of 
a cost type contract in that it will 
not normally result in reimburse­
ment of the actual cost. (Ms. Comp. 
Gen. B 126794, 27 January 1956) 

Failure of Source of Supply as Excuse 
for Delay 

An Army contract required the 
use of an ailoy of certain specifica­
tions and the sole supplier of that 
alloy agreed to deliver the metal to 
the contractor under a supply con­
tract fully disclosed to the Govern­
ment. The contractor attempted 
performance but the alloy supplied 
was not satisfactory and the sup­
plier refused to obtain the alloy 
from other mills. Delays in per­
formance resulted. The contract­
ing officer terminate·d the contract 
under the default clause on the 
ground that the default was not due 
to causes beyond the contractor or 
without fault 'Or negligence. The 
contractor appealed to ASBCA 
which sustained the appeal. The 
Government by prescribing the use 
of the particular alloy also pre­
scribed its source of supply so that 
the contractor could acquire its 
metal from no other source. Since 
the terms of its supply contract, 
fully disclosed to the Government, 
were not the cause of the difficulty, 
the causes of the contractor's fail­
ure to perform satisfactorily were 
beyond its control and not due to 
its fault or negligence. (Harwood 
Manufacturing Co., ASBCA 1831, 23 
November 1955) 
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Waiver of Minor Informality 

The high bidder for certain items 
of surpjus property accompanied its 
bid with an uncertified check con­
trary to the invitation which re­
f!Uired a certified check. Accord­
ingly, a proposed contract with the 
second highest bidder was sent to 
higher authority for approval, but 
was withdrawn upon receipt of a 
certified check from the highest bid­
der two days later and the contract 
was awarded to the high bidder. 
The seco~d high bidder protested 
to the Comptroller General who de­
nied the protest holding that the 
failure to submit a certified check 
was not a material deficiency in 
the bid but an informality which 
could be waived by the contracting 
officer when in the public interest. 
(Ms. Comp. Gen. B 124333, 14 July 
1955) 

Contracting Officer's Approval of 
Equipment. a Recognized Deviation 
from Specifications 

An Army contract for air condi­
tioning equipment required the ap­
proval of the contracting officer of 
its various items. The contractor 
submitted a letter to the contract­
ing officer proposing to furnish a 
trade-marked· air washing compo­
nent as described in attached liter­
ature and the contracting officer 
approved the equipment and it was 
installed, inspected, accepted and 
used. A subsequent inspection dis­
closed that part of the component 
equipment was not exactly as de­
scribed in the literature. The con­
tracting officer, thereupon, held this 
deviation to be a latent defect and 
recommended that the contractor be 

held liable in an amount sufficient 
to correct the defect. The Judge 
Advocate General of the Army ex~ 
pressed the opinion that the ap­
proval of proposed ef(uipment by the 
contracting officer constituted a rec­
ognized deviation from the specifi­
cations of the contract and there 
was no basis for the contention that 
there was a latent defect in the 
equipment furnished. (JAGT 1955/ 
10011, 21 December 1955) 

Mistake in Bids 

The low bidder on an Army proj­
ect alleged error in his bid prior to 
the awarding of a contract and sup­
ported the allegation by affidavits 
and the work sheets upon which the 
bid was based. The Comptroller 
General held that since the error 
was alleged prior to the award and 
since the corrected price would still 
be below the next low bid, the con­
tract should be amended so as to 
allow additional compensation to 
cover the material and labor costs 
arising out of the mistake. (Ms. 
Comp. Gen. B 126736, 30 January 
1956) However, where the mis­
taken bid had been accepted before 
the contractor made known his er­
ror, it was held that the bidder 
must bear the consequences unless 
the mistake was mutual or the error 
so apparent that it must be pre­
sumed that the contracting officer 
had or was chargeable with actual 
or constructive notice of it. (Ms. 
Comp.. Gen. B 125754, 4 January 
1956) However, in another case 
where a mistake in bid was alleged 
after the award had been made, it 
was held that where the variation 
in the amounts of the bids made 
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the probability of error apparent, 
the contract should be cancelled. 
(Ms. Comp. Gen. B 126305, 3 Jan­
uary 1956) 

Contraetor Need Not Appeal to 
ASBCA When His Claim for Un­
liquidated Damages is Denied 

The specifications of an Army C'On­
tract for resealing joints on an air­
field runway were erroneous as to 
average size of the joints and total 
length. The contractor had relied 
upon the lineal footage specified. 
After partial completion, the con­
tractor notified the Government of 
the additional footage of joints and 
was advised to proceed by the Gov­
ernment's engineer on the represen­
tation that there would be a re­
measurement upon which compen­
sation would be based. There was 
no written request for extra work 
nor any change order. After com­
pletion, the contractor submitted a 
request for additional payment on 
account of error in the specifica­

tions. The contracting officer de­
nied the claim and the contractor 
filed an appeal with ASBCA under 
the disputes clause but had his ap­
peal dismissed because it was not 
filed timely. Upon the contractor's 
suit in the U. S. Court of Claims, 
the Government moved to dismiss on 
the ground that the contractor had 
failed to exhaust its administrative 
remedies. The Court of Claims held 
for the contractor stating that since 
the contracting officer had no au­
thority to decide a claim for un­
liquidated damages, it was not nec­
essary to appeal to ASBCA from 
his decision. The Court held that 
the contractor was entitled to rely 
upon the erroneous specifications 
since the Government had special 
knowledge which could not have 
been reasonably discovered by the 
contractor. Where the Government 
misleads its contractor, it must an­
swer in damages. (Railroad Water­
proofing Corp. v. U. S., Ct. C. 102­
53, 31 January 1956) 



What The Members Are Doing 

Connecticut 

·The New England members of the 
Judge Advocates Association had a 
luncheon meeting at the Statler Ho­
tel at Hartford on April 17, 1956. 
Chief Judge Robert E. Quinn of the 
United States Court of Military 
Appeals was the guest speaker. The 
meeting took place during the week 
of the Northeastern Regional Meet­
ing of the American Bar Associa­
tion. 

Harvey A. Katz was recently ap­
pointed as Prosecuting Attorney of 
the Town of Glastonbury. Mr. 
Katz also engages in the private 
practice of law in that city. 

District of Columbia 
Col. Smith W. Brookhart and 

Maj. Ralph E. Becker (1st O.C.), 
both members of the Association, 
recently announced the formation of 
a partnership for the general prac­
tice of law with offices in the Com­
merce Building, 1700 K Street, N. W. 
The firm name will be Brookhart, 
Becker and Dorsey. 

During the past year, Col. Mari­
ano A. Erana has served as State 
Chairman of the Association for 
the District of Columbia. Mike Er­
ana has continued the past practice 
of the local group in having regular 
dinner meetings througha.ut the year. 
The excellence of these events dur­
ing the past year serves as a trib­
ute to the caliber of Mike Erana's 
performance as State Chairman. 
Since the last issue of the Journal, 
there have been two meetings of 

the Washington group. On Febru­
ary 1st at the Officers Club of the 
Naval Medical Center in Bethesda, 
the guest speaker was Gen. Carlos 
P. Romulo, Philippines Ambassador 
to the United States and the United 
Nations. The reception and supper 
were attended by over one hundred 
members of the Association and 
their guests. Gen. Romulo's address 
was interesting, informative, and 
characteristic of his fine forensic 
ability. On April 11th, the local 
group honored the newly appointed 
Judge Homer Ferguson of the 
Court of Military Appeals and our 
own member, Col. Oliver Gasch, who 
was very recently appointed United 
States Attorney for the District of 
Columbia. This meeting too was 
attended by about one hundred of 
our members and their guests. At 
the conclusion of the April 11th 
meeting, the group elected Col. 
Nicholas E. Allen, USAFR, as State 
Chairman for the ensuing year. 
Since the Judge Advocate Chapter 
of . the Reserve Officers Association 
meets with the members of the 
Judge Advocates Association of the 
District of Columbia area, most of 
the members being affiliated with 
both organizations, an annual elec­
tion was held for the officer; of the 
JA Chapter-ROA on the same eve­
ning. The following were elected 
to the offices following their names 
for the coming year: 

Col. Nicholas E. Allen, USAFR­
President 
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Cdr. Clifford R. Stearns, USNR, 
Executive Vice President and Vice 
President for Navy Affairs 

Col. Charles E. Royer, J AGC­
USAR-Vice President for Army 
Affairs 

Col. John R. Devereux, USAFR­
Vice President for Air Force Affairs 

Maj. Richard H. Love, JAGC­
USAR-Secretary-Treasurer 

Hawaii 

Col. Allan R. Browne, formerly 
of Kansas City, Missouri, retired 
from the Army on January 31, 1956, 
after almost twenty-two years of 
service. Col. Browne before his re­
tirement was Staff Judge Advocate 
for Pacific Army Headquarters sta­
tioned at Ft. Shafter, Honolulu. 
Col. Browne does not plan to be 
idle on retirement, but has accepted 
an appointment to the faculty at 
Punahou School in Honolulu and 
plans to undertake the private prac­
tice of law in that city. 

Illinois 

John B. Coppinger,. Jr., recently 
announced the formation of a part­
nership for the practice of law un­
der the style of Coppinger and 
Xanders with offices at 2508 Brown 
Street in Alton. 

New Jersey 

The Garden State of New Jersey 
has taken exception to the recent 
claim in this column that Texas 
"holds the record for the number 
of lawyers in one family", The 
claim of the Garden Staters is a 
"Strong" one indeed and will likely 

withstand the challenge of any 
other state. Robert L. Strong (9th 
Off.) reports that he and his five 
brothers, being all the male chil­
dren of their parents, are lawyers. 
In fact, he reports that all the male 
children in the past three genera­
tions of his paternal line (eleven in 
all) have been lawyers. Grand­
father Strong opened offices in New 
Brunswick, New Jersey, in 1852 and 
the law practice now conducted by 
Bob Strong and his five brothers 

· there has had a continuous history 
for 103 years. To add to the legal 
effect of the Strong claim, Bob ad­
vised that his wife's father is a 
lawyer too. Well, can you beat 
that? 

New York 

Paul D. Heyman recently an­
nounced the formation of a partner­
ship to be known as Heyman & Sie­
gel for the practice of law with 
offices at 150 Broadway, New York 
City. 

Marshall G. Kaplan recently an­
nounced the opening of offices for 
the general practice of law at 50 
Court Street, Brooklyn. 

Abram N. Jones recently an­
nounced the removal of his office for 
the general practice of law to 334 
Powers Building, Rochester. 

Charles J. Klyde of Brooklyn, a 
member of the First Army, J A Sec­
tion, Augmentation Group, was re­
cently promoted to Lieutenant Col­
onel in the Army Reserve. Col. 
Clyde is Chairman of the New York 
Industrial Personnel Security Hear­
ing Board. 
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Oklahoma 

James H. Ross of Oklahoma City 
recently announced the formation of 
a firm under the style of Ross & 
Holtzendorff for the general practice 
of Jaw with offices in the First Na­
tional Building. 

Oregon 

Norman A. Stoll (6th O.C.) of 
Portland has been appointed to the 
Committee on Legal Ethics and the 
Committee on Statute Revision of 
the Oregon State Bar. Mr. Stoll is 
also a member of the Committee on 
Revenue and Special Authority Ob­
ligations of the American Bar As­
sociation's Section of Municipal Law. 

Col. Benjamin Fleischman (3rd 
Off.) as long-time member of the 
Portland Chamber of Commerce 
Tourist Committee invites all Judge 
Advocates passing through the 
Portland area to call on him for 
assistance and hospitality. 

Pennsylvania 

Col. Fred Wade was recently 
awarded a Commendation Ribbon by 
the direction of the Secretary of the 

Air Force for his meritorious serv­
ice from 1 April 1953 to 16 Janu­
ary 1956. 

Texas 

Maj. Riley Eugene Fletcher was 
recently appointed Assistant Attor­
ney General of the State of Texas 
assigned to the Veterans Land Divi­
sion. Maj. Fletcher has been prac­
ticing law at Corsicana, but by rea­
son of his new appointment, has 
moved his residence to Austin. 

Utah 

H. Byron Mock recently returned 
to the private practice of law with 
offices in the Walker Bank Build­
ing, Salt Lake City. 

Wisconsin 

Gerald Hayes, Jr., of Milwaukee, 
a mobilization assignee of JAGO, 
Air Force, was recently appointed 
a member of the Advisory Commit­
tee to the Standing Committee on 
Aeronautical Law of the American 
Bar Association. Mr. Hayes is 
Chairman of the Aviation Law Com­
mittee of the International Asso­
ciation of Insurance Counsel. 



SUPPLEMENT TO DIRECTORY OF 

MEMBERS, 1955 


CHANGES OF ADDRESS 

MAJ. LEROY J. ABT, USAF (JAGD) 
Hq. 11th Air Division (Defense) 
Box 348, APO 731 
Seattle, Washington 

BAKER ADAMS 
200 Merrimack Street 
Haverhill, Massachusetts 

LT. 	 RICARDO ALVARADO 
1518 Red Oak Drive 
Silver Spring, Maryland 

LT. 	 WILLIAM B. ANDERSON 
Hq. Sq. 7272 ABW, Box 35 
APO 231, New York, New York 

EDWARD Ross ARANOW 
122 East 42nd Street 
New York 17, New York 

CAPT. ALFRED J. ASHTON 
Hq. 3rd AF 
APO 125, New York, New York 

CHARLES F. BABBS 
616 Owens-Illinois Building 
Toledo, Ohio 

CAPT. GEORGE BAINS 
P. 0. Box 4337 

Jacksonville, Florida 


CAPT. DONALD V. BAKEMAN 
815 Washington 
Westbury, New York 

LT. 	 COL. VICTOR D. BAUGHMAN 
5800 Paul Street 
Sunset Manor, Route 2 
Alexandria, Virginia 

RALPH E. BECKER 
1700 K Street, N. W. 
Washington 6, D. C. 

LT. 	 COL. JAMES F. BISHOP 
1022 10th Lp., Sandia Base 
Albuquerque, New Mexico 

MILTON J. BLAKE 
656 Albion Street 
Denver 20, Colorado 

MAJ. WESLEY C. BLAKE 
Quarters 407 
MCS 
Quantico, Virginia 

JACOB J. BOESEL 
Gunther Building 
Wapakoneta, Ohio 

JOHN P. BRADSHAW 
903 Bellevue 
Cape Girardeau, Missouri 

JOHN B. BROWDER 
909 State Planters Bank Bldg. 
Richmond 19, Virginia 

J. 	HERBERT BURKE 
1932 Tyler Street 
Hollywood, Florida 

KEITH CARLIN 
8249 Camino del Oro 
LaJolla, California 

THOMAS 	 GREGORY CARNEY 
1700 K Street, N. W. 
Washington 6, D. C. 

JOHN E. COLEMAN 
634 Third National Building 
Dayton 2, Ohio 

MAJ. FRANCIS R. COOGAN 
Box 371, 
Hqs. 314th Air Division 
APO 970, San Francisco, Calif. 

CHARLES W. CREIGHTON 
218 N. Liberty Street 
Salem, Oregon 

EDWARD F. DALY 
413 Boston Avenue 
Takoma Park 
Washington 12, D. C. 

48 
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JOHN H. DAILY 
701 Indiana Building 
Indianapolis, Indiana 

SAM DAzzo 
604 Simms Building 
Albuquerque, New Mexico 

COL. JOHN H. DERRICK 
Hq., Sixth Army, JA Sec. 
Presidio, San Francisco, Calif. 

CHARLES M. DICKSON 
309 Thelma Drive 
San Antonio 12, Texas 

COL. WILLIAM S. DOLAN 
Hq., ADC, Ent AFB 
Colorado Springs, Colorado 

JOHN P. DONNELLY 
6 Pleasant Street 
Malden 48, Massachusetts 

COL. WILLIAM L. DOOLAN, JR. 
712 Meridian Street 
Falls Church, Virginia 

GEN. FOLSOM EVEREST 
281 High School Avenue 
Council Bluffs, Iowa 

ROBINSON 0. EVERETT 
P. 0. Box 586 
Durham, North Carolina 

LT. 	 AINSLEE R. FERDIE 
Cts. & Bds. Section 
Headquarters Troops 
Fort Eustis, Virginia 

LT. 	 BERNARD A. FEUERSTEIN 
167 Commonwealth Avenue 
Mount Vernon, New York 

PATRICK J. FISHER 
915 Indiana Building 
Indianapolis, Indiana 

COL, WILLIAM J. FLYNN 
Office of SJA, Hqs. 
Fort Ord, California 

PHYLLIS L. PROPP FOWLE 
2501 Palisade Avenue 
New York 63, New York 

LT. 	 COL. SUMNER FREEDLAND 
3907 Keller Avenue 
Alexandria, Virginia ' 

ROBERT R. GOOCH 

5251h Wabash 

Terre Haute, Indiana 


LT. 	FIELDING D. HAAS 

1309 Garfield 

Norman, Oklahoma 


CAPT. EDWARD D. HARBERT 

1375 Lincoln Street 

Denver 3, Colorado 


CARMON C. HARRIS 

3132 N. W. 25th 

Oklahoma City 7, Okla. 


GERALD T. HAYES 

510 E. Wisconsin Avenue 

Milwaukee 2, Wisconsin 


ALFRED HEINICKE 

Lawyers' Building 

231 E. Vermijo 

Colorado Springs, Colorado 


·CAPT. JOHN H. HUDSPETH 
3107 28th Street 
Lubbock, Texas 

CAPT. HELEN F. HUGHES 

Hqs. 17th AF 

APO 118, Box 19 

New York, New York 


CAPT. JAMES C. HUGHES 

9326 86th Road 

Woodhaven Station 

Jamaica 21, New York 


CDR. DAVID HUME 

Upper Marlboro 

Maryland 


ABRAM NICHOLLS JONES 

334 Powers Building 

Rochester 14, New York 


MAJ. IRVIN M. KENT 

Post JA 

Hq. Camp Drum 

Watertown, New York 


BRIG. GEN. HERBERT M. KIDNER 

4 Belfield Road 

Alexandria, Virginia 


COL. JOHN P. KING 
Yokohama U.S. Army Post 
Post Judge Advocate 
APO 503, San Francisco, Calif. 
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DAVID B. KIRSCHSTEIN 
1025 Fifth Avenue 
New York, New York 

CARL J. KLEIN 
7847 S. Cornell 
Chicago 49, Illinois 

COL. JOHN G. KRIEGER 
Harvey & Carey Building 
118 Main Street 
Salamanca, New York 

HON. MILTON S. KRONHEIM 
3020 Chesapeake Street, N. W. 
Washington 8, D. C. 

MAJ. HUBERT A. LAFARGUE 
715 South Adams Street 
Arlington, Virginia 

BOYD LAUGHLIN 
Petroleum Life Building 
Midland, Texas 

PHILIP J. MAJORCA 
60 E. Somerset Street 
Raritan, New Jersey 

HUGH M. MATCHETT 
141 W. Jackson Boulevard 
Chicago 4, Illinois 

CAPT. SAMUEL W. MARTIN, JR. 
Office of SJA 
Flying Training Air Force 
Waco, Texas 

THOMAS A. McCARTHY 
36 Lawrence Street 
Dover, New Jersey 

ARTHUR E. McGROTHER 
Ridgewood Savings Bank Bldg. 
Myrtle & Forest Avenues 
Ridgewood 27, New York 

PAUL F. MEISSNER 
Shea & Hoyt 
First National Bank Building 
Milwaukee 2, Wisconsin 

LANSING L. MITCHELL 
6027 Hurst Street 
New Orleans 18, Louisiana 

H. 	BYRON MOCK 
906 Walker Bank Building 
Salt Lake City 11, Utah 

ROBERT A. MORSE 
9 Prospect Park W. 
Brooklyn, New York 

LT. 	 COL. FRED H. MORRIS 
P. 0. Box 265 
Kernersville, North Carolina 

COL. EDWARD J. MURPHY, JR. 
Hq. 69th Inf. Div. 
Ft. Dix, New Jersey 

LT. 	 EUGENE J. MURPHY 
Legal Div., B.A.T. 
Brooklyn, New York 

J. 	DONALO MURPHY 
8th Floor Court House 
12th and Oak 
Kansas City, Missouri 

LT. 	 COL. FRANCIS P. MURRAY 
3814 Columbia Pike 
Arlington, Virginia 

MAJ. DONALD W. NOFRI 
4000 Massachusetts Ave., N. W. 
Washington 16, D. C. 

WALTER R. ORME 
Wickford Savings Bank Bldg. 
Wickford, Rhode Island 

HoN. RICHARD B. OTT 
Temple of Justice 

Olympia, Washington 

DAVID s. Poems 
2700 W. Argyle 
Chicago 25, Illinois 

LLOYD G. POOLE 
1603 B Jefferson Heights 
Jefferson City, Missouri 

MAJ. CARL R. PRESTIN 
Office of Staff Judge Advocate 
Hq. Flying Training Air Force 
Waco, Texas 

ALAN M. PREWITT, JR. 
1350 Commerce Title Building 
Memphis, Tennessee 

\VILLAM 0. QUESENBERRY 
717 Northampton Drive 
Silver Spring, Maryland 

LT. 	 FRANKLIN l. REMER 
3122 Chatwin 
Long Beach, California 
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HENRY A. RIDDLE, JR. 
3 Penn Center Plaza 
Philadelphia 2, Pennsylvania 

COL. JEAN F. RYDSTROM 
SJA, Hqs., 7th AF 
APO 915, San Francisco, Calif. 

LT. 	 CoL. JOSEPH SACHTER 
110 East 42nd Street 
New York 17, New York 

LT. 	 COL. MARCUS B. SACKS 
Hq. 39th Air Division 
APO 919, San Francisco, Calif. 

CAPT. HERMAN SALTZMAN 
Staff Judge Advocate 
Hq. 3520th Combat Crew Trng, 

Wg. (MBom) 
McConnell Air Force Base 
Wichita, Kansas 

LT. 	 COL. LEONARD J. SHEAHAN 

Physical Evaluation Board 

Walter Reed Army Hospital 

Washington 12, D. C. 


COL. CLIFFORD A. SHELDON 

1557 44th St., N. W. 

Washington, D. C. 


HENRY M. SHINE, JR. 
Dresser Industries, Inc. 
Republic National Bank Bldg. 
Dallas, Texas 

COL. HAROLD D. SHRADER 

522 Santa Fe Building 

Galveston, Texas 


RALPH K. SOEBBING 

461 N. Hanley Road 

St. Louis 5, Missouri 


SAMUEL J. STEINER 

1705 Tower Building 

Seattle 1, Washington 


COL. GAETANO V. STRATI 
EADF Stewart A.F.B. 
Newburgh, New York 

WILLIAM G. TALLEY 
2831 Carolina Ave., S. W. 
Roanoke 14, Virginia 

JEREMIAH W. TORRANCE, JR. 
410 W. 4th Street 
Marion, Indiana 

LT. 	 COL. JANNA TUCKER 
Box 54, Officers Mail Room 
Holling AFB 25, D. C. 

BIRNEY M. VAN BENSCHOTEN 
380 Madison A venue 
New York 17, New York 

COL. NICHOLAS R. VOORHIS 
JAGO, Dept. of the Army 
Room 3 C 367, The Pentagon 
Was.hington 25, D. C. 

LT. 	 COL. EDWARD M. WALL 

1004 E. Sutherland Street 

Altus, Oklahoma 


LT. 	 COL. WILLIAM R. WARD 
Office of the Staff Judge Adv. 
Hq. 8th Inf. Div. 
Fort Carson, Colorado 

LT. 	 COL. CHESTER W. WILSON 
P. 0. Box 315 

Albrook AFB 

Canal Zone 


LT. 	 COL. PHILIP M. WILSON 

716 Park Street 

Charlottesville, Virginia 


COL. CLAUDIUS 0. WOLFE 
JA Section, Hq. P.T.T.C., Ft. 

Mason · 
San Francisco, California 

NEW MEMBERS 

DAVID M. BLOOMBERG SMITH W. BROOKHART 
7 40 Seybold Building 1700 K Street, N. W. 
Miami, Florida Washington 6, D. C. 

CARY E. BUFKIN JOHN D. CALAMARI 
P. O. Box 1172 
Jackson, Mississippi 

1917 Narragansett Avenue 
Bronx 61, New York 
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Lours E. CARLINER 

401 Title Building 

Baltimore 2, Maryland 


JEROME s. COHN 
134 N. LaSalle Street 
Chicago, Illinois 

NoRMAN S. EssERMAN 
10 So. LaSalle Street 
Chicago 3, Illinois 

ALFRED S. GERSON 
2229 Quenby Road 
Houston, Texas 

LT. 	CHARLES P. GRAHL 
4907 Shelby Drive 
Washington 21, D. C. 

LAURENCE C. GRAM 
7008 W. Greenfield Avenue 
West Allis 14, Wisconsin 

EDWARD C. HOLDEN, JR. 
116 John Street 
New York 38, New York 

THOMAS K. HOLYFIELD 
309 Lamar Building 
Meridian, Mississippi 

PERRY 0. HOOPER 
Tyson Building 
Montgomery, Alabama 

JOSEPH P. INSERRA 
820 City National Bank Bldg. 
Omaha, Nebraska 

YOUNG FRANK JUNGMAN 
5440 Del Monte Drive 
Houston 19, Texas 

R. 	 W. KEMLER 
12% West Main Street 
Marshalltown, Iowa 

ATLEY A. KITCHINGS, JR. 
Federal Building 
Birmingham, Alabama 

NICHOLAS W. KLEIN 
2908 S. Davidson 
Wichita 10, Kansas 

EMANUEL LEVENSON 
809 Biscayne Building 
Miami 32, Florida 

DAVID H. LEVIN 

504 Florida Bank Building 

Pensacola, Florida 


IRA 	 A. LEVY 

17 Academy Street 

Newark, New Jersey 


CAR~IEL C. MARTIN 
P. 0. Box 112 

Monterey, California 


0. 	B. MCEWAN 
McEwan-Edwards Building 
108 East Central Avenue 
Orlandn, Florida 

MAJ. EDWARD L. MCLARTY 
610 Hall of Justice 
Los Angeles 12, California 

RICHARD I. MILLER 
30 Patterson Road 
Lexington, Massachusetts 

IRWIN D. MITTELMAN 
164 Court Street 
Middletown, Connecticut 

LT. 	JAMES F. OGLETREE, JR. 
Asst. Staff Judge Advocate 
2275th Air Base Group 
Beale Air Force Base, Calif. 

LT. 	CHARLES L. PARKER 
Staff Judge Advocate 
2275th Air Base Group 
Beale Air Force Base, Calif. 

LT. 	 WALTER B. RAUSHENBUSH 
Hq. 36th Fighter-Day Wing 
APO 132, New York, New York 

CoL. NATHANIEL B. RIEGER 
The Judge Advocate General's 

School 
Charlottesville, Virginia 

HENRI I. RIPSTRA 
2nd Floor City Hall 
Casey, Illinois 

E. 	BERNARD SCHLEGEL 
2901 Phila. Saving Fund Bldg. 
Philadelphia 7, Pennsylvania 

PATRICK T. SHEEDY 
110 E. Wisconsin Avenue 
Milwaukee, Wisconsin 
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REAR ADM. WILLIAM R. SHEELEY 
204 Juniper Lane 
Falls Church, Virginia 

LEONARD SMITH 
2022 East 77th Street, Apt. F-2 
Cleveland 3, Ohio 

WILLIAM L. STOREY 
2636 Republic National Bank 

Bldg. 
Dallas 1, Texas 

RICHARD W. WATKINS, JR. 
21 Dempsey A venue 
Jackson, Georgia 

PAUL X. WILLIAMS 
Booneville, Arkansas 

DAVID K. WOLFE 
187 N. Church Street 
Tucson, Arizona 
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