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’ e This document ig designed to cover the effec% nf the ‘ﬂeneva
ﬁﬁxgicanvantion of 1949 Relstive %o the Protection of Civilian Persons in 'li
 7ffTime of Kar“»upon the oconduct of Eilitery Government and he juriadiaeff
°;‘tion of mllitary Government Courts. A btrief snalyais will te mado ot

.ﬁggihthe oversll requirements of this ccnvention which ‘concern gavernmental

L f  oparat1ona in general- The emphasis, however. will be upen tha apecitic‘

 *11m1aat1ons placed upon judicisl tribunals of the ﬁilitary Government,

”_;This convention is entirely new end its applicstion remains highly

mf_ffspaculative gince there have beea no wars fought during which 1% was

o f?legally effective, no court decisions construing its provisicns, end

.‘vnn military governments bound by its provisions, Ho sttaspt will be

J'? fmade to caver the other Geneva Conventions of 1949 all of thich are rae

'“=f11310ﬁs of prior 1ntarnstional conventions i.e. / »

I. Geneva Convention for the Amelioratinn of the COnditlon of
the Founded end 8ick in Armed Forcea 1n the Field,

II. G@neva Convention for the Amelioration of tha Conditien ot

Wounded Sick end Shiparecked Members of Armed Forces st Seag

III. Geneva Convention Relative to ths Treatmant of Prisoners cf

ﬁar.

.f_Partzcula. &tteatian 1s felt Justified for those proviaicna which may

'f¥3¢gneceﬁsi$3t3 changea in ¢he policles of the Unitad Btates Govarn&eat,

i:.'aad shich were contested et the diplomatic eonrerence.

(1)



o - ?he Rad Cross hag for meny yesrs made gres 4 ettarta to roviae end
v ;ﬁie&panu the 1atarnational law fer the protection ot war viotima of all f
in'fustegorieac .Tha first draft or a tregty for the protection er civiliau;
:fﬁfiuas ubmitted to the XV International Red Crosa Gonfarenoo 8 Tokyo, ;,ﬁ
f ;ﬁfJap&n. The Swiaa government intended to convoke a diplomatie canf&reﬁa;
v" ji;:at Geneva in 19&0 bu$ thia was prevented by the 0utbreak cf‘ﬁorld aar II.
,‘.quﬂﬂ 5 February 1945 the Interaatlonal Red Cross sent a mamaranﬁum to tha i
i;?ffnationsl Red Cross societiea and to the governuent; ot the world. xSy
ffkjipreliminary oonference was held hy the nstional Eed Croas saaietiaa in
: w’Geneva 1n July end Augugt 1946 followed by & conferanoe ot 30vernmental

szperts in April 1947- At the XVII Intarnstional Rad Croas Conxerence,A

,Id at Stockholn 13 Avgust 1948y four new dpafg °°nventicn o

The 8wiss zovernment convaked a8 diplomatlc ccn erenca at Gk‘eva which

21 April 2949 to 12 August 1949 and starting with the Stockholu dran‘ o

”11y produced fonr new cenventiens of whicb tha fourth 1: the’ “Geneva

nfention ot 1949 Relat1Vu to tha Prntection of civilinn'?fﬁ
: 1

?Kunz, 'Tha Ganeva Canentiona of August 12, 1949 'tram;&ggg;ggg
‘Polities of the To lmm}}.x. 279280, 0 il o
:Alh::ech’s, a3 ;a az -

:gcgzagtion§ g: ;242 ’




in some ﬁegrea the new civiliana ecaventiaa 1: a codification ’f

of aarlie. internationsl rules end pracficea gavarning the treatmenﬂ ‘

H_fifof tha 1nhab1tanta of territory under militery occnpation.< Tbn pvincipal

:Jbédy‘of esrlier rules relsting to oecupled territory are contained in

d  Seet1on II and 11 of the Regulations sanexed to the Hagua CQnVentions
‘75';:respeoting the Laws end CLatoms of Wer on Land of 1899 and 19072 which
 are binding upon the United States and of which the fallowing nre the ;i
 T ffm9st impartant to military govercment operations @oncerning 1ndividua1 :
:“;v"‘-’:"‘:civmanm S A o ', 
L Article 23. “It is especlally rorhidden ——a to &eclare ﬁholished
“  "?ausﬁanded, or inadmisaihle tn a court of law the rights and actiona of
e ::__the Rationals of m hostile party,® R

‘ : Article 42. *Territory ia oonsiﬁered cccupied when it is actually

placed under the suthority of the bostile army Tha occupation extenﬂs PRy
caly to the territory whers such subhority has bsen aszahushea md oan

be.ﬁiarcised. N e ' G £
;:" Article 43. "The auﬁhority'or the 1egit1mate power having 1n fact
pasae& 1nto the handa of the occupsnt, the lattsr shall kake a11 msasuren
1n:his pawer to restore, anﬁ ensure; ag for &8 poscible, pnhlic order and
'fety, vhilc. respectinw mnless absolutely prewnted, the laws 1:3‘ !‘orca

_the couat:y¢ : _ i :
| Articlo 44. rA belligerent is forbidden to force ths‘inhsbiﬁants

;territcry 0ccnpiad by 1t ts furniab 1nfermation ahaut tho army ef the

jhér halligerent, or about ita resns of defense.

32 5€§§ 1303 -
136 Btat 2277 .

()
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1 artiele 45, "It 1a forbidden to compal t.m mhsmma of
"occupied territcry to swear allegiancé to .ﬁhs hQSuil@ ?awex'. o
- Artlcle 1,6. "?amily honour end righta ’ tha livea and peraoaa ’

nd\priv:ata property, as mn as religioua canvictiana aud prseﬁca,

v,-_tmzsf;be respec*ed. Private property cannst be confiacnzed.
S Mticla 47, ®Pillage 1a formelly forbiddm. e

Lned L &x'ticle 50. "1a ganeral renalty, peouniary or othmiss, shall

o f‘ba‘ intlic%ed upoa the papulation on acccuat ar tha acts or mdividuala

;"‘_""”'-.“znv- whieh they cen..ot be reapraad as ,‘mintly ana scverully responsible.
" I'G 13 noted that t.ha present conveation does not. rephce bn’s ii
ﬁ.ilmerely supplemen%ary to 8eations II and III of. the Eagulauana amaxad

"t.;to the Eague Ganventions respecting tha Lata and Cuatoms af 'ﬁ.‘r on Lma
f:fof 18‘99 and 1907. S , _ T e
S A% the invitatim of the Intarnational Comittec ni’ thu Ead Cmsa B

7-'_‘4';5 meatin.g was held on 6 April 195!. at Ganeva, S!itzarland, att.endad by

i ;militaxy, medioal and legal experts from ten natiom 113 t‘tudy the mens i
t.-}'vv;:’nvailable under intarnational law of prctecting eivilians m urtim S 1
. : against new weapons perfeot-ed since the ndoptiun o: the 1949 Geneva
.:\.“Ccfnveations‘ Tha nstiona repnsam.ad are the United 8tntes ’ aritian,
'""igim, Fr;nce. Italy, Eust Gsrmany, Jepan, tha Ictherlands, }'inlsnﬂ 3 :

:'.ancfi-ﬁﬂorwaw. !'he resnlts of thie conference have not yet bma announoea.

j,57 irt 154, Gengn~00nven‘:.10& Felauve to the Protection or civiliaa »
“Persons in Time of War, hereafier referred to 28 "Givilia::x Cenvantion‘

Ihg gew Im'k :iQO 7 April 1954 L
(4‘)
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781, PROVISION:
- cm.mg;,;; =

The preaant cenvention applias-to all declared waru or nny ather

*:ﬁ f&rmad confliats hetwean gigaatory powers ead to any other powar if thﬁ
«~av;1atter agreea to abide by ita provisiczs,

Even in armed conflicts not-of aa 1nternatianal natura the partiea

o ﬁf};iara bound to apply a minimum standard to the civilian populatioa requir‘ng

'humane treatment without distinction based on race, color, religien, aex.

~1ﬁrth or waalth and pruhibiting violenca to 1ife and peraon, musilution,
eruel trentment snd tortu*e, the taking of hcstaﬂea. humiliating ani

dcgrading treatnenk, and #the psaaing of sentancs ana the cé :yingvouﬁ ar

execnxions withou$ previous juﬂgment pronouncad by " regulsrlyvconatitutea

court, affording all the judicial gusrsntess which are recognized,aa ;“
2 :

1ndispenaahle by civilized peoples. : There was canaidara' e 1soussien

}ths diplomatic conterence 83 to the propriety of sttamp&ing-soﬂeoﬁ‘rol

1nternal confli ota'although none of ‘the nations nade rosarvutionaHa: to :

_thesétprovisions'aththe tima of signing. In the future a nilit
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j@f whibh they ere nct n=tlionels, %atiaaala of a state which 13 not

-1
ibcund ty the conveation are mot protected by 1%.

e The. ccnventicn apgliea 8% the baginning of any conzlict and
?caases 1a the territory of tha pertics ca tha gsn@ral cloae of milita:yi
opera‘ions and one year lster in occupied tsrritary cxcept tor the ;;71%
,previaioaa reiating to ths exercise of ihe runctiona of goverameat in YE'
_'ﬁ_;:féuah territory.z“ - e ?E
| Tha Prctsoting Pawars shall laud their good orficaa sith a 1bw ﬂf
”'ﬁffito auttling any diaamreement bs tween tha Perties to tha canflict as to.i“
s ‘ﬁ":'the applicmon end inten?retatlon of ikis ccnve«.ntion.’"‘ i "'
: ~ 4n attempt 13 made to give genersl pratection ta populatians
7“tﬁ?;sgaiast gertain eonsaquences ‘of wer ensoursging thc establishment off;;'
"flhOapital and eefety zcnes, pessures £or oare of vc;nded and aick snd:,~"'
& tweﬁical facilities anﬁ perscnnel, alloeing trmspomﬁon of medi“lf‘

”:&-ﬁ?supplies, food. and clothing, meagures rslating tu child wslfsra, Ahd '

- .ytrsnsmission cf family neu. '

10"Art 4y eivilian Convantioniﬂ
2. Ard 6, Itid AN

'3" irt 12, 1mdl “&rragy
‘ A!’t 13“6. Ibidd ;

(6)
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' Protacted peraans are cntitled to raapuot for thelr peraons,

" ”the1r honour, ‘their tamily rights, thei* religioua convicticns, and

"‘ their manners sad. castems. Fomen are eapacially p*stected againsﬁ

f:[rape: enforced Proatituzlon, or any tcrﬂ of indecent aszault. No K
'm”‘ adverse dlstinction may be bazed oa race,religion or political opinion.l
‘ _;The Party iz responsiblc for ‘treatment accorded protacted peraona by
‘{f, 149 ageate irrtﬁpective of eny individual responsibility which may be’
 1  incurred.2 Prateeted persana shall have every rac111ty tcr naking

.1:application to the Protectlng Pawer, the Red Gross. or other orgenizatlan

o 3
'»ﬂ,:_whioh might sasiast them. ( - No pnysical or moral coercion mqy ba axarciseﬂ a

B 4
.against them. ﬁeasures to cause physicnl aurfering or extarnination

"tf';specific,lly including murder, tcrture, corporal punishment, mutilation,

"N‘and medical nnd scieatiric experimenta snd acta ef brntality are for-'_f
'sﬁj‘bldden. 001leotive penvlties, pillage, repriaals, and thn taking of
| 6 R .

:u1 host«gas ere forbidd@n. t

u’i;ﬂ Art 27, Civilian Cenveation

2. Art 29, Ibid
3. Art 30, Ibid

4o At 31, Ibid

| ‘69 vt 33 & 34‘ Ibid

{7
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LT e 4 definite extention of the suhstantive praviaions of inter-
‘7{ nat10ns1 le# sppesrs in &rti”le 31 which prcvidea: “ﬁo phyaical or
_~f ,cmara1 coerclon ghall bs exercised sgainst protected peraana, 1n psr-

| 1‘j;ticular %o obtala iaformstica from them or from t?ird parties.

; The Hegulasiions ennexea t2 the Hague Caawenuioaa rasp@@ting th&?
‘ 'Lm end Customs of Ear on Lend of 1899 meroly provl&ed 1a :.rtme i
’ 448 ®iny eorpulsion cof the population of occupled territcry to take
"part in &ilitary op@rauicna -8gainst its own couniry is prohibiteﬁ.
| This provieicn was exteuded by the Bagua Re@ulatians of 1907 asf
'follows: wa belliaerent ia forhidden to force the 1nhab1t8nts of |
- te:ritcry cceupled by 1% to fnrniah 1n£crmat1cn sbout tne army of the
'tcther belligerent, or about 1ta zéansg of defense. | _
o .“ - This prehibition eg ainst physiesl cacrcisa ia gﬁuaaally uaéer-’?
.°j;*iistoad and epprecieted in civilized nsticns but the terﬁ 'gorsl caerciﬁa'
”f¥gh5&p}ears vague snd 1na¢finite end subject to conflicting 1nt€r?fﬂtﬁti°ﬂ‘
H’}'??representing almost &nythin@ whick it 1s desired to condemn.. It is _'
f%further noted thet the yrasenﬁ oonventioa makes Do limitatien a8’ 1o the
‘ri.f,iftypo of information whioh 15 involved. Could this bs iatarpreted e
lbjf'f;mlim‘ting the right of = military government 4o require prctected ptrsocs
Ejtc testify in any judicial praasedings? Should nat thia limitation apply

f}ffenly dnring tine of actusl hastilities to the procurement of nilitary

bwgf%finformation or other data perteinlng in some tay to the. aacurity °£

iﬁthe Povsr of which the protected person 1s s national?

6ansra1 limitations are placed oa the treatﬁent of slieus giving
theﬁ the right to lesve unless thelr deperture 1a ccatrary to the 1atsrcats
ldicf the State and providing tbat refugal to leave csn be rsccnsiéarsﬂ

| ?xL(by an spyropriste court or edminiastrative board designsted
- (8)
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R R | R
”f{_hb”th° netaining Power, Thua, it will ha 1ncumbest upon thm gcvernment
”1*Zto establish ai her an administrative or a judicial agency to handle
'”7 Lappeu1a 8o erising, Bowcver, thia provisiona should not cause. any Pﬂr""

,ft.icular diffieulty sinoe the Detaining Power 1s 1eﬁ~. mn such wide |

H»latitude as t0 the solution i% elects to provide.

ST Aliens ¥ho have lcst their. employmant must be granted opportunlty
.'ifor employment equal to thet of nationsls of the Power 1n uhaac territory
: :!fthey are. If preven&ed ror reasons ct pecurity from finding auch emplcw-
»' famant. the said Party shall ensure his snpport and that cf hia dependents.a
' V_Ths convantion spells out in grest detail the other truatment and cop~
, ditions of employment of auch persons. v, ' |
. Thege provisions will not be further discussed aince military
 j :goverament is not normally spplicable ta the domsstic territury of a ’
..7;fParty to the Conflict and 1% ia conxemplated thst theae problems will '

'-f'be met by the regnlar civil governments

1. Art- 35, Oivilian convention
A art 39, Toud..

S )



Rinthrop recognizes thst there has been 8 limited haa e! vi*

»‘f~i?hostagca in Aaerlcan military history as followss
o ®A form of . 1nd1reut retalistion hes sometimes been practieed hy
ﬂ:fjAtha s&izin& of eubjeots of the enemy eoa gggggggg, and holding them in .

’*fficonfinement t111 1ndemnity is furnished for trong done, er. 111 effendars

 ara surrendsred for trial, e¢te. Thus, in Eovenhsr, 1863, 1n view ot

»trsqumaoy of raids by the eneny 's cavalry upon diatricts eceupieﬁ in
gﬁfﬁ'by Uhiania ta, and shera there were no federal trooya, thare -aa T
iasuad hy Eaj. Gen. Grant, then commanding the Diviaicn of the klssisaippi,
&0 efdér in whick cocurs the following - '?or evsry ect of vinlence ta
theiparson ot an unarmed Tnien Citlzen a aaceasicaiat vill be arraated

vi held 88 a Qogtegg for the delivery of the otfendar.
ar{Gen. 8u111van, com”:néing at Hurper'a Ferry, cf January, 1864,

1t:lss diracted thst, upcn the conaeripting 1nto the confederste army gi
ef any 1nhabitant of Berkeley, Jertersen, Clnrke, or Lcuaoua conaSy, :

Yirginia, ‘the nearest and nost prominent aecessionist aheuld be arrested

nnﬁ:impriacned, snd held until ths retura of such eoascrip ;.:, 35_*',i:

Binthrop, HAliber: . depts
yﬁ 27-13: Eules o; “ggg Wa;gg;e, 1 Oct LO, par 359 L
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S hastile loeslitieny to protect the lives of priggnhrs wbo hava fallen  ;¢

| ';ntc hanﬁs ef Arregulsr troops or whoze l4ves have been threateasd; to
ﬁ_h;,prataat liaes of communication by Placlag then ca enginaa or trains in .
ﬁfff;aoeupie& territory; and $o insure complience with rhqu151t1°“3' csntri-%ﬂ
@y? fbu$ions, eto. ﬂben 8 hestrge ia aecepted he is trested aa & prisoner of
737fiiwar. _' | . | : : Ji
‘ \-»;- An eminent antherity has summerized the prior lsw uoncerning the
  .'-‘:".-§:{,"}_[*am& of hoataaes ag follm *l | L |
0 eThe practice of teking hastagea. 33 & mesns °f "°“rinh 133"’  

 ';ffit1mata warfare, prevalled in former times much more than nowadays. It _,‘

taa freguantly rasortad to in cases in which helligersnt terces depenaad

'mora or less upen each other's good taith, a3, for inatance. in tbe caso

c; ca,i%ulatien and nrmist:csa. To make sure that no perfidy was intendaa,
rficeru aad praminent private individuals uere takén aa hnatuges, and

oﬁia ba hel& reaponsihle with their lives fur aar perridy esmaitted
,byfthe an@wy. Thia practice hsas totally disappe«rad, snd ia hardly ; f. |
.1i§&ly to be revived. But it must not be confuaed with thn a 111 eziating

yractlce ot seizing enamy individusls for the purpose cf makzng'them.tha _

§ bject of reprisals. . -
: “ A nmv prsctica Of tﬂking hOstsgea wmg rggortgd gg hy th@ 5 ‘

'ﬁermans 1n 1870 during ths Franco-G@rman Bar, for the purpaae of necuring

hs safety ot farcea aﬁainst poasible haatile acta by private iphabitants

cr?eecupied enemy territery. Hell known men were aeised and.de sinad,

!a'cppenhcia, 3ngzg§§;gn&;_;g§ (7th od. Lauterpacht 1952) 590-592 .

(11)



ig”tha expectatien that the population would refrain from hnatile acta

cnt of regrrd for the fata ef the hostagss. Thus whcn unknctnvpaeplo :$

fraquantly wrecked the traina treasporting troopa, tha Germaaa seizod

~prbm¢nent enexy civilisna, and pub tham cn englnes, a device which alua}a

iﬁpravad effective. and soon put a stop to train vreeking &he sama o

| "?f?;‘,lprac&iea wos resorted tn, slthough for a short um only, by Lcrﬁ Robertu
w5~f¥1n.1990 &Lring the SOuxh Atrican War. It was candcmasd by 8 majority :
iff vot writers, Othera were preparcd to condemn 1t only if hostagea wero e

'  5615&&. ‘and exposed . ts danger, tor the purpose of preventing legitimate

| hea%ilatiea on the pprt of the ermed forees of the enemy.* o
:v ﬁBariag the First Torld War. Gerﬁany adop%ed 3 terrible 9raotlca
ct'taking hostagea 1n the territoriea accupied hy ber araisu, and ahootjx :

them when she helieved that eivilians hed tire& upen German trocp;.,
DUring the Second ﬁorld ¥sr she followed tha practice cf aaaa shuatings

of heatagec on such an uaprecedented scale aa to bring 1% promincntxy
within the estegc:y ot war crimea, the punishment of which laa deelsred
hyithe United Hations to cenatltnta a8 najor purposa of thc war;i_

mactab@r 1941. the Pr@sident of the Ehited States wha at thnti ima were
neuiral, denouncad the Garman practics of killiag hostages by vay ot
‘rapriaals.z Ia Articla 6 of the Charter of the In&arnatioaal Eilitaxy }?_
bzihunal kill&ng of hastagcs ‘appesred 8mong . the war cr*nes aver whicb
}eff}fribunal was giwa Jurisdiction. The ?rihmgl round txm'

forceu had actually rescrted %o the practics ef keeping hastagaé in
er'tu prsvent or to puniah any torn of civil diaorder and that, 1n



. *‘gan grde: 1asued in 1941, Keitel, tho socused tormmr Gsrman chiat 0! Btaff.

};poka in terms of fifty or a huadred 1ives rrow the eceupiaa territoriea
of the Soviet Bhion for ona Garman 1ife teken', Subeequaatk!n VG?i@““ j
wér erimaa trihunala held the killinﬁ of haatages to ba s var crima 'i ii
j'aaﬁ prcncunaed sentenoa aocorﬁiﬂgly. Thers aught to he na donbt aa ﬁo é
th@ eorrectneaa of theae deeisions. rodern War e tatal anﬁ acientific-
vv571n§vitab1y, in its effect, teads to blnr tha distinotions batween combatants.
_“TZfﬁna naancombatants. 3u% this 12 not assufficient resaen for tho éaliberate
,Q}fililling of 1nnocent pergons for the gake of vindictive ar Prevantive -;3?

: ;"-f‘aterrcr in violatian alike of legal pz‘h‘-%iple end of 0“81‘1“""1"“ °f

M$%$geio _ S S L .
‘ Hndsr the preaant convﬁntian it is clear tha* thare uill ht

._;ab;ome premitxoa against the teking of hosteges and ‘“" 'm me
;:;i;ilaﬁg@r be eny quaatian as %o the justification of such action sinco <;"
) 1a provided *The taking of hostages 13 srohibiﬁed" 8 no ex“‘P‘1°“"

"f;gikgr aqy kind ers yrovided.

"’5i;UAArt‘34; Civilian Convention

(13)



EEPRISALG

The prier r‘ules governmg the uae of reprisala b;r the United
1 .

Sw‘%ea Army Las mn m fsrhh in some detail: SRR

R "E.‘mﬁﬁ.lm 8. MM. - Reprisala are ac&-s of retailiatian
S rasarted to by one belligeren* ageinst the snemy {ndividuals or property
By for 1llsgal acts of warfare ccmmitted by the other belligerent, for tha
. purpose of enforcinﬁ, futura e::mpuance ui*h the rﬁcognized nzles of
civilized warfara. L \ : 0y

“hc Mﬂgi_b___ggmgysg.-- Bepriasls are never aﬁopbesd :aerely
!’ar revenga but only-ss. an -unayoidable last resort to induce the eneny

to. desigt from 1llegitimate practices, They should never be employed

by individusl soldiers except by direct orders of s cosmander, end the -
atter should give guch orders only efter cereful inguiry into the. all«,god
effense, The highest mccessible militsry authority should de gonsulted” -
mnless immedlate sction is dermanded as & matter of. militsry necesaity, but
‘4n the latter event e subordinate commsnder msy order appropriste rapriaale
tpen bie own inltistive, Easty or illeconsidsred aciion mey enbssguently
be found 4o have beea: wholly unjustiried, subject the rsapamibls otficer
tirself to puaishment es for e vielation of the lswa of war, and sericusly -
damsge his cause. On the otker hand, commanding officers must asstas * .
:oﬁpomibility for rstalietive messures whea an unecrupulnua eneny lesves
v mhar re»om'ae againgt the repe‘ition ef barharous outrages.

.af_;varfare 3nst1fying reprisalsmsybe cmmmit* ed by a gavsrnmsa&, b;r its
nilitery commanders, or by a eommually or m&ividuala thcre Ly han 1t'4s
iﬁp@snibla to apprehand, try, md'pmigh.‘ ek : :

‘~a‘ WM The otfending fcrees or pepuiaum
zgenerany may: lawfully be subjected to sppropriste reprisals. Hostoges:
taken and held for the. declarsd purpose, of insuring egainst valewful: ac‘bs
by the enemy forces or ‘people may be’ ‘punished or put to desth if the -
tnlewful scts ere nevertheless cormitted, . Reprisals against»priaoners ef_
_m, BrS expreasly forbidaen by the Gsnevs convention or 1929 S
"a;’- 1, == The acts resorted to hy waynt,reprisal
ed nat ‘conform o those complained of by the imjured psrty, but should
ot be exeessive or exceed the degree of viclence committed by the enemy.
11lsges cr houses, etc., mey bs burned for scts of hostility committed
rom them, where the gullty 1ndividusls esnnot be identified, tried, and
punisheds Collective pmishmenta may ba inflic%ed eit.he:- ‘in the form - -

ﬁnes cr otherwiam

?éffz'i-ib‘. WM 1 0ot 40, par 353
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R e 4 Zzggggggg; = The rule requiring eareful 1nqu1 :

s :y 1nto tho :
.,,yrsal occurrenes will always be followsd unless the afety of the troopa re~
quires imzediete drastic action end the persong who cntually committad the

'offensa cannbt be asuertains .
In disouaaing repriaals rinthrap pointed ouﬁ that the Uhited States
;has had 1ittle oocasion %o resort to reprissls ss such 1n 1%5 wara slthough.v
“ﬁ"liha mentioned thet thare were certain contributions or assesments anrorced

P

"‘:;:dnxing the Ci#1l ¥Wer which were more in the nature of rspriaal than of
'*szvcantribuziun properv_ '

In 8 rccent work tha falloning languaga is uged 1n dascribin& tha
o “ 2 e i
\”Vauthority 4 scape of repriaala: o " Lf; . ”,?f‘fﬁt“j”“%”*‘“”f

’ “R yriaals in time of var eccur when ons bslligﬁzent retaliates

_upon nnother, Yy means or otherwise 111egitimate acts or wartere, in ordcr =

’ta}compel him and his suhjecta and membera of hia fcrcee to a andon :
v'llegitimate scts of warfere anﬁ to comply in futu.e uizh the rulez ot

legitiwate warfare. Reprisals betwien belligarents cannot ba dispensed
.,m, for the effect of their use snd of the fosr of mn— baing?_uaed

"annot be denied. Every belligerent, end svery membcr ot hia forééa,;ff,
Qnowa for certain that repriaels sre to be expeeted 1n osse they violusa
thefrnlea ot legitimnte warfara.‘ But 'hile reprisals are frsquently an
adéﬁusta mezns for making the enely eomply uith these rulea, ;hsy fraquently
miss th&ir purpaae, call rarth counter-raprisals on the part of the

anémy. They have often been used LU conveniant closk for violatiens of

Infernational Law. * % x "‘

4 (2:1 Ed., 1920 reprin”‘), 798

t
1. ﬁin hro?. 7th ., Lauterpacht 1952)3 551‘165

2 oPpenhani. ngm.a_.l_hs_

| (15)



o 'In the feoe of the arbitrarineas with ﬁuiCh' accnrd ng‘to the
;present stata of International Law, rcscrt can be had ts xeprisals, thov
iqu@stion arisaa a3 to the faaaibiliby oz &n agroamen& upon uoma rulee
fgovarning resort to them in time or war. ‘The events of tha First Enrl&
;ﬁar 11lustrate the present state of affairs, The atracitiea cemmitted
jky‘tha German army 1n Belgium eod France, if admitted ot all,’ were alvaya
| 31fwfdeclared by the German\ﬂcvernment to te juatified &3 meaauresvof repr1381~
L;“Prcbably Arzicle 50 af tha Eague Regnlations ikl does not prevent the 5%
VT1 iburning, by ray ot reprisals, of villeges or even towne, for s treachercus
i‘:i;attac committed there on eneny eoldlers by unkaown 1nd1viduals. ’ad’ &E
?4!€ithis being so, & Lrutnl ‘belligersat hag his oppcrtunity. * * Thers \

5'emains the dangar, elaarly revealed daring two. World ﬁara‘ that reprinale

?1nstead ef being a means of zecuring legitimate warfere may beeome an
”effac*ive 1nstrumant of its wholesale and cynical vlulahion 1n nuttere ; 
ﬂeanstituting the very basis of the law of war.® e ” _f; <;. o ;
?he present convanticn 1s very specitie rsgarding repriaalg }f”%
Eetating: ; “30 proteo*ed person may ba punished ror an cffenso he er ehel~
ih&# not personnlly committed.‘ Collectiva penalties and 1ikeviae 511 ;
jmeésures ot 1ntimidaticn or of terrorism ara prohibited.*w*-*vRsprinalav

{“ainst protected porsons ‘end thelr property are prohibitcd.

The adviaahility of thess proviaiuna Y1 applied to civilians baa 
fﬁeen aerioualy questionsd in the following diacussicn cf tha conventionx7

t 'Tha effact or tha ConVeatiou on the Protecﬁion of Civilien Peraona

,in Tima of War 19 to outlaw gome of the ‘most importent rorms of reprisal

S &rt 33, cxvilian Oonvsntion

(16)
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”' ?wh1ch have been used up %0 this time, iu»ludiag those forma of repriaal

fifcr which the rules of aontrol weTe 80 labcriously formulated 1n the
i{war crimes trials. RN pretec*ed person) Rig 1agally 1mmnnized rrom
jtrepriaala both s to hls person snd his property.® ! SR  _ ,
y"” . %The prchihition of reprisals egsinst prisoners cf wsr and A
i::: wounded, sick end shipwrecked mozbera of the armed forces ara desirable:
.::bscauae they afford zncreaaed legsl protection to these claases of war |
¢ 3>;v1at1ms without iaterfering with the genersl functiona or tar reprisals{
fm‘Eyperience has dsmonstrated that reprisala against prisonara of ver are -
‘“~fby no msuns indiapensabls sad there ie no renson to haliave that tha
'jLSE?case 13 different far woundeé, aick, and ahipwrecked members of tho

?flj_armed rorcas. The prohibition of reprisals’ against protected poraans in

the Ccnvent ea on Civilinn Persons, houever, is or more doubtrul merit._

In prohibiting almoat *11 reyriaala ageinst oiviliqn persona 1n occupied |

‘aa, it could create grave difficnlties for an Occupying Power.iiﬂhder :v
ireuxatsncas of widespread end sctlive resiatence, an occhpant may find
'hev"‘"pz"ohihition almoat 1mpoaaible to observe, I'ar repriaalspr tha‘ S

vital

,hraéu of rapriaals sg:inst the lacsl civilian population;'qy le

aasure 1n maintaining order among 'y hoatile civilian populatian‘: Th i

Lreaort 4o repxiaals agaiagt civ‘liana by the British forcas during th

ént/war in nalaya, despite Graat Britian’a signnture cf th}” 9@2,

onvéntion, affords powerful evidence of tke compelling n suchﬁ

apfisals a% least to a limited degrea 1n certain typas of situatisns.‘:

orvthia reascn it ia suggested that the blankst abolition of reprisals

hc Genevu Convention on Civilian Persona may nesd to ba reconsidered‘snd
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Athat the rules which were developed in the war crimes trialé may be useful
| }n‘eatablishing 8 aoundsr basia for tha Tegulation 0: uar raprisals a,ainat
;civilians. '
| In generql tho war crimes trials estab*iahed thaﬁ for e lawrul
 fftUreprisa1 there must be the following prelininsry conditionsx - C
o 8. An illegal act giving rise to repriaals. - | _“ it
b. There must be en attempt to £ind, try and pnnish the guhlty.
- There 13 a duxy to protemt and to exhsust all’ othar meees of
= redress short of reprisala.‘
‘.,.h ds There muat be 8 judlolal hearing 4o establiah that tha legal
_:Jprereqhiaites of legitimate reprisals had been fulfillod.' ‘,;f7'
'= Q In applying repriaals the follewing must be obsarved: S

BT Reprisals must be ordered by proper authority (bum 1t was nst
_clear who canatituted snch). O
| ‘ b Reprisals must not be uxceasive.a , et

 ¥ i Uhlike the generel limitation prohibiting measnras causin° physical
auffering or exterminaﬁion, corporal punishment, murder, mutilation, madical
expe*iments, end acts of brubality3 whieh appear to be,aereLy a codificatiun
kprier existing internatianal law on this sub;ect and were conveniently ;
jlled out t0 apecifically probibit some of the worst abuses of‘the typa f
praéhiced hy the axis pouars during World Rar II, the uaeeping prohibition
afﬂreprisala is highly contravarsial and may present a mujor ohatacle to
thélpractical operatien of military government in the ruture; It ia notad,

howevar, that these provisicns apply only to0 “protected persons" which ;‘ |

1./ Albrecht, Wer Reprisals in the Kar Crimes Trials and in the Genava }
‘Gonvention of 1943, 47 American JournalAtf’Internatignal an 61&

1&, 575-607 _ ) .,47
32. Civiliun Convan*icn ‘ -

\ L e (18)
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leaua the possibility that lauful repriaals may be tamn 1n ware
a.gainst ?owers not bound by ths convantion under the principlea da-
veloped during the nr erimes trials.

{19)



OCCUPIED TFPRITORIES
ECIIOR I - OMMERAL

| : E The msat 1mportant pfovisions of the presant conventioa wh ch »ﬁ
' ccncern kilitary Government and the jurisdiction of Eilitary Gavernment
. coLrts sre found in Ar%icles 47 to 78 which relate to Oceupied Terr1t~'}{

”;’nrias. R S ‘j

’ - Protected peracns caanot bf///rxiied of the bencfits of tha  $3#
.h.micaaveaticn by agreementa ¥ith the Oosupying Power or even by annaxatisn

:“fiiJGI the ogeupied territcry,l &3 a practiesl ratter it ia hsrd to con— .i
‘:;.'caive cf & Powver which hss undertaken to annex territory beina willing %o

_:'ad.ait that it bas acq!.ired eaything less that mpme sovcrsignty end

'L__control over the inhabitan*a, however, aanexstions during wer are genarally 6”4

z'*'.:",':"'f_:':rcan;gsartiesv:l as illegal uader international law, T 1
_ :‘ | Forcible tr&nsfera of protected persons ta the territary of
| 53{itha Occupying Power are forbidden znd likewise the Oceupying Powar is

{not allawed to transfer its own civilian population into occupied territory-
i Temperary totel or partial evacuations of any given ares ara alloaed anly
'“:?3:for securi%y of the population or 1rperative'military reesoas ﬁnd even
o 3 s

:“hen under reatricticna protectin@ ths persons 1nvolved. ;,~kl_f “j

7 The Occupying Power 1s cbliged to take syecisl measuraa tc :ig;é
. acilitate identificatioa or children and may not hindar tha spplicaticn

ffﬂ?fagfprgferential measurea adopted prior %o the occupation for children ;i

i Ler Art 47, Civilien Coavention ‘
24 Kunz. 8The Gen@va Conventions of Auguat 12, 1949“ frc& qug gni nggggg
2 he T pnity, 236 S -
Art 49. Civilisn Convention

(20)
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":vﬁunder fif%een yeari ot eze, expectant mathera, sand mothers of childran

'?5i~unﬁer BEVen yorrs, Ths Occupying Power may neither compel sor uge pro=
fff_ po&anda to inuuce protected parscns to serve in its srmed toroes and may
’ f i;jcumpa1 peraons over eighteen yesars of age to do certain neceasary work ‘
‘iz::fnot connacted with military operations.z Ths Occupying ?ower may not

??ﬁﬁ;crsaﬁe uncmployment or rastrict the opportunities of workera ta 1nduee

TR 3
'tgy,gﬁha worzars to work for the Ocoupying ?owerf No property may ba

'fdestroyed unleas absolutely necessary for military cparations.

 1s 8r%, 50, .Civilien Convention
2e Art 51, Ibid

3. Art 52, Itid

4o Art 53, Ibid

(2a1)



‘uhcmw 2: o B
- Previously tha utiliznticn of public officials w&s wholly st the
discret¢aa of the Ocoupying Power vho could require such officials 83 b
'isr& continutd in office to taxe en osth to perform their dntiaa cenac--ﬂ
 denmt 1ausly, eould pay them fra& tha public funds of the invsded tarritery
‘,_uatil wilitery government wholly or partially diapanses with their services,
z iend cotld remove, make a prisoner of usr, or expel frnm the occupied torre
'H:',iitory say official considered dan&erous to the cccupsnt. (
) Under the prasent convention the rights or nilitary governmen% are
 ”Tmuoh more limited. The uccuyying Pewer may remova publio otficials fros
: ;‘their posts bub may’ ‘mot alter the status of puhlic officials or Judges in
>‘v che pecupied territeriss and may not punish them 1f they aba ain from fule

. 2 Lo
‘filliag their functions far ressons of ccnacience. They may nc‘-be de-

pcrted from the oecbyied territoxy.3 They may not be ﬁ&de pris«aers of war
.;ahdvcan st rost be aubjectéd to assiéne& residence or . to 1nternment tor
i&éérative reasens of secnrity. . | v. f

LI 1 clear that military government can eontinue to uaa those ; ,
ffpublia officials wha volua%aer to serve in the sa&c capacity previonsly

| Nld and to parform the aame functions. The. convantian is silent aa to
;;vhutxwould ccnstituta altering tha statua of the public efficials and judgea
‘of the occupied territory. There 1a also the problem aa to whether military
;gsvernﬁgnt would have the po%er to replece those publio efficinla it chosa

it@ remove and 1 80, what legal ststus the officiala wculd hpve. ?'x }.g

e TTTRR 27-10, pules of Lend ¥erfere, 1 Oct 40, pars. 309-311
R4 AT 54, civilian Convention
he Art 78, Ibid

(22)



' sacrion 3: |
_ The penal lewa of the cccupled territory shall rezain in force
1eza¢pt 83 they may be repcaled or suspended by the Cacupying Power uhere
»‘they constitute a threat to its security er an cbstacle to the applicatien
"_of the prsaent cenvennion end the tribunals of the oocupied territory
skall continue to funoticn sdministering such laws subject to secuxity
 ¢&§315era£1eng. The Qccupying Power msy cnact provisiona‘eséehtial to f
lfenable it to fulfil 1ta obligatioas uader the present cenveution, to main-
o ttain the orderly governuant of the territory, and to enszure the aecurity
"fliaf its property and fercus.l This restates prior 1imitstions o the
.legislative powers of pilitery government by placing a positive stamp of
;!;f‘ap“rcval oa the prior 1egialation ef the occupied territory and specifying
JE:;[in more detsil the circumstan es wider which such legisletion may te altered.

ff fiﬁhuer Article 43 of the Hegue Resulationa of 1907 tha oncu“ant haﬁ the
'”’7;lhrnad duty to resters public order end ssfety muile res?&etirg' anleas

ahsolutely pravsnted, tha lawa in farce in the eonntry.‘ The Enited States

aéo@ted the prectice of c*ntinuing in fcrca the ardinary civiljand criminal
1¢ s;af tha occupied territory which do not conrlic% with the restoratien

1 fuhlie order snd safety snd leaving to the jurisdiction c’ tha local

eavrts all crimca not cf a military nature and which do notaﬁffect tha ﬁ
ety of the 1nvading army. It wes braadly stated that "Tha military

occu?ant may suapend exiating lews snd pramulgste new s;ea when the

ex iénciea of the military service demand euch actinn. ‘ Aaﬂiﬂi t_13 5ta°“d

‘a‘ithe oc»upant way creats new laws for the governmant of a:csuntry auﬂ

': _Jcess1ty deuands,

‘,,(23)‘»
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: ’fgrgiﬂaluning lswa which establiah new crimes and cffenses Lﬁcidéﬂtfto 8 siato

”~f°r wer, and ere necesaary for tbe coatrol el the country ahd £h3 prntéctlon

":L°f the ersyl As to the civil 1w it 18 recog nized as forbiddea to declara

{ abo11shed, susyended, or inadaissible ia e eaurt or lnu the ri5hta cf
P

\'51: ;aut10n ef the nationals of t ¢ hostile party. Althoagh ths laﬁguago of

\ *jﬁtha present anventicn 13 mc*e precige 1% lsaves militnry geverqm&nt with

' ;faubsﬁantially the same power %0 enzct penal lsgislatioa which in tha

!f,  f’£ina1 analysia i 11:12@& caly by silitery necessity.;.k ,,-‘-

?ha panal provisions anaeted by the Oecupying Power ara nct

"’lf;retroacﬁiva end are not effective “before they have bsen pﬂblishad and

| ?T{broughQ to ke Laawledga 0f the inhabitants in thelr owa languago.

- 7."f,ze %he diplomatic conference 1% wes indicated by th@ cmmaitbes whicﬁ

"ftcdd@d the r@quirement of pbblicstien thgt it wauld not b@ aufficiant to

| “'bring thc pravisiana to tbc kaosleago c: the 1nha itsuts vsrhally by
4 -

5_.::&&10 or loud apaakar annonacemant. Ehile this npyeqra to hs roaseushlo

: under ordinery circumstances 4t would pose 8 difficult prablam t@ . i

zﬁrfvmilitary governmant in time of grave exergency where $hsre is asithar tine

ﬁvf;ncr :acilities to pbblish 1ggs and to bring thom to ths kaosledge of tha

Tfinhabitanta and immediate action is densndeds IV is tha ganerallpra@tieﬂ
{ﬁifof civilized natienﬁ to di;seminate ths laws expected to be cbayed in tke

':'ﬁff{aoat effective menner available to brinz them to the e*ten ian of th’

wpopulaticné There may ba times, however, when the only m@ans availshls

ﬂio communicate to the populatian in uime for tha laz to scrva 1ts purpose wil

: 5@ by 1oud speaker or radio. Raking cther puhlicat on manﬁa.ory 1n all CEEGS

: FH 27+10, Rules og éang Herfare, 1 Oct 40, par 138
.. Itid, per. <89; Art 23, last par., Baguo Regulations ef‘l?O?

”. ff.Art 65, Civilien Convention .
4. Fine 5'" he Diplce f ;;_;, Vol. xx.

SGG A»,PASBB .


http:inLJ,r..rt
mailto:18@.B.avai~ab{e

4 béfara effect can ba given to penal provisions eppesrs unrea¢istic snd
nay serve to hamper the vital ope"aticaa of military guvernmant at &

' '.@ritical time. This msy reau¢t 1n a militery governmen+'s enactinz aad

?,] ;prnmu1gating broad anﬁ vague penal provisiens in genaral terma pruhibitiug

”   agykaqtion;on which may be detrirental to the Oceupying f@us‘-andvgllowing

;fvf it§'1aca1 repreéantativos wide latitude in interpreting sﬁéh prOViéions;

i  With respeat to penal proviaions it is noted that tha original :

'Jf_?draft prepsred at Stoekholu provided thet "The penal lawa of ‘the Occupisd
4 _Pawcr shall remain in forcd snd the tribunsls thereof ahall continus to -

o » 1 .
'i"_function in respect Lo sll cffences covered by gaid laws. This would ’:?

’haée'depriyﬁd the Occnéying Power of eny suthority to ahango the lsss. ' +
: Thé:&ommittee warkiﬁg‘on this provizion st tﬂa»d{?ﬁjﬁaﬁic confersuce
modified $hig view by providing thet the lazs of the oocupied country could

be suspsnded or repealed when they constitute a threst to its security or

" “an obstscle to the epplicatica of the present cbnventinn'gnafaﬁ¢h prav1sion

' was finally sdopted at the conference.

P 122, Dreft Article 55
2, L Art 64, Civilian Convention ‘

(25)
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 COVRTS T¥ 0CCTPIED TERRITORY

C o gEe 08

Under prinr United ﬁtnﬁes practics sud under ths prssant canvsn*icn A

1§’is ccntamplated that the laatl ccurts and the 1ocal officiala will be

=v‘used a8 Eﬂ;h aa poasible ln tha enfcrcement of the laua ef the occupied
terri%ary._ For 8 breach o! the penal proviaiona of the Occupying Paver

tha accusey cama undsr the juriadicﬁian ot Plts properly "onatituted, nan-

%:ij,political mili ary csnrts' which nuat sit in the occupied territory a&d that
< eauxts ef appeal shall prefe'ably 8it in the oc"upied ccnatry. : Bo such

”; hrespr1cticns had yreviously bean placed upon zilitary gevernm nt courts.

- The aribinal drart of this provision gave jnrisdicticn to 'itx '
: rebular, n@n~political, military or civil courta" Tha eommittse working
'lwf on th&a provision Ielt that the setting up, ty a2 Oacuyying Power, nr

e civil aourts 1n aa eccupiﬂd territory mey lesd ‘° «n ﬁ’tenti°n t° that

tavritery of the Occupying Power snd that civil courts wsuld ba aare lixaly

lulitieal in chﬂractar than mi1itary courts, Beuee, tha rexereaee to eivil
achrts waa deleﬁei and the phrase smended to read “prcperly eonstituted
4

?nonnpolitieal military ccurta.‘ This raiaes the questiun as tO'whetber

t{will be pcsaible under the preseat cnnvention to Ltiliza courta compoaad

’.f civilisns 83 has been done in the courts of ths Bnitad Ststaa Bigh
Ccmmissicner ror Gﬁrmany since 1949, . American courta have praviously held

thah in essenne these courts remain military eourts deriviag their pcver
';_?E 27-10, Rules of Land War gzre, 1 Oct 40, par 2853 rt 54 & 64, civiliaa

CSeoo Copyeatden

By ATE 66,° 61vilian Cananticu
 Finsl Heco: i
- p 123, Drsft Art 57,
be Ibid, Vol II, Seq: Ay p 833

(26)
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.;‘kffrum tha lawg of WEr even though compossd o: civiliana. The Unit@d States

‘;:'fuCcur« ot Appeals in Germany hea statad thet it would operate accor&ing %o

: ijt e concepts of civilian courts. The purpose and 1ntention of t aao wha

“ilf draftcd the conventian appeared o be that such courts operating under. tha
: ficonvention should be campoaed of military personnel.

1. Madsen ve Kingells, 343 U.S. 341 (2952); 0,8, ML
e v.";ggggg, 1 Court of Appeals Leports (Germeny) 207 1949)
C 2. Daik tate ande s 1 Court of Appsals (Germany)

(@)
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Tho greatest change brought about by the present convention is 1n
-1

',k'tho field of authorized punishmonxa. Berotofore i waa providedt

A1) wer crimoa are suhject to tha death penalty, although a leaser

o  f.pena1ty may be imposed, The punishmeat should be deterrent, and in 1mposing

~3"a aentence of izmprisonment it is not neoeasary to take into conaidoration

- Hbo imposod.

',168 protectod persons who commit offences aolely 1ntended to harm the Occupying

31f_overlooks entirely those offences 1n whioh intent 1: immaterial and provides

L for no punishment othcr then imprisonment and 1nternmant., Tho original

- .

" 4he ond of the ‘war, which doos not nocessarily limit tho imprisonment to

. Courts under the oonvention are boond to observo tho principlo |

":v:ment (3 internment proportionate to the otfenco ocmmitteél

‘that the penslty shall be proportionate to the offence and consider tho
g -2
B fact that the accuaed is not 8 national of tho Oocupying Power.;

”i; ;Power. save for tho most serious offences, moy be sentenced only to impriaon-

This artielo

"ffdraft was even weaker end 11nited the puniahment imposed upon proteoted

ﬁffhpersons for. auch offences intendod to harm the Oocupying Power to internment.
*f‘yh, oommittoo tound this unacccptsblo aince some of the offenoss in question

L mizht ooriauoly herm the Occupying Pover and made Pr°v1=1°n4f°r 81‘P1° |

5fj51mprisonmont to be ewarded es an altornative to 1nternmont. a

T 70, et Lend Werfore, pr 35T

20 :

Art 67, Civilian Convention
sl Re of the Di lom

p. 123, Draft Art. 59°

Co [ ence of eney

Ibid, Vol II, 'Sec A, P 834 "f

| (;‘,8")1".._', N

N 8

, Vol I,

In Article



“f.éfIt iﬁ no% believed that this woald preclud& apgroariata 1e§151;tibn
vwfngcaaaarv to fulfil the Occupy*ng POW&r'a abligation te maintain erderly
“#uvsrament and to provide for its securitj s aa*horized ander Ar&icle 64.
| tTha spplicatian of this yrovision uill p*ooably be 1im‘tad ta minor otfencua
W 5c1éarly 1ntsndad to embarass tha Occupying Powsr, L
| ' | Article 68 further provides that the Occupying Pa«er oan 1mpoae tho
' death penalty for violation of its penal provisiozs "only in cases where thc
; perscn is gullty of espiena;e, of serious acts of ssbaﬁage against ths ﬁil-
-;ff itary inatallstions of the Gccupying ?ower or of int entional offences. which
have caus&d the desth of one or more parsans, provided that auch offencaa
ware punishahle by daath under the lews of the occupled tsrritory in rcrcc
batsre the occupahion began.“ Thia limitatisn by referance to the lawe of
tha oecupied territory wes inucreptahle to Ganaﬁa, tha Uhited tsﬁes, usw
’f‘ ?ealand, ths Hstherlanﬁs, and Great Britlan.. The Unitad States aecardingly
| mede the following reserva.ion 8t tha time of signiag tha conventionx
®The Bhitad States resarves the right to impose ths death psnalty

.{A’

in aaccrdance with the provisiona of Articlo 68, paragraph 2, uitheut regard

:°7. to whether the offences referrad %o thereln ere pnniahuble by death under
‘ tha lax of tha occupied territcry at the time u* “the occhpsﬁion hegina.

R The delegates ct both the Uhited States and the Uhited Kingdgm
E‘:vs::tpressed thelir opposition to this provision31n the stronﬁest terms‘ 'Ai

N (

‘nuxbar ef delegatiozs appossd this provision. » ,'" : ,

1& DA Pemphlet 20-150, Qototer 1950, pe 239

24 ‘YTinal Beeord of bhe Q;glomatie Confersace of Qg§§3§,g§,1252 Yol II,

86t B, p 4R5=426 et
. 8ir Robert Craigle’ (tnited Xingdom Delegate)

" 'The United Eingdom Delegation have the fullest sympqthy with thuae
" yho object o the penslty of desth in tims of pezce, (14 was very meerly
" sbolished e ghort while 2g0 lo the United Kingdom), bul we do suggest
to the Coaference that there 4s all tha difference in .the world betwsen
the peace time ayplicsuﬁon of this question of ths death penalty enﬁ.ita

(_29)’- |
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S Footnote 2 continued: : : . AP SR e
«v4:fpplieation in time of war aud In oocupled territoryl If we bake this
. text st ite fsce value it really cannot be imposed even for the types of
|.i scts mentloned in this parsgrsph, gince 1t will only be necesasry for a
" couniry which belleves that it is shortly to te cecupied, or may be cccupled,
-, %o-pass # lew abolighing the desth penslty, and the lstter cannot thea |
;1Miwwﬁ.Omcwthtnwﬁhw»**wuhmweMaawmn@%
©o - countyy who feel 1% 1a thelr duly to procsed with the types of act against
.. the Occupying Power which ere mentionsd in this irtiocle, but we must nob
. let our sympsthy with those people blind us to two importent factss the
- first 1s thet 1t is the duly of the Occupying Power under intermational .
© ' _law to maintein law end order in the cocupied territory, end the sscond
4g that 1f such acis ere not punished sdequately st an esrly sisge, wide-

spresd diseffection might result which thse Qecupying Power mus% repress,

- with the result thet the civilisn populstion sa & whole is made to suffer
L ;;beqagse perheps one men was not condemned to death® T

. ir, Lelend Harrison (United Ststes Delegete)

" ®he United States Delegstion shares the view of the United Kingdom
- Delegetion the (Article 68 as edopted) would in practice result in the

" 'abolition of the death penalty in'occupled territory, %= under the ls¥
© as it now stends, the troops of an Occupying Power who spprebend 11legsal
. cozbatents or persons acoused of illegsl combat activities must hand - -

such persons over to the sppropriaste military suthorities for triel. Kun
bave struggled for a long time to eztablish these principles bul can we:
expect esoldiers in occupled territory to turn over %o the gsuthorities for

trial persons sccused of espionsgs, sabotage end unlawful homicide tnless
‘they know that sppropriate punishments xill follow trisl =snd coavictica?

',fff*i the Occupying Power can st most imprison such psrsons for the duraticn
“of the occupation ##* for a few years ab most, *%* Such s situstion ylll

- result not only in encouraging 11legal acts by a hostile populstion
' pgainst the soldiers of the Occupying Power, with resultant disorders, but

- %ill also inevitsbly lesd to retaliation and revenge~xillings by soldlera

1?39?

\ j,vof,the Ocovpying Pover whose safety has been jecperdised or whose comredes
" have been sssassinated. Such summery end uncontrolled acticns vill une

. doubtedly slso reeult in the desth of lnsocent persons.®
Ibido, Vol II. Sec A’ P 83‘ . | |

" whe copmitbee statedr A number efvdelega%ionévfolt that_thalrestrietieav
of the death penslty undsr ihe 1sw of the ocoupied Power st the outlreek

' of hostilities was illogicsl in thet the guestion o be deslt with fell
' onder the lsws and custons of war end bore no coanection with psticnal
- legislatiocn,® The comnittee however adopted & text which di§ aaf}iaiﬁ=fh‘

4li?*spplicatienfof the desth-pensliy.

(30)
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Iﬁ any event the desth penslty ca“not ba prcnauneed agaiaut a
i ?{N;FYQtectad person who wes undar sightesn ye«ra of eze the t*me of th@ )
@fﬂ;fnftence snd before the dsath peaalty can bu pronounced in aay caae the
court 'a attention must be oallcd to tha fnct thst ths accused 15 noz e }?
nationel or the Oecupying Powsr snd nnt bound by any duty of allegianca %o

o1
. it.. A protected peraon will have any period under arrest awaiting trial

: f,cr puniahment deducted from sny izpriaonment 1mposed.2 Although these .
'7‘f; provisions ave new end do provide subatentive 1imitatios on the punishm@h?
? :;which.may be impcsed, they provoked 1o oontroversy ot the diplomatic coafere
>'ence und were appare;%ly eroceptable to a1l of the ﬂ*tiuﬂﬁ concernad- It is
"notad thet the crﬁﬂiting of an. aocussd with tims in arrest awaiting trial
'v~‘ia Iar mors libersl that the rule Ln A&ericﬂn civil juriaﬂictions wharo
“4he aantence to confinawent does not normally begin to rha until it ia
f :1 t1na11y ordered axecuxed. It is even more favorablo to an accusad than
i?h;~Amaricsn wilitery courte-martial procednrn ‘where the ennfinament h@gins to
'ﬁ%ltirun from the date the santencs is adjudged¢3 Thia provisicn sheuld do f
Til;much 40 mitigeta the 1njuatice caused by extended p*e-tri»l cenfinaﬂen*

”‘:where sccused cannct be reluased on bail ‘snd no pmrticular difficulties

Tare forseen in its epplication. ) | T ‘
| Prctacted persons are not responaible to the Ocsurying ?cwer far aets o

;committad or. opinions oxpressed tafore the oacupstien ezcept 'sr breaﬂhus of .
Li'-."i‘tha lsws aud custozs of ws.. Hatioaals ot the Oaﬂu“yiz\, Power cannot b@ pro=
v: is§cu$ed er deported fcr offeases ccmmitted hafcre the outbreak ar hoatilities

>}unless extraditian in time of pe*ca wss ~uthorized Lnder ths lsw of the

'il.‘ Art 63, Civilian Conyention '

o ‘ffgg ual fop Courts=Martisl 1; per. 12815 Arte 57p, W .- -

(31)
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g v‘occupi?exl State. Thus, nilitary ogcupation doea nat give the Oecuyying

.I'Power any: ,;w'isdiction over erdinery crimes previoualy cmitted or over

- pezrsens u.xted for. crimea who had gucceeded in eaeaping ta a atata whieh

: *did not provide for extrndition.'

. _. M" ,%
\n"‘ jk
Lf”‘

o1, art 70, Civilien Conveation

(32)



[?1 ;1.ceurts of the Gcatpyiag Powar in cceupled territory:

e 2 : Qﬁm;ﬂﬁ g t

Pra ected peraons hsve the following rizhts when triad by caﬂpetaat

le  May mot te seatenced axcopt sfier a regular trinl. . f-”

Qe Husy be inforzmed of the charges. againat them in wri%ing in a

*' fwﬂ;1anguaﬁe which they undera%aad.

g ‘3. Shall be brovght to trial a3 rayialy as possibla. ' ‘1‘ .

_ 4. Protecting Power must bo notified thres wedks batei- the dal
o of tha first hearing in cases 1nvolviag the death penalty .or impr¢sonncat
- of two years or more. This 13 jur‘sdictional and evideace ostuhlishing

'fauch must be presented st tho first haating before trial may prccaed.
jﬁaﬁica shall ineludoa | | ‘ -
dascripticn ot tha uccuaed; '
.~ bs placa of residcnct or dctanticn;

G specificatlon cf the charge or eharges (with nention of

‘4.i;tha penal provisions uader whick 1 18 broughbi);

ds designation of tha court which will hea; tha case;
e. place sad dete of the first hearing.l |

5e ﬂay present evi&cnce and call witnesses, |
6. Have a right to qualifieﬂ counssl of their owa caoico; caunsel .
3ifl}£uraiahed by the Protecting Porcr, or cownsel furnished by tha Gecunyina Powar.
| . Bave a right to lssistanoe by an 1ntz§ﬂreter anﬁ to objaot to
:‘ the 1nterpreter and to esk for his replacement. ‘
8. Hava 8 right to appcal proviusd for by the lens applied hy the

1. art 71,'Civilian Conveation<}'

2, art 72, Ind

(33)
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V,E;?cacrt end shall be fully 1nf°rmﬁd of aPpellate rig hta. 1f thara is no
fﬁf} righ% of sppeal, petition sgeinst the tindings end sentance may ba muda
s 1

“,}}t° the competent authority ot the Ooccupying Poser. :

- S Repres&ntetivaa of the Proteoting Power may ettend triala nnlssa
o Hhelé ip comers in the interests of security. el
v ; f 10, Protecting Powor pust be notified of jndzmaats of death or ;
‘;1§;1Epriaenment of two yeers or more and period for appeel &oean't run nntil

2

'3:‘auch notice is received.v Protecting Power can inapect the JudgMeut in all
aﬂ“pthar osses. o | '

‘11, Peraons condemned to desth have & right to petition for eron

j#?;?eyrieve.

s 12. Desth sentences ordinarily oe2nnod be oarried out until aix
lzal;menths after the Prot ecting Power hes besn notified of final judgmsnt ”
) énrirming such death aentenco or of ordsr denying pardon or repteva. fﬁ
iﬁawever, this eix months suapenaion may be redbuaé in caaes or grave _f¥
:emergancy upen proper natica to the Protecting Power.3  "7}?ff“'-f~ o
. 13; Eust be kept 1n the oceupled country befare and arter trial,
suall be separsted from cthar detainees 1f possible, shall enjoy canditicns
hat>laast eﬂual to thoge obtvining in prisons in the occupied territcry,
iéhall have a right to be visited by delegates of tha Protecting Pousr, a«d
}éhall have 8 right to rocsive st leagt one relier parcal mnnthly.

14, Uust be turned over o the authoritiea of the libereted territory
- 5 . Y
}at the olose of the oocupaticn. ‘

‘1. Art 73, Civilian Convention
20 Aﬁ 7‘., Ibidt..u , 9 § .:AJ{.
347 ArY. 75, Ivid T
i e AT 76, Ibid

”’°33 Art 77, Idda.

(34)
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| 15 usfaty mﬁﬁﬁﬁ’@ﬂ ere llait@d to assisned resideace er to inter-
T“h mposed accerdin“ 1o s reg Lla* procedure includin, th@ riﬁnt 1] a*peal

_anﬁ'a perlodic revisw. 'ﬂ*ﬁ

?he ﬁriginal draft provided that the Prntecting Pcwer,be:immeﬁiately

.fatormad OI sll procaedings instituted agalnst prc*ec%eﬁ perscaa bu& this

ﬁ;hvuwaﬂ r@atricted vy the committee warking on this acticle tc caess whera the
S @hargea 1nvolve the death penalty or 1mprisonm&nt far twa yeara or aare.

Tt ‘ean be readily aean that tha sbove proceadnres will delay za&

1cate *he sdainiatratiun of justice in occupied territary hut tha

all of fect is hard to evaluste until the convanticn ia a"tually applied

fin cee*pia& territory. .f{ﬁ’: , R »
. In sddition 1l eccuded persons pust be af!ard@& aategn&rds of f

rnpar $rial and defencainatflesg favorabla that those previaed Artiula
Gﬁ'and those talloning cf the Geneve C;avention relativa tc the Trsat&&“t

L ?riacnars of Bar of mua@ 12, 1949, which dum trssn ‘the' prﬁaant i

ﬁnvuntion 83 follewst

1 If a0 accuaaﬁ prisoner of war does nat chocse canﬁssl the .ﬁ
rﬁteeﬁing ?ower vill be’ allawed st lesst cae wa@k te finﬂ him counsc1¢
:_milin, thia ‘the Detaining Powsr shall eppoint @ compatent ceunacl ta

Zoaauct the defenco. Derenoa counsal shnll hava st least two waeka ta %

,re;are defencs before tae openin; ot the trial. The sccuaed and coumsel

piil‘ba coumunicated the pzrticulars of the chwrge ér chargea _wi
"0 ba arraigned ng well aa the documents which src gea«relly ceﬁmuaiestsa

a"'iha accmad ‘oy virtua of the Yews in fores :m the mea S‘erces ef m

*Detainin, Power. i
"‘mvg’mmipzconﬂ 8 |, gonferegas of Qensva of 1943, Vol. 11,560 A,

.'krt 146, czvilian Ganvention
'4 art 105, Genevs Convantion relrtive to the

CAugust .;..2, 1949 (35)

Tréattcnt,bf Prianﬁeré 6ff§ar of
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2+ Priscners of war have ®in ths same meaner sa the aemburs of the

“ iﬁrmed torces cr the Detaining Powsr, the right gf appial or petiﬁicu from
'ﬁf{ faﬂy a&ntauce prcnanced tpoa him, with a view to the quaahing nr ravising
?CTEJoffthe -gentence or the raopening of the trial,® !
g ‘& © 3. The seatences of convicted prisenera of wer shall be served
iil j1n the seme astahliahaanta and under the ssme conditions as 1n tha csaze. at
”?tl'msmbars of the ermed forces of ths Detaining power.z
”’ " & litersl 1nterpre*ation indicates that in ceses wha‘e an accuseﬂ
‘jf;civilian doss not choose counsal the Protecting Power zust be allawed B
i; if1e&st one waek to find counzelibr him sod thab the defence ccunasl xust
‘ ”f;hs alloﬁed st leesh two weaks to prepare his defence, A hoat at ditficqlﬂaﬂ
'*;_ara ﬂnﬂoungered in 1nterpret1ng these provisions which uarc 1n etfact

lglfiaanrporated hy reference from the canvention daaling with prisonera of

:war which set as a atandard the law goveraing the armed fcrcas ur the E
.Dataining Power, It nsy ba required that accused civilians he furnishad
 jﬁt’1east 2] much 1nformation sbout the charges and uther doeum&nts which
”;_generally afforded to peraans subject to the Uhiform Oade or ﬁilitany
Jtatics even though Amsrican civilian courta do not generslly reqn.re tho
govérnment to disclosse 1t5 evidencs prior to trial. An evan mare trouble—
some prcviaion 1s the ona’ giv&ng an socussed sppellste rights at 1east as -
favarable 88 -those atforded meﬁbers of the srmed forces of tha Detaining
fPoksr. Accordingly, an Americau ¥ilitery Govornment may be required tu
’a§t up appallate procaedures effording sccused eivilians et laast as much

‘:i Art. 106, Geneva Convention relative to the Treatment of Prisoners of
sy Wer pf! gugust 12, 1949. » : : U
"2y 'Art 108, Ibid v

()
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r‘f iprote3tion 6z is given wnder the Uniform Code of Eilitary Justiaa. It iﬂ
'ﬂ i?ha”d to forgee how for this would be applied and fcr the Ghited Ststes wanld

f?raiaa rany quaatian; awong vhich rre ag rollows: wust thera ba an au&o-
£ i‘mpﬁic review in a1l casea? Yust the accusadhe grant&d et 1aast a8 wnch .
fiflinime for appaal es 1s oae suajact to militery lat? Hust appeallaua coumael'
:wiih@ furaishad thhout chrr&a? Fugt there te an intcrweainta nppsllatu body
i ' sueh as  the Board of Review umpowered to wsizh evidenee aad to msuity tha

; ‘sent&uce? Hust daath cases be confirmed by the Preaident of the Uniteﬂ
.‘QQUQtﬁtaa” Hust civiliens te fnrnished the same canditions of coafinament

f:ff 8s ere mesters of the ermed forces of the United States?

(3m



F"fiith% general interaatiensl law are gpplicable where they eansarn tha statua

The applieabilit; of %ha present canventien 1na©far g 1trcaacarns

_ tha previsiana which govern tha operstion of 2ilitsry governzant cabrts

: will continua for tha duration os the ocoupstion to the mm nm tha

e 1
' Ocevpying Powsr exercisea the fnne.iona of governuent in such tcrritory.

% The vies has been expressed thet the Hague ngnlatioua are not
{9pplicah18 o the oocupying force after the cessation ct hastili*ien hy
‘“ﬁfesson of capitnlatibn af one belliga*ent, and the pouers and righta of the
‘*al'iaaauwant are limited only hy general principles of 1nternaticnal morality
‘»L,and by the lew ead policy of the uccupant.2 It 1s pclnted oux that tha Bague
“iRagulgticna were designed to govern the conduct of the militsry 1n 1t3

 ‘v'?ra1at1cns with the civilian ;opnlatiun ot an ocoupied tarritory during

B hcatilitiea end do not gcvern or 1imit the right of the victcr to impece

.M=t¢rﬁa when the victory has bsen actieved aad that the ?ague Ragulationa

erould be used =3 guides with parsuaaive bub not uhligatcry effest in ff .
3.

?-v.?&pp*ﬁpriate circuxstaaues. It is noted, hcwevar, that thosa prinoiples cf

W A
| *ﬁiof occupied personnel snd the ri hts snd duties cf the occupation forces. i

- The applicsble provisiona of the presenz convention are certainly

v'“5 mer9 precise and will leave the military government of occu,ied territo:y
i?ii mueh leg s 1atituda in tbo urganization snd functioning of military gavsrnmens

.)'fceurts than was haretofore passlblt under general intarnational law.:5.7

T 6, Civilian convenuon
24 JAGA 1946/10992, 23 Dec 1946

s ‘Fahy, Legal Problems of Germen Occupstion, 47 ¥ichigsn Lew Review 11

4 Phelnsteln, Thy Leg) a; 349y of Occupled Qereng, 47 Eichlgan Law Review 23

| ._.»(38)
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SEAPTER VI
; A hziat analysia of the previsions will bc made simca it is claarly

ment tsees have cocurred in nstionsl Yerritory of ¢he power taking the
f.actisn and thka did net concern tho opﬁratian of military government..
Should vther mersurss of control of prote»ted paraona he d&amed

inadequate ths Detelining Power may tske no measure of contral mare severs

<2

' v ccntemplated that 1nterment b; effented ia csrisin ceses by militafy govern-
‘"-”_5.ment in oesupled territeriss. Ia the past the great mnjcrity ef tha 1ntern- :

" %han assigaed residense or intsrnmant. Internment may he ordersd only if
3

' tha:secnrity of the Dot aining Power makea it absolutely neaessary.

‘f'tectad persons inte*ned or placed in naaigned residance may havo the action

‘:rsronsidered by an app@cpriata co&rt or admiaistrative board of tha Detaine

"ing Pow&r €5 5008 88 possidle and theresfier st least t:iee yearly end the
4

o Proveeting Fower will be notitied ef these dsaisicns.
- \.their fhll civil capacity., Partiea to tha eonfliot uho intern prctad%aﬂ

Iatornsea retain

S persans mugt provide free nf charge for their maintananca and aua* yrsviéo

_sugpert for their nesdy depcndents. They nus* he kept aeparate frcm
' pr1son@rs of war and from paraona depriveé of 1ibert7 for L oths. ‘reason.

o De siled praviaiona sre made for their 3enaral welfare, rood, clothing,

7

o hygiane, mediocsl care, and religicus, intslle@tual end phyaiasl activitiaa.

| Plac%a cf internmﬁut shall ‘be under the au&horiﬁy ot 8 reapcnsihle orfioar

o frem ths rsgnlar military Iorcea or ragular civil aé&inistratien of the .

'Dataining Power and the texts of the prsaeat

' T7TETt 68 & 78, Oivilisn Conveation - 5.
2, Art 41, Inid . 6
3, Art 42, Ibid . 7.

. As ATt 43, Ibld - 8.

(39)

csnventioa and speaial sgreexenta

Ard 80, Ihid i
Arté 81, Ibvid

Art 84, Ibid
Art 85 to 98, Ibid

will
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. 1 : :
_ 1be made.available to the internees. The disciplinﬁry regime in pleces of

””internment must be consistent with humanitfrian prineiples and there 19
":fhspecific prohibition againat requiring physioal exertion dangorous to their
,laihealth, 1dent1£ication by tattooing, prolonged standina roll calla, punishe
- aeat drill, militsry drill and manaeuwers, ar reduction or tood rationa.z’ |
“Interneesnay'petiticn regarding conditions of internment to tha authoritiea
}   11n whcse power they ere withaut fear of punishment.3 Interneea are repreaented
‘?f by 8 committee elected by them,hy secret ballctf The 1nternee committee
:  ahall act o further the well-being of the intexneea and ita members uill
7? l;be givcn special consideration as to work, movement and commnnicstiona to '
B ellow them to perform their duties. ‘The relationa of internees with the
ffhfexterior gro apelled out in great detail providing for notification of

”?fjgthg measures tak&n to their Protecting Powera and ta the Powers tﬂ which

thhey owe allegianoe, ror 1nternment csrds to a central agenqy and to re-
'lativea, for regulsr correspondence, for rellef ahipments, for axecution end.
Jtrxnsmission of legsel dccuments, for management of property. tcr handling |
foourt cases end for visits.éigf . | o ”""’f  !_ '_ |

» : "The laws in force in the territory in uhich they are datained7w111
'0ontinue to apply to internees who commit offenoes during internmant.

LThis 1s in aeoord with prior international law and does not preclnde military
}gévernment rrom enrcrcing authorized penal provisions enacted by thayOccupying

'W'Art 99. Givillan Convention
2, -Ar% 100, Ibid. -

. “Art 101, Ibid o
,Art 102, fEid lien: “r;t‘m..t;m v
<'Art 103 & 104, Ibid |
7 Art 105 to 116, Ibid
- 1st par, Art 117, Ibld

"40)
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nIf genersl laws, regulations or ordersdeclare acts committed by
' interneea to be punishable, wharaas the same acta ‘are not punishable when

‘conmitted bty persons who ;re not internees, such aats shall entail discipe

a“:fflianry punishments‘énly.“ This does put a'cleaf‘and definite linitation

L on the power of the militnry gevernmant by legislation or ntherwise to -

‘5-'imp1ement eny requirements directed against internees as such by more than

7{'.diacip11nary punishrents. o

| " "No internee may be punished more than once for the seme act or the
R

same count,.” Thia appears eomewhat weaker that the principle of double

 tJeopsrdy in that it merely forbids double punishment and seys nothing sbowt

“f?ﬁtrying an acoused more than once for the same offence. No difficulty 18

 Jffforseen 1a applying thia proviaion in occupied territcry where military

“' government repruaonts only one soverign. However, it may provide a limit-

‘.;ation on the puniahment of en internea in the United States who commita :

: aa act punishabls by both rederal end State laws, - .. ,
| In cases of 1nterneee the courts shall be free to reduce tho penalty

v‘f‘prescribed for the cffenoa and shall not bs obliged to apply tha minimum

Lo 3
' V}{;s&ntence prescribad. Eilitary government is here definitely limited in

‘Eu”?:making sny punishuents mandatori upon cenviction °£ 1nternees °£ any offence.

”?éfffhia elso ralses a problem 1n the ‘event & general court martial or & military

m"ficommission convicts an interneo for spving in vinlation or Article 106, Uhiform

"i""i:code or Mlitary Justice, Would the court be mhorized to 1gnon. the men-

 dstory danth penalty provided for thia offence? Lust legislation be enacted

8o smend the cods in tils respect?

. 1. 2 psr, Art 117, Civilian Convention BRI SUERN

2y 31d per, Art 117, Ibid’

LV?Q:B. “Art 118, Ibid2ian Conventlion

s kX ”’}l‘
PP "13 -

(41)




Disciplinary punishments of 1nternees are limited as followa:

1. A fine not exceeding rirty per cent of hia wagea for no moro R

' than thirty days.

2, Disaontinuance of privileges..

,3. ?atigne duties not exceeding two hours daily. o
dyeo Confinement not excoeding thirty consacntive daya.1~‘

- Pre-trisl confinement is limited to fourteen days and will be deduoted from B

. 2
_‘any sentance to confinement. Only dieciplinary punishment may ba 1mpoaed
a

for escape or attemptinz to escapo. The interneea muat he given a hearing
before disciplinary punishment may ha awarded allcwing him to axplain his
ﬁ;'conduct, to defend himself and to call witnesses. An interval or three

iﬂ;f‘dqys must be allowed in the execution of two punishmenta if the execution

‘ j{or ons is more then ten days durabion.~ ‘

Filitery governzent will simply have to follew tha proviaiens

B regarding the treatment or*tnternees as thus ccdiried 1n the present con=

7

vention without regard to prior practices.g

1. ATt 119. C‘Ilv.ﬂian Convention
2, Art 122, Ibdd
3. Art 120, Ibld - -

G2




ONCLUSIONS. . . - St
CHAPTER v;;h_r,‘ T

The following conclusions have heou roacheda o 5 "k_

1 - The present oonvention is restriotiva 1n natura limiting but not

- - adding to the power of militsrf govornment aod military government oourta.'

EoooMuoh of the langusge and many of the termz used in tho toxt érs

- 'Qvagus and will roquirs furtber claritication.

3, The prohibitioa agaimst tal-:ing hostages vill not aoriously artectf

N tho oporation of military government sinco the United States has made little
i‘use of hoatagos. | | ' 7"”“' ‘ '

 ; f"',' 4 Eliminating the POSBibility of repriaals may seriously handicap
h'»the operation of nilitary government 1n time of eme“gency vhan tharo ia much
A;;rrosistanco fron.the oivilian population._= . " ' :’ | } 
 i 5 Hiiitary government will have less power to oontrol judges and
_:: pub1io offioials. “ ‘A:; ; c
vy 6. The powor of military government to enact pennl legislation 13 |

hﬁij?more restricted in that publication is requirsd before laws can be effectivo.L

Te &ilitary government courts must be non-politioal military courta
e

Tv  and probably will hvve to be composed of military peraonnel. _

8¢ 'iiitary government oourts will be eerioosly limited 8s to the
i‘punishments which may be 1mposed. ? . . |

9. Tho procodural righta nfforded aocoaed will auhatantially delay

llf'ttrials by nilitery government courts.

10. Nilitary goverament' is aevorely limitod 1n 1ts powur to deal

"f.with intorneos and military govornment oourta may not bo required to applg

;omandatory puniahmenta to internees.

(1.3)

-
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